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TUITION TAX CREDIT PROPOSALS

FRIDAY, JULY 16, 1982

U.S. SENATE,
COMMIrEE ON FiNANCE,

Washington, D.C.
The committee met, pursuant to notice, at 9:32 a.m. in room

2221, Dirksen Senate Office Building, Hon. Robert J. Dole (chair-
man) presiding.

Present: Senators Dole, Packwood, Roth, Durenberger, Grassley,
Moynihan, and Bradley.

Also present: Senator Hollings.
[The press release announcing the hearing, description of S. 2673

by the Joint Committee on Taxation, and the prepared statements of
Senators Dole and Moynihan follow]

(1)
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Press Release No. 82 -145

PRESS RELEASE

FOR IMMEDIATE RELEASE UNITED STATES SENATE
July 2, 1982 COMMITTEE ON FINANCE

2227 Dirksen Senate
Office Building

FINANCE COMMITTEE SETS HEARING ON TUITION TAX CREDIT PROPOSAL,
JOBS TRAINING CREDIT PROPOSAL

Senator Bob Dole, Chairman of the Senate Committee on
Finance, announced today that the Committee will hold a hearing
on Friday, July 16, 1982, on S. 2673, the Administration's
tuition tax credit bill introduced by Senator Dole for himself,
Senator Roth and others.

Chairman Dole stated that the Finance Committee, although.
presently wholly occupied with moving a deficit-reduction package
through the Senate as soon as possible, would not ignore this
important equity in education initiative. Chairman Dole also
indicated that the Committee was especially interested in
receiving testimony on the provisions of the bill denying a
credit for tuition paid to schools that discriminate on the basis
of race. "We must assure ourselves," the Senator stated, "that
this provision does not in any way contradict our fundamental
national policy against racial discrimination in education."

The hearing will begin at 9:30 a.m. in Rocm 2221 of the
Dirksen Senate Office Building.

In addition, the Committee will receive testimony on S. 2224,
legislation introduced by Senator Arlen Specter (R.-Pa.) to
provide a tax credit for contributions to charitable
organizations that provide job training for handicapped and
economically disadvantaged individuals and displaced workers.

Consolidated testimony. --Senator Dole urges all witnesses who
have a common position or who have the same general interest to
consolidate their testimony and designate a single spokesman to
present their common viewpoint orally to the Committee. This
procedure will enable the Committee to receive a wider expression
of views than they might otherwise obtain. Senator Dole urges
that all witnesses exert a maximum effort to consolidate and
coordinate their statements.
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(3) All witnesses must include with their written statements
a summary of the principal points included in the
statement.

(4) Oral presentations should be limited to a short
discussion of principal points included ir rthe one-page
summary, Witnesses must not read their written
statements. The entire prepared statement will be
included in the record of the hearing.

(5) Not more than 5 minutes will be allowed for the oral
summary.

Requests to testify.--Witnesses who desire to testify at the
hearing on July 16,7TW2, must submit a written request to Robert
E. Lighthizer,- Chief Counsel, Committee on Finance, Room 2227,
Dirksen Senate Office Building, Washington, D.C. 20510, to be
received not later than 10 a.m. on Friday, July 9, 1982.
Witnesses will be notified as soon as practicable thereafter
whether it has been possible to schedule them to present oral
testimony. If for some reason a witness is unable to appear at
the time scheduled, he may file a written statement for the
record in lieu of the personal appearance. In such a case, a
witness should notify the Committee as soon as possible of his
inability to appear.

Legislative Reorganization Act.--Senator Dole stated that the
Legislative Reorganization Act of 1946, as amended, requires all
witnesses appearing before the Committees of Congress "to file in
advance written statements of their proposed testimony, and to
limit their oral presentations to brief summaries of their
argument."

Written statements.--Witnesses who are not scheduled to make
oral presentations, and others who desire to present their views
to the Committee, are urged to prepare a written statement for
submission and inclusion in the printed record of the hearing.
These written statements should be typewritten, not more than 25
double-spaced pages in length, and mailed with five copies to
Robert E. Lighthizer, Chief Counsel, Committee on Finance, Room
2227, Dirksen Senate Office Building, Washington, D.C. 20510,
not later than Friday, July 30, 1982.

P.R. #82-145
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DESCRIPTION OF S. 2673

THE EDUCATIONAL OPPORTUNITY AND EQUITY ACT OF 1982

Relating to

Tuition Tax Credit for Elementary and Secondary Education

Scheduled for a Hearing

on

July 16, 1982

by the

Senate Committee on Finance

Prepared by the Staff

of the-

Joint Committee on Taxation

July 15, 1982
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INTRODUCTION

This document describes S. 2673 (Senators Dole, Roth, and
D'Amato), which would provide a tax credit for tuition paid
to elementary and secondary schools that have racially non-
discriminatory policies. The bill is scheduled for a hearing
on July 16, 1982, by the Senate Committee on Finance.

Last year (June 3 and 4, 1981), the Finance Subcommittee
on Taxation and Debt Management held a hearing on S. 550
(Senators Packwood, Moynihan, Roth, Durenberger, Heinz, and
others) , which would provide a refundable tax credit for 50
percent of tuition paid to a private elementary or secondary 1/
school, or to a public or private college or vocational school.

The first part of the document is a summary. This is
followed in the second part with a more detailed description
of S. 2673.

1/ For a more complete discussion of that bill see "Description
of S. 550, Tuition Tax Relief Act of 1981" (JCS-24-81, May 30, 1981).
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I. SUMMARY

Present law provides no tax credit or deduction for
personal educational expenses.

The bill would provide a nonrefundable credit for 50
percent of tuition expenses paid to elementary and secondary
schools for certain qualified dependents of the taxpayer. The
maximum credit would be $100 in 1983, $300 in 1984, and $500 in
1985 and subsequent years. The maximum credit amount would
be phased down for taxpayers with adjusted gross income of
greater than $50,000, and no credit would be allowed for
taxpayers with adjusted gross income of $75,000 or more.

For tuition expenses to be creditable, a school would
have to file annually with the Treasury a statement
indicating that it has not followed a racially discriminatory
policy. (A copy of this statement would have to be furnished
to each individual who pays tuition to the school.) Furthermore,
the bill would authorize the Attorney General, upon petition
by an individual who claims to have been racially discriminated
against, to seek a declaratory judgment, in a U.S. district
court, that a school has a racially discriminatory policy.

The provisions of the bill would apply to taxable years
beginning after December 31, 1982, for tuition expenses paid
after that date.
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II. DESCRIPTION OF S. 2673

The Educational Opportunity and Equity Act of 1982

Present Law

Present law provides no tax credit or deduction for personal
educational expenses. However, in certain cases, taxpayers are
entitled to a personal exemption for a dependent that they could
not claim otherwise, because the dependent is a student. Moreover,
individuals generally may exclude from gross income amounts
received as scholarships, or amounts received under qualified
educational-assistance programs. Finally, certain types of
"job-related" education expenses may be deducted as ordinary
and necessary business expenses.

Explanation of the Bill

Congressional findings

The bill contains a policy statement that sets forth several
propositions that would be based upon a Congressional finding
that it is the policy of the United States to foster educational
opportunity, diversity, and choice for all Americans. This
policy statement concludes that the primary purpose of the bill
is to enhance equality of educational opportunity, diversity,
and choice for all Americans and that the bill will expand
opportunities for personal liberty, diversity, and pluralism
that constitute important strengths of education in America.

Credit for tuition expenses

Under the bill, an individual would be allowed to claim a
nonrefundable tax credit for 50 percent of the tuition expenses
paid during the taxable year to one or more educational institu-
tions for certain dependents who are under age 20 at the close
of the taxable year in which the expenses are paid and with
respect to whom the individual is permitted to claim dependency
exemptions .. /

l/ Dependents, the payment of whose tuition expenses would qualify
for credit under the bill, would be any one of the following
individuals over half of whose support is received from the
taxpayer: (1) a son or daughter or a descendant of either,
(2) a stepson or stepdaughter, (3) a brother, sister, step-
brother, or stepsister, (4) a son or daughter of a brother or
sister, or (5) an individual (other than the taxpayer's spouse)
who has as his or her principal place of abode the home of the
taxpayer and who is a member of the taxpayer's household. Except
for the taxpayer's children, these individuals must have less than
$1,000 of gross income for the calendar year in order to be
claimed as dependents.
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Eligible "educational institutions and qualified tuition expenses

- The credit would be available only with respect to tuition
paid to certain educational institutions. An educational
institution would have to meet the following requirements in
order for tuition paid to it to be a creditable expense:

(1) It must provide a full-time program of
elementary or secondary education;

(2) It must be a privately operated, not-for-
profit, day or residential school; and

(3) It must be exempt from taxation under Code
section 501(a) as an organization described in
section 501(c)(3).2/ (Under the bill, church schools
that currently are exempt from the requirement that
they notify the Internal Revenue Service of their
applications for recognition of tax-exempt status
would continue to be so exempt.)

Tuition expenses eligible for the credit would be tuition
and fees paid for the full-time enrollment or attendance of a
student at an educational institution, including fees for courses.
However, amounts paid for (1) books, supplies, and equipment
for courses of instruction; (2) meals, lodging, transportation,
or personal living expenses; (3) education below the-first-grade
level, such as attendance at a kindergarten, nursery school, or
similar institution; and (4) education above the twelfth-grade
level would not be eligible for the credit.

2/ These are-arganizations that are organized and operated
exclusively for religious, charitable, educational, and other
enumerated purposes, no part of the net earnings of which
inuies to-the benefit of any private shareholder or individual
and which meet certain other specified requirements.
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Limitations on credit amount

The credit would be subject both to a maximum dollar amount
and a phase-out based upon the amount of a taxpayer's adjusted
gross income. Both the maximum dollar amount of the credit and
the maximum phase-out rate would be phased in over a period of
three calendar years.

The maximum credit allowable to a taxpayer with respect
to tuition expenses paid on behalf of each dependent would be:

(1) $100 in the case of tuition expenses paid
during the taxpayer's first taxable year beginning on
or after January 1, 1983;

(2) $300 in the case of tuition expenses paid
during the taxpayer's first taxable year beginning on
or after January 1, 1984; and

(3) $500 in the case of tuition expenses paid
for each taxable year of the taxpayer beginning on
or after January 1, 1985.

The maximum credit amount wculd be reduced by a specified
percentage of the amount by which the taxpayer's adjusted
gross income for the taxable year exceeds $50,000 ($25,000 in
the case of a married individual filing a separate return).
The phase-out rate would be 0.4 percent for the first taxable
year of the taxpayer beginning on or after January 1, 1983;
1.2 percent for the first taxable year of the taxpayer beginning
on or after January 1, 1984; and 2.0 percent for each taxable
year of the taxpayer beginning on or after January 1, 1985.
Thus, a taxpayer with adjusted gross income of $75,000 or more
($50,000 in the case of a married individual filing a separate
return) would receive no tax credit.

Special rules

Under the bill, otherwise eligible tuition expenses would
be reduced by certain amounts paid to the taxpayer or his
dependents. These amounts would be: (1) amounts received
from a-tax-free scholarship or fellowship grant; (2) certain
Veterans benefits,- and (3) other tax-exempt educational
financial assistance (except for excludable gifts, bequests,
devises, or inheritances) .

In addition, the bill provides that a taxpayer could not
claim any allowable deduction or credit for tuition expenses
that have been taken into account in determining the allowable
tuition tax credit. However, the taxpayer could elect not
to claim the tuition tax credit and, instead, claim other
allowable deductions or credits.
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Declaratory judgment proceedings

The bill would allow no tax credit for tuition payments
to schools that have racially discriminatory policies. Moreover,
the bill would provide for a declaratory judgment proceeding
for determining whether a school has a racially discriminatory
policy.

Under the bill, a person who alleges that he has been
discriminated against under a racially discriminatory policy
of an educational institution could petition the Attorney
General. The Attorney General would be authorized, upon a
finding of good cause, to bring an action against the educa-
tional institution. Such action would be brought in the United
States district court in the district in which the educational
institution is located and would seek a declaratory judgment
that the institution has followed a racially discriminatory
policy and has, pursuant to that policy, discriminated %gainst
the person who filed the petition.

The person who alleges that racial discrimination has
occurred would be required to file the petition with the
Attorney General within 180 days after the alleged act of
racial discrimination.

The Attorney General would be required, upon receipt of a
petition, promptly to notify the educational institution, in
writing, of the existence of the petition and the allegations
contained therein. Before commencing a declaratory judgment action,
the Attorney General also would be required to give the institution
a fair opportunity to comment on the allegations made against it
and to show that the racially discriminatory policy alleged in
the petition either does not exist or has been abandoned.

The Attorney General could file a declaratory judgment
action no later than one year after receiving a petition.

Disallowance of credit with respect to amounts paid to racially
discriminatory institutions

In order for an individual to claim a credit with respect to
tuition paid to any educational institution, the institution -must
file an annual nondiscrimination statement with the Secretary
and must furnish a copy of such statement to each person who
paid tuition expenses to the institution in the calendar year
to which the statement relates. A taxpayer claiming the credit
would have to attach the copy to his return.
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The nondiscrimination statement would be required to declare
that the educational institution has not followed a racially
discriminatory policy during the calendar year and also must
indicate whether the Attorney General has brought a declaratory
judgment action against the institution during the current
calendar year or either of the two preceding calendar years.

The annual statement must be filed with the Secretary at
the end of the calendar year, and copies must be furnished to
persons paying tuition no later than January 31 of the subsequent
calendar year.

If an educational institution is found, in a declaratory
judgment proceeding, to have followed a racially discriminatory
policy, then no credit would be allowed for tuition expenses paid
to the institution in 'the calendar year in which the Attorney
General commenced the declaratory judgment action or in the two
calendar years immediately succeeding that year. No credit,
however, could be disallowed until the judgment in the de.zlaratory
judgment action becomes final. 3/ If tax credits are disallowed
as a result of a declaratory judgment, then the period for assessing
a deficiency attributable to such disallowance would not expire
until three years after a final judgment.

Under the bill, an educational institution would have a
racially discriminatory policy if it refuses, on account of
race (1) to admit applicants as students; (2) to admit students
to the rights, privileges, programs, and activities generally
made available to students by the educational institution; or
(3) to allow students to participate in its scholarship, loan,
athletic, or other programs.4/ A racially discriminatory policy

3/ A judgment would become final when all parties to the action
have exhausted all appellate review.
4/ The issue of whether schools with racially discriminatory
policies may qualify for tax-exempt status currently is pending
before the U.S. Supreme Court in the cases of Goldsboro Christian
Schools, Inc. v. United States (No. 81-1) and Lob Jones University
v. United States (No. 81-3). For more detail on thrs issue see
"Background Relating to the Effect of Racially Discriminatory
Policies on the Tax-Exempt Status of Private Schools" (JCS-l-82,
January 29, 1982).
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would not include failure to pursue or achieve any racial quota,
proportion, or representation in the student body. The -erm "race"
would include color or national origin.

The exclusive authority to enforce the prohibition against
following a racially discriminatory policy would be vested in
the Attorney General. The Secretary of the Treasury would have
authority solely to receive annual nondiscrimination statements,
to disallow credits with respect to institutions that fail to
file nondiscrimination statements, to disallow credits to tax-
payers who fail to attach copies of nondiscrimination statements
to their returns, and to disallow credits with respect to payments
to an institution against which a final judgment has been entered.

Credit not to be considered as Federal assistance

The bill provides that tuition tax credits would not constitute
Federal financial assistance to educational institutions or to the
recipients thereof.

Effective Date

The bill would apply to taxable years beginning after
December 31, 1982, for tuition expenses paid after that date.

Revenue Effect

The bill is estimated to reduce fiscal year budget receipts
by $32 million in 1983, $373' million in 1984, $854 million in 1985,
$1,280 million in 1986, and $1,337 million in 1987.

A i
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STATEMENT OF CHAIRMAN DOLE ON TUITION TAX CREDITS

I AM PLEASED TO WELCOME SECRETARIES REGAN AND BELL, SENATOR
HOLLINGS, AND INTERESTED MEMBERS OF THE PUBLIC, THIS MORNING TO
TESTIFY ON S. 2673, THE TUITION TAX CREDIT BILL. THIS BILL IS A
VERY IMPORTANT PIECE OF LEGISLATION, IMPORTANT TO THE
ADMINISTRATION, IMPORTANT TO THE PARENTS OF ALL CHILDREN IN
SCHOOLS, PUBLIC OR PRIVATE, AND IMPORTANT TO ME.

I HAVE BEEN A LONG TIME SUPPORTER OF PROVIDING FEDERAL INCOME
TAX RELIEF FOR LOWER AND MIDDLE INCOME FAMILIES WHO CARRY THE
ADDITIONAL BURDEN OF SUPPORTING THE PUBLIC SCHOOLS WHILE SENDING
THEIR CHILDREN TO PRIVATE SCHOOLS. BECAUSE OF THIS DOUBLE
BURDEN, AN ALTERNATIVE TO PUBLIC EDUCATION SIMPLY IS NOT
AVAILABLE TO LOWER INCOME FAMILIES TODAY AND IS NOT AVAILABLE TO
MIDDLE INCOME FAMILIES WITHOUT SUBSTANTIAL SACRIFICE. INFLATION
IN RECENT YEARS HAS MADE MATTERS WORSE. YET ALTERNATIVES TO
PUBLIC EDUCATION CONTRIBUTE TO THE PLURALISM THAT HELP MAKE OUR
SCOIETY STRONG. ALTERNATIVES TO PUBLIC EDUCATION CAN ALSO HELP
STIMULATE IMPROVEMENTS IN OUR PUBLIC SCHOOLS THROUGH THE
COMPETITION THOSE ALTERNATIVES PRESENT. A STRONG SYSTEM OF
PRIVATE SCHOOLS, AVAILABLE TO ALL INCOME CLASSES, SHOULD

.CONTRIBUTE TO-A BETTER EDUCATION FOR ALL OF OUR CHILDREN. AND AN
EDUCATED, SKILLED POPULACE IS AN ESSENTIAL INGREDIENT IN
MAINTAINING AND IMRPOVING THIS NATION'S TECHNOLOGICAL AND
INDUSTRIAL PROMINENCE.

PRESIDENT REAGAN MADE A CAMPAIGN PROMISE TO PROVIDE RELIEF TO
THESE FAMILIES WHO CARRY A DOUBLE BURDEN BY PROVIDING A TAX
CREDIT FOR A PORTION OF THE TUITION THEY PAY FOR THEIR CHILDREN' S
EDUCATION. TODAY, I AM PLEASED TO ASSIST THE PRESIDENT IN TAKING
THE SECOND STEP DOWN THE PATH OF FULFILLING THAT PROMISE BY
HOLDING THIS HEARING.

FOR THOSE WHO MAINTAIN THAT WE ARE NOT SERIOUS ABOUT THIS
LEGISLATION, I NOTE THAT THIS BILL WAS INTRODUCED JUST OVER THREE
WEEKS AGO AND THAT THIS HEARING WAS ANNOUNCED BARELY A WEEK AFTER
THE BILL WAS INTRODUCED. WHILE THAT MAY NOT BE ABSOLUTELY
BLINDING SPEED, I THINK IT IS FAIR TO STATE THAT THIS SCHEDULE
SHOWS NO ONE IS DRAGGING HIS FEET.

THE IDEA OF PROVIDING TAX CREDITS FOR TUITION, WE MUST
REMEMBER, IS A CONTROVERSIAL PROPOSAL. WE MUST BE CERTAIN TO
GIVE IT A FAIR AND FULL EXPOSURE TO THE SHARP SCRUTINY OF ITS
OPPONENTS AS WELL AS ITS DEFENDERS. THE IDEA ALSO RAISES
INTRICATE QUESTIONS REGARDING SCHOOLS TKAT DISCRIMINATE ON THE
BASIS OF RACE, THE SEPARATION OF CHURCH AND STATE, AND EQUITY.
IF THE BILL AS PRESENTLY DRAFTED DOES NOT ADEQUATELY ADDRESS
THESE QUESTIONS, WE MUST FIND WAYS TO CHANGE IT. NONE OF THESE
PROBLEMS, IF PRESENT IN THE BILL, ARE INSOLUBLE. WE MUST BE
CONFIDENT, HOWEVER, THAT THESE SERIOUS QUESTIONS ARE ADDRESSED.

NO CREDITS FOR DISCRIMINATORY SCHOOLS

WHILE I WHOLEHEARTEDLY SUPPORT TUITION TAX CREDITS IN
PRINCIPLE, I CANNOT SUPPORT ANY BILL WITHOUT ADEQUATE SAFEGUARDS
INSURING THAT TAX CREDITS WOULD NOT BE ALLOWED FOR PAYMENTS TO
PRIVATE SCHOOLS WITH RACIALLY DISCRIMINATORY POLICIES OR
PRACTICES. EARLIER THIS YEAR, THE FINANCE COMMITTEE HAD OCCASION
TO REVIEW THE CONTROVERSY SURROUNDING THE GRANTING OF TAX-EXEMPTIOVJo
SCHOOLS WITH RACIALLY DISCRIMINATORY POLICIES. IT IS CLEAR FROM
THIS EXPERIENCE THAT WE MUST BE CAREFUL IN CONSIDERING ANY NEW
TAX PROVISION THAT MIGHT PROVIDE EVEN INDIRECT ASSISTANCE FOR
RACIALLY DISCRIMINATORY PRIVATE SCHOOLS. THIS BILL CONTAINS
SEVERAL PROVISIONS INTENDED TO DISALLOW TAX CREDITS FOR TUITION
PAYMENTS TO RACIALLY'DISCRIMINATORY SCHOOLS. THE FINANCE
COMMITTEEtTODAY AND IN FURTHER CONSIDERATION OF THIS BILL, MUST
CAREFULLY REVIEW THESE PROVISIONS TO ENSURE THAT THE ALLOWANCE OF
TUITION TAX CREDITS WILL NOT IN ANY WAY FRUSTRATE OUR FUNDAMENTAL
NATIONAL POLICY AGAINST RACIAL DISCRIMINATION IN EDUCATION.

98-763 0-82- 2
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THE BILL HAS A THREE-PRONGED APPROACH TO THIS PROBLEM. IN
THE FIRST PLACE, A SCHOOL CANNOT QUALIFY TO RECEIVE TAX-
CREDITABLE TUITION PAYMENTS UNDER THIS BILL UNLESS IT IS A TAX-
EXEMPT EDUCATIONAL INSTITUTION UNDER CODE SECTION 501(C)(3). THE
SUPREME COURT SOON WILL BE-CONSIDERING THE NONDISCRIMINATION
STANDARDS THAT MUST BE MET IN ORDER TO ENJOY FEDERAL TAX
EXEMPTION.

A SCHOOL'S FAILURE TO SATSIFY THOSE STANDARDS WILL
AUTOMATICALLY DISQAULIFY IT FROM RECEIVING TAX-CREDITABLE TUITION
PAYMENTS. TIS BILL, OF COURSE, WOULD NOT AFFECT THE QUESTION OF
WHAT NONDISCRIMINATION STANDARDS ARE APPLICABLE, UNDER SECTIONS
50J(C)(3) AND 170 OF THE INTERNAL REVENUE CODE, TO TAX-EXEMPT
PRIVATE SCHOOLS GENERALLY. THAT DECISION REMAINS WITH THE COURT.

THIS BILL GOES FARTHER, HOWEVER, AND ADDS TWO ADDITIONAL
PROVISIONS DESIGNED TO DISALLOW TAX CREDITS FOR TUITION PAYMENTS
TO DISCRIMINATORY PRIVATE SCHOOLS. AT THE END OF A CALENDAR YEAR
FOR WHICH TUTIION TAX CREDITS MAY BE CLAIMED, THE SCHOOL WOULD BE
REQUIRED TO SUBMIT TO THE IRS A STATEMENT, SUBJECT TO PENALTIES
FOR PERJURY, CERTIFYING THAT THE SCHOOL HAS NOT FOLLOWED A
RACIALLY DISCRIMINARY POLICY DURING THE CALENDAR YEAR.

A A

IN ADDITION, IF THE ATTORNEY GENERAL RECEIVED A COMPLAINT
THAT THE SCHOOL HAD DISCRIMINATED AGAINST AN INDIVIDUAL, THE
ATTORNEY GENERAL WOULD BE AUTHORIZED TO BRING A DECLARATORY
JUDGMENT PROCEEDING IN DISTRICT COURT TO ESTABLISH THAT A SCHOOL,
IN FACT, MAINTAINED A RACIALLY DISCRIMINATORY POLICY. IF THE
ATTORNEY GENERAL PREVAILED IN SUCH A SUIT, CREDITS WOULD BE
DISALLOWED FOR TUITION PAYMENTS TO THE SCHOOL FOR 3 YEARS.

THE PROVISIONS APPEAR TOUGH, AND RIGHTFULLY SO. TODAY'S
HEARING AND FUTURE CONSIDERATION OF THIS BILL WILL ALLOW US TO
ANALYZE THE NONDISCRIMINATION STANDARDS AND PROCEDURES SET FORTH
IN THIS BILL WITH THE ABLE ASSISTANCE AND COUNSEL OF EXPERTS AND
INTERESTED LAYMEN IN THE FIELDS OF EDUCATION, CIVIL RIGHTS, AND
LAW.

CONSTITUTIONALITY

IN ADDITION TO THE DISCRIMINATION PROBLEM, MANY OPPONENTS
CLAIM THAT, BECAUSE OF THE RELIGIOUS AFFILIATION OF MANY PRIVATE
SCHOOLS, TAX RELIEF FOR TUITION PAYMENTS VIOLATES THE
ESTABLISHMENT CLAUSE OF THE FIRST AMENDMENT. I DO NOT AGREE, BUT
IT DOES NOT NECESSARILY MATTER WHAT I OR ANY OTHER SENATOR THINKS
ABOUT THE CONSTITUTIONALITY OF THIS MEASURE. SO LONG AS WE ARE
CONVINCED THAT THE PROVISIONS DO NOT CLEARLY VIOLATE TH9FIRST
AMENDMENT, AND THE COURT DECISIONS IN THIS AREA ARE ANYTHING BUT-
UNANIMOUS AND CLEAR, IT IS UP TO THE SUPREME COURT TO DECIDE THE
CONSTITUTIONALITY OF THIS PROVISION, NOT US.

FISCAL RESTRAINT

OTHER OPPONENTS OF TUITION TAX CREDITS POINT TO THE
BURGEONING DEFICITS AND THE PAINFUL PROCESS THAT CONGRESS FACES
OVER THE NEXT YEAR OR TWO 'IN LEARNING WHAT "FISCAL RESTRAINT'

MEANS AS REASONS NOT TO MOVE FORWARD. OUR EFFORT ON THE FINANCE
COMMITTEE IN MAKING THE TOUGH DECISIONS ON MEDICARE, MEDICAID,
WELFARE, AND ON THE REVENUE SIDE THAT ARE INCORPORATED IN OUR
RECENTLY REPORTED BILL SPEAKS VOLUMES ABOUT HOW DIFFICULT THOUGH
NECESSARY THIS TASK IS.

IN LIGHT OF THESE CHALLENGES, IMMEDIATE ACTION ON ANY NEW OR
EXPANDED TAX EXPENDITURE WITH SIGNIFICANT REVENUE IMPACT MAY NOT
BE POSSIBLE. THE ADMINISTRATION HAS RECOGNIZED THESE RESTRAINTS
AND IS TO BE COMMENDED FOR SCALING BACK, ESPECIALLY IN THE EARLY
YEARS, THE FISCAL IMPACT OF THE PROPOSED TUITION TAX CREDIT. WITH
THE 3-YEAR PHASE IN, THE LACK OF A REFUNDABILITY PROVISION, THE
LACK OF CREDITS FOR COLLEGE-LEVEL EDUCATION, AND THE HIGH-INCOME
PHASE OUT, THE FISCAL 1983 COST OF THIS BILl IS ESTIMATED BY
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TREASURY AT APPROXIMATELY $100 MILLION, AND FOR FISCAL 1984,
APPROXIMATELY $600 MILLION. THE JOINT COMMITTEE ON TAXATION I
AM PLEASEDTO NOTE, ESTIMATES AN EVEN LOWER REVENUE IMPACT: in
MILLION IN FISCAL 1983, $373 MILLION IN 1984, AND $854 MILLION IN
985. WITH THE PASSAGE OF THE FINANCE COMMITTEE "TAX EQUITY AND
FISCAL RESPONSIBILITY' BILL AND AN IMPROVING ECONOMY, I AM

CONFIDENT THAT WE CAN MAKE PROGRESS ON MODEST VERSIONS OF IDEAS
SUCH AS THIS SOONER THAN WE ANTICIPATED SOME MONTHS AGO.

No BENEFIT FOR THE WEALTHY

I AM PARTICULARLY PLEASED THAT THIS BILL DOES NOT PROVIDE
BENEFITS FOR WEALTHY FAMILIES. IN THE BILL, THE CREDIT IS PHASED'
OUT FOR FAMILIES WITH INCOMES BETWEEN $50,000 AND $75,000, AND
ELIMINATED FOR THOSE WITH INCOMES OVER $75,000. THIS SIMPLE
EXPEDIENT SHOULD SILENCE THOSE CRITICS WHO CLAIM THIS BILL IS
INTENDED TO BENEFIT THE ELITE AND THrWELL-TO-DO - IT WILL NOT;
ITS BENEFITSvLIMITED TO THE LOWER AND MIDDLE CLASSES, AS THEY
SHOULD BE. 41t

IN SHORT, TUITIONTAX CREDITS FOR LOW AND MODERATE INCOME
FAMILIES IS AN IDEA WHOSE TIME HAS COME. I WILL NOT DENY THAT
THE PROPOSAL PRESENTS SOME THORNY ISSUES, BUT, AS I HAVE SAID, I
DO NOT THINK ANY ARE INCAPABLE OF SOLUTION. I WELCOME
CONSTRUCTIVE SUGGESTIONS FOR IMPROVEMENT AND HOPE WE CAN MEET ANY
RESPONSIBLE CRITICISMS- I AM CONFIDENT OF THE ULTIMATE AND
TIMELY SUCCESS OF THIS MEASURE.
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STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN (D., NY)
Today we begin hearings on S. 2673, the Administration's tuition tax

credit bill, introduced by my colleague, the distinguished Chairman of this
Committee. It will be recalled, that Senator Packwood and I held two days
of hearings in June of last year, on a tuition tax credit measure, S. 550,
which we introduced in the opening months of the 97th Congress.

I have long favored enactment of tuition tax credit legislation. I
believe that providing such assistance to those parents who wish to send
their children to nonpublic schools is a worthy goal, and one which is
consistent with this nation's commitment to diversity and pluralism in
education.

I commend the President for carrying through on his campaign promise.
I would be less than candid, however, if I did not express some concern
about the prospects for enacting this measure in the few months remaining
before the adjournment of the 97th Congress.

In June of last year, during this Committee's consideration of legisla-
tion implementing the President's three-year tax plan, I offered S. 550 in
a modified form, limited to the elementary and secondary levels, as an
amendment to that bill. The-Administration officials present that day
expressed opposition to adding tuition tax credits to that measure, and it
was defeated by a vote of 10 to 4. Just two weeks ago, on July 2, when
this Committee was marking 9p another tax hil, Treasury DepartwIent repre-
3e, taLiVeS were asked whether the Administration would support the addition
of tuition tax credits to that bill. The response the Committee received
was that the best way to proceed would be for the Committee to hold an
additional hearing on this subject.

In my view, it is unfortunate that the Administration has found it
necessary to wait 18 months before sending us a bill. This being the case,
however, I pledge to do all I can to help see that tuition tax credit legis-
lation is enacted before the end of the 97th Congress.

With respect to the particular provisions in S. 2637, I have several
comments. First, the bill contains several provisions designed to assure
that no benefits accrue to schools that discriminate on the basis of race.
However, I must indicate that the Administration's January 8th attempt to
reverse a decade-long policy of barring racial discrimination in these
schools has qgven many of us grounds for concern. This is an absolute
requirement and I would welcome assurances from the Administration that
such a condition is met by the provisions of the bill.

Second, the bill does not contain a refundability provision. The
impact of the bill would be that low-income families, those with no tax
liability, or a liability less than the amount of whatever credit they
might receive will be unable to benefit from the availability of tuition
tax credits. I feel the bill should be amended to make such tax credits
refundable. Such a change would, in my opinion, improve this proposal and
enhance its chances for enactment.

Finally, I believe that it may be desirable to include in the bill a
procedure whereby constitutional challenges to tuition tax credits could
receive expedited treatment in the courts. This would help to avoid a
period of uncertainty-for parents who wish to claim a tuition tax credit.

In conclusion, I remain firmly committed to the concept of tuition tax
credits. Our nation has prided itself on allowing its citizens free choice.
Tuition tax credit legislation helps guarantee that parents making such
choices with respect to their children's education will be able to do so
based on the educational alternatives available to them rather than based
on financial considerations alone.
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The CHAIRMAN. While we are waiting for Senator Long or Sena-
tor Moynihan, I think Senator Roth would like to make a brief
statement.

Senator Packwood, do you have a statement?
Senator PACKWOOD. Just that I am happy to be marching up this

hill again, Mr. Chairman.
The CHAIRMAN. Senator Roth?
Senator ROTH. Mr. Chairman, I wish to commend you for the ex-

peditious manner in which you -have scheduled today's hearing on
the Educational Opportunity and Equity Act of 1982.

I am an original cosponsor of this legislation as well as S. 550
which would provide a refundable tax credit for tuition paid to sec-
ondary and higher educational institutions.

As you know, Mr. Chairman, I have been a champion of the con-
cept of tuition tax credits since 1976 when I introduced the first tu-
ition tax credit legislation in the Congress.

My original proposal would have provided a credit for tuitionpaid to colleges and universities. The legislation before the commit-
tee today is clearly a step in the right direction and in that sense
carries out the intent of my original legislation.

However, although I strongly endorse the Educational Opportu-
nity and Equity Act, I am disappointed that the bill does not pro-
vide for a college tuition tax credit. I realize the bill limits tuition
tax relief to secondary schools due to budgetary considerations.
Nevertheless, I am hopeful that college tuition expenses will ulti-
mately be entitled to the credit.

It is in the area of college tuition expenses that we have seen the
most dramatic escalation in costs in recent years.

The cost of sending one's children to college today has reached apoint where it is unthinkable for many middle-income families.
This is particularly true in the case of nonpublic universities. Al-
though, quite frankly, many public colleges are also pricing them-
selves out of the middle-class market.

Therefore, I would hope that something can be done to provide
relief from higher and higher college tuition costs. In my judgment,
the tuition tax credit is the most efficient and direct approach to
providing this much-needed relief.

We must preserve the freedom of choice in educational opportu-
nities for the vast majority of the American people. It is, I believe,
an American birthright.

The second aspect of S. 2673 which I feel should be modified con-
cerns the lack of a provision for a refundable credit.

As it now stands, the credit is not refundable and, therefore, only
those who pay taxes will receive any benefit from the legislation.
This places poor and low-income families at a disadvantage.

I realize again that the credit was made nonrefundable in S. 2673
because of budget considerations. However, I firmly believe we
must provide tuition tax relief not only to middle-income families
who pay taxes but to those less fortunate as well.

As I said, S. 2673 is definitely a step in the right direction.
But I believe much more needs to be done to broaden the spec-

trum of educational opportunity for working Americans. I am
therefore hopeful that as the bill before us moves through the leg-
islation process some finely turned -modification will be adopted.
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Let me say in closing that any tuition credit legislation the com-
mittee adopts must be absolutely nondiscriminatory in its treat-
ment of all taxpayers. Schools which practice racial discrimination
must not be eligible institutions for the credit.

Thank you, Mr. Chairman.
Mr. Secretary, I would like to congratulate this administration

for taking the position it has with tuition tax credits. It is a matter
that has been of interest to me since 1975 when I introduced a pro-
posal for a tuition tax credit for college expenses.

My principal reason for being supportive of this approach is, I
think it's about time that we recognize the bias that has resulted
in recent years where it has become extraordinarily difficult for
the blue-collar worker and others to send their children to parochi-
al or private schools. The cost of taxation plus the cost of sending
your child to a school of your choice has been beyond the reach of
many working Americans.

I think if we had had the same kind of support from past admin-
istrations as we have from President Reagan and his administra-
tion, this concept would already be enacted.

I might say I would hope, as we proceed with this proposal, that
we can improve upon it. I would like to have the legislation cover
college as well as elementary and secondary, but I do congratulate
the administration for the leadership it is showing in this area.

The CHAIRMAN. I am advised that some of my Democratic col-
leagues will be here a little later, so I won't hold up the Secretary.

I am pleased to welcome Secretary Regan and Secretary Bell. I
think Senator Hollings will be here later to make a statement. And
I welcome other interested Members and witnesses to testify on S.
2673, the tuition tax credit bill. It is a very important piece of legis-
lation, important to the administration, important to parents of all
children in schools, public or private, and important to me. And at
this point I would ask that my statement be made *a part of the
record. I have raised a number of questions, including the cost, the
question concerning discrimination, that I think we must address
very carefully.

This would be the first in a series of hearings on this very impor-
tant proposal. I particularly commend my colleagues Senator Pack-
wood and Senator Moynihan for their leadership in this area, along
with Senator Roth, and we are now prepared to hear the Treasury
Secretary, Secretary Regan.

STATEMENT OF HON. DONALD T. REGAN, SECRETARY OF THE
TREASURY

Secretary REGAN. Thank you, Mr. Chairman and members of the
committee.

I am pleased to appear before you this morning in support of S.
2673, which would provide an income tax credit for 50 percent of
certain elementary and secondary school tuition expenses. The tax
credit is intended to enhance the equality of educational opportuni-
ty for all Americans at the elementary and-secondary schools of
their choice.

S. 2673 addresses an extremely important area of public policy.
The President has taken considerable personal interest in its devel-
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opment. The administration believes that the enactment of tuition
tax credit legislation during this session of the Congress is essential
to maintain the excellence of the American educational system and
to protect the right of American parents to determine how and
where their children will be educated.

S. 2673 would establish a tuition tax credit system that would
fulfill this administration's commitment to parental responsibility,
educational excellence, and fiscal and administrative restraint. The
bill will further the educational diversity that is the hallmark of
our educational system. It will make educational freedom of choice
a reality to more American families. It will target assistance on
those families that need it most. Finally, it will neither interfere
with the operation of private schools nor impose costly administra-
tive and regulatory burdens on them.

Equality of educational opportunity clearly requires that a di-
verse range of schools-public and private-be available to all
American families, and that all American families have the finan-
cial ability to permit meaningful freedom of choice among schools.
We believe that parents have a fundamental right and responsibili-
ty to direct the education of their children in a way which best
serves their individual needs and aspirations. Moreover, we believe
that parental involvement in the decisionmaking process enhances
the quality of education provided.

Private schools are essential to fulfilling our national education-
al needs. They provide a healthy diversity of approach, and are
often a significant source of innovation and experimentation. But
private schools are expensive, and inflation is making them more
so. At the same time, higher taxes, are making it more difficult for
families to afford private education. Tuition tax credits offer a
simple means to assist these students by permitting families to
spend the money that they have earned for the education that they
themselves select.

Tax credits are especially appropriate as a method of assisting
parents to educate their children at private elementary and second-
ary schools. In this area, unlike others we have discussed with this
Committee in the past, tax credits will not duplicate existing tax
benefits. Tax credits for tuition expenses have the'additional ad-
vantage of providing the same dollar benefit to all taxpayers. In
contrast, a deduction would provide a greater benefit to individuals
in higher tax brackets.

S. 2673 would allow an individual taxpayer to take a credit
against income tax in an amount up to 50 percent of the qualifying
tuition expenses paid by the taxpayer in a taxable year.

The amount of the allowable credit is subject to two limits. First,
the maximum amount of credit that may be claimed by the taxpay-
er for each student in any taxable year is $100 for 1983, $300 for
1984, and $500 for the years thereafter. This ceiling limits the rela-
tive benefits that the credit will provide to parents whose children
attend more expensive private schools.

The second limit contained in the proposal directs the benefit of
tuition tax credits to less wealthy families by a phase-out of the
credit for higher-income families. The maximum amount of credit
per student is reduced as the taxpayer's adjusted gross income in-
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creases over $50,000 and is phased out entirely for taxpayers with
adjusted gross incomes of $75,000 or over.

S. 2673 contains strong provisions to ensure that no credits will
be permitted for amounts paid to schools that follow racially dis-
criminatory policies. A racially discriminatory policy is a policy
under which the school refuses, on account of race, to admit appli-
cants as students; to admit students to the rights, privileges, pro-
grams, and activities generally made available to students by the
school; or to allow students to participate in its scholarship, loan,
athletic, or other programs.

A tax credit cannot be claimed unless the school is a tax-exempt
organization. As you are aware, the administration strongly op-
poses granting tax-exempt status to schools that discriminate on
the basis of race. Litigation now before the Supreme Court will de-
termine whether continued IRS enforcement of this nondiscrimina-
tion policy will require explicit legislation. If legislation is found to
be necessary, the administration has already made it clear that it
favors a statutory solution.

This committee has expressed its concern that aid not be pro-
vided to discriminatory schools. I believe this bill contains provi-
sions that will prevent the use of tuition tax credits to pay ex-
penses at racially discriminatory schools without interfering in the
operation of private schools and without subjecting private schools
to costly administrative burdens.

Finally, S. 2673 will assist American families to educate their
children at the schools of their choice without significant fiscal
impact. Our revenue estimates indicate that the cost of the tuition
tax credit program is less than $50 million in fiscal year 1983, $400
million in fiscal year 1984, and $900 million in fiscal year 1985.

S. 2673 is a bill that provides substantive tax relief to the fami-
lies of nonpublic school students, thereby broadening and enriching
educational opportunity and-promoting excellence in our schools.
The bill recognizes the value of our private schools and will
strengthen the right of parents to decide the education of their
children.

The administration strongly supports S. 2673.
Thank you, Mr. Chairman.
[The prepared statement of Hon. Donald F. Regan follows:]



21

For Release Upon Delivery
Expected at 9:30 a.m., E.D.T.
July 16, 1982

STATEMENT OF
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BEFORE

THE SENATE COMMITTEE ON FINANCE

Mr. Chairman and Members of the Committee:

I am pleased to appear before you this morning in
support of S. 2673, which would provide an income tax credit
for 50 percent of certain elementary and secondary school
tuition expenses. The tax credit is intended to enhance
equality and diversity of educational opportunity for all
Americans at the elementary and secondary schools of their
choice.

S. 2673 addresses an extremely important area of public
policy. The President has taken considerable personal
interest in its development. The Administration believes
that enactment of tuition tax credit legislation during this
session of the Congress is essential to maintain the
excellence of the American educational system and to protect
the right of American parents to determine how and where
their children will be educated.

S. 2673 would establish a tuition tax credit system that
will fulfill this Administration's commitment to parental
responsibility, educational excellence, and fiscal and
administrative restraint. The bill will further the
educational diversity that is the hallmark of our educational
system. It will make educational freedom of choice a reality
to more American families. It will target assistance on
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those families that need it-most. Finally, it will neither
interfere with the operation of private schools nor impose
costly administrative and regulatory burdens on them.

Equality of educational opportunity clearly requires
that a diverse range of schools -- public and private -- be
available to all American families, and that all American
families have the financial ability to permit meaningful
freedom of choice among schools. We believe that parents
have a fundamental right, and responsibility, to direct the
education of their children in a way which best serves their
individual needs and aspirations. Moreover, we believe that
parental involvement in the decision-making process enhances
the quality of education provided.

Private schools are essential to fulfilling our national
educational needs. They provide a healthy diversity of
approach, and are often a significant source of innovation
and experimentation. But private schools are expensive, and
inflation is making them more so. At the same time, higher
taxes caused by bracket creep have made ft more difficult for
families to afford private education. Tuition tax credits
offer a simple means to expand the opportunities of these
private school students by permitting families to spend the
money that they have earned for the education they themselves
select. It also guarantees the continued independence of
private schools, since no Federal department will be involved
in a funding capacity.

In this area, unlike others we have discussed with this
Committee in the past, tax credits will not duplicate
existing tax benefits. Indeed, this proposal deals for the
first time with the double burden placed upon parents who pay
taxes to support others' children in public schools but who
also pay full tuition for their own children in private
schools. Sending their children to the public schools
instead would increase the burden on the public schools and
further strain scarce financial resources for public
education. It is only fair that the burden on parents now
suffering this double expense be relieved. This will also
avert the possibility that they might be forced through
economic circumstance to return their children to the public
schools, which would have trouble accommodating them.

Tax credits for tuition expenses have the additional
advantage of providing-the same dollar benefit to all
taxpayers. In contrast, a deduction would provide a greater
benefit for individuals in higher tax brackets.
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S. 2673 would allow an individual taxpayer to take a
credit against income tax in an amount up to 50 percent of
the qualifying tuition expenses paid by the taxpayer in a
taxable year. Qualifying tuition expenses are expenses paid
for tuition and fees to send certain dependents under the age
of 20 full-time to private elementary or secondary schools.
Qualifying tuition expenses do not include amounts paid for
books, supplies, equipment, meals, lodging, transportation,
or personal expenses, or for education below the first-grade
level or above the twelfth-grade level.

The credit is allowed only for expenses paid with
respect to students for whom the taxpayer is allowed a
dependency exemption and who bear any of the following
relationships to the taxpayer: children and descendants;
stepchildren; siblings, stepbrothers and stepsisters; nieces
and nephews; and members of the taxpayer's household, other
than the taxpayer's spouse, whose principal place of abode is
the taxpayer's home. To be allowed a dependency exemption,
the taxpayer must provide more than half of the student's
support for the calendar year in which the taxpayer's year
begins, and except for the taxpayer's children and
stepchildren, the student must have less gross income than
the amount of the exemption.

The amount of the credit that is allowable for the
taxable year with respect to a student is subject to two
limits. First, the maximum amount of credit that may be
claimed by the taxpayer for each student in any taxable year
is $100 for the taxpayer's first taxable year beginning on or
after January 1, 1983, $300 for the first taxable year
beginning on or after January 1, 1984, and $500 for taxable
ytiars beginning on or after January 1, 1985. This ceiling
limits the relative benefit that the credit will provide to
parents whose children attend more expensive private schools.
Beginning in 1985, parents who send their children to private
schools with tuition of $1,000 or less per year will receive
a credit for a full 50 percent of tuition expenses. Parents
who send their children to more expensive schools will not be
able to claim a credit for additional tuition expenses.

The second limit contained in S. 2673 directs the
benefit of tuition tax credits to less wealthy families by a
phase-out of the credit for higher-income families. The
maximum amount of credit per student is reduced as the
taxpayer's adjusted gross income increases over $50,000 and
is phased out entirely for taxpayers with adjusted gross
incomes of $75,000 or over. For the first taxable year
beginning on or after January 1, 1983, the $100 per student
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maximum credit is reduced by .4 percent of the taxpayer's
adjusted gross income over $50,000; for the first taxable
year beginning after January 1, 1984, the $300 per student
maximum credit is reduced by 1.2 percent of the taxpayer's
adjusted gross income over $50,000o; and for taxable years
beginning on or after January 1, 1985, the $500 per student
maximum credit is reduced by 2.0 percent of the taxpayer's
adjusted gross income over $50,000.

The amount of tuition expense for which a taxpayer is
allowed a credit does not include expenses that are paid by
scholarships and other educational aid that are not
includible in the taxpayer's or in the student's income. If
the scholarship is paid directly to the school and the school
sends a tuition bill to the taxpayer that is net of the
scholarship, the taxpayer is not deemed to have been paid the
scholarship; the scholarship is excluded from the computation
of tuition expense altogether.

A school with respect to which credits are allowable
must provide a full-time elementary or secondary school
program and must be a private, not-for-profit, day or
residential school.

In addition, the school must be exempt from taxation
under section 501(a) as an organization described in section
501(c)(3). Church-operated schools will, pursuant to section
508(c), continue to be exempt from the provisions of section
508(a) and (b), which pvov-ide that a new organization will be
treated as a private foundation unless it applies for
501(c)(3) status. The fact that credits are claimed for
payments to a church-operated school shall not serve as a
basis for imposing any new requirements on such schools in
this regard.

S. 2673 contains strong provisions to ensure that no
credits will be permitted for amounts paid to schools that
follow racially discriminatory policies. A racially
discriminatory policy is a policy under which a school
refuses, on account of race, to admit applicants as students;
to admit students to the rights, privileges, programs and
activities generally made available to students by the
school; or to allow students to participate in its
scholarship, loan, athletic or other programs. A racially
discriminatory policy does not include the failure by a
school to pursue or achieve any racial quota, proportion, or
representation among its students.

Three anti-discrimination enforcement mechanisms have
been written into the bill.
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First, a tax credit cannot be claimed unless the school
is a tax-exempt organization under section 501(c)(3). As you
are aware, the Administration strongly opposes granting tax
exempt status to schools that discriminate on the basis of
race. Litigation now before the Supreme Court will determine
whether continued IRS enforcement of this nondiscrimination
policy will require explicit legislation. If legislation is
found to be necessary, the Administration has already made it
clear that-it favors a statutory solution.

Second, in order for tuition expenses to be eligible for
the credit, the school must annually file with the Secretary
a statement under the penalties of perjury that it has not
followed a racially discriminatory policy during that
calendar year.

Finally, the Attorney General of the United States, upon
petition by an individual who claims to have been
discriminated against by a school under a racially
discriminatory policy, may seek a declaratory judgment in a
United States district court in the district in which the
school is located that the school follows a racially
discriminatory policy. If a final judgment is entered that
the school follows a racially discriminatory policy and
pursuant to that policy discriminated against the person
filing the petition, tuition tax credits are disallowed for
the year in which the complaint is filed by the Attorney
General and the two succeeding calendar years. The
disallowance takes effect when all parties hsve exhausted
their rights to appeal the declaratory judgment.

This Committee has expressed its concern that aid not be
provided to discriminatory schools. The triple enforcement
mechanism that I have described will prevent use of tuition
tax credits to pay expenses at racially discriminatory
schools without interfering in the operation of private
schools and without subjecting private schools to costly
administrative burdens.

Finally, S. 2673 will assist American families to
educate their children at the schools of their choice without
significant fiscal impact. Our revenue estimates indicate
that the cost of the tuition tax credit program is less than
50 million dollars in fiscal year 1983; $400 million in
fiscal year in 1984; $900 million in fiscal year 1985; and
$1.3 billion in fiscal years 1986 and 1987.

S. 2673 is a bill that provides substantive tax relief
to the families of nonpublic school students, thereby
broadening and enriching educational opportunities, and
promoting excellence in our schools. The bill recognizes the
value of our private schools and will strengthen the right of
parents to decide the education of their children. The
Administration strongly supports S. 2673.
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The CHAIRMAN. Senator Packwood?
Senator PACKWOOD. Mr. Secretary, I cannot tell you how pleased

I am to have the administration's support on this. I will be very
frank with you, this cannot pass unless the administration does
more than support it. It is going to have to push and lobby it as
hard as you lobbied the txpfrogran-iast year for Awax.

Pat Moynihan and Bill Roth and I have been up and down this
battlefield for 5 years. In 1978 the House passed a tuition tax credit
bill that was primary, secondary, and college. In the Senate we
could not win the primary and secondary credits. We fought it, and
we fought it, it was filibustered, and we finally went to conference
with the House and came back with two conference reports, one
with tuition tax credits for primary and secondary and one with-
out, and we could not win it.

I am willing to go this route again, but the administration has to
want it desperately.

With that bapgrund, where do you want this bill placed? Do
ou want it added to the tax bill as it goes through the House-the
ig tax bill we are working on? Do you want to wait and have it

added someplace else? I will go wherever you want, but it cannot
go without your push.

Secretary REGAN. First of all, Senator, let me assure you that the
administration does support this bill and will be lobbying for it.
The fact that I am here this morning, and the fact that Secretary
Bell will follow me here this morning indicate the strong support
that the administration is giving to the bill. The President himself
has spoken out on thi§ bill, and he has communicated with Mem-
bers of the Senate regarding it.

I believe that we should keep the tax bill passed by the Senate
Finance Committee in its current form, and let tuition tax credits
be dealt with at a subsequent date, along with whatever other leg-
islative proposals you, the chairman, and the rest of the committee
work out. We will work with you on such proposals. -

Senator PACKWOOD. Well, that's fine. All I am saying is, if you
don't want it in this tax bill-we had a tough enough job passing it,
take my word for it-there is no point in our attaching it to some-
thing you don't want it attache*BAD MAG TAPE**ERR01*d to.
That's my point.

Secretary REGAN. I agree.
The CHAIRMAN. Senator Roth?
Senator ROTH. Mr. Secretary, I think sometimes the public un-

derestimates the seriousness of the President. I have found, when
he stakes out a position, he keeps to it pretty tough, and he is a
real fighter in gettifg what he wants accomplished.

I agree with what Senator Packwood said as to the heed for his
active support if anything is going to happen, particularly this
year; but I would also like to observe that I think sometimes there
are those who underestimate the seriousness of the President's
commitment to this approach.

I would like to ask you two or three questions. I am disappointed
that your proposal does not cover college tuition tax credits as well,
and I would like to ask what is the position of the administration
on college tuition tax credits?
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Secretary REGAN. In regard to colleges and universities, the
President's message which accompanied this bill when it was sent
to the Congress stated that this bill was the first step in the proc-
ess. Very frankly, Senator, I don't think we can afford to go the
whole route at this particular time. We do have huge deficits, and
the Congress and the administration are trying their best to con-
trol those deficits. However, at some time in the future, when we
get the deficits better under control, we would be more than will-
mg to work with you and the rest of the committee to investigate
including colleges and universities in the same type of program.

Senator ROTH. You see, I think some of the same arguments can
be made there that are made with respect to elementary and sec-
ondary, that the cost of administration, redtape, are much less, and
you will be getting a lot more dollars into the hands of those we
are trying to help.

Many people-middle class, the poor-are finding it just as diffi-
cult to send their children to college as to parochial and private
schools. So I think it is extraordinarily important that we proceed
in that direction as well.

Do you care to make any comments with respect to refundable
credits? I think it is important, too, that the poor and the needy
have some of the same opportunities.

Secretar-y REGAN. At this particular time, Senator, we do not
support refundability. This bill contains a tax credit against income
tax for the tuition paid. If you pay no taxes, obviously there is no
tax credit. We would like to draw the starting line there, in order
to advance the idea of tuition tax credits.

I think if we were to include refundability, we would find it,
again, very expensive and very controversial. This proposal is con-
troversial enough without adding other elements to it at this par-
ticular time. I would rather do what this bill calls for, then see
what our experiences are, and go on from there.

Senator Rom. Well, I congratulate the administration for sup-
porting the approach. There are some ways I think the legislation
can be strengthened-I think it is critically important that we
make certain this not be used for purposes of discrimination-but I
look forward to working with you, Mr. Secretary.

Secretary REGAN. Thank you, Senator.
The Chairman. Senator Moynihan?
Senator MOYNIHAN. Thank you, Mr. Chairman.
I would like to thank Secretary Regan for his very forthright, re-

assuring testimony. I think he will have heard from the four of us'
who are here that we aren't confident about the prospects of this
legislation in this Congress, and we are not altogether assured of
the administration's purposes.

Two weeks ago, my colleague and friend Senator Packwood asked
your associate Secretary Chapoton ought we not to put this matter
on that tax bill that we were passing. Secretary Chapoton, under
your instructions, said, "No," he thought we ought to ve a hear-

Now we have had hearings on this subject, and there is not much
left to say. You are either for, or you are not. The President says
he is for the program but not for the legislation at this point, in
effect.
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I needn't tell you, sir, that this is a committee, the oldest com-
mittee of the Senate. Some of us think it is the most distinguished,
and certainly we- have the most distinguished chairman. [Laugh-
ter.]

Senator MOYNIHAN [continuing]. But our work product is rather
confined. We pass one bill a year. [Laughter.]

Senator MOYNIHAN. A very large bill, particularly when the Re-
publicans are in and tax increases are in the air, they pass the
largest tax increases in history. You get it. Let's put it down in the
Guinness Book of World Records, you know? Such increases have
never been passed before. [Laughter.]

Senator MOYNIHAN. But we pass one bill a year, sir. That bill has
gone out of this committee, and you say you don't want tuition tax
credits added on the floor.

Still, an administration has come forward to support a principle
of equity. That is an event in our history. We have been around a
long time, and we will be around a long time, and this is an impor-
tant moment. You are testifying, and the President's statement is a
most important statement.

One of the problems that has confounded this subject, however,
is the position the Treasury Department took on the tax-exempt
status of racially discriminatory schools. Last January Mr. McNa-
mar put out a statement in which he reversed a policy that the In-
ternal Revenue Service has enforced since 1970 of denying tax-
exempt status to schools that are discriminatory.

I have a history here, Mr. Secretary. I wrote the President's
statement in 1970 that said the IRS would issue these regulations
which followed a year later. I was not the only person who touched
pen to paper, but basically it was the draft that I prepared.

I was, therefore, all the more surprised to hear the Department
of the Treasury a decade later say, "Well, we aren't bound by those
propositions. We don't think they could be issfled by us unilateral-
ly,' and in a particular statement said: "Thus, the IRS is without
legislative authority to deny tax-exempt status to otherwise eligible
organizations on the grounds that their policies or practices do not
conform"-and here I emphasize "to notions of national public
policy," as if the question of nondiscrimination was a "notion" of
national policy.

Now, you have firmly stated otherwise, and I know your own
personal convictions would be otherwise, but can you give us some
satisfaction that not only are you going to press for a legislatively-
acceptable position in this regard as you say you will but that you
really care about it, that you have some fire in your belly about
this?

As you know, the U.S. executive branch is in the curious position
that the Supreme Court has appointed a previous competent officer
to represent the Government in a trial having to do with civil
rights.

This is the first administration since President Eisenhower who
won't take that position itself in court. Not you, sir, but the De-
partment of Justice will not go into the Supreme Court and say,
We do not believe a school should discriminate." And the Court

has said, "All right, we'll find a lawyer to say what * * " effective-
ly, the Department obviously should say. They found a very distin-
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guished lawyer, Secretary Coleman, who was in the Cabinet of
resident Ford.
This cloud is going to cover this whole issue until you clear it up.

We are going to hear from our distinguished friend from South
Carolina, and that is what he will mostly be speaking about. Am I
wrong, sir?

[No response.]
Senator MOYNIHAN. I am correct.
That didn't have to happen, sir. I wonder if you can help us on

this? Because we will never get this legislation passed while it is
thought to be a vehicle for discriminatory schools, you know that.

Secretary REGAN. Let me reassure you, Senator, that this admin-
istration does not believe in discrimination. If the administration
had any thought that this bill would in any way promote discrimi-
nation, we would not back it.

We think there are at least three safe guards in the bill that will
prevent discrimination. First of all, the school must be a tax-
exempt organization, and to be a tax-exempt organization, it
cannot discriminate.

Senator MOYNIHAN. Well, no, sir. I'm afraid--
Secretary REGAN. We now have a case before the Supreme Court

that will decide this. In the meantime the IRS cannot grant tax-
exempt status to a school that practices discrimination.

The school will also file with us, annually, under penalty of per-
jury, a statement to the effect that it is not discriminating.

Finally, all of this material Will be made available to the parents
of the children attending the school, and they can communicate
with us in order to state that the school is discriminating. The At-
torney General will investigate such complaints in accordance with
a very complicated procedure continued in the bill.

The bill contains strong safeguards to prevent a tuition tax
credit in the case of a school that discriminates.

Senator MOYNIHAN. Well, sir, you know I have perfect faith in
your predictions in this matter and in your good faith in this
matter; but I am afraid you were mugged by the Justice Depart-
ment when they refused to take the Bob Jones case and the two
Carolina cases and really have embarrassed the whole executive
branch of the Government to the point where the Supreme Court
has had to appoint a lawyer to defend constitutional rights because
the Justice Department won't. But that is nothing you could do
anything about.

I thank you for your very forthright statement.
The CHAIRMAN. Senator Bradley?
Senator BRADLEY. Thank you, Mr. Chairman.
Mr. Secretary, I would like to follow up on to some of the points

that Senator Moynihan mentioned.
You said that there were three safeguards on the antidiscrimina-

tion nature of the bill. You said the school must file a statement
that it is not discriminating, at the risk of perjury. Could you go
into that at greater length? Who does it file with, and who would
prosecute the perjurious statement? And who is checking to see if
statements made are p.,rjurious?

Secretary REGAN. The school will file the statement annually
with the IRS. This will be followed up, but we have not yet estab-

98-763 0-82-3
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lished administrative procedures. However, at that point, we would
probably have some type of random check of the statement.

Senator BRADLEY. How many people in the IRS will be working
on this question to determine whether statements are perjurious or
not?

Secretary REGAN. At the present moment I cannot answer that.
We have not yet assigned anyone t-i o. haveitnbt yet established
administrative procedures. -

Senator BRADLEY. Do you think it Will make a difference if one
person works on it versus a hundred people working on it?

Secretary REGAN. Definitely.
Senator BRADLEY. What would be your recommendation?
Secretary REGAN. My recommendation would be to put as many

people as we can on it, particularly initially, to make certain of the
quality of the reports we are getting. As far as the individual state-
ments of the schools are concerned, we will be examining each of
those very carefully.

Senator BRADLEY. Who will be examining them, the Treasury?
Secretary REGAN. The Internal Revenue Service, under the

Treasury.
Senator BRADLEY. So, if you have a school that has been estab-

lished for segregationist reasons, the Department of the Treasu.ry
and the IRS will depend upon the parents or the participants in
that school to inform the IRS that indeed the statement that has
been made by all of them together is perjurous. Is that what you
are saying?

Secretary REGAN. In addition, Senator, we would receive infor-
mation from those who might not be admitted to the school or
those who know of the school and believe that its practices are dis-
criminatory

Senator BRADLEY. So anybody off the street can write to the IRS
and say, "I think school x is discriminating"?

Secretary REGAN. Yes.
Senator BRADLEY. Do they have a legal cause at that point?
Secretary REGAN. This probably would then be investigated by

the IRS. Of course, you understand that a purely discriminatory
school would not have an IRS exemption.

Senator BRADLEY. Well, we don't know that, do we, based upon
what the administration's position has been prior to this?

Secretary REGAN. In the hypothetical case that you set up, you
said it was a discriminatory school. If, it is discriminatory, per se, it
would not have an exemption.

Senator BRADLEY. Could you go through that procedure for us?
School x sends in its statement saying it is not discriminating. I
don't think there will be many schools who will send in a state-
ment that they are discriminating. So you have how many thou-
sands of schools that send in these statements saying they are not
discriminating; what happens then?
- Secretary REGAN. These forms will be examined by the Internal

Revenue Service which will determine whether the statements
made by the schools contain grounds for comment by us or investi-
gation by the Justice Department.

Senator BRADLEY. But how do you tell, when someone sends in a
statement "I am not discriminating," how do you tell whether he is
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or he isn't? How do you tell whether it is perjurous? That is the
question.

Secretary REGAN, As the bill is now written, we rely on individ-
uals, who ave not been admitted to the school or who have been
admitted to the school who believe that the school is discrimenat-
ing to bring discrimination to our attention. We will not have IRS
examiners walking into each parochial school in the city of Chica-
go.

Senator BRADLEY. Well, I think that you have sufficiently
clouded that water, as Senator Moynihan .has pointed out, to raise
a very serious question.

Mr. CHAIRMAN, I would like, after another round, another
chance.

The CHAIRMAN. This is the only chance we have. The Secretary
is going to be in an NSC meeting later.

Senator BRADLEY. All right.
Let me ask you, why do you support the cap at the level that it is

in the legislation? What is it, $70,000?
Secretary REGAN. $75,000.
Senator BRADLEY. Why $75,000?
Secretary REGAN. Well, to be very frank with you, Senator,

maybe we could call it the "Lawrenceville" or the "Hunt School"
syndrome. Parents who can afford to send their children to those
schools, who are earning above $75,000, don't need a tax credit.

Senator BRADLEY. Why not 50,000? Or 40,000?
Secretary REGAN. The phase out starts at $50,000, and it phases

down from $50,000 to $75,000.
Senator BRADLEY. Why not cut it off at 50,000?
Secretary REGAN. Fifty thousand is about a median income group

that we thought would be---
Senator BRADLEY. The "median income group"? What group is

median income at $50,000.
Secretary REGAN. Perhaps "median" is wrong. If we want to

quarrel about words, Senator, let's just take the $50,000 as being
plucked right out of the air as an average or a type of figure that is
appropriate in this particular instance. The parents of close to 60
percent of all schoolchildren in private schools earn less than
$25,000. That is 60 percent.

Senator BRADLEY. So the $75,000 isn't going to help them, is it?
So it wouldn't make any difference to those parents if it was cutoff
at $50,000.

Secretary REGAN. No.
Senator BRADLEY. So what is the rationale for $75,000 instead of

$50,000?
Secretary REGAN. Some figure is needed and it was thought that

$75,000 was an appropriate figure. What would the Senator sug-
gest?

Senator BRADLEY. I would suggest a lower figure.
Now, let's look at those people who are earning $10,000 or

$20,000 or $25,000. Why didn t you have a refundability provision
in this bill?

Secretary REGAN. We don't think a tuition tax credit is the
proper method to distribute funds to those who are needy. There
are other provisions and other ways to do that.
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Senator BRADLEY. Would you be appreciably moved if it was dem-
onstrated to you that the bulk of the urban users of private
schools, parochial schools in particular, have very low incomes and
can't utilize this full tax credit without it being refundable? Do you
care about that?

Secretary REGAN. Are they now paying tuition?
Senator BRADLEY. Certainly.
Secretary REGAN. I understand that in many schools tuition is

waived for poor parents.
Senator BRADLEY. But does the Treasury and this administration

have no position on trying to assist parents with children and
family incomes that do not allow them to take advantage of the
full tax credit? Is that correct?

Secretary REGAN. We are helping them through food stamps and
through other social programs. We don't think that tuition tax
credits are a proper method for delivering funds to the poor and
the needy.

Senator BRADLEY. Well, they are not sufficient unless they are
refundable, because you can't take advantage of a tax credit if you
don't have the income.

Secretary REGAN. Senator, this is a tuition tax credit. If you are
not paying taxes, I submit that--

Senator BRADLEY. What is the purpose, then, of the tuition tax
credit? Let's take the purpose of the tuition tax credit.

Secretary REGAN. To help taxpayers who are sending their chil-
dren to private schools somewhat in paying the tuition.

Senator BRADLEY. To help "some" taxpayers. Right?
Secretary REGAN. Yes. We are not helping all taxpayers..
Senator BRADLEY. In other words, you have to get to a certain

income level before you are helped by this legislation.
Secretary REGAN. By definition you must be a taxpayer.
Senator BRADLEY. So you are saying anyone who falls below a

specific income level is not going to be benefited by this legislation?
Secretary REGAN. That is correct.
Senator BRADLEY. And you are saying you don't care what per-

cent of the parochial schools are below that income level. Is that
correct?

Secretary REGAN. Oh, come on, Senator. I am not saying we
don't care about these people. Of course we care.

Senator BRADLEY. Why, then, haven't you made it refundable so
that they get some of the benefit?

Secretary REGAN. For the simple reason that they are not paying
taxes, and this is a tuition tax credit.

Senator BRADLEY. To help people above certain incomes.
Secretary REGAN. To help people who are paying taxes.
Senator BRADLEY. I think the point is made, Mr. Secretary.
Secretary REGAN. I think I have made my point, Senator. We

care very deeply about these.
The CHAIRMAN. You have just heard from one of the great flat-

rate tax advocates, Senator Bradley. [Laughter.]
Senator MOYNIHAN. Mr. Chairman, could I be allowed just to

make one remark?
The CHAIRMAN. I would like to make one, myself.
Senator MOYNIHAN. Please do, both of you. [Laughter.]
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I have a "refundable" remark. [Laughter.]
The CHAIRMAN. I wanted to say, first, that if I was assured that I

would have the support of the Senator from New York on the tax
bill, w,9 might yet find a way to make this bill germane. Is that
something that you might be interested in?

Senator MOYNIHAN. Am I to understand that the germaneness
rules are that flexible, depending on what the chairman of the Fi-
nance Committee thinks is useful?

The CHAIRMAN. Not that. I doubt that it could be made germane,
but we could certainly make a diligent search if the Senator from
New York is serious about wanting this added to tax bill--

Senator MOYNIHAN. Fine.
The CHAIRMAN [continuing]. And if that would guarantee his

support for that important measure. We will check that after the
Secretary leaves, unless you want to give us a parliamentary opin-
ion, Mr. Secretary.

No response.]
Senator MOYNIHAN. Could I make just one remark, Mr. Chair-

man?
The CHAIRMAN. Sure.
Senator MOYNIHAN. Just to state to Secretary Regan on the ques-

tion of refundability:
The measure before us takes the form of tax legislation, but it is

in fact education that we are dealing with. And the first principle
of education in America has been universal availability.

We would like, just as the public schools are open to all regard-
less of income, it has been the view of those of us who originally
proposed this legislation, that the benefits available should be
available to all children regardless of income; which .is not to say
there couldn't be a different view and not to say there aren't budg-
etary restraints, but I would like to make that distinction. I think
you could accept it.

Secretary REGAN. Would the Senator then remove the cap and
allow anyone to benefit from this tax credit?

Senator MOYNIHAN. Well, the point is that there does come a
time when a family clearly does not need it. It is your view that-
there comes a time when families don't need this. Surely you
admit, from the beginning, there are people with very little or no
income who obviously do need it. The question is, do you have
access?

Secretary REGAN. If the goal is pure equality, one would have to
remove the cap.

Senator MOYNIHAN. It is not an exercise in logic, Mr. Secretary,
it is an exercise in social policy.

The CHAIRMAN. I would point out this is our first hearing on this,
and we probably will make some changes. We have been known to
make changes in administration proposals, in any administration,
in this committee.

I guess we will pass more than one bill this year in this commit-
tee. We have the Caribbean Basin Initiative, Enterprise Zones, and
other matters that have yet to be reported out by this commitee,
and we certainly will consider carefully-I am not even certain
what the committee's wish might be on this legislation. I haven't
made an effort to determine whether it supports the proposal or
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not, but it is clear that the administration feels strongly about it;
that's why we are having the hearing today.

We appreciate your testimony, Mr. Secretary.
Are there other questions?
Senator BRADLEY. Mr. Chairman, I think the points have been

made that need to be made, and I didn't intend by my comments to
question the commitment of the Secretary but only to question the
commitment of the administration as a whole. That is the trouble-
some aspect of this legislation, and I think that, unfortunately, it
will be a determining aspect.

Secretary REGAN. I can tell the Senator that since I am speaking
for the administration, I speak for the administration on all as-
pects of this bill, including the discrimination portion. We will be
very vigilant to watch that if, and when this bill is passed.

The CHAIRMAN. And I might say to Senator Bradley that I have
a series of questions that I am going to submit to the Secretary and
ask for written responses to-the record on the question of discrimi-
nation, because it is a serious question, one that we must address
and will address, and hopefully to everyone's satisfaction.

Senator BRADLEY. Mr. Chairman, may I also submit questions?
The CHAIRMAN. Yes, and anyone else may who has them.
Thank you, Mr. Secretary.
Secretary REGAN. Thank you very much, gentlemen.
[The administrations answers to questions from the committee

follow:]
Question. What is the administration's current policy and practice regarding the

issuance and revocation of tax-exempt status for private schools not maintaining ra-
cially nondiscriminatory policies as to students?

Answer. The IRS is following the injunction in Wright v. Regan, No. 80-1124 (un-
published order, D.C. Cir., February 18, 1982), that it cannot grant or restore tax
exemptions to schools that discriminate. In accordance with Revenue Procedure 75-
50, it is requesting information about discrimination in the application for exemp-
tion filed by schools.

If a school outside Mississippi that applies for an initial exemption were to fail
the standard for racial discrimination in the revenue procedure, the IRS would hold
it in suspense until the Bob Jones decision provided guidance in this area. Similarly,
the IRS would hold a case in suspense where an existing exemption could be re-
voked on grounds of radical discrimination.

Question. Pending the Supreme Court decision in Bob Jones and Goldboro, is the
IRS granting tax exemption under Seciton 501(cX8) for new schools applying for tax
exemption which discriminate based on race? Similarly, is the IRS now auditing
schools which are already exempt to determine if they discriminate based on race?
Please give information about the level of enforcement effort in these areas.

Answer. The IRS is now both processing applications for exemption and auditing
private elementary and secondary schools. In accordance with the Wright injunc-
tion, the IRS is neither granting nor restoring tax exemption under section 501(cX3)
for schools which discriminate based on race. Any case outside Mississippi, either on
initial application for exemption or on audit, that might fail the standard for a ra.
cially nondiscriminatory policy under Revenue Procedure 75-50 would be held in
suspense until the Bob Jones case is decided. Mississippi schools failing the standard
would be processed in accordance with the injunction in Green v. Miller.

APPLICATIONS FOR TAX ZXEMPTION

In January 1982, the IRS suspended all applications for exemption by private
schools. That suspense was lifted in June 1982 in order to issue rulings to schools
that did not discriminate. Since June 1982, the IRS has issued 130 favorable rulings
on applications for exemption by schools in cases which had been suspended since
January and in which there was no issue of racial discrimination.
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AUDITS

The IRS audited 303 private elementary and secondary schools in fiscal year 1977
and 230 schools in fiscal year 1978. From July 1978 until May 1980, the IRS sus-
pended examinations of private elementary and secondary schools, initially because
of the publication of the 1978 and 1979 proposed revenue procedures concerning
racial discrimination and subsequently because of the effect of the Dornan and Ash-
brook appropriation riders. In May 1980, a limited private school examination pro-
gram was instituted primarily to audit schools, using standards permitted by the
riders, in those situations where there were indications of noncompliance or where
complaints were received. In January 1982, a suspense was reinstituted but was par-
tially lifted in July 1982 so that cases of schools that do not discriminate could be
closed. As of July 1982, the IRS had a total of 113 audits that had been suspended
previously.

As a result of the 1980 court order in the case of Green v. Miller, the IRS under-
took a survey of all tax-exempt private schools located in Mississippi. As a conse-
quence, a number of examinations were conducted resulting in five revocations, all
of which are now pending in declaratory judgment actions before the U.S. Tax
Court.

Question. For the period between the enactment of this bill and a decision by the
Supreme Court in Bob Jones, would tax credits be allowable for tuition payments to
private schools failing to qualify for exemption because of failure to maintain and
publicize a racially nondiscriminatory policy, as required, in Rev. Proc. 75-50?

Answer. After the bill is enacted, there would be two cases in which tuition tax
credits would be disallowed because of racial discrimination. One would be a case in
which the Attorney General is successful in seeking a declaratory judgment that the
school has followed a racially discriminatory policy and has, pursuant to such
policy, discriminated against the person filing the petition. This action does not
depend upon the Bob Jones case and could be brought between the date of enact-
ment and a decision by the Supreme Court. Obviously, tuition tax credits would not
be allowable where a judgment had been won by the Attorney General.

The ultimate allowance of tuition tax credits for discriminatory schools where
there is no declaratory judgment proceeding depends upon the Bob Jones decision. If
these schools are held to be tax-exempt under the Bob Jones decision and legislation
denying tax exemptions to such schools is not passed by Congress, tuition tax credits
would be allowable in those cases.

.There are three situations in which tax credits would be disallowed during the
interim before the Bob Jones decision:

1. The school applies for its initial exemption and fails to meet the standards of
Revenue Procedure 75-50 for racial discrimination. These cases would be held in
suspense until a decision were rendered in Bob Jones. If a case is held in suspense
for more than 270 days, the school could bring a declaratory judgment proceeding in
the Tax Court asking the Court to declare it tax-exempt (section 7428). If the Tax
Court rendered its opinion before the Bob Jones decision, the allowance or disallow-
ance of tuition tax credits would depend upon the Tax Court decision.

2. A school that has already been given its exemption fails to meet the revenue
procedures. The possible revocation of the exemption would be held in suspense
until the Bob Jones decision, but in the interim the school continues to be exempt
and credits may be claimed. If the Bob Jones decision would cause the school to lose
its exemption, presumably the credits could be disallowed retroactively for open
years.

3. Unincorporated church schools do not have to apply for exemption; they are
automatically tax-exempt as churches. These schools, like the schools in case 2, con-
tinue to be exempt and tuition tax credits could be claimed with respect to them.
Again, if the Bob Jones decision were to render these schools nonexempt, tuition tax
credits could be disallowed retroactively for open years.

Question. Assuming that the Supreme Court affirms the Bob Jones and Goldsboro
cases, and decides that federal tax-exemption cannot be granted to private schools
maintaining racially discriminatory policies, would the enactment of this bill have
any effect on the procedures and standards applicable in determining whether a
school qualifies for tax-exemption?

Answer. No. This bill has no effect on the law under section 501(cX3).
Question. Assuming that this bill is enacted, and that the Bob Jones and Golds-

boro cases are affirmed, would the IRS be required to deny tax-exempt status, and
thereby deny tuition tax credits, for a school that fails to maintain a racially nondis-
criminatory policy as to students?
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Answer. Yes. If the Bob Jones case is affirmed and holds that the IRS is required
to deny tax exemption to a school that racially discriminates, then the IRS will do
so. Under the bill, no tax credits are allowable if a school is not exempt under sec-
tion 501(cX3).

Question. S. 2673 vests exclusive enforcement res nsibility for certain of the bill's
nondiscrimination rules with the Attorney Genera.Will approval of this bill imply
any Congressional view on the issue of whether a private individual has standing to
challenge the tax-exempt status of an institution? This issue may be reviewed by
the Supreme Court in the Wright case. "

Answer. We do not believe that the bill has any implications about private rights
of action in challenging the tax-exempt status of an institution. The bill does not
affect the law under section 501(cX3). Further, the new proceeding by the Attorney
General is not a suit to deny tax exemption, but rather is a suit concerning only the
disallowance of tuition tax credits on a ground separate and apart from tax exemp-
tion.

The government's position in the Wright case is clear and a matter of public
record in its brief to the Supreme Court in this most important case. A private indi-
vidual should not be able to challenge the tax-exempt status of an institution, and
this bill contains no implications to the contrary.

Question. Under the bill, if the Attorney General prevails in a declaratory judg-
ment proceeding, credits are disallowed for three years beginning with the calendar
year the lawsuit is commenced. If litigation lasts longer than three years, and the
school's practices do not change, is it intended that credits would begin to be allow-
able merely because the three-year period has elapsed? (Question A.) Similarly, if
the school continues to maintain a discriminatory policy, will the Attorney General
be required to bring a new lawsuit every three years? (Question B.) If so, will the
subsequent lawsuit be authorized only upon the receipt of a petition by a victim of
discrimination? (Question C.)

Answer. A. Yes. The three-year penalty is imposed for a proven act of discrimina-
tion and a proven racially discriminatory policy. For the penalty to extend for an
indefinite period of years would discourage the school's use of the judicial process,
i.e., its right to appeal. If the school persists in discriminating, it would be relatively
easy for a complainant to file another complaint, considering that one has already
been filed. The litigation burden will always fall on the Attorney General, not the
complainant.

B. Yes. A new lawsuit must be filed in order to prove judicially that the school is
still prsuing a racially discriminatory policy.C. Y es.

8. The bill "authorizes" declaratory judgment proceedings when a petition is filed
by an alleged victim of racial discrimination. If the Attorney General determines
that the claim has merit, will he be required to bring a lawsuit, or is this enforce-
ment procedure wholly discretionary?

Answer. If the Attorney General finds the requisite "good cause," and he cannot
settle the claim, it is intended that he will bring a declaratory judgment proceeding
against the school.

The declaratory judgment proceeding and the bill itself are intended to force
schools to abandon racially discriminatory policies. If the Attorney General can
settle a suit by having a school revise its policy, we believe that that result is as
desirable and as effective as a final court judgment.

Question. Will the Attorney General's lawsuit be concerned only with the specific
act of discrimination alleged in the petition, or is the petition a triggering device,
authorizing the Attorney General and the court to review the school's racial policies
in general?

Answer. The Attorney General must seek a declaratory judgment that the school
has followed a racially discriminatory policy and that the school has, under that
policy, discriminated against the person filing the petition. The petition is a trigger-
ing device that authorize the Attorney General to review the schools racial policies
and, upon finding good cause to believe that the school adheres to a racially discrim-
inatory polic, to bring a declaratory judgment action under Section 7408.

Question. hen the Attorney General permits the school to comment on allega-
tions of racial discrimination during the period before filing suit, will the individual
petitioner also be permitted to participate?

Answer. The individual petitioner will have the first opportunity to provide infor-
mation to the Attorney General as to the substance of his complaint. During the
course of the investigation, the Attorney General could be expected to talk to both
the school and the petitioner numerous times, depending on the complexity of the
complaint.
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Question. Will the Attorney General be permitted to maintain the confidentiality
of the individual petitioner?

Answer. No. The Attorney General must promptly give a school written notifica-
tion of the petition and the allegations against the school. Since the Attorney Gen-
eral would seek a judgment that the school has discriminated against the person
filing the petition, the school must know the specific instance of discrimination that
is being alle ed in order for it to defend itself.

Question. If a school agrees to admit an individual, who petitioned claiming that
he was refused admission on acount of race, would the school's correction of the spe-
cific act alleged in the petition render the Attorney General's lawsuit moot, or could
the Attorney General and the court proceed to review the school's racial policies
generally?

Answer. If the Attorney General determines that the school has abandoned its ra-
cially discriminatory policy, the suit would be discontinued. However, if he deter-
mines that the school intends to maintain its racially discriminatory policy, and the
specific act of discrimination was reversed solely for the purpose of avoiding litiga-
tion, he would be expected to continute the litigation. Under such circumstances,
the elements of a Section 7408(a) claim-that the "educational institution has fol-
lowed a racially discriminatory policy and has, pursuant to such policy, discriminat-
ed against the person filing the petition"-would be met.

Question. If a school with a racially discriminatory policy under investigation by
the Attorney General dropped the policy, would the Attorney General seek any
sanction based on the period of time that the school had a racially discriminatory
policy in effect?

Answer. The purpose of the declaratory judgment proceeding is to encourage
schools to abandon discriminatory policies. In our view, a settlement by the school is
as effective in this regard as a declaratory judgment. Accordingly, if a school under
investigation by the Attorney General drops its racially discriminatory policy, it is
intended that the Attorney General would not seek any sanction based upon the
time during which the school discriminated.

Question. How will the IRS collect tuition tax benefits given in prior years to par-
ents with children in a school with a racially discriminatory policy? Would an
amount such as provided in section 7428 be provided?

Answer. If tuition tax credits are disallowed because a declaratory judgment
against a school has become final, deficiencies with interest would be assessed
against parents who claimed tax credits with respect to tuition paid to the school
during the three-year period of disallowance. The bill keeps the statute of limita-
tions open with respect to these tuition tax credits, and the Internal Revenue Serv-
ice may assess a deficiency with respect to them within three years after a judg-
ment declaring a school to be discriminatory becomes final.

The bill does not amend section 7428 to allow a protected amount of credit to be
claimed during the three-year period. Upon a final adjudication of discrimination,
tax credits for the three-year period would be disallowed in full.

Question. If a school is under investigation by the Attorney General, and makes a
slight modification in its racially discriminatory policy, how would it affect action
by the Attorney General?

Answer. If the Attorney General determines that the school under investigation
continues to adhere to the racially discriminatory policy, it is intended that the in-
vestigation, and subsequent litigation, will continue.

Question. The bill requires a school's annual certification regarding its nondis-
crimination policy to be made under penalty of perjury. What purpose does this re-
quirement serve, and how will it be enforced?

Answer. Initially, we believe the statements will influence the schools, for pecuni-
ary reasons, to abolish any discriminatory policies they may have previously main-
tamed.

The annual statement is then a threshold test for claiming a tuition tax credit.
Schools that cannot attest under the penalties of perjury that they have not dis-
criminated during the calendar year will not qualify for credits.

Returns claiming the credit will be checked at IRS Service Centers for a copy of
the statement. If the statement is not attached to the return, the return wil be
pulled and the credit will be disallowed.

The annual statement will also provide the Attorney General with additional
weapons for prosecuting a discriminatory school. If the school has been filing
annual statements, the Attorney General might have grounds for bringing a perjury
prosecution, even if there has not been a private petition that would allow him to
bring a declaratory judgment proceeding. In addition, if there is a final court adjudi-
cation of discrimination by the school, the Attorney General may monitor the
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annual statements filed thereafter to see whether they are perjurious if the school
has not changed its practices.

The Secretary of the Treasury can also alert the Justice Department to a state-
ment that it has reason to believe is perjurious.

Question. Will the school's annual statement regarding its nondiscriminatory
policy be simply a conclusory statement, or would the Secretary, or the AttorneK
General, be authorized to require that the sworn statements describe the school s
policies or practices in detail?

Answer. It is intended that the annual statements track the language of the stat-
ute without further details. The school would declare that it has not followed a ra-
cially discriminatory policy during the calendar year and would indicate whether a
declaratory judgment proceeding has been brought against it during that calendar
year or either of the two preceding calendar years.

Question. Will a school be required under this bill to publicize that it has a racial-
ly nondiscriminatory policy?

Answer. The bill does not directly require a school to publicize that it has a non-
discriminatory policy in order for credits to be allowed, although the school will
have to file an annual statement with the IRS and parents under the penalties of
perjury that it has not followed a discriminatory policy during the calendar year.

Current IRS procedures in granting section 501(cX3) exemptions to schools require
schools to publicize annually that they do not have a discriminatory policy. Since a
school must be exempt under section 501(cX3) for a credit to be allowed, those
school; that apply to the IRS for exemption must conform to IRS requirements.

Unincorporated church schools do not have to apply for exemption, so they do not
have to publicize their policies as do separately incorporated schools, which must
apply for exemption. However, they will still must file the annual statement under
this bill.

Question. Under the bill, would religious schools be permitted to limit attendance
to adherents of a particular religion? What sorts of religious limitations will be im-
permissible, if any?

Answer. Yes--so long as the religion does not require adherents to be of a particu-
lar race. In other words, a school may not use religion as a cover for discriminating
on the basis of race.

Question. If a church school teaches a religious doctrine of racial separation, but
does not practice segregation or exclusion on racial grounds, would it qualify for
creditable tuition payments?

Answer. Yes. If the church school does not follow a racially discriminatory policy
as defined in the bill-that is, if the church school does not refuse students on ac-
count of race, does not discriminate in its programs, etc. -then the Attorney Gener-
al has no cause of action against the church school, no matter what it preaches or
what its tenets are.

Question. If a secular school teaches a secular doctrine of racial separation, but
does not practice segregation or exclusion on racial grounds, would it qualify for
creditable tuition payments?

Answer. Yes. See answer to Question 20, which is the same whether the school is
a church or secular school.

Question. Will the Justice Department participate in the Bob Jones University and
Goddeboro Christian Schools cases before the Supreme Court? What position will
the Justice Department take?

Answer. The United States is a participant as a party to the Bob Jones and Golds-
buro cases and has filed a brief on the merits with the Supreme Court. Briefly
stated, the position of the United States in the Bob Jones and Goldsboro cases is (1)
that the IRS is not statutorily authorized to deny tax-exempt status to racially dis-
criminatory private schools under 26 U.S.C. 501(cX3), but (2) that such statutory au-
thority, if it existed, would not contravene the Religion Clauses of the First Amend-
ment to the United States Constitution.

The CHAIRMAN. Our next witness is Secretary Bell, followed by
Senator Hollings.

Secretary.Bell, we are pleased to have you before our committee.
I believe this may be your first appearance before the Senate Fi-
nance Committee, and we are particularly pleased that you are
here on this issue. We think we have a good committee, and we
look forward to hearing your testimony.
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STATEMENT OF HON. TERREL H. BELL, SECRETARY OF
EDUCATION

Secretary BELL. Thank you, Mr. Chairman.
The CHAIRMAN. I might say that your entire statement will be

made a part of the record. You can proceed in any way you wish.
Do you wish to summarize?

Secretary BELL. I think maybe the chairman is suggesting brev-
ity, and I will respond to that cue.

I appeared a year ago before the Subcommittee on Taxation and
Debt Management. Senators Moynihan and Packwood were here
then, and at that time I expressed our support for the concept of
tuition tax credits and indicated that the administration would be
back with a proposal.

To avoid redundancy to Secretary Regan's testimony I will give a
summary of some of the salient points, emphasizing the education
benefits to the tuition tax credit program. And I would like to re!
quest, if the chairman approves, that my entire statement appear
on the record.

The CHAIRMAN. It will be made a part of the record.
Secretary BELL. Our proposal is an integral part of the Presi-

dent's education program. We have been trying to deregulate our
schools, cut out regulations that we think overreach and stretch
beyond the point of the law.

We have our block-grant legislation that the Congress passed a
year ago, and we have two more block-grant proposals that are in
the formative stage now. And, as the members of the committee
know, we have our New Federalism proposal, and we have a pro-
posal to establish a foundation for education assistance. All of
these are efforts to try to limit departmental authority and govern-
mental reaching into the operations of schools and colleges that we
believe havb been a bit excessive.

We also have appointed a National Commission on Excellence in
Education, and we are trying to wage a campaign to get more vigor
and quality into our schools.

The President's proposal on tuition tax credits we think will add
another crucial incentive factor, and I sincerely believe it will
bring more vitality into American education by strengthening the
private side.

The Government provides, as the committee knows, students and
their families with financial assistance to make it possible for stu-
dents with limited financial means to enroll in our private colleges
and universities as well as our public colleges and universities. Fed-
eral aid for higher education students applies, I should emphasize,
to private as well as public institutions. And I feel that the private
and public colleges and universities have accepted this and that
they work well together. I don't believe that there is undue hostil-
ity and animosity in the two areas.

Similarly, we feel that our proposal offers quite a realistic and a
nonintrusive means of enabling students on the elementary and
secondary level that attend private schools, and the parents of
those students, to have that choice. The choice is now available in
higher education, and our effort is to try to extend it to parents
and students on the elementary and secondary school level.
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Our effort, then, is to bring about more variety in choice on the
elementary school level, and we want to do that without interfer-
ence and undue dependence of the private schools on Federal and
taxpayer resources.

One of the great strengths, I think, of the private schools has
been the fact that many of them have religious affiliations, and in
this affiliation it possible for them to have the independence and
the freedom from governmental direction and to operate in an at-
mosphere where they can practice religious freedom as well as
being free from the Government.

Now, many have incorrectly believed that tuition tax credits con-
stitutes governmental assistance to schools and that this would de-
tract from private schools' independence. I am happy to say that
this proposal cannot and will not do that. No Federal financial as-
sistance will pass from Federal officials to schools or even to stu-
dents; as was explained I am sure by Secretary Regan, this is done
through the tax system, and so there will not be that element of
Federal interference or the intrusion into the privacy of private
schools that ought to be there.

I would like to just emphasize as I am summarizing my prepared
testimony, Mr. Chairman,. that I think we have good reason to be
proud of what we offer by way of education in this country. In our
206 year history we have a system and opportunities for learning
that is unrivaled by any country. This, in large measure, is the
result of the quality and the diversity of educational opportunities
that we make available, and a freedom to choose, and for all of us
to draw from a broad and diverse system those elements that we
want from it.

I emphasize again that our higher-education system has pros-
pered under this diversity and under this competition that we have
with both outstanding public and private institutions on the
higher-education level. We think that that freedom to choose, that
diversity and that opportunity for healthy competition for both
public and private elementary and secondary schools, will be en-
hanced through this legislation.

We believe that the existence of the vitality of the private school
sector will even be more strengthened as we make it possible for
more choice to be provided. In doing that we can free up some re-
sources to improve programs in public school populations, and we
can provide a competitive forum for educational innovations.

The private school tuition barriers to enrollment has been dem-
onstrated, and I might just exerpt a few numbers from my pre-
pared testimony on tlat._-

In 1979, the median private elementary school tuition was $360 a
year-$315 for church-related schools and $1,222 for non-church-re-
lated schools. And for secondary school tuition the median was
$925, with $900 being the median for church-related high schools
and going up to $1,400 for non-church-related high schools.

Now, these sums are fairly substantial, and they are especially so
for low- and middle-income families. As an example, a family of
four children with two in elementary school and two in the second-
ary school levels in a church-related school offering would have to
come up with $2,430 to handle the tuition. And in the non-church-
related schools, with this higher level that I have been discussing,
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that would hit over $5,200. So the tuition tax credit would provide
a benefit to low- and middle-income families.

These families, incidentally-I don't know if Secretary Regan
emphasized t his-constitute the largest users of private schools;
even after you consider the financial restraints that I have just
mentioned, they constitute our largest group of users of private
schools.

I was surprised to learn, in digging into this issue, that 54 per-
cent of the students in private schools come from families with in-
comes below $25,000. That number surprised me greatly.

Members of minority groups are also participating significantly
in the private schools. A recent survey, for instance, of our Catholic
schools indicates that 18.6 percent of their enrollment-and they
are our largest group of private schools-are from minority fami-
lies. So this minority participation is a point to emphasize.

If we just consider blacks, for example, the Bureau of Census re-
ports that as of 1979 in the central cities of our metropolitan areas
about 16 percent of the private school enrollees were black chil-
dren, and about 8 percent of the private school enrollees were His-
panic students. I emphasize that to indicate that these schools are
open, they are diverse, and they are reaching and serving minority
and low-income and not just the wealthy as many often think of
this.

This increased diversity in education that can be fostered by this
tuition tax credit we think will stimulate a healthy competition be-
tween public and private schools, and we think that may tend to
promote higher standards in both systems.

I don't think we can minimize the role of competition, particular-
ly in our society. I think the quality goods and services that we
have at affordable prices are all related to the fact that we believe
in freedom to choose and in diversity of choice.

So, our proposal will bring that about more than it exists at the
present time. We think that this will generally tend to improve our
schools and bring about better service and more effective learning
for all students.

So we would emphasize that private schools offer a healthy alter-
native, and it's more than just course offering- in some ways. Pri-
vate schools are often smaller than public ones. The average stu-
dent enrollment, for example, in a public high school nationwide is
758 students, and that is compared to 215 students for private high
schools. This size, in and of itself, gives nore choice for different
types of offerings and more individualized instruction in one area
as compared to the other.

I think we need to emphasize as much as we can that it is diffi-
cult for any school system to meet all of the needs of its students
and to be consistent in responding to the values of parents. There
will always be parents that will choose educational values that will
differ from other parents and from other families, and this can't be
served by a public school system standing alone. The views of par-
ents, where they want other values brought into the instruction,
can be served with a strong private school sector.

So we want to do what we can to strengthen and vitalize that
aspect.
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One other point I would make, Mr. Chairman-and I am almost
through here; I know you are pressed for time-some opponents of
tuition tax credits have expressed a fear that this legislation will
weaken the public schools by attracting more and better private
school students. Now, we believe that the public schools, like the
public universities that I have talked about, will benefit from the
diversity and the wholesome competition that our legislation can
bring about, this diversity that brings options that we can offer and
will make our learning opportunities richer for our children.

Not contained in my testimony but additional information that I
would like to emphasize is that the State of Minnesota initiated a
tuition tax credit program in 1971. It started out quite modestly
with a credit of $100 and $140; then, in 1975, this was doubled. I
have analyzed the public versus the private school enrollment
during those years in the State of Minnesota, and we could find no
significant difference in the enrollments in one system than an-
other.

I realize that I may be generalizing from one instance, but at
least the experience over some years in the State of Minnesota
ought to be encouraging to us and ought to be encouraging to our
public school colleagues 'vho are worrying that we are going to
draw vast numbers of students away froth the public school sector.

I believe that constitutes a quick summary, Mr. Chairman. There
is one other point that I might just make that I Haven't made, and
that is the fact that these private schools do a lot of public good,
that they take a burden off from the taxpayers. Maybe I haven't
emphasized that quite enough.

If only one-tenth of the approximately 5 million private school
children were moved over onto the tax rolls, the taxpayers would
have to come up with another $1 billion in school support. That is
based upon our current pupil expenditures. So I think we ought not
lose sight of that. It isn't the prime purpose of this legislation, it is
to provide tax equity and the diversity of choice that we talk about;
but I think we should emphasize that also.

I appreciate this opportunity to appear before you and would be
happy to respond to questions.

(The prepared statement of Secretary Bell follows:]
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TESTIMONY OF HONORABLE T. H. BELL, SECRETARY OF THE DEPARThENT
OF EDUCATION BEFORE THE SENATE COMMITTEE ON FINANCE

July 16, 1982

HR. CHAIRMAN AND 14MBERS OF THE SUBCOMMITTEE:

Thank you foi the opportunity to appear before you this morning to

present the views of the Education Department on S. 2673, "The Educational

Opportunity and Equity Act of 1982."

A year ago I Appeared before your Subcommittee on taxation and debt

management to present the Reagan Administration's hearty endorsement of

the concept of tuition tax credits. Today, I am pleased to discuss the

President's fulfillment of his commitment to this concept in the form of

S. 2673, which the President sees as an important expansion of educational

opportunities for all Americans. The President is anxious to have this

measure enacted into law during this session of Congress.

The President's bill would permit individual taxpayers to receive a

credit against their income taxes of 50 percent of the cost of tuition

and fees for each child in eligible nonpublic elementary and secondary

schools up to a maximum credit per child. The maximum credit would be

phased in over a three-year period, rising from $100 in 1983 to $300 in

1984, and ultimately to $500 in 1985.

This legislation is intended to meet the needs of lower- and middle-

income working families. These families are ones who need assistance

in meeting their growing educational expenses. A full credit would be

available only to those families with adjusted gross incomes up to $50,000

and benefits would decline to zero at $75,000 income.
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The Administration's tuition tax credit bill contains strong anti-

discrimination provisions. Parents would be eligible for the credit

only if they send their children to a not-for-profit tax exempt institution

which provides a full-time elementary or secondary school program and

which does not discriminate on the basis of race, color, or national

origin. A school follows a discriminatory policy if it refuses, on

account of any of these characteristics, either to admit student applicants

or to allow students full participation in the school and its programs.

Our proposOl is an integral part of the President's education program.

We have our dert-gulation efforts and our new block grant legislation to

amend existing policies that are wrong in concept and approach. We have

our "New Federalism" and foundation proposals to limit Departmental

authority over the schools. We have our National Commission on Excellence

in Education to address the matter of vigor and quality in American schools.

And now the President has proposed enlarging educational options for parents

through tuition tax credits, a crucial incentive to vitality in American

education of which private schools are an integral part.

As you know, the Federal government provides students and their families

with financial assistance to enable students to enroll in either public

or private colleges and universities. Federal aid for higher education

supports students who choose to attend private institutions. Similarly, our

proposal offers a reaListic and nor-intrusive means to enable students to

enroll in private elementary and secondary schools.

The Administration's proposal reflects our thoughtful consideration

of the best means for bolstering variety and choice in elementary and

secondary education without creating the possibility -- or even the

appearance -- that any Federal Interference with the independence of
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private schools may occur so long as they do not discriminate on the basis

of race. One of the great strengths of the private schools of this

country, many of them affiliated with religious institutions, i their

independence of governmental direction and concomitant ability to provide

an atmosphere compatible with the beliefs and values of the families of

those who attend. Many have incorrectly believed that- tuition tax credits

constitute governmental assistance to such schools and would, thus, eventually

detract from their independence. I am happy to say that this proposal cannot

and will not do so. No Federal financial assistance will pass from Federal

officials to schools or even to students, no choices will be made at the

Federal level concerning the content or program of the schools, and all

decisions regarding education for which tax credits are granted under this

proposal will-be made by the families and schools directly involved.

Americans do have good reason to be proud of a public and private

educational system unrivaled in the history of civilization. The enormous

accomplishments of our people in their 206-year history as a nation are a

tribute, in large measure, to the quality and diversity of educational

opportunity available to them. Moreover, our higher education system

has prospered under the diversity and competition of both public and

private institutions. We believe that the freedom ;o choose, the diversity,

and the healthy competition of both public and private elementary and

secondary schools will be similarly enhanced through this legislation.

The existence and vitality of the private school sector acts to support

and strengthen the public schools by relieving the public schools of the

burden of educating some children, thereby freeing up resources to Improve

programs for the public school population, and by providing a competitive

forum for educational innovation.

98-76S 0-82-4
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Growing numbers of Americans want greater choice in education, but

many middle-income as well as low-income families cannot afford to choose.

The cost of education, both public and private, has risen dramatically

in recent years. This additional coat has always severely limited the

ability of lower-income families to choose the nonpublic educational-

alternative for their children. Rising costs are now putting private

schools beyond the reach of a growing number of middle-income Americans

as well.

This private school tuition barrier to enrollment can be readily

demonstrated with a few numbers. In 1979, tne median private elementary

school tuition was $360 per year--$315 for church-related schools and

$1,222 for non-church-related schools. Secondary school tuition was

higher with a median of $925 per year--$900 for church-related high

schools and $1,400 for non-church-related schools. These sums are

substantial, especially for families with many school-age children. For

example, a family with four children, two in elementary and two in high

school, would have paid $2,430 in church-related schools and $5,244 in

non-church-related schools.

A tuition tax credit would provide the greatest benefit to low-and

middle-income families. These families constitute the largest users of

the private schools even with financial constraints. In 1979, fully 54

percent of the students in private schools came from families with incomes

below $25,000: That was 54 percent -- a figure that has surprised me.

Members of minority groups would also benefit significantly. A recent

survey, for instance, showed that 18.6 percent of the students in Catholic

schools--the nation's largest private school sector--were minority group
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members. The minority group percentage is even higher in private schools

in many cities. Considering just blacks, the Bureau of Census reports

that in the central cities of metropoliton areas in 1979, 12 percent of

private school enrollees were black. The Census Bureau also reports

that Hispanic students constituted over 8 percent of the private school

enrollment in these central city areas that year.

Increased diversity in education will also be fostered by a tuition tax

credit. This diversity stimulates a healthy competition between public

and private schools that promotes higher standards in both systems.

The vital role competition has played in our society, in providing

quality goods and services at affordable prices, Is well known. This

economic principle applies in the provision of education as forcefully

as it does to any other product or service. If a school has little or no

-competition, it may lack the incentive to improve its educational quality.

This Improvement in quality through coopetition is of special importance

to low income and minority youth. Since these youth face considerable

barriers in their quest for upward financial mobility, the better education

that competition will produce will be an important step in helping them

to secure a job after they leave school.

Private schools do offer alternatives. Private schools are often

smaller than public schools. For Instance, the average student enrollment

in public high schools is 758 students compared to 215 students in private

high schools. Because of their size, public schools tend to offer a

broader range of courses. However, many parents prefer private schools'

smaller size and more individualized attention.

As Secretary of Education, I am aware of the quality education offered

in many public schools today. Yet it is difficult for any one school
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system to meet all the needs of its students or to be consistent with

the values of all parents. There will always be many parents whose

educational values differ from those of the public school system. The.

views of such parents should be respected and their freedom to choose

should be supported, especially when this choice might increase the

achievement of their children.

Some opponents of tuition tax credits have expressed fear that this

legislation will weaken public schools by attracting more and better

students to the private schools. We believe that the public schools--

like the public universities--will benefit from the diversity and wholesome

competition.- The more diversity and options we can offer, the richer

will be our learning opportunities for all children. The public school

will grow stronger and more competitive.

S. 2673 is also a significant part of the President's tax program:

it would promote greater equity in taxation. We all bear the burden of

the costs of public education through State and local taxation, directly

or Indirectly. But those parents whose children attend nonpublic schools

must also bear the additional burden of paying private school tuition.

Tax credits will go a long way toward reducing the unfairness inherent

in this double-burden faced by parents who send their children to private

schools.

We must also bear in mind that private schools do more than offer

alternative educational choices to students and their parents. Nonpublic

schools also carry a significant part of the burden of providing elementary

and secondary education in this country. If it becomes financially

impossible for many of the families now sending their children to nonpublic

schools to continue to do so, the resulting increase in public school
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attendance will place large and unwelcomed new tax .burdens on State and

local taxpayers. For instance, if only one-tenth of. the private school

population of nearly five million students shifted to public schools,

the costs to the public school system could increase by over one billion

dollars, based on current per pupil expenditures in public schools.

In closing, the President has proposed tuition tax credit legislation

in order to promote diversity in education and the freedom of individuals

to rake advantage of it, and to nurture the pluralism in American society

which this diversity fosters.

I will be happy to answer any questions.

The CHAIRMAN. Thank you, Mr. Secretary.
I just have one question. How much does the Federal Govern-

ment spend on public school students, per student, and how much
do you estimate they would spend under this bill? Is it fairly com-
parable?

Secretary BELL. Well, we spend directly a bit over about $350 a
student. I will get you a precise number and submit it for the
record.

[The information follows:]
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Question

"How much does the Federal government spend on public school
students, per student, and how much do you estimate they would
spend under this bill? Is it fairly comparable?

Answer

The Federal government provides both direct and indirect sup[ ort
for both public and private education. Accurate estimates of
these types of support are difficult to make. Based on sparse and
incomplete data, total (direct and indirect) Federal support for
FY 1980 is estimated to have been about $666 per public school
pupil and perhaps about one-fifth that per private school pupil.

Direct Federal support for public education in FY 1980 might be
measured as follows:

o From all agencies for elementary and
secondary purposes ......................... $356 per pupil

(This amount includes Head Start, overseas
dependents' schools and other activities not
part of "regular" public school budgets.)

o From Department of Education program
alone ...................................... $152 per pupil

An alternative measure of direct Federal benefits would be the
amount provided only for pupils who are assisted, rather than
spreading the dollar amount over all pupils enrolled in school.
On this basis, direct Federal support for public and private-
school children participating in Chapter I (formerly "Title I")
for disadvantaged children was $526 in 1981-82.

Indirect Federal support for public education providedd through
Federal tax deductions for State and local taxes) can roughly be
measured as follows for 1981:

o Amount from owner-occupied property tax
deduction .............................. ;...$ 92 per pupil

o Amount from other State/local tax
deductions ................................. $218 per pupil

Total estimated indirect Federal support...$310 per pupil
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Added together, both types of support for public schools amount
to:

o Direct total, all Federal agencies .......... $356 per pupil

o Indirect total .............................. $310 per pupil

Total Federal support for public education..$666 per pupil

There -are corresponding forms of support for private education,
but these are even more difficult to estimate (e.g., the share
from deductions for charitable contributions). Without counting
the tuition tax credit, Federal support for students enrolled in
private schools through Chapter I and other sources is estimated
to total perhaps one-fifth that of Federal support for students in
public schools on a per pupil basis.

For comparison, the U.S. Department of Treasury has made estimates
of the level of additional support that would be made to private
school pupils under the Administration's tax credit proposal. The
average credit per participating private school pupil, by calendar
year, is estimated to be the following:

1983 1984 1985 1986 1987

$ 89 $215 $321 $332 $326

Secretary BELL. We spend directly between $350-maybe, to be
safe, I should say between $350 and $370 per public school pupil
with our Federal aid programs.

Now, we should emphasize that private schoolchildren have a
right to participate in almost all Federal elementary and secondary
programs, such as chapter I. I was surprised to learn, for example,
that only about 3Y2 percent of the private school enrollment par-
ticipate in chapter I.

But in addition to that, Mr. Chairman, there are indirect Federal
benefits that come to public schoolchildren: The benefits that come
through the tax system, that you are well aware of when you pay
your property taxes. And let me note the other Federal benefits not
related to the Department of Education that affect elementary and
secondary education, such as the school lunch program. There are
also other types of support not factored into many people's esti-
mates, like impact aid.

-But, roughly, we would spend directly about that amount-be-
tween $350 to $370-per public schoolchild, from the Department
of Education as well as from other Federal agencies.

The CHAIRMAN. That would make it fairlyomparable to what
you propose in this legislation. .

Secretary BELL. Yes, it would, particularly if v~e factored in some
of the other direct Federal expenditures that don't come from the
Department of Education. Many feel that most of the direct ex-
penditures for education come out of the Department of Education,
but there is over $40 billion in the total Federal budget for educa-
tion. That's kindergarten through graduate school. And our budget
is around $14 billion. So we are a small part of the total that is
spent on education.

The CHAIRMAN. Senator Packwood?
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Senator PACKWOOD. No further questions.
The CHAIRMAN. Senator Roth?
Senator ROTH. I just have a general comment, Mr. Chairman. As

I listened to some of the earlier questioning of the Secretary of
Treasury I was a little concerned, because there seemed to be a
criticism of this administration and its commitment to tuition tax
credits. Frankly, I find it very refreshing that this administration
is serious about tuition tax credits. I admit it doesn't go as far as I
would like, but I think it is another example that the President,
when he made a campaign promise, intends to keep it.

I would just like to point out that in my judgment the tuition tax
credit would be on the books today if the past administration had
maintained its campaign promise. There are two people who I
think are responsible for stopping this legislation. One was the
former President, and I will have to give credit to my distinguished
Senator sitting alongside, Senator Hollings, who is a very worth-
while opponent. I think he and President Carter stopped it.

But I would hope that those of us who are supportive of this con-
cept would recognize here is an administration who is helping us
rather than fighting us.

One area of concern, Mr. Secretary, I think that the same argu-
ment that applied to elementary and secondary also applies to col-
lege.

Now, it is my understanding that the administration is phasing
in this approach and will later come out with similar steps for col-
lege. Is your Department involved now in trying to develop such an
approach?

Secretary BELL. We have been looking at the higher education
situation, also. It is the fiscal pressures right now that make that
difficult.

I might add also, Senator, that the higher the tuition, the more
aid you get in our student aid program at the present time. And
since private colleges and universities have higher tuition, students
that attend there get more Federal financial assistance. They can
qualify for a larger Pell grant; they can qualify for a larger guaran-
teed student loan. And so we are leaning a bit their way now; not
to say that we have closed the door on the higher education assist-
ance.

Senator ROTH. But isn't it true that many of those programs are
extraordinarily expensive both to the Federal Government as well
as to the colleges and universities to administer, so that if we could
substitute some kind of a college tuition tax credit it would be
much cheaper to administer and much more money would be avail-
able for those we are trying to help?

Secretary BELL. It really would. You could probably administer
the program without a big piece of the bureaucracy that I have re-
sponsibility over now because of the complexity of it.

I might just indicate that the fastest growing entitlement pro-
gram in the Federai Government is the guaranteed student loan
program. And those who qualify for the largest loans are students
who attend private institutions.

Senator ROTH. Well, I think it is important that this country
maintain a commitment that all qualified young people can go to
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college. And I would urge and hope that the administration would
move in this direction very rapidly.

Secretary BELL. I am in agreement with that, Senator.
Senator Rom. Thank you, Mr. Secretary.
The CHAIRMAN. Senator Moynihan?
Senator MOYNIHAN. Thank you, Mr. Chairman.
Mr. Secretary, that was good testimony for which we are much

in your debt.
I make the point, not to dispute but simply to reaffirm, you ob-

served that fully 54 percent of the students in nonpublic schools
have family incomes below $25,000. That seems to be prima facie
the case for refundability, particularly among minorities. I think
you would agreee with me that education policy begins with the
principle gf universal availability of schooling; and that you want
it to be available through private schools as well as public. Right?

Secretary BELL. I surely agree with that, Senator.
Senator MOYNiHAN. On the principle you, as an educator, and a

distinguished one, would--
Secretary BEL. I surely would agree with that. I would indicate,

Senator, that I was surprised at that 54-percent number. In fact, I
wondered about it. I thought it sounded too high. And we have
done a lot of digging on that.

Senator MOYNIHAN. Well, Senator Packwood and I have been
making that point for 5 years, and we finally have impressed at
least one Secretary of Education.

Sir, you just said something important about Minnesota, which
surely I did not know, in terms of the duration of that experiment,
if you will. It is not the first time that Minnesota has been in the
vanguards of cultural policy.

Senator Packwood and I have repeatedly stated that, with re-
spect to education, public schools come first, but that the nonpublic
schools are really older, as an educational system, than the public
ones and are, thus, as American, just as good, not bad-just as
good, just as bad-and they are a legitimate part of our system.

We have faced the surprising concern by our friends in public
education that any aid to the nonpublic schools would somehow
empty out the public schools, which we just don't believe.

We began this effort at a time when enrollments in private
schools were plummeting. They have now stabilized.

But would you repeat the Minnesota experience? I don't know
that we all heard you as clearly as we might have.

Secretary B.LL. In 1971-and, incidentally, Senator, the reason I
know quite a bit about this is a member of my staff, Dr. Robert
Brown, was a Minnesota State senator, and he was the sponsor of
that bill in the Minnesota Legislature-and in 1971 they enacted
this bill. The tuition tax credit for elementary schoolchildren was
$100, and for secondary children it was $140. And in 1975 that was
doubled.

Now, they had quite a struggle in Minnesota over this matter. It
went to the Supreme Court, and the way the language was written
it was struck down. So it has had quite a history, and since then
they have had to reinstitute it with different language and in an-
other form.
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I then took the Minnesota public and private school enrollment
numbers and tried to see if at that time, Senator, there was a
change in the enrollment. And, if anything, it shifted a bit in favor
of the public schools. So I don't think this is going to happen.

I am responding long-windedly here, but let me emphasize to the
Senator that I have spent all my public life either as a public
school superintendent or as an administrator in higher education.
If I can personalize it, I have four sons. They go to the public
schools. I prefer the public schools for myself. I think that the pri-
vate schools bring that richness and diversity that we need, and I
don't share the views of my colleagues who really think I am a
traitor on this cause, that this is going to hurt the public schools
one whit. It is a tax credit, and anything that will enhance learn-
ing I had ought to be for, and so should my colleagues. I apologize
for being so long-winded.

Senator MOYNIHAN. Mr. Secretary, I just wanted to interrupt you
to say there are people who love the public schools, are devoted to
them, as committed to them as any institution in our lives. It is
just that there are also ppie who care for their private schools,
and there is room for both.

I wondered if I could ask just one thing. We heard a very impor-
tant statement, Mr. Chairman, that a new 12-to-13-year experiment
in Minnesota has had exactly the effect on school balance that we
proposed it would have, which is none.

Senator PACKWOOD. Let me ask something. here.
That initial law was struck down as unconstitutional, as I recall.
Secretary BELL. Yes.
Senator PACKWOOD. They then changed it to apply to public and

private tuition, and that has been held as constitutional by the dis-
trict court. Is it before the eighth circuit and there has been no de-
cision yet?

Secretary BELL. Now, so that your record will be accurate on
this, I think that I ought to submit for the record a more extensive
report including what happened on the litigation.

Senator PACKWOOD. Mr. O'Neill is here,-who is versed in this,
from Minnesota, and has handled some of the cases. My hunch is
he knows what the status of that case is. When he gets here, he
can tell us. I think it is before the eighth circuit, and I cannot re-
member if they have made a -decision or not.

Senator MOYNIHAN. And can we get some enrollment statistics?
It would be very helpful, sir.

Secretary BELL. Sure.
Senator MOYNIHAN. Thank you, Mr. Secretary.
Secretary BELL. Thank you.
Senator PACKWOOD. Senator, who is next? I think Senator Brad-

ley was here first.
Senator BRADLEY. Thank you, Mr. Chairman.
Mr. Secretary, do you have any more-detailed data on income

levels? You said 54 percent are under $25,000. Is there any more-
detailed data?

Secretary BELL. We may have.
Senator BRADLEY. Would you submit that for the record?
Secretary BELL. I would be pleased to do that.
[The information follows:]'
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Question

"Mr. Secretary, do you have any more-detailed data on income levels?

You said 54 percent under $25,000. Is there any more-detailed data that

you have?"

Answer

The distribution of private school enrollment by income class for fall

1979 is:

Pupils in Private : Share of Private

Schools : School Enrollment

(000's)

Under $5,000 ........... 115 2.7%

$ 5,000 - $14,000............. 764 18.1%

$15,000 - $24,999 ............ 1,377 32.7%

$25,000 - $49,999......... 1,170 27.8%

$50,000 and over............. .414 9.8%

Not reporting ............... 373 8.9%

4,212* 100.0%

* Excluding 19,000 non-dependent children.

SOURCE: U.S. Bureau of the Census, Current Population Survey.
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Secretary BELL. I have with me here Charles O'Malley, who is
Executive Assistant to the Secretary for Nonpublic Schools, and
Chuck may have some more information here. If not, we can pro-
vide it for the record.

Senator BRADLEY. I thought I heard you say that you personally
were supportive of making private education accessible to all chil-
dren regardless of income, and you seemed to accept that principle
of universal availability.

Secretary BELL. I think, to the extent that we can make freedom
of choice available in the elementary and secondary level, we ought
to make it. We have spent a lot of money doing it on the higher
education level, and if someone wants to attend a Yale or a Har-
vard or a Stanford where the tuition is high, the assistance is
there. And we think that freedom of choice is a value that we
ought to struggle for.

Senator BRADLEY. In this bill there is assistance provided for
families of certain income levels that have certain taxable incomes.
If you accept that universality principle, what would you suggest
that we do to assist those families with incomes low, so low that
they can't take advantage of a tax credit? What kind of assistance
would you propose? Refundability is the most obvious example, and
it would be a consistent position with what you have stated today.

Secretary BELL. We weighed that, Senator Bradley, and decided
that we hadn't ought to go that way right now. I realize the point
that you are making. We feel that, with the budget pressures that
we have, we had ought to work hard to get the bill passed that we
have now and see what the effect of that will be.

I think, down through the years, there may be a number of other
matters we will want to consider.

Senator BRADLEY. But didn't you really have a choice here? You
clearly made the choice to give credits to income levels of $75,000,
but you also made the choice to not make available assistance to
families with lower incomes.

Now, to be consistent, shouldn't you open it up at the lower end
of the scale as well as the higher income level?

Secretary BELL. The amount of assistance after you pass the ad-
justed gross income of $50,000 is quite negligible.

Senator BRADLEY. Well, then, why did you make it above
$50,000?

Secretary BELL. Just the converse of that, for the family that
pays no income tax and therefore can take no credit, would require
an appropriation, obviously, and a direct remittance by Federal
check. We get into a lack of administrative simplicity, and we get
into some other matters there. And we wanted quite a simple bill,
at least at the outset.

Senator BRADLEY. But I take it your general position is that at
some pint along this road you would like to see refundabilityadded?

Secretary BELL. Well, I wouldn't want to cross that bridge right
now. I don't think we have taken a position on that yet.

Senator BRADLEY. Would you oppose it if the Finance Committee
in its wisdom thought that was an appropriate course?

Secretary BELL. We would at this time. We don't think we can
afford it; we think it will add other complications into the bill; we



57

think we need to be very astute about this legislation because of
the dollar demands and also because of the complexity in the legal
issues involved with it.

Senator BRADLEY. Thank you, Mr. Chairman.
Senator PACKWOOD. Chuck?
Senator GRASSLEY. My colleague Senator Bradley brought up the

point I wanted to explore about the $50,000, to $75,000, income
limits.

I am not arguing about refundability at this point, but I was in-
terested in the administration's position on the 50,000 phase-out
with a complete phaseout at 75,000. My personal view is that these
limits are higher than they ought to be. We ought to begin phasing
out the tuition tax credit at 30,000 with a total phaseout at 40,000,
given our serious deficit predictions.

But, more importantly, I think we ought to focus scarce Federal
benefits on individuals with the greatest need. In my opinion, this
would be families with incomes below $40,000.

Before you answer my question I do want to say that I am a co-
sponsor of the Packwood/Moynihan bill. I support the concept of a
tuition tax credit, and I intend to work for a tuition tax credit. I do
find the income limit part of the administration's bill is something
that I would like to have changed.

Secretary BELL. First of all, we would emphasize at the outset
that the credit is only $100. When it phases up to its maximum
amount it is only $500 or half of the total tuition, whichever is the
smaller amount.

We deliberated at great length, Senator Grassley, in a Cabinet
council meeting and in our discussions in the administration on
this factor, and our best judgment was, looking at income levels
and fairly large families that have a number of children attending
private schools, we felt that the $50,000 cutoff was not excessive.
You may feel differently about that, but we would like to persuade

kyou to accept and support that. We think it is a good level. We
think maybe an adjustment below that would cut into some entitle-
ment that we would like to see available there.

Senator GRASsLEY. Secretary Bell, I am the last member of the
committee here. I have to go vote. I am going to recess the meeting.
I don't think I am in a position to say that you ought to be dis-
missed unless there have been previous arrangements, so I would
just recess until Senator Packwood or Senator Dole come back.

Secretary BELL. Thank you.
[Whereupon, at 10:50 a.m., the hearing was recessed.]

AFTER RECESS

Senator PACKWOOD. Mr. Secretary, I know you were done with
your statement. Did Senator Grassley finish his questions?

Secretary BELL. Yes, and the Senator admonished that he didn't
know whether I was excused or not; so I thought I had better stay
close to the table.

Senator PACKWOOD. Well, let me make a statement, and you can
go after you hear it. This is for the benefit of the rest of the wit-
nesses also.
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I would like to finish these hearings today. Let me give you a
little chronology, so perhaps it can help you in abbreviating your
statements.

On September 26, 1977, Pat Moynihan and I first introduced the
tuition tax credit bill. From January 18 to 20, 1978, we had 3 days
of hearings. From August 10 to the 15, 5 days of debate on the
Senate floor, and Senator Hollings led the opposition very well. We
could not succeed on the Senate floor in adding primary and sec-
ondary. We could pass college.

We then went to conference. We had two conference reports. The
House would not accept it without primary and secondary, and the
Senate would not accept it with primary and secondary, and both
conference reports died.

Pat and I introduced the bill again in the 1979-80 session of the
Congress. It did not have President Carter's support, and there was
no point in pushing it.

We reintroduced it again this year, and we had hearings on June
3 and 4 a year ago. So I have sat through 5 days of hearings and 5
days of debate, and I recognize most of my old friends on the wit-
ness list here, and the opponents on this. And it would be most
helpful-and I see we have a vote again, and we are going to have
this-if you would put all of your statements in the record, and ab-
breviate them. Give me some time for questions; I have a few new

- ones-not many, but a few.
It would be my intention, if the administration is serious-and

Mr. Secretary, you don't have to comment on this-but it would be
my intention to try to put refundability back in this in committee.
I would hope that that would not cause the administration to not
support it.

Second, I want to be very, very sure about the antidiscrimination
provisions in the bill. Very clearly, the administration "shot itself
in the foot" with the Bob Jones University decision, and I have
never yet understood how that decision could have been made
without realizing the fuss that was coming. I am not talking about
the merits of shifting from the IRS to something else, just the fuss
that was going to come when it was done. And I will not support
any bill unless I am confident of the enforcement procedures as far
as discrimination is concerned. I think this committee will go along
with that.

The reason I have prefaced this is I know that everyone who is
adamantly opposed to this bill will be opposed to this bill if it has
refundability or if it doesn't have refundability, and they will be
opposed to it no matter how good the antidiscrimination provisions
are in it. The fundamental opposition to this bill is educational
policy, not refundability or lack of refundability.

As far as constitutionality is concerned, I did check that case ap-
parently still in the eighth circuit. I don't think there are any of us
in this room who can say for sure whether this bill is constitutional
or not. We can argue it until we are blue in the face, but there is
no way we are going to know until we pass it.

I did get a kick early on in this administration. Ed Meese was
talking with me, and he said, they wanted a hand in drafting the
bill that Pat and I put in last year so that they could draft it in
such a way to guarantee that it wouldn't be subject to a court chal-
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lenge. I shook my head and said, "Ed, this bill is going to court.
Don't worry about#; it's going to court no matter how you draft it,
if we get it passed.'

I think it is constitutional. But there is no point in arguing it.
And I would say this once more: For those who are opposed to this
bill, they would be opposed to it if it was constitutional. Their ob-
jetion is not constitutionality, their objection is educational policy.

hat may help you in the statements that you are going to make
later on. -

With that-I am embarrassed-I have got to vote again, but you
are excused.

Secretary BELL. As you leave, Senator, let me emphasize that we
are serious about this bill. It is a high priority with us, and we
would urge you to press for passage, and we appreciate your work.

Senator PACKWOOD. Well, I am delighted with that kind of enthu-
siasm, because you have no idea what a portion of my life this has
taken for the last 5 years. I am delighted to have somebody push-
ing it. I really feel aduate to go to the Supreme Court and argue
this myself, after all the time I have spent on it.

With that, we will take another about 10-minute recess, and I
will be right back. If anybody else comes, they can start the hear-

inecretary BELL. Thank you.

[Whereupon, at 11:05 a.m., the hearing was recessed.]

AFFER RECESS

Senator GRASSLEY. The meeting of the Senate Finance Commit-
tee hearings on tuition tax credits will resume, and our colleague
Senator Hollings from South Carolina is next on the list of wit-
nesses.

Senator Hollings, welcome to the committee. Serving with you on
the Senate Budget Committee, I know you will have a forceful ex-
planation of your position on this issue, and you will be well in-
ormed about the pending issue.

STATEMENT OF HON. ERNEST F. HOLLINGS, U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA

Senator HOLLNGS. I thank the distinguished chairman and Sena-
tor Moynihan.

If I might try to shorten it some, I would ask unanimous consent
that my entire statement be included in the record.

Senator GRASsLEY. Without objection, so ordered.
Senator HOLINGS. I will try to summarize.
Quickly, and to the point, various comments, one to the effect

that back in 1978 there was a filibuster. Our distinguished col-
league from Oregon -was part of that. The fact of the matter was
that the tuition tax credit bill, the Moynihan/Packwood bill, came
to the floor on an agreed-time basis. There was no filibuster. There
were 51 cosponsors for that particular bill, and it did take 3 days of
debate.

Therein is the dilemma. As the distinguished chairman is allud-
in to the fact that he and I are both on the Budget Committee;
this is the Finance Committee. The exception of involvement in
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education is the distinguished Senator from New York who under-
stands and knows well the field of education. But in a general
sense a great attribute of the national Congress in this committee
system is the expertise within the staffs and the Senators thereon
who are interested in a particular subject.

It is a rather ironic situation that we bring one of the greatest
initiatives in education before a finance committee.

I found back at that particular time, 4 years ago, they needed,
with 51 cosponsors, an educational session. And I am not being fa.
cetious. We had to really get onto the floor and with the colleagues
and in the halls to explain the magnificence of public education
and its tremendous success. There had been a downgrading gener-
ally. I would see a neoliberal crowd that "Well, we need diversity,
and thereby let's give some money to private schools on the basis of
fairness. After all, they are relieving public education of a financial
burden, so they deserve an award there." Well, we had to bring
that down to the hard facts. In many a municipality with a swim-.
ming pool and a municipal golf course, like in my home town, does
that mean that we should send immediately a check to the country
club in Charleston because they have relieved the taxpayers of the
burden of those playing golf there? Or to everyone with a private
swimming pool a pool tuition grant, or whatever, because they
have relieved the public pool of crowding and the financial burden
thereof?. Obviously it is tommyrot.

Senator GRASSLEY. Education is one required governmental serv-
ice, though. Very few others are.

Senator HOLLINGS. Right. And 75 percent of the families, Senator
Grassley, 75 percent of the families in America do not have chil-
dren in the public schools or private schools.

Now, if you want to use a user-fee proposition or approach to it,
fine; just destroy all of public education. But the fact of the matter
is there is many a bachelor and everybody else who has been taxed
and it has worked extremely well. And we had to correct that his-
tory where John Adams had stated that the whole people must
bear the burden of educating the whole people and be willing to
pay the expense of it. And we had to bring out, in correcting, the
idea that they were all church schools, and that kind of thing, and
that was the policy on the contrary in 1789 in the Northwest Ordi-
nance and the Land Ordinance in those years. What you had was
an allocation of lands in the West, out in Iowa, of 6 by 6 miles of 36
blocks square, where the middle block, 16, was reserved for public
education.

So, in the formative days 200 years ago public education was the
policy, and it has worked extremely well. Ask the people in Califor-
nia. When they got proposition 13 and it passed. When asked what
they should eliminate, they went down a long list of "clear out city
hall, cloSe down the parks," even "limit the fire department and
law enforcement agencies," but last of all, "do not take away from
our public schools.'

I jump immediately to my own state. I just have run into Mr.
Hughes here, who is on the Department of Education here in
Washington, from our Greenville public school system. One of the
great reasons that we have had success in attracting industry, Sen-
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ator from New York, down into this particular area is a strong
public education system.

For those neoliberals who think that now we've got to go to the
age of robotics and the implementation age and by Federal ap-
proach reeducate all of America to go from the field into the com-
puter, we do that and-do it successfully already because we have a
strong public education program.

I can take, and have done it, and am doing it, minority employ-
ees from rural farm areas who have been trained, are educable on
account of public education's success, and are trained and are pro-
ducing robots for Mintz of Ohio and Cincinatti Milicron. I've got
two, and I've got a third one coming. And I have got Japanese in-
dustry in Akio Morika, and the rest of them bring Sony to Colum-
bia, S.C., because our workers are productive, and they are educa-
ble. They are trainable and immediately adapt into the most so-
phistication of production as the result of the success of public edu-
cation.

So, therein is my emphasis. We have in public education a tre-
mendous success story. We have in public education the proposition
of fulfilling a responsibility, and there is a diversity in the 107,000
schools, over 16,000 school boards, to look in comparison to private
education where 90 percent of it ischurch related.

I had a friend go over to the Catholic school in Alexandria. They
have to take an hour of catechism a day in that Alexandria school.
I respect that, and I don't want to make personal references-mar-
ried, Catholic, and otherwise. I respect religion, but I also respect
the function and responsibility of the public body and us as public
servants, and the primary responsibility we have is to its public
education, and to its private education, is to leave it alone. And
that's why the South Carolina Christian schools oppose this bill.
They do not want that involvement. And the church schools are
now coming around to that particular point.

Now, if you had any idea that this would work-and let's look
affirmatively-let's assume, bam-bam, we had it in the law. What
you have really done is set a precedent, in essence, for general sup-
port for education for the first time at the Federal level. I was
rather amused a minute ago that the Secretary of the Department
of Education used a $340 figure totally out of the air, out of the
whole cloth. What we have, in reality, if the question and-the
thrust was, "Look, we are giving now to public education from the
Federal level," does this particular bill sort of equalize the gift as
concerns the private school student? Absolutely not. On the con-
trary, we, right now, have categorical grants. There is no general
assistance from the Federal level. They have title I for disadvan-
taged, for specified purposes-for remedial reading, for bilingual-
education, and everything else.

Senator Moynihan knows, and it is in his statement which I
have, that averages $128 for the public school student and slightly
less than $70 for the private school student-right now, right this
minute. But it is all categorical.

What ou are doing, what you are doing in this committee that
every is so wonderful for, and you get a burning in your belly
for this nonsense that they are talking about, is really for the first
time assuming the responsibility at the Federal level for general fi-

98-763 0-82--5
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nancial assistance to education. And where are they giving it? To
private schools and not to public schools.

So you are putting the public schools at a disadvantap-,t. We
won't stand for it, on the basis of fairness. As public servants we
will come around and we will equalize it, or at the States level they
will all pass tuition bills with an exemption up to a certain level so
that they can qualify, and everything else of that kind.

Incidentally, referring to the Minnesota case, which is similar to
the Rhode Island case already overruled in the Rhode Island case
at the appellate level and it's on appeal, we can go right to that
particular case and understand that the States themselves could
approach this.

Now, since 8 cents out of the dollar, Senator Bradley, goes into
public education from the Federal level under these categorical
grant programs, 92 cents comes from the State and local level. Why
not go ahead where the 92 cents is-and the responsibility of edu-
cation is at the state level-why not go ahead and approach it from
that particular point? And they have.

There have been 13 referendums, notably right here in the Dis-
trict of Columbia, where the people themselves have turned down
this nonsense, as well as the Supreme Court. I could go at length
with the Nyquist case, and the unconstitutionality of it.

I think what you should understand is that here you have the
most outrageous of measures. And I use that word advisedly. Here
we are, the "gang of 17" down in the White House the other day,
and we are trying as men of good will-House member, Senate
member, Republican member, Democratic member-and we have
just taken $2 billion from title I of the disadvantaged, knocked 2
million kids off of that program in the cuts that we have effected.
And, having taken some $2 million with the $2 billion cut, please,
my gracious, the President of the United States is up in Chicago
that afternoon taking that same $2 million from the disadvantaged
in the public and giving it to the advantaged in the private.

I don't see how he or the Secretary of Education can come with
face, here, with the responsibility of public education, recommend-
ing the dissolution of his responsibility, the Department of Educa-
tion on the one hand, and talk about giving financial aid to private
education on the other hand. That is outrageous; it is blasphemous;
and there is no question in my mind, when you look at the various
measures, about their dedication to it. They veto bills that come for
housing, whereas Assistant Secretary Altner from the Commerce
Department is saying in the morning Post, "We ought to break the
logam somehow and ease the money supply, Mr. Volcker."

What we were trying to do is to break the logjam on unemploy-
ment and impact upon and create some 700,000 to 800,000 jobs.
And it was characterized in the veto measure as "a windfall, a bail-
out." Here we are vetoing, trying to do something for the unem-
ployment is a bailout, and going to the wealthy with straight face
and come with a bailout. And we are being questioned, "Are you
enthused enough about it?"

The fact of the matter is that we are trying. We have not gotten
it to the floor, but his distinguished group has submitted to us
some $20 billion in tax increases.
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Now, before you can even get it to the floor with tax decreases,
where can you get any credibility amongst the colleagues for the
seriousness of the purpose of having now to increase taxes, when
you back in the committee room are decreasing them? And not for
your responsibility, namely public education, but for a spurious
measure that has come out of the flanks, got into the Democratic
Party. President Carter did support it. We had to fight those votes.
He was not too effective over on the congressional side, as we all
know, but in 1978 he had been elected on a 1976 platform. We got
it out in 1980, in July, in New York. And now the Republican
Party has picked it up.

More than anything else, it is involvement. Here is an adminis-
tration that says, "We are trying to unfetter, get the Government
out of involvement with private endeavor."

I had one daughter attend the Cathedral School there in the Dis-
trict of Columbia. I had another daughter graduate from the public
high school, Woodrow Wilson High. So I respect and know the "de-
mands of both and the contribution of both. But here the idea is to
take and not "involve" the National Government in Cathedral
School or in any other private school of America.

And yet, your all's close questioning goes right to the heart of
the discrimination and everything else, and that's the basis of their
operation. Ninety percent being church-related discriminate as to a
particular religion. That's their right. I am not questioning it. But I
certainly question any idea of Federal financial support of it.

Let me stop right there and answer any questions that you have.
[The prepared statement of Senator Hollings follows:]
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Testimony of Senator Ernest F. Hollings
Tuition Tax Credit Proposal
Senate Finance Committee

July 16, 1982

Mr. Chairman, members of the Committee, thank.you for the oppor-

tunity to appear here this morning to testify concerning S. 2673,

President Reagan's tax credit for tuition proposal. I know that there

are a good number of witnesses here today so I will be brief in my

remarks. It is my understanding that there will be several member

organizations of the Coalition for Public Education testifying before

the committee. At this time, Mr. Chairman, let me associate myself

with their remarks on this legislation. I know them to be diligent,

serious and knowledgeable experts on this subject. Their remarks

bear close attention, and, in my opinion, careful heeding.

I suppose my position in opposition to tuition tax credits is

well known. I opposed the idea when it was debated on the Senate floor

in 1978 and since have not hesitated to speak out against the scheme.

During that debate I made a comment that summarized my opposition. I

think it is just as relevent now: Careful study convinces me that

tuition tax credits would turn our nation's education policy on its

head,.benefit the few at the expense of many, proliferate substandard

segregation academies, add a sea of red ink to the federal deficit,

violate the clear meaning of the First Amendment to the Constitution,

and destroy the diversity ind genius of our system of public education.

Before I comment on my specific objections to tuition tax credits,

let me comment in the incredible timing the White House displays in

sending this measure up for consideration. I, for one, have taken to heart

earlier remarks by members of the tax writing committees that there was

no hope for consideration and passage of tax credits this Session. But,

here we are, apparently giving serious attention to this ill-advised

notion. Yesterday's WashinRton Post carried a report of an interview

with White House Chief of Staff James A. Baker, III. He commented on

the White House's legislative priorities for the remainder of this

Congress. Prominent on that list was the tuition tax credit bill. In

the opinion of this Senator that's sheer folly and a fine example of

political pandering.

To me it is simply unconscionable how the Administration can have

the temerity, in light of the very real and significant economic

difficulty confronting the nation, to bring this multi-billion dollar

uncontrollable entitlement program to Congress. As we struggle with
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the highest deficit budget in our nation's history, push the spiraling

national debt to still higher levels, debate the necessity of an

amendment to the U. S. Constitution mandating a balanced budget, and

are set to discuss a far ranging tax increase, yes, tax increase, just

next week, I dispair at the White House's logic. The Administration's

action sends all the wrong messages to financial markets and a nation

desperately in need of a showing of the government's fiscal stability

and responsibility. The Committee's complicity in even holding these

hearings on this most ill-advised idea does absolutely nothing to

indicate to the American people that we desire to get on top of the

fiscal mess consuming the financial well-being of each of us. Just

think about it. Next Monday afternoon this Committee is scheduled to

lead the charge to raise taxes, raise revenue, in order to reduce the

huge deficit. Yet, here we are today, holding hearings on how to

start a vast new federal spending program that, incidentally, will

benefit some of this nation's wealthiest individuals. The contradictions

inherent in bringing this matter to the Senate at this time are obvious,

I am certain, to many, many citizens around the nation. In light of

this it is no doubt why we are increasingly becoming a nation of cynics.

Not too long ago, the Senate joined the House and overwhelmingly

passed a program designed to stimulate home building and have a positive

impact on our economy. In vetoing that legislation the President stated

that the program was a "bailout" for the home builders and too costly.

I ask you, however, what message does the President send a beleaguered

economy when he sends Congress a multi-billion dollar "bailout" for

the nation's private schools? Can't you see how that undermines the

credibility so necessary to make economic recovery possible?

And if the Administration's poor timing and illogical fiscal

message was not enough, this Administration proposes tuition tax

credits on the heels of shepherding thr'-ugh Congress the most drastic

spending reductions in programs for education and nutrition that we

have ever seen. Take just one program for example: Title I for

educationally disadvantaged students. Since I follow Secretary of

Education Bell before this Committee, let me point out that his

Department has been before Congress to point out the favorable impact

this program has had. The National Assessment of Education Progress

gives the program high marks. It is universally respected for the
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work it has done to upgrade the basic education skills of literally

thousands-of children from weak educational backgrounds. The rising

scores on the standardized tests are a tribute to the achievement in

learning that this program has underwritten. With this kind of

universal praise one would think it would be well supported. Sad to

report, under the budget plans proposed by the Reagan Administration

this valuable program was targeted for over a forty percent spending

reduction in two years. Fortunately Congress interceded and has kept

some of that from happening. But, Title I is not an isolated case.

Aid to the Handicapped, Vocational Education, Head Start, School Lunch,

tIC, Guaranteed Student Loans, Pell Grants and others are part of the

list that have felt the reductions. With the programs to assist the

needy cut, now comes the White House with a multi-billion dollar

uncontrollable entitlement program designed to aid some of this nation's

wealthiest individuals. Money is being taken from the poorest among

us and being given to some of the wealthiest and most priviliged.

Frankly, Mr. Chairman, given the economic picture facing the

country I am surprised to be here today testifying. I think sending

this bill up shows the Administration's conscious disregard for the

fiscal problems confronting us. The recession persists, interest

rates are unbearably high and stifling and over ten million are out

of work yet here comes the Admistration with a new multi-billion dollar

spending program. Pity those who can find solace in that kind of policy.

Regardless of the lack of common sense involved in the White

House's timing, the case against tuition tax credits is a strong one

at any time. As I mentioned the panelists that follow me will more

than adequately make this impressive case. Let me briefly state my

reasons'for opposing tuition tax credits, however.

Proponents of tuition tax credits make one basic mistake in

arguing for their proposal. They start with a basic premise that the

federal government has an equal duty to both the public and private

schools. Let us be clear from the outset that the duty is not equal.

The government's duty to the public is to provide public schools.

The duty of the government toward private schools is to leave them

alone. That's fundamental.

At present the federal government provides assistance through categorical

programs designed to assist the economically and educationally disadvan-
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taged in both the public and private schools. With the full implementation

of tuition tax credits, the private schools will receive over four

times what the public schools receive. And with the disparity between

individual school districts and the massive spendifig cuts I have mentioned,

this disparity is likely to grow worse in many of the districts. And,

if the growing disparity is not enough, tuition tax credits represent

general assistance. Never before has the federal government provided

general assistance to our elementary and secondary schools. And, I

fear, with the availability of this kind of aid, I foresee the

possibility of state governments looking upon tuitions for public

schools with greater favor--especially with the spending cutbacks.

The public school is bound by both law and conscience to reach

out to every child as a matter of his or her birthright. This is what

public education is all about. They educate-over 90 percent of all

our youngsters, expand equal educational opportunity and provide

- every child with the chance for a better future. Contrast this to the

fact that many private schools have been created for the specific

purpose of closing the doors of economic and social opportunity.

Clearly with the weak enforcement provisions in this legislation

there would be great opportunity for these "segregation academies"

to receive funding.

While the cost of the President's tuition tax credit program

starts at a modest level we all know where it's headed. It will be

for elementary and secondary school children, but the President

himself has commented that he expects to have it quickly expanded to the

college level, and with no controls for the income of the recipient

you can easily see how the cost for the program will grow and grow.

Every cost estimate for the tuition tax credit program indicates

a multi-billion dollar figure annually when the program is operational.

Not only is the tuition tax credit proposal unwise, it's patently

unconstitutional. It violates the establishment clause of the First

Amendment. That's precisely what the U. S. Supreme Court held in

the Nyquist opinion in 1973, an opinion that has been upheld by the

Court since. And, another case is likely to be decided in the next

term of the Court that would further define the constitutionality

of tuition tax credits.
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I am confident that the case against tuition tax credits will

be well presented here today. In my opinion there is ample reason

for the Finance Committee to reject this idea because it reverses

sound education policy, busts the federal budget and is patently

unconstitutional. Given the persistence of the White House in

pushing this idea, and the strong efforts of its proponents in

Congress I expect we will have the opportunity to debate this

matter in some detail if it should come to the floor later in the

year.

One final thing, Mr. Chairman. Proponents of this legislation

are always quick to point out that parents of students attending

private schools pay twice for their child's education, once in

tuition costs and once in taxes for the public schools. I would

like to answer that. Everyone has a duty to support the public

schools. Single taxpayers, older taxpayers with non-school age

children, widowers, etc., all pay taxes to support our public

schools. If we are going to give tax credits to those who have

their children in private schools and who do not 'use" the public

schools, then perhaps we should consider giving tax credits to

those taxpayers who have no children in schools and relieve the

public schools of any burden. By the end of this decade it is

estimated that only 19 percent of all families will have children

in school. If we relied on a "user fee" concept to fund our

public schools we would seriously limit our human capacity as a nation

and our place of leadership in the world community.

And, since public education is primarily a state and local

matter, why don't proponents of tax credits go to the state capitals

for tax credits? Taxes levied to support the schools are primarily

state and local taxes--only about 8 cents of every education dollar

comes from Washington--so why don't proponents seek their reimbursement

from state and local governments? The answer is easy enough. It has

been rejected in every State refeiendum--13 since 1966, most recently

the District of Columbia. And, tuition tax credits have been turned

down numerous times in state legislatures. Clearly it is an idea that

has little support among the voters or outside Washington.
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Senator PACKWOOD. Fritz, I don't have any questions. I don't find
your argument valid as to the swimming pool, which is the one you
use all the time. The State doesn't compel us to learn to swim; it
does compel us to go to school. And I find that a significant differ-
ence.

I am not suggesting the States get out of compulsory school, but I
just don't think the analogy is the same as somebody who voluntar-
ily put in a swimming pool and says, "Well, private school tuition

e same as a swimming pool."
Senator HOLLINGS. Well, let's say this then go to another exam-

ple. They do require law enforcement.
Now, I would like to take the distinguished colleague down to my

backyard, and I can take you from Hilton Head on through all the
particular developments. They have security there in those particu-
lar counties, and you have a law enforcement requirement, let's
say. And the security personnel. Should I send a check to Wild
Dunes because they are relieving the County of Charleston of the
responsibility of law enforcement there? It is required, Senator.

Senator PACKWOOD. I don't make the argument nor defend tu-
ition tax credits on the basis of the relief of the public school
system. I make it on the basis that the diversity is good for this
country and we are better served rather than more poorly served
by diversity of public and private school systems.

Senator HOLLINGS. That is a difference of opinion; but there is a
responsibility. The original point has been made, and I happen to
think that the diversity is with the 107,000 public schools, which is
some 16,000 public school boards in this country. That is real diver-
sity, where you don't have the similarity.

You see, the private school does not have to accept the discipline
case, does not have to accept the unprepared, does not have to
accept the bilingual, does not have to accept the handicapped. And
all of the diversity in the cross-section of American society, as
Horace Mann pointed out some years ago at the turn of the cen-
tury, is found within the public education system.

Justice Douglas said, "Yes, the public schoolteacher was the ar-
chitect of the New America that has devolved," the public school
itself being the body of devolvement.

Senator PACKWOOD. I have no further questions.
Pat?
Senator MOYNIHAN. Well, just to welcome an old adversary and

to acknowledge-do I gather that this legislation is now, as he puts
it, being advocated by "the neoliberal crowd?"

Senator HoLLINGS. Well, I don't know who is the advocate. Yes,
it is, in large measure. Some of them are. Yes.

Senator MOYNIHAN. Are you accusing Mr. Reagan of being part
of the neoliberal crowd? [Laughter.]

Senator HOLLINGS. I was referring not to the sponsorship. I was
referring to the neoliberal crowd as to the approach- of education. I
see I have to talk a little and try to educate you, sir.

I know about technical training of the skills. The neoliberal
crowd has yet to locate an industry-very small, very little. I will
compare my record with them any time, anywhere.

I know firsthand that what we need is not enterprise zones; we
need enterprise. I know what we need are the skills, and the
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reason I can retrain rural workers into robotics and into making of
the most sophisticated computerization very quickly is on account
of the success of the public school system that is not appreciated,
yes, by the neoliberal crowd.

Senator MOYNIHAN. Well, I just want to know who. Is Bob Pack-
wood one of them?

Senator HOLLINGS. Well, I will go back to the training. I was
trying to focus a little on public education. It is very difficult.

Senator MOYNIHAN. Is he one [indicating]? Is that one [indicat-
ing]? [Laughter.]

Senator MOYNIHAN. He's got a tie on.
Senator HOLLINGS. I will have to go back to the Washingtonian

for a reference on that point and find out who they did--
[Laughter.]
Senator MOYNIHAN. All right. Could I just make one point, where

you know we do have a point of difference, just to record it, Sena-
tor?

You said Horace Mann at the turn of the century, and his gener-
al proposition. As you know, Horace Mann's mature years as an
educator began, I guess, in Massachusetts about 1830. The point
about constitutionality, and the point that we would like to repeat,
and I don't think it would be disputed, is that the American educa-
tion system began both at the higher education level and elemen-
tary and secondary as an entirely private, almost entirely denomi-
national school system. There were no other schools.

There was no elementary, secondary, public education in the
South until after the War Between the States. In New York they
begin about 1805, and aid routinely went to denominational schools
at the outset and for almost two generations exclusively because
there were none other.

The Public School Society of New York State was formed in the
1840's out of the denominational Protestant schools over the ques-
tion of Bible, that great issue of the Douay Bible and the King
James Bible which people can hardly remember but it was "the
fighting faith" one.

Then you get a-gradual emergence of the public schools after the
denomination schools. I only want to make the point that these are
not new institutions; they are in fact the older ones. And the ques-
tion in public policy is, Is there a public interest in seeing that they
continue in about the proportion they have been for the last
almost, not quite, two centuries?

Senator HOLLNGS. Well, the older ones, like Phillips Exeter, with
that cutoff-I don't know what the median income is now that you
all have decided, whether it is 50 or-

Senator MOYNIHAN. Phillips Exeter, sir, was always a boarding
school.

Senator HOLLINGS. Right. There are excellent ones that you refer
to.

Senator MoYNIHAN. The schools I am talking about, in the
Catholic denomination, are called parochial, meaning "parish,"
meaning "neighborhood."

The first schools of the United States in the Northeast, where
they began, were neighborhood schools: the neighborhood Baptist,
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the neighborhood Lutheran, the neighborhood-et cetera. They
were not boarding schools; they were just neighborhood schools.

Senator HOLLINGS. Well, the answer is clear: I do not believe we
have a responsibility to support the parochial schools of America.
On the contrary, I believe we have a duty not to support the paro-
chial schools.

Senator MOYNIHAN. That's right. We don't shire that view, but I
just wanted to make the point that these are not new schools; they
are old schools. That's all.

Senator HOLLINGS. Well, the old school, like the Boston Latin
School, was a public school. The genesis really was coming from
England where the Episcopal Church ran the schools. And that was
how this started, and I will agree-to that original history.

But we really started in with public education as a fundamental
charge in this Republic, and it has continued and it has succeeded,
is my particular point.

Senator MOYNIHAN. Sure, it succeeded. It is one of the best
school systems in the world. Others might say theirs are just as
good.

Senator GRASSLEY. Senator Bradley?
Senator-BRADLEY. Thank you, Mr. Chairman.
Senator Hollings, I woqId just like to try to get to the core of

your objection to the legislation. If it wasn't tax credits would you
still be opposed?

Senator HOLLINGS. Oh, yes, sir. I think that you have the involve-
ment in what we call "unnecessary entanglement."

Senator BRADLEY. So your fundamental objection is the question
of church and state?

Senator HOLLINGS. Not necessarily, all of them are fundamental.
But let's go right to the point of what you and I, the Budget and
Finance Committees, are really concerned with, the cost of Govern-
ment.

How do you start? Hell, when we have been cutting, cutting, cut-
ting-we started, you know, with the first reconciliation bill by
President Carter. With a lameduck Congress and a lameduck Presi-
dent we passed an $8 billion cut in December 1980. And that's how
extreme the need has been. We have recognized that on both sides
of the aisle, Republican and Democratic.

Here, in the middle of trying to cut back on title I for the disad-
vantaged, eliminating 2 million of the kids from the particular as-.
sistance, how can I come with any kind of face and give money to
private or parochial education?

Senator BRADLEY. I understand our current budget circumstance,
but in 1978 we didn't have the current budget circumstance, and
what was said today-I wasn't here-there were 3 days of debate
on the floor, and the issues were joined by the same parties.

My question to you is, Can you conceive of any form of legisla-
tion, in any period of prosperity, that would aid the parochial
schools of this country that you would support?

Senator HOLLINGS. Not at the elementary and secondary level,
because you have the excessive involvement and entanglement
there. At the higher education level the private colleges of America
do not require the catechism. It's hard to get the folks to chapel, as
you and I both know. We have served on college boards, and every-
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thing else, and we have outstanding church universities. I have
served on the board of several of them. But you have the maturity
of the students that comes in then as a factor, and you come into
the regular programs there that really don't require the inculca-
tion of religious teachings.

So, if you had the richest nation, and we were sitting around
with fat surpluses-if that is your question-should we then, look-
ing at private education, award a tuition tax credit or some kind of
financial assistance, no.

Senator BRADLEY. That was my question. Thank you.
Senator HOLLINGS. Yes, sir.
Senator MOYNIHAN. Mr. Chairman, may I just state, we have a

vote, and the managers of the reclamation bill have asked me to
call up the amendment I have next, so I won't be back for a little
bit, which is only in response to a request of the managers.

Senator GRAssLEY. Thank you. We understand.
Senator Hollings, I have no questions. I appreciate your partici-

pation.
I am going to recess the meeting, but I do want to inform the

next panel that Senator Packwood left early to vote so that he
could be back here to keep the meeting pretty much on schedule.

The meeting is in recess until the call of the chairman.
(Whereupon, at 11:42 a.m., the hearing was recessed.)

AFMER RECESS

Senator PACKWOOD. I apologize for the time this is taking. There
is going to be a series of more votes, and we will just have to plug
along as best we can.

We will take a panel of Mr. Ronald Godwin, Rev. James Lyke,
and Nathan Dershowitz, unless they have all gone.

Mr. DERSHOWrrZ. I can assure you, Senator, I am not all three.
[Laughter.]

[Pause.]
Senator PACKWOOD. Why don't you start, Mr. Godwin?

STATEMENT OF DR. RONALD S. GODWIN, VICE PRESIDENT,
MORAL MAJORITY, INC., WASHINGTON, D.C.

Dr. GODWIN. Thank you, sir. I appreciate the opportunity to tes-
tify this afternoon with respect to S. 2673.

As a past school principal with some 14 years of experience in
both private and public education, I bring to this hearing views
based on both professional training and personal experience. I have
a masters, and a Ph. D. in educational planning and management,
and I have long been more than casually interested in the issue
before us.

I believe very strongly that the choice between public and pri-
vate education is a basic right, and it is primarily the responsibility
and right of parents to see that their children's education reflects
those values in which they themselves believe. Education should
not, in my opinion, be a process of separating young students from
the values which are held in the home but rather should be rein-
forced, a system of reinforcement for those traditional values and
beliefs. I believe, then, that parents have a right and a responsibii-
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ty to choose a school in which they have confidence and which they
can support enthusiastically. That is really the underlying and un-
dercurrent, the bottom line, so to speak, of this entire debate-do
parents have a right and an access to choose a school in which they
have confidence, and which they can support enthusiastically?

Freedom of choice and diversity in education should be encour-
aged by Congress. While public schools are an essential mainstay
in our pluralistic society, private schools also claim an important
niche, and several members of the committee have stressed that it
is a historical niche and that they have been in this Nation since
its beginning.

Private schools are free to reflect particular parental values
while public schools, to a large extent, are unable to promote these
same values. For many parents private schools provide vital ingre-
dients to their children's education.

I am concerned that public schools in America have been treated
to nearly the same privileges as that of a State church. Everyone,
no matter what they believe, is required to support them. Those
who disagree with or want something else from public education
for their own children are only allowed to have access to alternate
educational systems after they have first paid their dues to the
Government educational system.

True freedom would allow parents, of course, to send their educa-
tional dollars where they see fit. The Educational Opportunity and
Equity Act brings us closer to that ideal. Tuition tax credits only
partially relieve parents of the burden of paying twice when they
decide that a private school is the best for their child, but it is a
step in the right direction.

Critics, of course, have long predicted that such an act would de-
stroy the public school system. Albert Shanker, president of the
American Federation of Teachers, says, "They," referring, of
course, to tuition tax credits, "would lead to the destruction of
public education by giving parents a financial incentive to remove
their children from public schools and place them in private and
parochial schools."

This objection is revealing in that, if the present system serves
our Nation so well, why would a small tax credit limited to a maxi-
mum of $500 cause students to flee the public schools in such num-
bers that the public schools would be destroyed? Either the state-
ment that the public schools would be destroyed is untrue, or there
is such widespread dissatisfaction with the public schools that the
only thing holding them together is the financial burden that is
placed on supporting private education.

The proponents of this particular view must hold the public
school system in very low esteem if they truly believe that passage
of this bill would lead to the demise of public education.

I don't believe that argument, and I haven't heard it raised with
any strength this morning. I firmly believe that public schools
would quickly be strengthened, not ruined, by the passage of this
bill. I believe that because of the new options parents would tend
to evaluate more carefully the education their children are receiv-
ing and would become more involved in the educational process. I
believe that competition for academic excellence would be encour-
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aged, and the public schools would be motivated to strive for higher
academic standards.

I have no doubt that the public schoolteachers of America would
soon be enjoying higher wages and delivering a measurably better
education if, in fact, this legislation was passed. I believe that such
open competition would benefit public schools far more than pri-
vate schools in the long run.

Senator PACKWOOD. Mr. Godwin, let me ask you this. I have read
all of the statements that were in as of yesterday, and I have had a
chance to read most of them. I have a feeling I am going to be the
only one left today, and there are 18 witnesses left to go, and there
are going to be about five votes between now and the time we
finish this afternoon.

Dr. GODWIN. All right. And you are begging for brevity.
Senator PACKWOOD. That's right.
Dr. GODWIN. I appreciate that. I would like the entirety of my

written testimony submitted in the record. In closing, I have made
the one particular point that I felt most strongly about, Mr. Pack-
wood, and that is the point that I firmly believe, as both a public
and private educator of many, many years, that the open, grass-
roots, free enterprise, marketplace competition that would be intro-
duced to our educational system by the introduction of this legisla-
tion would be of a strongly, healthy benefit to both the private and
public sectors of education.

I am not going to argue the constitutionality or any of the other
aspects. I would say this, though, for the record, that Moral Major-
ity stands against any bill that in even the most subtle and indirect
manner would aid discrimination. That's one additional point that
I would strongly like to make.

We believe that the triple protection that is contained within the
bill would in fact protect against this danger. I feel confident about
that.

I heard Mr. Bradley raise the question earlier today, how many
internal Revenue agents would be assigned to police the schools? I
was interested in the fact that he was concerned about there not
being enough. There is a large element of our private sector who
are quite concerned about the already evident enthusiasm of the
Internal Revenue Service with investigating the private schools,
and I don't feel that there would be any lacking of zeal or commit-
ment or enthusiasm on the part of the Internal Revenue Service to
see that the bill was properly policed.

And so I do appreciate the opportunity to testify and to have
made these points that I do feel are important, and I will answer
any questions you have.

Senator PACKWOOD. I-will let the panel finish; although, I like on
page 2 in your reference, here, the term "freedom of choice." I
think choice is a good policy and it should be extended to a great
variety of Government policies.

Bishop Lyke, it is good to have you with us again.

STATEMENT OF THE MOST REVEREND JAMES P. LYKE,
AUXILIARY BISHOP OF CLEVELAND, CLEVELAND, OHIO

Bishop LYKE. Thank you very much, Senator.



75

I have an already-abbreviated statement of a longer statement;
but, out of respect for your request, I shall try spontaneously to ab-
breviate what I have.

Mr. Chairman, members of the committee, my name is Bishop
James P. Lyke, and I am the auxiliary bishop of the Catholic Dio-
cese of Cleveland, in Ohio, and vicar of its urban region, which is
the city of Cleveland.

Today I represent the Catholic bishops of the United States. I
refer you to former and lengthier remarks, both of last year as well
as the lengthier version of what I present today.

I allude briefly to my own background in parochial education.
My mother was on welfare, and she washed church laundry in
order to pay my tuition and fees. We chose parochial education,
Catholic school, because thb public school which I would have at-
tended was overcrowded, lacked discipline, and in the mind of my
mother lacked good educational opportunities.

Over the years the representatives of the U.S. Catholic Confer-
ence have testified before the committees of Congress on many
issues such as basic entitlement programs, food stamps, housing,
legal services, voting rights, and the support for public education
programs.

One essential element underlies the church's position on all
these issues. That element is the undeniable, irrevocable dignity of
the individual, a dignity whose recognition and respect must be the
cornerstone of all public policy in this country.

In testifying on low-income housing earlier this year I* stated that
each individual possesses an inherent dignity, because he or she is
created in the image and likeness of God and should have the op-
portunity to grow and develop his or her potential to the fullest
extent possible.- This development is threatened whenever social
and economic forces dehumanize or degrade people.

This principle is equally applicable to tuition tax credits-and
then I go on a little bit more there.

May I go later in my even abbreviated testimony and refer to the
President's bill?

I want to make several points concerning specific aspects of the
President's Educational Opportunity and Equity Act. Before doing
that, however, I would like to say that the U.S. Catholic Confer-
ence is extremely pleased that the President has submitted to Con-
gress, as promised, legislation which makes a positive contribution
to providing educational equity to many families who otherwise
might not have the ability to exercise their parental rights.

My first point is that the income limitation proposed by the
President is a positive indication that the legislation is intended to
assist middle- and lower-income families. It is concern for these
families which has caused the Catholic Bishops to speak so often
and so forcefully on this issue.

Second, the U.S. Catholic Conference supports the antidiscrimi-
nation provisions which would deny the benefits of tax credits for
tuition payments to schools which proscribe racially discriminatory-
policies.

Third, we believe the legislation should be strengthened by two
additional changes: We are firmly convinced that the inclusion of a
refundability provision would assist those families who pay no Fed-
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eral income tax and who would otherwise be excluded from receiv-
ing tuition tax credits. We believe no children should be precluded
from receiving an education best suited to their needs just because
they come from families whose parents do not pay Federal taxes.

We also believe that tuition tax credits should be available to
students at all levels of education.

In summary, the Catholic bishops are firmly in support of tuition
tax credits which will support and enhance the rights of parents to
make educational choices for their children. This issue is a matter
of social justice for families and for our entire society, since it is an
issue which directly affects the lives of children.

Tuition tax credits protect freedom of choices in education, and
in so doing they recognize the dignity and the rights of children
and parents regardless of economic background. There is no more
compelling argument in favor of them. Congress must act on this
issue, and act on it now.

I thank you.
Senator PACKWOOD. Bishop, let me ask you a question. What is

the range of tuitions in the parish schools in the Cleveland Dio-
cese?

Bishop LYKE. In the Cleveland Diocese our average per-pupil cost
is $635. The average cost for a child in the public school in Cleve-
land, however, is roughly $2,300.

Senator PACKWOOD. That is your cost; what is your tuition?
Bishop LYKE. It varies. Parents in our inner-city schools pay any-

where from $300 to $700. In the school immediately across from my
residence, 97 percent of the people last year qualified for food
stamps.

Senator PACKWOOD. That is important information, because the
argument is forever made that this is a rich person's bill to help
them send their kids to Phillips Academy. And the overwhelming
bulk of the people that are going to benefit by this are not going to
schools that have a tuition of $5,000 or $6,000 or $7,000 or $8,000.

Bishop LYKE. Absolutely. And, certainly in the inner-city areas of
our country, Senator, we are serving the poor of minority commu-
nities. And I might add that in that same school of which I spoke,
80 percent of those children are not Catholic students. So we are
not reaching specifically for people of our own religious tradition,
we are reaching for students who want quality education, as sense
of values, and a good direction for life.

Senator PACKWOOD. I share your hopes.
Mr. Dershowitz?

STATEMENT OF NATHAN DERSHOWITZ, DIRECTOR, COMMISSION
ON LAW AND SOCIAL ACTION, AMERICAN JEWISH CONGRESS,
NEW YORK, N.Y.
Mr. DmtsWiowrrz. Thank you, Senator.
I am the director of the Commission on Law and Social Action of

the American Jewish Congress, and I am also general counsel to
the National Coalition for Public Education and Religious Liberty,
National PEARL, and also the New York Committee for Public
Education and Religious Liberty, which is New York PEARL.
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The testimony I- am submitting, however, is on behalf of the
American Jewish Congress. The American Jewish Congress is a
member of the PEARL umbrella organizations. We are also a
member of the National Jewish Community Relations Advisory
Council, and I have been asked to circulate my testimony to the
numerous groups which are members of these umbrella organiza-
tions, to see which want to join in the testimony. Time did not
allow me to do that prior to today's hearing, so you may be receiv-
ing notification from some of them that would like to join in the
testimony.

While we recognize the economic difficulties parents of non-
public-school children experience, we believe that it is in the best
interests of the American public in general, and the American
Jewish community, in particular, to oppose tuition tax credits.

Tuition tax credits undermine private religious education be-
cause governmental funds always come with strings attached. The
bill itself recognizes the concept by denying credits to parents of
students who attend profitmaking schools or schools which dis-
criminate on the basis of race, color, or national origin.

We do not believe, as some have said, that the fear of Govern-
ment regulation is unrealistic. A few recent examples should prove
the point.

As members of this committee may remember, only a few years
ago the IRS attempted to expand the policy against nondiscrimina-
tion into a policy of affirmative action, in a manner fundamentally
inconsistent with the rights of religious schools to control curricu-
lum, admissions, and scholarships. Although the Congress inter-
vened to stop that effort, the political process may not always re-
spond and protect these religious institutions.

Private litigants, for example, are now in court seeking, solely on
the basis of the tax-exempt status of religious schools, to have the
judiciary implement these very rules.

Similarly, the Catholic Church's tax exemption is being chal-
lenged in court by private parties on the ground that it advocates
legislation with respect to abortion.

These risks, of course, exist merely as a result of tax exemption;
but, as we know, the risks are compounded as the amount and
nature of Government involvement increases.

Significant studies indicate that tuition tax credits, especially
without refundability, predominantly favor the upper-middle class
and the wealthy, and it is unclear that such credit actually will
help the poor and minority groups.

There are other studies whose validity is being challenged which
question those results; at best then it cannot be said with certainty
that tuition tax credits will benefit anyone other than the middle
and upper class. A time of fiscal austerity is no time to begin a pro-
gram whose benefits are not demonstrated.

The right of a parent to send his or her child to a nonpublic
school is constitutionally protected, but this does not mean the
Government must subsidize that right.

I will not go into the argument that we make about the harm
that is done to public education, which is in our formal statement.

Finally, however, because nonpublic schools are overwhelmingly
sectarian, tuition tax credits violate the first amendment. The Su-

98-763 0-82-6
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preme Court has spoken with a clear voice in its disapproval of tu-
ition tax credits in 1973.

I should mention, to clarify the record, that the eighth circuit did
come down with a decision in Mueller vs. Allen. It was decided if
my recollection is correct, on May 30. And I have been advised that
the plaintiffs in that case will either file a petition for certiorari,
within the next couple of days, or seek an extension within the
next couple of days.

Senator PACKWOOD. I would assume not only *ill they, but I just
finished reading the case a little earlier this morning, and you
have got a direct conflict with another circuit.

Mr. DERSHOWITZ. That is correct. The decision in the Norberg
case is in direct conflict, and the Mueller court has said, in its opin-
ion, that it disagrees with the first circuit. So a cert. petition willbe frded.if I may take just 1 minute to answer two arguments that are

frequently made. The first is that there is no difference between
tax deductions for gifts to religious organizations or religious
schools. This contention really doesn't withstand scrutiny. A tax
credit for tuition contrasts with a charitable donation for which no
services are given. A payment for tuition expenses is simply a pur-
chase of a service, and therefore not a "donation." The two pay-
ments are, thus, not comparable for either tax or constitutional
purposes and I think are properly treated differently.

The situation, I think, is identical to a donation to a museum,
which is deductible; but the purchase of a lithograph in a book
store is certainly not deductible, it is the purchase of an item, and
therefore cannot be taken as a deduction.

The Internal Revenue Service has drawn a similar distinction
under which parents would be denied tax deductions for gifts they
are required to make to a church if their children are students in
the tuition-free school operated by the church.

I would also like to respond to the argument that States and
local government in the early 19th century, in the wake of the
adoption of the first amendment, gave financial support to church
schools, and that therefore such aid does not violate the first
amendment. I think there are a number of answers to that. The
first is that the religion clause of the first amendment was simply
not applicable to the States during the period of time of the adop-
tion of the first amendment.

Senator PACKWOOD. But doesn't it clearly indicate, however, that
the founders of this Constitution had no personal objection to
public money being given to churches to run schools?

Mr. DERSHOWrrz. There were no public schools at that time.
Senator PACKWOOD. That is correct.
Mr. DERSHOWITZ. So the only educatioq that was available, at

least--
Senator PACKWOOD. But what I mean is, in their minds they saw

nothing unconstitutional about public money being given to a
church to run a school.

Mr. DERSHOWITZ. But I think you have to look at that with two
thoughts in mind. The first is that the Founding Fathers, in articu-
lating the first amendment, were articulating broad principles, and
its application to specific factors isn't necessarily a demonstration
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of what those principles are. For example, if I were today arguing
Brown v. Board of Education, or Bakke, I would not seek the mean-
ing of the 14th amendment by looking at what the Southern States
did shortly after the adoption of the 14th amendment. It does not
demonstrate the point. And I think that is the argument that is
being made.

Senator PACKWOOD. Can we agree, then, on this factual state-
ment: The overwhelming bulk of the schools to which children
went, if they went to school at all at the time of the founding of
this country, were private schools, almost always religious, and
almost uniformly receiving some forms of public subsidy?

Mr. DERSHOWrrz. They were certainly not receiving, however,
Federal grants of funds, and federal grants is what the Constitu-
tion precluded.

Senator PACKWOOD. I understand that. As a matter of fact, the
Federal Government wasn't funding any public schools at that
time, either.

Mr. DERSHowrrz. There were no public schools at that time.
Senator PACKWOOD. That's right.
The reason I ask you this, Mr. Dershowitz, is that people come

up here and talk about public education being the backbone of de-
mocracy in our country, with a bill on public education. Our coun-
try was founded on private, sectarian religion as far as the schools
were concerned. I am not going to argue whether that makes this
bill constitutional or unconstitutional, but at least factually we
agree that is the nature of the schools that existed at the time.

Mr. DERSHOWITZ. I think there are serious arguments. I know
Senator Moynihan makes that argument, but there are historians
who disagree with that. They look at the New England States, and
they see a different development than the arguments that Senator
Moynihan makes.

But, finally, on that, I think it is important to note that even
without the Supreme Court cases the States stopped financing pa-
rochial schools during the middle of the 19th century; so that it is a
perversion of logic to suggest that it was the Supreme Court in
1947 which went in the wrong direction.

If one wants to look at the States, it is clear that the States
stopped that practice a hundred years before the Supreme Court
ordered it stopped.

My hope would be, Senator, that for each of these reasons the
Committee rejects the present proposal on tuition tax credits, and I
will certainly be available to answer questions.

[The prepared statements of the previous panel follow:]
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STATEMENT OF MOST REV. JAMES P. LYKE, AUXILIARY BISHOP OF
CLEVELAND

Mr. Chairman, members of the committee, my name is Bishop James

P. Lyke I am the Auxiliary Bishop of the Catholic Diocese of

Cleveland, Ohio, and Vicar of the Urban Region (City of

Cleveland). Today, however, I am representing the Catholic

Bishops of the United States as a member of the United States

Catholic Conference. I speak today on the subject of tuition tax

credits from personal history. When in 1949 my family moved to a

federal housing project on Chicago's South Side, my mother

initially enrolled me in the nearby public school. However, due

to the overcrowded conditions of the school and what was

perceived as a lack of discipline and poor education, my mother

transferred me to the nearby Catholic school. When I enrolled

in that school of 300 children, I was one of 5 black pupils.

Because my mother was on welfare, she washed the church laundry

in order to pay my tuition and fees. Later, with the help of my

sister and part time employment at a grocery store, I attended

St. Phillip Benizi High School for one year. After that, I

entered my studies for the priesthood. With this backdrop, Mr.

Chairman, I would like to proceed with the following remarks in

favor of tuition tax credits.

On June 4, 1981 I testified before the Subcommittee on Taxation

and Debt Management of this committee in favor of the tuition tax

credit legislation sponsored by Senators Packwood and Moynihan.

I shall not repeat what I said but many of the points I made also

apply to the Educational Opportunity and
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Equity Act of 1982 -- S.2673. Therefore, my comments this

morning should be considered in the context of my earlier

testimony.

Over the years, representatives of the United States Catholic

Conference have testified before the committees of Congress on

many issues -- for example, right to life, human rights in both

the domestic and international arena, civil rights, and support

for public education programs. I myself have testified on

tuition tax credits and on low income housing. One essential

element underlies the Catholic Church's position on all these

issues and others. That element is the undeniable, irrevocable

dignity of the individual -- a dignity whose recognition and

respect absolutely must be the cornerstone of all public policy

in this country. As I said in my testimony on low income housing

before the Subcommittee on Housing and Community Development in

March:

The Church's concern for housing stems from the

belief that each individual possesses an inherent

dignity because he or she is created in the image and

likeness of God. Each person should have the

opportunity to grow and develop his or her potential

to the fullest extent possible. This development is

threatened whenever social and economic forces

dehumanize or degrade people.

This principle is equally applicable to tuition tax credits. If

children anywhere in this country are being denied *the

S
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opportunity to grow-and develop, to their fullest potential

through an education best suited to their needs, merely because

their family's economic status does not allow for choices in

education, then they are, in effect, being "dehumanized" by the

very society which should offer them hope and fulfillment.

The reality, however, is that more and more children are being

denied this basic right of human dignity in the area of

education. It is not within the means of public education to

meet the educational, emotional, and spiritual needs of each and

every child in our country. That is why we have a pluralistic

system of education. But many children's needs are not being

met, simply because their parents cannot afford legitimate

alternate types of education. I do not claim that tuition tax

credits would completely eliminate this most serious form of

social injustice, but they are a step in the right direction -- a

step which is within the proper purview of congressionally

established public policy. We must end what amounts to a

shunting aside of children's rights in education simply because

of their parent's inability to afford the educational

alternatives which are best for them. As I mentioned in my

earlier testimony on tuition tax credits, 'to be poor without

educational choices is in itself a greater poverty.' I ask-that

you remember-that parents are required by law to send their

children to school through certain grade levels. Parents have,

therefore, not only a moral obligation to provide for their

children's well-being, but also a legal obligation to provide for

their education. To require parents to educate their
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children, but then allow their choices in education to be limited

because of income is not morally right and reflects a weakness in

public policy relating to education -- a weakness which this

Congress should address.

Those Served Most by Tuition Tax Credits

The children who stand to gain the most from tuition tax credits

are those from poor and economically disadvantaged families. The

greatest concentrations of nonpublic school children are in

inner-cities and urban areas. In the ten largest Catholic

dioceses in the country, all located in large urban areas, the

total Cathclic school enrollment is 1,105,766 children. Of

these, approximately 331,316 students or 30% are minority

children, many from families with annual incomes of below

$15,000. Nationwide, Catholic schools enroll over 3 million

students, 577,000 of whom are minority students.1

A recent survey of inner-city minority parents with children in

nonpublic schools asked them why they had chosen to send their

children to such schools, despite the considerable financial

burden this involved. Their response was almost unanimous: They

chose such schools because they Vanted a quality education that

includes religious and moral values; rules and discipline; and

treats their children with love and respect. Furthermore, about

one third of these families are non-Catholic and fifteen percent

have annual incomes of less than $5,000. They are making

tremendous sacrifices to educate their children in schools which

are not
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even of the same religious affiliation. This should carry a

powerful message to public policy makers. These people are

making decisions based on the needs of their children, and are

deserving of their government's concern and assistance.

The Public Good

We often hear the groundless argument that tuition tax credits

are not in the public interest. On this point I would like to

offer a few observations. Parents of nonpublic school children

(over 5 million of them) save the taxpayers of this country about

$10.8 billion annually, based on a public school per pupil cost

of $2,169.2 The education of their children, particularly at

other than government expense, plainly benefits our entire

society. The chief goal of education in our country has been the

development of an educated citizenry, fully able to participate

responsibly in a democratic society. Whether children are

educated in the public or private sector should not be the

determining factor for the public policy. The time has come for

us to be less concerned about the institutional aspects of

education and more concerned about children themselves. We miss

the point if we focus our attention on where the child is

educated, and in-what type of building, and under whose

direction, while forgetting about the child himself. If a

nonpublic school can offer a child an educational program best <

suited to that child's particular needs, then the parents deserve

to have the opportunity to send their child to that school

regardless of their parent's financial status. And if the

government can assist the parents in that regard, then it is good
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public policy, and, I might add, good fiscal policy to do so.

I would also like to point out that parents of nonpublic school

children have a history of support for the public schools,

despite the fact that they have made a separate choice in

education. The myth that tuition tax credits would lead to an

erosion of support for the public schools of our country is

simply unfounded. A recent Gallup Poll, assessing the public's

attitudes toward public schools, found that parents with children

in private schools were slightly less opposed to increasing taxes

to support public schools than were parents of children in the

N3public schools.3 Other studies have verified that in some

areas of the country which have strong nonpublic schools the

support for public schools is high. 4 We must begin to look at

the evidence and not listen to the myths about tuition tax

credits. In so doing, the Congress and the public will recognize

the public good which such credits will engender.

President Reagan's Proposal

I wish now to make several points concerning specific aspects of

the President's Educational Opportunity and Equity Act of 1982.

Before-doing that, however, I would like to say that the United

States Catholic Conference is extremely pleased that the

President has submitted to Congress, as promised, legislation

which makes a positive contribution to providing educational

,equity to many families who otherwise might not have the ability

to exercise their parental rights. This is a bill which can

truly strengthen families by empowering them to choose the best

education for their children.
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My first point is that the income limitation proposed by the

President is a positive. indication that the legislation is

clearly intended to assist middle and lower income families. it

is concern for these families wbich has caused the Catholic

Bishops to speak so often and so forcefully on this issue. The

intent of the legislation in this regard should be, and is, clear

and unequivocal.

Second, the United States Catholic Conference supports the

anti-discrimination provisions which would deny the benefits of

tax credits for tuition payments to schools which follow

proscribed racially discriminatory policies. We believe the

approach of the bill to this important issue is fair and

reasonable.

Third, we believe the'legislation should be strengthened by two

additional changes. We are firmly convinced that the inclusion

of a refundability provision would assist those families who pay

no federal income tax and would otherwise be excluded from

receiving tuition tax credits. Although it is difficult to

determine the exact number of families in this category, we

believe no children should be precluded from receiving an

education best suited to their needs just because they come from

families whose parents do not pay federal taxes. It must be kept

in mind that most of these families are the very poor who are in

the most need of this help.

We also believe that tuition tax credits should be available to

students at all levels of education: elementary, secondary, and
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higher education. While recognizing the fiscal constraints which

have led the Administration to exclude higher education at

present# we think the time has come for Congress and the

President to act on behalf of all families in this nation, and to

speak out for freedom of educational choice, particularly for the

poor, at all levels of the educational process. We were

particularly pleased to note that the President has not expressed

any objection in principle to legislation benefiting all levels

of education..

Summary

In summary, the Catholic Bishops are firmly in support of tuition

tax credits which will support and enhance the right of parents

to make educational choices for their children. This issue is a

matter of social justice for families and for our entire society

since it'is an issue which directly affects the lives of

children. Congressional action on this issue is long overdue.

Uncounted children have not received the education of their

choice simply because their families could not afford it.

Certainly Congress should insure that benefits are not provided

for the costs of education in schools which discriminate.

Certainly Congress must concern itself with the fiscal impacts,

however minimal, that this legislation represents. But the basic

issues here are the education of children and the rights of their

parents. The President and Congress have the responsiblity to

develop and implement public policy which recognizes and supports
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such values. Human dignity and rights, be it in housing, civil

rights, or education, should have the highest priority for

government.

Tuition tax credits protect freedom of choice in education. In

so doing they recognize the dignity and rights of children and

parents, regardless of economic background. There is no more

compelling argument in favor of them. Congress must act on this

issue, and act on it now. Thank you, Hr. Chairman, and members

of the Committee.

NOTES
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IE MORAL MAJOIITY, INC.

TESTIMONY BY DR. RONALD S. GODWIN, VICE PRESIDENT, MORAL MAJORITY

INC., ON S. 2673 - THE EDUCATIONAL OPPORTUNITY AND EQUITY ACT BEFORE

THE COMMITTEE ON FINANCE, U.S. SENATE, JULY 16, 1982.

We are pleased to have the opportunity to testify this afternoon

with respect to S. 2673, the Educational Opportunity and Equity Act.

As a past school principal with some fourteen years experience in

both the private and public 'sectors, I bring to this hearing views

based on both professional training and experience. With a M.S.

in school administration and a Ph.D. in Educational Planning and

Management, I am more than casually interested in the issue before

us.

The choice between public and private education is a basic right#

and it is primarily the responsibility and right of parents to see

that their children's education reflects those values in which they

JERRY FALWE LL, PRESIDENT
490 SOUTH CAPITOL STREET. SUITE 101, WASHINGTON, D.C. 20003(202) 484.7611
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themselves believe. Education should not, in my opinion, be a process

of separating young students from the values which are held in the

home, but rather should reinforce traditional values and beliefs.

Parents then have a right and a responsibility to choose a school

in which they have confidence and which they can support enthusiasti-

cally.

Therefore, freedom of choice and diversity in education should

be encouraged by Congress. While public schools are an essential

mainstay in our pluralistic society, private schools also claim an

important niche. Private schools are free to reflect particular

parental values while public schools, to a large extent, are unable

to promote those same traditional values. For many parents, private

schools provide vital ingredients in their children's education.

However public schools in America have been treated to nearly the

same priviledges as a state church. Everyone, no matter what they

believe, is required to support them. Those who disagree or want

something else for their children are only allowed to have access

to alternative educational services after they have first-paid their

dues to the government educational system.

True freedom would allow parents to spend their educational

dollars where they see fit, and the Educational Opportunity and Equity

Act brings us closer to that ideal. Tuition tax credits only partially

relieve parents of the burden of paying twice when they decide that

a private school is the best choice for their child, but it is a

step in the right direction.

Critics have often predicted that tuition tax credits will
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destroy the public school system. Listen to the words of Albert

Shanker, president of the American Federation of Teachers, "They

(tuition tax @JKedits) would lead to the destruction of public educa-

tidn by giving parents a financial incentive to remove their children

from public schools and place them in private and parochial schools."

This objection is revealing. If the present system serves our

nation so well, why would a small tax credit, limited to a maximum

of $500, cause students to flee the public schools in such numbers

that the public schools would be destroyed?

Either the statement that the public schools would be destroyed

is untrue, or there is such widespread dissatisfaction with the public

schools that the only thing holding them together is the financial

burden of private education.

The proponents of this view must hold the public school system

in very low esteem if they truly believe that passage of this bill

would lead to the demise of public education.

But, I do not believe this argument. Public schools would quickly

be strengthened, not ruined, by passage of this bill. Because of

the new options, parents would tend to evaluate more carefully the

education that their children are receiving, and would become more

involved in the educational process. Competition for academic ex-

cellence would be encouraged, and the public schools would be motivated

to strive for higher academic standards. I have no doubt that the

public school teachers of America would soon be enjoying higher wages

and delivering a measurably better education. In fact, such open

competition would benefit public schools far more than private schools

(
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in the long run.

The old axiom that monopolies lead to higher costs and poorer

quality.is certainly true in education today, and the saddest part

of this is that the poor and underpriviledged are the ones who are

hurt the most.

These are the people who need education, and who are depending

on it to help them break the cycle of poverty in which they live.

They lack the ability to pay any great amountiin tuition at a private

school, and thus are locked into the public school system, with no

alternative but to have their children attend their assigned school.

Tuition tax credits would give more of these people the opportunity

to attend a private school, or, should they choose to stay in the

public system, give them a higher quality education which public

school teachers would be forced by competition to deliver in the

public schools.

For those who can already afford private schools, the credits

would not mean that much, but for the bulk of private school parents,

who are paying $500 to $1,000 per year in tuition, the credits would

provide some relief from the double taxation burden, and a chance

to choose what kind of education that they want for their children.

Many opponents of this bill are presently hiding behind the

banner of fiscal responsibility. They claim that by adopting this

proposal we loose massive amounts of revenue in a year in which we

are attempting to balance the budget. Yet, they do not take the

time to consider the fact that private schools do more than offer

alternative educational choices to students and their parents. Private

and parochial schools carry a significant part of providing primary

and secondary education in this country, and I might add, at little
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or no expense to the taxpayer.

If it becomes financially impossible for many of the families

now sending their children to nonpublic schools to continue to do

so, the resulting increase in public school attendance will place

large and new financial burdens on the taxpayers. The cost to taxpayers

of offering some relief to parents, so that they can afford to keep

their children in the private schools of their choice, is modest

compared to the costs that would be incurred in order to educate

those same children in the public schools.

Another common argument against tuition tax credit legislation

is that it would aid schools which are discriminatory and which were

started for racist reasons. Moral Majority Incorporated has never

and will never support any bill that perpetrates racism however subtly

or indirectly! This bill insures that no tuition credits will be

given to parents for payment to schools which follow racially discrimin-

atory policies, a provision Moral Majority Incorporated supports

without equivocation.

The bill clearly defines discriminatory policy as the refusal

to either admit applicants or to allow students full participation

in the school and its prografis on account of race. In fact, this

legislation contains triple anti-discrimination enforcement mechanisms

for the protection of racial and ethnic minorities.

The tax credit cannot be claimed unless the school is a tax-

exempt organization under section 501 (c) (3). The bill also creates

a new layer of protections above and beyond the 501 (c) (3) requirement.

In order for parents/students to be eligible for the credit, the

98-763 0-82-7



94

schools they support must annually file with the Secretary a statement,

under the penalties of perjury, that the school has not followed

a racially discriminatory policy. In addition, the Attorney General

of the United States, upon petition by an individual who claims to

have been discriminated against by a school under a racially discrimina-

tory policy, may seek a declaratory judgment in a United States dis-

trict court in which the school is located that the school follows

a racially discriminatory policy. If a final judgment is entered

that the school follows a racially discriminatory policy, tuition

tax credits are disallowed for the year in which the complaint is

filed by the Attorney General and for two succeeding calendar years.

The Educational Opportunity and Equity Act not only protects

those who have been wrongfully discriminated against for so long,

but it will greatly benefit racial and ethnic minorities for years

to come. Contrary to popular misconceptions, minority enrollment

in private schools is significant. According to a 1979 Bureau of

Census study in all United States central cities, in the standard

metropolitan statistical areas, 16 percent of all private school

enrollees are black. Thus Blacks and other minorities are currently

well situated to take advantage of the tuition tax credits proposed

in the Administration bill.

Tuition tax credits represent an idea whose time has come. The

bottom line of this debate is very simple. Open competition in edu-

cation is desirable and will benefit public education immeasurably.

Freedom of choice should be guaranteed not stifled by the present

burden of double taxation. Higher academic standards in our public
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schools will be enhanced, not harmed by increased freedom of choice

in American education. The rights of all individuals must be upheld

in a pluralistic educational society, not discriminated or regulated

into oblivion. In short, tuition tax credits are supportive of the

principle of educational pluralism.

I believe the Educational Opportunity -and Equity Act meets all

reasonable criteria. The bill will successfully encourage academic

excellence in the public schools, while at the same time, guaranteeing

freedom of choice to families who desire to educate their children

in responsible, nonpublic schools.

Thank you again for allowing me to testify; I will be happy

to answer questions and/or listen to any additional comments that

committee members might care to express.
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STATEMEi-OF-NATHAN Z. DERSHOWITZ, AMERICAN JEWISH
CONGRESS

INTRODUCTION

The American Jewish Congress is a membership organization of

American Jews founded in 1918 and dedicated, in part, to achieving

educational-opportunities for all Americans. It welcomes this

opportunity to submit testimony in opposition to S. 2673, a bill to

amend the Internal Revenue Code of 1954 to provide a Federal income tax

credit for tuTtiou.---The AJCongress believes that S. 2673 is

inequitable in its effect, misdirected in its approach and

unconstitutional by its very nature.

The American Jewish Congress, as a membership organization,

recognizes the economic difficulties parents of nonpublic school

children are experiencing as tuition costs continue to rise.

However, we believe that it is in the best interest of the American

Jewish community in particular, and of the American public in general

to oppose tuition tax credits. The AJCongress is fully committed to

private educatioenT s country. We are also fully committed to

public education. This is why we oppose tuition tax credits.

Our dual commitments may seem contradictory, and the conclusion

to which they lead may seem, at first blush, illogical. But the

contradiction is resolved, and the logic of our conclusion becomes

clear when it is realized that the tuition tax credit scheme would

ultimately harm both public and private education in our country.
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" Tuition tax credits undermine private, religious education

because, inevitably and despite the bill's disclaimer, governmental

funds always come with strings attached. And they hurt the public

schools in ways outlined at length below.

Finally, because nonpublic schools are overwhelmingly sectarian,

tuition tax credits are an affront to the First Amendment as

interpreted by the Supreme Court. They would irreparably breach the

wall separating Church and State by providing a proscribed form of

public aid to parochial schools. The Supreme Court has spoken with a

clear voice, a voice which is at once respectful of legislative goals

and plain in its disapproval of tuition tax credits.
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NONPUBLIC SCHOOLS IN AMERICA

A. The Value of Education

In advancing the argument that financial considerations should

not impede the right of parents to send their children to a school of

their choice, Senator Packwood has stated:

The (tuition tax credit] bill would help
Americans keep the dream of education for
themselves and their children alive, but
not on the terms of the Federal government,
but on their independent, individual efforts.
Self-determination and freedom is where the
American dream began, and education is one
reason it has thrived.

B. Jewish Day Schools

The Jewish commitment to religious education remains strong.

The Jewish community in America maintains day schools for a large

number of its children. Twenty-five percent of Jewish children who

receive formal religious educatior are enrolled in Jewish day schools,

an increase of 28 percent over a ten-year period. These schools serve

the community well and AJCongress remains committed to their continued

existence as a necessary and desirable assurance of Jewish continuity.

These schools are presently a most important source of future

professional and intellectual leaders of American Jewry. They make

Jewish culture, history and religion available to children in a way

which cannot be duplicated in other educational settings.

The growth and success of the Jewish day school movement stands

as a monument to the value of pluralism in American education.

America's pluralism permits each minority group to maintain its own
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integrity and identity, and contribute from its own traditions and

creative forces to the mainstream of American life. The day school is

one of the best ways in which the Jewish community maintains its

integrity and encourages its own singular creativity.

C. Tuition Tax Credits and Their Effect on Nonpublic Schools

The American Jewish Congress, therefore, is fully aware of the

value of nonpublic schools and is committed to educational pluralism.

We nevertheless oppose this tuition tax credit bill because we believe

that it would not lessen the burden of increasing tuition costs. It is

unclear as to whether the bill would make the nonpublic schools

financially accessible to those who cannot now pay the price of

nonpublic education and it is equally unclear as to whether it would

provide significant relief to those who are presently paying for

nonpublic education. Moreover, we believe that it is not the

obligation of the American public to financially support those parents

who decide to send their children to diverse and often sectarian

nonpublic schools through a significant restructuring of the tax credit

system.

Significant studies indicate that tuition tax credits (1) may

predominantly favor the wealthy, and (2) are not likely to increase the

number of poor and minority students who would enroll in the nonpublic

schools. Other studies, whose validity is being challenged, question

these conclusions. At best, then, it cannot be said with any certainty

that tuition tax credit will benefit anyone other than the wealthy. A

time of fiscal austerity is no time to begin a program whose benefit is

not proven.
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The proposal would provide federal assistance where no proven

need exists, as in the'case of wealthy families whooe children attend

nonpublic schools. Approximately one third of the tuition tax credits

would be distributed to families with incomes of over $25,000.

Children from families with an income of $25,000 or more would generate

a share of credits roughly twice as large as their representation in

the school-tge population. The most needy benefit least. Children in

families with incomes of less than $5,000 would generate a share only

about one-fourth as large as their representation in the school-age

population.*

The tuition tax credit proposal would not open the doors of the

nonpublic school to the poor. It is unlikely that significant numbers

of parents who could not afford to send their children to a nonpublic

school which charges $250 (the median cost of elementary education in

the Northeast where 31% of nonpublic elementary schoolchildren are

enrolled) would be capable of doing so after receiving a $125 tuition

tax'credit (a real savings of $2.40 per week received eight months

after the full tuition has been paid). The poor are simply not able to

match the 50% tax credit with their own funds.**

* Current Population Survey as reproduced in the Journal of Education
Finance, Vol. 5, no. 3.

** This is the conclusion of analysis provided by the Office of the
Assistant Secretary for Planning and Budget of the Department of
Education cf., Phi Beta Kappan, Vol. 61, no. 10, June 1980, pp. 679-81.
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Religious schools understandably value their autonomy. Although

the bill seeks to preclude supervision of church-related schools, there

is no escape from the fact that, when the federal government legislates

tax'benefits, it also imposes obligations. To go no further than the

bill itself, it would bar benefits to students attending schools which

were not non-profit or which discriminated on the basis of race, color

or national origin. The IRS would have an obligation to see that each

school named in a taxpayers' return was in fact non-profit. The

Attorney General would have to undertake enforcement of the anti-bias

provision,-a task which will involve government agencies in extensive

supervision of institutions receiving government aid.

The sponsors of S. 2673 undoubtedly want to provide tax credits

while avoiding government surveillance. We submit that that is not

possible. And, given the chioce between the two, we believe parents

who send their children to nonpublic schools prefer maintaining the

schools' autonomy, despite the financial burdens they face.
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TUITION CREDITS: THEIR EFFECT ON THE PUBLIC SCHOOLS

It is not our purpose to pit public education against nonpublic

education. Nor do we believe that our opposition to S. 2673 expresses

or implies hostility to nonpublic education. The right of a parent to

send his or her child to a nonpublic school is protected by the First

Amendment, Pierce v. Society of Sisters, 268 U.S. 510 (1925), and

confirmed by educational wisdom. But this does not mean that

government must actively support that right by offering financial

incentives and benefits for its exercise. The Constitution sanctions

freedom of speech, but the government does not subsidize newspapers,

radio and-television stations and pamphleteers. Public education in

America deserves and currently receives the undivided support of the

taxpaying public. That circumstance could change dramatically if

tuition tax credit passed.

Public education throughout American history was designed to

overcome the political, cultural and economic inequities of the

disadvantaged. More positively, it was meant to instill a common

commitment to a democratic and political community.

The Jews in America are particularly aware of the importance of

public education. Public education is in large part responsible for

the success of the American Jewish community, a community largely

composed of East European immigrants who came to America in the early

twentieth century in search of freedom and economic opportunities for

themselves and their children. Public education has offered the same

opportunities to numerous other minority communities.*

* Moshe Davis, "Jewish Religious Life and Institutions in America,"

in The Jews: Their Religion and Culture, ed., L. Finkelstein, pp. 273

and 297 (1971) See also Irving Howe's The world of our Fathers, pp.

271-288 (1976) and Encyclopedia Judaica 381-466.
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At best it is paradoxical, and atworst hypocritical, for

advocates of tuition tax credits to nonpublic schools to suoport the

program because of the benefits which would supposedly accrue to the

public schools. The fact of the matter is that S. 2673 would not

improve the public schools either by encouraging competition between

the two sectors or by saving the public school system money. What the

New York State Commission on the Quality, Cost and Financing of

Elementary and Secondary Education stated in 1970 remains true today:

No studies ... can be cited to demonstrate
the effectiveness of a "free market" concept
between the public and nonpublic sectors.
There are no effective links between the
public and nonpublic sectors to allow for
the dissemination ... of innovative
techniques, so that to consider nonpublic
schools as models is not valid.

In any event, the argument in favor of "competition" between the

public and nonpublic schools rests on the premise that public schools

are educationally inferior to private schools and would thus benefit

from the competition. But this premise is itself unsound; comparing

the two systems is not valid. While the public schools cannot be

selective in accepting students, the nonpublic schools can. While the

public schools have great difficulty in expelling a child for serious

misbehavior, the nonpublic schools do not. The public schools are

mandated by law to provide for the intellectually and physically

handicapped; the nonpublic schools do not operate under similar

restraints. In, short, public schools-must provide quality education

for all children. Surely, public schools should learn what they can
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from their nonpublic counterparts. But tuition tax credits are not

necessary for this result. The argument is a makeweight, masking the

destructive effect of the proposal on the public school system.

The argument that tuition tax credits would actually save money

for the public schools by allowing more children to transfer to

nonpublic schools is similarly unsound. It has been estimated that

federal aid to education now provides less than $100 per public school

pupil. Since the tuition tax credit bill would allow a tax credit of

50Z of the school's tuition with an ultimate ceiling of $500, it is

difficult to understand how this translates into a savings. In this

connection, it should be noted that tuition tax credits are being

considered at a time when federal aid to public education is being

sharply cut. The symbolic message of the two proposals is obvious.

In any case, it is illogical to treat any tax-credit as

significantly different from an appropriation. An individual's income

is taxable in an amount fixed by statute-. The taxpayer pays this

amount to the government so that it may serve the public interest and

further the community welfare. Congress, of course, has the power to

grant certain taxpayers tax credits. But when it does so, it makes the

judgment that the public will be better served by financing those

taxpayers to that extent -- rather than by having more money available

for public projects.
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The actual revenue loss would certainly exceed current estimates

since it is unlikely that the ceiling would remain fixed at $500. If

the bill is designed to assist parents who send their children to

nonpublic schools, it follows that, as costs of nonpublic education

increase, the actual ceiling itself would be increased. Moreover, if

Congress now takes the unprecedented step of supporting nonpublic

education in the form of tuition tax credits, parents of nonpublic

school children will be encouraged to lobby Congress until the full

cost of nonpublic education is borne by the government.

The Supreme Court took note of the same phenomenon in its

decision condemning a tax-credit plan adopted by New York State.

Speaking for the Court, Justice Powell said:

We know from long experience with both Federal
and State Governmentq that aid programs of any
kind tend to become entrenched, to escalate in
cost, and to g.enerate their own aggressive
constituencies ...

Committee for Public Education and Religious Liberty v. Nyquist, 413

U.S. 756, 797 (1973).

The hidden costs of the tuition tax credit bill are likely to

take their toll on more sensitively targeted federal aid programs.

It is hard to imagine that billions of dollars could be lost to federal

revenues without threatening other programs, particularly federal

educational programs.
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Finally, there are those who advance a tax equity argument in

support of tuition tax credits. They claim that parents who send their

children to nonpublic schools are taxed twice, once for the public

schools their children do notattend and once for the nonpublic schools

which they do. No claim could be more inimical to our entire system of

taxation. Individuals pay taxes not for his or her child's schooling.

Rather, Americans are taxed for public purposes, just as one's taxes go

for police and fire protection. School taxes are paid - by

corporations as well as individuals, by non-parents as well as parents

-- to achieve the public objective of insuring that the next generation

is adequately educated.
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TUITION TAX CREDITS ARE UNCONSTITUTIONAL

Ninety -four percent of nonpublic school enrollment is sponsored by

religious organizations. S.2673, therefore, raises serious constitutional

questions.

Many Congressmen believe that there is no clear constitutional rule and

that doubt about S.2673's constitutionally should not abort congressional

efforts to serve the public good. The truth, however, is that there is no

such doubt. The Supreme Court has held that tuition tax credits are

unconstitutional, Committee for Public Educ. and Religious Liberty V. Nyquist,

413 U.S. 756 (1973). Accordingly, members of Congress voting for S.2673

must recognize that by casting such a vote they are supporting legislation

inconsistent with the Constitition as interpreted by the Supreme Court.

The Supreme Court has recognized the importance if church-related

education, Lemon v. Kurtzman, 403 U.S. 602, 625 (1971), but it has also made

clear "that the interest of the public lies not so much in the continuation of

aid to nonpublic schools as it does in the continued vitality of the

Establishment Clause." Marburger v. Public Funds For Public Educ., 358 F.

Supp. 29, 43 (N.J. 1973) summarily aff'd, 417 U.S. 961 (1974).

While the Establishment Clause does not proscribe all forms of public

aid to nonpublic education, it does proscribe all forms of aid which do not

satisfy the Court's well settled tripartite test:

[T)o pass muster under the Establishment Clause the
law in .question first must reflect a clearly secular
legislative purpose, e.g., Epperson v. Arkansas 393
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U.S. 97 (1968), second must have a primary effect
that neither advances nor inhibits religion, e.g.
HcGowan v Maryland, 366 U.S. 420 (1968); School
District of Abington Township v. Schempp, 374 U.S.
203 (1963), and, third, must avoid excessive govern-
ment entanglement with religion, e.g. Walz, v. Tax
Comm'm (397 U.S. 664 (1979).

In 1973, the Supreme Court invalidated New York State's tuition

tax credit law as a violation of the Establishment Clause of the First

Amendment. Comittee for Public Education and Religious Liberty v.

Nyguist, supra. The challenged New York statute gave a tuition tax

credit to certain parents of private school pupils. The amount of the

credit was unrelated to the amount of tuition actually paid and

decreased as the amount of taxable income increased.

The Court found, of course, that the recitation of legislative

purposes appended to the New York law did express a secular purpose.

Id. 413 U.S. at 773. But it cautioned that "the propriety of a

legislature's purpose did not immunize from further scrutiny a law which

either has a primary eff,-ct that advances religion, or which fosters-

excesive entantlements between Church and State." Id. And, it held that

the tax credit violated the "effect" test.

The Court said :

In practical terms there would appear to be little
difference, for purposes of determining whether
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such aid has the effect of advancing religion,
between the tax benefit allowed (under Sections
3, 4 and 5) and the tuition grant allowed under
Section 2. Mhe qualifying parent under either
program receives the same form of encouragement
and reward for sending his children to nonpublic

Schools. The only difference is that one parent
receives an actual cash payment while the other
is allowed to reduce by an arbitrary amount the
sum he would otherwise be obligated to pay over
to the State-r-We-see no answer to Judge Hays
dissenting statement below that "[1In both instances
the money involved represents a charge made upon the
State for the purpose of religious education."
350 F. Supp. at 675.

413 U.S. at 790-91 (emphasis added)

Nor, in the Court's view, was there any controlling

significance in the fact that financial aid was afforded the parents

of nonpublic school students and not delivered directly to the

schools themselves _ 4l3-1S,-at 780-85. Finally, the Court rejected

the argument that tuition tax credits are merely an

analagous endeavor to provide -comparable benefits to
all parents to schoolchildren whether enrolled in
public or nonpublic .cheols...for it ..... &1a-

98-763 0-82-8
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provide a basis for approving through tuition grants
the-complete subsidization of all religious schools
on the ground that such action is necessary if the
State is fully to equalize the position of parents
who elect such schools - a result wholly at variance
with the Establishment Clause.

413 U.S. at 782 n. 38. (emphasis in original)

We have had occasion to quote extensively from the Nyquist

decision precisely because the statute at issue there was in many

respects identical to S.2673. Like the New York scheme, S.2673 does nol

place any restrictions on the type of educational institution for which

the tuition tax credit is claimed except as noted above. Like the New

York law, S.2673 would have the primary effect of aiding and advancing

religious institutions.

It has been argued that the square ruling against tax-credit

legislation in the Nyquist case does not apply here because it dealt

with a state rather than a federal statute. The First Amendment is

applicable by its express terms to federal laws and only by

construction via the Fourteenth Amendment to state laws. It would be

anomalous indeed if it were interpreted more broadly in the latter case

than in the former.

,Marc D. Stern Nathan Z. Dershowitz
Of Counsel American Jewish Congr
July 1982 15 East 84th Street

ess

New York, N. Y. 10028
(212) 879-4500

t
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Senator PACKWOOD. Mr. Dershowitz, let's be very clear about
your statement. If this was clearly constitutional you would still be
opposed to the bill? '

Mr. DERSHOWrrz. I would still be opposed to the bill. But I think
it is clearly unconstitutional, and I find it distressing that, in light
of this clear Supreme Court decision on something which I can't
distinguish, it is argued that maybe the bill is not.

Since 1803, in Marbury v. Madison, we have had a policy in this
country that it is the Supreme Court which is the ultimate deter-
miner of what the law is, and I think the Supreme Court has
spoken firmly on this issue.

Senator PACKWOOD. Well, we have what they did in Plessy v. Fer-
guson, too.

I just think the Court is wrong. If the Court has come to the con-
clusion that it is unconstitutional, I think they are wrong, and I
think they will one day change.

Mr. DERSHOWITZ. Well, that's a possibility, and there are meth-
ods for suggesting changes in cases where the Court acts improper-
ly-one is to convince them by a better brief.

Senator PACKWOOD. Yes, but they have to have a case.
Mr. DERSHOWITZ. Well, but to suggest that therefore what one

should do is pass a knowingly unconstitutional law in order to set
up a test case is a serious threat to our system of checks and bal-
ances. What you are doing is, you are saying, "Every time you are
wrong, we will allocate funds to see if you are serious." There are
more appropriate methods of amending the Constitution, and there
are methods of suggesting to the Court that they ought to change
their view as to what the law is.

I don't suggest, though, passing knowingly unconstitutional laws
in the hope that by constantly giving the Court cases you will final-
ly either find the right court or whittle down their view on their
position. I just don't think that is the appropriate way to proceed.

Senator PACKWOOD. If I was a better lawyer, I would feel more
confident; but I am not convinced this is patently unconstitutional.
I think there is genuine argument-constitutional argument-and
I frankly find that everyone that is seriously against this is not
against it principally because it is unconstitutional. Their reasons
go deeper and are much more diverse.

Mr. DERBHOWITZ. Well, that's because our principles of constitu-
tionality are based upon other reasons. And to suggest simply that
constitutionality is a legalistic concept without the reasons for the
constitutionality, I think it ignores what the real argument is. It is
unconstitutional because it is an inappropriate policy, and incon-
sistent with our first amendment.

Senator PACKWOOD. Let's rephrase it. Let's say that the Supreme
Court affirms the Minnesota case. The basic difference there is that
Minnesota has included tuition for public schools. And we come
back and amend this so that it is public and private tuition,
making it conform with the Minnesota statute. The very same
people that are here and opposed will still be back and opposed.
You will not have changed a single opponent. -

Mr. DzRSHOWrrZ. Well, I think it will change the view of some
people who are firmly committed to the constitutional principle.
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And there is an added argument that has to be made because of
its unconstitutionality and its inconsistency with the Supreme
Court's ruling.

Senator PACKWOOD. If refundability is added to this, do you still
stick with your statement that this is basically a device for middle-
and upper-income parents?

Mr. DERSHOWITZ. Well, I think if refundability were added it
would be a significant factor. But I was a little bit surprised at the
figures that I heard this morning when a $25,000 cutoff point was
used, and I understood that in a slightly different way than I think
the presentation was made. I found it a little bit surprising that 46
percent or more of the people who would have the advantage of
this make over $25,000. Stated that way, I think it is a different
thrust than the presentation that was made earlier.

So you have a large percentage making over $25,000, and no
benefit to the bottom side. If you eliminate the lack of benefit to
the bottom side, it still has that problem on the top, but it's not as
dramatic. It isn't as clearly a benefit to the upper middle class and
the wealthy; it is still, to some extent, a -benefit to the upper
middle class and the wealthy so long as you have a $75,000 cap on
there.

Senator PACKWOOD. In Pat Moynihan's and my bill, we didn't
have a cap; because, frankly, once you have gone beyond $50,000 or
$60,000, the number of people that you are helping is minimal,
comparatively speaking. Two, a $500 tax credit is not the factor for
them as to whether or not they send their child to a private school.
It's fine, and it's a help.

Mr. DERSHOwrrz. But there is a lot of money involved. Senator
Packwood. No, there isn't much money involved-it is interesting-
when you get above that level. But, psychologically, it would deter
opposition. I would be happy to put a cap on it.

I'll make you this bet: Conform it to the Minnesota statute, put
in refundability, put a $25,000 cap on it, and it will not bring
around a single opponent to support it.

Mr. DERSHowrrz. I hope you're right. [Laughter.]
Senator PACKWOOD. Bill? Go ahead.
Senator BRADLEY. I came in just at the end of this discussion. I

would like to ask Mr. Dershowitz if his primary objection to the bill
is the question of constitutionality.

Mr. DERSHOWITZ. I think it is fair to say I have four objections.
Which is more primary than the other I am not quite sure of, but
they are: First, the constitutionality, and second, the fact that I
think it will impact upon religious schools-to my mind that is
very significant. It was only because of the none-receipt of funds
that the Hebrew Day Schools were able to argue-when the Inter-
nal Revenue Service was seeking to expand its definition of "af-
firmative action" in such a way as to require scholarships for cer-
tain schools and change the curriculum within the schools-and
say "Weget no money from the Federal Government, therefore we
can run the schools the way we want to." I think that's an impor-
tant element here. I think once there is Federal money given di-
rectly or indirectly, once there is Federal money there is control.
And I don't want to see the Hebrew schools and the religious
schools modified to conform with some policy determination that is
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made by the Federal Government. The Federal Government should
butt out of running these schools. So that is also an important
factor.

The third one is of course the public education factor. And the
fourth one, which to my mind is not as significant, is the budgetary
factor; I think that's primarily a matter of timing. I think at the
present time it is grossly inappropriate to, on the one hand, take
away money that goes to public education, and at the same time,
give comparable amounts to the private sector.

So for those four reasons I object to it. Senator Bradley. How con-
fident are you of the public education argument, that this will
somehow or another hurt the public education? Also, is the Minne-
sota experience important facts in your consideration?

Mr. DERSHOWrrz. Well, I think it will harm, for two reasons. The
first one is that the private schools are not obligated to take all
students. They have a greater choice. So you will end up in a situa-
tion where the public schools will have the troubled students, one
way or the other, and therefore it is not a fair competition.

The argument about competition is suggesting, "We'll have com-
petition, that is always good"; except that we know there will be a
swing of students away from the public schools into the private
schools.

There are two studies that suggest a relatively large percentage
would move from the public schools to the private schools, or least
suggest if they were not so financially hard-pressed they would.

Senator BRADLEY. What are those two studies? Mr. Dershowitz. I
can give you the references. I don't have them in front of me.
There is one in the Congressional Quarterly of about 2 months ago,
I believe. I can provide you with a copy of that. There are -two, and
I think one of them suggested a study of almost-it was in 'the
range of 20 to 30 percent of the people polled, who had children in
the public schools, indicated that if there were financial benefits
available by sending them over to the private schools they would
consider the switch.

Senator BRADLEY. "If there were financial benefits available"?
Mr. DERsHOWJTZ. Tuition tax credits I view as a benefit. I would

have to look at the exact wording of the poll. I am very leary of
polls unless I read the exact wording, and I did read a summary of
it. But there was the indication that there would be the transfer.

Senator BRADLEY. Have you probed beneath that surface? I
mean, what is the thought process that takes place when one de-
cides to move a student from a public school in which he is perfect-
ly happy to a private school that, according to this, he has been en-
couraged to do because he or she will save a couple of hundred dol-
lars in taxes? How do you weigh that against the satisfaction that
one might have in the public schools?

Mr. DERSHOWrrz. I can answer the question more personally than
I can answer it generally, and that is, when one makes the deter-
mination as to whether to send a child to a public school or a pri-
vate school, one has to weigh many different factors. The public
schools where I live in lower Manhattan are in very difficult
straits; therefore, the financial factor obviously enters into the pic-
ture in making the determination.
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Senator BRADLEY. The financial factor? Or is it a question of
where you think your child would get a better education?

Mr. DERSHOWITZ. I think the answer is I would like my child to
get the best education possible. It is realistic to suggest that the
best education possible sometimes has a price tag to it. And, there-
fore, dollars do enter into the consideration of what school one will
send a child to.

Senator BRADLEY. Well, let's say you are in the lower end of
Manhattan, and you have a child. I don't know the schools; I am
taking what you said. You said that the public are what? You char-
acterized. I don't want to get into characterizing.

Mr. DERSHOWITZ. Well, I will be very specific. The public schools
that my children were eligible for, m7 children would have to cross
what is deemed "a bombed-out area,' three blocks where it is liter-
ally unsafe for my children to go; therefore, there was serious con-
sideration. And my children were originally in a private school.
When they were then eligible for the special schools in New York,
I transferred them to the special schools. There was a financial cost
factor that entered into the consideration.

Senator BRADLEY. It sounds to me like you put your children in
the private school because to get to the public school was too dan-
gerous, not that you had a financial benefit.

Mr. DERSHOWITZ. But then, as soon as I was able to move my
child to a good school-I was finding the financial drain of the pri-
vate schools heavy.

Senator BRADLEY. No, but your case is the opposite. You sent
our children to a private school, and then you chose to send them
rom a private school to a public school. Right?

Mr. DERSHOWITZ. Well, I originally chose the private school.
Senator BRADLEY. Now, the question, for you to be consistent, if

you had had a tax credit would you have kept them in a private
school?

Mr. DERSHOWITZ. I would have been able to afford it better.
Senator BRADLEY. Would you have done that, though?
Mr. DERSHOWITZ. It would have entered into the equation. It cer-

tainly would have entered into the equation.
The answer is, there were many factors that entered into it. One

was, could I afford it?
Senator BRADLEY. But you are a parent making a decision about

a child, and obviously you are someone who has thought about the
question of your children's education, and you are asserting for the
committee today that the predominant consideration is whether
you get a taxcredit or not.

Mr. DERSHOWITZ. No, I n6ver suggested "predominant." Relevant.
A factor.

Senator BRADLEY. A factor.
Mr. DERSHOWITZ. It could be one of 30.
Senator BRADIEY. One of 30.
Mr. DERSHOWITZ. It is still a factor.
Senator BRADLEY. And you find that fact, that you would be

better if you had eliminated that factor in your consideration? Say
you didn t have the consideration of a tax credit, then you would
have made the decision the opposite way?

Mr. DERSHOWITZ. I can't answer that question.
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Senator BRADLEY. But I think this kind of gets to one of the real
questions, this issue. I don't think anyone on this committee is in-
terested in harming the public schools, but the assertion is made
that there will be a great exodus. I will look at these studies be-
cause I am interested in that question; but I don't think, even in
your l~rsonal testimony here today, you have been able to even
assert to a level of probability that one could accept without ques-
tion that this is indeed what would happen.

Mr. DERSHOWITZ. That is correct. I think that is a fair statement.
The suggested question asked of people, Would you move your
child? is also not a fair estimate, because I think you have to look
at the exact situation as it arises.

Senator BRADLEY. Let me go to just one other question, if I could.
What do you do about your situation again-I guess we might as
well stay with that. Your choice is: Do you send your child to a pri-
vate school, or do you send your child to the public school, or do
you move. Right?

Mr. DERsHowITZ. That is correct.
Senator BRADLEY. Now, there are those who assert that what you

should do is join up with the board of education and change that
school system, and that if you opt for the private school system in-
stead of going into the public school and trying to change it that
you are essentially abandoning public education. Do you agree with
that?

Mr. DERSHOwrrz. I think the answer is that it is difficult to con-
vince parents that they should sacrifice, as they view it, or make
that effort on the backs of their own children. It is a lot easier t6
make that effort on your own.

I think everybody should rally to increase the education provided
in the public schools, regardless of whether they have children
there or they don't have children there.

But I must tell you when I-because I did do that-when I tried
to rally support of other parents and said, "Now, bring your chil-
dren back to the schools so we can do that," the answer was, "Not
with my 5-year-old, my 6-year-old, my 7-year-old, my 8-year-old.
Why should I bear that burden because of the deficiency of the
system?" And yet there are many people who I tried to convince to
do that and was not successful.

It is a hard argument to answer. How do you tell a parent that if
you-and you generalize-"If you and every one of the people in
this community were to send our children to that public school, we
would upgrade the school." And they said, "When? Should I risk it
this year, and risk it next year, and risk it the year after?"

Senator BRADLEY. And did you go through that thought process
yourself before you put your child in the private school?

Mr. DERSHOWrrz. I certainly did. My problem was the physical
danger. And the principal said that that child may not walk by
herself through that area, and busing was not available because it
was too close.

Senator BRADLEY. And you found that the private school was
closer, or you didn't have to cross the "war zone," as you call it,
and therefore you put your child into the private school?

Mr. DERSHOWrrz. That is correct.
Senator BRADLEY. What if that private school was not there?
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Mr. DERSHOWITZ. Well, one of the choices would be, as many
people do who live in Manhattan, when their children are of ele-
mentary school age, they move.

Senator BRADLEY. And what would that do to the tax base of
Manhattan? Not significantly, your individual case, but what if we
took your case and multiplied it by sizable numbers?

Mr. DERSHOWITZ. I think if you took my case and multiplied it by
all of the people who moved out, simply those I know-of who moved
out, when their children were of school age, even that should have
an impact.

Senator BRADLEY. Should have?
Mr. DERSHOWITZ. Should have. If you multiplied it by all those I

don't know-but if you see all of the people who do move out, and
then the influx back into Manhattan after the children graduate
from school, you see that that clearly is a factor in the educational
process.

I personally believe that many parents move out of Manhattan
at the time when their children reach school age and then move
back in after their children complete school age, because of some of
the problems with the public school. I am against anything which
encourages that.

Senator BRADLEY. So that the existence of the private school
sector, then, keeps those people living in Manhattan? Because, in
the absence of a private school, you would clearly move to th sub-
urbs, by your own testimony.

Mr. DERSHOWITZ. But there are people who make the choice.
There are choices that one has to make. The choice is, you either
send her to a religious school, or if you are strongly desirous of
sending a child to a public school and a public school is unavail-
able, then you move out.

Senator BRADLEY. You see where the line of questioning is going.
The line of questioning, going to the point, is: If you suddenly had
a dramatic downturn in the availability of private education in
urban centers, would that appreciably change the social fabric and
the financial base of those cities?

Senator PACKWOOD. Bill, I might ask you to conclude, if you can.
We still have about 16 witnesses to go.

Senator BRADLEY. I am sorry. That is my last question.
Senator PACKWOOD. Let the record show that my two children, 15

and 11, go to the neighborhood public schools, to which they are
bused, in Montgomery County.

I want to read into the record here two reports from the Library
of Congress. This is just a set of factual foundations. One is August
18, 1977, by Ray Salada:

Reference is made to your inquiry of August 10, 1977, requesting information on
the above matters. Specifically, you asked, (1) whether State aid to private, church-
related schools was a fairly common practice in the United States at least during
the first half of the 19th Century, and (2) whether such aid violated relevant Feder-
al Constitution safeguards. The answer to these questions is Yes and No, respective-
ly.
Then the memo goes on to elaborate.

But then, looking for' a second opinion, although that one con-
firmed what I thought, January 31, 1978, a memo from Peter Sheri-
dan from the Library of Congress:
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In response to your request of January 30, 1978, for a memo regarding the status
of schools in America from 1770 to 1820, the following generalization can be made:
All or almost all of the schools during this period were private, were religious, and
were publicly-supported; that is, denominational schools received public school
funds. There were a few so-called "public" schools or town schools in Massachusetts,
Connecticut, and New Hampshire; but eien these taught the doctrine of a specific
religion, in this case Congregational Calvinism.

As one educational historian wrote, describing the period from 1775 to 1820,
"Public provision for religion and public support for private and church schools in
some form or another, direct or indirect, explicit or implicit, were either embodied
in constitutions, granted by law, or carried out in customs and practice."

Bishop Lyke, as far as the colleges are concerned I agree with
-you. I would like to add them. When we had them in last time, all
it did was bring me more enemies than friends. The public univer-
sities came and testified in opposition to it, as did the private
schools. At the time they much preferred the grant system, the
basic opportunity grants, or the loans. Their attitude now might be
different from what it was 2 years ago, as those programs are being
pared down a bit.

What happened, it was the big fish and the little fish and the
smaller fish. The more expensive private schools-it almost flies in
the face of the argument of this being a rich person's bill-were
afraid that tuition tax credits with limits of $250 or $500 would en-
courage people, rather than going to the private schools, to go to
the local community colleges.

The private religious schools that are hard pressed, the small
universities, were most opposed. Public universities were sort of op-
posed, but not so much. And initially it was supported by the com-
munity colleges. Maybe they all have perceived exactly what might
happen, and the community colleges perceived what might happen.

Bishop LnKm. Senator, the only comment I would make is that I
certainly can understand the political and economic implications
and complications of all of the information you have. However, I
would reaffirm and reassert the importance of educational choice,
freedom in educational choice, in response to the dignity of the
person. And because we base our own reflections on that, then the
poor person as well as the well-to-do person should have the oppor-
tunity for that choice.

Senator PACKWOOD. I can give a further reason for it, appealing
to Mr. Dershowitz. If it applied to primary, secondary, vocational,
college, university, and graduate schools, you would have a tuition
tax-credit bill that the Supreme Court has never considered before,
with a very broad class of beneficiaries.

Mr. DEmSHOWITZ. Correct, but that doesn't mean that it hasn't
considered part and held that unconstitutional.

Senator PACKWOOD. No. But, just as with the Minnesota case,
when the eighth circuit said the distinguishing factor was the addi-
tion of the public tuition-and that's one of the factors they distin-
guish it on-this gives you a very much broader class of benefici-
aries, and the argument cannot be made that the bill is so heavily
sectarian.

Mr. DESHOW1rz. Breadth, as opposed to length.
Senator PACKWOOD. Yes.
Mr. DEsHoWrrz. What you are suggesting is, by adding on to,

elementary schools all the way through the colleges and the gradu-
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ate programs, that will add breadth. What the Minnesota court
was saying, it covers the parochial and people going to public
schools. And I don't think that would apply.

In any event, I think the first circuit was correct and the eighth
circuit was incorrect, and I hope I am proven correct.

Senator PACKWOOD. Well, we'll know soon.
Gentlemen, thank you very much.
Let's move on to David Landau, Gregory Humphrey, Julia

Holmes, Grace Baisinger.
Mr. Landau, why don't you go ahead?
I appreciate the ACLU support yesterday on the discrimination

in insurance bill.

STATEMENT OF DAVID LANDAU, LEGISLATIVE COUNSEL,
AMERICAN CIVIL LIBERTIES UNION, WASHINGTON, D.C.

Mr. LANDAU. We appreciate the opportunity to again testify on
this subject.

The ACLU is a nonpartisan national membership organization
dedicated to the preservation and enhancement of the Bill of
Rights.

Mr. Chairman, you and I have been around on this before; I
think we can agree to disagree. I will state our position for the
record.

it is our judgment that under well-established Supreme Court
precedent, S. 2673 would be a law respecting an establishment of
religion and would therefore violate the first amendment. We
oppose its enactment.

Like its predecessor bill, S. 550, which we commented on a year
ago, S. 2673 proposes a special tax benefit for parents who send
their children to private sectarian schools. We believe the first
amendment was designed to prohibit this type of government aid
and advancement of religion.

There is a long line of Supreme Court cases which establish dif-
ferent tests for determining establishment of religion. The Su-

reme Court applied those tests very rigorously to the New York
tate tax credit plan several years ago, and it invalidated that

plan. We think this proposal is constitutionally indistinguishable
from the one in New York State, and it similarly would fail to pass
constitutional muster.

Factually, the primary effect of S. 2673 is a direct advancement
of religion. Congress can attempt to assert that this tax credit is
not Federal financial assistance, as it tries to do in section 6 of the
bill, and that the primary effect of the bill is not the advancement
of religion, as it does in section 2 of the bill; but the facts, we be-
lieve, will lead the Court to the same conclusion that it reached in
Nyquist, and that is that the statute is unconstitutional.

We have seen no indication since 1973 that the Supreme Court
has retreated from Nyquist, nor has given any indication at all that
it intends to retreat from the Nyquist decision. The Nyquist deci-
sion has been recognized by the lower Federal courts, with the ex-
ception of the recent eighth circuit opinion in Mueller v. Allen. In
that case, the Minnesota Civil Liberties Union will be filing a peti-
tion for certiorari in the next several weeks.
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Senator PACKWOOD. You weren't a party to the-court of appeals
case, were you?

Mr. LANDAU. Not the party, but the counsel.
Senator PACKWOOD. You had Leo Pfeffer there, at least there was

an amicus curiae brief filed by him. I didn't see an ACLU brief
filed, per se.

Mr. LANDAU. In'the eighth circuit?
Senator PACKWOOD. Yes.
Mr. LANDAU. Well, the petition for certiorari, is.being prepared.

We are assisting in preparing that in our New York office. And, of
course, we were the original plaintiffs years ago when the whole
issue started back in the early 1970's.

We believe that the tuition tax credit schemes that have been
struck down in New Jersey by the third circuit and in Rhode
Island by the first circuit are the ones that are similar to the pro-
posed one in S. 2673 in the way they reach private, sectarian
schools. In each of those cases the courts examined the facts and
found that the primary effect of the aid was to sectarian and reli-
gious institutions.

We urge Congress to reject S. 2673 and reject tax benefits for pri-
vate religious schools.

Senator PACKWOOD, If the tuition tax credits were constitutional,
what would be your position?

Mr. LANDAU. Are you saying if the Supreme Court held they
were constitutional?

Senator PACKWOOD. Yes.
Mr. LANDAU. We would say the Supreme Court was wrong.
Senator PACKWOOD. I understand that. That's what we all say

when they don't agree with us.
Mr. LANDAU. We would still oppose it on that basis, because it

violates the principles of the first amendment, regardless of what
the Supreme Court did with it.

Senator PACKWOOD. Yours is the only testimony here today that
is solely constitutional. There are no arguments about income
levels, or anything else. Yours is very clearly on that issue alone.

Mr. LANDAU. That is correct.
Mr. Chairman, I would add I would be happy to comment on the

antidiscrimination provisions, although" it is not in my statement, if
we have time. We feel that they are inadequate.

Senator PACKWOOD. I do, too.
Mr. LANDAU. And particularly in light of the administration's po-

sition in the Bob Jones case.
Senator PACKWOOD. Well, I will tell you what I have been doing.

Because I have done this battle so long, I am simply not prepared
to go ahead unless the administration is serious. And if they are
serious-there is a difference between support and pushing for
something. If they want to push this as hard as AWAX, then I will
sit down and work out a satisfactory antidiscrimination provision. I
will be calling you up for advice, and I will try to get the refunda-
bility into it, because I think both of them will make it a better
bill. But I am not even going to rise to that level if it is just going
to be another useless exercise in pushing this bill, anyway.
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But I will do it, if they are serious about calling up some people
and bringing some pressure, and cajoling, and persuading; that's
fine.
. Mr. Humphrey, go right ahead.

STATEMENT OF GREGORY A. HUMPHREY, DIRECTOR, LEGISLA.
TION DEPARTMENT, AMERICAN FEDERATION OF TEACHERS,
AFL-CIO, WASHINGTON, D.C.
Mr. HUMPHREY. Thank you, Mr. Chairman.
I am here representing the American Federation of Teachers, an

organization of 580,000 teachers, paraprofessionals, professors,
people who work in education at all levels.

We strongly oppose the enactment of any tuition tax credit bill.
We believe that tuition tax credits would cause irreparable harm to
our system of free public education. They would encourage divisive
forces in our society and lead to a system of educational finance
that would work to the detriment of the vast majority of American
children and their parents.

No one should be fooled by the fact that the initial tax credit is a
small one. A statement was made in the previous panel regarding
an assertion by the president of my union that tuition tax credits
would cause an outflow of students from the public schools to the
private schools. What people fail to report is the other part of that
equation; that is, that tuition tax credits are not just a small con-
tribution made by the Federal Government to equalize educational
expenditures made by the parents of children who attend private
schools. They are only the first step in a massive open-ended enti-
tlement of the kind that the Congress and the President otherwise
seem to find so objectionable. And it will become a method for
causing irreparable harm to public schools for several reasons:

The first is that the $500 provided by the Federal Government
will quickly, if it is ruled constitutional and permissible, be
matched in some form or another by States who have already indi-
cated their willingness to do this. Several States, as the testimony
today has dramatically indicated, have previously passed tuition
tax credit laws. Once that happens, the pressure for tuition tax
credits will then move to the local level.

Just last November in the District of Columbia a tuition tax
credit-because of the very size of it, I think people didn't take it
that seriously-of $1,200 was proposed to be provided as an offset
against taxes paid in the District of Columbia.

If tuition tax credits pass on the Federal level, you will be chang-
ing, in a way that no one can predict, the system of educational
finance in the United States. And I will answer the question Sena-
tor Packwood has asked every witness; that is, if some other
method of tax credits were proposed, if changes were made, would
we support it? For the reasons, outlined above we would not.

Tuition tax credits are a method of educational finance that has
to be taken very seriously. It is not just a matter of $500 to people
who can already afford to pay private school tuitions, it is a matter
of establishing beyond any shadow of doubt, a system of school fi-
nance for private schools based on tax credits. And nothing that
happens in the Federal Government will stop this development
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once tuition tax credits are allowed. We firmly believe that, and
that's what the president of our union, and many people in the
education community continue to assert. It is not because we be-
lieve that the public schools are not valued by the people who use
them or because we have no confidence in their ability to compete
but because you will be establishing a system of educational fi-
nance tilted toward private schools, and I believe the committee
should examine that.

Tuition tax credits would damage public schools for another
reason, and that is that the competition would be unequal, inher-
ently, with private schools having none of the mandates that public
schools are required to observe.

I won't explore that any further-the yellow light is on-I want
to get to final point; and that is, once you open up the tuition tax
credit and make it available, even if the nondiscrimination lan-
guage in the administration's bill is adequate, and I don't believe it
is, you will open up a Pandora's box of a tuition tax credit support
for all sorts of very kooky operations. You will provide tuition tax
credits-for example, I can't see any reason why the People's
Temple in San Fransisco would not have been eligible for a tuition
tax credit.

Senator PACKWOOD. I will tell you. We just finished limiting it to
those schools-didn't we, John?-that are certified by the States.

Mr. HUMPHREY. Many States do not certify private schools in any
way. They take hands off. In fact, there is litigation moving that is
backing States even farther from that.

- I have many other points in the testimony, Mr. Chairman, but
thank you for the opportunity. I realize time is short.

Senator PACKWOOD. Thank you.
Ms. Holmes?

STATEMENT OF JULIA HOLMES, ACTION DIRECTOR, LEAGUE OF
WOMEN VOTERS OF THE UNITED STATES, WASHINGTON, D.C.
Ms. HoLMEs. Mr. Chairman, I will give you a brief summary of

my testimony.
I am Julia Holmes, action director of the League of Women

Voters of the United States. I am pleased to present the views of
the league on "The Educational Opportunity and Equity Act of
1982.)

The League of Women Voters of the United States, a nonparti-
san citizen organization, has members in all 50 States as well as
the District of Columbia, Puerto Rico, and the Virgin Islands.

The league has opposed tuition tax credits since 1978, based on a
two-pronged league position: Support of equal access to education,
and support for desegration as a means of promoting equal access
to education.

I would like to explain the league's opposition to tuition tax cred-
its. Our foremost concern stems from our support of equal access to
education, and we believe that tuition tax credits will undermine
our Nation's commitment to public education.

Yet, with our country facing such dire economic conditions, the
budgetary implications of tuition tax credits make it an evela more
ill-conceived idea. We find it incomprehensible that at the same
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time the administation is cutting aid to public education, it is advo-
cating a program that will primarily benefit middle- and upper-
income families while imposing a multibillion dollar drain on the
Treasury by 1987. Tuition tax credits would take away greatly
needed moneys that should be spent on public education. The
league believes they are massive tax expenditure this Nation
cannot afford. The public policy implications of tuition tax credits
are as far reaching as the budgetary implications.

First, we believe that tuition tax credits would undermine
America's traditional system of tuition free, universal public educa-
tion. Our public schools must bear the special burden of educating
all, including those children who are handicapped, have discipline
problems, or who may be otherwise difficult or expensive to edu-
cate. Private schools, on the other hand, are under no obligation to
admit these children.

Tuition tax credits would also create an educational caste
system. Given the expense of a private school education, this cur-
rent proposal would provide only for a partial reimbursement for
tuition costs. Therefore, most low-income families would still not be
able to afford to send their children to private schools, leaving the
public schools with an increasingly greater percentage of lower
income students.

The league believes that the provisions in S. 2673 which would
prevent high-income families from receiving the tax credit is irre-
velant. Those families affected by this income ceiling could afford
to send their children to private schools regardless of whether or
not a tax credit was available.

The league also believes tuition tax credits are inconsistent with
our Nation's commitment to promote school desegration. In many
communities "segregation academies" have been established to
thwart dese,,ration and promote "white flight." Echoing the nation-
al league's concern, the Nashville, Tenn., league told uF! that this is"a clear der, ionstration of a trend that began in earnest at the time
of the Nashville 1970-71 court-ordered busing for desegration. Of
the 48 private schools included in the October 1980 count 40 per-
cent of these schools have been founded since 1969. Nine of these
schools have been established after implementation of the 1971
court order to integrate our public schools."

In light of the concern about the effect that tuition tax credits
will have on desegregation, we acknowledge the administration's
efforts to include antidiscrimination mechanisms in S. 2673. After
careful examination of these provisions by the civil rights commu-
nity, we were dismayed to find them vague and woefully inad-
equate to prevent tax relief afforded in this legislation from being
used to promote racial discrimination.

The league has always supported active Federal efforts through
the Internal Revenue Service regulation to deny tax-credit status
to schools that participate in racially discriminatory activities.

In light of the depth of the questions raised concerning antidis-
crimination provisions in S. 2673, the league seriously questions
the effectiveness and usefulness of these provisions.

To summarize, the Leaguie of Women Voters is opposed to tuition
tax credits because: They would inhibit equal access to education
for all students; they would create an educational caste system;
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they would cripple efforts to achieve school desegration; and they
are a massive tax expenditure our Nation should not assume.

Senator PACKWOOD. Let me assure you, also, as far as I am con-
cerned, if the bill comes out and it does not have what I hope you
and Mr. Landau and others would regard as satisfactory antidis-
crimination provisions, .I am not going to support it. And that is a
quid pro quo for me on this. Period. I won't. And I think there is a
way to write into a bill satisfactory protections.

I agree with you. I don't think they are in the bill at the
moment.

Mrs. Baisinger?

STATEMENT OF MRS. GRACE BAISINGER, CHAIRPERSON, NA-
TIONAL COALITION FOR PUBLIC EDUCATION, WASHINGTON,
D.C.
Mrs. BAISINGER. Thank you, Mr. Chairman. I am Grace Bai-

singer, chairperson of the-National Coalition for Public Education,
and a past president of the National PTA, and a former president
of the D.C. Congress of Parents and Teachers as well as a current
member of its board of directors. I am here testifying on behalf of
the national coalition and am well-known to this committee.

Senator PACKWOOD. As are many of the witnesses here today.
Mrs. BAISINGER. The National Coalition for Public Education

comprises 51 organizations with a combined constituency of over 70
million members unified in their efforts to oppose and defeat all tu-
ition tax credit proposals. These organizations are representative of
our Nation, devoting their efforts to a variety of causes, among
them: Labor, civil rights, community improvement, education, and
religion, and on the back of our letterhead you will find a partial
listing of our membership.

Almost a century ago, U.S. Speaker of the House Thomas Reed
would needle, his opposition by beginning each House session in-
quiring, "Gentlemen, what outrage have we decided to perpetratetoday?'

Gentlemen of the Senate-in this case, Mr. Chairman only-the
outrage we are dealing with today is a tuition tax credit proposal
that must not be perpetrated on the American public. The concept
of S. 2673 is no more worthy of congressional approval today than
were other tax credit proposals proposed in the past. S. 2673 is es-
sentially the same ill-advised scheme.

Senator PACKWOOD. Let me tell you something that will give you
an incentive to be brief. I have to go vote in about 4 or 5 minutes.

Mrs. BAISINGER. Well, if you don't interrupt me I might make it.
Senator PACKWOOD. OK. But, otherwise you have to wait until

we come back.
Mrs. BAISINGER. The interruptions don't count against my time.

[Laughter.]
All right. As I said, we think S. 2673 is ill advised for the same

reasons that we have given the committee many times.
I would point out that in the District of Columbia, as a citizen

and a voter in the District, we did take it very seriously, and we
overwhelmingly defeated it by a margin of 88 to 12 percent, last
fall. Where 18 percent of the children of school age are enrolled in
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private schools, and where 80 percent of the Catholic school enroll-
ment is black, the tuition tax credit initiative went down in a re-
sounding defeat in every precinct in the city-rich, poor, black,
white.

Tuition tax credits have been discredited by all members of the
coalition.

My testimony focuses on the economic issues, and other members
of the organization testifying throughout this hearing will address
the public policy concerns, the educational concerns, discrimina-
tion, and constitutional issues.

At a time when Congress has already slashed Federal aid for
educational and social programs by more than 30 percent, at a
time when the Federal deficit is projected to exceed $100 billion,
and tax credits will add even more to that cost, at a time when
Federal education cuts are being passed straight through to local
school districts because many States are financially unable to pick
up the losses, at a time when the administration and Congress are
telling the elderly, the hungry, the disadvantaged, the unemployed,
the handicapped, and the Federal worker, and those with low in-
comes that they must do with less, it is outrageous that while 90
percent of our children attend public schools we are meeting here
today to consider a multibillion-dollar giveaway to approximately
10 percent of those students whose parents choose to send them to
nonpublic schools.

The ultimate irony, of course, is that the students who need the
help most will get the least. Take just one State, for example, the
State of Wyoming. It suffers neither from the depressed economies
of the Northeast and Midwest nor from the growth of the South-
west but comes close to typifying the financial struggles that all
States are experiencing.

[Bell rings.]
Oh, you did that.
Senator PACKWOOD. He did that.
Mrs. BAISINGER. I should use my own watch. I can't believe that I

only got through a page and a half.
Senator PACKWOOD. You can take another couple of minutes; but

when those five bells -ring I am going to go, and I do have a couple
of questions I want to ask.

Mrs. BAISINGER. I think the points are well made. The cuts in
education programs and social welfare programs have been so dras-
tic.

Senator PACKWOOD. Yes, but you were opposed to this bill back
in 1977 when we were increasing spending. for education.

Mrs. BAISINGER. And we shall continue to be opposed to it for
public policy issues, always for economic issues, because money is a
finite quantity, and we think money could be better spent. And, of
course, we are opposed to it on constitutional issues.

I will just comment that we think it is very ironical, too, that the
bill should be entitled "The Educational Opportunity Quality Act
of 1982." We heard again, through questioning by our opponents,
Mr. Moynihan and yourself, concern about the refundability and
other inequities in the legislation; and, certainly, the coalition is
most concerned about the factor of discrimination and the lack of
protection as expressed now in the bill.
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Senator PACKWOOD. Well, I think we are in kind of a mutual
stalemate here. I think, honestly, if Pat and I don't like this bill
and the discrimination provisions are such that we can't swallow
them, then the bill is not going to go anyplace.

On the other hand, if we put them in and the administration
doesn't like it, I suppose it still isn't going anyplace in that case,
because it is going to take an effort to get this passed. We are going
to have a filibuster in the Senate-I am aware of that; Senator
Hollings would admit it, and he's good-and we will be on the floor
for 3-4-5-6 days, in cloture petitions, and trying to get 60 votes.
And I don't know where the House may be on this subject now.
They were with us years ago, but I have no idea if they have
changed their temper, their tune, or not.

Mrs. BAISINGER. We are hoping that the House is looking at not
only the financial and budgetary concerns but the broader philo-
sophical issues involved in this bill. And they have been well ex-
pressed by other witnesses.

[The prepared statements of the previous panel follow:]

98-763 0-82--9
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STATEMENT OF DAVID LANDAU, LEGISLATIVE COUNSEL, AMERICAN
CIVIL LIBERTIES UNION

Mr. Chairman and Members of the Committee:

The American Civil Liberties Union appreciates the op-

portunity to present its views on S. 2673, a bill which

provides for tax credits for parents who send their child-

ren to private schools. The ACLU is a non-partisan member-

ship organization dedicated to the preservation and enhance-

ment of the Bill of Rights. Throughout its history the

ACLU has been concerned with the First Amendment protection

for religious freedom and guarantee of separation of church

and state. It is our judgment that under well-established

Supreme Court precedent, S. 2673 would be a law respecting an

establishment of religion and would therefore violate the

First Amendment. We oppose its enactment.

Like its predecessor bill, S. 550,which we commented on a

year ago, S. 2673 proposes a special tax benefit for parents

who send their children to private sectarian schools. We

believe the First Amendment was designed to prohibit the

government from aiding and advancing religion in this way.

Just as the government may not prohibit the free exercise of reli-

gion, including the rights of parents to send their children to

private religious Schools, Pierce v. Society of the Sisters, 268

U.S. 510 (1925), it also may not advance any particular religion,

or religion in general. School District of Abington Township v.

Schempp, 374 U.S. 203 (1963). The government must remain neutral

on the issue of religion. Because approximately 85% of private

elementary and secondary schools in this country are religiously

affiliated, S. 2673, in fact, would have the direct effect of advancing religion,
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regardless of whether Congress states otherwise in Congres-

sional findings. It therefore cannot be squared with the

principle of neutrality toward religion embodied in the Es-

tablishment Clause of the First Amendment.

The Supreme Court has agreed with this view of tax bene-

fits for private, religiously affiliated schools. We have

attached for the record a detailed analysis of current case

law in the area, which I will only briefly summarize here.

Although this analysis was prepared last year, there was no

action in the Supreme Court in the past term that changes our

views.

The principal authority in this area is Committee for

Public Education and Religious Liberty v. Nyquist, 413 U.S.

657 (1973). In that case the Supreme Court invalidated New

York state's tuition tax credit scheme as a violation of the Es-

tablishment Clause of the First Amendment. The Court reached this

result by applying a three-prong test for determining an estab-

lishment of religion: To survive constitutional attack, the

statute in question first, must reflect a clearly secular

purpose; second; must have a primary effect that neither ad-

vances nor inhibits religion; and third, must avoid excessive

entanglement with religion. Lemon v. Kurtzman, 403 U.S. 602

(1971).

The Court held that the primary effect of a tuition tax

credit was the direct advancement of religion. Since 85% of

New York's non-public schools were religiously affiliated,

the tax credit represented "a charge made upon the state for
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the purpose of religious education," 413 U.S. at 791. The Court

also noted that tuition tax credits carried grave potential

for entanglement in the issue of aid to religion. 413 U.S. at

794.

There are several features of the Nyquist decision which

are of particular relevance here. First, the Supreme Court

stated that the label given to a statutory scheme such as "tax

modification," "tax deduction" or "tax credit" was unimportant.

The crucial factor was that the state had provided a special

tax benefit for parents who send their children to private

religious schools. S. 2673 is identical to the New York sta-

tute in this respect. Second, there was no attempt to restrict

the credit to the portion of the tuition which was used ex-

clusively for secular purposes. S. 2673 also does not limit

the credit to that portion of the tuition which is used ex-

clusively for secular purposes. Third, the fact that the

credit is taken by parents is not constitutionally significant.

As Justice Powell stated for the majority, "the effect of the

aid is unmistakably to provide desired financial support for

non-public sectarian institutions." 413 U.S. at 783.

Congress can attempt to assert that this tax credit is not

federal financial assistance (Sec. 6), and that the primary

effect of the bill is not the advancement of religion (Sec. 2),

but the facts will lead ineluctably to Justice Powell's conclusion

in Nyquist. QLkStone v. Graham, 449 U.S. 39, 41 (1980) (pre-eminent

purpose of Kentucky statute requiring posting of Ten Conuandments in

public schools is religious, notwithstanding avowed secular
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purpose.) Finally, the entanglement concerns expressed by the

court in Nyquist are greatly magnified under the federal pro-

posal in S. 2673 because the tax credit has a far higher limit -

$500 - than the New York law, which only had up to $50 for ele-

mentary school students and double that for high school students.

The Supreme Court has not retreated from the Nyquist de-

cisioN which has been widely recognized by the lower federal

courts. See Public Funds for Public Schools of New Jersey

v. Byrne, 590 F. 2d 514 (3d Cir. 1979),aff'd mem. 442 U.S. 907

(1979), Rhode Island Federation of Teachers v. Norberg, 630 F.

2d 855 (lst Cir. 1980), Kosydar v. Wolman, 353 F. Supp. 744

(S.D. OH! 1972), aff'd Sub nom. Grit v. Wolman, 413 U.S. 901

(19 73 ).!/ The tuition tax credit schemes struck down in these

cases are similar to the one proposed in S. 2673. In each of

these cases, the courts found that facts demonstrated the primary

effect of the tax benefit would flow to religious institutions.

The facts in these cases are typical of the nation as whole. It

is inescapable that the national tuition tax plan in S. 2673

would have the same primary effect.

We believe the case law in this area to be fundamentally

sound. It is rooted in the history of this nation which was

/ Recently, a panel of the Eighth Circuit Court of Appeals
upheld Minnesota's tuition tax deduction for school-related
expenses both private and public. Mueller v. Allen (No. 81-
1569), April 30, 1982. Plaintiffs are now petit zoning the
Supreme Court for review.
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formed in part to escape from the tyranny of government -

advanced religion. The separation of church and state is a

cornerstone of our constitutional democracy. We urge Congress

to honor this constitutional principle and reject the special

tax benefits for private religious schools which would be enacted

by S. 2673.

Thank you for the opportunity to present our views.
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* AMERICAN CIfIL UBRTIES UNION
Wh"ngtonOfflce

February 1981

MEMORANDUM

UNCONSTITUTIONALITY OF TUITION TAX CREDITS
UNDER THE FIRST AMENDMENT

The issue of the constitutionality of tuition ta4
credits for private elementary and secondary schools1 is a
matter of settled law. In 1973, the Supreme Court inval-
idated New York state's tuition tax credit as a violation of
the Establishment Clause of the First Amendment. Committee
for Public Education and Religious Liberty v. Nyquist, 413
U.S. 657 (1973). This 6-3 decision means that the Supreme
Court would quite clearly strike down any similar federal
tuition tax credit. The Court's opinion was authored by
Justice Powell and joined in by Justices Douglas, Brennan,_
Marshall, Stewart and Blackmun. Chief Justice Burger and
Justices White and Rehnquist dissented.

The Nyquist case involved a challenge to provisions of
the New York State Education and Tax Laws which provided,

1. This memorandum concerns only the constitutionality of
tuition tax credits for nonpublic elementary and secondary
schools. The Supreme Court has not considered the issue
of credits for private collegiate education.
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inter alia, for tax benefits to parents of children attending
prT-vate eementary and secondary schools in New York. 2/ Under
the statute, parents could subtract from their adjustedT gross
income a designated amount for each dependent for whom they
had paid at least $50 in nonpublic school tuition.2/ The
amount of the deduction was not dependent upon how much the
taxpayer actually paid for nonpublic school tuition and was
given in addition to any deduction to which the taxpayer was
entitled for other religious or charitable contributions.
There were no restrictions on the types of nonpublic institu-
tions for which the tuition credit could be claimed. Over
85% of the nonpublic schools in New York were religiously
affiliated.

The Supreme Court struck down this portion of the law._/
The Court held that New York had enacted a law "respecting an
establishment of religion" and therefore had violated the
First Amendment. The Court reached this result by applying
its well-established three-prong test for determining an
establishment of religion: to survive constitutional attack,
the law iqr question first, must reflect a clearly secular
purpose,_l second, must have a primary effect that neither
advances nor inhibits religion_/N and third, must avoid excessive
entanglement with religion._/

2. The amendment also provided for direct money grants for
maintenance and repair of school facilities and equip-
ment and for tuition reimbursements for parents whose
yearly income was under $5000.

3. The state labelled the system a "tax modification"
program; the plaintiffs labelled it a "tax credit"; and
the Solicitor General labelled it a "deduction." The
district court chose the label of "tax credit." The
Supreme Court said the precise label was unimportant;
the scheme clearly was a special tax benefit and this
was the crucial factor.

4. The provisions on maintenance, repair and tuition re-

imbursement were also invalidated. 413 U.S. at 774-789.

5. Epperson v. Arkansas, 393 U.S. 97 (1968).

6. McGowan v Maryland, 366 US 420 (1961); School District
of ASngton Township v. Schempp, 374 U.S. 203 (196"3.

7. Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971), Tilton
v.-Richardson, 403 U.S. 672, 678 (1971).
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The New York statute did have a secular purpose. Al-
though tne state had a legitimate interestin promoting
pluralism in education, the primary effect of the statute was
the direct advancement of religion. Writing for the Court,
Justice Powell likened the tax credit to the cash reimbursement
for tuition enacted under a separate section of the law and
also invalidated by the Court. Since 85% of nonpublic schools
were religiously affiliated, the tax credit represented "a
charge made upon the state for the purpose of religious ed-
ucation." 413 U.S. at 791.

There was no attempt to restrict the credit to the portion
of the tuition which was used exclusively for secular purposes .
The credit could be taken for that portion of the tuition
which went to pay the salary of the employees who maintained
the school chapel or the cost of renovating classrooms in
which religion is taught. Indeed, it was the function of the
law to provide assistance to private schools, the majority of
which were sectarian. And, even though the tax benefit went
to the parents and not the schools, the purpose of the benefit
was to insure that parents still have the option to send
their children to religiously oriented schools. Thus "the
effect of the aid is unmistakably to provide desired financial
support for nonpublic sectarian institutions." 413 U.S. at
783.

The Court sharply distinguished tax exemptions for
property used solely for religious purposes which had been
previously upheld in Walz v. Tax Commission, 397 U.S. 664
(1970). It stated thatsuch exemptions, which covered all
property devoted to educational, charitable or religious
purposes, were extended to a large and neutral class of bene-
ficiaries. The class of organizations that benefited from
them was not composed of exclusively or predominately religious
institutions. Tax credits, on the other hand, would flow
primarily to parents of children attending sectarian nonpublic
schools. Rather than having a general tax status, tax credits
are special benefits. As Justice Powell wrote, "Special tax
benefits... cannot be squared with the principle of neutrality
established by the decisions of the Court. To the contrary,
insofar as such benefits render assistance to parents who
send their children to sectarian schools, their purpose and
inevitable effect are to advance those religious institutions."
413 U.S. at 793.

8. The Court noted that it would be impossible to impose
upon religious institutions restrictions on use of the
tuition. 413 U.S. at 714.
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Finally, the Court concluded that tuition tax credits
carried "grave potential* for entanglement in the issue of
aid to religion. 413 U.S. at 794. Although the actual
credit granted was low the Court feared that programs
would inevitably expand, and the political pressures and
attendant political strife over Church-State relationships
would intensify. This divisiveness should be avoided.

The proposal for federal tuition tax credits for non-
public elementary and secondary schools is almost identc-ail
to the one struck down in Nyquist. The Packwood-Moynihan
bill (S. 5b0) would provide a tax credit for parents who send
their children to nonpublic schools. As in the New York
statute, there would be no restrictions on the types of non-
public institutions for which the credit may be claimed.
Since 90% of the parents eligible for the credit would have
children attending religiously affiliated schools, the pro-
posed federal law, like the New York state law, would have
the primary effect of advancing religion. it would be a
special tax benefit whose purpose and inevitable effect are
to aid and advance religious institutions. Nyquist, supra,
413 U.S. at 793.9/ Moreover, the entanglement concerns
expressed by the Court in Nyquist are greatly magnified under
the federal proposal because the tax credit has a far higher
limit--$500--than the New York law which had aid up to $50
for elementary school students and double that for high school
students.

The simultaneous enactment of a college tuition tax
credit scheme does not save the proposal. S.550 would
enact them separately and provides for severability should
either be invalidated. As the United States Court Appeals
for the Third Circuit recently held in invalidating New
Jersey's tuition tax credit law, the benefited provisions for
collegiate education do not correct the constitutional defects
of credits for elementary and secondary education. Public
Funds for Public Schools of New Jersey v. Byrne, 590 F2a 514,
520 (3rd Cir. 1979). This decision is consistent with other
Supreme Court decisions which have recognized a distinction
between college education and elementary and secondary education

9. A principal sponsor of the bill, Senator Moynihan, has
conceded this crucial fact. During the 1978 Senate
floor debate on this proposal, he stated in response to
a queston on the primary target of the bill, "We are,
first of all, talking primarily about schools which have
religious affiliation." 95 Cong. Rec. S13249 (Aug. 14,
1978).
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for the purpose of the Establishment Clause. The Court applies
a strict test for aid to nonpublic elementary and secondary
schools.10/ See L. Tribe, American Constitutional Law, Secs.
14-19, 14-12 (N78)

The Supreme Court has not retreated ftom the Nyquist
decision which has been widely recognized by the lower federal
courts.1I/ Under the three-prong test used in Nyquist to
analyze statutes which are challenged under the EstabTishment
Clause, any proposal for federal tuition tax credits for
private elementary tid secondary schools violates the Estab-
lishment Clause of the First Amendment and is therefore
unconstitutional.

David E. Landau
Legislative Counsel

10. Compare, Roemer v. Board of Public Works of Maryland,
426 U.S. 735 (1976) (upholding annual noncategorical
grants to state accredited private colleges, including
religiously affiliated institutions# provided that none
of the state funds is utilized by an institution for
sectarian purposes and that the institution does not

.award only seminarian degrees); and Wolman v. Walter,
433 U.S. 229 (1977) (striking down a Ohio statute supplying
nonpublic elementary and secondary school students with
instructional materials and equipment and field trip
services).

11. The overwhelming majority of lower federal courts before
and after Nyquist have declared that.state statutes
which provide tax benefits to parents of nonpublic
school children violate the First Amendment. See Public
Funds for Public Schools of New Jersey v. Byrne, 590
F.2d 514 (3d Cir. 1979) (striking down New Jersey's
granting of deductions to parents of children attending
nonpublic schools), Rhode Island Federation of Teachers
v. Norberg, 479 F.Supp. 1364 (D.R.I. 1979) (striking
down Rhode Island statute granting tax deduction limited
to amount of tuition to parents of children attending
both public and nonpublic schools); Kosydar v. Wolman,
353 F.supp. 744 (S.D.O. 1972) (strikingdown OhTo
statute granting tax credits to parents who had increased
expenses in excess of those borne by parents generally
in securing primary and secondary schooling for their
children). Contra -Minnesota Civil Liberties Union v.
Roemer, 452 F.Supp. 1316 (D. minn. 1978) (upholding
Mnnesota statute which granted tax deductions to
parents of students attending both public and private
schools.)
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STATEMENT OF
GREGORY A. IINPHREY

DIRECTOR OF LEGISLATION
AMERICAN FEDERATION OF TEACHERS, AFL-CIO

ON TUITION TAX CREDITS
BEFORE THE U.S. SENATE CO4ITTEE ON FINANCE

July 16, 1982

Mr. Chairman and Members of the Committee:

The Americani Federation of Teachers representing more than 580,000

teachers, paraprofessionals and other educational employees strongly

opposes the enactment of any tuition tax credit bill. Tuition Tax Credits

would cause irreparable harm to our system of free public education. They

would encourage divisive forces in our society and lead to a system of

educational finance that would work to the detriment of the vast majority

of American children and their parents.

Tuition Tax Credits represent a massive expenditure of public funds

on behalf of 10% of the school age population whose families are on the

whole, better-off economically than the population, in general.

No one should be lulled by the fact that the initial credit is a

relatively small one. If the President's Tuition Tax Credit bill becomes

law, it will represent only the first installment of a massive open ended

entitlement program of the type the President otherwise finds so objectionubl

It will also become the method for causing irreparable damage to the public

schools.



Five-hundred dollars from the Federal government will be quickly

matched by a number of states who have in the past enacted similar

legislation. In addition, it would only be a short time before the demand

for tax credits was extended to the local level as it already has been in

the District of Columbia where a plan to provide a $1200 tuition tax

credit was voted on last November. In short, a $500 Federal tax credit

would blossom into a complete financing package for private elementary

and secondary education which would undermine the financial base for our

public school system and which would radically change our system of school

finance for the worst. Tuition Tax Credits would undermine our

methods of educational finance and result in an erosion of support for

public schools.

Tuition Tax Credits would inevitably damage public schools for another

reason. The competition that would be fostered between public and private

education would be inherently unequal since private schools must observe

none cf the mandates placed on public schools. The admission policies

of private schools in regards to handicapped, non-English speaking or

other students with-special-needs are not governed by state or federal laws.

Children with expensive educational or behavioral problems simply never

make it past the first screening in most private schools. With tax credits

paving the way, a process would begin which would allow private schools to

attract those students easiest to serve. The public schools would then have

the problem of serving higher and higher concentrations of students with the

most difficult and expensive educational and behavioral problems. In the
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public mind the public schools would be seen as a dumping ground to be avoided

with the aid of tax credits.

Another issue that must be addressed is that of equity. How can our

Federal government even think of spending $500 per private school child when

programs serving children with the greatest economic and educational needs are

being slashed and eliminated by the Reagan Administration? ESEA Title I,

Aid for the Economically Disadvantaged, Education for All Handicapped

Children, Bilingual education and aid programs for needy college students

have all come under the Reagan knife. Is is fair to even consider spending

almost three times as much on each student in private schools than is being spent

per public school student?

While we believe the facts clearly establish that there will never be

a time when it is justified to pass a tuition tax credit bill, the current

slashing and elimination of on-going education programs being carried out

by the Reagan Administration makes 1982 a time when the unfairness of this

proposal is most acute. To gouge public education to pay for private education

is simply too such even for this Congress to bear. It is shocking to

realize that while these hearings are proceeding,this same Committee is

sitting to try and find a way to increase taxes by $20 billion to meet the

goals of the Congressional Budget Resolution. I wonder what taxes will be

raised to pay for the additional $1.2 billion in costs needed to pay

for this bill when it is fully implemented.

Another simple test that a Tuition Tax Credit bill fails to pass is

that of need. Last simmer the Congress passed and the President signed
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into law the largest tax cut in our Nation's history. More than $750 billion

in taxes are projected to be cut through Fiscal Year 1986. In addition,

Congress has changed the rules for charitable contributions and will now

allow those using the short tax form to make tax deductible gifts to non-

public schools. Given the tax changes already made, there is no need

to provide additional tax relief to those who use non-public schools.

Non-public school enrollments have been stable recently (some indicators

are that they are actually increasing). Clearly, the survival of non-

public schools are not at issue now, if in fact they over were. There is

no established need for tuition tax credits.

You should also consider the divisive effects tuition tax credits will

have on our society. Tuition Tax Credits will lead to schoolorganized on

idiological rather than educational principle as well as schools based on

race, class and ethnic background. They will foster or support the creation

of schools run by extremists. We can expect our tax dollars will be used

to pay for schools run by cults such as the Moonies or by political extremists

of the right and left whose contribution to a stable democratic society has

not been established. In doing this service to the aforementioned groups, you

will damage an institution whose contribution to our country is second to none.

Tuitions paid to schools run by the Reverened Jim Jones and the People's

Temple would have qualified for a tuition tax credit under the bills pending in

Congress. Here was a group that was integrated by race, opposed to discrimination,

identified as a legitimate religion--they had all the surface markings
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of a legitimate organization. This could have been a group meeting the standards

found in the bills before this Committee. It is easy to see how tuition

tax credits will finance the expansion of schools run by extremists. It is

also necessary to point out that the so-called safeguards in the President's

bill amount to little more than smoke and mirrors. If anything it offers even

less civil rights protections than other proposals heard by this Committee.

Tuition Tax Credits fail to meet the necessary tests that should be given

to any piece of proposed legislation. They will damage a vital productive

institution, public education, they will lead to divisions in our society and

there is no demonstrated need for the proposed expenditure of the funds.

They are also a roll of the dice. Once the public school system is harmed

by tuition tax credits, there will be no way to put things back in working

order and the educational opportunities of millions of children will be

diminished.

We realize that this Committee does not have jurisdiction over education

legislation, but you have before you legislation that will have a profound

effect on the education of our Nation's children not just a tax relief

measure.

Thank you.

opeiu#2
aflcio
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TESTIMONY

BEFORE THE SENATE FINANCE COMMITTEE

ON THE EDUCATIONAL OPPORTUNITY AND EQUITY ACT OF 1982, S 2673

BY

JULIA A. HOLMES, ACTION DIRECTOR

LEAGUE OF WOMEN VOTERS OF TIlE UNITED STATES

JULY 16, 1982

Mr. Chairman, members of the Committee, I am Julia Holmes, Action Director of

the League of Women Voters of the United States. I am pleased to present the

views of the League on *The Educational Opportunity and Equity Act of 1982,"

S 2673.

The League of Women Voters of the United States, a non-partisan citizen organi-

zation, has members in all SO states as well as the District of Columbia, Puerto

Rico and the Virgin Islands.

The League has opposed tuition tax credits since 1978, when the League national

Convention, consisting of over 2000 League leaders from across the country, di-

rected the national board to oppose tax credits for families of children attending

non-public elementary and secondary schools. Convention action was based on a

two-pronged League position: support of equal access to education and support

for desegregation as a means of promoting equal access to education.

-98-763 0-82-10
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The League reaffirmed this cotrivitrent by desiqnatinq opposition to tuition

tax credits as one of its action priorities for 1982. In support of this action

priority, League members across the country are writing letters to their members

of Congress opposing tuition tax credits; meeting with members of Congress to

discuss the issue and organizing local educational campaigns on tuition tax

credits.

The LWVUS has held a position in support of equal access to education since the

early sixties,- and has promoted it at both the national and local levels through

a-ariety of efforts. The League has supported a wide variety of federal pro-

grams enacted during the past two decades aimed at meeting the educational needs

of the poor and minorities. Nearly every state League has studied the issue of

school finance and is involved in identifying inequities in the ways in which

schools are funded.

We have also worked for a strong federal civil rights enforcement role, includ-

ing support for busing as an option for implementing school desegregation. Local

League efforts in support of peaceful school desegregation have been constant

and tireless -- including everything from filing court suits, establishing com-

munity coalitions, and running rumor control centers.

Before I begin my discussion of the League's position on tuition tax credits, I

want to take this opportunity to tell you of our support for the Senate Concurrent

Resolution 103. Leagues all across the country are circulating petitions in
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support of this resolution because it reaffirms our nation's conunitment to public

education and stresses the importance of such a system to the future social and

economic goals of our country. And, based on this commitment to public education,

the Resolution calls for opposition to tuition tax credits.

I would like to outline the reasons why the League is adamantly opposed to tuition

tax credits. As stated earlier, the League's fundamental opposition to tuition

tax credits stems from our support of equal access to education and our concern

that tuition tax credits would undermine our nation's commitment to public educa-

tion. This concern is still foremost in the League's mind. Yet with our country

facing such dire economic conditions, the budgetary implications of tuition tax

credits make it an even more ill conceived idea.

In 1983, the national deficit will exceed $100 million. In an effort to reduce

the deficit the Administration has proposed massive cuts in social programs, in-

cluding a 25%l reduction in federal aid to education. It is inconceivable that

at the same-time the Adninistration is cutting aid to public education, it Is

advocating a program that will primarily benefit middle and upper income families

while imposinga $1.7 bill ionor more drain on theTreasury by 1987. As set forth in

S 2673, the tuition tax credits plan would add nearly $4 billion to $5 billion

to an already swollen budget deficit. In an era of battling.economic erosion,

the League believes it is senseless to advocate such a costly plan.

Another economic argument against tuition tax credits is that the proposed credits

would be in the form of non-stimulating credits, that is, credits that do not in
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turn generate revenues. This is a massive amount of lost revenues -- approximately

one-third of all funds provided by the federal government to support public educa-

tion In our country. Tuition tax credits would become expensive and uncontrollable.

The end result would be the addition of another large, inflationary item in the

federal budget th~t our country cannot afford.

Furthermore, the federal government is already providing financial support to

private schools. While the federal government's annual contribution to the public

schools at present amounts to $160 per student. the federal government also con-

tributes to private schools -- at least $58 for each private school student --

through existing education programs, such as school lunch, transportation, and

aid to disadvantaged children. In addition, the tax-exempt status of many

priyate schools already gives them the equivalent of a considerable federal finan-

cial contribution.

Tuition tax credits would take away greatly needed monies that should be spent on

public education. The League believes they are a massive tax expenditure this

nation cannot afford. Measured against severe budgetary restraints, tuition tax

credits are an inappropriate idea. Examination of the public policy Implications

of such a plan further substiantiates that claim.

First, we believe that tuition tax credits would undermine America's traditional

system of tuition-free, universal public education. Providing such an educational

system has long been the cornerstone of our American democracy. Our public

schools open their doors to all types of students and serve a vital socializing
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process. in performing this role, our public schools must bear the special

burden of educating all, including those children who are handicapped, have

discipline problems, or may be otherwise difficult or expensive to educate.

Private schools, on the other hand, are under no such obligation to admit

these children. For example, in Iowa the public schools have been leaders in

providing special education for handicapped and disabled children. The Iowa

League of Women Voters has told us that:

Iowa's special education program works because of the great

heterogenity of the public schools' population. Tuition tax

credits would encourage parents to enroll their children in

private schools, thus, leaving the public schools with a dis-

proportionate number of children the private schools would

not accept--those with learning disabilities, physical handi-

caps and emotional problems.

Tuition tax credits also would create an educational caste system. Since tuition

tax credits would be a reimbursement of tuition costs, they would encourage middle

and upper middle income families to enroll their children in private schools. The

Administration's proposal would allow an individual to take a tax credit equal

to 50% of the educational expenses paid by him/her during one year up to a maximum

amount of $100 per student in 1983 to a maximum credit of $500 in 1985. Given-

the expense of a private school education, this current proposal would provide

only a partial reimbursement for tuition costs. Therefore, most low-income fami-

lies would still not be able to afford to send their children to private schools,

leaving the public schools with an increasingly larger percentage of lower income

students.
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A case in point is Nashville, Tennessee where the number of needy children in

public schools is growing. The LWV of Nashville reports that:

During 1970-71, 16% of the students in Nashville's public schools

were eligible for the free lunch program. By 1980-81, 44% of the

public school students were eligible. Clearly, those who will not

benefit from tuition tax credits are a growing proportion of the

school population.

In an attempt to target the tax credits, S 2673 contains a provision to phase

out tax credits for families with incomes of more than $50,000 a year and to

make families with incomes above $75,000 ineligible for the credit. Even though

this plan would prevent high income families from receiving the tax credits, the

League believes this provision is irrevelant. Those families affected by this

income ceiling could afford to send their children to private schools regardless

of whether or not a tax credit was available.

Tuition tax credits would then be a federal subsidy created to provide assistance

for the parents of a small percentage of the nation's students, only 11.3% of

the total student population, including many of the most economically advantaged

students in the country.

Third, the League believes tuition tax credits are inconsistent with our nation's

commitment to promote school desegregation. Tuition tax credits would have a

particularly disastrous impact on public schools in desegregated school districts

to the detriment of a strong integrated education system. In many communities
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"segregation academies' have been established to thwart desegregation and promote

"white flight." Moreover, Congress has repeatedly hampered whatever efforts the

Internal Revenue Service has made to deny tax-exempt status to such racially

discriminatory private schools. Therefore, tax benefits are flowing to these

schools. We are appalled to think that the Congress would further promote finan-

cial support of such institutions. There is growing evidence in a number of

desegregated school districts that white flight has stabilized or declined, but

establishment of tuition tax credits would erode the efforts of parents and com-

munity organizations to establish quality integrated education. Echoing the

national League's concern that tuition tax credits would erode much of the

positive gains public schools have made toward desegregation, the Nashville,

Tennessee LWV contends:

...that the tax subsidy is a powerful Incentive for parents

to leave the public schools. Nashville made considerable

progress in implementing desegregation. Initially there was

considerable "white flight" but enrollments have now stabi-

lized. In October 1980 private school enrollment was" 14,882

while the public school enrollment steadied at 68,000. Thus,

Nashville's 20-plus private school enrollment is almost

double the national average. This is a clear demonstration of

a trend which began in earnest at the time of Nashville's 1970-

71 court-ordered busing for desegregation. Of the 43 private

schools included in the October 1980 count, 40% of these schools

have been founded since 1969. Nine of these schools have been

established after implementation of the 1971 court order to inte-

grate our public schools.
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In light of the League's concern about the effect tuition tax credits will hdve

on desegregation, we acknowledge the Administration's efforts to include anti-

discrimination mechanisms in S 2673. After careful examination of these pro-

visions by the civil rights community, we were dismayed to find them vague and

woefully inadequate to prevent tax relief afforded in this legislation from being

used to promote racial discrimination.

First, the League has always supported active federal efforts through the Inter-

nal Revenue Service (IRS) regulation to deny tax-exempt status to schools that

participate in racially discriminatory activities. Under proposed S 7408 of

the Internal Revenue Code which has been added as part of this bill, the IRS

involvement in discrimination cases would be greucly limited. Under this section

the Attorney General may file a suit only upon request of the person who allegedly

was discriminated against. In essence, if the IRS has denied an application for

tax-exemption, or has begun administrative proceedings to revoke a previously

granted exemption because of racial discrimination, the IRS may not refer the

matter to the Attorney General for the filing of a declaratory judgment lawsuit.

Hence, as set forth in this bill, the general prohibition against third-party

complaints to the Attorney General extends even to other agencies of the federal

government. The League believes such a practice would severely restrict the

initiation of litigation against schools that have already been determined to

have engaged in raciallydiscriminatory practices and inhibit the IRS from

carrying out its constitutional authority.

Civil rights provisions in the bill also change the definition of who can bring

discrimination charges. Traditionally, the IRS has been responsible for investi-
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gating discrimination claims on behalf of individuals or groups against schools.

In a reversal of this position, S 2673 requires the individuals who believe they

have been discriminated against to petition the Attorney General within six months

of the alleged act. The League believes this is a major step backward in civil

rights enforcemenE in that it shifts the burden of proof from the suspect schools

to individual complainant. Such a requirement forces the alleged victim to bear

a monetary and time-consuming burden to protect his/her rights.

Another concern of the League focuses on the Attorney General's enforcement dis-

cretion. After receipt of a complaint petition, the Attorney General is free

to discuss the allegations with the school in unsworn, out-of-court meetings or

correspondence. The bill does not provide any specific role for the complainant

in these negotiations or in subsequent judicial proceedings. The League feels

this is a blatant violation of an individual's due process rights. The League

has long been commited to open government and an informed citizenry. If indi-

viduals file a complaint with the federal government, the League believes they

have a right to know what information is being exchanged between the involved

parties.

The concept of requiring schools to sign a sworn statement claiming they are not

discriminating also raises questions as to the effectiveness of the civil rights

provisions in the bill. In the past, pain of perjury or fines has not been enough

of a deterrent to make such action work properly. And, the management structure

of private schools makes this matter more complicated because the person signing

the statement may not be aware of practices of other school staff. For example,
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if the board of directors signs the statement swearing that no racially dis-

criminatory practices exist in their school, can individuals on the school's

administrative staff be prosecuted because they have engaged in discriminatory

practices? S 2673 provides no clear answer to that question.

In light of the depth of questions raised concerning the anti-discrimination

provisions in S 2673, the League seriously questions the effectiveness and

usefulness of these provisions.

As I have stated, the League believes tuition tax credits have adverse budget-

ary, public policy and civil rights implications.

In conclusion, the League of Women Voters is opposed to tuition tax credits

because: they would inhibit equal access to education for all students; they

would create an educational caste system; they would cripple efforts to achieve

school desegregation; and they are a massive tax expenditure our nation should

not assure.
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Chairperson
Mrs. Grace BaiWngor
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STATE. OF THE NATIONAL COALITION FOR PUBLIC EDUCATION

Mr. Chairman and members of the Senate Finance Committee. I am Grace

Baisinger, Chairperson of the National Coalition for Public Education. The

National Coalition for Public Education comprises 51 organizations with a

combined constituency of over 70 million members unified in their efforts

to oppose and defeat all tuition tax credit proposals. Almost a century ago.

U.S. Speaker of the House, Thomas Reed, would needle his opposition by

beginning each House session inquiring, "Gentlemen, what outrage have we decided

to perpetrate today?" Gentlemeh-of the Senate-Finance Committee, the outrage

we are dealing with today is a tuition tax credit proposal that must not be

perpetrated on the American public. The concept of S. 2673 is no more worthy

of Congressional approval today than were other tax credit plans proposed in

the past. S. 2673 is essentially the sae ill-advised scheme that has been

rejected by the public every single time it has been voted on over the last

decade and one-half. It was overwhelmingly rejected by voters in the District

of Columbia last fall by a margin of 882 to 12% and has been discredited by

all members of this Coaflti I6 as being unsound economically, educationally and

is in violation of the constitutional principleof separation of church and

state. The President's proposal, whether it is implemented immediately or phased

in over several years, is a not too subtle attempt to weaken the American public

school system.
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ECONOMIC ARGUMENTS

o Tuition tax credits represent a massive tax expenditure that our
nation cannot afford.

o The lost revenue would be in the form of non-stimulating credits
that do not generate new revenues to replace those lost through
the tax credits.

o Tax credits are expensive and uncontrollable, thereby adding
another large inflationary item to the federal budget.

o The basic tax credits program would invite endless escalation as
tax credits and tuition push each other upward in a continuing
spiral.

o Tax credits will limit future federal funding for public schools.

o Since tax credits will provide only partial reimbursement for private
school tuitions, poor parents will be barred from participation.

o Public school parents would be taxed tNice: once for public schools
and a second time through the tax bonus granted for private school
parents.

o Money spent on each pupil would disproportionately favor non-public
schools since tax credits would allocate per-public expenditures at
four times the amount of federal aid for each student in public
schools.

At a time when Congress has already slashed federal aid for educational

and social programs by more than 30%, at a tLie when the federal deficit is

projected to exceed $100 billion (and tax credits will add even more to that cost),

at a time when federal educational cuts are being passed straight through

to local school districts because many states are financially unable to

pick up the losses, at a time when the Administration and Congress are telling

the elderly, the hungry, the disadvantaged, the unemployed, the handicapped

and those with low incomes that they must do with less, it is outrageous we

are meeting here today to consider a multi-billion dollar give away to approximately

102 of those parents who choose to send their children to non-public schools.

The ultimate irony of this, of course, is that the students who need

the most help will get the least. Take just one state for example- the State

of Wyoming. It suffers neither from the depressed economies of the northeast

and midwest, or from the growth of the southwest, but comes close to typifying
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the financial struggles that all states are experiencing. Programs to

be reduced over the next two years as a result of federal cuts include:

Chapter I of Public Law 97-35 (Title I) - $1,766,300 or a 37% cut; Chapter II

of Public Law 97-35 (Block Grants) - $460,731 or a 10% cut; Vocational

Education - $498,008 or a 36% cut; Handicapped Education - $512,205 or a

24% cut; School Lunch Program - $238,694 or a 7.5% cut; and Bilingual

Education - $7,745 or a 402 cut. State Superintendent of Public Instruction

Lynn Simons has warned that "impoitant programs are being jeopardized,

programs for those who are least able to sustain the loss, our children.

Every child in public school will be affected by these cuts, especially

those who may be served by more than one of the federal programs."

Drastic reductions in current federal education programs have the effect

of reducing federal funding for schools and increasing money available to non-

public schools. Indeed, John Chapoton, Assistant Secretary for Tax Policy

in the Department of Treasury removed all doubt about where the money was

coming from to pay the high cost of tuition tax credits. "Tuition tax credits

would be increased to the extent that direct student assistance programs are

reduced or private school enrollments or tuitions increase." In essence, "'

the money cut from Wyoming's federal assistance to public school students would

be used to subsidize the choice of parents nationwide who choose not to use the

public schools. In fact, tuition tax credits would, in effect, pro-ide non-

public schools two and one-half to five times the amount of federal support

prasdntly given to public school students.

Lastly, public money is already being allocated to non-public schools

through assorted local, state and federal resources. Many primary forms of

public support for non-public schools are already Imbedded in tax codes and state

and federal regulations:

o At state and local levels, private schools usually are exempt from
property taxes on real property and improvements used for school
purposes.
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o Non-profit schools pay no income, use or sales taxes;

o Individuals and corporations may deduct voluntary private school
contributions from federal income taxes;

o In many states, students of private education receive publically
supported services and equipment, such as testing, textbooks,
handicapped services and transportation. Released time and dual
enrollments are also common. Pennsylvania estimates expenditures
of $40 million for selected private school services, New York estimates
that private sch 1 services cost-about $200 million and Ohio estimates
private school services at--$45 million and growing.

o In all states, non public schools will have the opportunity to participate
In ECIA. In many states, this will translate into more dollars for
private schools. While the data for ECIA is just beginning to come, we
know that Delaware private schools will get 15% in new money and New
Jersey private schools will get 17Z in new federal monies. We suspect
this will establish a trend in other states.

Review the facts: -

1. The major cost of tuition tax credits;

2. The huge projected federal deficit of over $100 billion;

3. The public monies already being appropriated to non-public
schools through local, state and national sources;

4. The economic abandonment of the national government of its
own public schools through dramatic spending cuts at a time
when state and local governments are unable to assume or
make-up the deficits;

These facts all suggest that tuition tax credits are ill-conceived,

unneeded and based on a single premise - the pillage of the federal treasury.

The tax credit appeal is matched only by the damage it will do to the financing

of public education. At a time of overall reductions in federal money, tuition

tax credits mean that non-public schools will be getting a larger share of

the smaller pie. It does not make much sense to provide non-public schools

with unrestricted general aid through tuition tax credits while public schools

must fight for what is left.

PUBLIC POLICY ARGUMENTS

The public policy implications of tuition tax credits are as far reaching

as the budgetary implications. S. 2673 would be a dramatic reversal of federal

policy and a clear signal to parents that the government is abandoning the
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public schools (how else can one interpret what has happened to Wyoming

.and many other states) - and those who can afford to get out should get

out while they are able.

Tuition tax credits endanger America's traditional system of -tuition

free public education, locally controlled, serving the needs of all children,

and providing a unifying force in a diverse country. In fact, tuition tax

credits may give license to a dual school system, based on student selectivity,

income, religion and student achievement and without a formal mechanism for

public scrutiny. For instance, S. 2673 does not assure:

I. EQUAL OPPORTUNITY FOR ALL CHILDREN

Public education policy requires that public schools admit all who

appear at its doors. The public schools are obligated to provide equal

education for all students regardless of ability, handicaps, language pro-

ficiency or deficiency in English. Private schools are not mandatory to accept

children who are handicapped, discipline problem, or otherwise difficult to

educate. In fact, only about 2.7 percent of all religious schools provide

programs for the handicapped and only 3 percent of all non-public schools

offer vocational education!

II. EQUAL EDUCATIONAL ACCESS FOR ALL CHILDREN

Since private schools are not required to admit all children who come

to their door, tuition tax credits would result in an educational caste system

segregated by caste, class and religion.

Allowing non-public schools to admit students selectively permits them

also to play favorites among the nations children using race income, educational

need, sex and religion as entrance criteria. Tuition tax credits give public

license to this private selection process which would result in gross educational

inequities and social fragmentation. Harvard professor Stephen Brlly observed

in a Boston Globe article December 15, 1980 that tax credits vill
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"reestablish a blatant class system in which the wealthy and the middle class

buy their way out and pay just enough taxes to keep equaled schools going in

the slums. The combined impact could leave the public schools with the

"welfare" basket" cases.

The National Coalition believes the non-discrimination provision of

S. 2673 to be extremely weak. First, the willingness of the Congress and

the administration to actively deny tax-exempt status to schools that discriminate

by race is suspect. Congress has already blocked the IRS from enacting proposed

regulations that would have revoked tax-exempt status of the non-public schools.

And then on January 8, 1982 the President decided to end the 12 year old government

policy denying tax exemptions to segregated private schools. There is obviously

no political will to enforce any non-discrimination provision, including the

one in S. 2673. The record speaks for itself.

Second, S. 2673 would permit students to be excluded.from private schools

by religion which is no surprise. Host parochial schools by their very nature

sort students according to religion. Many parochial school leaders, however,

do not want to be forced to admit students of other faiths, and S. 2673 would

certainly permit such exclusion.

Third, the simple requirement of the past mandating that schools swear

upon pain of perjury they are not discriminating has led to ineffective enforce-

mant. Given the competing demands upon the time and resources of the United

States Attorneys, it is unreasonable to expect this mechanism will ever be used.

III. A SYSTEM OF ACCOUNTABILITY AND REPRESENTATION THROUGH LOCAL BOARDS
OF EDUCATION, STATE LEGISLATURES AND THE U.S. CONGRESS.

Tuition tax credits would encourage a general assistance program subsidizing

private and parochial schools that are not conceived publicly, do not Eave to

adhere equally to federal, state and local mandates, do not have totally open

admissions standards and are not officially accountable publicly to anyone for
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the use of public dollars. It is inconceivable that the federal government

could sanction a multi-billion dollar tax credit without some mechanism for

ensuring that both the school and tuition charge are legitimate. But how

does the federal government determine the legitimacy of a private school?

By federal regulations? By requiring a state monitoring and reporting system?

Further, in terms of educational quality, if federally subsidized non-public

schools do not succeed, can the federal government argue caveat emptor or

will elected officials be pressured to scrutinize and ultimately regulate

private schools? In terms of protecting the federal treasury and the consuming

public, how long could Congress promote private education without accountability,

yet find that public education must adhere to rigid guidelines requiring

structured accountability for the expenditure of their federally connected

revenues.

The irony (or deliberate hoax) is that S. 2673 is entitled the "Educational

Opportunity and Equality Act of 1982." This rhetoric and obfuscation cannot

diminish what the real effects of the bill would be: separate and unequal

educational systems: One public and one private, one rich and one poor, one

for disadvantaged students and one for advantaged students; one having to

adhere to public mandates and regulations, the other far less regulated.

CONSTITUTIONAL ARGUMENTS

o Tax credits violate the Constitutional principles of separation of
church and state because religious schools would be recipients of
federal aid.

o Since religious schools or parishes would be beneficiaries of tax credits,
federal monies would tend to advance and foster religion at public expense.

o In order to assure tuition tax credits are used for a non-sectarian purpose,
and do not advance or inhibit religion, public surveillance and monitoring
on schools grounds would be necessary thereby leading to excessive entanglements.

o Legislatures and Congress should not abrogate their responsibilities to the
courts. The judiciary should not be the decision makers of educational policy
because they have neither the resources nor the expertise.

In 1971, the U.S. Supreme Court in Lemon vs. Kurtzman established its

three pronged test for constitutionality -- a statute must (1) have a secular

purpose; (2) have a primary effect that neither advances nor inhibits religion;

98-763 0-82-11
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and (3) not lead t1 "excessive entanglement" of church and state. Under

this test, tuition tax credits would surely violate the First Amendment's

separation of church and state provision, ahd thereby be ruled unconstitutional.

Even Administration officials have voiced reservations about the legality of

tuition tax credits, but yet insist on supporting the idea.

Hr. Chairman, The National Coalition for Public Education contends that

the principle of tuition tax credits does a great disservice to public education,

has little to do with educational quality, subsidizes the choice of more affluent

tax payers able to afford private schools, creates social and educational

inequities, and diverts the most important duty of government which is to provide

public education. The demand that a small minority be financially rewarded

for not using free, public education, in addition to receiving exemptions from

prevailing educational and social policy has no legitimate place in public

thinking. The National Coalition thanks you for allowing this testimony.
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The folowwiq i a enu.ial %a of Coaition fm nAm

AMERICAN ALLIANCE FOR HEALTH, PHYSICAL EDUCATION, RECREATION & DANCE (AAHPERD)

AMERICAN ASSOCIATION OF COLLEGES FOR TEACHERS EDUCATION (AACTE)
AMERICAN ASSOCIATION OF SCHOOL ADMINISTRATORS (AASA)
AMERICAN CIVIL LIBERTIES UNION (ACLU$
AMERICANS FOR DEMOCRATIC ACTION (ADA)
AMERICAN ETHICAL UNION (AEU)
AMERICAN FEDERATION OF STATE. COUNTY & MUNICIPAL EMPLOYEES (AFSCMEI
AMERICAN FEDERATION OF TEACHERS (AFT)
AMERICAN HUMANIST ASSOCIATION (ANA)
AMERICAN JEWISH CONGRESS (AJCI
A. PHILIP RANDOLPH IAPR)
AMERICANS UNITED FOR THE SEPARATION OF CHURCH AND STATE (AUSCSI
AMERICAN VOCATIONAL ASSOCIATION lAVA)
BAPTIST JOINT COMMITTEE FOR PUBLIC AFFAIRS (8JCPA)
BOARD OF CHURCH & SOCIETYIUNITED METHODIST CHURCH IUMC)
CHILDREN'S DEFENSE FUND (CDF)
COUNCIL FOR EDUCATIONAL DEVELOPMENT AND RESEARCH (CEDAR)
COUNCIL OF CHIEF STATE SCHOOL OFFICERS (CCSSO)
COUNCIL OF GREAT CITY SCHOOLS (CGCS)
LABOR COUNCIL FOR LATIN AMERICAN ADVANCEMENT (LCLAAI
LEAGUE OF WOMEN VOTERS OF THE UNITED STATES (LWV/US)
MEXICAN AMERICAN LEGAL DEFENSE EDUCATIONAL FUND (MALDEF)
NATIONAL ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS (NAESP)
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE (NAACP)
NATIONAL ASSOCIATION OF SCHOOL PSYCHOLOGISTS INASP)
NATIONAL ASSOCIATION OF STATE BOARDS OF EDUCATION (NASSE)
NATIONAL COMMITTEE FOR CITIZENS IN EDUCATION (NCCE)
NATIONAL CONGRESS OF PARENTS AND TEACHERS (National PTA)
NATIONAL COUNCIL OF JEWISH WOMEN (NCJW)
NATIONAL COUNCIL OF SENIOR CITIZENS (NCSC)
NATIONAL EDUCATION ASSOCIATION (NEA)
NATIONAL PUBLIC EDUCATION AND RELIGIOUS LIBERTY (National Pearl)
NATIONAL SCHOOL BOARDS ASSOCIATION (NSBA)
NATIONAL SCHOOL PUBLIC RELATIONS ASSOCIATION (NSPRA)
NATIONAL SCHOOL VOLUNTEER PROGRAM (NSVP)
NATIONAL URBAN LEAGUE (NUL)
NEW YORK CITY BOARD OF EDUCATION (NYC Bd. of EdJ
STUDENT NEA (SNEAl
UNION OF AMERICAN HEBREW CONGREGATION (UAHC)

UNITED AUTOMOBILE. AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS OF AMERICA (UAW)

UNITED STATES STUDENT ASSOCIATION (USSA) *N



160

Senator PACKWOOD. We are going to take about a 10-minute
recess while I go vote. If any other member comes, have them
start. And I will be back in about 10 or 15 minutes.

[Whereupon, at 1 p.m., the hearing was recessed.]

AFTER RECESS

Senator PACKWOOD. Gentlemen, I apologize. We had two votes
back-to-back.

Now let's start off with Mr. Murren.

STATEMENT OF PHILIP J. MURREN, BALL & SKELLY, HARRIS.
BURG, PA., ON BEHALF OF THE COMMITTEE FOR PRIVATE
EDUCATION, NEW HAVEN, CONN.
Mr. MURREN. Thank you, Senator.
Mr. Chairman, my name is Philip J. Murren. I am a practicing

lawyer in Harrisburg, Pa., with the firm of Ball & Skelly. My ap-
pearance today is for the purpose of offering testimony on behalf of
the Committee for Private Education, which is an organization
composed of several constituent groups representing a total of 15.5
million parents, students, and teachers nationwide.

It may be helpful for the Senator to know that one of the first
statements ever made by an American Congress on the subject of
education came with the enactment of the Northwest Ordinance in
1787. In that charter for the Government of the vast Northwest
Territory, the Congress stated that "religion, morality and knowl-
edge being necessary to good government and the happiness of
mankind, schools and the means of education shall be forever en-
couraged." The measure which this committee now has before it
thus stands in a long American tradition of fostering educational
opportunities.

Senator PACKWOOD. As I recall, that ordinance also provided
money for the paying of a priest or some other religious officials to
provide some education.

Mr. MURREN. I am not sure of that, Senator. It may well have.
Senator PACKWOOD. I think so.
Mr. MURREN. The parental right to choose the education best

suited to the needs of their children has been constitutionally rec-
ognized, and it lies at the heart of our democratic system. It is
allied to two further liberties which are also constitutionally recog-
nized: intellectual liberty and religious liberty. This Congress
furthers religious and intellectual liberty when it removes econom-
ic impoiments and governmentally created tax barriers to the full
realization of educational liberty. Many people of modest and mod-
erate means find themselves without the liberty to choose nonpub-
lic education because for them that liberty is rapidly becoming a
mere paper liberty.

There is an urgent need for relief for parents who choose, and
those who are presently precluded from choosing, nonpublic educa-
tion. This relief can be accorded, with no harm whatsoever, to the
financial well-being or the morale of public education.

As the committee is aware, the U.S. Supreme Court has never
directly ruled on the question of the constitutionality of tuition tax
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credits. In fact, it expressly reserved that question in the 1973 Ny-
quist opinion.

The U.S. Courts of Appeals, which have considered similar ques-
tions, are in disagreement. Congress is, therefore, free to exercise
its own informed judgment as to the constitutional wisdom of the
measure.

We, ourselves, are convinced that Senate bill 2673 is in all re-
spects valid. It is legislation which has the wholly secular purpose
of producing an educated and virtuous citizenry, a cornerstone for
the prosperity and rectitude of the Nation. It is legislation which
involves only a relationship between taxpayer and tax collector,
thus avoiding excessive entanglement between church and state. It
is also legislation which has no primary effect of advancing reli-
gion. Tax credits do not channel moneys to religious institutions;
parents are simply permitted to retain a- certain portion of the
money which already belongs to them because they have chosen to
exercise a liberty which belongs to them.

At the same time, S. 2673 avoids unduly burdensome and unnec-
essary Government controls over private and religious educational
institutions. Those institutions are possessed of constitutional lib-
erties of their own, and Senate bill 2673 recognizes those liberties
when it provides a fair and reasonable procedure for denial of tax
relief to parents who choose to send their children to racially segre-
gated institutions.

Only a very small percentage of private institutions in this coun-
try are set up as racial havens. S. 2673 would require any institu-
tion which wishes its patrons to be eligible for tax credits to sign
an annual certification under penalties for perjury, that it is not
racially discriminatory. This in itself is a powerful deterrent, en-
forceable by any U.S. attorney in the country; but for those schools
which do discriminate in spite of the perjured statement, a court
determination will establish the fact of that discrimination and the
consequent ineligibility of the parents who patronize the school for
tuition tax credits.

Every act of discrimination has a victim, Senator, and those vic-
tims are invited to complain under Senate bill 2673.

Finally, Senator, I would just like to commend the President and
the Senators and the Congressmen who are supporting tuition tax
credits in this session of the Congress.

Senator PACKWOOD. Thank you.
Dean Katz, good to see you again.

STATEMENT OF LAURENCE KATZ, DEAN, UNIVERSITY OF BALTI.
MORE SCHOOL OF LAW, BALTIMORE, MD., ON BEHALF OF THE
COALITION OF PARENTS AND EDUCATORS FOR TUITION TAX
CREDITS AND THE COUNCIL FOR AMERICAN PRIVATE EDUCA-
TION, WASHINGTON, D.C.
Professor KATz. Mr. Chairman, members of the committee. My

name is Prof. Laurence Katz. I am dean at the University of Balti-
more Law School. I am here today in several capacities. I am repre-
senting Parents and Educators for Tuition Tax Credits, a national
coalition of private school and parent organizations in support of
tuition tax credits, which includes such organizations as Agudath
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Israel of America, the U.S. Catholic Conference, the Association for
Evangelical Lutheran Churches, Citizens for Educational Freedom,
National Catholic Educators Association, the Northeast Pastoral
Center for Hispanics, the National Association for Episcopal
Schools, and the Council for American Private Education, CAPE.
Between them, these groups represent more than 5 million chil-
dren in private schools.

I was going to say that it would be superfluous to address the
general question of tuition tax credits and then turn to the specific
bill before you with a series of points which are included in my full
statement, which I trust is included in the record; but I find that
all of the points have been made already. Therefore, let me depart
and emphasize, if I may, simply two of the issues which I think are
important.

I agree with you, Senator, that the core issue here is educational
philosophy; and, as I understand it, everybody on all sides agrees
that our educational philosophy is to not only recognize but encour-
age educational diversity, to give parents an opportunity to choose.

The harsh reality is that, given the current financial situation,
parents do not have that choice; and, therefore, many parents who
would like to have their children in nonpublic schools, because of
the financial situation, are not able to have that opportunity. This
bill will start to give parents that choice.

At the same time, it recognizes the financial situation of the
country, and therefore the amounts allocated for tuition tax credits
are indeed modest.

I, too, do not believe that the effect will be a mass flight from the
public schools, and I see no evidence to indicate that that would be
the case. In fact, the evidence seems to be to the contrary.

There are those who have no choice today who will, I assume,
choose nonpublic education. But if we believe that there is the
right for parents to have the choice, the current situation precludes
that choice because of the finances of the parents.

On the constitutional issue, it has been said by Justice Powell, as
to the current state of the Supreme Court's view of the situa-
tion-

Senator MOYmHAN. Dean Katz, I wonder if I could interrupt one
moment. I have to find out whether I have to go to vote again. I
think I have already voted.

Professor Katz. Wyou haven't voted, I certainly would not take it
personally if you voted.

Senator MomyN. No, I won't leave until we find out. But you
are on an area of particular expertise concerning constitutionality,
and I want to hear that.

Professor Katz. But the one who would be the most expert would
be the prophet, and I am not a prophet.

I think Justice Powell has stated it correctly when he said thatthe existing standards, meaning the Supreme Court's past state-
ments, do not necessarily afford '"right line guidance." And I
think that is absolutely correct. The cases referred to this morning
do reflect a difference of opinion, and it will be for the Supreme
Court to finally decide the constitutionality of this particular legis-
lation.
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The eighth circuit is the most recent expression of judicial opin-
ion. It is a unanimous decision of that panel that the Minnesota
statute is indeed constitutional. Does that necessarily mean that
this legislation before you is or is not? Well, it certainly bodes well,
but it doesn't guarantee it.

We believe it meets those tests set forth by the Supreme Court
relating to the purpose -of the legislation, the effect of the legisla-
tion, and the entanglement of Government with the legislation.
This bill is clearly aimed at education. Its effect will be on the par-
ents, not on the schools. The entanglement is not between the
school-there is no relationship between the school and the Gov-
ernment, but a relationship between the taxpayer and the Govern-
ment.

It has been said that the schools are afraid-I think the Ameri-
can Jewish Congress commentary relating to the Jewish schools'
being concerned, and other schools being concerned-that there
will be Government interference. WL'2i, -he schools are not afraid.
Not only are they not afraid but they are supportive of this legisla-
tion, because they recognize that the relationship is not between
them and the Government but between the taxpayer.

We would have preferred, as I thinkyou and Senator Packwood
would, a bill which included colleges and postsecondary schools. We
would have preferred a refundability clause. We, frankly, would be
interested in exploring an expedited review for those who are con-
cerned about the discrimination portion of the bill. And I think

our bill had a severability clause as well, which I think would beelpful.
But, nonetheless, we feel that this bill does respond to the overall

concerns and is thus worthy of the support of Congress.
Let me say a few words, if I may, about Jewish education in par-

ticular. According to the latest figures by the U.S. Department of
Education, there are 101,000 Jewish students in 500 schools
throughout the country. Of the 66,000 students in 200 schools in
New York, for example, about half-half-come from families of
poverty or near-poverty backgrounds. These same parents also
have considerably higher living costs because of large expenses re-
quired to meet such religious requirements as kosher food. Tuition
tax credits is a question of survival for a large number of Jewish
parents, especially since Orthodox Jews traditionally have larger
families. We believe that the time has come to pass Senate -bill
2673.

I thank you for your attention.
Senator MOYNIHAN. Thank you, Mr. Dean.
Mr. O'Neill, I believe you are next.

STATEMENT OF JOSEPH T. OWEILL, MINNESOTA FEDERATION
CITIZENS FOR EDUCATIONAL FREEDOM, ROCHESTER, MINN.
Mr. O'Nziu. Thank you, Mr. Chairman.
My name is Joe O'Neill, and I am an attorney from St. Paul,

Minn. I am here today representing the Minnesota Citizens for
Educational Freedom; but more important, in my remarks which I
have prepared, I served on the Minnesota Legislature for 10 years
and was the author of the Minnesota income tax credit law which
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was in existence from 1971 through 1973 in Minnesota, and again
was the principal author of the Minnesota income tax deduction
bill which we passed in 1974 and which was just affirmed as consti-
tutional for the second time by the eighth circuit in St. Louis.

Senator MOYNIHAN. Mr. O'Neill, I very much regret that it turns
out I am said not to have voted, although I know I did vote. If you
could forgive me.

Mr. O'NWLL. Sure.
Senator MOYNIHAN. You have important testimony, the one tu-

ition tax credit arrangement in the country, offered it. I am going
to have to recess these hearings until Senator Packwood returns,
which should be any moment, or until I return which would be no
more than 5 minutes. Would you forgive us? It is not our option,
and it certainly is not yours.

Mr. O'NELL. Sure. That's fine.
Senator MOYNIHAN. You, as a legislator, would understand.
[Whereupon, at 1:50 p.m., the hearing was recessed.]

AFTER RECESS

The CHAIRMAN. It is sort of musical chairs here. We have about
three different committees going, and I have been meeting on dairy
and farm legislation.

I guess Pat Moynihan and Bob Packwood have gone to vote. Mr.
O'Neill, were you into your statement, or about to get into it?

Mr. O'NEILL. I just started, Senator.
Mr. Chairman, if I could identify myself again, I am Joe O'Neill,

and I'm an attorney in St. Paul, Minn. I am here representing the
Minnesota Citizens for Educational Freedom. But, more important,
Senator, I was a member of the Minnesota Legislature, and in the
State senate, and was one of the principal authors of the Minneso-
ta income tax credit law which was passed in 1971 and was in ex-
istence in Minnesota for 3 years. Then I was the principal author
of the Minnesota income tax deduction law of 1974, which was just
affirmed as constitutional by the eighth circuit on April 30, 1982.

I have prepared my testimony, going through the Minnesota ex-
periment, because I thought it may be of interest to you and the
members of your committee as to what did happen when we had
an income tax credit law that was similar to the one being pro-
posed in S. 2673.

The first thing is that I'm sure you will hear of the purported
dire and dastardly effect passage of this bill will have on the public
schools because students will supposedly shift in large numbers to
the nonpublic schools, public schools will close and their teachers
will be out of work.

The CHAIRMAN. I think Mr. Bell commented on that this morn-
M4r. O'NEILL. Yes, he did.

Minnesota had the law in effect for 3 years, and the results show
simply this, and I have outlined that in my remarks both with the
student enrollment, number of schools, and number of teachers.

Student enrollment at a time in which Minnesota had a dropping
enrollment from 1.6 to 1.3 million students attending both public
and privateschools, during 1971, 1972, and 1973, the public school
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enrollment rose slightly from 949,000 to 950,000 and then to
944,000, while the nonpublic dropped from 106,000 down to 94,000.

Now, in addition, Mr. Chairman and members of the committee,
insofar as the numbers of schools and the number of teachers, they
also remained about the same.

I think the rational conclusion from the Minnesota experiment
shows that passage of a bill similar to S. 2673 will, if it follows the
Minnesota example, result in the stabilization of the schools' en-
rollment in the two different sectors, continuing the rich diversity
and pluralism which is so important in education.

Rat happened in Minnesota is that Minnesota's income tax
credit law allowed parents to continue to exercise their freedom of
choice of the educational system they desired for their children
without as great a financial sacrifice as there-had been before for
exercising this freedom.

Minnesota has a very substantial income tax. I was in the legis-
lature for 10 years, and we had that income tax grow from about
$800 million to over $4 billion in the 10-year period. It provides
roughly 50 percent of our budgetary support.

Traditionally in Minnesota, with our strong commitment to edu-
cation, we have had a tradition of using the income tax receipts for
supporting education. What we did was we found it only Fair in
1971 to have a tax credit proposal for those parents who were al-
ready paying substantial money in income tax-a progressive rate
up to 16 percent-and yet received a small income tax credit: $100
for elementary and $140 for secondary. So we felt that this was
only equitable and fair, for these parents who were supporting
public education, by giving them a tax credit.

I have also attached as part of my testimony and for your Senate
staff the various instructions and mechanical ways in which the
tax credit was operated in Minnesota. It was a very easily adminis-
tered program. It-Vas ad-iixiistered by our department of revenue
and not by the department of education, which had some very good
effects, I think, because of the natural biases against the nonpublic
schools who were in the department. It really operated like any
other tax credit, which was to have individuals make their burden
of proof in individual claims.

The amount of money that was used was very miniscule. We edu-
cate about 10 percent of oui_9hildren in Minnesota in the nonpub-
lic schools. The cost to the State was even less than what we had
estimated and was less than 2 percent of the education dollars, al-
though we were educating 10 percent of the children and at that
time we were increasing our State aid to public schools very sub-
stantially. The figures are available in my remarks.

In conclusion let me just add that I, too, have been a legislator. I
have heard arguments on the constitutionality of these and other
measures by the constitutional experts.

When one separates the wheat from the chaff, the constitutional
talk and the dire foreboding predicted by the public school oppo-
nents of this measure,what you really must consider is how can
we provide and continue to support the best educational opportuni-
ty for our children. We support public education. We would not
want that to change. We would not want Minnesota to in any way
downgrade the tremendous commitment they have. I am a strong
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believer, as I know you are, in the American way of life which pro-
vides for individual freedom, diversity, and freedom of choice in the
important aspects of our lives.

The passage of this legislation will merely continue that educa-
tional tradition to allow the children of America and their parents
to pick the educational opportunity of their choice.

We strongly support passage of this bill, and if you have any spe-
cific questions about either the income tax credit or the present
income tax deduction law of Minnesota, I would be glad to try to
respond.

Senator PACKWOOD. Let me ask one quick question. This 1972,
1972-1973 bill was the one that was declared unconstitutional?

Mr.'O'NEILL. Yes, it was.
Senator PACKWOOD. Then what change was made? You added

public tuition and the handicapped tuition and the summer tuition
and the driver tuition. Was that the fundamental difference?

Mr. O'NEILL. Senator, the important thing was, we changed it
from a credit to a deduction, and we changed the breadth of the
class of the people who could receive it. In other words, we pro-
vided for public school parents to also receive it. And we had esti-
mates in the eighth circuit in their decision, on April 30, 1982, that
said this was one of the important factors, that there was over $2
million of tuition being spent by public school parents in Minneso-
ta who were also eligible for this tuition deduction.

Senator PACKWOOD. Let me ask both you and Dean Katz a ques-
tion. Do you think that the difference between a deduction and a
credit is a critical difference from a con-istitutional standpoint?

Professor Katz. I don't understand that there should be a differ-
ence.

Senator PACKWOOD. I don't, either. I understand the the differ-
ence between just private tuition and public and private tuition; it
would give it to a broader class.

Mr. O'NEILL. And actually, Senator, we took the $140, or it got
up to $167 in the third year of the income tax credit, and tried to
figure out what that was in an income tax deduction, and then we
raised the income tax deduction to $500 for elementary and $700
for secondary. There is a proposal now that has passed the Minne-
sota house but not the Minnesota senate that would raise those fig-
ures in accordance with inflation over the last 5 years to $750 in
elementary and- $1,140 in secondary.

The CHAIRMAN. I am not certain how you are proceeding. We
will just go down the line.

Mr. Bromelkamp?

STATEMENT OF HENRY BROMELKAMP, MINNESOTA COALITION
FOR TUITION TAX CREDITS, ST. PAUL, MINN.

Mr. BROMELKAMP. Thank you, Senator Dole and Senator Pack-
wood.

My name is Henry Bromelkamp. I reside in Rochester, Minn.
and represent the Minnesota Coalition of Parents and Teachers for
Tuition Tax Credits. I am here today to testify in support of S.
2673, the Educational Opportunity andEquity Act of 1982.
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I am the father of nine sons, seven of whom have graduated from
private elementary and secondary schools. My other two sons are
currently enrolled in an elementary church-related school.
Throughout the years I have been required to financially support
two educational systems because I exercised a constitutionally
guaranteed right.

Because of my concern for my children's access to quality educa-
tion, I have willingly served on the board of education associated
with the private schools they attended. As an advocate for quality
education for all students and my firm belief that children are the
greatest single resource for the future of our Nation, I have just
completed 7 years as a member of the nine-member Minnesota
State Board of Education. This Board is appointed by our Governor
and is responsible for establishing public policy affecting elemen-
tary, secondary, and vocational technical education in Minnesota. I
do want you to understand that my remarks today represent only
my personal views and the position of the coalition I represent.

Education today is as important to our culture and the strength
of our Nation as it was when the veriy first compulsory education
law was passed in 1647. During the intervening 335 years much
has changed in education and in our community life, but the broad
contribution of quality education to the welfare of individual citi-
zens and the community at large remains quite evident.

The public good that is served by educating all of our school-age
citizens has not been diminished by the passage of time. I would
even submit that the public good rendered to the Nation by an edu-
cated citizenry is of even greater importance today. That public
good is served by the private education sector just as well as it is
served by the public sector.

S. 2673 recognizes the signficant financial contribution that pri-
vate schools make to the public good by offering quality education
to citizens and at the same time saving the Public Treasury billions
of dollars. It recognizes the right of parents to enroll their children
in educational settings which are compatible with their value
system and which will most appropriately serve the individuality of
their children.

As Senator O'Neill had mentioned, during the 3 calendar years
of 1971 through 1973, when Minnesota had an operable tuition tax
credit law, there was general acceptance that parental rights were
being upheld and educational quality was being maintained with
no adverse community backlash. During the 3 years that Minneso-
ta was acknowledging parents' rights to make educational choices
_by providing tax credits for a portion of their educational costs, the
Minnesota Legislature increased its annual financial commitment
to public education by an amount significantly above the inflation
rate. This increase was possible in part because of the multimillion-
dollar savings to the State when approximately 10 percent of the
elementary and secondary students chose to enroll in private
schools.

It is also worthy to note that during the 3 years that tuition tax
credits prevailed in Minnesota, the percent of Minnesota students
attending private schools fell below the national average. This is
simply another indication that tuition tax credits are not a threat
to public school enrollment.

i
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Senator Dole and Senator Packwood, and members of the com-
mittee, since many respected authorities on constitutional law are
convinced that provisions of S. 2673 are constitutional, and since
the courts have traditionally accorded Congress the latitude to
enact more than one method to achieve a specific public purpose
such as that served by the education of children, I urge passage of
S. 2673.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you.
Ms. Lundy?

STATEMENT OF MARILYN F. LUNDY, PRESIDENT, CITIZENS FOR
EDUCATIONAL FREEDOM, WASHINGTON, D.C.

Ms. LUNDY. Thank you, Mr. Chairman.
I am Marilyn Lundy, from Detroit Mich., and I am speaking

today as president of the national organization, Citizens for Educa-
tional Freedom.

We are a national organization, nonsectarian, nonpartisan; we
are citizens and supporting groups. We don't represent any specific
school or church group. Our whole thrust is seeking parents' rights
in education, liberty and justice in education, and quality and
equality for all children.

I might point out- here, CEF was organized in 1959, and I became
active in 1961. For many years we felt like we were the voice in the
wilderness speaking out on parents' rights and freedom of choice in
education; so you can imagine how beautiful it sounds to us to hear
so many prestigious people speaking on the same theme, and even
our administration saying the same things.

Yes, we strongly support the tuition tax credit legislation which
your committee is looking at. We do so because we feel it strongly
supports parents' rights, but it is also in good Federal policy; be-
cause we realize that it is Federal policy to support citizens' rights
and also to recognize the service that they give to the Nation. We
do this through direct tax aid, through medicaid, social security.
We do it indirectly through tax credits and tax deductions for
things such as preschool child care, conservation, energy conserva-
tion, donations to charities, et cetera. So we do believe that this tu-
ition tax credit legislation falls well in that.

Obviously, there are a lot of people who disagree, and we've
heard it all today. Of course, I would love to jump up and rebut
everyone of them. But one point I would like to bring out is to ask
you to look at another facet of the segregation issue.

Some people are trying to throw cold water on this legislation on
the basis that it will promote segregation, and we think that is
very false, and its very sad; because we know that the legislation
prohibits any segregated schools.

But I would also like to ask you to look at the positive aspects.
On the positive side, we suggest for your consideration that the en-
ticements of tuition tax credits will be a powerful encouragement
for schools to comply with civil rights legislation. As proof, in Lou-
isiana, after legislation was passed that brought benefits to parents
paying specific fees to nondiscriminatory schools, 42 schools which
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formerly had not signed compliance with civil rights did sign their
compliance. So it has a very positive aspect.

But, really, how many minority children have been prohibited
from choosing nonpublic schools because of their discriminatory
policies? The Justice Department estimates that, of the 20,000 non-
public schools in the Nation, less than 100 have discriminatory
policies, and these are not tax exempt.

On the other hand, how many minority parents have been pro-
hibited from choosing nonpublic schools because of their inability
to pay tuition? Certainly the number of children denied admission
because of discriminatory policies is small, indeed, compared to the
vast numbers of minority children denied admission because of
their parents' inability to pay tuition over and above education
taxes.

It certainly is a hollow victory, indeed, for minorities to be as-
sured that nonpublic schools won't discriminate, if the minority
families can't afford to choose among them.

We also look at the concern that our opponents have as to the
fact that tuition tax credits will empty the public schools. And we
find it really appalling that people who are responsible for the edu-
cation of public schools have so little faith in them that they think
if parents get a slight return on their taxes that they would flee.
We who support freedom of choice believe that that very freedom
of choice and competition will help improve all schools, and that
the public schools certainly do compete well now and will always
be able to compete.

Of course, there are many other things that I would like to add
to it; but we certainly encourage you, Senators, in your committee,
to continue to support tuition tax credits.

We believe this is a citizens issue. It is not an issue of public
versus nonpublic schools or of church versus state. It is a matter of
equity for citizens, of civil and religious liberties for families, of pa-
rental rights in education, and of quality education with liberty
and justice for all children.

Thank you, Mr. Chairman.
[The prepared statements of the previous panel follow:]
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STATEMENT OF PHILIP J. MURREN, ESQ.

RE: SENATE BILL 2673, TUITION TAX CREDITS

HEARINGS BEFORE
THE SENATE FINANCE COMMITTEE

JULY 16, 1982

SUMMARY OF PRINCIPAL POINTS

1. Testifying on behalf of Comittee for Private Education,

composed of Knights of Columbus, Catholic Daughters of

America, Daughters of Isabella, National Council of

Catholic Women, National Catholic Educational

Association, and Citizens for Educational Freedom.

2. The Committee enthusiastically endorses S. 2673, the

Educational Opportunity and Equity Act of 1982, and urges

its expeditious enactment by Congress.

3. Senate Bill 2673: a) facilitates true liberty in

educational choices; b) fosters healthy competition and

improvement in education; c) will not harm public

schools; d) will penalize racially discriminatory schools

without unduly burdening the liberties of nondiscrimin-

atory schools; and e) is not violative of constitutional

principles of church-state separation.
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STATEMENT OF PHILIP J. MURREN, ESQ.

RE: SENATE BILL 2673, TUITION TAX CREDITS

HEARINGS BEFORE
THE SENATE FINANCE COMMITTEE

JULY 16, 1982

I appear today to offer testimony on behalf of the

Committee for Private Education, an organization composed of

the following constituent groups: The Knights of Columbus

(membership 1.37 million persons); The Catholic Daughters of

America (membership 170,000); The Daughters of Isabella

(membership 130,000); The National Council of Catholic Women

(10 million affiliate members); The National Catholic Educa-

tional Association (200,000 Catholic school teachers and

administrators, and 3.5 million students); and Citizens for

Educational Freedom, a nonsectarian organization with

branches throughout the United States. The Comnittee has

been formed for the express purpose of supporting President

Reagan's Educational Opportunity and Equity Act of 1982.

Our law firm has closely followed the development of

Partner, Ball & Skelly, Harrisburg, PA.

/
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the tuition tax credit concept in the Congress over the past

several years, and we have come to conclusions respecting the

concept and, in particular, this bill, which we feel it

important that you hear:

We would hope that Senate Bill 2673 could be considered

upon its merits - that is, in terms of its practical effect

in helping people, in promoting freedom, and in terms of its

constitutionality. I say this, because I greatly fear that

rational public discussion of the bill may not ensue, that

subtle appeals to religious bigotry and appeals to hysteria

may cloud the picture so greatly that the bill may never

really be considered on its true merits. When I speak of

"appeals to hysteria", I merely mean to say that major

opponents of the tuition tax credit concept have been making

rather intemperate statements to the effect that, if this

measure is passed, public education is doomed. Of course,

one would wonder why. If public education is highly valued,

and if it is doing a job that is commendable in the eyes of

most Americans, then it is inconceivable that the passage of

the tuition tax credit bill would "doom" public education.

To argue that public education cannot survive competition is

to be overly defensive and unjustly to demean the capabili-

ties of public schools. But the doomsayers go on to say that

public education, regardless of its failures, must not be
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competed with, because it bears the sacred character of

unifier of our society, teacher of common values, embodiment

of the democratic way of life. That argument gives public

*education virtually the status of a civil religion.

It is extremely misleading to characterize tuition tax

credits legislation as an anti-public school measure.

Everyone stands to gain from encouragement of a situation

where both public and private education are strong, offering

real choices to parents and their children: the more free

choice, the more democracy. Education in'p free society

consists of many institutions - not just one, not especially

one. Each must take its chances in the free market. That

competition is good for education is confirmed by almost

universal experience: in places where private education

flourishes, public education flourishes as well. Government

acts wisely where it seeks to facilitate the realization of

the deeply-rooted aspiration of its citizens for a genuine

opportunity to choose the mean's of education best suited to

the needs of their children.

Permit me then to turn to the specific constitutional

questions which relate to the tuition tax credit concept.

98-763 0-82- 12
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I.

From the point of view of constitutional law, the tax

relief concept contained in Senate Bill 2673 must be seen in

terms of aiding freedom and (in view of contentions of

opponents of the bill) in light of whether it violates the

concept of church-state separation. Concerning the first

aspect, there can be no doubt that the tax credit concept has

three important constitutional dimensions: it-promotes

religious liberty, and - apart from that - it promotes

intellectual liberty. And it helps secure parents' rights to

guide their children's destiny. In a truly free society, it

would be hard to imagine anything more an essential part of

human freedom than to be able to choose the education which

one's own child is to have. The Supreme Court has, in

various factual contexts, upheld these three liberties -

religious, intellectual and parental - as "fundamental"

rights: I hardly need take this body into the details of

those decisions, but a short reference to them is important

since, it must be stressed again, the constitutional issue

before this subcommittee is not whether Senate Bill 2673

violates the Establishment Clause of the First Amendment;

rather it is twofold: whether it violates the Establishment

Clause and whether it promotes the values encompassed by the

First Amendment's Free Exercise Clause - and indeed-the
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freedoms of mind and of parental nurture protected by the

Fifth and Ninth Amendments. Unhappily, the constitutional

debate has thus far centered almost exclusively on the first

question.

There are abundant expressions by the Supreme Court

vindicating the rights of parents to choose private, or

private religious, education for their children. The djci-

sion, over half a century ago, of Pierce v. Society of

Sisters, 268 U.S. 510 (1925), laid it down that our Consti-

tution's "fundamental theory of liberty"

excludes any general power to
the State to standardize its children
by forcing them to accept instruction
from public teachers only."

The Supreme Court, in Pierce, also said that parents have a

legal duty to provide education for their children. But if

they have a "fundamental freedom" to do that other than in

public school, it follows absolutely that the parent has a

basic freedom to educate his child in a nonpublic school.

The right to nonpublic education is, therefore, a fundamental

liberty. That point was recently restated with great empha-

sis by the supreme Court in the case of State of Wisconsin v.

Yoder, 406 U.S. 205 (1972), involving Amish parents.

Too little consideration has been given to-that "funda-

mental liberty" in terms of today's economic conditions. In
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many contexts, over the past century, the Supreme Court has

pondered the question of whether a "liberty" is really a

"liberty" if it cannot be enjoyed.

Parents in the 1980s face the twin pressures of the

effects of runaway inflation and runaway taxation. Their

"fundamental liberty" to educate their children in non-state

schools is rapidly becoming a paper liberty. To obey con-

science, they must educate their children in those schools;

to obey the state, they must pay a second time for education

through the school tax. It is quite correct to observe that

the Catholic school system in the United States was built end

paid for through the heroic sacrifices of immigrant working

people - and that the burgeoning Protestant Christian school

movement in our country today is being carried forward

through a similar spirit of sacrifice. But dare we say that

it is constitutionally required that citizens make such

sacrifices as the price of complying with attendric.e laws iii

a way compatible-with conscience? And does not, then, our

tax structure (an immense factor in the economic pressures

upon parents) in fact push parents to place their children in

schools of the State?
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It is utterly dishonest, in the face of the economic

strain which so many parents of nonpublic school children now

face, to say that they are perfectly "free" to "exercise

their preference" for private education. They are not, and a

constitutional argument in favor of the tax credit concept is

that it helps them to have that freedom.

II.

I come now to the second constitutional inquiry: Does

the tax credit concept violate the Establishment Clause of

the First Amendment? The question should be stated more

precisely: In the Congress's necessary weighing of the

constitutional values promoted by the tax credit concept as

against possible Establishment Clause dangers resulting from

the adoption of that concept, where shall the balance lie?

I have studied carefully the constitutional arguments

made against the tax credit concept, and it is my opinion

that the concept presents no danger whatever of violation oi

our principle of church-state separation reflected in the

Establishment Clause. I conclude this in light of the tests

which the Supreme Court has laid down for the determining of

Establishment Clause violations. As you know, these are

three: (1) Has the legislation a secular purpose? (2) Has

the legislation a primary effect either advancing or
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inhibiting religion? (3) Does the legislation cause

excessive entanglements between church and state?

It is clear that the tax credit concept passes the first

and third of these tests. The Court has found no difficulty,

even where it struck down legislation aiding education in

religious schools, in accepting the legislature's expression

that it was enacted for secular purposes, Lemon v. Kurtzman,

403 U.S. 602 (1971). Certainly, too, the tax credit concept

creates no "excessive entanglements" between-church and

state. It sets up a relationship between the federal tax

authority and the individual citizen, as citizen. It creates

no relationship between the Government and a church. The

"day-to-day relationships" which the Court has discounte-

nanced in its pronounceme'-ts against entanglements-are

completely lacking in the basic tax credit concept

* Some opponents of the concept also make mention of so-
called political entanglements, borrowing from language
of the Court in Lemon v. Kurtzman. That iden at core was
that, if one kind of group - namely, a religious group -
campaigned for legislation, the result would be "divisive-
ness" in the community; therefore, the legislation if en-
acted would be unconstitutional. This "doctrine", the
brainchild, not of the Founding Fathers, but of Professor
Paul Freund of Harvard, was invented and applied ad hoc in
litigation in which Catholic schools were the prime
figures. It was never dreamed of before and has never been
applied in any other instance. This bizarre concept, I
believe, will be abandoned resolutely, once its ramifica-
tions are posed in such a variety of logical applications
as aid to Israel, religious witness in civil rights, wel-
fare rig-.ts, disarmament, etc.
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That brings us to the final est: Does the tax credit

concept have "a primary effect advancing or inhibiting

religion"? It first must be understood that there is no

decision of the Supreme Court directly in point. Everson v.

Board of Education, 330 U.S. 1 (1947), is a relevant funda-

mental case decided under the Religion Clauses. Saying that

the Establishment Clause creates a "wall of separation"

between church and state, the Court went on to say that that

clause did not command the denial of public welfare benefits

to children on account of their enrollment in religious

schools, but that the Free Exercise Clause commanded that

they could not be excluded from such benefits because of such

attendance.

The cases since then which have involved programs of

benefits to such children have turne' on three points: (a)

the nature of the benefit, (b) the nature of the recipient,

and (c) the manner in which the program is necessarily

administered. ln Board of Education v. Allen, 392 U.S. 236

(1968), the Supreme Court upheld the free loan of non-reli-

gious textbooks to children attending religious schools.

Here the nature of the benefit - a book - was held to be

"neutral" from the point of view of sectarian teaching; the

child was deemed (as in Everson) to be the recipient of the
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benefit; and the program was administrable without prolonged

or supervisory interrelationships of the state to the church

schools. In Lemon v. Kurtzman, the Court struck down pro-

grams whereby states paid mone) to religious schools to

reimburse them for furnishing educational services to chil-

dren in mathematics, modern foreign languages, physical

science and physical education. The Court said that these

programs violated the Establishment Clause because they were

excessively "entangling" - putting the state in the role of

exercising surveillance to see that those educational ser-

vices were, in content and mode of teaching, absolutely

"secular". In Sloan v. Lemon, 413 U.S. 825 (1973), the

Supreme Court also struck down a Pennsylvania statute whereby

parents of nonpublic school students in that state were

reimbursed by the state for tuition. The Court pointed out

that most of the schools attended by nonpublic school pupils

in Pennsylvania were "affiliated with the Roman Catholic

Church." (Id. at 830.) The Court held the program invalid

on the principal ground that "(t]he State has singled out a

class of its citizens for a special economic benefit." (Id.

at 832.) The-Court at once made the following distinction:

"We think it plain that this is quite unlike
the sort of 'indirect' and 'incidental' bene-
fits that flowed to sectarian schools from
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programs aiding all parents by sup plying bus
transportation an-i-secular textbooks for their
children." Ibid. (Emphasis by the Court.)

In Committee for Public Education v. Nyquist, 413 U.S.

756, (1973), the Court struck down a New York statute which

contained a tax relief feature. In that statute, the tax

relief feature (a) constituted three sections of a compre-

hensive statute O aid-to religious schools and to parents of

children enrolled therein and (b) was we-lded to a tuition

grant provision similar to that voided in Sloan v. Lemon. As

the Court stated, the amount of the deduction was " . . .

unrelated to the amount of money actually expended by any

parent for tuition", but was calculated on the basis of a

formula which the Court said was "apparently the product of a

legislative attempt to assure that each.family would receive

a carefully estimated net benefit, and that the tax benefit

would be comparable to, and compatible with, the tuition

grant for lower income families." (Id. at 790.) The Court

therefore held that this tax relief provision was indistin-

guishable from a tuition grant. The Court underscored the

negative effect of this relationship by again emphasizing

that the benefits of the program would go to one religious

group predominantly. (Id. at 768.)

While there have been other decisions in this general

area of legislation, decisions which we have now briefly
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discussed (Pierce, Yoder, Everson, Allen, Lemon, Sloan and

Nyquist) provide this Committee its guideposts in considering

federal tax credit legislation.

It is clear that the offering of tax credits would serve

to bring some equity to the federal government's overall

program of aid to education. Viewed from this perspective,

federal funding is not being channeled to a small class of

recipients at all.

Secondly, the benefits do not flow to religious insti-

tutions. They do not flow to institutions at all. In

Everson those who contended that the use of public funds to

bus children to religious institutions was, in practical

effect a benefit to those institutions, were held to be in

error. As Mr. Justice Powell noted in his opinion in Sloan,

it was at most an indirect or incidental benefit to those

schools, and its real effect was that of "aiding all

parents". That is precisely the effect of the proposed tax

credit concept.

Thirdly, the tax credit concept involves (as we have

noted) no entanglements between church and state.
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You desire to know: would the Supreme Court uphold

federal tax credit legislation if enacted into law?

1. The precise issue has never been ruled upon
by the Supreme Court.

2. Those decisions of the Court vindicating
religious, intellectual and parental rights
in education militate strongly in favor of
constitutionality.

3. The adoption of the concept by the Congress
will have strong constitutional significance
in that it will represent a national judgment
with respect to the public interest and wel-
fare.

III.

I conclude with discussion of some specific provisions

of Senate Bill 2673.

This bill is designed primarily as a measure to provide

tax relief-to low and middle income parents whose ability to

realize their freedom of choice in the education of their

children is hampered by economic circumstances, in part owing

to the weight of their tax burden imposed by government.

Since government has been responsible, in part, for creating

the problem, it is well that government relieve a small

measure of that problem.

Senate Bill 2673 also contains strong provisions against

racial discrimination in education, denying otherwise avail-

able tax relief to parents who choose to send their children
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to segregative academies. At the same time, Senate Bill 2673

does not cast its anti-discrimination net so broadly as to

create needless and burdensome government regulation of

nonsegregated schools. The truly discriminatory school will

not escape penalties under this bill, while the truly nondis-

criminatory schol, or the school which unintentionally

discriminates (and rectifies the situation), has nothing to

fear from the bill's provisions. The importance of avoiding

the erecting of a tight regulatory framework, and of giving

the schools a chance to rectify instances of discrimination

are important to the essential freedoms of private, espe-

cially religious, schools. No one would suggest that all

persons who pay taxes to a public school district which is

responsible for an isolated instance of racial discrimination

should be disqualified for any tax deductions for payment of

school taxes they might otherwise enjoy. So, too, simple

equity demands that private schools not be treated in an

exceedingly harsh manner.

It has been suggested that Senate Bill 2673 be amended

so as to provide for an early court test of its constitu-

tionality. We believe this would be reprehensible. If

Congress exercises its judgment that the legislation is a

matter of fundamental fairness to all Americans, then it

would be ridiculous to cast doubt on the wisdom of that
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judgment by expressing a less than firm judgment as to the

constitutionality of the measure.

We commend President Reagan, his Administration, and

those Senators and Congressmen who have supported the funda-

mental justice which the Educational Opportunity and Equity

Act of 1982 would provide, and we ask that it be advanced

through the Congress in the most expeditious manner

available, including its attachment to pending revenue

proposals.



186

STATEMENT OF PROFESSOR LARRY KATZ

BEFORE THE SENATE FINANCE COMMITTEE

FRIDAY. JULY 16, 1982

Mr. Chairman and members of the Committee: My name is Professor Laurence

Katz. 'I am the dean of the University of Baltimore Law School. I am here today

in several capacities. I am representing "Parents and Educators for Tuition Tax

Credits," a national coalition of private school and parent organizations in sup-

port of tuition tax credits, which includes such organizations as Agudath Israel

of America, the United States Catholic Conference, the Association for

Evangelical Lutheran Churches, Citizens for Educational Freedom, National

Catholic Educators Association, the Northeast Pastoral Center for Hispanics, the

National Association for Episcopal Schools and the Council for American Private

Education. Between them, these groups represent more than five million children

in private schools.

For the past two years I have also been privileged to serve as chairman of

the Campaign to Relieve Independent Education of Agudath Israel-of America, a 60

year old.nat.onal urthodox Jewish movement headed by the nation's most eminent

Jewish scholars. Just one month from today, on August 15th, Agudath Israel will

mark the tenth anniversary of the testimony of its president, Rabbi Morris Sherer

before the House Ways and Means Committee in support of tuition tax credits.

Now ten years and several attempts later we are for the first time suppor-

ting a measure which enjoys the active support of the President of the United

States. Perhaps, it would be superfluous to use this opportunity to review the

merits of tuition tax credits, since our views on this subject are amply documen-

ted in the proceedings of previous hearings, most recently on June 4, 1981 in the

Senate's Subcommittee on Taxation and Debt Management.
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Instead, I wish to address the bill that you, Mr. Chairman, intorduced on

behalf of the Administration, S. 2673, and otherwise known as the Educational

Opportunity and Equity Act of 1982.

The justice of this cause is best evident in the fact that this issue has

always enjoyed bipartisan support. As a result of the election of President

Ronald Reagan and the revival of traditional family values which is so important

to the stability of our nation, tuition tax credits has once again been advanced

on our national agenda.

The groups that I represent this morning support this measure because it

meets all of the criteria that we have established throughout the many years of

our effort. The bill, first and foremost, gives recognition to the legitimacy of

freeooa of choice in toucation. It recognizes a parent's rghc o send his child

to a school which best reflects his cultural and ethnic background. A tax credit

is the best means of recognizing a citizen's response to a national priortiy. We
I

grantltax credits for people who insulate their homes because it decreases our

dependency on "foreign imported oil. We offer a tax credit for child care to

enable a spouse to work. Education, which is compulsory in our land and cer-

thnJ -.0y not a I XCUr)F, 31- -fle bVr 110 7.0s3 :1:'V' -'..

The Administration's bill is modest. It initially grants only a maximum

$100 tax credit in 1983 and includes an income cap to assure that only those

burdened the Most by tuition would benefit. We appreciate the Administration's -

effort to phase in the bill, since these are difficult economic times. But It is

also encouraging to see that the Administration considers tuition tax credits

important enough even in an age of economic retrenchment.

We believe that this measure will not destroy our nation's public schools

which we firmly support. Even with the tax credit, attendance in a private

school is relatively expensive. It is inconceivable that people would opt for a
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private school even with a tax credit when they can receive a free education. We

do, however, see the benefit of competition which can only benefit all our chil-

dren.

We are satisfied that this bill will not in any way benefit institutions

that racially discriminate. The measure in fact goes beyond any previous anti-

discrimination provisions. It not only requires that a school be tax exempt un-

der IRS Code Section 501 (c) (3), which is currently before the court, but it

requires the school at the end of a calendar year to submit to the IRS a state-

ment subject to penalties for purgery certifying that the school has not followed

a racially discriminatory policy during the calendar year. In addition, it gives

the Attorney General the power to comence action based on a complaint against a

schoo! which has racially discriminated.

In my view, this bill is constitutional. The relationship is between the

taxing agent and the taxpayer and in no ay involves the schools, clearly

avoiding a church-state conflict. Its mechanics are like any other tax credit:

a check-off on an income tax form.

To be frank, we would have preferred that this bill should include colleges,

3et.'nL cr..s ut.e 1raduatt s c'oolj, th.-L a;p:yi.:. thae bec~elt eq-." ;ablj tc

any taxpayer who demonstrates an expense for education. We would have also

preferred to have included a refundability clause which would have benefited some

of the poor parents who are finding it increasingly more difficult to exercise

their right to send their child to the school of their choice. But we feel that

this bill does respond to our overall concerns and thus is worthy of the support

of the Congress.

Let me say a few words about Jewish education in particular. According to

the latest figures by the United States Department of Education, there are

101,000 Jewish students in 500 schools throughout the country. Of the 66,000
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students in 2ools in New York State, for example, about ha.

families of r or near poverty backgrounds. These same par.

considerably, living costs because of the large expenses i:

such religiouirements as kosher food. Tuition tax credits

survival for,e number of Jewish parents, especially since

traditionallylarger families.

Let us ; 2673 now. It is an idea whose time has come

98-763 0-82--13
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TESTIMONY OF JOSEPH T. O'NEILL

July 15, 1982

Mr. Chairman and members of the Committee:

My name is Joseph T. O'Neill, attorney for the law firm of O'Neill, Burke and

O'Neill, St. Paul, Minnesota. I served as an elected State Representative and elected

State Senator in the Minnesota Legislature from 1967 - 1976 and am presently !;qrving

as legislative counsel for Minnesota Citizens for Educational Freedom (C.E.F.). I am

married and have had eight children who have utilized both public and private edu?;itions

in furthering their educational opportunities. I am here to testify in support of SR

2673, the Educational Opportunity and Equity Act of 1982. During the 1971 Minnesota

Legislative session, I was one of the legislative proponents and floor managers in the

Minnesota Senate for what became the Minnesota Income Tax Credit law, Chapter 944

of Laws, Minnesota 1971, (a copy of which is attached as Exhibit A). This law remained

in effect for the taxable years 1971, 1972 and 1973.

1 have prepared some statistics to show some of the effect of the Minnesota

Income Tax Credit law which should be of interest to you as you hear testimony

concerning this important proposed legislation.

First, when one considers this proposal, I am sure you will hear of the purported

dire and dastardly effect passage of this bill will have on the public schools, because

students will shift In large numbers to the nonpublic school, and the public schools

will close and their teachers will be out of work.

Well, Minnesota had this exact law In effect for 3 years, and these are the

results:

STUDENT ENROLLMENT

Nonpublic %
Public Nonpublic Total of Total

1970 942,474 118,091 1,060,565 11.1

01971 949,600 106,392 1,055,992 10.1

*1972 950,701 99,139 1,049,870 9.5

*1973 944,555 94,023 1,038,578 9.1

.1974 939,998 92,128 1,032,126 8.9

• Years in which Minnesota Income Tax Credit law was In effect.
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NUMBER OF SCHOOLS

- Nonpublic %
Public Nonpublic Tntal of Total

1970 2,125 495 2,620 18.9

*1971 1,829 471 2,300 20.5

01972 1,815 474 2,289 20.7

*1973 1,815 465 2,280 20.4

1974 1,77.6 475 2,251 21.1

NUMBER OF TEACHERS

Nonpublic %
Public Nonpublic Total of Total

1970 48,911 6,628 55,539 11.9

$1971 51,553 6,442 57,995 11.1

*1972 52,643 6,261 58,904 10.6

*1973 51,100 6,025 57,125 10.6

1974 51,176 6,094 57,270 10.7

As the figures for these years show, the Minnesota Income Tax Credit law did

not result In large numbers of students deserting the public schools for the nonpublic

schools. In fact, Minnesota figures show that there was a slight drop in nonpublic

school enrollment each year of the three years while there was a slight rise In public

school enrollment during part of the same period of time. The number of public

schools and the number of public school teachers also changed very little. 1 think a

rational conclusion from the Minnesota experiment shows that passage of a bill similar

to SR 2673 will, if it follows the Minnesota example, result in the stabilization of the

* Years in which Minnesota Income Tax Credit law was in effect.
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schools' enrollment In the two different sectors continuing the rich diversity and

pluralism which is so important in education. What happened in Minnesota Is that

Minnesota's income Tax Credit law allowed parents to continue to exercise their freedom

of choice of the educational -vitem they desired for their children without as great

a financial sacrifice as there had been before for. exercising this freedom. As Senator

Moynihan said in his commencement address at Lemoyne College on May 14, 1977:

"At the college and university level, we take for granted that diversity
is a good thing . . . Precisely the same values Inhere in our private
elementary and secondary schools, although public policy has been less
ready to embrace them. They-provide diversity to. the society, choices
to students and their parents, and a rich array of distinctive educational
offerings that even the finest of public institutions find difficult if not
impossible to supply, not least because they are public and must embody
public values. May I add that many of our parochial schools have
demonstrated a laudable efficiency in their use of resources; that is not
without its costs, to be sure, but it is notable that parents who choose
to send their children to private schools can expect educational value for
money, which is perhaps the more important to them since they
simultaneously pay their full share of the support of the public schools
that their children do not attend.

Diversity. Pluralism. Variety. These are values, too, and perhaps
nowhere more valuable than In the experiences that our children have In
their early years, when their values and attitudes are formed, their minds
awakened, and their friendships formed." (Lemoyne College
Commencement Address, May 14, 1977)

Secondly. The Minnesota Income Tax Credit law provided a meame of real

equity for parents who *ilUnaly supot public education at both the state and local

level and receive a small amount of relief on their state Income tax. in Minnesota,

our State Constitution has a strong provision specifying the duty of the Legislature to

provide public education for our citizens. The Minnesota Income Tax and the receipts

thereof have traditionally been considered by the Minnesota Legislature as receipts to

primarily be used to support public education in Minnesota.. This principle has been

a strong one in Minnesota and there are few states which spend more on both the

state and local level for the support of education per capita than Minnesota does.
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Our income ta frlinn-et-a is both substantial (raises over $4,000,000 per biennium

providing roughly 50% of our budget receipts) and highly progressive (rates graduating

to 16,6). It is kind of a "Return the Favor" philosophy with higher income earners

pe:,.irn higher tax which is used primarily to support education In Minnesota. Since

parents of children attending nonpublic schools are of course among the payers of

Minnesota income tax, it appears only fair and equitable that some portion of this

income tax paid by them be allowed as a credit where the parents are exercising their

freedom of choice to pay an additional tuition expense in sending their children to a

nonpublic school while still continuing to support public education. Passage of SR 2673

we believe will give some assistance to these same parents on their Federal income

tax and provide recognition for these same parents of their excellent commitment to

funding public education which they and their children do not use.

Thirdly'. The mechanical way of qualifying and claiming the Minnesota Income

Tax Credit was ve _and oould be duplieated on a federal level by the pasage

of SR 2673. I have attached the following documents:

A. Minnesota Nonpublic School Income Tax Credit Instructions (Exhibit B) and

the "1972 additions-and -changes (Exhibit C) and 1973 additions and changes (Exhibit

D)" which includes Schedule NSC which is the Minnesota nonpublic income tax form

used by taxpayers in 1971.

B. Form NSRC (Exhibit E) Minnesota Department of Revenue Nonpublic School

Receipt and Certification for the calendar year 1973, which was filled out by the

nonpublic school and given to the individual taxpayer claiment who attached it to his

or her return. It is similar to the W-2 form prepared by employers for employees to

attach to their return. , The procedure outlined herein worked very well in Minnesota

and placed the credit like any other credit on a taxpayers' individual burden of proof

and claim requirement.
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The Minnesota Department of Revenue indicated there were no big difficulties

in utilizing the law. In fact, getting the administration of this help to parents out

of the Minnesota Department of Education and to the Department of Revenue allowed

some of the natural biases against the nonpublic schools and their parents to be avoided

which I am sure helped the smooth administration of the law.

Fourthly. The amount of tax credit given In Minnesota was below our original

estimate - It was a very small percentage of education dollars In the Minnesota

budget. As indicated before, Minnesota has always had a great commitment to funding

public education which supporters of the Minnesota Income Tax Credit law then and

now never want to change. When the 1971 law was passed in Minnesota we estimated

the use of credit would result in revenue loss of $21,000,000 for the 1971 biennium

out of the total State budget of $2,700,000,000 and $22,000,000 for the 1973 biennium

out of the total state budget of $3,300,000,000, which figures show that the amount

of revenue loss was less than 1% of the total State budget. Actually the amount of

credit actually used was less than we estimated as these actual figures show:

Number of Taxpayers Amount

1971 44,903 $7,394,210
1972 44,608 8,631,485"
1973 44,308 10,651,731

TOTAL $26,677,426

During these bienniums the. amount of dollars appropriated for elementary and secondary

public education from the State was as follows:

1971 Biennium $1,135,000,000

1973 Biennium $1,326,000,000
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When you look at the percent of students educated in nonpublic schools being roughly

10% of total student enrollment during this period of time, there is less than 2% of

the education budget which was used to assist parents who chose to exercise their

freedom of choice by sending their children to the nonpublic school.

Therefore, I think, it could be safely said the Minnesota experiment revenue

loss percentage wise is not a great amount and when one considers the benefits public

education receives by not having to build and provide direct educational costs for 10%

of Minnesota students, the figures are strongly supportive for passage of this measure

as a financially sound one.

In conclusion, let me just add that I too have been a legislator and have heard

arguments on the constitutionality of these and other measures by the constitutional

experts. But,-when one separates the constitutional talk and dire foreboding predicted

by the public school opponents of this measure, what you really must consider is how

can we provide and continue to support the best educational opportunity for our children.

I am a strong believer, as I know you are, in the American way of life which provides

for individual freedom, diversity and freedom of choice in the important aspects of

our life. Passage of this legislation will merely continue that educational tradition

that will allow the children of America and their parents to pick the educational

opportunity of their choice.

We strongly support passage of this bill which is in the best interest of American

education and our children.

Respectfully submitted,

.osepjT. 'Neillp Esq .
Lelatve Counsel
Minnesota Citizens for Educational Freedom
O'Neill, Burke and O'Neill, Ltd.
800 Northwestern National Bank Building
55 East Fifth Street
St. Paul, Minnesota 55101
(612) 227-9505
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Testimony of Henry J. Bromelkamp
Before the Senate Finance Committee
U.S. Congress, Washington D.C.

July 16, 1982 -

I am Henry Bromelkaup from Rochester, 1innesot# end today I an rep-

resenting the Minnesota Coalition of Parents and Teachers for Tuition

Tax Credit. I am the father of 9 sons, 7 of whom have graduated from

private schools and have been educationally equipped to pursue training

programs and higher education in several different skill areas. my

other 2 sons are currently enrolled in an elementary church-related

school. I have throughout the years been required to financially sup-

port 2 educational systems because I exercise a constitutionally-guar-

anteed right.

Because of my concern for my own children's access to quality ed-

ucation, I have willingly served on the school board where they were in

attendance. Because of my concern for quality education for all stu-

donts and my firm belief that children indeed are the greatest single

resource for the future of our nation, I have just completed serving 7

years as a member of the nine member Minnesota State Board of Education.

This Board is the State's publicly appaintedagency that has the re-

sponsibility to establish the public polit-ics for elementary, secondary

and vocational education in Minnesota. I do want to make very clear

that my remarkA today relect only my personal viewpoint and the position

of the coalition I represent.

The issue we are discussing today is an issue that touches many

areas of our public policies and is an issue that requires our dem-

ocracy to consider individual civil rights, the corporate public good,

and A Just tax structure.

Schooling today is as important to our culture and the strength ..f

'.ir nation as it was when the very first compulsory education law was

passed in 1647. In the ensuing 335 years. much has changed in educa-
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tion and in our community life, but the awareness of quality educa-

tion's impact on individual citizens and the community at large has

remained constant.

One of the concerns voiced in the 19th century when publically-

'inded and publically-controlled schools were becoming a part of all

communities was the issue of assuring that equal opportunities would

be available to all. We today who advocate Tuition Tax Credits sub-

scribe to that same premise.

The evolution of our housing patterns, the evolution of our pol-

itical boundaries, and our culture biases that wear a different mask

today, all have adversely impacted that ideal of equal educational op-
portunity that pricked our conscience over 100 years ago.

The "public good" that is served by all our school-age citizens

having equal educational opportunities has not been diminished by the

passage of time. I would even argue that the "public good" rendered

our nation by an educated citizenry is of greater importance today.

That "public:good" is as much an integral part of the private educa-

tional sector as it is of the public sector.

Parents recognize that education crosses a multiplicity of pub-

lic policies and, in fact, it is because of the significance of these

variables that we are enthusiastic supporters of S.R. 2673.

At the same time that the passage of this legislation recognizes

the tremendous financial contribution that private schools make both

to the public good by offering quality education to citizens and at

the same time saving the public treasuries billions of dollars; it

recoginizes the right of parents to enroll their children in educa-

tional settings compatible with their value system and that which they

,.em will serve most appropriately the individuality of their child/

children.
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In the years that I have been active in education I have observed

many changes in our society, in our entire educational philosophy, and

in the goals and objectives attributed to and/or accepted by schools.

There is an abundance of research data, statistics, and legal op-

inions available today that address political issues and public concerns

bout:

the merits and demerits of secular humanism in educational insti-
tutions;

the probable demonstrable evidence that schoolin4is value-laden,
value inculcating;

the ability for family values to withstand the- subtle pressure of
criticism from outside authoritative figures;

the impact of a monolithic system and its ability to diminish
societal polarization;

academic freedom and court decision;

any parent, teacher, student consensus on quality education and
its inherent values;

the overlapping and intertwining elements that confront us in most
academic/value discussion;

the possible adverse effect on the public good by such diverse
differences in individual beliefs and mores;

the need for balance between the government's concern for equality
and the civil rights of citizens to exercise decisions in matters
of conscience; and,
the difficulty, if not impossibility, for a monolithic structure
to accept ideas and values that are antithetic to its power base.

As you are well aware, none of the research is definitive and con-

clusive on these questions.

Therefore, I question the authority of a democratic form of gov-

srnance to so structure a public service that access can effectively

deny human rights and human differences simply because easy answers

iave not been found for profound questions. Or to structure a public

service so that options are effectively denied the working poor.
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During the three years that Minnesota had an operable income tax

credit, there was general acceptance that parental rights were upheld

and educational quality was maintained with no adverse comanity back-

lash.

Indeed, during these same 3 years that the state was acknowledg-

ing parents rights in educational choices and reimbursing them for a

portion of their additional educational costs, the legislature each

year increased its financial commitment to local school districts by

an amount far above the inflation rate. This increase was possible in

part because of the multi-million dollar savings to the state re-

sources when 101 of the eligible students chose to enroll in private

schools.

It is also worthy to note that it was during the enactment of the

tuition tax credit that the I of Minnesota students attending private

schools fell below the national 1. Simply another indication that

tuition tax credits are not a threat to public school enrollment.

Our country didnot begin its life intentionally or unintention-

ally structuring its support for education in a way that favored one

belief or lack of belief, that mandated one value to the exclusion of

some other value, and that only recognized group consensus in lieu of

individual thought. In $he past 150 years our government policies

have strayed so that today, only those who conform to the enrollment

restrictions of a government agency qualify for a fair share of the

tax monies assigned to education. Thus what began 3S0 years ago as a

right to educational pluralism, today is only privilige accorded

those financially capable of paying their tax bill for education and

tuition.

The parental right which was so important in the early history
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of our nation and which was affirmed in the d.S. Supreme Court Dec-

ision of 1926 is today in serious je,,p-4Jy. The increasing cost of

education is denying parents the responsibility and the choice to send

their children to a school that will enhance those values upon which

their family's foundation is dependent. Federal Tuition Tax Credits

will not only rightfully reimburse parents for their additional cost

of education, but it will safeguard the pluralism which is an inherent

democratic principal.

:t. Chairman and members of the Committee, since many re-

spected authorities on constitutional law are convinced that provis-

ions of SR2673 are constitutional and since the Courts have tradition-

ally accorded-Congress with latitude in order to achieve important

public purposes such as access to education for all children and a

Just system of taxation. I urge your passage of S 2673.
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Mr. Chairman, and Members of the Senate Finance Committee:

I am Marilyn Lundy, President of Citizens for Educational

Freedom. I extend to you my gratitude, and the gratitude

of my organization, for this opportunity of presenting to

you our position on federal tuition tax credits for elemen-

tary and secondary education - S2673.

Citizens for Educational Freedom, or CEF as I shall refer to

it, is a nonsectarian, nonpartisan national organization

of citizens and supporting groups, predominately parents,

dedicated to securing parents' rights in education, liberty

and justice in education, and quality and equality for all

children in education.

Please note - we do not represent any school or school

system, or any church. We represent the citizens and

parents of this nation in their effort to address government

(state and federal) on matters of education, especially

on matters pertaining to financing and regulation, since

f-- a non-sectarian, non-partisan national organization of citizens and supportingCEF groups dedicated to parents' rights, liberty and justice for all in education
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government has elected to finance and regulate education.

The basic premise we must all remember is that it is the parents,

family if you will, who have the primary, fundamental and consti-

tutionally guaranteed right and responsibility to direct the

education of their children - that is to choose the schools or

systems which best meet the needs of the child academically and

best reflect the values and culture of the family. This right

does not belong to a school, to a school system, to a church or

even to government. Schools, churches and government are all

agents which the parents may choose to assist them in exercising

their rights and meeting their responsibilities in the education

of their children. Also, it is the citizens whose taxes fund

education - not the schools or the churches - and therefore we

believe it is important that citizens and parents have representa-

tion independent of institutional structures - representation whose

purpose is to address the questions of educational financing and

regulation in the light of parental rights, social justice and

civil and religious liberties.

Yes, this parents' organization, CEF, strongly supports S2673,

the tuition tax credit legislation currently under consideration

in this committee, and we urge our esteemed Senators to do so also.
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We believe federal tuition tax credits for elementary and secondary

education will give affirmation to and support of parents' rights in

education. They will bring some share of justice to taxpaying

middle and lower income parents. They will protect the civil and

religious rights of parents and children in education, and they will

improve the quality of all education by encouraging competition and

accountability.

The question immediately arises: Is this legitimate federal activity?

Is it consistent with federal policy or does it run counter to federal "-

history and policy of supporting public schools only? In response, we

would point out that elementary and secondary education historically

have been jealously held as a state and local responsibility, with

little or no federal involvement. But as federal involvement has

developed over the past 20 years, emphasis has been placed, not on

public schools only, but on recognizing the needs of both public and

nonpublic school children. Most certainly, that was the basis on

which the Elementary and Secondary Education Act was passed in 1965.

On the other hand, the federal government has consistently seen its

role as protecting the rights of citizens and giving assistance either

directly or indirectly through tax relief to citizens in recognition

of their rights and the services they perform toward the general

welfare. For example, directly there are federal grants such as
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medicaid and social security - both of which we might mention can be

used at public or nonpublic institutions, secular or religiously

affiliated. In indirect tax relief, we can look to tax deductions

or credits for donations to charities and churches, for business

investments and improvements, for care of the elderly, for pre-school

child care, and for energy conservation, just to name a few.

Therefore, given the fact that a) parents have the fundamental and

constitutionally guaranteed right to choose the education of their

children; b) exercise of this right serves the public welfare by

relieving taxpayers of the cost of approximately $2500 per child

and by promoting diversity and competition in education; c) the

financial ability to exercise this right is becoming increasingly

constrained and limited due to rising costs of educational taxes and

tuition; d) a right penalized is a right denied; and, e) the federal

government is already providing some $15 billion annuallly in direct

assistance to public schools - we believe that federal tax credits to

parents paying educational taxes and tuition to nonpublic elementary

and secondary schools are not only legitimate and consistent with

federal policy, but in fact are a matter of social justice and

education freedom.

Obviously, there are people who disagree with this analysis - people

who believe that liberty and justice must be sacrificed for conformity
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and for the protection of a monolithic public school system. And

unfortunately, some of these people have a penchant for throwing out

false arguments which are designed to discredit the issue without

allowing for serious or honest consideration. Typical is the argument

built around segregation - that tuition tax credits will benefit

segregated schools and will encourage greater patterns of segregation

by race and economic backgrounds.

So falsely So sad! and such a display of ignorance As you Senators

know, and anyone who has looked at the facts without prejudice, S2673

specifically disallows tax credits for tuition paid to a school which

discriminates on the basis of race. And if a school is convicted of

falsely reporting nondiscrimination policies and actions tuition tax*

credits will be prohibited for three years. On tho' positive side, we

suggest for your consideration that the enticements of tuition tax

credits will be a powerful encouragement for schools to comply with

civil rights regulations. As proof, in Louisiana, after legislation

was passed that brought benefits to parents paying specific fees to

nondiscriminatory schools, 47 schools which formerly had not signed

compliance with civil rights regulations suddenly did so!

But really, how many minority children have been prohibited from

choosing nonpublic schools because of their discriminatory-policies?

The Justice Departtremt estimates that of the 20,000 nonpublic schools

98-163 0-82-14
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in the nation, less than 100 have discriminatory policies, and these

are not tax exempt. On the other hand, how many minority parents

have been prohibited from choosing nonpublic schools because of their

inability to pay tuition? Certainly the number of children denied

admission because of a school's discriminatory policies is infini-

tessimal compared to the vast numbers of minority children denied

admission because of their parents' inability to pay tuition over

and above education taxes.

Certainly we all abhor discrimination in education and support legis-

lation to prohibit it, but let us be honest and ask, for what purpose?

Is it merely negative, to stop such policies and punish institutions

which discriminate? Ot is it positive also - to actually enable

minorities to exercise their basic human right of choosing their

children's schools? If it is important that minorities are able to

choose where they want to sit on a bus, surely it is even more

important that they are able to choose where they want to send their

children to school!

Figures show that nonpublic schools have only 2% difference in,

minority enrollment than do public schools, and recent sociological

studies show that nonpublic schools often have a better pattern of

integration on both racial and economic lines than do neighboring

public schools. But even more important than figures is experience,
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and experience shows that whites do not change schools or choose

schools to get away from blacks - they choose, as do more affluent

blacks, to get away from poor education and crime problems. If all

parents had the financial ability to make such choices, all schools,

public and nonpublic, would be forced to provide the quality

education parents seek for their children, or they would be forced

to close because of lU k-f-t-dents and money.

No, tuition tax credits will not encourage greater segregation. On

the contrary, they will help equalize the ability of families to

exercise their rights in education and to demand accountability.

The greatest discrimination against the poor and minorities now in

education is that fostered by our method of educational financing

which has penalized the basic human right of educational choice into

a.privilege dependent on wealth. -

But to get back to our opponents - it would seem that they do not

want to enlarge the citizens' ability to choose, for fear that it

would destroy public schools. What an anomaly! this suggests that

they consider the public schools to be so poor that parents would

flee in droves if given even a fraction of tax relief. Yet

regardless of the quality of education there received, they still

would prefer to lock all children, especially the poor and minori-

ties, into public schools, ostensibly on the supposition that
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money and pressure would then force the government schools to improve.

But that is contrary to human nature and human experience. Competi-

tion and freedom, not monopoly, fosters quality and accountability,

and human rights are certainly more sacred than government institu-

tions, or the vested interests of a well entrenched public education

bureaucracy.

It is truly amazing that those who would make public schools sacred

have so poor an opinion of them. On the other hand, we who promote

freedom and competition beleive that our public schools can and do

compete, and that .those schools, whether public or nonpublic, which

provide good education will not find any loss of students due to the

justice of tuition tax credits.

But still opponents of tuition tax credits claim, standing on the

platform that public schools are free for everybody, that if parents

wish to choose otherwise, they should expect to pay for it. After

all, if government provides public swimming pools, we don't expect

it to pay for someone's private pool also. In response, we would

point out that because government has made education compulsory and

taxed all to support it, we have become acquiescent to the myth that

therefore government has the right to determine the education of the

child and demand attendance at a government school as a condition for
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citizens receiving tax benefits. Would we, or have we accepted

this condition in other welfare benefits, such as social security,

general assistance welfare or medicaid? Most definitely not!

Education is the only welfare benefit in the United States which

demands acceptance as a condition for receiving benefits - and

this violation of dignity and freedom is all the more onerous because

education is compulsory and because the very nature of education

thrusts it to the heart of freedom of mind and heart. Again we

repeat that the child belongs to the family, not to the state.

Education is the most basic and pervasive means of developing and

molding the child, and therefore education is the fundamental right

of the family, with the state having the responsibility of protecting

that right, not penalizing it.

As to the analogy of swimming pools, we can only shudder that public

educators would identify swimming with education. Is swimming com-

pulsory? Does it relate to the total development of the child? Is

it pervaded with philosophy and judgments and does it affect moral

and religious values? It is really inane to compare the right of

parents relative to swimming to the basic human right of parents over

the education of their children.

There are so many facets of this issue - so many questions raised

yet so many reasons for passage of tuition tax credits. It is a
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temptation to go into all of them, but that would be repetitious

because certainly others testifying will bring you copious facts and

figures along-with their strong support of $2673. And so as you, the

honorable members of the Senate Finance Committee, ponder, discuss

and make decisions relative to tuition tax credits, we in CEF urge

you to remember that this is not an issue of public versus nonpublic

schools, nor of church versus state. Rather it is truly an issue

of equity for citizens, of civil and religious liberties for families,

of parental rights in educ tion, and of quality education with liberty

and justice for all children.

We therefore urge you to support passage of S2673 NOW in this 97th

Congress.

Submitted by

Marilyn F. Lundy, President
National Citizens for Educational Freedom

The CHAIRMAN. We have another vote in progress, but Senator
Durenberger wanted to be here before this panel left. If you
wouldn't mind waiting a few minutes, I think he is on his way now
and may be here before I leave.

Then I would like you to wait for Senator Packwood, who may
have questions, because he has been here throughout the day.

One thing we have heard a lot about here recently is the flat
rate tax. It seems to me that we have some people talking about a
flat rate tax, and this, of course, would put another bump in the
road on a flat-rate tax if you are talking about either credits or a
deductions. It might be a matter of some concern. This committee
starts hearings in September on the flat rate tax. There are a
number of proposals introduced; some aren't very flat. They are
called flat rate because that seems to be the popular phrase right
now.

This is a matter that you might have some concern about or
some interest in, because a pure flat rate tax would eliminate cred-
its and deductions, in most cases exemptions. Certainly, unless
there was some exception made, your gains might be short-lived.

If I can just ask you to wait just a couple of minutes, when Sena-
tor Durenberger arrives he may have questions of the two Minne-
sotans. Senator Packwood may have questions for the entire panel.

Thank you.
[Whereupon, at 2:08 p.m., the hearing was recessed.]



211

AFTER RECESS

Senator BRADLEY. I will call the committee to order in my capac-
ity as a minority member of the committee who misses the oppor-
tunity to call committees to order on a more regular basis. [Laugh-
ter.]

While we are waiting, I think, for Senator Durenberger, I would
like to just take the occasion to ask a few questions about some of
the experience in Minnesota.

In your view, should Federal tuition tax credit legislation dupli-
cate the Minnesota Legislation?

Mr. O'NEILL. Mr. Chairman, Senator Bradley, actually it was in-
teresting for me this morning to hear the very necessary and good
discussion on the civil rights problem and also on the refundability.

In Minnesota we did it very simply. First of all, we had a refun-
dability in our income tax credit law, and in Minnesota all we did
for both the income tax credit law, which was in existence for 3
years, then the income tax deduction, which we have had in effect
from 1974 to the present and which was just sustained as constitu-
tional by the eighth circuit, we had just three tests: First, that the
school be nonprofit; second, that it meet compulsory school attend-
ance law in the State of Minnesota; and third, that it adhere to the
Civil Rights Act of 1964.

To my knowledge, both as a member of the legislature and as a
person who has been intimately involved in this legislation over
the last 14 years, we have never had a single cause for any com-
plaint that anyone was not adhering to the Civil Rights Act of1964.

So, I do think there are some very necessary reasons for Senate
File 2683 going into the detail they do, but Minnesota's experiment
with the income tax credit has been a good one, has not ended in a
flight from the public schools-just the contrary. And I think there
are a number of good features of that law which should be applied
and are applied in this measure as it is at the present time.

Senator BRADLEY. Secretary Bell made the point that in Minneso-
ta there had not been a flight from the public schools. Can any of
you speak with any more specificity about that and whether you
think the problem of constitutionality and later change of the law
had affected that? Or do you think that in fact there is a legitimate
base of experience there from which to extrapolate about the effect
that a Federal law might have on public education?

Mr. O'NEILL. Mr. mairman and members of the committee, my
remarks do include exactly those.

Senator BRADLEY. I'm sorry. I missed your remarks.
Mr. O'NEILL. They do lay out the student enrollment, numbers of

schools, and numbers of teachers during the 8 years the income tax
credit law was in effect in Minnesota. And what they show is that,
although student enrollment as a whole was declining in Minneso-
ta, about 30,000, that in truth and fact during the period of time
the income tax credit law was in effect public school eprollment in-
creased slightly, and non-public-school enrollment dropped from
106,000 to 94,000.

The Minnesota experiment, I think, will show that it merely sta-
bilizes the situation and that the income tax credit which was in
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existence in Minnesota for those 3 years merely stabilized and al-
lowed the parents to exercise their freedom of choice and provide
for the diversity. So I think those statistics are good, and they are
available. I have laid them out in my remarks.

Senator BRADLEY. Do you personally, because the Minnesota ex-
perience has been so positive-there night be those who say, "Yes;
well that's in Minnesota," and one would not expect, although one
would not be certain, but one would not expect that Minnesota
would be the State in which there would be segregationist acade-
mies established-do you have any concern about this legislation
on a national basis? Were you here today when the Secretary of
Treasury testified?

Mr. O'NEILL. I was.
Senator BRADLEY. Did you feel that he had carefully enough

thought through the antidiscrimination clauses of the bill? If you
prefer not to comment on the Secretary of the Treasury, let me
hear your views on the antidiscrimination clauses of the bill.

Mr. O'NEILL. Well, as I indicated, the antidiscrimination clause
in Minnesota was a very simple one, and we have never had any
problem with it. I am sure it could be pointed out that perhaps
Minnesota is somewhat different; but, as a lawyer myself, and as a
person who has been involved in this type of matter for the last 12
years, in going over the bill I think there are some adequate pro-
tections that are placed in there on the antidiscrimination, and I
think they are a very legitimate concern of members of the com-
mittee. I hope it's tight enough so that the members of the commit-
tee can indicate that it does have their approval, because I certain-
ly wouldn't want any of you to support a bill that did not have a
very strong provision, similar.

Senator BRADLEY. As someone who has been involved with this
for the last 10 years and someone who has read the administra-
tion's bill and also Senator Packwood and Senator Moynihan's bill,
if you were to make one suggestion, what suggestion would you
make to strengthen the antidiscrimination provisions?

Mr. O'NEILL. Well, the only thing would possibly be an expedited
hearing or appeal, a way in which you could have an expedited de-
claratory judgment action, and I think that would be something
you might want to consider, Mr. Chairman and members of the
Committee. But I think the provision is very strong as it is at the
present time in the bill.

Senator BRADLEY. Could you go into that? Now, you say an "ex-
pedited hearing or appeal for a declaratory judgment," that there
has been discrimination?

Mr. O'NEILL. Yes, Mr. Chairman. Maybe Mr. Murren or Profes-
sor Katz could better respond to that.

Senator BRADLEY. I am addressing the questions generally to the,
panel. I hope you don't feel, Mr. O'Neill, that I am just trying to
put the question to you.

Mr. O'NEILL. No, I'm glad to try to respond. A declaratory judg-
ment action takes precedence under Federal law at the present
time, over every other procedure, and it may be that the bill could
indicate an expedited way in which for that law to be considered by
the courts in a quicker fashion than even is laid out in the bill; al-
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though, as I say, I think the bill as it is at the present time is suffi-
cient to take care of that problem.

Senator BRADLy. Mr. Katz?
Professor KATz. Well, I think our position is that the bill does

have reasonable protections. Of course, it does bottom on the de-
pendence of the good faith of the Attorney General of the United
States. And I have no doubt that he, whoever he or she is now or
later, will proceed as expected.

Expediting the review of a particular school against which a
charge is brought would strengthen the confidence of you and
others, I assume, in fulfilling the purposes of the bill at being anti-
discrimination. That would be one avenue of strengthening it.

Mr. MURREN. Senator, if I may, I would add that an expedited
declaratory judgment proceeding would certainly be a favorable in-
clusion in the bill, because we don't want the parents to be under a
cloud through the whole court procedure. The parents want to
know: Is my tuition going to be credited or not? And I think that
anything that relieves the anxiety of the parents would be benefi-
cial. N

Senator BRADLEY. So you come at it from a slightly different
point of view. You say that a declaratory judgment procedure
would be best because without it parents might feel that the valid-
ity of their tax credit would be in jeopardy because the school -was
indeed discriminating?

Mr. MuRREN. Because the school was suspected of discrimination
or charged with discrimination-not yet adjudicated, but only
charged.

PRoFmssoR KATZ. And it i only until the final adjudication that
the loss of the tax credit would be clear; so that, through the proc-
ess of appeals the parents would be in a position of doubt. By expe-
diting the entire proceeding, it would clarify that doubt and would
also strengthen the enforceability of it.

Senator BRADLEy. Well, I thank you very much for your sugges-
tions. They go to the heart of one of my concerns. Thank you.

Senator DURENBERGER. Senator Packwood?
Senator PACKWOOD. No questions.
Senator DURENBERGER. Let me thank the panel for their presen-

tation and apologize for not being here much earlier in the day.
Without the benefit of the testimony of the witnesses from Min-

nesota, let me say that Senator Bradley raises a point that has
been often raised since I have been in the Senate, and that is that I
brag about how easy the State is to represent because it is usually
on the cutting edge of public policy change in a wide variety of
areas; and then, maybe as an excuse for lack of progress here in
adapting to what we might have adopted there, people say, "Well,
it may work in Minnesota, but it isn't going to work anywhere
else." '

One of the things in this area, of course, that bothers us a great
deal is the commitment of the Nation topublic education. I can
speak from experience, but I guess it would be better if one of the
Minnesota witnesses did-maybe former Senator O'Neill because of
his experience in the legislature, if you haven't already covered
this area, Joe-to the issue of the Minnesota tradition and the Min-
nesota commitment to public education.
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Before I arrived here we had for 2 years a Senator from Minne-
sota who had been a Governor. During his 6 .years, I guess, as Gov-
ernor, he performed what was called the Minnesota Miracle which
in large part was a major financial commitment to public elemen-
tary and secondary education in our State, and before that a vari-
ety of things.

Perhaps, Joe, you might speak in response to: Is Minnesota
unique to therissue of the cocommitment to elementary and second-
ary education in public policy in the State of Minnesota?

Mr. O'NEILL. Well, Mr. Chairman and Senator Durenberger, I
have attempted to do some of that in my remarks, but let me just
state that I think there are very few States that spend more per
capita on a local and statewide basis for education than Minnesota.
Statistics will show that.

During this period of time of the income tat credit, we really ba-
sically budgeted $21 million out of a budget of over $2.7 billion for
the income tax credit proposal, for 10 percent of the student body
in Minnesota going to nonpublic schools and their parents.

At that same time we were appropriating about $1.1 billion for
public education. During the period of time of this, that's roughly a
little less than 1 percent of our total budget that was in this tax
credit and roughly a little less than 2 percent of the education dol-
lars that were being spent in Minnesota.

In the 1973 biennium the budget increased from $2.7 billion to
$3.7 billion, in other words a $1 billion increase. During that period
of time we went from $21 million for the biennium to $22 million
for the biennium; and the education. dollars for public education in
Minnesota, although the enrollment was declining slightly, went
from $1.1 billion to $1.3 billion.

The point that Senator Durenberger makes, and I think it is a
valid one, is that just because we provided a limited program of
income tax credit for the nonpublic schools in no way lessened the
tremendous, commitment that all of us- felt for public education,
and in fact we increased the public education dollars during this
exact time. And you will find that in the last 10 years we have con-
tinued to do that, during a time of declining enrollment and a very
miniscule low income tax deduction law for parents who send their
children to nonpublic schools.

Senator DURENBERGER. Thank you very much, and I thank all of
the members of the panel for their presentation today.

[Pause.]
Our next panel consists of Donald Cameron, assistant executive

director, government relations, national edcuation association; R.
G. Puckett, executive director, Americans United for Separation of
Church and State; and Rev. Robert F. Drinan, president, Ameri-
cans for Democratic Action-if they are still with us.

I can tell by your uniform that we have a substitute for Bob
Drinan today.

Shall we proceed in the order of introduction with Mr. Donald
Cameron? -
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STATEMENT OF DONALD CAMERON, ASSISTANT EXECUTIVE DI-
RECTOR, GOVERNMENT RELATIONS, NATIONAL EDUCATION
ASSOCIATION, WASHINGTONr D.C.
Mr. CAMERON. Thank you, Senator.
Mr. Chairman, members of the committee: I am Don Cameron,

the Assistant executive director of the National Education Associ-
ation, the Nation's largest association of teachers and other school
employees, representing 1.7 million members.

We appreciate the opportunity very much today to speak our
abject opposition to S. 2673, the Educational Opportunity and
Equity Act of 1982.

After.being here since 9:30 this morning, I am reminded of the
old story about the comedians club, where the jokes were so well
known that they just gave numbers and everybody laughed appro-
priately. And we might shout out those numbers here if it wasn't
so serious a matter.

On the other hand, I think it is important that we state, for the
record and for the people assembled here, what our positions are
and why they are, even though they may be well known and some
of us, as stated earlier, have been here before.

The NEA is unalterably opposed to tuition tax credits for any
level of education-kindergarten through graduate school. NEA be
lieves that tax subsidies or nonpublic schools through tax credit
are bad economic policy, poor public policy, bad educational policy,
and certainly unconstitutional.

At a time when the administration is calling for draconian cut-
backs in aid to public education, it is proposing a tax scheme
which, in effect, transfers those much-needed funds to the private
and parochial schools of this Nation.

Tuition tax credits would cost American taxpayers billions of dol-
lars in lost revenue over the next 3 years, and we are not very san-
guine about the administration's estimates about the revenue that
will be saved and/or generated as a result of the bill before us.

The great paradox of this proposal is that it would benefit 10 per-
cent of America's students, mainly from middle- and upper-class
families, at a time when the administration has attempted to take
hugm chunks of Federal aid from the other 90 percent.

This administration's cutbacks in aid to elementary and second-
ary education programs have hit hard at schools enrolling substan-
tial numbers of children from impoverished families, but they are
also affecting every kind of student, every school district, and every
teacher across the land. We do not see a similarity in situations be-
tween this administration's attitude toward the public schools and
the attitude in Minnesota as expressed by the distinguished panel-
ists earlier and by yourselves.

Tuition tax credits would, in effect, provide private school stu-
dents 2 V times the Federal support currently given public school
students; yet, it is the public schools that have the legal obligation

- to educate all children, regardless of their skills, their abilities,
their handicaps, and regardless of whether or not they are bound
for college.

While the administration has touted the strong civil rights provi-
sions of the Educational Opportunity Equity Act, the NEA concurs
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with the findings of the Lawyers Committee on Civil Rights and
several of you, many in this audience, that the assurances in the
bill are weak and difficult to enforce. We have grave concerns in
this area.

Finally, the NEA must speak out against tuition tax credits on
constitutional grounds. The Supreme Court has consistently struck
down tuition tax credits and other indirect public subsidies to non-
public schools. The NEA has fought long and hard to sustain the
first amendment's guarantees regarding the separation of church
and state. This tax scheme would threaten those guarantees.

While we have great respect for the opinions of those, who differ
from us, I must inform you that the NEA will continue to work
adamantly against any form of tuition tax credits-this bill, or any
other.

The NEA urges the Finance Committee to reject S. 2673 and any
other similar tuition tax credit proposal.

Thank you, Mr. Chairman, and thank you, members of the com-
mittee.

Senator DURENBERGER. Thank you for your presentation.
Mr. Puckett? Oh, I'm sorry. Mr. Menendez.

STATEMENT OF ALBERT MENENDEZ, DIRECTOR OF RESEARCH,
AMERICANS UNITED FOR SEPARATION OF CHURCH AND
STATE, SILVER SPRING, MD.
Mr. MENENDEZ. Members of the committee, my name is Albert

Menendez, and I am director of research for Americans United for
Separation of Church and State. I've been called in off the bench
here as a substitute. Our executive director, Rev. R. G. Puckett,
was unavoidably called away, and I am substituting for him. I
know it is late, and I will try to make my remarks as brief as possi-
ble.

We appreciate the opportunity to address the Senate Finance
Committee on S. 2673, and we urge that you reject the bill.

Americans United is a 35-year-old organization dedicated solely
to the preservation of religious liberty, through the separation of
church and state, and the provisions of the first amendment as
written. We represent in our membership members of all religious
and political opinions, both liberal and conservative, individuals of
all religious faiths and traditions including those who did not
choose to participate in any religious community. We are con-
cerned solely with the preservation of religious freedom.

Sometimes I think Americans United gets a bum rap. We are not
opposed to religion, we are not hostile to religion; we cherish reli-
gious values; we cherish religious diversity. It is for that reason
that we oppose any subsidies of religious education or any entan-
glement between church and state. It is this deep concern of ours
that has prompted our testimony here today.

There are serious constitutional problems with S. 2673, and they
have been dealt with adequately here.

We feel that there is no secular legislative purpose, that legisla-
tion should not inhibit or enhance religion, and there should be no
excessive entanglement between church and state. The courts have
held this repeatedly in a remarkable series of cases developed over
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35 years, and we feel that doctine adequately represents the genius
of the American experience. We want to see that sustained.

The genesis and promotion of this bill represents a confluence of
religious and political interests. The Supreme Court wisely ruled in
1971 that:

Ordinarily, political debate and division, however vigorous or even partisan, are
normal and healthy manifestations of our democratic system of government, but po-
litical division along religious lines was one of the principal evils against which the
first amendment was intended to protect.

The Court dealt with questions of parochial school aid on a State
level. It considered cases from a number of States that have been
dealing -with this issue for 25 years, and it ruled that this type of
conflict inevitably led to interfaith division and disharmony.

We believe that this bill could so entangle religion and politics
that two centuries of progress in first amendment rights to reli-
gious liberty and the separation of church and state could be unal-
terably reversed.

Furthermore, to deny that denominational elementary and sec-
ondary schools do not discriminate by religion is to deny their very
purpose-to remain religiously homogeneous. Giving public funds
to such schools through the tuition tax credit proposal would result
in Federal Government subsidy of sectarian division and divisive-
ness in education, and the result of this could only be a decline in
interfaith and community harmony.One aspect has disturbed us in this bill. In discussions of nondis-
crimination-the discussions of discrimination along color, race,
and nationality lines, which is quite proper-we are concerned that
there is no discussion of religious discrimination in this particular
bill.

Now, we are opposed to the bill, and we hope you will reject it,
and, even if it is passed, we believe it will be held unconstitutional;
but we feel that you should consider the whole question of religious
discrimination are different in private and religious schools from
those of public schools.

--- It is a matter of public record that within the. last school year,
three major cases of discrimination in church-related private
schools have come to the fore. They may be adjudicated.'

In a case in Ann Arbor, Mich., a-teacher in the theology depart-
ment of a church-related high school was fired, though he had
taught there for 9 years, because he chose to have his daughter
baptized in a faith different from the faith of the school.

In Danville, Ill., a student was dismissed from school because her
parents did not attend religious services regularly.

In California, a religious school fired a principal because he was
considering the hiring of two teachers of another faith.

We feel this question must be considered, and we believe that as
religious liberty is central to the American experience, this bill will
substantially violate that freedom.

Thank you.
Senator DutWNBnQimi Thank you very much.
Mr. Edelstein?
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STATEMENT OF MITCHELL H. EDELSTEIN, LEGISLATIVE REPRE-
SENTATIVE, AMERICANS FOR DEMOCRATIC ACTION, WASHING.
TON, D.C.
Mr. EDELSTEIN. Thank you, Senator.
My name is Mitchell H. Edelstein. I am legislative representative

for Americans for Democratic Action, a political-action organiza-
tion with members across the Nation.

I would like to thank you for this opportunity to testify before
your committee. ADA President Robert Drinan is unable to be here
today. With your permission, I would like to summarize my testi-
mony and ask that it appear in full following my statement. Thank
you.

ADA opposes any legislation which would provide tax credits as
a way of financing education. Tuition tax credits should be opposed
on principle as bad public policy and bad education policy.

Enactment of tuition tax credits would produce an uncontrollable
tax expenditure, estimated to exceed $2 billion yearly, without as-
surance that private schools would not take advantage of this pro-
gram and simply raise tuition costs.

At a time when drastic and unconscionable cuts have been made
in the Federal programs which provide aid to education, nutrition-
al support for our children, and basic health care, this country
cannot afford a program that provides financial support without
accountability for the dollars provided.

No matter how the proposals for tuition tax credits are revised
or revamped, these tax credits would benefit less than 10 percent of
U.S. families with children attending elementary or secondary
school. And because the tax credit envisioned under S. 2673 is not a
refundable tax credit, only those families who pay sufficient taxes
would benefit from this credit.

Despite the three provisions written into S. 2673 designed to
insure that "this legislation should not be used to promote racial
discrimination," ADA believes that it would be impossible to pre-
vent tuition tax credits from benefiting schools that blatantly dis-
criminate on the basis of race.

The first provision is for an annual sworn statement declaring
that such institution has not followed a racially discriminatory
policy during the calendar year. At this time it is still not clear
who will swear to this statement. Will it be the chief executive offi-
cer, the board of trustees, or the secretary of the corporation on
behalf of the corporate entity? Who will be prosecuted for perjury?
And, given the limited resources we all acknowledge, what other
important functions of the Justice Department will be set aside so
that these cases can be pursued?

The majority of private elementary and secondary schools do not
discriminate on the basis of race. These schools would have no
problem in filing the required sworn statement. Unfortunately, the
schools that do discriminate would have no problem either.

The second provision authorizes the Attorney General to bring
declaratory judgment suits. The declaratory judgment process is
fraught with diversion and delay. To bring suit requires a specific
act of discrimination against an individual under a racially dis-
criminatory policy. The Attorney General is then authorized,
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"upon finding good cause," to bring an action against the educa-
tional institution. The Attorney General is required to notify the
institution concerned about the allegations and to allow the school
to show that the alleged discriminatory policy does not exist or
"has been abandoned,' even though the institution has previously
sworn that it does not discriminate.

The third provision is a continuation of current IRS policy which
prohibits granting tax exemptions to schools which discriminate on
tWe basis of race. This policy has been the source of recent contro-
versy, and the Reagan administration most likely will be arguing
before the Supreme Court that this policy is not authorized by law.

Finally, all of these policies require an overall administration
commitment to civil rights. ADA believes that the Reagan adminis-
tration has shown on many occasions its lack of commitment to
civil rights.

Therefore, we find the provisions of S. 2673 that are intended to
prevent educational institutions from discriminating on the basis of
race to be totally inadequate.

In conclusion, Mr. Chairman, we believe that this plan would
incur great costs, encourage schools to raise tuition, increase gov-
ernment regulations, create a divided educational system, and
benefit schools that discrimination the basis of race.

Thank you. I would be pleased to answer any questions.
Senator DURENBERGER. Thank you for your presentation.
[The prepared statements of the previous panel follow:]



220

STATEMENT OF DON CAMERON, ASSISTANT EXECUTIVE DIRECTOR,
NATIONAL EDUCATION ASSOCIATION

Mr. Chairman and Members of the Committee:

The National Education Association--the nation's largest organization

of teachers and others in the field of education--appreciates the opportunity

to testify in total oppos4tion to S.2673, the Educational Opportunity and

Equity Act of 1982. The American Association of State Colleges and

4Universities joins in our statement today.

NEA's policy positions on tuition tax credits and other schemes to

provide public assistance to private schools are attached. These policies

have been adopted by the annual NEA Representative Assembly, the organization's

policy-making body of 7,000 delegates elected in each local and state

affiliate in all 50 states, D.C., the overseas dependents schools, and

Puerto Rico.

The National Education Association is unalterably opposed to, and will

combat with all the resources at our command, tuition tax credits for any

level of education, kindergarten through graduate school. NEA believes

that tax subsidies for nonpublic schools through tax credits are bad economic

policy, poor public policy, and unconstitutional.

We particularly object to the proposal before this Committee and the

indecency of entitling a special interest piece of legislation for a very

few of our better-off citizens a piece of "equity legislation." We object

to legislation in Congress which speaks of "equal opportunity" and aids 10

percent of America's school children in private school while 90 percent of

her children--the disadvantaqed, lang4uage deficient, handicapped, and others

wanting a quality education--are denied the funding necessary to fulfill a

dream of equity and equality.
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We believe that America must have high quality tuition-free public

schools which allow all children to reach their full potential. The Reagan

Administration has shown no support for public education as it has proposed

massive cuts in programs. The only initiative has been to further undermine

public education through an expensive scheme to underwrite a dual school

system. Through this legislation it proposes a new and costly tax burden

on the elderly, single persons, and the vast number of citizens who have

no children in school--public or private. They must pay taxes for a public

school system and for a system of private schools to provide public subsidies

for private choices.

We presume that this Committee will see further Administration proposals

to undercut vital public services and add to the tax burden of citizens

by providing public dollars for private purposes--perhaps a swimming pool

tax credit for those who don't wish to go to public pools; or perhaps a

transportation tax credit for those %4o use their car rather than public

transportation.

NEA believes that choice and diversity must exist in education as in

other sectors of the life of citizens. Government should, of course, raise

public funds for public purposes. But we disagree fundamentally and

completely with the proposal by which that government would raise public

funds and use them for private purposes outside of the purview of elected

officials.

98-763 0-82--15



222

ECONOMIC POLICY ISSUES

The Administration proposal for tuition tax credits must be viewed

against the current climate for education. Is a program costing $4 billion

(see attached chart) over the next three years an investment in our

economic growth? Will it stimulate the economy, decrease inflation,

increase productivity, or aid the national defense? The answers are

clearly no.

This piece of legislation, coyly described in Section 6 as not financial

assistance to educational institutions or recipients, costs five times

the cuts made in public and private elementary and secondary education funds.

Under the 1981 OmnibusReconciliation Act, total federal spending for

elementary and secondary education will decline from a 1981-82 level of

$5.61 billion to $5.3 billion in 1982-83. While the Administration proposed

much heavier cuts, this loss of $331 million, a drop of about six percent,

folloWs a reduction last year of $472 million--about eight percent below

the previous year. The shrinkage of federal assistance has hit especially

hard at schools enrolling substantial numbers of children from impoverished

families, but the cuts have been across-the-board, affecting adversely

every kind of student, every school district, and most teachers. As the

attached chart on state financial conditions indicates, there is insufficient

money at the state and local levels to make up the slack. Targeted federal

education programs were enacted to meet national goals of equality of

opportunity when the states were unable, or perhaps unwillinq, to start

and sustain them.
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The Reagan Administration's tuition tax credit proposal provides a

massive subsidy for thoLe parents who already have children in private

schools and does nothing to iMprove the quality of educational services

in either public or private schools. The federal government will forego

billions of dollars of revenue and the American society will receive

nothing in return--hardly sound economic policy.

The $4 billion tuition tax credits over the next three years would

be automatically lost to the Treasury. They would be non-stimulating

credits which would not generate one -4ollar's worth of new revenues. In

future years we can expect the cost to escalate as pressure builds to

extend the benefits to college students and additional parents claim the

credit and clamor to increase the amount. NEA views the tuition

tax credit scheme as totally inimical to the goal of the President, the

Congress, and the public to reduce inflation. Any tax credit subsidy of

private schools must be weighed against the Administration's call for

fiscal restraint.

Proponents of tuition tax credits for private schools claim that these

subsidies are necessary to relieve them of the burden of "double taxation."

NEA supports the right of these parents to choose--and to pay for--their

children's education in nonpublic schools. The "double taxation" argument

is a red herring. All citizens pay taxes to the local, state, and federal

governments to finance programs which promote the general welfare--whether

or not an individual taxpayer is in need of or eligible to receive the

services. We pay for the construction and maintenance of streets and highways
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whether or not we drive. We pay taxes to support the American system of

tuition-free public education, whether or not we are the parents of school-

age children--and we all benefit from having an educated, employable citizenry

as a result. Enactment of tuition tax credit subsidies for nonpublic schools

would in fact be dual taxation. All would pay taxes to support public

education, and all would pay taxes to subsidize a privilege affordable and

available to a very few.

PUBLIC POLICY ISSUES

Economically the tax credit proposal would be a disaster that is

matched by the educational effects. Tuition tax credits would, in effect,

provide to those students in private schools iwo and one-half times the amount

of federal support given public school students.

Under proposed legislation, tax credits could amount to $500 per child.

The federal government contributes nowhere near $500 per child for those

enrolled in the public schools. In fact, before the massive budget cuts

in education, $160 of the current average per-pupil expenditure in public

schools came from federal sources. Through revisions in federal legislation,

private schools are receiving increasing amounts from federal sources

currently at the rate of about $50 per pupil.

The private school tax credit of $500 would benefit the parents of five

million students. The parents of the forty million students In public

schools would receive no such tax benefit.

The attached chart ranking the states by a ratio of public to private

school students also shows how various states and regions of the country
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with a concentration of private schools would greatly benefit from tuition

tax credits while other states, with few private school students, would

receive little aid from the tax scheme.

In addition, it would be a gross distortion of the American dream if

Congress aided private-sector education while falling to support public

education, if Congress supported privileged children at the expense of all

children and fiscally undermined public education. A tuition tax credit

subsidy for private schools would have this effect.

Until the enactment of this budget, the federal government was contributing

a miniscule eight percent of the total cost of public education. The

enactment of a tuition tax credit subsidy for private schools, with its

revenue loss of at least $4 billion over the first three years, will surely

force Congress to cut back on its contribution to public education.

According to the testimony of Assistant Secretary John E. Chapoton before the

House Education and Labor Committee, that $4 billion loss will likely come

from existing education programs. That -s fiscal reality.

Proponents of tuition tax credit subsidies to nonpublic schools

estimate that 62.7 percent of credit recipients would have family incomes

of under $20,000. Available census data, however, not only fail -to confirm

that estimate, but also show an interesting contrast between family income

levels of public and nonpublic elementary and secondary students.
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Percent of family income under $20,000
(1982 median family income a $21,000)

Enrolled in

Public schools Nonpublic schools

Elementary students 71.2% 54.5%

Secondary students 61.6% 39.9%

Proponents of tuition tax credits argue that all parents would have the

option of tuition tax credits and therefore would be eligible to receive

the same tax break. This is a specious argument. The "choice" provided -

by tax subsidies for private schools would not be available and accessible to

the majority since the actual cost of private school tuition is prohibitive

to many. The real tax break will be for the middle and upper income parents

who can afford to pay the balance of the tuition bill--that not subsidized

by the tax credit. Most private schools require "up front" tuition payments

in the fall. A tax credit applied to an April tax bill will not assist

lower and middle income parents to participate.

The tuition tax credit proposal does not have a refundability provision.

In order to receive the full allowable credit, a taxpayer must have an

income tax liability equal to or exceeding the amount of the credit. This

means that many low income families would not be able to benefit from the

credit even though they might have children in nonublic schools.

The public schools are obligated to enroll and to educate all comers

regardless of innate ability, handicap, proficiency or deficiency in
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English. The argument of proponents that fair and healthy "competition"

would result from tax credits ignores public policy of long standing. The

public schools must educate all. They have never been designed, nor should

they be, to compete on an equal footing with schools with discriminatory

enrollment policies.

Private schools are not mandated to accept children who are handicapped,

have discipline problems, or are otherwise difficult to educate. In fact, only

about 2.7 percent of all religious schools provide programs for the handicapped

and only three percent of all nonpublic schools offer vocational education.

Tax credits, as a federal policy, would promote the success of private

schools, allow special benefits through taxes for wealthier families, and

undermine the support of public schools through an unfair and unwise

competition. The result would be an educational caste system. It is

not inconceivable that the elite private schools and the disadvantaged

public schools will increasingly amount to a separate and unequal dual

education system in the United States.

Ironically, at a time of considerable conservative clamor for less federal

involvement in education, tuition tax credit subsidies for private schools

will force the federal government toevaluate and regulate private schools.

Since tax credits would be given for private school tuition, taxpayers

have the obligation to demand that some certification of those schools as

legitimate be made.
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The federal government cannot launch a new multi-billion dollar subsidy

program without accompanying regulations and minimum standards. Probably

through the IRS, the federal government will have to Judge the legitimacy

of a school benefiting from this new indirect subsidy. Anything less than

a careful scrutiny and regulation of recipient private schools would leave the

federal government open to legitimate complaints regarding the utilization

of the taxpayers' tax dollars. To ensure that carelessly granted tax

credits not become an additional burden on those paying taxes, the federal

government will have to empower an agency to prevent fraud and abuse of

the tax credit.

Certain fringe groups which might be encouraged to set up schools have

the Constitutional right to free speech and freedom of association. Never

before, however, have they been eligible to operate a school and receive

a federal subsidy. Nor should they become so.

Local taxpayers and their local school boards are held accountable

for how tax dollars are spent in the public schools. Taxpayers would have

the right to demand the same accountability from private schools benefiting

from the federal subsidy provided by tuition tax credits. We view such

scrutiny as inevitably running afoul of the "excessive entanglement" test in

the Supreme Court's Lemon v. Kurzman decision.

CIVIL RIGHTS IN JEOPARDY

Civil rights are placed in Jeopardy under this bill. Almost one-half

of the Administration's tuition tax credit bill is devoted to trying to
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provide assurances that the tax relief afforded would not be used to promote

racial discrimination. But in close examination and in concurrence with-the

brief from the Lawyers Committee on Civil Rights we believe these assurances

are far less than warranties.

* The bill permits a tuition tax credit only for portions of amounts

paid as tuition to one or more educational institutions which are exempt

from taxation under Sec. 501(c)3 of the IRS code. Yet nothing in the bill

permits IRS to take action against a school that does, in fact, practice

racial discrimination; under the bill, only the Attorney General may undertake

enforcement activity.

S-Under the bill, a school seeking to have the parents of its students

enabled to claim a tuition tax credit for payments made to it must file a

s orn statement to certify it has not followed a discriminatory policy

during the preceding year. The language is vague as to who would pay fines

or go to jail if evidence of racially discriminatory practices were found

to be practiced at the school.

s Under the bill, the Attorney General would be authorized to bring

declaratory judgment suits to establish that a school in fact follows

racially discriminatory policies. But the provisions establish a highly

complex set of circumstances with little promise of effective relief,

especially given the ineffective performance of this Administration in the

civil rights arena.

There is no substitute for direct, unequivocal statutory language to

prevent racial discrimination. The language in this bill is anything but
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direct and unequivocal. And it should be rejected.

There is one more important point in determining public policy and that

is what the voters think. When state aid for nonpublic schools has been

put before the voters in statewide referenda conducted over the last fifteen

years, such schemes were overwhelmingly rejected, as detailed below.

STATE

New York
Michigan
Nebraska
Maryland
Oregon
Idaho
Maryland
Washington State
Missouri
Alaska
D. C.

YEAR

1967
1970
1970
1972
1972
1972
1974
1975
1976
1976
1981

CONSTITUTIONAL ISSUES

NEA has long fought to protect the

regarding the exercise of religion free

VOTE
AGAINST AID

72.5%
57 %
57 %
55 %
61 %
57 %
56.5%
60.5%
60 %
54 %
88 %

First Amendment's

from governmental

We were a founding member of the National Coalition for Public Education

and Religious Liberty (National PEARL) and believe that subsidizing at

federal expense certain groups of-individuals so that they may exercise their

religious preferences would have the effect of advancing religion in violation

of the First Amendment.

A long line of Supreme Court cases in recent years has dealt with the

constitutionality of various methods of providing aid to nonpublic elementary

VOTE
FOR AID

27.5%
43 %
43 %
45 %
39 %
43 %
43.5%
39.5%
40 %
46 %
12 %

guarantees

influence.
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and secondary schools. The court has consistently struck down provisions

which either directly or indirectly have the effect of advancing religion and

offsetting the constitutional provisions for separation of church and state.

The only forms of "aid" which the Court has found to be consistent with

the First Amendnent are those which provide general welfare and health services,

textbooks, and transportation to allchildren. In a recent opinion, Wolman

v Walter, 97 S. Ct. 2593 (1977), the Supreme Court was careful not to extend.

this doctrine beyond its previous decisions and indicated that when faced

with the question of expanding nonpublic aid or of prohibiting it, prohibition

should be the favored course.

The unconstitutionality of the tuition tax credit scheme for elementary

and secondary nonpublic schools is without questioti in light of the Supreme

Court's ruling in Committee for Public Education and Religious Liberty v

Nyquist, 413 U.S. 756 (1973). The Court in Nyquist found that a New York

statute providing income tax benefits to parents of children attending

nonpublic schools is a violation of the First Amendment in that it would

have the "impermissible effect of advancing the sectarian activities of

religious schools."

Although the New York statute was perpetrated under the guise of "tax

deductions," rather than tax credits, the Court saw no distinction in the

labels and indicated that regardless of the name, its effect was unconstitutional.

(Whether you call it a tax credit, tuition reimbursement, or tax deduction,

the account books look the same and the effect is the same.)



Supporters of tuition tax credits contend that the First Amendment

is not violated since the tax benefits adhere to the parent of the nonpublic

school child, not to the private school itself. But the Supreme Court in

Nyquist specifically rejected this argument and found that the effect of the

aid is "unmistakably to provide desired financial support for nonpublic,

sectarian institutions."

For these reasons, the National Education Association urges the Finance

Committee to reject S. 2673 and any other similar tuition tax credit

proposal. In our view, the needs and promises of public elementary and

secondary education are of primary importance, and the energies of government

are best used in broadening the scope of opportunity.

Attached to this testimony are the official policy statements of the

National Education Association as adopted or reaffirmed just last week by

the annual Representative Assembly.



COST ESTIMATES OF REAGAN ADMINISTRATION TUITION TAX CREDIT BILL

Est. Non -Public
Enrol linen tYear

Max imum
Cred i t

Average
Credit

Est. N). Eligible
Fof Credit

Est. Total
Cos t
Cost

5,200,000

5,720000

5,980,000

$100

300
0

500

$100

300

400

4,900,000

5,320,000

5,560,000

$ 490 aiillioa

1596 nil I lioni

2224 1illIion

$4310 mil lion

Median Catholic School Tuition, 1981-82
Independent School Tultion, 1977-78

Est. Avg. Tuition Charge
1982
1983
1984
1985

$378
$500-6250

$597
645
709
787

Source: National Coalition for Public Education, 1982

1983

1984

1985



CAN THE STATES PICK UP TIlE FINANCIAL SLACK?
Key Facts dle Figu In T e Fuw. Settle SmurphUm/elkd Tax m /ur Expiemlbte x Tax Stuhur, md Tax Flot

SIATE SlIRMAIS/DEIK'1 (millie) TAX and/wlr EXPENDITURE LIMITS
Cuarvm klccLq/i Tolal Reaurcla/ Si. Iocmc No lread- lax Under ( I

Fapeadiucs EApcedmuurcs Anm. Prop. Rcv./Exp. Tax Linked lamed Si. No Gcra Effor UsiUmn
I.Y No FY NI I*Y 52 IY 80 I.V 1 IN 52 seawc lomimc Tax Ley Lii so Fed. Tax Incm Tax 5dm Tax Index (hoenmd )

8 2 .3 4 5 & 7 a 9 80 II 12 13 14 15
Ableam .......... 2 -14 4 Is 0 0
Alm ........... 13.15 .#10 -350 V94 10.11 6KI
Aiomn ........... 77 -171 -9.1 24 119 21 eas".
Acksmoas ......... 146 101 26 I 0 0
('aldwn ......... 549 -2142 221 2541 29 0 Cant.

' dhml .........- 12 -205 1 3 261 60 70 SiaE
(unnOrqe' ....... 2 _15 0 0 -.15 0
Ifelwag, ......... 9 -15 0 40 22 IS (amm.
I-lneala ........... -I5 .0010 .. 49 654 5.1 97
(C.usim ........... 25 .9.1 .6 159 66 0
flawaii ........... lx .1 7 179 117 225 (oam.
Idaho ............. 4 -7 -14 7 0 0 %eo.
ilne ............ 0 -165 0 "0 225 225
Indiana ............ .-. -16 -54 217 6* 87
I"Wa ............. 70 79 161 21 0 .10
Kam& ........... .- 4 .4 15 I. N11
KLMwaky . .. 4 ... 56 0 14 0 0
1 m ina ......... 172 .299 -16 550 251 0 SIm.
kMaine............. 5 -13 .3 19 6 .1M

anryiad ......... 26 .in .8O6 293 105 0
klMLbc tsa ..... -401 -21 -145 44 .14 10
Mauan ......... 52 9 0 0 0 0 corm.
Mmnnoa ........ -15 . -. 5 -212 121 2 .-130
Meiim i . ...... 12 22 .71 60 5Q 9
MUwmri .......... X7 -177 6 240 64 99 Cam.
Mosaa .......... 12 2 16 42 44 79
NcbA&a ......... 154 74 19 116 35 36
Ncvm6 ............ .3.1 .3 4 66 24 33 Seam.
New Itoaqvehim ... -24 .9 .6 t0 0 .7
Ncw Jcr-y ......... 01 - 9 -269 231 .300 30 Sia.
New McXu ....... 69 ..150 167 140 114 9*
Nc"w Yht ......... 129 -166 16 it. 15 12
Noth Caimna .... 97 .154 .131 235 11 0
Mtnk I)kea 3..... 19 -42 157 176 12*
(Nuitm ............. 215 .8 .4 142 134 129

('54

t'Ms

CM

('MS

CMSCMX

CM S

C'MS

CM

CMS
CMS

CUMS
V'MS

CMS

C
CMS C'MS

CMS
VMS (MS

CMS

CMS

C

C

S C
C
c
C
C
C
C
C

c

c

C

C
A

CM

MS

a
C

0
C

15.3 -36100.1
X X 154.7 41901

107.9 170037
81.9 -274418
95.5 --13817
96.0 .- 11569

X 102.3 81419
X 95.6 204)

X 77.0 -1851213
93.4 - 249m1

12.7 248356
90.9 -67.103
91.3 - 130245
12.2 - 323923
93.4 .- 11414

86.6 - 299422
93,7 -45415
13.5 -62445

10114 64948
110.1 369
141.8 1927034
111.6 941029
114.4 537022
96.5 .53007

82.6 -717057

X U.S3 -9260
98.5 -20433

X 6.4 .35311
X X 77.6 -870245

817.8. 8117
97.3 -3230

172.2 9757226
92.5 -30399
81.6 -813764
84.3 -014050

Nation ftuoation Associati



CAN TIlE STATES PICK UP TIlE FINANCIAL SLACK? (CONTINUED)
N I A I f. IKPI.Is, )10I 1 Imilem) l1AX and/ct EXPENI)TURFLIMITS

('urretu Iecs tota Resources, .AV 4LUneala-. Income No Brod- lax Under I)F.spendaures Ilendiures ~Atmat. Prop. Rev./Exp. lax Linked SuedSi. No Geaeal Effort Utilitrian
_ Y_ _ FY I FYlI2 FYI10 FYII IVYJ32 Slate Increase Tax Levy Limit to Fed.Jax Income Tax Sals Ta Inkx thousandsb)

I 2 3 4 S 6 7 a 9 t0 II 12 I) 14 Is
)Llnlmm ........ A 31 0 56 56 56

(WS-,nm ........... ..475 -17 -. 96 10 7 St., ('MS ('MS
I'nMoY'hama ...... -17 -42 -65 61 66 1
ItIu a d ...... -45 -531 -. 15 35 .1.1 I Stae.
.outh ('aroina .... 411 0 49 0 0 Sa.1

South Ilakwt. S . -12 16 20 a
em"*s ......... -.. .44 12 td 36 .16 'oRt.
I,'.a,............ -1112 -45 .-627 439 W94 ..412 ('onl.
Illab ............. -I -- 4 -1 9 6 0 StaI.
Vum,,M ..........- It -'2 -2 -7 0 0
Virgiu ........... -43 ,417 -29 35l .7 3
Wtohuialin ........ 2 -124 -119 125 0 -419 Stat. CO.MS
We.' Virgi ...... .II -67 -- I0 X3 16 I
Wisconsin ......... -49 -,,441 -41 7.1 I 32 CM
WmIIng .......... 25 -,9 -6 140 II 75
OIAI .......... -40 -44 -2319 11114 472h 229.1 It 6 19

S72.1 -7.124
I X 93. -14530

104.7 4411740
A 12.1.2 0511447

92.4 -4392
t X 14.2 •-197.111

X U7.1 -- 407459
X f6.5 -411"54

R 97.1 -29761
A 109.6 .16015
" 211.3 .- 5025."

N X 91.6 --41222
,i ( 76.2 - -M17722

S i " I1l.9 7Sffft1

IfI 32 to 5s 10o.0

('Calum m, 1-6 S. wre. Natiol G;u ve isAsaccs im. Naies lat ussc llaiis .nt l Sat
Iludis 0f(k11r. /W8vg',,r,.S.e, 1iun, Washington. D.C.:
(iluier 19111.

(;,hasns I-1 I hre liiwus show the acntual ending bleace fw General Fund budget
trawstmos am a current incogn"expenditure basis for FY 80 and oui-
matesst totemictnclas forY11 aFdlI.. ; Fstsutsa II-Y MI nadl2donot
e(lk'ct the impat of rcent keral tax and expenditure reduction.

('oit.n 4-6- Ib'c li.ur"s show actual and estimated General nd blances taking
ino count cargy-over from ptas yeasr and tirnslers. They do sot
indle k ,vimates of Icdcral tax and CxpWndilur. reductions. Negative
alanc (, FY IXI uad12 may he therc-ut of using unrvised re nue or

CIsp:deuld estimal.
(Codluni 7-10 S te,: Advisory ( mma n nnl..erronroalotgcltiomn" lnpub.

fishedl doa Washinton. l),'. June ll V
Columa 7. lb o lmn is thaw tait overnment, thai cuircntly oleatc undcr

lax and/"s expendWiur limitations,.
Key: Coast ('nntilatioal limnatio.

.ta = lalsly limlliomn
('olumns 9- to. thee C utmns sho st te imined limit on hewal government tax and

expesdliten' powers in lhr major area,, prolry aste--_,eot increases
ploperty lax k"y: ftvenue atudlor Cxnditure icrfewes. Not shewn are
pro ty tax rate limits-

e,: .. ('=Cunty
S= Municipal

• .%Sdml Ilttict

NOTES

('Coumn 11. Saute Adviu Commio on laterplaflital Relatin. Siie-
,'. urw o n. 19Fcmn~m Ed'J ton..k, Wasllon. D.('

October 19ll0. 'Min colu imnicla the extent to Which mle persoal
tncome lax Structiuet Colorta to the federal income fax.

Key: A virtually omle Conformace. Slae tax liability iscmptusd a per c of the federal liability.
Is rsu5lmangg Conaomance. Slae taxable kmetn is dcf'wd

by re 4, to the IntIerna Revenue Cgle.
C - Moerate W'ofrnanee. S.t adjusted gOA inicoune ftded by rerence to the Internal Rewu Code.

('olmns rv,: Advisy ('ammmusi on Ilntergoernmental Relatoin.SipitP.
12-1). r'r Frares ,f Five/ Fedcrelm. 197"9.0 I-ditiun. Wasbingtca. I).('.:

Oltober 1910. thesm columns indicate tllo maws nm having a broad-
based pemoml inccn tax or a general sakls lax.

Columns Sinr': Advisory Comusumtson l at ktlrlatua. Unruh.14- Imhm I're ii ay 1)Ii. Watlisgtosl,).('.: lC71 .
('clumn 14. lax Etice Index i a measure of the extent to which a date lax sys Cm

pwuduces revenue in relation oils pe klitl hd upon a uniform tax
stmcure (or all states. For the notions whole the widx equal 100.0.
I hi a state with an index of 125.0 Collects 2S Lrcen mowe tax revenue
relative to its Capacity than do stats oum the average.

Column I. 1 ihe lItgwrs Cxpress the difference between atual lax collections and
theoreteral lax eaparity. A negative number indicates addilionaltlax
capacity whsile a positive number indicates above aveage iox edfsuri.

November 17. 1981

7



236

APPENDIX - 3

IRING o STATES sT RATio o0 PuLnic TO nIVATE
2LDMMAZY AND SECONDARY STUDIES, 1940

Rank State Rti..L

I Dalawre 4.3
2 Hwaii 4.4
3 .C. 4.7

Louisiana 4.7
Pennsylvania 4.7

6 Nev York 4.9
7 Rhode Island 5.0
a Wisconsin 3.1
9 NYv Jersey 5.3

10 Ili1nois 5.5
.1. Connecticut 6.1

12- Missouri 6.5
.3 Maryland 7.0

14 Nebraska 7.1
iS Kassachusetts 7.2
16 Ohio 7.3
17 Florida 7.5
is California 7.8
L9 Nov Hampshire 8.1

ONIT STATES 8.2
20 Minnesota 8.3
21 Michigan 8.7
22 Iowa 9.3
23 Kentucky 9.4

Mississippi 9.4
25 Indiana 10.5
26 North Dakota 10.9
27 Tennessee 11.7
28 South Dakota 11.8
29 Alabama 11.9
30 Kansas 12.1
31 %ain. 12.5

South CaroLina 12.3
33 Vermont 12.6
34 Arizona 12.7

Georgia 12.7
36 Virsini1 13.3
37 Washington 13.5
38 oew Mexico 14.7
39 Colorado 15.5
40 Oregon 16.5
41 Texas 19.0
42 North Carolina 19.3
43 Montana 20.2
44 Nevada 22.5
45 Alaska 23.2
46 Arkansas 23.8
47 Vest Virginia 30.4
48 Wyoming 32.4
49 rdaho 34.8
5 Oklahoma 35.4
51 Utah 61.7

The ratio column shovs the nwber of public school students per state for each
private school student. For example: in Delaare there are 4.3 students in
public schools for each student in private schools. For the U.S. as a whole,
the ratio is 8.2 to 1.

Source: National Center for Educational Statistics.
School Statistics in Private Elementary and Secondary Schools. Fell 1980.
Early Release 12/4/81.
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APPENDIX - 4
NEW BUSINESS ADOPTED BY

1982 REPRESENTATIVE ASSEMBLY

Tuition Tax Credits

The National Education Association continues to oppose tuition
tax credits and voucher plans because they constitute bad
educational policy, bad economic policy, and bad public
policy. NEA will continue to do all that is possible to
defeat tuition tax credit proposals in the Congress. NEA
will intensify its efforts to work cooperatively with all
individuals and groups in support of the public schools
and in opposition to tuition tax credits and voucher
plans wherever and whenever they are proposed.

NEA urges all. members and affiliates to utilize the Asso-
ciation's many community action activities and conunity
contacts and relationships to give all Americans the facts
about these proposals that threaten the future of our
American public schools.

NEA calls on all members and Affiliates to participate in
the fall petition drive agafhst tuition tax credits, help-
ing the National Coalition for Public Education make this
effort a resounding success. (1982-F)

Court Challenges to Tuition Tax Credit and Voucher Plans

The NEA shall initiate a court challenge of the constitu-
tionality of any tuition tax credit or voucher plan adopted
as law. This intent shall be made known to Congress.
(1982-60)

98-783 0--82-16
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NEA RESOLUTION

B-IS. Saab iwm la Support of Public Edusavon
The National Education Associaon believes that to achieve the Asso-

cation's commitment o" eduaonal opportunity for all nd tossaure
Fair tax practices for allicitizens. public education must be supported from

ctax soucs The Association will continually seek Sea" federal
foe the whole of public elementary and secondary education. The

monies nust be expended solely andequitably for publmceduation.
The Associ don also condmns and deplores federal policies and progrms
ihe serve to undermine Amrica's histosical commitment to free public
education. Therefore, it seek support in accordance with the following
principles

a. The federal share of the cost of public education must be at least
one-third.

b. Educational funding must be budgeted separately in recognition of
its high priority in the federal budget.

c. Instructional programs which ae federally funded should have
maximum teacher involvement in their development at the federal
level and, ai the local level, must be implemented only Liter the
involvement and approval of the recognized bargaining agent or
local ffilite.

d. Advisory committees for federally funded programs should reflect
the ethnic makeup of local communities to ensure accountabiUy
and equity. Parents, students, and educators should be included as
members of thesn commits.

e. Th amount of aid must be generally predictable for long-range
psclani and specifically predictable for year-to-year planning.
SPreset rams of specirc aid must be expanded and improved
by .- a simplirication of administration.

&A process of tax revision must be established si all levels, and tax
administration must be subject to coainuing review.

h. Local overning boards must be fiscally Independent, and restric-
iye limt must not be imposed on thir budgets or long-tem

borrowing.
L The state and local -share of finance must be derived from a tax

system which is balanced and complementary in nature. includes all
broad-based auts, reduces the excessive relianceon property tes,
and protc subsistence income.

j. Public funded services for nonpublic school students must be
stride Unked to medical and dental are, pblic welfare programs,
schol Wn and milk programs. and public safety services such as
fire and police protection, which are budgeted and administered
through.the appropriate public agencies.

k. Federal legislation must comply with civil rights ssautes, be con-.
sistent with the constitutional provision respectin; in establish-
mm of rel ion, and provide for judicial review as to its
Constitutionality.

L Prograt where appropriate, must smke square provision for
reseach and development and for promoting improvements in
educational practice.

m. Funds for programs to allviste sex discrimination and to reduce
portrayal of sex stereotypes in hep ic schools must be provided.

n. Publk funds shall nor bexended for any materials that promote
se sreotpes nd/or sex be&

o6 Categorical h is essential in the areas of special education,
lngual/English a a second language, and for the economica.-

ly/u disadvantaged and must be assured.
The Association will oppse bill which includes provisions in

federal legislation to proven goods, or servic related to the
instractional Process fr nonpubUc school or nonpublic school students.
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TESTIMONY OF

R. G. PUCKETT
Executive Director

AMERICANS UNITED FOR
SEPARATION OF CHURCH AND STATE

Mr. Chairman and Members of the Committee:

My name is R. G. Puckett. I am executive director of

Americans United for Separation of Church and State. We appreciate

this opportunity to address the Senate Finance Committee on S.2673,

the Educational Opportunity and Equity Act of 19Q2.

Americans United is a 35 year-old organization dedicated

solely to the preservation of the religious liberty and church-

state separation provisions of the First Amendment of the

Constitution. We represent through ou membership individuals of

conservative and liberal political persuasions as well as the

full spectrum of religious faiths and nonbelievers who are

concerned with the preservation of religious freedom.

It is this concern and regard for the First Amendment

guarantees of religious liberty that has prompted our request to

testify on this proposed legislation. While our interests center

primarily in the area of the constitutional aspects of this bill,-

I will also address the economic and public policy problems with

it as well.

There are serious constitutional problems with S.2673

in our opinion. This conclusion is based on year after year of

Supreme Court decisions establishing a clear legal record that

tax aid, direct or indirect to parochial or church-related

schools, is aid to religion and, therefore, unconstitutional.
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The Court has allowed only incidental aids, or auxiliary

aids, which directly benefit all children equally and not the

institutions. Aid of this type includes loans of textbooks,

diagnostic services, and school lunch programs under the theory

that all children benefit from the program. There are currently

suits pending in lower federal courts, however, which are

challenging textbook loans.

Beginning with Lemon vs. Kurtzman 403 U.S. 602 (1971),

the Court established a three-part test for constitutionality for

any plan to aid a parochial or church-related school. The law

in question must reflect a clearly secular legislative purpose;

it must have a primary effect that neither advances nor inhibits

religion, and it must avoid excessive government entanglement with

religion.

In the case, Committee for Public Education and Religious

Liberty vs. Nyquist, 413 U.S. 756 (1973), the Court struck down a

New York state tuition tax credit plan similar to that proposed in

S.2673. It said that since the benefits go "to parents who send

their children to sectarian schools, their purpose and inevitable

effect is to aid and advance those religious institutions."

There is no question that this tax aid advances religion

* since at least 85 percent of the students in. all nonpublic schools

are in church-related schools. The fact that the aid may be viewed

as incidental in amount in light of high tuition rates does not

alter its intent -- to aid religion.
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Moreover, the fact that the aid would be routed through

parents is irrelevent. Parents would serve merely as conduits of

the aid, which eventually goes to the church schools. We believe

the child benefit theory could not be used to prove constitutionality

in this case because the only children benefited are those in

private schools, not all the children in the country.

The genesis and promotion of this bill represents a certain

confluence of religious and political interests. As the Supreme

Court pointed out in the 1971 Lemon ruling, "in a community where

such a large number of pupils are served by church-related schools,

it can be assumed that state assistance will entail considerable

political activity. Partisans of parochial schools, understandably

concerned with rising costs and sincerely dedicated to both the

religious and secular educational missionsof their schools, will

inevitably champion this cause and promote political action to achieve

their goals. Those who oppose state aid, whether for constitutional,

religious, or fiscal reasons, will inevitably respond and employ

all of the usual political campaign techniques to prevail....

"Ordinarily political debate and division, however vigorous

or even partisan are normal and healthy manifestations of our

democratic system of government, but political division along religious

lines was one of the principal evils against which the First Amend-

ment was intended to protect."

This bill could so entangle religion and politics that

two centuries of progress in First Amendment rights to religious

liberty and church-state separation could be unalterably reversed.
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Furthermore, to deny that denominational elementary and

secondary schools do not discriminate by religion is to deny their

very purpose -- to remain religiously homogeneous. Giving public

funds to such schools through the tuition tax credit proposal in

S.2673 would result in federal government subsidization of

sectarian division and divisiveness in education. The result of this

could only be a decline in interfaith and community harmony and

a socio-economic crisis in education.

Beyond the obvious constitutional problems this proposed

bill presents, there are numerous other problems it could create.

The cost of this program could reach almost $4.5 billion over the

first three years of the program. This is lost revenues for

nonstimulative credits, which are uncontrollable and inflationary.

It seems unconscionable to us that Congress would pass such legis-

lation at a time when such drastic cuts are being made in the

education budget.

Further, no one has adequately answered the concern

church school administrators have over regulation of their schools.

Whtle many of these schools, which in the past have refused

government funds are holding out their hands now for a piece of

the tax pie, they are, at the same time objecting strenuously to

any kind of federal, state, or local regulations.

There is no amount of federal funds that can be taken

by these schools that will not be accompanied by increased regula-

tions. A primary example of the need for regulations is contained

in the bill itself. It states that no credit shall be paid to an

educational institution unless that school files with the Secretary a
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statement that "declares that such institution has not followed a

racially discriminatory policy during such calendar year." This

puts the burden of proof on the school instead of on the government

and requires more paperwork by church schools.

That would require new policing efforts by some agency,

such as the Department of Education or the Internal Revenue Service.

Government bureaucracy and red tape would evolve around the inevitable

regulations that would come with tuition tax credits and would

entangle government with religion, precisely what the religion

clause of the First Amendment was intended to prohibit.

Beyond that, there are glaring omissions in the bill,

with no mention of other types of discrimination, such as by

religion, by sex and in other ways.

Furthermore, the discrimination clause of the bill would

produce the opposite effect the Administration claims it wants -- to

get government out of our lives. Churches could not freely

exercise their religious mission of educating their youth with

government investigating attendance and other records that they

would be forced to keep. Barbara Morris, a conservative activist

and writer, warned in the Pro-Family Newsletter of April, 1981

that the tuition tax credit plan is a "trap that will result in

government control of all schools." Morris also noted that

"providing information for such tax credits on 1040 or other

tax forms will enable the government to identify every family with

children enrolled in Christian schools as well as the schools

they attend -- information they do not presently have."
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The public schools were founded on the concept of a

free universal system of education for every child, regardless of

economic status, race, religion, or ethnic background. The

institution of public schools in this country has been the

foundation that has helped to produce a strong middle class, one of

the highest literacy rates in the world, and a chance for every

citizen to better him or herself.

This proposed legislation would completely upend that

concept and tradition. The beneficiaries of this aid would be

primarily upper income families, who can afford to send their

children to expensive nonpublic schools.

Furthermore, how much of a tax credit is enough? Who is

the final arbiter to decide that question? If parents can claim

50 percent of tuition costs to nonpublic schools, why can't they

claim the fuli amount. If the lesser amount is permissable than

the full amount is as well.

The amounts of the credits would escalate because parents

would be encouraged to remove their children from public schools

and place them in nonpublic schools to take advantage of the tax

credit. This could force the costs of programs in private schools

to increase, thus encouraging those schools to ask for a greater

tax credit. Those schools could also raise their tuition rates

to take full advantage of the credit.

The result could be an educational civil war between the

private and public schools vying for public funds. Public school

funds that have already been drastically cut would be cut further

to meet the budgetary needs of funding tuition tax credits.

John Chapoton, assistant secretary for tax policy foz the Department
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of Treasury said in testimony before the House Education and Labor

Committee that, "Tuition tax credits would be increased to the extent

that direct student assistance programs are reduced or private school

enrollments or tuitions increase.

At the same time the private schools would not be required

to follow minimum educational standards established for public

schools. This aid would foster an elitist caste system of education

in this country with the public schools becoming the dumping ground

of those not acceptable to the private schools, such as the poor,

the handicapped, and others.

That is why the idea that tuition tax credits would foster

.so-called needed competition between the public and private schools

is false. The roles of the public and private sectors in education

are very different. Private schools do not have to follow standards

of teacher qualifications, salaries, curricula, services, etc.

Beyond that the local citizenry would have no say in what

happened to the private schools which are controlled and operated

far from the eye of open, public meetings as with the boards of

education of public schools.

Historically the American people have not shown much

support for aid to parochial schools. For approximately the

past 15 years Americans from Alaska to New York have consistently

voted down such aid. The following are results of statewide referenda

and initiatives of the past decade on government aid to parochial

and private schools, elementary, secondary, and postsecondary.
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Vote Vote
State Year Against For

New York 1967 72.5% 27.5%
Michigan 1970 57% 43%
Nebraska 1970 57% 43%
Oregon 1972 61% 39%
Idaho 1972 57% 43%
Maryland 1972 55% 45%
Maryland 1974 56.5% 43.51
Washington 1975 60.5% 39.5%
Missouri 1976 60% 40%
Alaska 1976 54% 46%
District of Columrbia 1982 88% 12%

We understand the problems that parents,

who choose to send their children to nonpublic schools, have in

paying high tuition rates. But the answer is not to provide public

funds to those special interest schools. It is bad economic and

public policy because it would create chaos in our educational

system and destroy our long tradition of separation of church and state

and the right to privately and freely exercise our religious

beliefs. Americans United ask this Committee to oppose S.2673.
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STATEMENT OF MITCHELL H. EDELSTEIN, LEGISLATIVE REPRE-
SENTATIVE, AMERICANS FOR DEMOCRATIC ACTION

My name is Mitchell H. Edelstein. I am Legislative Represen-
tative for Americans for Democratic Action, a political-action
organization with members across the nation.

ADA opposes any legislation which would provide tax credits
as a way of financing education. Tuition~tax credits should be
opposed on principle, as bad public policy and bad education
policy.

Tuition Tax Credits Are Ineffective

Enactment of tuition tax credits would produce an uncontrol-
lable tax expenditure, estimated to exceed two billion dollars
yearly, without ensuring that private schools would not take
advantage of this program-and simply raise tuition costs.

In addition, a national program of tuition tax credits
undoubtedly would encourage fraud and abuse on the part of
schools and parents. As we have seen in the Guaranteed Student
Loan program, safeguards against fraud and abuse must be built
into a program when it is enacted. The potential for financial
abuse of this program would be great. Yet, more importantly is
the potential for educational abuse of the youth of our country.
Illegally obtained benefits can be recovered, but who will help
the young students whose education suffered?

At a time when drastic and unconscionable cuts have been
made in the federal programs which provide real aid to educa-
tion, nutritional support for our children and basic health
care, this country cannot afford a program that provides
financial support without any accountability for the dollars
provided.

Tuition Tax Credits Are Inequitable

No matter how the proposals for tuition tax credits are
revised or revamped, these tax credits would benefit less than
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10 percent of U.S. families with children attending elementary

or secondary school. And because the tax credit envisioned under

S. 2673 is riot a refundable tax credit, only those families

14O ;IrVicn t7&i; pay sufficient taxes would benefit from this
credit. Low-income families and lower-mlddle-income families

with - above-average deductions or more than one eligible child

would find the credit to be either completely unavailable or

reduced.

Tuition Tax Credits Would Promote Racial Discrimination

Despite the three provisions written into S. 2673 -- annual

sworn statement, declaratory Judgment proceedings, and the IRS

tax exemption, designed to ensure that "this legislation should

not be used to promote racial discrimination" -- ADA believes

that it would be impossible to prevent tuition tax credits from
benefitting schools that blatantly discriminate on the basis of

race.

Let us examine the three provisions in S. 2673 that are

intended to prevent educational institutions which discriminate

on the basis of race from benefitting from this legislation:

The first provision is a requirement for an annual state-
ment declaring that "such institution has not followed a racial-

ly discriminatory policy during such calendar year.... "

At this time it is still not clear who will swear to this

statement. Will it be the chief executive officer, the board of
trustees, or the secretary of the corporation on behalf of the

corporate entity? Who will be prosecuted for perjury? And, given

the limited resources we all acknowledge, what other important

functions of the Justice Department will be set aside so that

these cases can be pursued?

The majority of private elementary and secondary schools do
not discriminate on the basis of race. These schools would have
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no problem in filing the required sworn statement. Unfortunate-

ly, the schools that do discriminate would have no problem

either.

The second _provision authorizes the Attorney General to

bring declaratory Judgment suits to establish that a school in
fact follows racially discriminatory policies. If a final

Judgment to that effect is secured, then no tax credits shall be

allowed for tuition paid to the institution during the calendar

year in which the Attorney General's suit was instituted or the

two years immediately preceding the suit.

The declaratory Judgment process would encourage diversion
and delay. To bring suit requires a specific act of discrimina-
tion against an individual under a racially discriminatory

policy. The Attorney General is then authorized, "upon finding

good cause," to bring an action against the educational institu--

tion. The Attorney General is required to notify the institution

concerned about the allegations and to allow the school to show
that the alleged discriminatory policy does not exist or "has
been abandoned," (even though the institution has previously
sworn that it does not discriminate).

The third provision is a continuation of current IRS policy
which prohibits granting tax exemptions to schools which discri-

minate on the basis of race. But as we are all aware, this

policy has been the source of recent controversy, and the Reagan
Administration most likely will be arguing before the Supreme

Court that this policy is not authorized by law. Finally, all of
these policies require an overall Administration commitment to
civil rights. ADA believes that the Reagan Administration has

shown, on many occasions, it's lack of commitment to civil

rights. Therefore we find the provisions of S. 2673 that are
intended to prevent educational institutions from discriminating

on the basis of race to be totally inadequate.
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In conclusion, Mr. Chairman, we believe that it is the

function of taxes to support services, such as free public

schools, which are available without discrimination to all
regardless of whether the individual taxpayer avails himself of
them. They are provided for the public good. No parent has the
right to a share of public tax funds to subsidize a private

choice.

This plan would incur great cost, encourage schools to

raise tuition, increase government regulation, create a divided
educational system, and benefit the wealthy at the expense of

the needy.

Thank you, I would be pleased to answer any questions at
this time.

Senator DURENBERGER. Senator Moynihan?
Senator MOYNIHAN. Mr. Chairman, I would like to thank our

panelists. I would like especially to ask Mr. Edelstein to give our
regards to Father Drinan.

Mr. EDELSTEIN. Thank you very much.
Senator MOYNIHAN. I think we know the positions of the NEA

and Americans United and the ADA. We certainly respect them,
and we very much appreciate the clarity and reasonableness with
which they have been set forward. It is a matter we just don't
agree on, entirely.

I guess I would make one point, particularly to Mr. Cameron,
about constitutionality, which I think Senator Dolei our chairman,
made this morning, which is in effect that the Supreme Court does
not give advisory opinions, and an issue of constitutionality can
only really be resolved by enacting a statute and testing it. I think
you wouldsort of have to agree to that, would you not?

Mr. CAMERON. When I used to work with State legislatures, that
was the argument that they raised all the time, that it is not our
job to judge the constitutionality of this provision; it is our job to
pass the law.

I think, however, it is important that we recognize what the Su-
preme Court has said. And the Supreme Court, in the Nyquist case,
specifically ruled unconstitutional this kind of program.

We believe it is unconstitutional. Our research shows that it will
be ruled unconstitutional eventually. It certainly is going to end up
in the courts, regardless of what happens.

Senator MOYNIHAN. You do know that Senator Packwood and I,
in our original legislation, asked for an expedited review because
we very much did not want this system to go into effect until the
Court had ruled, so the Court wouldn't be facing the proposition
that, "Well, there are x million families receiving benefits which
we will now be having to take away." We said, answer it first, and
if it is all right go ahead.

Mr. CAMERON. Well, Senator, I would like to answer a question
that you haven't asked yet but no doubt will. The NEA would be
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adamantly opposed to this proposition even if it were constitution-
al.

Senator MOYNIHAN. Your colleague a year ago made the same
point. They are acceptable propositions, and it is perfectly egiti-
mate to say, "No; it doesn't matter whether it is or isn't, we don't
think it is good public policy. There is a constitutional issue, and
there is a public policy issue." And you are quite right.

Thank you, Mr. Chairman.
Senator DURENBERGER. Senator Bradley?
Senator BRADLEY. Thank you, Mr. Chairman.
Mr. Cameron, in your testimony you say on page 8 that:

Tuition tax credit subsidies for private schools will force the Federal Government
to evaluate and regulate private schools. Since tax credits would be given for private
school tuition, taxpayers have the obligation to demand that some certification of
those schools as legitimate be made.

Mr. CAMERON. Yes, Senator.
Senator BRADLEY. What certification would you have in mind?
Mr. CAMERON. Well, we haven't provided any specific kind of cer-

tification; but we make the point very clearly that the Federal Gov-
ernment, if it is going to give tuition tax credits or some other form
of aid to private and parochial schools, must necessarily get in the
business of supervising what those schools do, to some degree.

The proponents of tuition tax credits often say that there are
always strings attached to Federal money when they come to the
schools.

In the area of civil rights enforcement, for example, we think
that the administration, the Government, is going to have to keep
a wary eye on what is going on in those schools to make sure that
they don t discriminate on the basis of race, or sex, or some other
proviso that the Government cares about.

Senator BRADLEY. But try to help us, as a committee, to think
this through. Your proposition is, the expenditure of public dollars
requires certain accountability, as I understand it.

Mr. CAMERON. That is right. -

Senator BRADLEY. The question, ou have said, then, is certifica-
tion. Well, what does that mean? W are writing a bill about tu-
ition tax credits. If you were talking about certification, what kind
of specifics are you recommending?

Mr. CAMERON. Well, the NEA has not taken a position on that,
specifically, Senator. I would suggest that we would be amenable to
having the IRS continue to regulate on the basis that they have in
the past relative to those kinds of issues, or some other agency that
would certify the fact that those private and parochial schools are
meeting certain basic requirements that are guaranteed in this
Constitution.

Senator BRALEY. What requirements? "Meeting certain require-
ments"-what requirements?

Mr. CAMERON. Well, that they don't discriminate on the basis of
race, for example.

Senator BRADLEY. All right. Any others?
Mr. CAMERON. We would like to believe that they wouldn't dis-

criminate on the basis of sex.
Now, private and parochial schools, by definition, discriminate

on some basis or there wouldn't be any reason for them to exist.
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And we recognize that. They have a right to exist. They have a
right to have students. They have a right to teach. They have a
right to want people of a certain kind of religion, or whatever. We
have no objection to that. But there are certain fundamental prin-
ciples that have been discussed here in these Chambers today.

Senator BRADLEY. All right. So the point you make under the
heading "Public Policy Issues" on certification is really a point
about various forms of discrimination. Is that correct?

Mr. CAMERON. We would want them to meet the same require-
ments that they are currently meeting under State and Federal
statutes. We aren't providing or proposing anything new. We are
talking about those kinds of certifications that would keep a wary
eye on these questions of sex equity and racial discrimination.

Senator BRADLEY. All right. What was your point about their
meeting under State--

Mr. CAMERON. Whatever the State and Federal statutes current-
ly impose upon private and parochial schools, in terms of what
they have to teach, how they hav- to teach it, who can be ad-
mitted, and so forth, we say are appropriate. We are not trying to
change those, and we are not suggesting any additional kinds of
certifications. We are talking about the regulation of those schools
as it regards to human and civil rights.

Senator BRADLEY. All right.
Let's go to the civil rights aspect of your testimony, which is, I

am sure you sensed, a real concern on the part of the committee
today.

You talk about three ways in which you feel that the administra-
tion's bill is inadequate in this area, and then you say "there is no
substitute for direct, unequivocal statutory language to prevent
racial discrimination." What specific language do you think would
be clear and unequivocal?

Mr. CAMERON. We haven't any language to propose. I can tell
you what we don't like. We don't like the wording of~he current
bill. We think that it provides all sorts of opportunity for mischief
relative to the enforcement portion of getting somebody to swear
that they don't discriminate, and then give them more time before
the hammer comes down to undo whatever it was that they swore
they weren't doing seems a little bit ludicrous.

Senator BRADLEY. I think there are -a number of us who are con-
cerned in that area. The question is, If we are trying to make it
stronger, do you have any suggestions?

The previous panel, for example, suggested an expedited hearing
or appeal for a declaratory judgment. If you don't have any--

Mr. CAMERON. I don't have any.
Senator BRADLEY. Does anyone on the panel have any sugges-

tions in this area?
Mr. EDELSTEIN. As I understand it, when the administration

originally presented this proposal, it met with a large number of
civil rights groups from the Washington community and nation-
wide civil rights groups. They were told that they would have an
opportunity to make suggestions to the bill. The bill that was pre-
sented to them was unacceptable to them at the time. That bil 1is
also the bill that is before you now, so their comments were not
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incorporated into the bill. I believe they would have specific provi-
sions to propose.

It is unfortunate that this hearing really doesn't have repre-
sentatives of any of the major civil rights organizations testifying.

Senator BRADLEY. Would you know what those suggestions would
be?

Mr. EDEIMIN. No; I did not participate in that meeting. I am
sure that the Leadership Conference on Civil Rights would be cer-
tainly interested in commenting upon the civil rights procedures in
this bill.

I think, certainly, the provisions that require an organization to
get tentative approval for its tax exemption under the IRS Code,
where the burden of proof is upon the organization to prove that it
is tax exempt to get this benefit from the Government, would be a
similar precedent.

Senator BRADLEY. All right.
Thank you very much, Mr. Chairman.
Mr. EDELnTEIN. Thank you.
Senator DURENBERGER. Thank you, Senator Bradley.
Mr. Cameron, let me ask you what you consider are the basic dis-

tinctions between a "private or '-public" school, as we use those
terms?

Mr. CAMERON. Pardon me, Senator? The basic difference between
a private and public school?

Well, I think the essential difference is that parents decide to
send their child to a private school rather than a public school in
order to have the student exposed to some kind of doctrine, some
kind of philosophy, some kind of code, whether it be religious or
civil, that is not provided in the public schools.

Senator DURENBERGER. Is that your full answer? That is the
main distinction between the two?

Mr. CAMERON. Yes.
Senator DURENBERGER. You said earlier in a response to a ques-

tion from Senator Bradley, I think it was, that private schools dis-
criminate or they would not exist. What did you mean by that?

Mr. CAMERON. What I meant by that was that private schools, by
definition, have the right to admit through their doors Catholic stu-
dents only, if they so desire. I am not suggesting that they do. Or
Jewish students only, if they so desire. Or students who are not
handicapped; or students who do not have emotional, psychiatric
problems; or students who have difficulty learning and are truant.
They can refuse to admit students who have been tried in courts
and have a history of problems with the police, or whatever. So the
private schools have the opportunity to discriminate in that sense.
The public schools do not.

Senator DURENBERGER. But the implication, then, in response to
my first question, is that you could add discrimination " in either
a legal or a societal sense as a definition of a private school, in
your opinion?

Mr. CAMERON. To the sense that they can discriminate in not ad-
mitting certain kinds of students or certain students, yes, sir.

Senator DURENBERGER. But if private schools discriminate or
they would not exist, implicit in that is that all private schools, of
necessity, discriminate. Is that the position of the NEA?

98-763 0-82--17
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Mr. CAMERON. No. The position of the NEA is that all private
schools have the opportunity to discriminate, in the sense that I
am talking about now, Senator.

Senator DURENBERGER. I have another question that may be only
indirectly related to the bill before us. We were talking about the
expenditure of public funds requiring accountability. And I take it
in elementary or in education generally that accountability is high-
quality education.

Part of your statement, I believe, is that "we believe that Amer-
ica must have high-quality tuition-free public schools."

Would you tell me how a tuition payment interferes with high-
quality education?

Mr. CAMERON. Well, in the most obvious way, money that is ap-
propriated to the private and parochial schools comes at the ex-
pense of the public schools. I think that is fairly obvious; others
think that that is fairly obvious. As a matter of fact, I don't think
that it is any coincidence that roughly the amount of money that is
being siphoned from the public schools today, in terms of cutbacks
at the Federal level, is essentially the same amount of money that
is being proposed to be inserted into the private and parochial
schools.

Senator DURENBERGER. Well, let's go back and just deal with the
"high-quality, tuition-free," part of your statement.

If a parent or a student pays $10 a quarter to go to the local
public school, how does that interfere with high-quality education?

Mr. CAMERON. I don't think it does, Senator. Our position is that
the first priority of this Government, at the local, State, and na-
tional level, ought to be the public schools, that they have served
this country well, that they ought to be tuition free, and that they
ought to have high-quality education encompassed within them.

Senator DURENBERGER. I think we can agree with you on the
idea that this Nation has and ought to maintain a priority for the
public school system.

Mr. CAMERON. Yes, sir.
Senator DURENBERGER. My question relates to your add-on belief,

which is that that system can only exist without tuition. Is that
your position?

Mr. CAMERON. Our belief is that private and parochial schools
should not receive a tuition tax credit from the Federal Govern-
ment.

Senator DURENBERGER. But your position is also that the public
school system would be reduced in its quality of education if any
form of a tuition were required of any person attending?

Mr. CAMERON. That is correct.
Senator DURENBERGER. Is that an official position of NEA, do you

know?
Mr. CAMERON. We believe that. Yes, sir.
Senator DURENBERGER. I guess my time has expired.
I thank all of you for your patience today, and I am sure we

won't have seen the last of this issue.
Mr. CAMERON. Thank you.
Senator DURENBERGER. All right. We have three survivors for the

last panel: Patty Eubanks, from New Brunswick, N.J.; William
Coats, professor, Department of Education, University of Michigan
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in Ann Arbor; and Edward E. McAteer, president, Religious Round-
table, Arlington, Va.

Senator Bradley?
Senator BRADLEY. Mr. Chairman, I just want towelcome Patty

Eubanks to the Finance Committee and tell her to relax-I'm the
only one here.

I assume that the chairman is returning. In his absence, why
don't we turn to Mr. Coats, then Ms. Eubanks, then Mr. McAteer.

Mr. Coats, welcome to the committee. We appreciate the sturdi-
ness of everyone here getting through to the end.

STATEMENT OF WILLIAM COATS, PROFESSOR, DEPARTMENT OF
EDUCATION, UNIVERSITY OF MICHIGAN, ANN ARBOR, MICH.

Mr. COATS. Thank you for the opportunity to comment today. We
in education appreciate the continuing efforts to improve schooling
on the part of the Senate and your interest in the views of profes-
sionals.

I am coming at this from a little different, perhaps a substantial-
ly different perspective than most of the other witnesses.

Senator BRADLEY. Do you mean there will be something new said
in your testimony?

Mr. CO4TS. I think so. I do have extensive public school experi-
ence. My father was a principal; I have taught and coached in De-
troit area schools, served as superintendent for 4V years in the
Kalamazoo public school system, 5 years in Grosse Pointe; and of
course the University of Michigan is a public institution as well.

In those roles I experienced firsthand, year after year-and I
think it has gotten worse over the years-the inefficiencies which
result from a monopoly wherein you have guaranteed government
revenues and what amounts to a captive audience.

I think the lack of competition inherent in that kind of an envi-
ronment is such that public school systems are not as responsive as
they should be to their clients: to students, to taxpayers.

I am supporting tuition tax credits to help public education. I
really believe that an element of competition, the increased paren-
tal choice which a little bit of financial assistance might provide
might be the catalyst necessary to help public schools compete, be
more responsive to their clients.

If you look just at the collective-bargaining process, that seems to
operate almost in a vacuum of reality. Consider Michigan, as an ex-
ample. It is a very depressed economy-record business failures,
record wage concessions in the private sector. Yet, the public
school unions and public school boards of education continue as if
that does not affect them. We have example after example of mul-
tiyear bargaining contracts in excess of 10 percent, layoffs based on
seniority, extra pay for any little extra duty you might imagine,
and a kind of management system which discourages excellence,
which rewards mediocrity, almost negotiates, as a matter of fact,
dedication out of the contracts.

We have had great public schools in this Nation. I think that you
need a system of checks and balances. When you get to the point
where unions, in effect, take control of local boards of education
and are negotiating only in their own behalf, and are not as re-
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sponsive to students and to citizens as they should be, you begin to
have some problems.

I think those who argue the -public schools are in jeopardy, they
are correct. The public schools are in jeopardy. The question is,
Why? Azid, What is the remedy?

I believe the difficulty is somewhat analogous to that which has
been experienced by the automobile industry. In both cases, the
automobile industry and public education simply gave away more
than they could afford at the bargaining table. They became bur-
dened with unnecessary layers of supervisors. They tolerated
shabby performance.

Now, it is a fact that the image of public schools is undergoing
some change in this country. There is increasing taxpayer dissatis-
faction; there is increasing parental alienation.

While public schools, with all of the support enjoyed by a monop-
oly, in many cases are dying on the vine-and Michigan is a prime
example-where there simply aren't enough berries on the bushes
to support that dinosaur, there must be radical changes.

Someone mentioned this morning that this is a very serious
action on the part of Congress because this represents a basic
change in financing education. I just would reiterate that. It does.
And I think that kind of change is necessary and called for.

Most of my other comments have been made by other presenters,
so I will close here.

Senator DURENBERGER. Thank you very much.
Who is next? Ms. Eubanks?
Ms. EUBANKS. Yes. Thank you.

STATEMENT OF PATTY EUBANKS, NEW BRUNSWICK, NJ.
Ms. EUBANKS. Good afternoon.
My name is Patricia Eubanks, and I live in New Brunswick, N.J.

In beginning, I want to thank'the members of the Senate Finance
Committee for the opportunity to speak here today. I have come be-
cause I believe that education is among the most necessary of.the
key elements needed for a successful future.

I am here also because I believe that the issue of tuition tax cred-
its for families of nonpublic school students is so important.

My graduation from St. Peter's High School in June marked the
completion of 13 years of Catholic education. It also marked the
fourth time a member of my family was graduated from Catholic
high school. To understand the sacrifice in my parents' choice of
nonpublic schools for their children, the committee should know
something about my family, about what we value, and about the
community in which we live. I say this not because one family's ex-
perience is extraordinarily significant but because I believe our
family experience is repeated by so many middle- and low-income
families of all races, all over the country.

I am the fourth of five children of Leo and Georgia Eubanks. My
father is employed as a machine maintenance worker by Johnson
& Johnson, the largest employer in the city of New Brunswick,
N.J. My mother is employed by the New Brunswick Board of Edu-
cation as a paraprofessional.
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I was born, raised, and educated in New Brunswick. My parents
own our home there; and my mother is the leader in the neighbor-
hood committee and has been active in the St. Peter's High School
Parent-Teacher Association.

New Brunswick is a rapidly changing city. Construction projects
dominate the downtown section and are looked upon as outward
symbols of new promise for the city.

Within the city are two high schools: my alma mater, St. Peter's
High and New Brunswick High School. I am not here to criticize
the public school system. Many of my friends are graduates of the
public school, and their experiences appear to have worked out for
them. For many of them, though, the advantages or disadvantages
of the system were not significant in their choice of the school
system, because they had no real choice, no alternative, no option.
This is because, while government guarantees parents a choice in
the education of their children, it imposes a financial penalty on
those who choose anything but public school. Thus, many poor and
middle income families really do not have a choice.

Fortunately, my parents were able to exercise their choice. They
wanted something more than math, English, history, or other sub-
jects that are taught in public schools. They wanted an education
with a philosophy consistent with their own.

Consequently, three of us-my brother Paul, 28; my brother
Christopher, 22; and I, 17-were educated at and graduated from
St. Peter's. My brother Joseph, 19, was graduated from St. Joseph's
High School in Metuchen, and my youngest sister, Cynthia Rose,
will enter St. Pius High School in Piscataway in September.

My parents selected Catholic schools in general because of their
philosophy of education, and different schools specifically because
of the different personalities and needs of each child. They always
try to do what is best for the particular child at the particular
time.

The cost of their commitment in terms of hours worked overtime
by my father, and vacations foregone by our whole family, among
other things, is never mentioned by my parents, and we children
only became aware of it as we grew older and, I hope, wiser. But
we all knew that for my mother and father, raising five fulfilled
achievers with strong moral beliefs was well worth the financial
sacrifice.

But now I must ask why such sacrifice was necessary and why a
choice in education is impossible for so many families. I believe it
is because the present method by which Government funds educa-
tion discriminates against hard-working families like mine who,
when they prefer nonpublic education, must pay both taxes for
public schools and tuition for their children. I must ask why Gov-
ernment guarantees parents a choice and then penalizes them if
they choose anything but public school.

My family, and I think most families, support a strong public
school system, but we also support the concept of fair treatment of
all students by government in funding of education.

If diplomas earned at nonpublic elementary and high schools are
accepted by the State, then those families who choose them for
their children should not suffer a financial penalty. This is why I
am glad that tuition tax credits may at last become a reality. I
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know that a $500 tax credit would have made a big difference for
my parents and for the parents of many of my friends.

I came today because I want to try to make things different for
people like my mother and father. I do not pretend to be a constitu-
tional expert. I leave it to others to argue the letter of the law. I
know that if tuition tax credit legislation is passed now it will
mean little to my parents who have already sacrificed so much.
But it will help many other families like mine, and if my sharing
our experience with you helps to achieve that end, it will have
been worth all the effort.

Thank you very much.
Senator DURENBERGER. Thank you very much.
Dr. McAteer?
Mr. McATER. Yes. Not "doctor."

STATEMENT OF EDWARD E. McATEER, PRESIDENT, RELIGIOUS
ROUNDTABLE, ARLINGTON, VA.

Mr. MCATEER. My name is Ed McAteer. I am president of the Re-
ligious Roundtable, a coalition of political, business, and religious
leaders whose focus is public policy concerning moral issues'

A long time ago a very wise man named Solomon gave this
advice: "Train up a child in the way that he should go, and when
he gets old he will not depart from it." The question is, Who should
do that training? the state? the NEA? the ACLU? The utopians?
The behaviorists? or the parents?

Our concern over the issue of tax credits is not to find a way to
get extra money for Christians who support private schools; our
basic concern is one of justice. America needs to find an equitable
arrangement for educating the youth of our land. t

We must begin by looking at the-whole structure of our Ameri-
can system of education. Who is responsible for the education?

As Christians who take the Bible seriously, we think most of us
would have to say that parents have primary responsibility of the
education of their children.

Up until the 1840's, Americans assumed almost without question
that education was the concern of parents. For the most part,
schools were not State supported, State funded, or State initiated.
The State of Massachusetts first got involved in what we call
public education. A variety of schools emerged at this time-
church schools, schools founded by associations or groups of people,
schools we might call public schools in the sense that they were
founded by some public authority, though not necessarily estab-
lished by a State government. But in all this variety, parents were
still assumed to carry principal responsibility for the education of
their children.

Many Christians who take their religious convictions seriously
are deeply troubled by what they see happening to their children.
They perceive public schools today as dominated by a secular, hu-
manistic philosophy in open conflict with Christian convictions. A
growing number of parents, therefore, are pulling their children
out of these schools and placing them in the mushrooming num-
bers of private schools.
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Today we have two principals vying for authority over education:
the State or government or community with its elected school
board, and parents. Parents have the right to opt out of govern-
mental responsibility if they want, but only if they pay their own
way. They must also continue to pay the government's way.

We must go back to the basics in education in order to find a
better way in America. We propose that government should no
longer view itself as holding the "primary responsibility in educa-
tion," but it is the parents who should be responsible for the educa-
tion of children.

Government should view its role in education only-as a second-
ary principle working toward the equitable, proportionate financ-
ing of all agents- of education that offer themselves in society. If
parents, citizens, or communities are unable or unwilling to edu-
cate anyone, then government would be asked to provide its own
schools; but government schools should then not be viewed as more
legitimate or worthy of receiving public money than the other
schools. Rather, they should be on an equitable basis.

As government is not the only agent of education today in our
Nation, it should not therefore continue to be the only recipient of
public funds for education.

Questions:
First, are tuition tax credits really unconstitutional? The answer

is that it is not finally decided by the Supreme Court.
Second, would tuition tax credits harm public schools? The argu-

ment posed through this question has a familiar ring. Before the
American Civil War some slave owners argued: "We cannot abolish
slavery or the southern economy will suffer." Now, abolition of
slavery may have caused some economic hardships in the South,
but the question of slavery was not one to be answered in terms of
economics alone; a basic human right of freedom was at stake.

Third, do tuition tax credits encourage fiscal irresponsibility?
One of the biggest bureaucracies in government today, though

much is at the State and local level, is the educational bureaucra-
cy. This is the place to start to solve the problem of too much red-
tape and government spending in education. Proper pluralization
of education would take its agents and principals out of govern-
ment hands and place them in those hands where it belongs, thus
restoring responsibility to the parents, who headed it first.

Fourth, would tuition tax credits cause division and hostility?
Division and hostility already exist in education. It began when

Catholic schools were first cut out of adequate proportioned fund-
ing. Divisiveness is caused by secular humanists, Protestants, or
hany other group that forces a majority opinion on the schools,
denying attention or educational opportunity to any who disagree.

Fifth, will tuition tax credits invite government intervention?
The point must be made that ideally government ought not to

own or intervene in any of our Nation's schools. It does not have
prior right to control these agents. The greatest government inter-
vention today is in public schools it owns and operates, and into
which most children are driven by financial pressure. By restrict-
ing tax money to government-operated schools, it forces a practical
government monopoly on education.
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Let's start here by restructuring the whole system of education
in a proper pluralistic society instead of trying to hold back a mon-
strous power that is already greedy for control of even more of our
schools.

Freedom is precious, but a frail possession. We must battle for
religious and educational freedom as for all other basic freedoms of
human life.

Senator DuZmNmaGmI. Thank you very much.
[The prepared statements of the previous panel follow:]
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TESTIMONY ON TUITION TAX CREDITS

PRESENTED TO THE SENATE FINANCE COMMITTEE

BY WILLIAM COATS

Mr. Chairman, Cormnittee Members:

Thank you for the opportunity to comment on the President's

tuition tax-credit proposal. We in education appreciate your

continuing efforts to improve schooling and your interest in the

vieus of professionals.

At the present time I am Professor in the lnartment of Adminis-

tration and Supervision in the School of Education at The Univer-

sity of Michigan. Prior to joining the staff at the University of

Michigan I had extensive public school experience. I was a teacher

and coach in Detroit area public schools. I was superintendent

for four and half years in Kalamazoo, a multi-ethnic community of

approximately 100,000 people in Southwest Michigan. More recently

I served as Superintendent for five years in the Grosse'Pointe

Public School System, a consolidated district serving six separate

municipalities adjacent to Detroit.

In these roles I experienced the many inefficiencies inherent in

the public school monopoly wherein survival is guaranteed through

government funds and a captive audience. Because public schools

have no real competition they need be only marginally responsive

to their clients. Too often important educational decisions are
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attempts to please employees and other special interest groups

and have little to do with what is best for students and taxpayers.

As an example, consider the collective bargaining process where

even in the depressed economy of Michigan, public school unions and

board members seem oblivious to the high rate of business failures

and wage concessions in the private sector. They continue to

negotiate multi-year contracts in excess of ten percent per year,

layoffs based on seniority, excessive fringe benefits, maximun

class size, ad infinitum. There simply is no way that citizens

in that state can support the levels of compensation and working

conditions which have been negotiated.

Other deficiencies common to many public school districts include

tcp heavy administrative staffing, self-serving board members and

management systems which reward mediocrity and discourage excellence.

As a result, such basic conditions as physical safety and an academic

environment often are not assured. Consequently, public schools

are experiencing increasing taxpayer dissatisfaction and parental

alienation.

So those who argue that the survival of public schools is in

jeopardy are correct. The question is, "why are they in jeopardy

and what is the remedy?" Perhaps they are in difficulty because

of their monopolistic nature - a condition which plagued the
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automobile industry prior to meaningful competition. In both

cases (the automobile industry and public education) "management"

gave away too much at the bargaining table, became burdened with

unnecessary layers of supervisors and tolerated shabby employee

performance.

What is the solution? It is not more tax dollars or greater

protection for the public school monopoly. These would only hasten

its decline. Rather, public education must be improved and saved.

In this regard the introduction of some reasonable free-market

concepts such as freedom of choice and competition have great

potential. The President's tuition tax credit proposal could

provide a financial basis for increased parental choice and

therein provide the catalyst of competition necessary to improve

both public and non-public schools.

As has been demonstrated by a number of reputable studies,

non-public alternatives on the whole are operated at less cost and

in many cases with better results than their public school counter-

parts. The reason for this relative cost effectiveness is due to

the fact that non-public schools must compete for clients and

revenues. They must produce a quality product for reasonable

costs in order to survive. Should not public schools have the

same opportunity?
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Increased freedom to choose is especially important for the less

affluent since the wealthy already have it. Tuition tax credits,

while insufficient to generate substantial equity and freedom for

parents, would be a positive step in making educational choice

available to more families than is now the case. Such tax credits

would lessen the double tax burden on parents who choose to send

their youngsters to a school they view to be particularly respon-

sive to the educational aspirations and values of the family.

The near hysterical knee-jerk reaction of the public school

establishment contends that tuition tax credits would ruin public

education, prestming that the rather moderate credits proposed by

the President would result in a mass exodus from public schools.

Of course, such a reactionis nonsense! Most public schools would

compete quite favorably for students. It is true that some public

schools may through increased competition from non-public schools

be forced to improve (i.e. be more sensitive and responsive to

parent and student needs) in order to survive. If these schools

improve they will survive. If they do not improve, they may not

survive and some tax dollars will be saved. In either case, the

result is fair and appropriate in a free society. Unlike some

essential public services, educational institutions should not

require a captive audience in order to survive. Survival should

be based on performance and client satisfaction.
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In conclusion, I urge your favorable consideration of the

President's tuition tax credit proposal. Its adoption would

have great potential for improving the quality of education in this

country, especially in regard to that offered by public institu-

tions. Furthermore, its adoption most certainly would increase

educational choice for most of our citizens. In America we

advocate liberty and justice for all. Let us apply this commitment

to education as well.

Thank you
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STATEMENT OF PATRICIA EUBANKS, NEW BRUNSWICK, N.J.

SUMMARY

The present system by which government funds education denies a real choice

to many middle and low income families of all races.

Government guarantees a choice in education to all families but Imposes a

financial penalty if they choose anything but public education.

While many parents make sacrifices so that their children can get the kind

of education which they believe is best for them, many others cannot achieve

this goal.

Families whose children attend non-public schools support a strong public school

system also.
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My name is Patricia Eubanks and I live in New Brunswick, New Jersey. In

beginning, I want to thank the members of the Senate Finance Committee for

the opportunity to speak here today. I have come because I believe that educa-

tion is among the most necessary of the key elements needed for a successful

future. I am here also because I believe that the Issue of tuition tax

credits for families of non-public school students is so important.

My graduation from St. Peter's High School in June marked the completion

of thirteen years of Catholic education. It also marked the fourth time

a member of my family was graduated from Catholic high school. To understand

the sacrifice involved in my parents' choice of non-public schools for their

children, the Committee should know something about my family, about what we

value and about the community in which we live. I say this not because one

family's experience is extraordinarily significant but because I believe

our family experience is repeated by so many middle and low income families

of all races all over our country.

I am the fourth of five children of Leo and Georgia Eubanks. My father

Is employed as a machine maintenance worker by Johnson & Johnson, the largest

employer in the city of New Brunswick, New Jersey. My mother is employed by

the New Brunswick Board of Education as a pira-professional. I was born, raised

and educated in New Brunswick. My parents own our home there and my mother

is a leader in the Neighborhood Committee and has been active in the St. Peter's

High School Parent-Teacher Association.

New Brunswick-is a rapidly changing city. Construction projects dominate

the downtown section and are looked upon as outward symbols of new promise for

the city.

Within the city are two high schools: my alma mater, St. Peter's and

New Brunswick High School. I am not here to criticize the public school system.
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Many of my friends are graduates of the public school and their experiences appear

to have worked out for them. For many of them though, the advantages or disad-

vantages of the system were not significant in their choice of the school system

because they had no real choice, no alternative, no option. This is because,

while government guarantees parents a choice In the education of their children,

it Imposes a financial penalty on those who choose anything but public school.

Thus, many poor and middle income families really do not have a choice.

Fortunately, my parents were able to exercise their choice. They wanted

something more than the mpth, English, history and other subjects that are

taught In the public schools. They wanted an education with a philosophy consistent

with their own. Consequently, three of us, my brother Paul who is twenty-eight,

my brother Christopher, who is twenty-two and I - I am seventeen- were educated

at and graduated from St. Peter's. My brother Joseph, who is nineteen, was

graduated from St. Joseph's High School In Metuchen and my youngest sister,

Cynthia Rose, will enter St. Plus High School in Piscataway next September. My

parents selected Catholic schools in general because of their philosophy of education

and different schools specifically because of the different personality and needs

of each child. They always try to do what is best for the particular child

at the particular time.

The cost of their commitment in terms of hours worked overtime by my

father and vacations foregone by our whole family, among other things, is never

mentioned by my parents and we children only became aware of It as we grew older

and, I hope, wiser. But we all knew that for my mother and father, raising five

fulfilled achievers with strong moral beliefs was worth the financial sacrifice.

But now I must ask why such sacrifice was necessary and why a choice In

education is impossible for so many families. I believe it Is because the

present method by which government funds education discriminates against hard-

wdrking families like mine who, when they prefer non-public education, must pay
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both taxes for public schools and tuition for their children. I must ask why

government guarantees parents a choice and then penalizes them if they choose

anything but public school. My family, and I think most families, support a

strong public school system but we also support the concept of fair treatment

of all students by government in the funding of education. If dipinaas earned

at non-public elementary and high schools are accepted by the state, then those

families who choose them for their children should not suffer a financial penalty.

This is why I am glad that tuition tax credits may, at last, become a reality.

I know that a $500 tax credit would have made a big difference for my parents

and for the parents of many of my friends

I came today because I want to try to make things different for people like

my mother and father. I do not pretend to be a constitutional expert. I leave

it to others to argue the letter of the law. I know that If tuition tax

credit legislation Is passed now it will mean little to my parents who have

already sacrificed so much. But it will help many other families like mine and

If my sharing our experience with you helps to achieve that end, it h!ave

been well worth the effort. Thank you very much.

98-763 0-82-18
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iAn R xkrt!
TUITION TAX CREDITS - E. E. McAteer

>Ut EBand My concern over the issue of tax credits is not to find a way to
%l., rib get extra money for. Christians who support private schools. My

CuMen Dom basic concern is one of justice. America needs to find an equit-"
IW.,h.Ttt able arrangement for educating the youth of our land.

'4,-' D We must begin by looking at the whole structure of our AmericanI- *.LT Pwm'"1system of education. Who is responsible for the education of our 4

MFeaem jr.children? As evangelical Christians who take the Bible seriously,
I think most of us would have to say that parents have primary
responsibility for the education of their children.

1a E V. HiN
t"' "A*0 C*"- Up until the 1840s, Americans assumed almost without question

Rev, RhdH5  that education was the concern of parents. For the most part,
Und c.p schools were not state supported, state founded, or state initiated.

N Bunker Hun The state of Massachusetts became involved in education only when
LW6.Thi* officials perceived that some parents were not adequately teaching

Oa Kersdy their children the three Rs. Where the primary parental responsi-
It UkAvl.k.ra bility failed, or for some reason was impossible, the government

had a secondarycesponsibility and on the basis was to step in to
IPMI fill the gaps. Officials were particularly concerned about the

educational needs of orphans.

I i..1,.. A variety of schools emerged at this time: church schools, schools
founded by associations or groups of people, and schools we might

hr wmg call public schools in the sense that they were founded by some
public authority though not necessarily established by a state

) )C se, government. But in all this variety, parents were still assumed
W*e.V4,AAm.&t 0 carry principal responsibility for the education of their

children.

Many christians who take their religious convictions seriously
are deeply troubled hy what they see happening to their children.
They perceive public schools today as dominated by a secular,
humanistic philosophy in open conflict with Christian convictions.
A growing number of parents, therefore, are pulling their children
out of these schools and placing them in the mushrooming numbers
of private schools.
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Many christians are now suddenly concerned about the kind of influ-
ence the public schools bring to bear on their school children.
They now wonder whether the neutrality of education in the prim-
ary and secondary years of public education is really a myth.
Perhaps we cannot now expect the American people to accept
biblical doctirnes and biblical values.

C%&aesO But if we have agreed that the general citizenry should directly
h WmA.7n& control public schools including or excluding what they want in

them on a majority basTs_then as Christians today we should not
Nawr WO complain if secular humanism dominates the schools. If a secular
VOt&vFIw.Ptu*0)humanistic philosophy of education is what the majority wants,

DdF .k. then secular humanism will dominate our schools and ultimately
s.kbL,&, warp our children. Those who abrogate their parental responsibility

for the aducattin of their children and.give that right and res-
L.EV.HM ponsibility to the government cannot object when their children
le. Axijv Cia are molded by an anti-Christian philosophy of education.

Rrv. Rkhd Hoplm
u =#vW0U Today, we have two principals vying for authority over education:

the state or government or community, with its elected school board,
N, 8wueH* and parents. Parents have the right to opt out of governmental

.4UT" responsibility if they want, but only if they pay their own way.

N A,,KIy THey must also continue to pay the governments's way.
Ft Lad"&k. F"

We must go back to the basics in education in order to find a
I.e.Ma better way in America. We propose that government should no longer
T. ;d. MbWW view itself as holding the primary responsibility in education,
OPt raleI'm1 but that it is parents who should be responsible for the education
A&&, Tuo of children., Government should view its role in education only

as a secondary principal working toward the equitable, proport-
iW iob ioned finaricng of all agents of education that offer themselves

in society. If parents, citizens, or communities are unable or
D.C.Se*o unwilling to educate everyone, then government should be asked to
w,4MuA-&--.rovide its own schools. But government schools should then not

be viewed as more ligitimate or worthy of receiving public money
than other schools. Rather, they should be on an equitable basis
with them.

As government is not the only agent of education today in our nation
it should not therefore continue to be the only recipient of public
funds for education.
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Nr Bob Amis
I1.,ri,.rfl , I. Are tuition tax credits really unconstitutional?

Jhn Bleut The problem is that the Supreme Court does not now have, nor has
fi,1 OW it ever had, a clear, unambiguous position on this issue. Though

OthajEBrand there may have been a ruling against tuition tax credits in 1973,
A Mm. T,,b since the 1940s tht Court has gradually come to support all kinds

of federal aid to private schools.
Cufle Davis
Fiw* Tm,. The Court has failed to rule in education with respect to the
Namy DeMova question of free exercise. The American government requires by

a under threat of fines or imprisonnment, that its citizens
educate their children. But if CHristians in this country have

DcAF sereId.k freedom by law to practice their religion, and part of that
l6.^.Mk1u.N practice includes the way they educate their children, then

Dr E V. Hdl the only practical and realistic way topermit the free exercise
L,..tr.im.&,r of religion is to enable Christians to finance for their children

the kind of education that is consistent with their religion.
Rev. RKKud HOuC

"[(td ' 2. Would tuition tax credits harm public schools?
N BSnkef Hunt
LWIs Tr The argument posed by this question has a familiar ring. Before

the American Civil War, some slave holders argued: "We cannot
Pr 4ir'sKri dy abolish slavery or the southern economy will suffer." Now,
1! I abolition of slavery may have caused economic hardship in the

IrMat South, but the question of slavery was not one to be answered
Tw.v. M'vM in terms of economics. A basic human right to freedom was at stake.

04Pa. Ptersan Today basic parental rights and religious freedom are at stake.
If tax support for public schools places a hea%.y financial burden

la b on people of strong religious convictions and denies them for all
IWoilt.Te. practical purposes their basic parental and religious freedom,

such exclusive tax support is unjust. The encouragement of
W,,JM,,,,.A,1,Jparental involvement and participation in public education is

beside the point. Of course Christians should invol,'e them-.
Dr Charles tanry selves in public education systems. We all want our fellow
.411.GtifsW Americans to be educated, and we want to live in a society of

well-educated people. But that does not change the fact that a
Christian who wants his own children instructed in Christian
values ought not to be penalized because of his CHristian
convictions.
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E. E. McAtta Is ihtet not a icast? I Samuel 17:29
A1-P .r.TM, 3. Do tuition tax credits encourage fiscal irresponsibility?

Dr. Bob AmisI I.,:4,A',./. Krtdg{ One of the biggest bureaucracies in government today, though much

WMBeake* This is the place to start to solve the problem of too much
E ,AOci. tape and government spending in education. Proper pluraliz
C B of education would take its agents and principals out of go,
McA&. Tri hands and place them in those where it belongs, thus restor

responsibility to the parents, who had it first.
Cuctn Davi
Fe W#A. Tha 4. Would tuition tax credits cause division and hostility?

red
ation
government
ing

Na DeMos
vFow.A divisionn and hostility already exist in education. It began

when Catholic schools were first cut out of adequate proportioned
DdFehsnink. k. funding. Divisiveness is caused by secular humanists, Protestants,
r f6WM#1 or any group that forces a majority opinion on the schools, denying
Dr.E.V. Ha attention or educational opportunity to any who disagree. Injustice---,
LnAwgmCAlmv not Christian values, is the root of bitterness and hostility.

And if we wish social peace in our nation, we had better begin to
Rev.RitwdHog- structure our education system so that CHristians can train their
rift". children early on in the simple vitures and biblical values of

N. &wKn HUN truth telling, purity, the sacredness of life, the law of God,
tnd..rnn the holiness and love of God, divine judgment upon evil, and the

beauty of divine and human grace. And others should be free to educ-
(r.JAM" ken"dy ate their children as they think best.
it, Linsfn'k, Fkn&

Ip.Mas We do not advocate direct subsidy of schools as such. We do
,m.rkMr-t-m advocate that the government furnish education for a child's

parents to provide an education consistent with their religious
VWPraPiton convictions and not force them practically to educate their

children in accord with a philosophy of education that is

JamesRoabik antagonistic to their Christian convictions.
F1 Wx~h, Teia,

5. Will tuition tax credits invite government intervention?o. C. s .o
The point must be made that, ideally, government ought not to

Dr owlshansley own or intervene in any of our nation's schools. It does not
A"k&msi~ r have prior right to control these agents. The greatest government

intervention today is in public schools it owns and operates
and into which most children are driven by financial pressure.
By restricting tax money to government-operated schools it forces
a practical government monopoly on education.

If we are trying to get rid of government intervention, let's
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start here--by restructuring the whold system of education in
a proper pluralistic society instead of trying to hold back a

monstrous power that is greedy for control of even more of our
schools.

Freedom is precious but frail possession. We must battle for relig-
ious and educational freedom as for all other basic greedoms of
human life.

Nincy DeMom
V.0I1" Firs. Peim'p~ykrnsw

Del Fe e rM. Jr.

of E V hail
I... AroI. C*hjIMa

RCT RictAlHogue

N HNuiti |'Huni
lOd1a. Trio,

Dr f.ames Kpr~neftf
i L....1 ',, fLr.

I i, MalLs

1)f' e a ftrson

VA4 rnPokf0f

lames Roison

DP G Sear
I%'r~t Umop6,a Arlimsas

Dr Chiarl stanley
Aeraodfa. (.e,wjaa

Providin Ertriioi & Dirction for Liers Concente wilh National Moral Issues
1500 Wilson Blvd., Suite 502 i ArlSlnton, Virginia 22209 0 703/52.-3795



275

Senator DUitENBERGER. Senator Bradley?
Senator BRADLEY. No questions, Mr. Chairman, other than to

thank Ms. Eubanks for her testimony. I think that it is always veryimportant to hear someone who has experienced things directly,
and I think you made an eloquent statement today.

Senator DURENBERGER. Let me just ask you both one question,
and then we have to go over and vote.

One of the attributes of this kind of legislation, not necessarily
just for this bill but others, is that it is supposed to foster needed
cor petition between the public and private schools. I don't neces-
sarily agree that that is an appropriate thesis upon which to prem-
ise tuition tax credits; I like the thesis that Ms. Eubanks gave us
better. But in the notion of competition, what is wrong with compe-
tition between public schools?

Mr. COATS. Well, I would support competition .among public
schools as well, which we have none of now. The only way you
have competition among public schools is if your family has enough
money to move into a community which might have the school
system of your choice. So there is that kind of competition, but
only by moving. -

Senator DURENBERGER. That is the basic source of choice in the
public school system today, is it not, particularly at the elementary
and secondary level?

Mr. COATS. Where you live. That's the choice.
Senator DURENBERGER. And is that true all over the country?
Mr. COATS. Yes. The government assigns-well, the public school

system tells you what school your child goes to.
Now, there are some exceptions. We had what amounted to an

in-district voucher plan during my 5 years in Grosse Pointe. We
told people: "Send your kids anyplace you want to send them."
And that did effect some intradistrict competition, which we
thought was positive. But I think public school people should not
be afraid of opening that up to a broader group, including other
public schools as-well as nonpublic schools.

Senator DURENBERGER. Is it your testimony, then, that there are
a lot of opportunities to improve the quality of public education in
this country besides denying tuition tax credits on this sort of basis
to private schools?

Mr. COATS. Would you say that again, please?
Senator DURENBERGER. Is it your testimony that this Nation has

a lot of opportunities to improve the quality of education in this
country that it hasn't yet tried, other than just denying a tuition
tax credit to private school students?

Mr. COATS. Certainly, and I think it is very important that we do
that.

Senator DURENBERGER. Thank you very much.
Thank all of the panelists for being here. I'm sorry we have to

run off to vote, but we thank you all for the preparation and your
presentations.

The hearing is adjourned.
[Whereupon, at 3:15 p.m., the hearing was adjourned.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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American Federation of State, County and Municipal Employees
1625 L Street, N.W., Washington, D.C. 20036
Telephone (202) 452-4800
Telex 89-2376

July 28, 1982

The Honorable Robert Dole
U.S. Senate
Washington, D.C. 20510

Dear Senator Dole:

The American Federation of State, County and Muni-
cipal Employees (AFSCME), a labor union representing
more than one million public employees nationwide, takes
this opportunity to comment on S.2673, the "Educational
Opportunity and Equity Act of 1982," the Reagan Adminis-
tration's Tuition Tax Credit legislative initiative. As
an organization whose membership includes many non-
teaching personnel in public schools, we oppose this bill
which provides tax credits for tuition at private elemen-
tary and secondary schools.

Tuition tax credits are economically unsound. S.2673
allows parents in certain income brackets (up to $50,000
gross income) to take credits equaL to half of private
school tuition costs up to a maximum of $100 per child in
1983, $300 per child in 1984, and $500 per child in 1985.
During this time of fiscal restraint, severe budget cuts
to domestic social programs and tax breaks for the rich,
tuition tax credits would reduce federal tax revenues by
approximately $4 billion over the next five years. Such
an expenditure would be both inflationary and economically
unfortunate. Moreover, it is inconceivable that the same
Administration that has proposed huge cuts in funding for
federally funded elementary and secondary programs such
as Title I and Handicapped Education, also supports a tax
credit for parents sending children to private schools.

There are also serious constitutional questions sur-
rounding the tuition tax credit initiative. Since most
of the tuition aid would go to students in church-connected
schools, and since religiois schools or parishes would be
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advancing religion at the public's expense, tax credits
could violate the Constitutional principles of the sep-
aration of church and state contained in the First Amend-
ment.

With respect to civil rights, while S.2673 provides
that parents who choose to send their children to schools
which discriminate on the basis of race, creed, or
national origin could not claim the credit, there is a
concern that the enforcement provisions in the bill are
not adequate since they would shift the burden of proof
from the suspect schools to individual complainants.

Most importantly, though, are the public policy im-
plications raised by tuition tax credits. Tax credits
undermine America's traditional system of universal pub-
lic education. Credits give private schools an unfair
competitive advantage over public schools, since private
schools can refuse to offer services that public schools
must provide and because private schools can be more
selective with regard to whom they admit.

Additionally, tax credits would induce an educational
caste system by drawing middle and higher income children
into private schools and leaving the difficult and expen-
sive-to-educate children behind.

AFSCME believes that education is a basic, fundamen-
tal public service. As a union of public employees dedi-
cated to providing efficient and quality service, we urge
you to oppose any tuition tax credit proposal.

We would appreciate your inserting this letter as
part of the-official hearing record.

Sincerely,

JOSIAH H. BEEMM
Director of Political
and Legislative Affairs

JHB: sj
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BEFORE THE
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SUBMITTED BY

AMERICAN ASSOCIATION OF COMMUNITY AND JUNIOR COLLEGES
AMERICAN ASSOCIATION OF STATE COLLEGES AND UNIVERSITIES
NATIONAL ASSOCIATION OF STATE UNIVERSITIES AND LAND-GRANT COLLEGES

July 23, 1982
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On behalf of 1,600 public two and four-year postsecondary institu-

tions enrolling 80% of the students currently enrolled in higher educa-

tion (nine million students), we appreciate this opportunity to submit

for the hearing record the views of our members on S. 2673, the Educa-

tional Opportunity and Equity Act of 1982.

The public sector of higher education is unanimous in its opposi-

tion to any tuition tax credit legislation. The*lNational Association of

State Universities and Land-Grant Colleges (NASULGC), in an official

Board position, has'stated that tax credits are regressive, unnecessary

and costly. The American Association of State Colleges and Universities

(AASCU) has voted to urge rejection of any tax credit legislation. And

the American Association of Community and Junior Colleges' (AACJC) Board

of Directors has taken a stand against tuition tax credits as a mtter

of public policy.

In short, all three associations are on record opposing tuition tax

credit legislation, particularly those which would provide a credit for

postsecondary education. Although the legislation before you only pro-

vides a credit to families who choose to enroll their children in private

elementary or secondary schools, we are concerned that this initiative

would lead to tax credits for higher education, as President Reagan and

other supporters have indicated. Thus, we totally oppose the concept on

any level of education -- elementary, secondary, postsecondary or gradu-

ate. We believe it to be unsound economic and education policy.

At a time when we are experiencing overall budget reductions, we
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feel that S. 2673 is extremely ill-timed. -The proposal is projected to

cost approximately $4.5 billion over three years -- a cost that our

nation simply cannot afford. Congress has already cut federal aid to

education and social programs by 30 percent in the last two years in

an effort to reduce the federal deficit. The additional revenue lost

to tuition tax credits could impose further, even more drastic cuts on

these programs in the future. Also, at a time when this administration

is attempting to limit Federal education spending to the most needy in

our society, it is absolutely ludicrous that this legislation would as-

sist families with up to $75,000 income.

From an educational policy standpoint, S. 2673 is totally lacking

in merit. The Federal government simply should not be in the business

of providing a tax credit to wealthy families who can afford to send

their children to private schools. This policy would imply and, in

fact, endorse the rejection of our national philosophy of a strong

public school system and would undermine continued support for it.

Moreover, S. 2673 does not include a refundability provision. In

order to be eligible for a credit, a taxpayer would have to have an in-

come tax liability at least equal to the amount of the credit. This

provision effectively eliminates participation of many low-income

families who would not be able to benefit from the credit even though

they might have children attending private schools.

We are also concerned about the meager non-discrimination pro-

visions contained in S. 2673, which are supposed to provide assurances
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that the tax relief afforded would not be used to promote racial dis-

crimination. In our view, these assurances are extremely tenuous and

could easily be circumvented by some institutions considering the bill's

perfunctory enforcement provisions. These particular provision must

be rejected by the Committee in favor of a more straight-forward and

explicit prohibition against discriminatory practices.

In sum, Mr. Chairman, we strongly urge you to reject S. 2673 and

any other tuition tax credit initiatives which come before your com-

mittee in the future. The Federal government needs to support the

educational opportunities provided by public institutions at all levels

of education. In our view, tuition tax credits would seriously erode

America's commitment to public education and in doing so, would

jeopardize the future educational and economic needs of our nation.
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The American Jewish Committee, a 75-year old human and intergroup
relations organization with over 40,000 members from all parts of the country,
representing a wide spectrum of viewpoints on civic and Jewish communal issues,
opposes S. 2673 which provides tax credits for tuition paid to non-public ele-
mentary and secondary schools.

We agree with Treasury Secretary Regan that parents have a fundamental
responsibility to direct the education of their children in a way that serves
their individual needs and aspirations. We thus support the existence of a
diverse range of schools to insure parents a choice of alternative but
equally legitimate educational opportunities. However, we believe that it
is not appropriate and, indeed, may be unconstitutional, for the Federal govern-
ment to provide financial assistance to parents of private school children in
pursuit of this objective.

First, when the Federal government legislates tax benefits, it also
imposes obligations. It is specious to argue, as does Secretary Regan, that
tax credits would guarantee the independence of non-public schools since no
Federal department will be involved in a funding capacity. Federal controls
invariably follow Federal funding.

For example, the "triple anti-discrimination enforcement mechanisms"
provided for by this legislation, which involves both the Internal Revenue
Service and the U.S. Attorney General, necessarily involve the Federal
government in the policies and practices of private schools. While we applaud
all attempts to eradicate government-aided or government-supported discrimination,
we fear .the resulting government encroachment upon other related parochial
values that will necessarily result from such safeguards.

In the context of private religious schools, such government involvement
is constitutionally defective. In Committee for Public Education and Religious
Liberty v. Nyqust, 413 U.S. 756 (1973), the Supreme Court held, inter alia,
that a New York statute providing for tuition reimbursement and state income
tax relief to parents of children attending non-public elementary or secondary
schools violated the Establishment Clause because both forms of aid had the
impermissible effect of advancing religion. While the Court sympathized with
the burdefis experienced by those who must pay public school taxes at the same
time that they support other schools, the Court held that this did not justify
"an eroding of the limitations of the Establishment Clause now firmly en-
trenched." Id. at 788. Although the Court was not required to address the
!(ssue of whether such aid would result in excessive government entanglement
with religion, the importance of the issue prompted the Court to observe that,
"apart from any specific entanglement of the State in particular religious
programs, assistance of the sort here involved carries grave potential for
entanglement in the broader sense of continuing political strife over aid
to religion." Id at 794.
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Second, while we, like the Supreme Court, sympathize with the plight
of those parents subject to dual tuition responsibilities, we see no reason
to carve out an exception for such parents. The very foundation of public
education-is that it is a communal responsibility. People whose children
are grown pay school taxes for their neighbors' children and grandchildren;
people who have never or not yet had children pay school taxes. Would it
not be logical, under a tax equity theory, to provide a tax credit to these
people as well?

Finally, we cannot reconcile this proposal to divert tax dollars for
private education at a time when public schools are being forced to absorb
cuts of Federal funds designed to aid the poor and disadvantaged public
school students.

The further eroding of public school support by the community as
tuition tax credits encourage greater private school attendance, together
with these cuts in Federal funding to public schools, will seriously hamper
the ability of the public schools to provide continuing educational improve-
ment and excellence. Such a weakening of the public school system, which
has served as an important basis for perpetuating the pluralistic and demo-
cratic values so fundamental to our society, could have far-reaching impli-
cations. Indeed, tuition tax credits could represent the first step in a
radical change in the very nature of American education and American public
policy and decision making.

Mar flyn Braveman
Andrea S. Klausner
July 21, 1982
82-620-35
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STATEMENT OF MRS. MARY ANN BABENDRIER

My nme is Mrs. Mary Ann Babendrier. I an the parent of thirteen

children who have all attended parochial elementary and secondary

schools. I have had children in the parochial school system for the

last twenty-one years. My husband is employed by the Federal Govern-

ment and in the early years of our marriage held two Jobs in order

to meet tuition, school transportation and other school expenses.

Although several of our children are now in college or have completed

their formal educational training, our school expenses last year were

in excess of $7,000.00.

My husband and I believe that education must deal with the total person

and religious education is essential to this concept. We believe

that religious education reinforces hxne religious training and gives

the individual sound principles for moral decision making.

Thirty years ago 'the climate of society was much different than it

is today. We are concerned more than ever that education offer disci-

pline and moral principles for decision maldng. I urge your support

of Tuition Tax Credits to offer assistance to parents who wish to

send their children to a nonpublic private or parochial school. My

husband and I firmly believe it is a constitutional right to receive

such support.

96-763 0-82-19
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Testimony

by

Mrs. Helen W. Brice

Good Afternoon:

MY nme is Mrs. Helen Brice. I aM a retired school teacher fron the

D.C. Public School System. I taught for twenty-two years in that

system. My two daughters began their formal education in public schools.

Despite considerable opposition from mY fellow teachers, my husband

and I decided to enroll both children in private schools. We did

so because private schools teach moral values and help students make

decisions which assist them in coping with the many conflicts they

will face in daily life, especially social, racial, and moral conflicts.

In addition to this, private schools have an atmosphere of discipline,

uncommon in most public schools, and are able to advance students

to grade level or beyond.

Although aW daughters are now out of college, I urge the support of

Tuition Tax Credits because this would afford many more parents with

low inome assistance in choosing a nonpublic school education for

their children.

During the summer I teach classes in enrichment courses in a private

school. About 90% of the students are fran public schools and they

give up their vacation time to attend this proram because it offers

then curriculum material in reading, math and Eaglish that they were

not able to grasp during the school year. Public school teachers have

told me that students who attended this summer school achieved more

in their classes than students who did not attend. They asked that

it be continued.
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My husband and I sacrificed to send our daughters to private schools

with no assistance. I hope in the future parents will have assistance

to help them make a choice in the education they wish for their children.

<N
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Testimony

by

Mrs. Barbara Fields

Good afternoon, my name is Barbara Fields. I am the single parent of

two (2) children, a daughter age sixteen (16) and a son age thirteen (13).

We moved here from New York State (Westchester County) eleven (11) years

a8. I have worked for the Singer Company for twelve (12) years, and am now

store manager for one of the local branches, making approximately

$13,000.00 a year.

My daughter did attend public schools here in Washington for three (3)

years, when I and other school officials noticed a change In her attitude

and her grades, even though she came from one of the best public schools in

Larchmont, New York.

The school principal, knowing the potential she had, advised me to put

her into a private school. She attended Our Lady of Victory School the

rest of her elementary years, and is now attending Immaculate Conception

Academv. My son is attending Our Lady of Victory and is going to attend

a Catholic High School.

You do not know how rewarding it has been for me to know that my chil-

dren are getting the best education that I can give them. They have had

to do without many things because I could not afford to give them to them

due to the high tuition cost, uniform expenses, transportation expenses.

not to mention registration fees and book fees.

I think I would move from this area if my children had to attend public

school in Washington. Teachers in the parochial schools show more indivi-

dual attention, take more time, and let you know right away if something is

Wrong.
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Example: Dawn had to go to summer school for math. She did, and is

now a "B" student in math. This could never have taken place in a public

school unless big changes are made within the public school systems.

The Tuition Tax Credit would help me and other parents to further

their education and to give my children and other children an incentive

to learn.

Thank you.
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Testimony

by

Mrs. Lydia Jones

For me to be privileged to address this Committee is indeed satisfying.

For years I have entered voting booths, pulled levers and wondered if

anyone really cared to hear my thoughts on any issue.

My name is Lydia Jones. I work for Batelle Columbus Labs Washington

Operations Office. I am the mother of, and have responsibility for, seven

children ages six (6) to fifteen (15). Five attend St. Margaret's School,

one St. Patrick's Academy and one Mackin Catholic High School.

I choose to sacrifice to keep them there because I believe it is an

investment that will bring dividends that will last a lifetime for them and

for me. I am not materially wealthy, but I will continue to try to keep

them in parochial schools.

To paraphrase Safeway Stores slogan, you get everything you want from

a school and a little bit more. They are on the receiving end of genuine con-

cern and love and I watch as they in turn, learn to care about others as well

as themselves. They do without unnecessary things, usually, but not always,

without complaints, because each in his or her own way understands the sacr-

fices entailed in keeping them in Catholic schools. They want to be there,

I want them there and passage of this Bill would aid me and other parents in

continuing to provide this opportunity.



291

Testimony

by

Mrs. Carmen Madden

I am Mrs. Madden. I am Puerto Rican. I am a housewife. My husband

works at Goddard Space Flight Center. I have five children ranging in age

from 5 to 10 years. My three oldest children attend Sacred Heart School.

My youngest two attend public school. I am Chairman of the Neighborhood

School Council for the publ-c:-achool my children attend. I pay approximately

$1,700 per year tuition for my three oldest children.

Both my husband and I attended parochial school. I started my children

in the public school system because when my oldest child was 5 years old

our local parochial school did not have a kindergarten. I kept the children

in public school until the 2nd grade when I determined that the public

school education was not adequate. When the children were first transferred

to the Catholic school their scores on the national SRA test were below grade

level. After being at Sacred Heart School for a year, their scores went up

above grade level.

I want my children to attend a Catholic school that supports my own

philosophy and moral values and provides adequate discipline. The children

themselves prefer the Catholic school to the public school.

Because most uf the parents at Sacred Heart School have to sacrifice

to pay their children's expenses, the pastor established a program by which

parents could-deduct a certain amount of the tuition if they worked on

school projects.

Since our five children are so close in age, expenses for their education

become substantial as they advance in school. We therefore, ask that you

please support Tuition Tax Credits. Thank you.
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Testimony

by

Mr. Richard Sylvester

Good afternoon, I am Richard J. Sylvester. I work for the United States

Department of Commerce, Office of the Secretary, 14th and Constitution Avenue,

N. W. My annual income Is $16,406.00. I support my wife and four children,

three of school age. My older daughter, Angela attends St. Cecilia's Academy.

The tuition at St. Cecilia's Academy is approximately $1,000. Although we

received a grant, we pay a balance of $775.00 plus books, uniforms and other

expenses that accrue over the school year. St. Cecilia's Academy is not in

walking distance for Angela; transportation and lunch are added expenses.

$1.20 for the bus ride and $1.75 for lunch.

Richard, my older son, and Kelly Teresa, my younger daughter, attend

Assumption Catholic School, both on scholarships or grants. For Richard and

Kelly there are books, uniforms and miscellaneous expenses. They too must

ride a bus to and from school and must bring and buy part of their lunch.

Over the years I have cut corners and sacrificed even the necessities

to keep my children in a parochial school. I. can visualize even more

difficult time in the future with the rising cost of living.

I am deeply concerned for my children's education. I have experienced

both the public and parochial school systems. I attended parochial school

in the State of Louisiana from grade 1 through 8. At the parochial school

there was discipline and a very high quality of education. There, the

teachers were concerned with education and teaching respect. Making the

transition into the public school was not aneasy task. Very quickly I

learned the teachers were conce-ned about their paycheck, not your education.

Even then the old statement was popular, "I got mine, you get yours."
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When I graduated from that public high school I went to the Univereity

of Southwestern and realized I was only an average 10th grade student.

I would not want my children to experience what I did. I would like

them to have the type of education that would enable them to enter a

University and live productive lives. For that education I chose the

parochial schools, because of my experience.

I am deeply in favor of the tuition tax credit bill.

Thank you.
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STATEMENT OF THE
BAPTIST JOINT COMMITTEE ON PUBLIC AFFAIRS

ON IsSUEs' RAISED BY S. 2673
CONCERNING TUITION TAX CREDITS FOR PARENTS

OR GUARDIANS OF ELEMENTARY AND SECONDARY STUDENTS

UNITED STATES SENATE
COMMITTEE ON FINANCE

July 20, 1982

The Baptist Joint Committee on Public Affairs is composed of

representatives from eight national cooperating Baptist conven-

tions and conferences in the United States. They are: American

Baptist Churches in the U.S.A.1 Baptist General Conferencel

National Baptist Convention of America; National Baptist

Convention, U.S.A., Inc.; North American Baptist Conference

Progressive Netional'Baptist Convention, Inc.; Seventh Day

Baptist General Conference; arid Southern Baptist Convention.

These groups have a current membership of nearly 27 million.

Through a concerted witness in public affairs, the Baptist

Joint Committee seeks to give corporate and visible expression to

the voluntarinoss of religious faith, the free exercise of

religion, the interdependence of religious liberty with all human

rights, and the relevance of Christian concerns to the life of

the nation. Because of the democratic structure of Individual

Baptist churches and conventions, we do not purport to speak for

all Baptists.

However, the Baptist Joint Committee, as well as its member

Baptist denominations, has spoken strongly against the use of

public funds to support either directly or Indirectly religious
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institutions or schools which are operated for religious purposes

or which teach religion as an integral part of their

curriculum. We contend that S. 2673 does aid indirectly such

religious institutions and schools and, therefore, we are

compelled to oppose the bill for legal reasons. Furthermore, we

oppose tuition tax relief on public policy grounds.

The Legal Bases of Oppositton

The First Amendment to the Constitution of the United States

forbids Congress from making any law "respecting an establishment

of religion." The Supreme Court in Lemon v; Kurtzman, 403 U.S.

602 at 612 (1971), explained that "A law may be one 'respecting'

the forbidden objective while falling short of its total

realization. A law 'respecting' the proscribed result, that is,

the establishment of religion, is not always easily identifiable

as qne violative of the Clause. A given law might not establish

a state religion but nevertheless be one 'respecting' that end in

the sense of being a step that could lead to such establishment

and hence offend the First Amendment." A tuition tax relief bill

applicable to tuition paid to schools which are pervasively

religious is properly classified as "respecting an establishment

of religion."

No one seriously questions the raison d'etre of parochial

schools. They were established and continue to exist for

religious reasons.

In an article, "Why Catholic Schools?," Father Christopher

O'Toole, S.C.S., stated:

The purpose of the parochial schools is to'permeate with the
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Faith and the spirit of the Gospels the total educative
process. In a parochial school the teaching of religion,
for example, is not simply just'another subject to be
learned and which is not taught in the public schools. No,
the entire curriculum is to move forward in an atmosphere of
faith in order to produce a pupil who knows, at least in an
elementary way, how to relate all knowledge to its ultimate
source -- God himself. National Catholic Register, August
6, 1972.

The courts have held:

The basic purpose of denominational education is to
foster and maintain the teachings of a denominational
religion. The religious aspect of the curriculum must be
the principal and dominant reason for the existence- of such
schools. Essex v. Wolman, 342 F.Supp. 399 (S.D. Ohio 1972),
affId., 401 U61. 8OT-1T-'2).

In a recent case, National Labor Relations Board v. Catholic

Bishop of Chicago, 440 U.S. 490 (1979), the N.L.R.B. was denied

jurisdiction over certain secondary diocesan schools operated by

the Roman Catholic Church. The Church argued that because its

schools are religious the First Amendment makes it

unconstitutional for a Board created by an act of Congress to

exercise jurisdiction over its schools. The Court of Appeals for

the Seventh Circuit accepted the Church's argument that its.

schools are religious and held that separation of church and

state required that the N.L.R.B. not have jurisdiction over

religious schools [559 F.2d 1112 (7th Cir. 1977)]. The Supreme

Court denied the N.L.R.B. Jurisdiction on different grounds, but

it acknowledged the religious mission of the schools, quoting
from Lemon, supra, 403 U.S. at 616:

[Plarochial schools involve substantial religious activity
and purpose.

The substantial religious character of these church-
related schools gives rise to entangling church-state
relationships of the kind the Religion Clauses sought to
avoid. (Footnote omitted.)
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The Supreme Court made some distinctions between post-

secondary and elementary/secondary education in Tilton v.

Richardson, 403 U.S. 672 (1971), and permitted construction aid

for secular programs at the college level which it would not

permit at the elementary or secondary level. In Roemer v. Board

of Public Works of Maryland, 426 U.S. 726 (1976)t the Court, in a

5-4 Judgment, repeated the distinctions found in Tilton and

allowed state tuition grants to be used only in colleges which

are not permeated by religion. The Court did not open the door

for public aid to all colleges and universities; it repeated its

interpretation of the First Amendment as an absolute ban on aid

to religious programs. For example, Roemer (at 2345) declared

that government may not "pay for what is actually a religious

education, even though it purports to-be paying for a secular

one, and even though it makes its aid available to secular and

religious institutions alike."

The Supreme Court has established a three-pronged test to

determine whether legislative acts are consistent with the

establishment clause: (1) there must be a secular legislative

purpose, (2) the effect of the legislation must be neither to

promote nor to inhibit religion, and (3) the legislation must not

excessively entangle the state in religion and must not be

politically divisive along religious lines.

Even if we concede? for the sake of argument, that S. 2673

has a secular purpose -- enhancement of equality of educational

opportunity, diversity, and choice and the granting of tax relief

to those taxpayers who pay tuition to send their dependents to
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non-public schools -- this bill falls short of the constitutional

mark on the other two tests.

Congress may not constitutionally do by indirection that

which the Constitution forbids it to do directly. Tax credits to

taxpayers with children enrolled in schools which are permeated

with religion would have the effect of aiding religion in that

they would make the taxpayer a mere conduit for public aid to

religious schools -- aid which cannot be given directly or

indirectly. To provide for such tax credited would constitute an

act respecting an establishment of religion. Committee for

Public Eddcation and Religious Liberty v. Nyquist, 413 U.S. 756

(1973).

Tax credits to those taxpayers who pay tuition to religious

schools would lead to an excessive administrative entanglement of

government and religion. Administrators in the Treasury

Deportment and the Internal Revenue Service would be compelled to

make continuing determinations of the degree of religious

permeation in the curriculum of a school in order, under Roemer,

to determine whether tuition paid to a specific institution

qualifies for a tax credit.

Further, many persons who are eager for the "relief" of

tuition tax credits do not see where they lead. With government

financial aid comes government control. it is inconceivable that

Congress would authorize billions of dollars in tax expenditures

to aid parochial schools without attaching conditions, requiring

audits, and instituting controls over parochial educational

programs. It is ironic that many of the same voices which demand
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an end to government intrusion into church life at the same time

invite massive involvement in religious affairs in exchange for

tuition tax credits.

A broader base of entanglement of yet a different character

is presented by the divisive political potential of tax credits,

Partisans of parochial schools, understandably concerned
with rising costs and sincerely dedicated to both the
religious and secular educational missions Qf their schools,
will inevitably champion this cause and promote political
action to achieve their goals. Those who oppose state aid,
whether for constitutional, religious, or fiscal reasons,
will inevitably respond and employ all of the usual
political campaign techniques to prevail. . . . It-would be
unrealistic to ignore the fact that many people confronted
with issues of this kind will find their votes aligned with
their faith.

; . . political division along religious lines was one
of the principal evils against which the First Amendment was
intended to-protect. Lemon v. Kurtzman, 403 U.S. at 622.

That such proscribed political divisions along religious

lines are present with reference to proposed legislation on

tuition tax credits such as S. 2673 was evidenced in the hearings

held in both the Senate and House in 1978 and is apparent in te

hearings-of which this statement is a part.

From a purely legal standpoint we earnestly urge that, in

any tuition tax relief bill reported, those schools which are

permeated with religion be excluded from the category of

eligible educational institutions." Failure-to do so would

inevitably lead to judicial and political confrontation.

The Public Policy Bases of Opposition

Those people who are in the middle income brackets are

acutely conscious of the tax burdens they bear. Those people who

have children in schools which charge increasingly large tuitions

I
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are painfully aware of the costs they assumed when they made the

choice to send their children to a particular school. Tax relief

which is equitable and which is the product of an integrated

policy determination would be welcomed by middle income

Baptists. However, Baptists' traditional position in support of

public education and our examination of S. 2673 require the

Baptist Joint Committee on Public Affairs to oppose this bill for

the public policy reasons whfch follow:

1. Tax relief provided for in this bill would do harm and

achieve only marginal tax relief. The relief provided for the

middle income taxpayer would be largely psychological. For the

tax relief to be more than just psychological the maximum tax

credit would have to be increased several times over. The

passage of a bill granting tuition tax credits would open the

door for divisive struggles to increase tax credits to a

meaningful level. Even the income losses suffered by the

government under S. 2673 would pose some threat to existing

educational programs. The harm caused by eliminating or

curtailing some of these programs will be discussed below.

2. Tax expenditures are real money expenditures even though

they do not appear as a line item in a budget.- Every dollar

which government elects not to collect in order to support

indirectly a specific program is, in essence, money spent on that

program. It is hard to justify beginning significant tax

expenditures in support of private schools (which are not a

public responsibility) just when Congress is making significant

cuts in the support of public education (which is a public
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responsibility).

3. S. 2673 would give private elementary and secondary

schools -- the overwhelming majority of which are religious -- a

substantial advantage over public-schools in recruiting and

retaining students. Public elementary and secondary schools do

not charge tuition and# therefore, there would be a disincentive

for parents to leave children enrolled there when a tax advantage

is available if their children are sent to private schools.

Children of elementary and secondary school age are compelled by

law to attend either public or private schools. The presence of

tax credits would encouraqe students to enroll in and/or remain

in private schools. The tendency would be for the less gifted,

the troublemakers, the maladjusted and the poor to remain in the

public schools. Much of the "melting pot" element of public

education unfortunately would be lost. We must oppose a public

policy which favors private schools over public ones.

4. The tax relief S. -2673 provides would soon be totally

eroded by tuition increases at all educational levels. Schools

would see the tax credits as the aid which they were really

intended to be and would tend to raise tuitions to include the

tax credit. The 1978 hearings produced statements by Senate co-

sponsors that the purpose of tuition tax credits was to aid the

financially troubled parochial schools. Thus the taxpayer would

serve simply as a conduit for aid to predominately religious

schools. If money must pass through nonessential hands to reach

an intended final recipient, a less efficient system is

created. It would be far more efficient to make direct grants to

98-763 0-82-20
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those institutions which constitutionally may receive public

funds.

5. Finally, we consider tax credits inequitable and

regressive. Those taxpayers at the lower income levels will

receive benefits at a rate far lower than their needs. Taxpayers

with middle level incomes will probably receive the maximum tax

credit and many with upper level incomes, without pressing need

for financial aid, will receive amounts of little real

significance to them but of significant cumulative effect on the

costliness of the program. When this regressive aspect is

considered in conjunction with the current curtailment of need-

based federal educational programs, the inequities become even

more apparent. Those who most need education to escape poverty

receive the least help.

Conclusion

From the point of view of religious liberty and separation

of church and state we oppose any tax credits which would

directly or indirectly aid parochial schools in that they are

essentially a part of the religious mission of a church. On the

basis of public policy considerations we must oppose all forms of

tuition tax credits. Thus we urge that this Committee refuse to

recommend any tuition tax credit bill to the Senate.
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B BAPTIST OIN1'ION

New Orleans, Louisiana

June 15-17, 1982

I ESArIHCN CN TuM Ic Tkx CIT

The Congress of the United States is considering legislation
to give taxpayers a tax credit (that is, a direct subtraction from one's tax
bill) for tuition payments, and

, The effect of such legislation would be of most benefit to
those who could afford to finance their children's attendance at private
schools, including elite schools, and

B, Most private elementary and secondary schools are related to
churches and exist to serve the religious mission of sponsoring churches, and

, Tuition tax -'edit legislation carries the potential of
financing private education at the expense of public education, and

, The attorney general of the United States has issued an
advisory opinion that such legislation is of doubtful constitutionality under
the First Amendment, especially with regard to tuition paid to elementary and
secondary schools, and

, The Baptist Joint Cemittee on Public Affairs has opposed such
legislation because of its threat to the principle of separation of church
and state.

Therefore, be it I4r , That we call upon President Ronald Reagan to
reconsider his support of a tax credit legislation now under consideration by
Congress.

Be it further WE, That we, messengers to the Southern Baptist
Convention, meeting in New Orleans, Louisiana, on June 17, 1982, register our
opposition to all tuition tax credit legislation pending in Congress, urge
the Baptist Joint Cocmittee on Public Affaich to continue to oppose such
legislation, and express our concern over such legislation's threat to the -

First Amendoent quarantee-s of non-establishment of religion and the free
exercise of religion.

Adopted by the Southern Baptist Convention
June 15-17, 1982, New Orleans, Louisiana

tarold C E, tte xccte -cr.thar rasonentionurer
Exe=utive Cauitteo of the Sctithern Baptist Convention
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' CATHOLIC LEAGUE foc Reigios aw Ciil Rights
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TESTIMONY OF

ANTHONY F. CZAJKOWSKI

PRESIDENT, WASHINGTON CHAPTER
SCATHfT-ICLEAGUE FOR RELIGIOUS & CIVIL RIGHTS

TO THE SENATE FINANCE COMMITTEE

ON TUITION TAX CREDITS

JULY 16, 1982 -

The debate over Luition tax credits has been, for the most part,

concerned with conflicting opinions about the practical effect

this policy Rill have if it is adopted. Those questions are very

important, and while I am firmly -convinced that the adoption

of a tuition tax credit will be a wise and socially beneficial

policy, for the present I shall leave consideration of those

practical aspects of the question for others to discuss, in order

to focus attention on a point which is theoretical, but which

must be at the center of any sound policy relating to education.

Thatpoint is-the constitutionally guaranteed right of parents to

take responsibility for the education of their own children.

More than half a century ago, the Supreme Court declared that

"the child is not the mere creature of the state," and on the

basis of this principle, it struck down a state law that would

have required'all children to attend only public schools.
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The principle which the Court enunciated in Pierce v. Society of

Sisters is fundamental to freedom and fundamental to the democratic

basis of our national existence. We do not live in a totalitarian

society. Our government is not one which claims omnipotent powers

over the lives of ics citizens. It is, instead, a government of,

for and by the people, and the hallmark of this has always been the

high value we have placed on the freedom of citizens from coercive

government action.

The education of one's own children is a sacred and intimate trust

given to parents. If freedom of conscience has any meaning at all,

it certainly must include the right of citizens to guide the mental

and spiritual formation of their children. If the independence of

families has any meaning, it certainly must include the right to

make choices, consistent with the common good, regarding the educa-

tion of one's own children.

It was in recognition of these principles that the Supreme Court

ruled that the state may not take out of the hands of parents the

decision about what Iind of school their children shall attend.

I submit, however, that the current system of education financing

bends these principles to the breaking point because it makes the

freedom of parents to exercise choice in the education of their

children contingent upon the ability to pay. Only those families
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who can afford to meet tuition payments out of their disposable,

after-tax income can truly be said to possess any freedom of

choice with respect to the education of their children. The millions

of non-affluent families who are unable to afford the double burden

of taxation and tuition are, in effect, deprived of the exercise of

a constitutional right.

I find great similarity between this situation and the institution

of the poll tax, which existed in several states before it was

eliminated by constitutional amendment. Under the poll tax, every

citizen had a theoretical right to vote, to participate in the

democratic process of self-government. But in reality, those

citizens who were too poor to pay the price were deprived of this

precious right and rendered second-class citizens. This institution

was so repugnant to the democratic beliefs of the American people that

we amended the Constitution to abolish it.

Yet today, all citizens theoretically have a right to choose the

kind of school they-want for their children. But if they cannot

afford to pay tuition, after they have already paid throught their

taxes for the maintenance of government operated schools, they are

simply unable to exercise this choice.

In fact, the educational poll tax is even more discriminatory than

the old electoral poll tax, for it discriminates in two ways. Like
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the electoral poll tax, it deprives the non-affluent of the

effective exercise of a constitutional right. But, more specifically,

it operates directly against those citizens who wish to educate

their children in a nonpublic school, but are financially barred

from making that choice. It is as if the poll tax had been waived

for those too poor to pay, if they agreed to vote in favor of the

party in power, but imposed only on those who wanted to vote against

the party in power.

There are some who assert that one's child in a nonpublic school

is simply-a luxury, like buying a new car or taking a Caribbean

cruise, and that the government therefore has no obligation to faci-

litate this choice. This comparison, however, is entirely invalid.

Parents have rct only the right, but the legal responsibility to

provide for the education of their children. If they fail to send

their children to school they may be jailed or their children may

be removed from their custody.

Since the government imposes this legal obligation on parents, it has

a corresponding obligation to ensure that parents are effectively

free to decide on the type of education their children shall receive.

A failure to assure thia right amounts, in practice, to the very

coercion that was declared unconstitutional in the 1925 Pierce case.
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The tuition tax credit is one method of helping %to ensure that

right. If, it is passed, all citizens will still be responsible

for supporting the government operated schools through their taxes,

and no tax funds will be used to support any nonpublic schools.

But those citizens who take responsibility for the education of

their own children by enrolling them iif'nonpublic schools and by

paying for that education out of their own pockets will no longer

be required to bear such a heavy burden for exercising this right

because some portion of their tax indebtedness will be eliminated.

This solution is less than perfect, because it will still leave

many families unable to exercise their right to freedom of choice in

education, and it still burdens the choice of nonpublic education

with a financial penalty. But it will be a significant step in the

direction of recognizing and protecting the rights of parents. It

violates the.rights of no one and, above all, it helps to protect

the rights of a minority who currently suffer under a grievous

injustice.
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Prepared Statement of Frederick D. Crayton, Jr. 14 Madison Ave.
Jersey City, NJ 07306

I am a working parent of three children, two of them are school age. One

is In the fifth grade the other one is in the first grade. They are acquiring

the educational foundation that will prepare them for the future.

I am a home owner, living in the second largest city in the State of New

Jersey with a population of 223,000 people. As ,a homp owner and worker "I pay

taxes. I pay property taxes that help to support and administer many of the

essential services that the city provides to Its 223,000 residents. Once of

these services mY tax..- dollar' supports. is the public school system. In the

press and media this system is often referred to as the inter city school system,

a system criticized for being unable or unwilling to meet the needs of its

students for a multitude of reasons ranging from social problems to unstable

economic conditions.

Whether the public school is Justly deserving of this criticism, or is

the victim of a society that has for too long found it easy to blame it's Increase

in crime, violence, and Illiteracy on the public school system; I, the tax

payer, find that my tax rate is increasing and so is the public school drop-out

rate. Could there be a possible correlation between the two? Is my increased

tax dollar going toward improving the quality of education or is it being used

to repair the physical structure of the building damaged by vandalism and to

pay higher teacher salaries; •

I am a parent faced with a problem of providing the best educational

opportunities available for my children. I have the foresight to know that

because they are members of a minority group they must have a good educational

foundation in order to compete In a competitive Job market and to achieve

a decent standard of living.
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This sounds like the average complaint that you've heard so often from

the American public, particularly that American who is fortunately, or un-

fortunately classified as working or middle class. The destinction is becoming

less noticeable.

The only difference is that I am Black and classified as marginally

middle or working class. The sound of my voice is muffeabled or ingnored by

black leaders and the media. If only they would ask me I would tell them I

ardently support the tuition tax credit because only the private and parochial

schools have demonstrated that they can provide a quality educational system

within the city urban environment. (reading level, number of kids who go on

to-college.) It is difficult but a willing scarafice that many minority parents

are making as evident by the increase enrollment of black and other minority's

in our catholic schools. We are carrying the burden of supporting two school

systems.

We are not asking for anything that we don't deserve. Nor are we willing

to allow you to push the tuition tax credit out of our reach with-out being

heard. Your failure to pass the tuition tax credit you are casting a dark

cloud over our hopes of a quality education, as well as keeping us in the

back-ground of our nation's growth.

Therefore I humbly request the opportunity to present before you, a

minority view point on the tuition tax credit.
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STATEMENT OF PHILIP ELVE, PH. D, CHRISTIAN SCHOOLS
INTERNATIONAL

Christian Schools International and the Council for American Private Educa-

tion (CAPE) welcomes this opportunity to participate in these hearings on "The

Educational Opportunity and Equity Act of 1982."

CAPE is a Washington-based coalition of 15 national organizations serving

private schools at the pre-school, elementary, and secondary levels- -approxi-

mately 16, 500 schools enrolling nearly 4. 2 million school children. These

organizations, by enrollment, represent more than 85 percent of American

private schools. Member organizations are nonprofit and subscribe to admission

policies of non-discrimination with regard to race, color, or national origin.

CAPE's members include: The American Lutheran Church; American Montessori

Society; Association of Evangelical Lutheran Churches; Association of Military

Colleges and Schools of the U. S.; Christian Schools International; Friends Council

on Education; Lutheran Church-Missouri Synod; National Association of Episcopal

Schools; National Association of Independent Schools; National Association of

Private Schools for Exceptional Children; National Catholic Educational Associa-

tion; National Society for Hebrew Day Schools; Seventh-day Adventist Board of

Education; Solomon Schechter Day School Association; and the U.S. Catholic Con-

ference.

CAPE urges passage of this Act. Today, more than ever before, our mem-

bership sees the nation benefiting from this encouragement to private education

and to the private school parents who have sacrificed so much for the education

of their children at great savings to all taxpayers.

James S. Coleman's recent study highlighted the nature and quality of pri-

vats education, and by doing so, has given public policy makers a far clearer
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picture of why parents willingly deprive themselves of material goods so their

children can be educated according to their faith and beliefs. The financial cir-

cumstances facing many American families today make it increasingly difficult

for them to exercise this choice in the education of their children.

Our tax system is designed to do many things besides just collecting money.

The system helps stimulate investments, farming, business, giving, and a lot

more. Tax credits are presently allowed for such things as political contribu-

tions, children's day care, and energy conservation. In some states, tax credits

are given for contributions to private colleges. The purpose of such tax credits

is to encourage taxpayers to use personal funds in ways which help improve job

opportunities or perform other public benefits. The private school parent's

use of personal funds currently saves the American taxpayers approximately

$12. 5 billion a year. These parents also serve a significant public function in

the process, namely the education of their children. That surely warrants a tax

credit benefit.

In addition to such pragmatic reasons for tuition tax credits, some -xnderLy-

ing principles also speak to American tradition and sense of justice. For

example:

1. All families have the constitutional right to send their children to the

school of their choice. For the vast majority of private school families,

choice is religiously determined. For all of them, the choice is made

on the basis of deliberate, careful family thinking. Such choice should

be protected and encouraged.

2. The increasing cost of exercising that choice, primarily the result of
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higher tuition costs in private schools plus the higher costs of family

living (including property taxes) ... all accounted for by continuing

inflation ... is putting a heavy fiscal burden on the majority of private

school families. But all taxpayers would experience increased tax

burdens if private school families could no longer afford that choice.

It seems fiscally prudent to insure that the choice remains affordable.

3. The tuition tax credit represents a modest effort to relieve the family

tax burden, while at the same time it gives new educational opportunities

for some who have been thus far unable to exercise them; for those for

whom it means the most, the poor. In this regard , a tax refundable

addition to the bill would improve benefits to the poor and make the tax

credit legislation more equitable.

4. Pluralistic education is a strength and an essential ingredient of a

pluralistic society. Private schools and public schools alike always

must be encouraged by an impartial government. Presently, public

schools are totally supported by taxes, while private schools are con-

stitutionally deprived of any direct support. That's hardly impartial!

Tuition tax credits benefit individuals who use private schools, and in

a small way counter the present government partiality and financial

imbalance favoring those who choose public schools.

We advocate strong public schools. Along with James S. Coleman, we do

not believe a tuition tax credit will significantly affect public school attendance.

Nor do we believe it will negatively affect public school funding. Obviously,

public school funding stands or falls on Its own merits and does not depend on
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individual tax deductions or other federal expenditures. In reality, it is highly

likely that federal and local funds for public schools would be increased if tuition

tax credits become a reality. Private school people likely would be more able,

hence more willing to support local public school millage proposals when they

receive some form of tax relief through a tuition tax credit.

All of us at one time or another have witnessed the stimulating effect the new

store in the neighborhood has on the old standbys. So it will be in education.

Tuition tax credits will not diminish public school quality, rather, they will

heighten its resolve to serve the public even better. Public schools will not be

diminished by tuition tax credits because most Americans will still prefer public

school education.

Tuition tax credits are needed to open the educational option to those of lower

incomes. They are needed as a matter of basic democratic principles. They are

needed because they will benefit American education, both public and private,

Tuition tax credits are a preferred means of providing tax relief to those citizens

most deserving of such relief, while helping American education at the same time.

There is a widespread misunderstanding about the economic circumstances

of private school parents. Private schools educate American children from all

strata of society. In fact, most families (62. 7%) who send their children to private

schools earn less than $25, 000 a year. Slightly less than one-half (45. 6%) report

an annual income of under $20, 000; slightly more than one-fourth (27%) earn

below $15, 000, and 11. 2% have earnings below $10, 000 a year. Significantly, 72%

of private school families living in inner cities earn less than $15, 000 per year.

Of the children who go to private schools, 10% are members of minority groups.
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The Black and Hispanic children who attend Catholic schools, the largest segment

of the private school community, account for 20% of those schools' enrollment.

The second largest segment of private schools, the Lutheran schools, reports a

14% minority enrollment classification. Private schools have increased their

minority enrollment by 20% in the last two years, bringing it to 9% of the total.

It has been realistically estimated that well over 150 million dollars in financial

aid was used by private schools last year alone to facilitate minority students'

attendance in private schools. It should be recognized by all that this Act is

crystal clear, and CAPE's support of the bill depends on it, that tuition tax credits

will not go to a parent whose child attends a school which discrminates because

of race, color, or national origin.

The circumstances of private schools in this country are mixed. There are

vast numbers of private schools, indeed those which make up the backbone of

private education, which are not thriving. They are barely hanging on. These

are the private schools in our major cities.

According to the latest (1970) U.S. Census Bureau statistics on 10 of the

largest and oldest cities in the country (Detroit, Los Angeles, Chicago, New York,

Baltimore. Philadelphia, Boston, Cleveland, Washington, and San Francisco),

private schools enrolled an average of 20. 43% of all the school children in those

cities at that time. (The figures vary, running between 11. 4% and 12% in

Washington and Los Angeles, to between 25. 2% and 34. 3% in New York and

Philadelphia. )

These data are crucially important. For just as in public schools, private

schools have suffered some of the devastating effects of the middle class migration
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from our central cities over the past decade and a half.

It is our view that the future of these cities, the tax base which supports the

public schools, the community stability and improvement, the health and safety

services, the support of cultural, recreational, and, yes, educational facilities

which made people want to live there in the first place depends on having a

significant number of families use private schools.

One of the most troubling aspects of this legislation is the extent to which it

is engendering hostility between public and private education. The enmity and

misunderstanding between those two sectors is as long as it is unfortunate. I

can speak for the leadership of my organization by saying that we wish nothing

but success to our colleagues in public education. This legislation is not anti-

public schools at all'. I it were, we would not be interested in it.

Both public and private school supporters should keep in mind that both sectors

are part of an amazingly diverse and rich national system of schools. They differ

in every possible way--in degrees of autonomy, financing, goals, governance,

enrollments, and pedagogy, to name only a few of the most important differences.

To make this system as vigorous as possible is to reinforce the strengths of

each of its parts. For all serve the good of the whole, and the whole serves as

does-no other educational undertaking anywhere on earth, the diverse and

voracious faith of our pluralistic society in the value and power of education.

In the light of these benefits to education as a whole, to the cities themselves,

and to the democratic principles of choice which this bill would foster, the

estimated $100 million first year cost of the bill does not seem significant at all.

We hope this Committee and the Congress will recognize the overwhelming



-317

benefits to the nation and the principles it holds, and will act to overcome any

reticence toward tax changes which may affect the budget. We encourage a Long-

range view. We are convinced that time indeed will prove that the enactment of

this bill will not only benefit the parents of 5 million American students but will

also benefit the entire nation in a multitude of ways.

In conclusion, we believe that from its earliest days this nation has benefited

greatly because of the existence of private schools, giving the nation a rich

tradition of pluralism and diversity. It is essential that we maintain the Con-

stitutional rights of parents to choose the kind of education they want for their

children. Because we find that right is threatened for an increasing number of

private school parents, and because we are deeply concerned that this right

cannot be exercised by the poorest of our society, we find this legislation to be

an appropriate, if modest, step in the right direction, offering the same necessary

equal educational opportunity already well established at the college level.

Thus, we support the Educational Opportunity and Equity Act of 1982 because

it advances the cause of justice, pluralism, and equal educational opportunity,

and it strengthens a national network of schools, public and private, which is the

envy of the entire world.

98-763 0-82--21
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Testimony

by

Leonard DeFiore

Introduction

I am Dr. Leonard DeFiore, Superintendent of Schools for the Archdiocese

of Washington. Our school system, 115 schools, nearly 38,000 students is

typical of many Catholic school systems throughout the United States.

Our students come from backgrounds representing all strata of society.

Approximately one-third of our students are black and nearly 20 percent

are non-Catholics. In the District of Columbia itself, 70 percent of our

students come from minority backgrounds, many of whose parents sacrifice

mightily to have them attend our schools. The cost of our schools is

modest at best--the per pupil cost in the elementary schools is nearly

$700 per year and approximately double that in the high schools.

Even such a modest cost, especially for a low or middle income family

with several children, can be a severe financial burden. A 1979 study

of inner city Catholic schools, which included Washington, D. C., in-

dicated that more than three-fourths of the families had incomes under

$15,000. You can imagine how much of a burden even modest tuition costs

are for these families. It is to help these low and-middle income families



319

that I urge this committee to vote favorably on S. 2673, "The Educational

Opportunity and Equity Act of 1982."

S. 2673 - A Parent's Rights Bill

This bill is not an educational bill; it is not primarily even a tax bill;

in fact, it deals principally with a civil rights issue, namely parental

rights. As Senator Hoynihan observed during the 1978 debate, "this is

a battle for parents rights in education, perhaps the last frontier of

civil rights in this nation." This tuition tax credit bill is a response

to the quest for that public tax policy which would best help parents per-

form their God-given and constitutionally protected right and duty as

primary educators.

Although it is self-evident that the child does not belong to the state,

it was necessary for the Supreme Court in its 1925 Pierce ruling to

defend a corollary of this truth by explicitly guaranteeing parents the

right to "direct the up-bringing and education of children under their

control, and the right to satisfy compulsory education requirements in

either a public or nonpublic school."
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During the past 57 years, that landmark decision supporting freedom

has become a hollow victory. As education costs increase and income

taxatioft rises, more and more poor and middle income families must

forfeit their constitutionally protected right of free choice in

exchange for a free government provided education. Children whose

parents cannot afford to pay twice for their education are being

coerced to conform to the moral and religious orientation of govern-

ment schools. Freedom of educational choice has become a function of

wealth-a privilege of the wealthy rather than a protected right for

all.

Now it may be true that a few wealthy doctors and corporate executives

may benefit from tuition tax relief (as they now do from free public

schools). However, the vast majority of beneficiaries will be middle

and low income families. Host importantly, it would give the poor

the same rights as the not poor--the ability (which differs from the

theoretical right) to exercise their first amendment right to religious

freedom. It is silly, under present circumstances, to tell the low
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and moderate income family that they have a government protected right

to educate their children in a religious school but that the govern-

ment will not permit them to use their taxes for that purpose.

In fact the United States remains virtually the only country outside

the totalitarian orbit which deprives private school families of

education tax funds. Let me share with you a list of countries in

which children cannot study religious and moral values in school, or,

if they do, they suffer the loss of tax funds for their education in

secular subjects.

Albania Hungary
Bulgaria Republic of South Africa
Ceylon Russia
China Turkey
Cuba UNITED STATES
East Germany Yugoslavia_

S. 2673 corrects that inequity and makes that freedom real for all.

Tuition Tax Credits - No Threat to Public Schools

"The sky is falling! The sky is falling!" So screamed Chicken Little

in the familiar children's fable which does so much to teach children

the folly of misplaced hysteria. I am reminded of the fable when I

read some of the coments of those who oppose a tuition tax credit bill.

'
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For example, in a 1980 column entitled, "Life or Death for Public

Education - The Henance of Tuition Tax Credits," Albert Shanker,

President 'of the American Federation of Teachers (AFT) argues that

"the effect (of tuition tax credits) would be the destruction of

public education as it has existed in this country for over 200

years.

Besides being hysterical far beyond even extravagant exaggeration,

the statement is historically inacurrate: 200 years ago, there

were no public schools. All education at that time was under private

auspices.

As this proposed legislation makes its way through Congress, we will

likely be bombarded with an increased volume of such hyperbole, the

primary purpose of which is to divert attention away from the main

issues at hand, namely, parental rights and social justice. I

It is unfortunate that the discussion of the merits of tuition tax

credits too often degenerates into a public vs private education

debate. I reject such a false dichotomy. I assert rather that the
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financial health of each system is largely independent of the other.

I agree with the statement of Senator Hoynihan on September 24, 1981,

when he introduced his bill. "...I do not believe that a tuition tax

credit will harm them (public schools) or in any way diminish their

ability to provide high quality education to the vast majority of

American youngsters. The real danger in my view, to the traditional

American school system, is that the non-government schools will

disappear as an available option to families of average.incomes."

Therefore, tuition tax credits should not be seen as a threat to public

schools; not one dollar less will be spent on public education as a

-result. Nor are they subsidies to encourage parents to remove children

from public schools which now enroll 90 percent of the students; the

credits will be too limited for that.

Those who advance this position raise a curious argument. What they

seem to be saying is that the public schools are so bad that for just

a small incentive, parents would abandon them.

Three points here: First, such an exodus is unlikely; the majority of

parents are satisfied with the public schools. Certainly a small
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tuition tax credit would not be enticing. Secondly, there is no room

in existing private schools for large scale expansion. Probably,

private school capacity is barely sufficient to accommodate what

had been its maximu-share of school enrollment--13% in 1966, a rate

at which, by the way, no one argued that they were a threat to public

schools. Third, the current system of government grants and loans

which apply equally to students attending public or nonpublic colleges

has caused no shift to private colleges. Therefore, it is reasonable

to assume that a tuition tax credit will not alter enrollments at the

elementary and secondary level.

There are at least two current situations which give us a hint about the

possible impact of a tuition tax credit.

The state of Minnesota has had a tuition tax credit and/or tax deduction

program for the last ten years. A careful review of the enrollment

pattern in the state over that period indicates that there has been

no significant change in enrollment patterns.
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In addition, Louisiana has had an educational tax credit for several

years, again with no reported adverse effects on public schools.

While a sample size of two is not conclusive, I submit it is more

instructive than the hysterical ranting about the destruction of

the public school system.

Finally, it is claimed that private schools will attract the best

students. This is not supported factually; a 1971 study in Chicago

found that I.Q. scores were higher in Chicago public schools than in

the Chicago parochial sclkools. Further, in the Washington, D. C.

Catholic schools, test scores of entering students indicate that as

a group they are of average ability.

In fact, tuition credits will strengthen the public sector by encourag-

ing pluralism and consumerism in education. Public education is

threatened more by a lack of competition and accountability than by

private education which acts as a stimulus to achievement in both

sectors.
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Ideally, public and private schools should be seen as partners, not adver-

saries in education. Those who construct false dichotomies to indicate

otherwise do a great disservice to all education and to the families whose

children we serve.

Tuition Tax Credits: Not Unconstitutional; No Church-State Issue

There has never yet been a Supreme Court test of this kind of bill. What's

more, there is ample evidence that this bill does not violate the intent of

the Founding Fathers.

One often hears that this country was founded on public education, but that

is not true. There were no tax-supported public schools in the United

States until after 1820. Before that, most grade schools and high schools

were church run, even though they were open to anyone who wanted to go.

Local governments levied all kinds of taxes--on liquor, on gambling--

and gave money to the churches to operate these schools. That was direct

support. Obviously, the Founding Fathers would not have considered tuition

tax credits unconstitutional. In addition, during past, extensive Senate

and House hearings, constitutional experts testified that a broadly-based
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program of federal tuition credits would withstand any Court challenge.

Since credits, aid parents, not religious institutions, the church-state

issue is completely avoided. The issue is simply one of parent and student

benefit through reduction in the parent's tax liability. It is no more a

constitutional issue than a deduction for a church contribution for a

stained glass window.

In any event, Congress should pass the bill and let the Courts wrestle with

the sometimes competing claims of the Establishment and Free Exercise

clauses of the First Amendment. However I must admit some scepticism

with the notion, as we stand on the threshhold of the 21st Century, that

American freedom is threatened by religious establishment. How long must

we live with 18th Century ghosts?

S. 2673 Prohibits Racial Discrimination

Tuition tax credits will not encourage racist schools since they will not

be available to families which patronize schools which are not in compliance

with existing civil rights laws and regulations and additional provisions

of this bill. Instead, they will have the opposite effect by making it
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possible for low income families, black and white, to enjoy the freedom of

educational choice. Professor Nathan Glazer of Harvard has predicted that

the group which would benefit most from tuition tax credits will be inner

city minority families. And they seem to be aware of this. A New York

Times/CBS News survey in 1981 (NY Times 9/28/81) found that blacks support

tuition tax credits by a margin of 2-1.

S.2673 Is Not Expensive

Even if funded at the maximum proposal, $500, tuition tax credits for ele-

mentary and secondary students will result in parents keeping approximately

$2 billion for tuition purposes. This pales in comparison to either the

annual federal budget, nearly $800 billion; or the amount saved the

taxpayer annually because private schools exist, at least $15 billion.

Tu.ttion Tax Credtis: Are They a Subsidy of the Wealthy?

Tuition tax credits, like free public education, are no "ripoff" for the

wealthy and in fact will greatly benefit low and middle income families.

In December 1980, the U. S. Department of Education published data which

indicates 27% of private school parents earn less than $15,000 a year
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(30Z is national average) and 80Z earned less than $30,000 a year--hardly

what one would call wealthy.

Further, a 1979 study of 20,000 students in 81 Catholic schools in eight

cities across the country indicates that 77% of- the families reported incomes

of less than $15,000 with 50Z below $10,000! More than one-half of the

students in these schools were black and a similar percentage, non-Catholic.

Tuition Tax Credit: Establishment Opposition

The battle over tuition tax credits will be fought mostly in the political

arena, since the key issue at bottom is power and control over the educa-

tional dollar. The muscle arrayed against tuition tax credits is considerable:

NEA, AFT, AASA, NSBA, etc. That the leadership, at least of NEA and AFT,

perceive tuition tax credits as a threat is quite natural. They should be

opposed because the responsibility of union leaders is to protect the

interest of the union members against all perceived threats, however remote

and whether real or imagined.

The hard truth, of course, is that education has increasingly come under

control of influences which are more adept at lobbying than teaching.
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When these leaders become just one more special interest group whose priority

is protecting their vested interests even at the expense of the people they

serve, then we must view with suspicion their misgivings over tuition tax

credits. When they call a tuition tax credit a "life or death issue" as

does the AFT, one must wonder if they mean for the country or for the AFT.

Conclusion

Ultimately, economic, political and educational arguments are of secondary

importance. This is a justice issue, a human rights issue, a parental

choice issue. While we rightly promote the rights of individuals in jobs,

health, housing, etc., we have yet to find a way to protect one of the

most basic rights of all--the right of families to educate their children

according to their conscience and to choose the religious, cultural, and

philosophical values for their children's education. The tuition tax

credit provides an acceptable answer by providing a rightful share of

their tax dollar to parents who choose other than government schools for

their children. What could be more in keeping with the essential values

and processes of our country? What could be more American?

Certainly, after spending more than $100 billion annually on public schools,
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after nonpublic school parents save taxpayers $15 'billion annually; it is

only right and Just that America allow these parents to keep a small part

of their earnings to educate their children in the way they deem appropriate.

In short, a tuition tax credit is good economic policy, good public policy

and good educational policy.

As one of our inner city parents said to me recently, "I can give my children

.nothing more valuable than a good education." S. 2673 brings that hope

closer to reality.
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fTATEIIENT

OF

MRS. JEW.L R. MAZIQ!E

TO

THE SENATE FINANCE COMMITTEE

PP.: SENATE BILL. S-2673 - TUITION TAX CREDITS

JULY 30, 1982

Ir. Chairman, and Members of the Senate Finance Coiriittee.

My natne Is Jewel R. MaziIntie and I have been a long-.time resident

of the District of Columbia. Thank you for this opporLunity to

express ag+Jr to the-Congress my views on education and my sup-

port today for S-2673, a bill to provide Federal income tax

credit for tuition. I wish to develop several points of grave

concern to this nation and to an increasing proportion of the

electorate - issues that are constraining factors in thie promo-

tLion of "quality education" nationally for black amnd white

youth and rooted in historic segregation and discrimination,

to wit:

* Tfhe integration of public schools without
education - distribittion of the tools of
knowledge, academic motivation and charac-
ter-buldIngi _

* That such programs as transportation and
community school accommodation or nutri-
tion 46nd sex education and the like, when
dtemed relevant, ace secondary to basic
objectives cited above;

That Afro-Americans like all other parents
wish the fundamentals of public education-
first and after that other accormodations
or programs,
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That the flight from the urban public schools
to the parochial (or secular) schools and to
suburbia is more and more attributable to the
conditions in the schools of the city and the
declining quality of education rather than
whether a black child is seated beside a white
child

Alternatives to falling public schools aro tl-e
emerging private separatist schools1
That such emergencies have brought parents,
communities and the people's organizations
to the government (to stem the tide of national
disaster for financial assistance to meet the
emergency nationwide.

More than twenty years ago I was invited to serve as a consul-

tant to time League forUniversal Justice and Goodwill - an

organization of largely black Baptist ministers of the District

dedicated to the above mentioned principles of traditional

education in the face of changes and challenges then being

introduced by the integration of public schools nationally.**

Because there was a growing concern on the part of parents, the

community and the churches, compLaints and appeals for help

in the District soon reached the Congress. In the cross-

current of confusion developed locally between school administra-

tors and their bureaucratic supporters on the one hand and on

the other the"assumption on the part of parents that they are

the best Judges of what type df institution could provide the

best education for their children, there cam to be a formal

attempt to look into the problem and analyze it.

I* I am not representing the League today largely because I am
not acquainted with the organization's position on the
measure - tax credits - under consideration before this
Committee.

98-76 0-82-U
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There followed more than five years of "peacefully assembling"

parents and their children in their churches, the "drawing up

of grievances" and finally a "petitimingof Congress" to hear

the complaints and take the proper action. After both the

House and Senate had heard our annual complaints that District

schools were failing the public's childret% causing increased

poverty und youth-crime, the House Committee on Education and

Labor appropriated $100,000.00 to hear our complaints WiLh

suggested alternatives as integratu proceeded and ideals of

democracy were being fulfilled for the greater good of all the

people and this Nation.**

A thorough re-reading of these hearings and the complaints by

the parents in search of alternates to the developing betrayals

to public schools will reveal the following

* That Afro-American pupils were being integrated
satisfactorily by de jure into thepublic schools
but programmed retardation (the track system) by
de facto was denying skills, motivation and charac-
ter-buildingi making the situation worse for all
children of the District from Chevy Chase to

- Anacostial

* That there were developing alternatives to meet
the'crisis through flight to the suburbs and
enrollment in parochial city schools, especially
Catholic;

That with or without Home Rule, parents and the
Districts organizations and communities unable to
cope with the coming collapse of public schools
and the rise in youth crime wete turning to the
government.

** See Hearings of House and Senate -Subcomiittees on Appropriations
1961-1966 and especially the INVESTIGATION OF THE'SCHOOLS AND POVERTY
IN THlE DISTRICT OF COLUMBIA BY TIE COMMITTEE ON EDUCATION AND lABOR,
Oct. 1965 to Jan.1966 including a report on Lorton Youth and the
relation to the public school issue.



These are Limes that commatid serious Attention to the trends,

development and future challenges to the preservation of

traditional public education and the raising up of a generation

of talented and responsible youth drawn from all sectors of this

nation wichoue regard to race, creed ot'previous conditions of

h. -vltudd'j. Though the public schools !Uave developed and grown

increasingly popular and powerful, they are now clearly failing

at this tim of the nation's greatest need. Further the failure

of the public schools to humanize and socialize cur young in the

last 20 years Is beginning to have its impact upon families and

the dissolution of communities with or without integration

this to the point that people are locating and relocating to

escape "what's happening now" to themselves, their children and

their children's children. Who dares to deny that the Nation

itseLf is beginning to sag under the weight of crime and poverty

and, family breakdown and political anarchy.

A strong argument against tuition tax credits is that the

children of low income families, especially Black and lispanLc,

or other children from families with no earned income, would

not be included in the proposed measure. While proponents

readily acknowledge that tuition tax credits would not apply in

cases where parents or guardians do not pay taxes directly, such

a proposal should be considered but one alternative in the current

emergency created by the failure of public schools to educate
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the public's children. Already the situation is of such grave

consequoaicu to the tlatio . generally that reports of the media

seem to be suggesting a need for an alternative to national

disaster especially in view of increasing drop-outs, an unique

world ri.e of illiteracy in the U.S. and spreading crime to the

point that jails cannot be constructed sufficiently fast to contain

the increasing prison population.

Obviously. non-tax-payers could not be included in a tuition tax

measure. This is no reason, however, to preclude an authorization

of the pLesent proposed measure. Hence, another alternative - not

a tax measure - would have to be advanced for those demanding and

deserving parents not covered by tuition tax credits. An example

of such action is medical aid (Medicare) to the aged and Medicaid

for the low income not so aged. Permit me here to intorject a

sentiment on behalf of the underclass - those whose earned income

is so low or those who are recipients of government largesse -

some having worked overtime and in the production of this Nation's

wealth for low pay, some having been ripped off because they were

helpless, others denied education themselves, etc, etc. Often

deserving parents turn to community run parochial schools for help

without funds to pay their children's way.**

**For an example of enrollment and achievement in such a situation
see the attached St. Anthony School record presented to Subcommittee
on D.C. Appropriations, in 1966' - p.947 to 951 - presented by
Rev. Cleveland B. Sparrow and Mr. John H. Thoruton.
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When.Rev. Cleveland Sparrow, a Baptist Minister of D.C. and

Mr. John 11. Thornton, a now deceased labor leader, presented.

findings to the Subcommittee in 1966 on appropriations of the

IDistrict citing St. Anthony's parochial school, we parents, drawn

from a cross-section of professional homes, government workers,

"inderclase and welfare ruciplents", were all very satisfied with

the standard sect and maintained for Black and White alike, both

rich and poor, the educated and not so educated. We are even more

proud today of the continued record set by St. Anthony's and

reports of its graduates - youth leaders with exemplary social

records and employment without which they would have been doomed

to failure in the public schools. [See attached testimonials of

Rev. Sparrow and Mr. John H. Thornton.)

if as the press reminds daily and the public cannot forget the

public schools have failed, if not betrayed the cause for which

they wera founded, the logical alternative to complete disaster is

the development of schools [largely religious] with government

support. Hence, the challenge to the limited supplementary aid of

tuition ray credits would be to design and implement an additional

law that would cover those who have no income or such a significant-

ly low income as to warrant assistance as provided by Medicaid end

Youd Stamp programs for maintaining health standards.
s .9

While these alternatives to public schools may not cover all the

formal material demands such as transportation and cafeterias,

they are moving toward fulfilling the hopes for Human Rights
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while progressively closing the gap between Black and White,

rich and poor, the educated and the under-educated. Least of all

a proposed measure should not be defeated solely because its

controversial nature commands enforcement. Should respect for-

the law be waived or a measure rejected because it requires

enforcement, we would never pass any legislation and the

government "of the people, for the people and by the people"

would soon pass away, or become totally ineffective. In the

words of the late Secretary of State, John Foster Drulles: "The

test of any measure is not what it says but what it does."

Racial Discrimination and Integration

A prime issue and immediate shock to Afro-Americans, as legalized

segregation with discrimination, was being phased out, was the

unfolding of tactical maneuvers which discriminated noro erefocti-

vely. The net effect has been and continues to be a progressive

deterioration of "quality education" not incident to the race of

the student body, but because as integration came in through the

front door the skills (reading, writing and arithmetic) were

quietly programmed out the back while academic motivation was

being dealt a death blow and character-building values altered.

Moreover, in the name of civil rights and under one roof and some-

times in the same classroom, black plipil were discriminated

against de facto through the self-fulfilling prophecies imposed
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to wLtj that black pupils were so culturally deprived so econo-

mically disadvantaged and such victims of developmental disabil'-

ties that they could not be expected to master the fundamentaln

of education.

There were numberless complaints of parents against the nOLo3J'j' -

ly discriminating "track system" of the District in time early l60's

It was our judgment that the "track system" dubbed programmed8

retardation" undermined quality education In spite of integraLlon

and contributed to the flight of white and black communities to

suburbia. Among Afro-Americans, Hispanics and others who remained

in thu city their children were transferred to private schools,

largely Catholic, more for educational reasons than because of the

issue of race. For Instance, there was provided a model school

down 1h old Southwest Washington (Amidon) where the student body

was largely drawn from the underclass and welfare residents which

reintroduced the traditional curriculum. Soon black and white

parents from Chevy Chase to Georgetown to Anacostia rushed to

enroll their children there to experience pi'lic school education

without frills, fads and frolicking so popular in other public

schools at that time. It soon became clear that integration of the

races was possibly becoming secondary, "Quality Education". In

spite of reports of the superintendent of schools and the teachers,

of great p,.ogress in that public school, Amidon was subsequently

abandoned as a model of traditional education and demonstrated



340

human rights. -

Further details on the development and analysis of parent complaint

against the public schools would be beyond the scope and limitat-

ions of this hearing on tax-credits to parents whose children

are enrolled in private schools. But it should be added here

that the League for Universal Justice and Goodwill undertook the

study of parent dissatisfaction with public schools here in D.C:

in late 1960 and early 1961, continuing throughout the sixties,

a right granted by the Constitution (1) to peacefully assembly

complainants, (2) hearing their Just grievances, and (3) to

petition the Congress for a Hearing to consider actions that

might avert the collapse of public education.**

Significantly, since 1965 the flight from public schools in

search of quality education has witnessed a drastic drop of more

than a third of the school population from 150,000 to less than

100,000 to maybe about 90,000 today. Although birth control

has contributed somewhat to the decline much of the decrease

must be attributed to public school failure to educate, to

motivate-to develop character. Thus, the local Catholic schools

are sagging under the weight of both their own parish children

and the Baptista, Methodists and other Protestant children and

even some not of Christian faith. ,In the meantime, large and

small Protestant churches are expanding their religious mission to

**See INVESTIGATION OF THE SCHOOLS AND POVERTY IN THE DISTRICT OF
COLUMBIA. Hearings before the Task Force on Antipoverty in the
District of Columbia. The Committee on Education & Labor, Mouse
of Representatives. Oct.7,1965-Jan.13,1966 - petition to the
Congress, p. 255 to 305.
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include day schools for the children neglected or academically

handicapped by public schools. To my knowledge there are four

such community schools which have sprung up in my community in

the last five or ten years.

The Emerging Private Separdtist Schools

In a hearing before this Comittee regarding the issue of

"SEPARATION OF CHURCH AND STATE" and.the support of church

schools by the early government of this nation in the i8th and

early 19th centuries, a respondent volunteered it was because

there was no public education system primary or elementary at

the time to meet the need of youth development . It might be

noted here that trends and development in the last quarter of

a century strongly suggest that this nation is now moving back

towards that condition in spite of a building boom of schools,

expanded faculties and the appropriations of great sums of

Federal funds. Significantly, wv complained in the sixties

that as public funds increased for public schools, education and

the youth development was failing proportLonatelyj this to the

point that Jails of the future could not be constructed suffi-

cLently fast to incarcerate the drop-outs, the scl.,.,l produced

illiterates, the unskilled and the uneducated and unemployed.

Where a difference is observed iL 1'8 a resul-t often of parents

who sought out and provided an alternative to public schools.**

** See Report by Alfred E. Simons and Nelson S. Burke, 'A Measure
Of the EducationtAchieveaMnt of a'Group of Ineareara Pd.cut-urnllv
Disadvantaged & Educatlonally Deyrved Dropouts" Ibid pp.71J-746
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* An Imeediate Issue of grave concern to the Nation und to parent.

(and even to grandparents) in not the "integration ot education"

but the disintegration and nollapse of the public schools system

confronting black and white people alike-in America. In strikti1

contrast, most private schools a'e struggling to preserve tradi-

tional standards and save our children.

Significantly, the rapidly emerging number of private Christian

-schools (black and white) suggests popular dissatisfaction with

public schools. Often these private schools employ former pub!,.

schools teachers,'who have become disillusioned with the decline

of a bureaucratized public school system. Opponents may argue

that these new schools represent a resegregation of education in

America. Proponents may argue that their schools are not sogreg.,t-

ed but separatist. They point out that it requires remembering

that racial segragation is the forced separaLion of tu -races

that is legally sanctioned . Alternately, it is observed that

the emerging private church schools have made a conscious choice

zhemslves to be separate from what they consider to be education-

al and cultural disintegration of the public school system.

What is to be done?

What we are seeing, following vast sums appropriated for public

schools, is the death of alternative. What then is to be done?

Beyond the acknowledged right of all children, under-class as
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well as midd class, to have equal access to the fundamental

tools of knowledge (reading, writing and arItlIuetic),academic

motivation, and character4building; the r.,tional Interest demands

the rehabilitation of those neglected by public schools and

support for programs to prevent further educational handIcaps

to those outside private schools.

In the evolving age of science and technology, specialized

knowledge, technical expertise, social engineering are replacing

material capital and resources as the determinants of the progress,

development, and survival of governments and people. Any govern-

ment which fails to grapple with the challenge of this age will

fall behind those who place their greatest priority on their

young people. I was personally alerted to the increasing role of

education over material worth while, attendin a Hearings conduct-

ed by the Senate Foreign Relations Committee in 1968. In a

dialogue between Senator Claib-,ne Pell and Harvard Profeusor

Louis Hartz, the issue of the emerging Managerial Estate and

the significance of knowledge and political power were formally

unveiled.

Therefore, I wish to leave with Lhis committee my theory that

tuition tax credits are an economic necessity for the continua-

tion of a system of 4tulity education"open" to all children from
.1
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all walk of life whose parents are becoming progressively

concerned and hopeless. Because jails and other Institutions

for the disturbed and neglected are overflowing, and, most

tragically, because this nation will suffer proportionately a

decline in knowledgeable and skilled youth with the possibility

of social decay, the need for tuition tax credits is mandatory.

As a former consultant to the League for Universal Justice and

Goodwill and a member of several other black organizations

disturbed over the trends, developments, and future challenges that

have followed in the wake of integration. I have walked the halls o

Congress for over a quarter of a century, I have added my voice

to the complaints of my fellow members to the White House and

before the House our organizations engaged the attention of

Senators and Representatives as we predicted as early as twenty-

five years ago, that:

1. if the public schools continued to substitute fads,
frolicking, and fun and even sheer politics for
'uality education" the jails would not be able to
hold their graduates;

2. parents in increasing numbers would turn to private
schools in search for the tools of knowledge, acade-
mic motivation, and character-building; and that
whites, too, would become conscious of the neglect
of their children's education and would themselves
join the search; and

3. as pupils waxe increasingly reported as economically
disadvantaged, mentally rewarded, and culturally
deprived by ps$4chologists and counselors, administra-
tors and teachers, black parents (Protestant and
Catholic) would breakdown the doors of parochial
schools seeking access to'uality education" lest
concerned about the racial designation of peers than
about salvation and survival in the evolving age of
science and technology.



345

To the challenge of growing illiteracy in America, policymakera

and planners are required to desLgn and implement policies and

programs that will provide "quality education" to all of our

youth regardless of social, racial, or economic background.

The tuition tax credit legislation can begin to meet this

challenge now.

It appears that both Lhe Congress and the Administration have

the task of hastily fashioning an alternative to anarchy and

to a total breakdown, because public education has fafl-ed and

only vandalized buildings and intimidated faculties remain,

[the latter-under constant attack and calling for protection).

Neither individual parents, nor separate communities, not urban

ghettos, nor suburban enclaves can in isolation meet Lhis

national crisis. Moreover, in view of the collapse of education,

it would take-a generation or more to rehabilitate educationally

a people, a society, or a nation.
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PUBLIC SCiOOiL.i

WITNESS

ERV. CLFM KD .B.s ?ARaOw 2 LAGVE FOR UNIVERSAL JUSTICE
AN.D

%Mr. 'NATCHER. Our next wimess toni;git is Ie'. C~evelal B. Spar-
ro". (eune alrOmllld. Yijii are?

Mr. SP. nr,,w. Reverend parrow.
Mr. NArcii.r. Mr. :'parruw. we will be pleased to hear from you a

this time.
Mr. SrARR,. Mr. Chairman aid mfenm)rs of the committee. the

Lea..ie for Uiivernal .ustmie and (Gnod Will is happy to appear before
You acaill t,," exl1re--,,ur M.cotirinuint interest, in (jmilit v Cl,,i.tiim- .'Or
r hl l iliiltvl of . l )'-tli,:t. Some 5 ve: ,.s a.,rf)our ..,..';mZfl-

I rnt 11, 1' . omplainhiu of the inerual tv or
the "'ra,.r sv-tem" wheni tht. late lon. La)id,. (.. Ra * . i
W1 well al',ipreiare his dlemonstrareul interest in the .ollphtint:t put
by us to him of floe QvhtU's failure to give our l-ik r!e _,,reet .,;
tools Of I mo~kl'dtonn:~wihill them pi!jgia sip~e o

~~~t T)MVe ""tI.t.I.1 c a t h ~ - , ' , . - , - '1 7m l 2,. ,1 50.5 ,tv! ) , m . % 1 0 , I r e , v , : . n - /

,lebred to V'ol Mr. Natclier amil the other numbers of this committee_
.or c-olitinlair m trheSI)trit of the late ,.h:irima.

\el't-ve Wrb i.. 31r. Chaia aniul fnet. rs. a eopy of a state-
met/, ptplilvd i y our ori!.nization. It was .icned am1d suitbmitted on
beitli f f.')')ie 125 leaders of churches and or.'mizariomn. Tile House
Committiv cm Elticatio and Dil)or wais r1wirioned to look into the
pro4gratI of mir -4iook. the aeadmic performance of its pupils mind
tile 'li.l.,-it ioi of funds appropriated. To our knowledge the findilhgur
and rm,.nltll1ltailiotis or te .iml.6mmittee investig;ating the lile.
..4-himls :I1141 loerty htVe not bwc'l puifli'ize#d.

I [Imvv Ib~~ 1l p1 iliIlished te*stit)im it .I eldilla. t lI, peiil i it ial ilia
5a1,A:, HVII :tvaII:il(. 'l'hetfore we nspeerfnllv reiliest that you Ltivo

it)stki~t ul diiI il',olp rat ilt this petition hiietulu ing th,_.iiilt i :try
;if|i rn,'tillllht ills therelo iu our Stitemlelt fOcr tlaV. It appears
on pmqrv. 2; to -1; sof the published clearing imtm.eai of at tile ljwi.. ))
11ll1' whirlI is hogieally proper.
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i'' i,,I,.v ,,I i t I I e !z""1 i I alpi -I% F .t(r \- ,,.,i Id I f, "o .:
d'en ,t~ ll% I'II %\ , 4 lit II 1 ,41lae,'r OF 'ol NII ,111I.XS4 Ilel. Bo;r; .I hy ,1 11l1.% .3. "I'I sHNo

I ti i 111 : N. I L A, .Cl r... Vol t. v- i%.- IA oI.N

M r '. I'li : ': : a : I., 'llib, ilv "f t v' v,,nmii1: re'*. l.:lll .J ,h't 3.1. T'h'rnil,,! t ,f lile
.' I 'It;la I *;lI,,.:l: VIii u ,'. . ia .t.,*r ' ot.,l. &lilt" 'i r :I 'Ii [ XI i' i ha- i1)11 I;e l*' rill, vit~w

rhatr r Il. o il ." b .f r thp lt' l t- we're, t.1 l'l', ahi t.i rile I-11 f1!, ,$Ii.h i-
int. r4-tI rll.---;wt iiat relir ii lla " '' iie'y I a . i,,,ur1 i li t i tin ! lw Ii. lhe, i' -- ,tlcti.{ la
!. II sl'oii."'al :; l. thei . r li i t' . -. t l ta r-,l vl.::,lem i'ally aii wi'lrally isiir .li 'l'iiti

ii l't* II'r 1li i. 1 .' are !%aliY j ,, I;ve, lh ' " ,:';,' ll ] i ow1:Ill eoi, r ritn.i II!I:S

1''liit %of a' id t', wiirl iim t i iia tilit . tl wI l're 1lisol?" i. 111T ;it,- aj s'wer
t. the 'idlallg . i Ilisrritar - .iol .s. t ui. Thil md .itu;arinitl w't i ! Ii i t ilot n
,1111l eiild Illlt exist. it the t-OPiey tot "l'r Pr:iuit.,l r,t'ardor l'"i v.'re ;Iabla l:.iii * I.

L'** III*' < f!':]- ,li,.: .ie 1 .' 14t .frilmr:e A,-tivit ..s ndilit~li*t . t,,r diil,.,arion too "It,,
4li |iQ~l."{ll( '' l!*." f. s'. k' vkd..'' know! :IW, re'lr'! lt .o da.s, t:ultar. 'r e-iiiisiuIv
oulltitln. iof .,.r.i tele.

ii i't grav'.e nl rIll tl . -qpe.idIIy deet-llilli r...rfr-r:l:oml, of o ur !na 'l
• .l']. in .li hp !la-;z de;'a-hl ,, A the Ieiini ,.f iiiilll ul -ol ,,lalo-w" while a figt..

tit-it -aim lrJ(d tlle Iwr p'ljil ,vsr hii.t ri.qpti frion -:34's t. $7o. .. i ,r tulire
than 1(ho I'r,enr with iltroasinx dl'*-aoi.I rlia.' it rl,' to il) ierrent a, tie- priee
of t alihimlL It Millet "reatilirf. riritiz. aui'l ritlhtittic." The-.l-ti,,uI whlih sll1-
lnelli:ltgly e'iztP. tit ninny ,,f .ur nlitri.s. a,'e ,.nr'y the onflatlito-ti ileioltl ho
lqg ni €ids ti-lin th,. -La li ita to f1..!:!.;tiol I'l t61 !i ,Illir

a m*ore will lee gotrte' under way to respentc, the Regro l0%IPh1r.1.._l-,J-i',b rl,*
t.:ry. WP t'.un se. ns other r explinnlon for .o little esiorTTlW~1 $uel r.';iC
exI*nqc.. Thre is a gniowitig ninier of u who are oNiovin-d that whait osur
,:hi!tlrtn are ;r.rrl~l in die plhlir, s,'hulbok. readr aminnt!: to, U!tile niar :han
a "holhin; srvice" dews a dis-,'rvlee to our children al is niuving toward bank
rnptlrtr so.iPty. ,

C."1quielrIy. fh conimitt(e on educ'utlnn of onr orunrii7vition hn, hon aS %
their pr, ji't for this y,-ar a study of par .ial elecalsPia.t;ia qerrlal zaWfle
"'fnimnitio.,s wher, we are entrasti i, e r.a . ,'. aradeniva!ly and
morailly, (t Ca hi,le idteatl ,.hildrot with rhat of public school plipils ,lrawn "
from .-im!lar "r Idiental home and conuminity environnpntnt bnt with extr'Wmely
limited fniid. and equipment In the parochlal .. hool~ ,,aninre to "milihirf! ;l 'i
annually slosralliiu futou npprn ri.tons for "rri,.' ald . "help." "'-sts.'
"onmselinr." " roateaton" te. pins armn!s elf ihlunteers. acdlIlrs anti "a ids,."
We restlitftliv roviuuet your teri3,4 ,,nsioloraticon and intluaihnM in this r,-ord
of our inilln. in a wnrkinx class neighborhoroi.

We have ebn.-,., for iiresetation a Catholle pari.th elementary school with ar-
pri'ximatly an v mal number of Negro and whhte pupils drawn from a f
professional famaia' residing there to a larger number drawn from "welfare"
homes. ,irphnumgos and one-parent families. For the school's total enrollment
tof 4i0 there are- 15 full-time teachers. 4 part-rime Instructors. 1 admlnitratim i a
principal), anti I crptary. There are no "testers" and eounteors. or psy.
chhiga trtit, diwn-rado and attack the Fer.'onal dinity of !be.. ehiidrE.. There
i dem,,nstra e til] tliline love and concern for every child lnludina those wnirton

tiff ni hn.. i',e.-lv "t-ltcrally deprived" toy the pth'le schools and transfarrel
there. Ti,.nr is ino ,aterrrhl rthts neither hot hreakfn.t nor hot ltnche hli tire
Is. nevarriaol,,ss, aijiilliatlon to study on the part of the .hiiren auid the, tomlA
of klim lol'h;' o111ly ily liwtie l.

.Alth*iah tiat' vurrt'r arnditntingi (inns of eh.hth irnd,,r" Is miller now. for
the nost Imrl th, iverstie ha- hn In the fortles lwr teacher. il-nih.:anrv.
this elwa,.s of IS;.l all lmi.*d eri-ditaly tho.com;K'tltive enitrnee #,xitlni,,i iu.n fPr
hiLAI "411.l4 1% '.ii h-l Ic- .atali will he maldittel with teo of their naucoh,'r qivillfyitir
f,,r * holar-hilo. Just iin:taie I fn uli Pietrist of C"olnibha Aft,,r herin, all the
ennijlinln it, $ lll whata lieN aowe t-stnrd the eaiienl.lon ,f yolrl, frsmn a dilvr, ry
Of hs;t(kar,,ill. an entire gradmtitit rhis". of Negro and while children r launily
ditrl,.td dran a frotu honir Ihat rantg" froma proft'elonal to welfare. " all
rt:ill "'outstUldtItig" eo 'h" Ial.sic of ait-tiiilt 3Ittileleatiet ,i!l u-oral develop-
liseil. It liri, e. that %. . thire i :, will t., teauh hiidren, they lean. 3vre-
,,over. ter. Is am litri rv el";iatcehl ry oh,-,il.

jlid,.ilally tlrrnlLtt. .,; the firu.;.roide levvl. the very firittt S f o ehiw|.
evry child 1% sUjoilited witu ttxtbmk.- which he tinst tranlf'ourt dally to ati froma
s,-hosed fer u", In ibe lpralmirarlnn of rntnolar an.k-i'ni.t. The standlur'l honn'-
wiork rviqitiri.tweit exi 'tmlt. fior til. firi thr. ixtrutive, I :i aiulninilin eso (. lnutes
diil: for fle ftitirth unilal dfth atid slxth nr1t.lt- a uhiiielf 4.5 liaaiilets' lioinie-
work pxer iilat and I lsour to lI:, hours alally for th. set'e'ith and Pi;aicl uralhor.-.
All howa'weork ald h,-k work ar m-hi4l is ttunrtil Iu to the tettueler* WbO grade It
and send It 'lelul tao be e.i;utd br iwa'te .
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.v'o-eI ,ir tor ;-m? ia I. -t Iit r'v i ! . .,! *, r lite I IIi: I I It of Leve o' , -t 'a: II 1,.,! .1 41
~imci.*':iailulny a,tril ' td psm al| is oit : ar,.'hi::i -i.Llj) i.. :aplomr el if .. fIIt
]'.-ttleii.s of iint r'-inl i llty In . IL€,t.- ,B,,ih rlc.io, il it' .i l'vii r ,,h.,.rw&' ,jt |,-i l i.
.wb. oil IlirIh.s if -;uliii-r his,' j.",ll . il161 id v'oininlliy. onvir,,|;nient w[LE h the ext-on-;

tio that l t s l:tteir are the io. ri.' ,,f i:c.re tLaaii I 1' -i''4'l:L'! "'i .' li. i
lec'V billihlinP". aclir.tl: a "ire iie''r, Uau. . .. UIPhLv .1. fit II , l l ' thi41! , llert'-, t tc f

the total DJi.trht budget.
Now II contrast I wish to nte the differ-,.nv I,';.,c'"ii the, r,.;tIlt. oib.,erd

and repcru.',! of piurt.bi:.l st'hi-, psm ii!. dr vi, i j'* . .. ilar .rrt i..l,-ii ,:ci-'.,

exposl to !he atui l cc-nioii.y , X11ll.a thui .'oaiei'ii.t PiJHE P't.'t1r'iiaa., 11
ol is.red c'f the e!t.nierttary anl icir 1lih -c]!,w!li il, ,-'i:ily. eal r, ilid
In the pilici stb,,ol living !n the .";+lifo t;-iw!'i' .h,,,cl, lh luell, [rc'lii prhl;,iry
thronclh jiln!nr biv,.bre rar-ly c-1k',eri'i l ali h. ti ii:l fro' r l iet,,r- i'lic
their Illc-b bucke' : ind ,.i..d'.nairy .1 it ,tel,,k C't; i3 wi tihlc.z nr-c'itliy
ecnnrivii ivz there are n t ma-,te ailz rhe- a.-l,, t:illiall., n-ts ,.L lm, w,'l5.-. that
Is, a distre..ing nunher v"n-'r reade. wrirt,. %l1'll ,ir "i.o;k aii'iliiit-, lir,/!, ..
It e'an cle-rly bt- e:evu thui they are far ",l,;wthe .a.ilcrel : evlt.".7 t-ir- f, r
pupils of their aje and the older they |letuie ttoe ",ehiilder" rh,.y aer. 4t,itllT-
le..-s nniunuors of tbpm. in (ontrast to trhe ll'arc'hh+; ,.hre-n f tho- a-':,.Aihh.rhi..d.
eirly develop a dll'ik" i, r ,k leiruaiuil aind a hIst!ity fir seh,,,.l. With ihe
approaching, warlui wo.tvther it 14 1-otuimn.la to 11.i% C.1tne.% it iie'. 'l ',lf fileluellik.)y
ago "'urtinw" ,fthiIo and 1uqt w-anderlng :l: qlt..ly trjil.d th :treor.,. The.t,
hostile. unrenehed. untaught y.nth I*,cni tLe (rnir dlplO .., delrijai",s ani 1vefllC
ernunal ti be supivrted ur iieareerated for the b;ahlanee if their iive-s hy lihe
taxpayer.

The qiistlon loietly nrltes of wbht to di llli(it thik .read!lv detelorat!icc.
school itnatlon--a system .if eaad.mi,.ally dimiziishing retnrie, rl,.s tuleit' swh,.,,l
raolble rwe-ivin and dtviiizinn in-,re , d fl,re mlzitiIiy rind retllruLaig ItA.S etinll

less in ":e net deviPIqrne-tl of 'air cL Adren. 11pre :again ws.e turnl to thb .e 't, itl1
schools fur an examinatioi: o:f whnt they are dinz.

We are told that they aro- currently ,nicgalged In a citywlde do-it.rnrself stailly
and evaluation of their mysrem of mediation. Unlike ns t he are not brlugitzi in
a hiahl.powerol educautr foreiin r, the aspirations. needs problem-. etc.. if the
community and city hut are inv';vnr Pareuts in mlovtings oriciaity called that
their concerns war hpe registered r,, the principal and teachers. who. in turn.
will transmit the rincinu, o the ltfive of Ctholic Etln.ation to be retined and
worked Into the e'.tliw acadentic strc,r':re. It should be noted here chat
greater Sd greater emphasis is beialg placed on the special trafti;*:a nec essary ro
quaz fy a l a principal and YItal to the process )f evaiuaung the system and
Interpreting the Interest of parents.

In concitsion our organhzatirn li.is instructed me to ao on record today opposine
the lirnnrtation of a forelgn evlituatior-foreign to mir asproui.ons.l need*h and
interest--to watte a sttldy of w'hmt all% our children. A cursory ex6Ir1udiOn of
some of the We.eVVEd Investiva'.cr's n-ritings (31r. flurry l'am,,ov cI N,w York)
suggests that hil. publicathen ,.wurd leans heavily toward the. PllefatlonI of he
elite, the soc-called gifted but Ill Ne't adl%,;Ivtrgel aIt tie *'XIN.lis' ,it tie laljority.
Why pay tor iIlpllroprinlte 4omi. $2e).(Nfl fier mi .iiinlwrte! vivaiiiatir when wo . tile
parents and nttive- r.ridmlit.. tar arotindlig by, qualilled and willing to aMist 111141
We lili not I i~hit 'l, itiytiling for foir qe'rvi'c.

Finally Illly we state tititr we fcri' ,.ccicvllc~'cl thii t Il1' . ,elUltle.a frills nnd Plol-
les.u fringe, wtivities ire ilet ,otly ulaiia-:iIy uil i.t..' ri ljlit:: lirlt fruit ratit' ,*411-
Cated teus.hlrs IIl their efforts to teach. u.oc)ltlcl. lilly if the qualified r'-
tirinig Prentt:airely cir to lut the nsl,.'c ud. for the lirticlor'.s tt thi" C4)pnilt 1W

on APf'o)Darliflonm wreatlinc with a falir Rliouc:lrii, lt it I liite'd 'anrVIFslvn:Il tiatll
allietted. these trill-, and alvlitr.a in. hit jimlionsi'e to I', enlarirtei o!r evren min-

1i.11%.4d ill 11114, s.;Ii.-,. ve wtilil .41lpr'.4 at it•i +', p:i 1111 "1iisN ir" ind

t'uia ,'islimu s.crvi,,ce II cuartaih l 1 1i 11 It,. IAt rIcas:,ii .-. iali l s ,1li illUa4' tIl

, - lit . w\' nidll .:&i ci'at - art. il ic'iae'i|
tlih' .New \ u cl,i'i 'ai' i tc l:c,, ccrcr'e I r'tuairl at 'i s.-. ii 'l' "iel!!i'4ltir'. aillcl slci]ii-

Is 1 i I 'vi'ilt -.irt ie Ile '.i.li' i it l . letirhI rI; i4 til it' ;p lIe t 'li %vr%vit,.es

l141 tt;ihillftc, v.iai Ie, 4'l.e-"'ci.
i'lhltic ,'|ii i .l U ,e riti 'l lirk v. ililo lilhea t 1.c1 i1 .&zil" tlte, lte i foir liik tniiillii lii'o.

ti iiu il i l iila c l oI ita ili ic t ". ceI, ... k, i ll i oiIl reita~h )l,',.. " iif liim, Iii.,.
pis li, tir .'tili f lill ti, t h1 11.11 t .%" lilij ii -t Ir r ;iklilrs, icieiy !,e, I' c i'cI

ancel th .c ilii..a Iollit't tue jir-lrll ci. i re- . tud'ltvrlll,+ - ikH 2. ' t, rs tit

sulijeet iilter. Milseec billllui.--'fert litlitiinilu tire m'siuidc'AI Icy
this toulliliilet..
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A NONPARTISAN NONPROFIT ORGANIZATION MWIATE0 TO 'I* PUBLIC INTEREST

325 PENN$YLVAN-A AVENiJE SOUTHEASt AASiNGTO DISTRICT OF -CLUMB,A 2COuQ3 TEEJOF10.* APFA C'CF 20. -4)

James 0. Davidson July 30, 1982 George E Snyde,
Chairman Pres'dnr

Senator Robert Dole
Cha i r-.an
Senate Finance Com.ittee
2227 Dirhsen Senate Office Bidg.
Washinaton, D.C. 20510

Dear FI. Chairman:

I am writing in support of the tuition tax credit concept on
behalf of the 450,000 family m eers of the National Taxpayers Union
{NTU). The National ?ax:zavers Union surports tuition tax credits
for three primary reasons. Tuition tax creaits wil: i) "Untax"
educational free choice; 2) encourage cost efficiency, and; 3) im-
prove the overall quality of education in erica.

The academic decline of our covernnent- :e--d school Zvszem
has been weli-doc_7:ented. Or s'stem in whis are s
regardless of their quality accounts in part for this decline.

Despite widespread disiliuson-ent wi ulc s:hooLs, nk-nerican parents are ccn~pelled by limited finances to accc:;t low-
quality education for their chili:en. The freec n to c:..se be:cen
alternative educational environments has been cut cff for those
parents who cannot afford to pay twice for their ch'_ren's ejucatien.
Such a forced selection cannot benefit parents, childrc'n, or society.

However, more and more parents are choosing to make the sacrifices
necessary to send their children to private schools. In fact, while
Public school enrollment declined by 7.5 Lercent from 176 to !2%0,
private school enrollmer.nt declire- only 2.7 .ercent. it is also
significant that 41 percent of private school students come from
families earning less than $20,000 a year. Over 24 percent come
from families earning less than $10,000 a year.

Tuition tax credits are the fairest way to extend free choice to
the most individuals. Tuition tax credits -wil "untax" educational
free choice. The idea is not to dictate to families or to favor some
schools over others, but simply to allow all families to be financially
able to choose the education they want for their children. By giving
parents control over a greater portion of their economic power, tuition
tax credits will allow them to r.ake decisions based on the quality of
the school and the needs of their children.

THE AMERICAN TAXPAYER ACTS THROUGH NTU
-AV.YSC. TAXSAvE; £CTS TH20UG4 NYU -

98-763 0-82-23
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It is our belief that private decisions about education are better
than governmental, bureaucratic decisions. School administrators now
have a monopoly power over those who cannot afford to pay simultaneously
Zor public and private education. The educational freedom created by
tuition tax credits raises issues of choice and power. Public school
officials, anxious to protect their "territory" are unwilling to allow
parents to freely choose where to educate their children.

We must recognize that the public school establishment hoas a vested
interest in seeing tuition tax credits defeated. Tuition tax credits
will force this huge, inefficient, ineffective bureaucracy -- whose
expenditures continually increase while test scores continually de-
crease -- to account for itself.

Public schools now spend an average of $2,500 per student, while
private schools -- including expensive prep schools -- spend on the
average of only $900 per student.

Currently, private schools save the government an estimated
$17 billion by educating students who would otherwise attend public
schools. Because private schools nearly always cost less than public
schools, the government stands to save many more billions if a greater
portion of students shift to private education.

For example, it costs the District of Columbia $3,600 to educate
one pupil. Of this sum, $1,200 is used to defray fixed costs such as
administration and maintenance. If we deduct an additional $500 --
the maximum allowed by S. 2673 by 1985 -- the school is still left
with $1,900, with no expense of educating an additional child.

In analyzing the educational tax credit legislation proposed in
the District of Columbia last fall, economics Professor E.G. West of
Carleton University concluded that such legislation would benefit "all
consumers of education." Professor West found that the District would
save a net $28.4 million, while the federal government would save an
equivalent amount. West based his figures on the combined effects of
decreased costs and lost revenue to the D.C. school system and a
Newsweek poll estimate that 23% of public school parents would take
advantage of the tax credits.

If tuition tax credits- were instituted nationwide, similar savings
could be expected.

In addition to expanding freedom of choice for parents and
encouraging cost efficiency, tuition tax credits will stimulate public
and private schools, resulting in better quality education in both
sectors. Public schools, which have lacked accountability due to
their subsidized status, will be stimulated to improve their programs
in order to attract students and quality teachers. Public schools will
be forced to prove their effectiveness in an open environment where
they are measured against their competitors. Creativity and innovation
will be encouraged as both public and private schools strive to meet
the needs oL the community.
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Tuitiontax credits have been opposed by some as a tax break for
the rich. The wealthy, however, are able to afford quality schools
even when tney must, in effect, pay twice for their childrens' education.
As noted above, 41 percent of private school students come from
families earning less than $20,000 a year. Tuition tax credits will
aid a large proportion of low and middle-income families. By re-
scinding the tax on free choice, options which have formerly been only
fcr the wealthy, or have been a burden for others, are opened to many.
If Congress finds it desirable, an income ceiling could be established
above which one cannot receive tax credit for tuition expenses.

Some charge that tuition tax credits will promote racial dis-
crimination by allowing parents to place their children in private
schools which contain few minority students, creating de facto segre-
gation. However, a major study published recently by the National
Center for Education Statistics has found that "segregation of black
and white students in U.S. schools is no greater and no less than it
would be if there were no private schools."

The same study suggests that the overall lower income of blacks
accounts for their underenrollment in private schools. Moreover,
minority and lower income families show strong interest in the alter-
native education private schools offer, the study states. We believe
that tuition tax credits are the best way to give lower income and
minority families a choice in education. That choice is now being
impeded by financial considerations.

NTU advocates a provision allowing third parties, both individuals
and organizations, who pay tuition expenses for students to take ad-
vantage of tuition tax credits. Such a provision would encourage
private sponsorship of students from lower-income families, giving
them opportunities that do not exist under the current school system.
Tuition tax credits under this provision should be limited to $500
per sponsored student.

Opponents also call tuition tax credits a subsidy for private
schools. Such a view follows from the belief that an individual's
income belongs to the government, and any tax break is a "gift" to
the beneficiary -- in this case, private schools. This is a fAlse
notion. Tuition tax credits are not subsidies for private schools,
but equity for parents of all incomes. Aside from the question of
which school gets the parents' money, we should ask, "Which school
uses it more effectively?" Clearly, it is private schools.

If we use the public school record as an indicator, the rela-
tionship between expenditures and quality of education would seem
to be an inverse one. For example, over the last ten years, federal
funding for elementary and secondary education has nearly tripled,
while average SAT scores for college-bound seniors have dropped sig-
nificantly. moreover, increased federal spending has been accompanied
by a decline of over 10 percent in public school enrollment. We are
spending more money on fewer students who are getting a poorer
education.
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If parents take their children out of public schools in large
numbers, it will indicate that they were not there by choice, but by
default, because they could not afford anything else. By allowing
parents to direct their educational dollars to the school of their
choice, tuition tax credits will put decision-making power over
children where it should be -- with parents.

Tuition tax credits will benefit parents by giving them a choice.
Children will benefit by an improved education. Society will benefit
from increased freedom and a more efficient investment in human
potential.

Please make this letter a part of the formal hearing record on
the "Educational Opportunity and Equity Act of 1982.N

David Keaig

Executive Vice President

DK/pl
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STATEMENT OF ALTHEA T. L. SIMMIONS,
DIRECTOR, WASHINGTON BUREAU, NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE, BEFORE THE SENATE FINANCE
COMMITTEE, ON S. 2673, TUITION TAX CREDIT
BILL, FRIDAY, JULY 16, 1982.

I AN ALTHEA T. L. SIIONS, DIRECTOR OF THE WASHINGTON BUREAU OF

THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, A 73-YEAR-OLD

NATIONAL CIVIL RIG :TS ORGANIZATION WITH 1800 BRANCHES THROUGHOUT THE COUNTRY.

THE NAACP IS TOTALLY OPPOSED TO THE CONCEPT OF TUITION TAX CREDITS IN ANY

FORM AND FOR ANY AMOUNT. WE HAVE TAKEN THIS POSITION BECAUSE WE VIEW

TUITION TAX CREDITS AS AN UNCONSTITUTIONAL VIOLATION OF THE SEPARATION OF

CHURCH AND STATE AND BECAUSE TUITION TAX CREDITS ARE A THREAT TO PUBLIC

EDUCATION IN AMERICA.

TUITION TAX CREDITS RAISE TWO IMPORTANT CONSTITUTIONAL ISSUES.-

FIRST, BECAUSE MOST PRIVATE SCHOOLS ARE ASSOCIATED WITH RELIGIOUS DENOMINA-

TIONS, TUITION TAX CREDITS WOULD INVOLVE THE FEDERAL GOVERNMENT IN THE

UNCONSTITUTIONAL SUPPORT OF CHURCH ACTIVITIES. THE SUPREME COURT, IN COM-

MITTEE FOR PUBLIC EDUCATION v. NYQUIST, 413 U. S. 756(1973), HELD A NEW

YORK TUITION TAX CREDIT SCHEME UNCONSTITUTIONAL. I BELIEVE IT WORTHWHILE

TO REVIEW THE COURT'S OPINION IN THAT CASE. JUSTICE POWELL, WRITING FOR

THE COURT:

"By reimbursing parents for a portion of their
tuition bill, the state seeks to relieve their
financial burdens sufficiently to assure that
they continue to have the option to send their
children to religion-oriented schools. And while
the other purposes for that aid--to perpetuate
a pluralistic educational environment and to pro-
tect the fiscal integrity of overburdened public
schools--are certainly unexceptionable, the effect
of the aid is unmistakeably to provide desired
financial support for non-public sectarian insti-
tutions.'
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THE COURT VERY CLEARLY REJECTED THE STATE TUITION TAX CREDIT PLAN AND

GAVE NO REASON TO ASSUME THAT A FEDERAL PLAN WOULD NOT RUN AFOUL OF THE

SAME CONSTITUTIONAL PROHIBITIONS. IN FACT, THE SAME RATIONALE IS USED

BY THE PROPONENTS OF THE FEDERAL TAX CREDIT PLAN--AID TO OVERBURDENED

PARENTS, DIVERSITY IN EDUCATION, AND THE FISCAL INTEGRITY OF PUBLIC

SCHOOLS--AND IS CITED IN THE PRESIDENT'S LETTER OF TRANSMITTAL ACCOMPANY-

ING THE LEGISLATION AND PRINTED IN THE JUNE 23, 1982 CONGRESSIONAL RECORD

ON PAGE S7406. THESE ARGUMENTS WERE SPECIFICALLY REJECTED BY THE COURT

IN ITS 1973 DECISION.

THE SECOND CONSTITUTIONAL ISSUE RAISED BY TUITION TAX CREDITS

CONCERNS THE SUBSIDIZATION OF ILLEGAL ACTIVITIES, SPECIFICALLY RACIAL

DISCRIMINATION. S. 2673 ATTEMPTS TO ENSURE THAT CREDITS WILL NOT BE

PROVIDED TO PARENTS SENDING THEIR CHILDREN TO SCHOOLS THAT DISCRIMINATE

THROUGH THREE PROVISIONS IN THE BILL:

1. SCHOOLS THAT QUALIFY FOR A S01(c)(3) TAX EXEMP-

TION MUST SUBMIT A STATEMENT, SUBJECT TO THE

PENALTIES FOR PERJURY, TO THE IRS ANNUALLY

CERTIFYING THAT THEY HAVE NOT PRACTICED RACIAL

DISCRIMINATION.

2. A COPY OF THAT STATEMENT MUST BE PROVIDED TO ALL

INDIVIDUALS PAYING TUITION AND MUST ACCOMPANY THE

TAXPAYER'S TAX RETURN IN ORDER TO QUALIFY FOR

THE TAX CREDiT.

3. IF THE ATTORNEY GENERAL RECEIVES A COMPLAINT THAT

THE SCHOOL HAS DISCRIMINATED AGAINST AN INDIVIDUAL,

THE ATTORNEY GENERAL WOULD BE AUTHORIZED TO BRING
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A DECLARATORY JUDGEMENT PROCEEDING IN THE

DISTRICT COURT. IF HE PREVAILS IN THE SUIT,

TAX CREDITS FOR TUITION PAYMENTS TO THE SCHOOL

WOULD BE DISALLOWED FOR THREE YEARS.

THERE ARE A NUMBER OF PROBLEMS WITH THESE INTENDED SAFEGUARDS.

UNDER THE PROVISIONS OF THE BILL, ONLY THE ATTORNEY GENERAL WOULD BE ABLE

TO BRING ACTION FOR THE PURPOSE OF DISALLOWING TAX CREDITS FOR SUMS PAID

TO SCHOOLS THAT DISCrIIMINATE [Section 44H(d)(6)]. THE BILL EXPLICITLY

LIMITS THE TREASURY DEPARTMENT AND IRS TO MINISTERIAL RESPONSIBILITIES.

SINCE THE ATTORNEY GENERAL IS AUTHORIZED TO BRING SUIT ONLY IN SPECIFIED

CIRCUMSTANCES, THIS PROVISION IS PARTICULARLY SIGNIFICANT. S. 2673 WOULD

PERMIT THE ATTORNEY GENERAL TO FILE SUIT ONLY UPON PETITION OF "A PERSON

WHO ALLEGES THAT HE HAS BEEN DISCRIMINATED AGAINST" AND ONLY IF THE

ATTORNEY GENERAL FINDS "GOOD CAUSE." THEREFORE, EVEN IF THE IRS HAS DENIED

AN APPLICATION FOR TAX EXEMPTION OR HAS BEGUN ADMINISTRATIVE PROCEEDINGS

TO REVOKE AN EXEMPTION BECAUSE-OF RACIAL DISCRIMINATION, THE IRS WOULD

BE UNABLE TO REFER THE MATTER TO THE ATTORNEY GENERAL FOR THE FILING OF

A DECLARATORY JUDGEMENT LAWSUIT. THE GENERAL PROHIBITION AGAINST THIRD-

PARTY COMPLAINTS EXTENDS, IN THIS BILL, EVEN TO OTHER AGENCIES OF THE

FEDERAL GOVERNMENT.

IN ADDITIONTHE LEGISLATION WOULD LIMIT THE CLASS OF INDIVIDUALS

WHO MAY PETITION THE ATTORNEY GENERAL TO THOSE APPLICANTS WHOSE ADMISSION

WAS DENIED, OR TO WHOM SCHOLARSHIP AID WAS DENIED, WITHIN A SIX-MONTH

PERIOD PRIOR TO PETITIONING THE ATTORNEY GENERAL, OR A STUDENT WHO SUFFERED

AN ALLEGED ACT OF DISCRIMINATION WITHIN THAT SANE SIX-MONTH TINE PERIOD.
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ONCE A PETITION IS FILED, THE ATTORNEY GENERAL'S ENFORCEMENT DISCRETION

IS UNRESTRICTED. HE "IS AUTHORIZED UPON FINDING GOOD CAUSE" TO FILE SUIT

BUT ONLY AFTER NOTIFYING THE SCHOOL OF THE ALLEGATIONS AND PROVIDING

AN OPPORTUNITY TO CONVINCE HIM--IN UNSWORN, OUT-OF-COURT MEETINGS AND

CORRESPONDENCE--"THAT THE RACIALLY DISCRIMINATORY POLICY ALLEGED IN THE

PETITION DOES NOT EXIST OR HAS BEEN ABANDONED." (Section 7408(c)]

THUS S. 2673 PROVIDES NO ROLE FOR THE PETITIONER IN THESE NEGOTIATIONS

OR ANY SUBSEQUENT LEGAL PROCEEDINGS. FURTHER, THIS OUT-OF-COURT PROCESS

MAKES ITVERY UNLIKELY THAT ANY OF THESE CASES WILL EVER GO TO JUDGEMENT.

IT IS LIKELY TO BE CONSTRUED AS INTENDED TO SECURE A COMMITMENT TO CHANGE

A SCHOOL'S STATED POLICY IN THE FUTURE RATHER THAN SECURING RECOVERY

OF AN IMPROPERLY CLAIMED CREDIT IN THE PAST.

WHILE S. 2673 DOES INCORPORATE EXISTING IRS POLICY THAT DISCRIMINA-

TORY SCHOOLS ARE NOT ENTITLED TO A TAX EXEMPTION, THE ADMINISTRATION WILL -

BE ARGUING BEFORE THE SUPREME COURT THAT THIS POLICY IS NOT AUTHORIZED

BY LAW. SHOULD THE ADMINISTRATION PERSUADE THE COURT OF ITS VIEW, THEN

UNLESS OR UNTIL NEW LEGISLATION IS ENACTED, THE PROVISION OF S. 2673

LIMITING TAX CREDITS TO TUITION AT SCHOOLS THAT QUALIFY FOR A 501(c)(3)

EXEMPTION WILL BE MEANINGLESS. THE ADMINISTRATION'S POSITION ON THIS ISSUE,

AS WELL AS ITS RETREAT FROM CIVIL RIGHTS ENFORCEMENT, ALSO RAISES SERIOUS

DOUBTS ABOUT WHETHER THE ATTORNEY GENERAL WILL COMMENCE MANY SUITS UNDER

THE PROVISIONS OF THIS LEGISLATION.

THE CONCEPT OF REQUIRING A SWORN STATEMENT FROM EACH SCHOOL, UPON

PENALTY OF PERJURY, WOULD BE UNWORKABLE AND INEFFECTIVE. S. 2673 MANDATES

A SWORN STATEMENT BY THE INSTITUTION THAT IT HAS NOT FOLLOWED A RACIALLY
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DISCRIMINATORY POLICY. IF THE INSTITUTIONS THE AFFIANT, THE PERJURY

PENALTY WOULD BE LIMITED TO A FINE OF LITTLE DETERRENT VALUE. IF, ON

THE OTHER HAND, THE SCHOOL'S BOARD OF DIRECTORS OR ITS REPRESENTATIVE

SWEARS THAT THERE IS NO DISCRIMINATORY POLICY, WHO WOULD BE PROSECUTED

BECAUSE THE SCHOOL'S STAFF HAS ENGAGED IN DISCRIMiNATORY PRACTICES?

THESE QUESTIONS DEMONSTRATE THE DIFt TY IN RELYING ON THE IMPOSITION

OF CRIMINAL SANCTIONS TO PREVENT THE EXPENDITURE OF FEDERAL FUNDS TO

BENEFIT DISCRIMINATORY INSTITUTIONS.

WE HAVE ALREADY SEEN HOW INEFFECTIVE A SIMILAR IRS REQUIREMENT

HAS BEEN. ANNUAL CERTIFICATIONS OF NON-DISCRIMINATION WITH PERJURY

SANCTIONS ARE ALREADY REQUIRED, BUT HAVE HAD NO EFFECT ON SCHOOLS SEEKING

TO MAINTAIN THEIR TAX EXEMPT STATUS DESPITE THEIR RACIALLY DISCRIMINATORY

PRACTICES.

EVEN IF A DECLARATORY JUDGEMENT IS OBTAINED, IT WOULD NOT BE

EFFECTIVE UNTIL ALL APPEALS WERE EXHAUSTED (Section 44H(d)(4)]. THEN

THE IRS WOULD ATTEMPT TO ASSESS AND RECOVER DEFICIENCY JUDGEMENTS FROM

TAXPAYERS WHO CLAIMED THE CREDIT BEFORE THE DECLARATORY JUDGEMENT WAS

INSTITUTED AND RESOLVED. GIVEN THE IRS' RECORD OF IDENTIFYING AND RECOVERING

UNREPORTED INCOME, WE LACK CONFIDENCE IN THE EFFECTIVENESS OF THIS PART

OF THE CIVIL RIGHTS ENFORCEMENT MECHANISM AS WELL.

IT IS THE VIEW OF THE NAACP THAT THE ANTIDISCRIMINATION PROVISIONS

OF S. 2673 WOULD NOT BE EFFECTIVE IN PREVENTING THE TAX RELIEF PROVIDED

THROUGH THIS TUITION TAX CREDIT PLAN FROM PROMOTING RACIAL DISCRIMINATION.

IN THIS SAME VEIN, WE OBJECT TO SECTION 6 OF S. 2673 WHICH PROVIDES

THAT TUITION TAX CREDITS ARE NOT FEDERAL FINANCIAL ASSISTANCE TO EDUCA-

TIONAL INSTITUTIONS OR THE RECIPIENTS OF THE CREDITS. TAX EXEMPT STATUS

IS FEDERAL FINANCIAL ASSISTANCE AND THUS THE VEHICLE THROUGH WHICH OUR
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NATION'S CIVIL RIGHTS LAWS APPLY TO 501(c)(3) EDUCATIONAL INSTITUTIONS.

CERTAINLY TAX CREDITS WHICH SUBSIDIZE PRIVATE EDUCATION AT SUCH INSTITU-

TIONS IS FEDERAL FINANCIAL ASSISTANCE AND WE MUST QUESTION WHY SECTION 6

IS EVEN INCLUDED IN THE LEGISLATION, AS WE SEE IT ADVANCING NO NECESSARY

PURPOSE.

THE NAACP FOR DECADES HAS BEEN AT THE FOREFRONT OF EFFORTS TO

IMPROVE AND PROMOTE QUALITY IN OUR NATION'S PUBLIC SCHOOLS AS WELL AS

ENSURE EQUAL EDUCATIONAL OPPORTUNITY. WE VIEW PUBLIC EDUCATION AS ONE

OF THE GREATEST DEMOCRATIZING FORCES IN OUR SOCIETY. IT IS IN PUBLIC

SCHOOLS THAT OUR YOUNG PEOPLE I8ECOME ACQUAINTED WITN OTHER ETHNIC, RACIAL

AND SOCIO-ECONOMIC GROUPS AND LEARN TOLERANCE, ACCEPTANCE AND RESPECT

FOR OTHERS. IT IS OUR VIEW THAT TUITION TAX CREDITS ARE A THREAT TO

PUBLIC EDUCATION IN TWO WAYS. "

FIRST, IT WOULD OFFCR AN INCENTIVE FOR PARENTS TO SEND THEIR

CHILDREN TO PRIVATE AND CHURCH-SPONSORED SCHOOLS, LEAVING PUBLIC SCHOOLS

AS THE DEPOSITORY FOR THOSE WHO, EVEN WITH A TAX CREDIT, CANNOT AFFORD

A PRIVATE EDUCATION. TUITION TAX CREDITS WOULD CREATE AN EDUCATION

CASTE SYSTEM BY DRAWING CHILDREN FROM MIDDLE AND UPPER INCOMES INTO

PRIVATE SCHOOLS AND LEAVING THE POOR AND THE EXPENSIVE TO EDUCATE CHILD-

REN IN PUBLIC SCHOOLS. WE TOTALLY SUPPORT MAINTAINING THIS RIGHT TO

CHOOSE A PRIVATE EDUCATION, BUT WE BELIEVE IT SHOULD BE ACCOMPLISHED WITH

PRIVATE, NOT PUBLIC FUNDS.

SECONDLY, THIS "TAX EXPENDITURE" TO SUBSIDIZE PRIVATE SCHOOLS

WOULD COME AT A TIME WHEN FUNDING FOR PUBLIC EDUCATION IS BEING DRASTICALLY

REDUCED. WE BELIEVE IT WOULD BE BETTER PUBLIC POLICY TO DEVOTE THESE

FUNDS TO IMPROVEMENT OF OUR PUBLIC SCHOOLS RATHER TO SUBSIDIZING PRIVATE
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EDUCATION. THE FEDERAL GOVERNMENT PRESENTLY CONTRIBUTES $58 TO EACH

PRIVATE SCHOOL STUDENT THROUGH EXISTING EDUCATION PROGRAMS. S. 2673

WOULD ADD, AFTER 1984, UP TO $500 MORE PER CHILD--$558 FOR EACH PRIVATE

SCHOOL STUDENT COMPARED TO THE $160 CURRENTLY EXPENDED BY THE FEDERAL

GOVERNMENT FOR STUDENTS ATTENDING PUBLIC SCHOOLS. ACCORDING TO JOHN

CHAPOTON, ASSISTANT SECRETARY OF THE TREASURY FOR TAX POLICY, IN A STATE-

MENT LAST SEPTEMBER, THIS TUITION TAX CREDIT SCHEME WILL COST NEARLY

TWICE AS MUCH AS THE ADMINISTRATION HAS CLAIMED, NEARLY $41 BILLION,

OVER THE FIRST 3 YEARS. THE NAACP URGES THAT THIS $4.5 BILLION BE

SPENT ON OUR NATION'S PUBLIC SCHOOLS.

I WOULD ALSO LIKE TO PUT TO REST THE NOTION THAT PARENTS SENDING

THEIR CHILDREN TO PRIVATE SCHOOLS ARE SUBJECT TO DUAL TAXATION. ALL

TAX-PAYING CITIZENS PAY TAXES TO SUPPORT PUBLIC SCHOOLS, INCLUDING THOSE

WITHOUT CHILDREN OR WHOSE CHILDREN ARE ADULTS. TUITION TAX CREDITS WOULD

FORCE ALL TAXPAYERS TO SUPPORT BOTH A PRIVATE AND A PUBLIC SCHOOL SYSTEM.

THAT WOULD INDEED BE DUAL TAXATION. AGAIN, WE BELIEVE THAT EVERYONE SHOULD

HAVE THE CHOICE OF SENDING THEIR CHILDREN TO PRIVATE SCHOOLS, AT THEIR OWN

EXPENSE, NOT AT THE EXPENSE OF THE MAJORITY OF TAXPAYERS.

IN SUMMARY, MR. CHAIRMAN, THE NAACP OPPOSES TUITION TAX CREDITS

AS AN UNCONSTITUTIONAL VIOLATION OF THE FIRST AMENDMENT AND AS A SERIOUS

THREAT TO OUR PUBLIC EDUCATION SYSTEM. WE URGE THE COMMITTEE TO REJECT

S. 2673 AND OTHER LEGISLATIVE PROPOSALS TO ENACT TUITION TAX CREDITS.

IT IS INCONCEIVABLE TO US THAT WHILE THIS ADMINISTRATION HAS APPLIED

A MEAT AXE TO FEDERAL FUNDING FOR PUBLIC EDUCATION PROGRAMS TO REDUCE

SO-CALLED UNNECESSARY GOVERNMENT SPENDING, IT, AT THE SAME TIME, PROPOSES

A MASSIVE TAX CREDIT, TAX EXPENDITURE, TO SUBSIDIZE PRIVATE EDUCATIONAL
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INSTITUTIONS IN VIOLATION OF THG,,O4*ShTUTION. IN ADDITION, WE FIND

THE PROVISIONS OF S.t 2673 WHICH ATTEMPT TO PREVENT TAX CREDITS FOR

TUITION AT-PkSCRIMINATORY SCHOOLS INADEQUATE AND INEFFECTIVE.

WE APPRECIATE THE OPPORTUNITY TO SHARE OUR VIEWS.
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The National Council of Jewish Women, an organization founded

in 1893, has a membership of 100,000 women located in more than 180

communities across this land. NCJW functions through an integrated

program of education, service and social action, locally, nationally

and internationally.

The National Council of Jewish Women strongly opposes S. 2673

to provide tuition tax credit, for several reasons. This legislation

is in violation of the Constitutional principle of Separation of

Church and State. It attempts to weaken the quality of the American

public school system, which is the most important duty of government.

The bill introduces unsound economic measures and at the same time

it creates social inequities.

The National Council of Jewish Women has always been a staunch

supporter of public elementary and secondary education, and that

traditional position was reaffirmed as recently as March 1981, when

the more than 700 delegates at our biennial convention adopted the

following resolution:

"The National Council of Jewish Women believes

that a strong system of public education is the

best vehicle for maintaining American democracy.

Equal access to quality education is a fundamental

right for all individuals. We therefore resolve

to protect and uphold the constitutional principle

of separation of church and state which is basic

to our system of public education (and) to ensure

that public funds are used.only for public education."

The National Council of Jewish Women has always regarded the

Constitution as the bedrock in guaranteeing our liberties and

therefore believes that no law should erode these protections.
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S. 2673 violates the Constitution in that religious schools would

be the recipients of federal aid. This tends to advance and foster

religion at public expense. The Constitutionality of a law deems

that the law must have a secular purpose, have a primary effect

that neither inhibits or advances religion, and that it must not

lead to "excessive entanglement" of church and state (Lemon vs.

Kur'tzman,U.S. Supreme Court 403 US 602,625, 1971).

In 1973 the Supreme Court invalidated a New York State tuition

tax credit law by reasoning that a tax credit for tuition paid to

religious schools is but an indirect method of applying public revenue

for private religious uses, prohibited by the First Amendment. (The

National Coalition for Public Education and Religious Liberty v.

Nyquist, 413 U.S. 756 (1973).)

The National Council of Jewish Women objects to S. 2673 because

we believe that free public education is the cornerstone of American

democracy. Public education in the United States has made it possible

for the disadvantaged groups - minorities, physically and intellec-

tually handicapped, persons with special needs, to overcome political,

social and economic inequities. This democratic system of public

education has contributed to fostering productive, economically

independent and socially contributing citizens for generations. We

cannot put the opportunity for quality education for all, children

in jeopardy; public policy should encourage the strengthening of

funding of public education, not the withdrawing of it. While we

support the right of parents to send their children to private

schools if they so choose, we oppose any proposal which would divert

public funds from public schools to private schools.

We are further concerned that S. 2673 contributes to discrimina-

tion on several levels. It discriminates against many low-income
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families because in order to receive the full allowable credit, a

taxpayer must have an income tax liability equal to or exceeding

the amount of credit, so that many would not be able to receive

this credit although they might have children in non-public schools.

There are no provisions against discrimination by private

schools on grounds other than race. It shifts responsibility from

the federal government to individuals for policing violations.

Enforcement, even of this sole discrimination measure, provides for

weak and ineffective penalties.

The National Council of Jewish Women further objects to S. 2673

on economic policy. The proposed legislation will result in a

federal revenue loss of multi-billions of dollars per year, with a

potential for increased losses in subsequent years. At a time when

draconian measures have been taken to cut human services programs,

including education programs, the enactment of this legislation would

not only increase the budget deficit, but would further fuel the

inflation which hurts all citizens, but particularly the old and

poor.

NCJW regards S. 2673 as proposed legislation which does not

foster sound social or economic policy and we also consider that

it would violate, if adopted, the Separation of Church and State

principle of the Constitution. We therefore sincerely request that

S. 2673 be rejected.

Shirley 1. Leviton
President
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The National School Boards Association (NSBA) is pleased to have this

opportunity to submit a statement for the record in opposition to S. 2673,

ironically entitled "Educational Opportunity and Equity Act of 1982."

NSBA Is the only major education organization representing the nation's

95,000 local school board members. These local officials, in turn, are

responsible for educating, as well as providing other services to, more than

40 million of the nation's citizens. Currently marking its 43rd year of ser-

vice, NSBA is a federation of state school boards associations, with direct

local school board affiliates, constituted to strengthen local control of the

legislative authorities and responsibilities and to work for the improvement of

education. Since most local school board members are elected, they are directly

accountable to their constituents for both public policy and fiscal management.

As elected officials, school board members, like other elected officials,

address public policy without consideration to professional vested interests.

The National School Boards Association has been unwavering in its opposition

to the concept and application of tuition tax credits for elementary and secon-

dary education. In addition to the philosophical objections expressed in our

association's policies, NSBA finds that serious arguments and policy questions

are raised as a result of S. 2673 with regard to (1) the impact of tuition tax

credits on public schools, (2) the economic feasibility of the proposal, and

(3) the non-discrimination policies.

I. The Impact of Tuition Tax Credits on Public Schools

Since NSBA's focus is on the future of public education, our reasons for

opposing tax credits are based primarily on the argument that tuition tax

credits undermine the principles of America's traditional system of universal

freepublic education. S. 2673 would, in effect, be a clear signal that the

federal government is turning its back on the nation's public school children.
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A. Public Education is Critical to a Democracy

Public education is critical to a democracy and responsible for

America's leadership. After all, public education has been a success and

the foundation for our country's progress. More than developing a national

wealth of leaders, inventors, and scholars, the public schools have educated

the people In the values, knowledge and obligations required of a democracy.

The quality of this educational opportunity has been a springboard to

participating in other rights in our Democratic society. Whether the right

to vote, the right to own property, or the right to employment opportunities

are meaningful for all citizens is contingent on a basic quality education

provided by our public school systems. As our nation meets the challenges

of industrial development, the space age, social equality and reindustrial-

ization, the public schools continue to perform a crucial role. Our free

universal public school-system has provided more social mobility and a

higher general level of education than exists in any other country in the

world. Today, over 50% of all high school graduates go on to college.

Thirty years ago, the figure was only 25%. Public schools provide a service

for society as a whole -- an educated public is in everyone's interest.

Accordingly, we feel positive efforts should be made to improve the public

schools for the future. S. 2673 would threaten all of this progress.

B. Tax Credits Encourage a Dual School System

The United States is a nation which was founded, and which thrives on,

egalitarian principles. The universal right to an equal educational

opportunity is fundamental to these egalitarian principles. The federal

role over the past fifteen years has attempted to financially assist local

school districts in providing for the special high cost services which
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educationally disadvantaged, handicapped, or limited English-speaking

children need to assure their equal educational opportunity.

In reviewing the Administration's overall education request, the

federal government is being asked to turn away from its current support of

egalitarianism in two respects. First, the Administration has asked for

massive budget cuts to programs which fund the equal opportunity of special

populations. Second, through tuition tax credits, it is encouraging the

creation of a dual school system: i.e., private schools for upper-income

children whose parents can afford to pay the cost of tuition in the first

place, and public schools for those children who are unacceptable to the

private schools and whose parents cannot afford to pay the initial tuition

costs or wait the period of time to receive the tuition credit.

It is ironic that S. 2673 is entitled the "Educational Opportunity and

Equality Act of 1982." The real effects of this bill, which lacks a refund-

ability provision, would be to provide opportunity for middle and upper-

income families who can afford to pay the cost of tuition in the first

instance. Lower-income families would not be able to benefit from the

credit, even though they may have children in non-public schools, for in

order to receive the full allowable credit, a taxpayer must have an income

tax liability equal to or exceeding the amount of the credit. Therefore,

contrary to the connotation of the Nopportunity" and "equality" components

of the bill's title, no benefit would accrue to lower-income families who

cannot afford to send their children to private schools, and what benefits

might be gained would accrue to upper-income families. The ultimate irony,

of course, is that the students most in need will receive the least help as

a result of S. 2673.
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C. Tax Credits Encourage Enrollment Shifts

Tax credits could further undermine public education by encouraging

enrollment shifts to private schools. A credit in the amount of $100 the

first year ranging to $500 the third year, as suggested in S. 2673, is often

_ a substantial portion of the cost of a private elementary or secondary

school. Hence, parents who might otherwise have kept their children in

public school might be more likely to take advantage of the tax credit and

place their children in private schools. This could accelerate and exacer-

bate the serious enrollment decline already under way in our public schools.

Another problem enrollment shifts create is the loss of voter support.

Local property taxes -- which on the average account for 481 of total school

revenues -- are highly sensitive to voter reactions. One reason is that

taxpayers do not vote on federal and state budgets and therefore express

general anti-tax sentiments through school budget votes. Public schools are

the vehicle through which 90% of our children are educated and education Is

supported by this definable constituency of users. If tuition tax credits

attract a significant number of students into private education, voter

support for school funding could be very seriously Jeopardized. Millions of

children In the public schools would be at risk, since it would become

increasingly difficult to pass reasonable school budgets.

11. The Economic Feasibility of the Proposal

NSBA has serious concerns about the economic feasibility of a tuition tax

credit proposal at this time in our nation's history.

A. Tax Credits Entail a Potential Multi-billion Dollar Revenue Loss

During this time of fiscal restraint, tax credits would entail a
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potential multi-billion federal expenditure that would exceed the cost of

our largest existing federal education program. It is hypocritical and

unjust for an administration to slash federal aid for educational programs

for disadvantaged students and simultaneously support a tuition tax credit

proposal that will result in a multi-billion dollar federal revenue loss.

At $100 a tax credit, $490 million would be lost at the elementary and

secondary level during the first year; at $300 a credit, $1,596 million

would be lost during 1984; and at $500 a credit, $2,224 million would be

lost in 1985. NSBA estimates that the total cost of the proposal in

revenue loss to the federal government would be about 4.3 billion dolles-

over the first three years of the program. So, in fact, tuition tax

credits would entail a major revenue loss to the federal government. In

fact, the reductions in funding for federal education programs reduces

federal monies for public education and increases money available for

non-public schools.

John Chapoton, Assistant Secretary for Tax Policy, Treasury

Department, stated in testimony before the Senate Finance Committee on

September 22, 1981 that "Tuition tax credits would be increased to the

extent that direct student assistance programs are reduced or private

school enrollments or tuitions increase." In essence, the money cut from

federal aid to public school students would be used to subsidize private

schools. At a time of drastic reductions in federal funding for public

education, tuition tax credits would mean that non-public schools would be

getting a greater proportion of a smaller amount available. It is unjust

for the federal government to provide non-public schools with general aid

through tuition tax credits while public schools must vie for what

remains. -
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B. Tax Credits Damage State Funding for Public Education

In addition to the damage tax credits can do at the federal level,

tax credits can also potentially dwage state funding for public

education. Over 40% of school funding is derived from the state level. -

For the most part, these funds are distributed on the basis of student

enrollments in the form of average daily attendance. Therefore, any

school district which loses large numbers of students can suffer major

revenue losses beyond the savings derived from having to educate fewer

"- children. For example, if a school system loses two students per

classroom, the lost revenues would far exceed the costs -- especially

since the basic overhead cost of the classroom unit would be unchanged.

To the extent that local school districts fund these losses, per pupil

costs and local taxes will go up and total school system services will

fall. This disruption will most likely mean that state systems of school

finance will have to be redesigned. Moreover, school systems with'

disproportionately greater numbers of children moving into private schools

will be dealt a double blow; they would lose the base of local taxpayer

support, and in relation to the rest of the schools In the state,

financial aid could potentially drop dramatically.

111. The Discrimination Policies

NSBA believes that the non-discrimination features of S. 2673 are

inadequate.

A. Sworn Statement

S. 2673 calls for a sworn statement by the institution that it has
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not followed a racially discriminatory policy. This concept may be

unworkable and similar requirements in thepast have not led to effective

enforcement. Given the myriad demands on U.S. Attorneys' time, it is

unreasonable to assume that this provision would be enforced.

B. The 501(c)(3) Exemption Requirement

The bill incorporates existing IRS-declared policy that

discriminatory schools are not entitled to exemption. This provision is

suspect in that the Congress has already blocked the IRS from promulgating

regulations that would have allowed tax-exempt status of the non-public

schools. Moreover, in January of 1982, the President decided to terminate

the government policy denying tax exemptions to segregated private

schools. Clearly, there is no guarantee that there will be enforcement

for this provision. Not only do the anti-discrimination mechanisms appear

to have little likelihood of being effective, but in addition, there are

no provisions against discrimination by private schools on grounds other

than race.

IV. Conclusion

Mr. Chairman, NSBA remains committed to the belief that tuition tax

credits would have a serious detrimental impact on our universal free public

education system. In addition to encouraging a dual school system, tuition

tax credits would also encourage enrollment shifts from our already declining

public school population to private schools. Moreover, our country cannot

afford the multi-billion dollar revenue loss that tuition tax credits would

entail. In sum, S. 2673 would have a major detrimental impact on the federal
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budget and any benefits that would be gained would largely accrue to upper-

income families. At a time of drastic reductions in federal funding for

public education, tuition tax credits would mean that non-public schools would

be getting a larger percentage of a smaller pie. NSBA believes it is unjust

for the federal government to provide non-public schools with general aid

through tuition tax credits while public schools must vie for what remains.

NOT:S Applicable NSBA Resolutions and NSBA Beliefs and Policies are:

Resolution 2.1.19 Tuition Tax Credits/Vouchers: NSA is Ir complete
opposition to any proposal by the Congress or the Administration to subsidize
elementary or secondary private schools through tax credits and/or vouchers
for the parents or guardians of children who are enrolled in such schools.-

Zt is Inappropriate to divert public funds to support non-public
education, which in part is not regulated and/or controlled in the same manner
as the public schools.

NSEA encourages and supports looal governing boards in offering the
widest possible variety and range of instructional programs to students so
that they have a choice of Instructional options which best meet their needs
and abilities.

In addition, NSBA states that public funds shall be spent for public
education and that public education funds should go only to school systems or
county school units which have locally elected or appointed boards or trustees
directly accountable to the public.

Article Z, Section 1.3 Se.Mration of Church and State. The American
tradition of the separation of church and state should be safeguarded
vigorously. To this end, the Association believes that funds raised by
general taxation for educational purposes should be administered by public
officials and should not be used to support any privately operated schools.
The Association recognizes and upholds the right of any group to establish and
maintain schools so long as such schools are financed by their owto supporters
and are subject to such governmental supervision hich assures a--minimum
standard of Instruction and adherence to the Constitution and laws of the
United States.

Article ZV, Section 2.1 Public Support of Education. Zn order to improve
public education, NS1A urges: (A) support for equitable tax reform; (B)
opposition to the use of public revenues for financing non-public elementary
and secondary schools; (C) opposition to the use of the voucher system as a
method of non-public school financing with public fund; (D) opposition to tax
credits for expenditures for tuition or living expenses at any elementary
and/or secondary educational institution.

96-?63 0-82-24
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Mr. Chairman, the National Urban League is pleased to submit its

comments for the record on S. 2673, a bill to provide federal tax -

subsidies to parents financing their children's private education.

The National Urban League was founded in 1910 as a non-profit

community service organization committed to securing full and equal

opportunities for blacks, the poor and other disadvantaged populations

in our society. Working through 117 affiliates in 38 states and the

District of Columbia, four Regional Offices and the Office of Washington

Operations, the League has 'a multi-racial staff of more than 3,000

individuals who are trained in organizational management as well as

the social and behavioral sciences. The Urban League Movement is

reinforced by a cadre of more than 32,000 volunteers.

In submitting our testimony today, the League wishes to address

the broader, more fundamental issue which underlies the tuition tax
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credits debate. That issue, we feel, is the quality and direction of

American public education.

Amidst the nltiple and sometimes conflicting rationales for pro-

moting tuition tax credits, there is at least one principal area of

consensus: that public education is not doing its job. While there

are certainly distortions and inaccuracies associated with a generalization

such as this, there is also an understandable basis for the position which

should not and can not be ignored.

-In recent years, public education has come under increasing attack,

as charges of loose discipline, drug abuse, declining test scores and

declining expectations in general have come to undermine our school's

ability to teach. No where has this been more acute tan in our tur-

bulent inner cities. In New York, Philadelphia, Boston and other cities,

school enrollments have shown a steady decline, as whites ard the more

affluent families move to the suburbs or seek relief in the now growing

supply of private schools. For those who remain behind, the prospects

for a quality education are proving difficult at best, and difficult

particularly for blacks.

Black people are the most urbanized Americans -- over four out of

five black people live in metropolitan regions and over half live in

the central cities. Black people are also the poorest of Americans.

Half of all black children are growing up in poverty. Typical black

family income is .barely half that for whites, and the average black

family earns less than the U.S. Department of Labor says is necessary

for a decent standard of living.

'N
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The education these underserved Americans are receiving in our

inner-city schools is quite simply a disgrace. In a recent New York

Times article, Dr. Paul DeHart Hurd of Stanford claimed that elementary

school students, on the average, are receiving only one hour of science

and four hours of a math a week. Language study has become virtually

non-existent, while homework demands are proving to be increasingly

insufficient, writing assignments few and far-between, and reading

expectations less thoughtful and critical. On a more immediate and

dangerous level, violence and vandalism are in many schools reaching

epidemic levels.

A typical inner-city school, Boston's Thglish High School, was

recently characterized by the Wall Street Journal as a distracting

environment where the fear of crime runs wild. "Such distractions

pervade the Boston school system," the article explained, Nhere

concern focuses as much on violenCe and expenses as on the quality

of education. By April 1, weapons had been used in 29 assualts,

including one in which a girl was shot and another in which a school

store aide was attacked with a razor blade."

As conditions worsen, so too does the quality of teaching. Morale

has become a major problem. In Philadelphia, the school system is

unable to fill as many as 150 to 200 teacher absentee positions a day,

with such apathy breeding a similar reaction among students. Student

absenteeism in the inner cities reaches as high as 20 percent.

For Black Americans, public education is proving to be a part of

the problem rather than a part of the solution. While gains continue
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to be made at the elementary levels with program such as Head Start

and Compensatory Eucation, completion rates continue to reveal the

more dismal reality: among all black children between the ages of

14 and 17, one in six is out of school; one black family in four

reports that it has had at least one child suspended from school, and

for every two black students who graduate from high school, one drops

out and is left behind.

In light of these and other disturbing statistics, the National

Urban League concurs with those who find the quality of our public

schools acceptable. But for those who identify tuition tax credits

as the solution -- or even a partial solution -- we must vehemntly

disagree.

OOSr
With the severe budget retrenchents in evidence at both the federal

and state level, tax credit funding could clearly lead to zero funding

for other, more essential education proegrs: Head Start, Compensatory

Education, and Vocational Education, to nom but a few. The recipients

of these programs have been the poor and underserved; the recipients of

a tuition tax credit would be largely white and middle class.

While the Ainistration claim that the tax credit legislation would

cost only $1.S billion per year, when fully implemented, this cost estimate

assumes that only those alted enrolled in private schools will utilize

the credit. This assumption contradicts at least two of the essential

aims of the legislation: the first to facilitate greater educational

diversity through greater access to private education, (especially for
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those for whom it has been economically prohibitive); the second, to

provide a competitive tool that will make public education more responsive

and product-oriented. Clearly the Administration can't have it both ways.

A more realistic cost estimate for the tuition tax credit has been

made by Dr. David W. Breneman of the Brookings Institution. It has been

estimated by Dr. Breneman that probably no more than a million children

would make the shift to private schools should a tax credit be made

available., If such a number entered the private system, Breneman has

written, the amount of lost tax revenues would be approximately $3 billion

or $3000 per child. By comparison, current federal outlays per public

.school student total less than $150 per child.

Dr. Breneman's estimates indicate the limited scope of a tax creit

initiative. With almost 90 percent of all elementary and secondary

enrollments being public, and not private, the tax credit would weaken,

the system that serves the greatest number and those with the greatest

needs.

In their support for the tuition tax credit initiative, many have

argued that it is unfair for private school parents to be subjected to

a double burden -- that is, paying for the public schools through their

taxes and for their children's education through tuition. Despite the

allure such an argument has had for many of us who face increasingly

difficult financial circumstances, the argument is clearly a fallacious

one. Our taxes -- everyone's taxes -- have always been used to provide

services for the coamn good. Roads, parks, police and fire protection

M among the many common services our tax dollars have financed. If you

K
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or I decide not to use the public parks we do not get our tax monies back,

nor do we expect a tax credit for using our backyard.

Even if 10 percent of our families are suffering the so-called

"double burden," a tuition tax credit would shift that burden to the

remaining 90 percent. Under such a plan public school parents would be

shouldered with the responsibility of keeping private schools affordable

-- surely a ludicrous proposal.

SRECATI4

'While blacks represent almost 16 percent of all public school

enrollments, private school enrollment is only 6.4 percent. That

figure is not likely to increase significantly under a tuition tax -

credit initiative. While little more than 20 percent of all public

school families have annual income exceeding $25,000, that figure

is almost double for private school famlies. That figure is not

likely to change significantly either.

Bven with a tuition tax credit, minorities and the economically

disadvantaged will continue to be underrepresented for one or all of

the following reasons: prohibitive costs (even with the tax break);

unacceptable religious affiliations and doctrine; unwillingness of the

private schools to serve poor academic performers; unwillingness or

inability to serve handicapped children and children with learning

disabilities, and tnillingness to serve all racial and ethnic groups.

For minority representation in the private schools to grow by
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any significant degree, under a tuition tax credit initiative, at least

two uncertain and unproven factors would have to be present (not with-

standing the impediments listed above). First, the current "supply"

of private school admissions would have to increase dramatically. A

development such as this, analysts have claimed, would be highly unlikely;

given the already extensive waiting lists for many schools, and the al-

ready unprofitable nature of private, schooling CMst private schools are

Catholic and heavily subsidized by the church). Second, private schools

would have to become far more affordable, and thus refrain from using the

credits to raise tuition fees (no such assurance currently exists in the

legislation).

QHICE

For proponents of tuition tax credits, the argument has focused on

"choice" rather than segregation. While the League recognizes the freedom

of choice as a necessary component in any democratic institution, in

education it has too often been a code word for the segregationist and

for the privileged. According to a 1981 report issued at a Stanford

University seminar on education finance, only with the achievement of

greater educational equity came the calls for greater choice. According

to the report, "court decisions as well as federal and state legislation

have succeeded in challenging racial segregation, religious practices in

the schools, and disparities iK school expenditures based upon differences

in neighborhood and parental wealth. One response has been the Idemnd]

for increasing education choice...""

If implemented, tuition tax credits would clearly increase the

segregation between rich anid poor, and between black and white. As
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reports have documented, many parents choose private schools for their

children in order to avoid large numbers of economially disadvantaged

and black students. According to government statistics, white enrollments

in northern private schools have increased most significantly in cities

with large minority populations. Within this context, "choice" means

social and economic segregation.

CIVIL RIGTS ENFORC0M M RNISIONS

The Administration's benign regard for discrimination in private

schools was made abundantly clear in their policy flip-flop last January

over granting tax-exempt status to such institutions. The long-running

front-page coverage of that story documented for the American people

just how pervasive segregationist institutions still are in this country.

While "only" 100 racially discriminatroy schools were affected by the

tax-exempt status case, others could clearly be established and flourish

under a tuition tax credit initiative.

This growth would be assured under the Administration's moderate

civil rights enforcement provisions, which schools would be able to side-

step and otherwise circuwent. In the Mutnistration's tax credit proposal,

the burden of proof would rest not with the suspect institution but with

the individual complainant..-Prosecution would be difficult under a system

that protects an already unacceptable status quo.

What makes the status quo unacceptable has been carefully analyzed

by William L. Robinson, Director of the Lawyer's Committee for Civil

Rights Ukder Law. According to Robinson, "It is crucial to recognize

that just because a school is exempt fnrom taxation under Section 501(c)(3),
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that does not mean that it does not practice racial discrimination....

Testifying before the Oversight Subcommittee of the House Ways and Means

Committee, Jerome Kurtz, Commissioner of the Internal Revenue Service,

admitted that enforcement of the Green order [denying tax exempt statuA.

had been ineffective and that present procedures are inadequate to

determine whether or not schools holding tax exemptions are actually

discriminating on the basis of race.... He testified further that the

IRS knows of 20 schools which have been adjudicated to be racially

discriminatory by the federal courts which still retain their tax-

exempt status."

CONCLUSION

Early supporters of tuition tax credits pointed out with soce

validity that without financial aid, the very existence of private

schools could be threatened. While this wavering status might very

well have characterized many private schools in the recent past,

statistics now indicate a more positive outlook. Since the early

19701s, private school enrollments have increased, as have the

number of private schools. In 1971, there were 17,569 private schools.

Today there are over 21,000. As these findings repQrt, private schools

are "holding their own." The quality education they provide is not

being undermined, and certainly no bail-out is required.

On the other side of the ledger, however, public education continues

to undergo an increasingly severe retrechment. In Boston, bankruptcy

forced the schools to close--and reopen only by a court order which instructed
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the City of Boston to appropriate money which didn't exist. In Prince

George's County, Maryland, 450 teachers were recently laid off; and

in recession-torn Michigan, teacher layoffs and school closings are

now leaving an entire generation underserved and ignored.

At the federal level, virtually every education program has been

cut, including the largest program, Compensatory Education, which

provides remedial reading and math training to low-income and dis-

advantaged students. In less than two years tine, that budget

has fallen from $3.48 billion to $1.9 billion -- the figure

now recommended by the Administration. Under the previous funding

level, only 45 percent of eligible children received services; a

mere 27 percent would be enrolled under the Adinistration's funding

recommendation.

If billions of Mai-rs are allowed to be channeled to private

education, the interest in public education will decline further.

For those who remain trapped in an unwanted system, the future will

be very bleak indeed. Because those left behind will not be a

minority but a majority, the future of our country could prove

equally as bleak.

F6r public education to be improved in this country, what will

be required is comitment and involvement. Sufficient fftding will

of course be essential, but if those who .care the most are taken out

of the system, any hope for improvement will surely be dashed.

#J##
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STATEHENT ON Tuition Tax Credits of the Nev Jersey Education Assn., Dr. James,?.,
Connerton, Executive director, EdIthe A. Fulton, president, for the United States
Senate Finance Cosiittee, July 28, 1982.

NJEA STATEMENT ON TUITION TAX CREDITS

The New Jersey Education Assn. 's position on matters such a tuition tax
credits has been fundamentally the same for all of its 129-year history. The

Association believes that public funds should be spent only for public schools.

In our system of government, education n is primarily an obligation of the

states. Each state has set up a system of public education to meet the needs of

Its residents. Groups who, for a variety of reasons, have not sent their children

to public schools, have set up private schools. That Is their right. But it is

not their right to have all taxpayers subsidize their choice.

The government has a basic obligation to offer education to all children.

The government has met that obligation by providing a comprehensive system of

public schools. Some of these schools are not performing as well as others. The
government's response to this should not be to encourage parents to boycott these

schools, but to make the needed improvements. This is where government should tar-

get its funds.

Proponeifts of tuition tax credits argue that many urban school systems are

substandard. It is true that many urban children go to schools badly in need of

repair, are forced to use outdated textbooks, and have few supplies. But this Is

so because decades of neglect by the government have left these schools in poor

condition. The answer is not for the government to subsidize competing institu-
tions; this would only further weaken the weakest of the public schools. The

answer Is for states, with federal help, to bring poor schools up to par.

Public schools must take almost all children. Public schools must also pay

for those children who are so severely handicapped they must be educated in private

facilities. Private schools don't. Public schools can expel students only in
extremely rare circumstances. Public schools must take students of all races.

creeds, colors and national origins. Private schools can pick and choose among

students.
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Public schools exist to serve all students. Private schools exist for

those who want their children educated for a specific religion, or for those

wealthy enough to send their children to school under more ideal circumstances

than most public schools, or for thote who don't vant their children to mix vithn

the public schools children in their area,

Ironically, many of the advocates of tuition tax credits are" people whoq ,

feel that government action is almost never called for In the normal course of

affairs. Yet they are advocating government subsidy on a massive scale of what

is quintessentially a private choice.

MjFA believes passionately in the right of free choice. but NJEA believes

just as passionately that the government should sit subsidize institutions which

compete with the government's own democratically-ivn institutions. Those vho are

dissatisfied with the public schools can lobby to sake then better. They can run

for local school boards to try to Improve local schools.

Tuition tax credits will further fragment the government's "policy" on

education. If, as some people wish, there was a complete free market In education,

inefficiencies of a giant scale would arise.

-Government subsidy of private schools vould encourage more and more people

to set up such schools. The quality and purpose of these schools would vary greatly.

How would the government differentiate among schools? Would any private school

qualify for the tax credit? Would it become simply a case of "buyer beware" for

parents choosing an education for their children? Wouldn't more government regula-

tion and bureaucracy develop?

In fact, we would probably sea quick-buck artists positioning themselves

for a share of government dollars. This sort of huckersterim would harm children

in the long run. Indeed, it would hurt all of us. We would wind up subsidizing

a wide variety of private schools, some good, some bad. some for the wealthy,

some for the poor, but all almost completely beyond the ability of government to

affect the quality of education.

Some will say this is good. In New Jersey, we have just seen the effect

of private schooling subsidized by public funds. A public county agency sub-

contracted to a private group to provide certain educational services. The

owner of the private group drove expensive cars, hired relatives and friends for

questionable reasons, and generally lived extremely well, but the educational

services contracted for were either not provided or provided poorly. Teachers in
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the program received checks that bounced. Students were cheated of expected ser-

vices.

All of this occurred because of insufficient government controls. NJEA
opposed the subcontract arrangement, but the county agency, seeking a cheap fix

for their problems, went ahead anyway. The scandal ensued. I* ,

7 This could occur on a grand scale if tuition tax credits became law.

Tuition tax credits would add to the federal deficit. At a time when the

administration says It. is trying to get spending under control, this plan would

add billions to the deficit. It makes no fiscal sense to do this.

The benefits of the credit would be short-lived. Private schools would

probably increase tuitions to take advantage of the credit, and the credit would

be used up.- What then -- increase the credit? Clearly, this is another entitle-

ment program which could easily get out of hand.

Private-school students already receive federal aid for specific services.

If this credit becomes law, private-school students could receive as much as $560

per student from the federal government, as opposed to about $150 per public school

student. How can this be justified?

In sun, the concept of tuition tax credits Is divisive, economically unsound,

and educationally unwise. The idea should be abandoned. The federal-overnment

should concentrate instead on increasing aid to public schools, especially those

with special needs.

NJEA is unalterably opposed to tuition tax credits and will vigorously

oppose all efforts by the government to institute such credits. Society would break

down even more than it already has.

Public schools have been one of the forces most responsible for bringing

people together. From the beginnings of the movement toward free universal public

education in America, the intent of government has been to provide education for

all, not only to transmit knowledge of the alphabet, numbers and the like, but to

transmit the ideals of this democracy. Weakening public education by subsidizing

private schools will break down this sturdy fabric built up over the course of

generations.

Hake no mistake. If these credits become law, taxpayers will wind up



subsidiuing Catholic schools, Hebrew schools, black Muslim schools, Ku Klux Klan

schools, Sun Moon schools, and dozens of other schools set up for specific purposes.

And passage of such credits could ultimately lead to battles samilar to the right.

battles of the 1960s, as children try to enter schools where they are not of the

sm faith or color or national origin, or have some other difference which Iose

who set up the--schoo,1-vould rather not have in existence.



STATEMENT OF J. M. HUNTER

SUM4ARY OF POINTS

Points

1. The Supreme Court through a series of decisions has established
the Parent's D=y to educate the child. Absent accurate records
and that inten-T-Is destoyed.

2. There presently is no state laws guaranteeing the Public School
student or the Parent an accurate record and/or reports.

3. State laws covering Private schools are far stricter than those
covering Public schools.

4; The Parental arrangement with a Private school is a Contract and
therefore subject to TORT.

5. Tuition tax credit does not impact State funding of Public
Schools because it is an Income tax provision not a real estate
tax provision.

8.763 0-82-26
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Thank Y for this oortunity ±obring to 1 our attention a number of little
)ow facts cc.cerag parents and the en's ducatm.

In a series of major decisions, the U.S. Spree Ourt has ruled that the
rantee of liberty contained in the 14th Anezw nt due process clause
ures the right of the parent to control the bringing and education of

the child. (eyer v. Nebraska 262 U.S. 390(1923) ) aM for the child to
acquire useful knowledge (262 U.S. at 399). In 406 U.S. 205 the court
r the WIY ofthe parent to provide for the educational upbring of
the ch The-'tesL have basically agreed.

It is unlikely that the (ourt would define a fundamental right on the one
hand and then permit the schools to frustrate it by denying the means
(accurate records, report cards, etc.) essential to its exercise on the
other.

Yet there does not exist any enforceable law or regulation protecting the
Student's records fran the deeds, right or wrong, of the Publio ecboool
personnel. Records can be falsified, forged, rendered inaccurate, misleading
or otherwise in violation of the Student's civil right under CYR 45 (the
Buckley Ameidnmnt) by public school system personnel without fear of this
Law. This law ccamwxy known as 'FRPA' provided for a formal hearing
process. When as a result of that process the institution finds that the
records in question are inaccurate, misleading, etc., the law states that the
institution "ghall amend the records". Upon refusal to do so the Secretary,
Department of DMucation, shall, through well defined procedure, Mvcre to

-freeze all Federal funding under his control that is earmarked for that
System. In our case the Department of education (DOE) refuses to enforce the
law. Complaints to the President and subsequently to the Department of
Justice (DO0) are equally fruitless.

The Public Sch1ol system defends in Civil (burt based on a celebrated case
Peter W. which argues -

-No matter what damage is visited upon the child by the system that
system can not be sued because it does not have the means to raise money
(i.e., taxing autority).-

So far the Public School system, while admitting that the records are
inaccurate, misleading, etc., cannot be brought to justice in civil court
because of 'Peter W.'. Farther, our Son, now about to apply to Graduate
school this fall must do so with false, inoorrect records.

1For exane, Fl= v. Pasadena City, Bd. of d. 58 Cal tr. 520: 250

C.A.2 226 (1967) and Dickens v. Ernest, 37 A.D. 2" 102, 322 NY.
S. 581 (1971).
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he Ma land O't of AppiIals after a ten-year effort tends to agree with
Peter W. but here Malice (disregard for the welfare of the child) exists,
has renanied the ciLATlTalm to the Circuit Oxrt to be beard against the
ind uals but mPa not the sc~oml systam. hits effort bas consumed what
would nomally be our life saving. after 26 years as a family. Parents need
an alternatives.

Private schools, separating out all the other favorable academic arguments,
are forced to operate on uch stricter standards by State laws. Ibe
zinortant Private school provides its service under OW I' and is therefore

subject to the laws Of TO. Passage of the Tuition9I fa--edlt Bill is a
most significant step forward for both the Parents and the students. Greater
use of Private scIools will help to control performance, poe the ratio of
Public Stol Teachrs to Students will significantly lowering the alinis-
trative burden or cost to the Public School system. Equally hotnt is the
fact that passage of this bill will not imact the funding of the Public
schools because this is an Inoom tax provision whereas the Public schools
are fWded by Real Ftate tax revenues.

Thwk you. I would be pleased to answer any questicns on tfese points.
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REPLY TO WASHINGTON AOORESS

July 23, 1982-

The Honorable Robert Dole
United Stated Senate
Washington, DC 20510

Dear Senator Dole:

The Office for Church in Society, a national instrumentality of the United-Church
of Christ responsible for influencing national policy in accordance with policy
formulationf in the denomination, is opposed to Congressional attempts to provide
tuiLlon tax credits to parents whose children attend nonpublic schools. Opposition
is based on two considerations: that such a policy would violate the principle
of separation of church and state since the great majority of nonpublic schools
are parochial schools, and, that providing tuition tax credits would put the
government in the position of supporting institutions that are discriminatory
not only on religious grounds but on racial, economic and social grounds as well.

The position of the United Church of Christ articulated by its social action arm
more than twenty years ago recognized that there were "pressures to secure public
monies for the support of parochial schools and actions designed to preserve
racial segregation by providing public support for private schools." (Quotes are
taken fow UCC Policy Statements, the Crisis in Education [Jan. 31, 1959) and
Our Christian Concern for Public Education (Feb 5, 1959)). -

That policy went on to state that, "We recognize the right of any religious or
other group to conduct private schools at its own expense provided these schools
meet accepted standards. We oppose gifts to private schools from public funds
for construction, maintenance, teachers' salaries or other regular institutional
expense."

Nothing in the legislation introduced by President Reagan on June 23 or previous
legislation on tuition taamo im sponsored by Senator Packwood and Senator
Hoynihan changes the fundamental conviction of this Office that such legislation
violates the principle of separation of church and state as well as fosters a
public policy to support discriminatory institutions.

This Office challenges the notion that tuition tax assistance, recognizes pluralism
in American society and would create diversity in the educational process. A
tuition tax credit policy would actually promote the divergency of interests of
the pluralistic groups in American society and promote educational institutions
appealing to a particular group because of religious faith, economic class or
ethnic membership. Rather than create or promote diversity in the educational
process, such a policy would allow another educational system supported by public
monies. The public system would be allowed to decline while an alternative system
would flourish of an ever increasing number of homogenous schools.

UNITED CHURCH OF CHRIST
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This Office is not against the rights of parents to educate their children as
they see fit in &a institution of their :hoosing, but there is no reason forgovernment policy to promote and encourage such a development. Rather than theprovision of quality education for all school children, tuition tax credits
would ultimately encourage the withdrawal of resources and promote the lack of
commitment to erase discriminatory tendencies in institutions such as schools.

The continued assertion that tuition tax credits would spur the improvement ofpublic educational school systems is difficult to substaintiate. Rather thanproviding competition we believe it would spur the downfall of public education
as government responsibilities shift away from support of the system to stpport
of individual taxpayers, Families would shift attention and support away fromthe public school system, and create further disintegration of public schools.
Tuition tax credits would increase the opportunity of families tu move theirchildren out of the public school system rather than working to support and
maintain a quality of education available to all students.

It is also unnecessary in our view to promote a tax policy designed to lighten
the burden of families who choose to send their children to private schools. Itis a choice individual families have made to use a nonpublic service. Ifindividuals choose a nonpublic service, government does not somehow have the
responsibility to subsidize the use of that nonpublic service for those who so
choose to use it. Government should continue to support and maintain the quality
of the public service for those who are users.

UCC policy states that "members of churches must help strengthen public schoolsby opposing efforts to use the public schools or tax funds to advance sectarian
religious aims." Furthermore, our position is "we pledge our efforts to
strengthen the system of public education for the full development of the
capacities of our children and for the enrichment of our common life."

This office respectfully requests that you submit this letter for the record.

,$iely,

Yvonne Delk
Executive Director
Office for Church in Society
United Church of Christ

YO/cm
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16 July 1982

STATEMENT OF: IDD DOERR, EXECUTIVE DIUCTC*, THE VOICE OF REASON

TO: SENATE FINANCE COMZITTU

SUBJECT: 8.26731 FEDERAL TUITION TAX CREDITS

Mr.Chairaan and Members of the Committee:

The Voice of Reason is a nationwide nondenominational public
interest educational or animation committed to defending our
nation's heritage of religious and intellectual freedom, deooratic
public education, and separation of church and state. We strongly
oppose 8.2673 on the grounds that it would be unconstitutionalt
uneconomical, harmful to both public and private education, educat-
ionally unsound, and socially divisive.

Before listing our objections to the substance of 8.2673, we
would like to challenge the unfounded assertions in the bill's
section on "Congressional Findings".

This bill speaks of promoting educational pluralism and diver-
sity. Yet our public schools, with their rich mix of students and
teachers of every creed, race, class, condition, and shade of opin-
ion surely provide students with more pluralism and diversity than
would the vast majority of nonpublic schools, in which oreed, class,
ideology, ability level, and other factors are commonly used in
selecting students and teachers. The tendency toward creedal and
other form of hoogeneit in ost nonpublic schools moves in the
opposite direction from pluralsm. Moreover if there is demand
for alternative nodes of education, all of those which merit pub-
lic support and are not currently being offered in public schools
can be offered in our existing public school systems.

The bill's preamble speaks of tuition tax credits as tending to
strengthen public education through competition. Yet public and
nonpublic schools really do not compete in any way that may prop-
erly be encouraged by public funding. Public schools may not dis-
oriminate, either in admitting students or in hiring teachers, along
religious, class, gender, or ability level lines, though nonpublic



396

sctiools commonly do so. Sectarian private schools, which account
for about nine tenths of nonpublic enrollment, do not compete across
creedal lines. Finally, if there may be said to be aeaningful con.
petition between public and nonpublic schools, it is a competition
in Which the selective nature of the private schools gives then a
significant and unfair advantage.

S.2673 does seen to oppose the iise of federal funds for schools
With racially discriminatory policies, but the bill provides no
effective machinery for barring the use of tai credits for the aid
qf schools which practice de facto racial discrimination, And the
bill dopes not even pay lip service to discouraging any of the other
types of discrimination -- creedal, ability level, gender, etW -
comaon in nonpublic schools.

8,2673's "findings" allude to tuition tax credits as necessary
to enable poorer parents to opt for nonpublic schools. Yet the bill
offers nothinS whatever to families who pay too little in federal
income taxes to benefit from the bill.

The bill speaks of "extending choice" in education. Yet even
under a tax credit scheme the right of parents to choose a partic-
ular nonpublic school for their child is always subordinate to the
private school's right to choose not to admit their child because
he is not of the right faith, because the parents are not active
enough in the church, or because the child is handicapped or not
capable of fitting into a rigorous college prep program.

Having seen that the preamble to this bill is little more than
eapty sales propaganda, we would like to outline our principal
objections to this bill or any likely variant of it.

8. 2673 is clearly unconstitutional, under the Supreme Court's
1973 opinion in v. Xyguist (413 U.S. 756). Although Section
6 of the bill tri-o-eviadei t weight of this ruling by asserting
that the "tax credits e., shall not constitute Federal financial
assistance to educational institutions or to the recipients of such
credits," (who, pray tell, would be the beneficiaries of the bill?)
the Xyquis Court clearly understood such legislative sleight-of-hand
and ConIlUded that, "the money involved represents a charge made
upon the state for the purpose of religious education." The, the
Court added, such an enactment has the constitutionally "impermise-
ible effect of advancing the sectarian activities of religious
schools." Nothing in 8.2673 would give the Supreme Court any reason
to reverse or modify tqIuist.

S.2673 would favor the affluent over the poor. According to
the Census Bureau, 41% of public school families have incomes below
$15,000, while only 20.18% of nonpublic school families are below
that level; 54.4% of nonpublic school families have incomes over
820,000, compared to 35.1?% of public school families. Further,
the Administration is promoting this tax credit program, which
will cost about $2.5 billion annually when fully implemented, while
at the same time slashing a similar amount of money from, existing
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federal aid to education programs which awo targeted at poor and
needy children concentrated mainly in public schools. Do the authors
of the Administration's education policy really want to help the
relatively affluent at the expense of the poorest and neediest of
our children?

8.26?3 would increase social divisiveness. Nonpublic schools
tend to be religiously homogeneous, to serve aore affluent families
than public schools, to enroll proportionately fewer minority children
than public schools, to be academically selective, and to provide only
rarely for handicapped children. Tax credits would use public funds
to divide children Along creedal, class, ethnic, academic ability
level, and other lines. These divisions would in turn exacerbate
the divisions in our society as a whole, weakening both social har-
mony and democratic government.

3.2673 would harm public education by rewarding middle class
parents for abandoning public schools. This process would tend to
skew public school enrollments toward ever higher concentrations of
poor, minority, handicapped, lower academic ability level, and prob-
lem children, thus further enhancing the "competitive" attraction of
selective nonpublic schools.

S.2673 is educationally unsound because it would provide federal
subsidy and encouragement for the various forms of indoctrination or
sectarian instruction which are common in nonpublic schools but
prohibited in public schools.

S.2673 is undenocratic. We the people and taxpayers of America
run our 16,000 local public school districts through local school
boards responsible to the parents ann taxpayers and voters of the
district. This bill would give American voters and taxpayers no
voice whatever in the running of the private schools which our fed-
eral tax dollars Would be supporting. This would surely be a case
of taxation without representation.

S.26?3 would be extremely costly. Since there are about five
million students in nonpublic schools, after its two year phase-in
period S.2673 would cost the federal treasury, and consequently all
American taxpayers, about 52.5 billion annually. (Needless to say,
private schools now charging less than $1,000 tuition annually would
be foolish not to raise tuition to take maximum advantage of the
tax credit plan.) And in the unlikely event that S.2673 should
somehow survive Judicial scrutiny, it is obvious that Congress would
face endless pressure to increase the amount and percentage of tuit-
ion reimbursed to reach the average per student spending levels of
public schools. Moreover, successful enactment of 8.2673 would
encourage state and local governments to provide similar tuition
tax credits for parochial and private school enrollment. Seven if
nonpublic enrollment stabilized at five million and educational
costs would cease to rise, the logical expansion of the tuition tax
credit plan to parity with public school spending per student would
lead to an annual federal tax expenditure for nonpublic education
of at least $12.5 billion per year. But it should be obvious that
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encourage the proliferation of ideology oriented private schools
and the consequent decline in educational economies of scale.

8.2673 will harm nonpublic schools and the churches which
sponsor most of them by making them dangerously dependent upon gov-
erinent instead of the sacrificial giving of their own members, and
by thrusting them ever further into the political arena to defend
their financial gains. The evidence of history is that churches are
weakened by alliance with and dependence upon government.

Finally, tuition tax credits are strongly opposed by public
opinion. In the country's only referendum test of the plan, in the
District of Columbia in 1981, the plan was defeated 89% to 11% in an
unusually heavy voter turnout. In 11 other statewide referenda since
1967 voters in New York, Oregon, Maryland, Nebraska, Idaho Missouri,
Washingon State, Alaska, and Michigan consistently defeated all pro-
posals to allow public aid for nonpublic schools.

Constituent opinion polls by members of Congress in the last
four years have also registered strong opposition to the plan: Rep.
Newton Steers (R-Md), 64% to 30%; Re Bill Frensel (R-Minn) 74#4%
to 2.6%; Rep. Ralph Reula (R-Mb), % to 42%. Rep. Joel Pritchard
(R-Wash), 66.3% to 33.; Rep. Robert MoClory !R-Ill), 56% to 44%;
Rep, Pat Williams (D-Mont), 6 to 40%; Rep. Phil Sharp (D-Ind),
?. to 29%.

In 1978 both a Roper poll and one done by William Rusher's
Advocates TV show found 64% of their national samples opposed. In1981 both Gallup-Newsweek and ABC News-Washington Post showed oppos-
ition running 6N to 40%. In 1982 an InR-Opinion Research poll- inIowa showed opposition at 55% to 36%.

In conclusion, we respectfully urge that 8.2673 be tabled in
committee. The case for it is very weak, the case against it very
strong. If the Administration really wishes to provide financial
aid to nonpublic schools, it should show the courage of its convic-
tions and propose an amendment to the Constitution to weaken the
establishment of religion clause of the First Amendment.

A~
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Stephen C. Whitney
270 Lake Drive
Kensington, California 94708

July 6, 1982
United States Senate
Committee on Finance
2227 Dirkeen Senate
Office Building
Washington, D.C. 20510

Statement concerning S. 2673, the tuition tax credit proposal

Although I attended an expensive private secondary school, and hope to

send-my children to such a school, I believe that principle must rise

above self interest in the matter of the proposed tuition tax credit. I

urge the members-0- the committee to recognize the results the proposal

would have if enacted, rather than deceiving themselves with rhetoric

about equitable treatment for parents of private school children, and

about measures to prevent racially discriminatory results.

Because the measure is only a partial credit, it will remain available

only to parents with enough money to pay most of the cost of private

schooling. It will therefore simply favor the relatively privileged and

will do nothing for the majority, i.e, the economic middle class and

below. Considered together with evident losses in funding for public

education, which are plainly occurring on the federal and most state

levels as voters refuse to allow themselves to be taxed for this essential

service, the real result of the proposal is to protect and indeed

subsidize the educational opportunities of the wealthiest, privileged

families, while the rest of population experiences a continuing decline in

the quality of education.
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There is another segment of society that will benefit, reaching a somewhat

more comprehensive portion of the middle class, and that is the families

using parochial schools. The tuition tax credit will, in result if not in

stated intent, subsidize religious education in this country at public

expense; whether the credit will be found unconstitutional on this ground

remains to be seen, but the violation of the spirit of the constitutional

separation of church and state cannot be denied. I would hope that the

members of the committee, and indeed any public representative in this

country, would see the virtue of the separation of church and state and

would devote efforts to upholding it, rather than seeking to undermine it

as an unstated but unmistakable result of proposed legislation.

The proposed tuition tax credit is a cruel effort by the powerful and

privileged in this country, who now are all too well represented in the

Congress and the Administration, to abuse their duty to represent all the

people by voting to confer benefits exclusively to themselves, while the

rest of the population sinks beneath them with the foundering public

education system.

I urge that you firmly reject S. 2673 and the thinking behind it.

Stephen C. Whitney

0


