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Mr. Lowne, from the Committee on Finance, submitted the following

REPORT

[To accompany H.R. 45637]

The Committee on Finance, to which was referred the bill (H.R.
4537) to approve and implement the trade agreements negotiated un-
der the Trade Act of 1974, and for other purposes, having considered
the same, reports favorably thereon without amendment and recom-
niends that the bill do pass.

I. BACKGROUND AND SUMMARY OF THE BILL
Background

Multilateral Trade Negotiations

Introduction—H.R. 4587 will make mecessary and appropriate
changes in United States law to implement the results of the Tokyo
Round of Multilateral Trade Negotiations (MTN). The Tokyo Round
was the seventh round of trade negotiations held under the auspices of
the General A greement on Tariffs and Trade (GATT) since 1948. The
first five rounds were concerned solely with tariff reductions. As aver-
age tariff rates in industrial countries became progressively lower, the
effects on trade of national laws and policies other than tariffs, “non-
tariff barriers” (NTB’), became more apparent. At the same time,
direct and indirect government intervention in economic matters be-
came more pervasive and, therefore, the number of NTB’s increased.

Although the sixth round, the Kennedy Round (1964-1967), was pri-
marily a tariff cutting exercise, specific NTB’s were discussed : national
antidumping laws and national customs valuation laws, An interna-
tional antidumping code and agreements on customs valuation were
negotiated. Congress did not im(f)lement the NTB agreements nego-
tiated during the Kennedy Round.

1)
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The principle object of the Tokyo Round was the elimination, redue-
tion, or “harmonization?, 7.e., uniformity, of certain NTB’s, although
further tariff cutting was also contemplated. The trade distorting
effects of most of the NTB’s have been acknowledged for at least
30 years. The Tokyo Round, however, was the first negotiation in which
national governments agreed to consider changing some important
domestic policies affecting trade. The general reasons for this change in
attitude were (1) the decline in importance of tariffs as the result of
tariff cuts and flexible exchange rates, and (2) increased economic
interdependence resulting in more frequent disputes among countries
over economic issues.

The Contracting Parties to the GATT began to lay the groundwork
for another round of major multilateral trade negotiations shortly
after the end of the Kennedy Round in 1967. The 24th session of the
GATT Contracting Parties in November 1967 established a work pro-
gram under three main headings of tariffs, NTB’s on industrial pro-
ducts, agriculture, and trade and development. This initial work pro-
gram was conducted between early 1968 and mid-1973 prior to the
opening of the MTN in September 1973. The work program resulted in
inventories of NTB’s and draft agreements containing international
rules for certain NTB’s, e.g., product standards and customs valuation.

The MTN officially began upon the signing of the Tokyo Declara-
tion by ministers of more than 100 countries in September 1973. The
declaration required the negotiations to be comprehensive, covering
tariffs. NTB’s and other measures which impede or distort industrial
or agricultural trade. It also required the negotiations to be “conducted
on the basis of the principles of mutual advantage, mutual comnit-
ment and overall reciprocity.”

The negotiations were conducted under the auspices of the GATT,
a multilateral trade agreement which includes rules governing the
conduct of international trade, procedures to settle trade disputes,
and a framework for negotiations to reduce obstacles to international
trade. Ninety-nine countries, both GATT members and nonmembers,
participated in the negotiations. The most active participants were
the major trading countries, including the United States, the Euro-
pean Communities (E.C.), Japan, Canada, Australia, and various
developing countries, for example, Brazil, Argentina, and India.

Organization of the MTN.—International trade negotiations and
other meetings under the GATT are held at its headquarters in
Geneva, Switzerland. The normal business of the GATT consists of
annual sessions of the Contracting Parties to establish overall objec-
tives and guidelines for the GATT work program and periodic meet-
ings of the Council to discuss and settle trade issues and disputes. The
GATT Secretariat, consisting of about 200 personnel headed by a
Director General, prepares documentation requested by the members.

A separate mechanism was established under the Tokyo Declara-
tion to conduct the preparatory work for the MTN. The Trade Nego-
tiations Committee (TNC) was the parent body set up specifically
(1) to elaborate and put into effect detailed negotiating plans and

rocedures, and (2) to supervise the progress of the negotiations. An
informal group of the principal seven developed and seven develop-
ing countries met periodically to discuss and resolve major differences
and establish the agenda for TNC meetings.
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The TNC established seven negotiating groups to deal with specific
subjects:

1. Tariffs Group.

2. Sectors Group—Intended to permit negotiation of all issues
affecting specific industrial sectors.

8. Agriculture Group.—The European Communities insisted that
all issues relating to agriculture be discussed in this group. The
United States insisted that agricultural issues be discussed in the
relevant substantive group, e.g., agricultural tariffs in the Tariffs
Group. This procedural controversy stalled the MTN for several years.

The solution was a non-specific request/offer procedure in which
each country requested and offered specific tariff and NTB changes
to every other country without reference to the agricultural and in-
dustrial nature of the product affected. Furthermore, multilateral
“codes”, proposed international rules on specific NTB practices, nego-
tiated in other groups were referred to Group Agriculture for review.

In addition to the request/offer procedure, group agriculture had
three subgroups dealing specifically with grains, meat, and dairy.

4. Nontariff Measures Group.—The group had five subgroups deal-
ing with the following issues: (1) (overnment procurement policies;
(2) “quantitative restrictions” (quotas) and import licenses; (3§
customs valuation; (4) subsidies and countervailing duties; and (5
product standards, ¢.e., any mandatory or voluntary criteria gen-
erally used by industry to insure that products are of a uniform qual-
ity, safe, environmentally acceptable, etc. In addition, NTB’s not
covered by one of these subgroups were individually negotiated on a
request/offer basis.

5. Safequards Group—The group discussed international rules for
domestic laws permitting temporary import restraints to prevent in-
jury to a domestic industry caused by increased imports.

6. Tropical Products—Intended to permit concessions to the devel-
oping countries from the developed countries before the end of the

1. Framework Improvement.—Intended to permit discussion of
proposed changes in the GATT rules.

Schedule of the negotiations—Although the MTN began formally in
1973, substantive negotiations did not begin until after enactment of
the Trade Act of 1974 in January 1975. For over 214 years after sub-
stantive negotiations began, relatively little forward movement in the
negotiations occurred, despite efforts on the part of the United States
delegation. This early phase of the negotation was marked by disputes
concerning the approach which should be taken to various negotiating
issues.

In July 1977, the United States and the European Communities
were able to agree on a timetable to complete the preparatory phase
of the MTN. ﬁ;ﬂe January 1978, the preparatory phase had been com-
pleted, and offers were tabled by the United States, the European
Communities, and Japan. Commitments to table offers were received
from other developed countries. At the same time, the target date of
July 15, 1978, for completion of the negotiations was agreed to by the
United States, the European Comunities, and Japan and in general
endorsed by other MTN participants.
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With the establishment of the target date, the intensive negotiating
phase began. This phase was largely completed by April 12, 1979,
when ministers from the developed countries and some developing
countries met in Geneva to initial the results of the Multilateral Trade
Negotiations. Since April 12, the MTN activities have involved tech-
nical corrections to the initialed agreements and negotiations on unre-
solved minor issues.

The Trade Act of 1974

Article I, section 8, clause 3 of the Constitution of the United States
of America confers on the Congress the power to “regulate commerce
with foreign Nations . . .” Since 1934, Congress has periodically dele-
gated to the President authority to enter into trade negotiations. The
Trade Act of 1974 authorized United States participation in the MTN.
The Trade Act permits the President to enter into trade agreements
with foreign countries for the purpose of establishing fairness and
equity in international trading relations, including the reform of
rules governing international trade ; harmonizing, reducing, and elimi-
nating tariff and nontariff barriers to, and other distortions of, inter-
national trade; and securing for the commerce of the United States, on
a basis of reciprocity, equal competitive opportunities in foreign
markets,

In particular, section 101 of the Trade Act authorizes the President
to proclaim, subject to certain conditions and limitations, such modi-
fication or continuance of any existing duty, such continuance of exist-
ing duty-free or excise treatment, or such additional duties as he
determines are required or appropriate to carry out trade agreements.
The exercise of the section 101 authority does not require congressional
action to become effective.

Section 102 of the Trade Act is unique in the history of congressional
delegations of trade negotiating authority to the President. The sec-
tion authorizes the President to negotiate trade agreements with
foreign countries providing for the- harmonization, reduction, and
elimination of nontariff barriers and other distortions of international
trade, subject to procedures for the approval and implementation
of such agreements by the Congress. H.R. 4587 is a bill to implement
agreements negotiated under section 102,

The special procedures for consideration of legislation necessary or
appropriate to approve and implement trade agreements on nontariff
barriers to trade negotiated by the President under the authority of
section 102 of the Trade Act include:

(1) Congressional monitoring and advice during the course of the
negotiations (section 161 of the Trade Act) ;

(2) consultations with the Committee on Finance and with other
committees of the Senate which have jurisdiction over legislation in-
volving matters which would be affected by the trade agreements being
negotiated, including all matters related to the implementation of
trade agreements such as the desirability and feasibility of the pro-
posed implementation (section 102 of the Trade Act) ;

(3) a 90-calendar-day prior notice to the Congress before the agree-
meélts are entered into by the President (section 102 of the Trade Act) ;
an
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. (4) submission of the agreements to the Congress with a draft of an
implementing bill and a statement of any administrative action pro-
posed to implement such agreements, an explanation of how the draft
bill and proposed administrative action change or affect existing law,
and a statement explaining how the agreements benefit U.S. commerce
and why the bill and the administrative action is required or appro-
priate to carry out the agreements (section 102 of the Trade Act).

On January 4, 1979, the President notified the Congress of his inten-
tion to enter into the MTN trade agreements. The agreements were
initialed in Geneva on April 12, 1979. On June 19, 1979, the President
transmitted the implementing package * to Congress.

Special legislative procedures are established under sections 151 and
152 of the Trade Act of 1974 for consideration of the implementing
package submitted under section 102. These procedures are set forth
as part of the Rules of the Senate:

(1) Implementing bills pertaining to all trade agreements submitted
under section 102 must contain a provision approving the agreements, a
provision approving the statement of proposed administrative action,
and provisions appealing or amending existing law or providing new
statutory authority that are necessary or appropriate to implement the
agreements;

(2) Implementing bills must be introduced (by request) by the Ma-
jority Leader and Minority Leader, or their designees, and referred
to the appopriate committee or committees;

(3) Implementing bills will be automatically discharged from com-
mittees after 45 working days, if nof reported prior to that time, and
a vote of final passage must be taken on or before the 15th working day
after such discharge or after the bill is reported by the committee

(4) A motion to proceed to consideration of an implementing bill
is highly privilege and not debatable; no motion to recommit the bill
or to reconsider the vote by which the bill is agreed or disagreed to is in
order; and

(5) Debate must be limited to 20 hours, equally divided between
those favoring and those opposing the bill, and a motion to further
limit debate is not debatable.

Implementation of Trade Act Procedures

The Trade Act procedures described above are a unique Constitu-
tional experiment. They provide a structure for cooperation between
the legislative and executive branches of the Government during a
complex international negotiation. The Congress adopted the Trade
Act procedures as a means to avoid conflicts between the Congress and
the President such as the dispute which occurred after the Kennedy
Round. The committee believes the Trade Act experiment in coordina-
tion is a success. It expects this coordination to continue.

The committee developed a consultative system in early 1975 to im-
plement the Trade Act coordination procedures. Periodic briefings of
Senators and committee staff by the Special Representative for Trade

1 Agreements Negotiated nnder Seection 102 of the Trade Act of 1974 in the Multilateral
Trade Negotiations: Submitted on July 19, 1979, for Approval by Congress, Committee on
Finance Committee Print 96-24 (July 1979) ; Trade Agreements Act of 1979 : Statements
of Administrative Action, House Document No. 96-153, Part II.
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Negotiations (STR), his deputies or staff, access by the committee to
position papers developed by the STR, and regular delivery to the
committee on negotiating, instructions, reports of negotiating devel-
opments, and GATT and MTN documents, were part of this system.

From the beginning of the substantive negotiations in the MTN and
throughout the remainder of the MTN until January 1979, committee
members and staff made periodic trips to Geneva and to various capi-
tals to monitor the negotiations. In the view of the committee,
these trips were critical to the committee’s oversight responsibilities
under the Trade Act. Senators and staff attended multilateral and
bilateral negotiating sessions, met-with officials of foreign delegations
and officers of the GATT, and consulted with the head of the United
States delegation and key members of his staff.

Section 102 of the Trade Act requires the President to notify the
Congress of his intention to enter into trade agreements which must be
approved by the Congress at least 90 days before entering into such
agreements. This notification was made on January 4, 1979, thus be-
ginning a period of formal consultations with congressional commit-
tees on the proposed agreements and on the domestic implementation
of those agreements under sections 102 and 151 of the Trade Act.

In carrying out the consultations, the committee held hearings on
implementation of the MTN on February 21 and 22, 1979. Following
these hearings, committee meetings with appropriate representatives
of the Administration were held on March 6, 7, 8, 15, and 26, 1979;
April 4 and 5,1979; and May 2 and 38, 1979. These meetings resulted in
recommendations by the committee on the implementation of the MTN
agreements (see Finance Committee Press Release No. 116, May 8,
1979). Similar meetings were held between the Administration and
the Senate Committees on Agriculture, Commerce, and Governmental
Affairs on matters within their respective jurisdictions, as well as be-
tween the Administration and committees of the House of Represent-
atives.

On May 21, 22, and 23, 1979, the committee met with the Subcommit-
tee on Trade of the House Ways and Means Committee to resolve the
differences between their respective MTN implementing recommenda-
tions. Members of other relevant House and Senate committees also
participated. On May 24, a joint Ways and Means Committee-Finance
Committee press release was issued detailing the resolution of the
House and Senate differences and announcing that the committees had
pomlpleted consultations with the Administration on legislation to
implement the MTN (Joint Press Release No. 1, May 24, 1979). The
Subcommittee on International Trade of the Committee on Finance
?fl(]iig};garings on the Trade Agreements Act of 1979 on July 10 and

, .

The committee emphasizes that virtually all of the provisions of
H.R. 4537 reflect the decisions of the House and Senate committees,
as coordinated in the joint meetings noted above. The implementing
bill was drafted in the offices of the House and Senate Legislative
Counsel with the participation of staff members of the committees
of jurisdiction in both Houses and representatives from the Admin-
istration. The bill reflects the understandings achieved on all issues,
as explained in this report.
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Economic Assessment of the Multilateral Trade Negotiations

There are two distinct elements to the MTN which will have eco-
nomic consequences for the U.S. economy over the next decade. The
first is the tariff reductions; the second is tiie operation of the agree-
ments dealing with various nontariff measvres. To provide the com-
mittee with an economic assessment of both components of the MTN,
the committee arranged for four reports to be prepared by consult-
ants. (A fifth study was prepared on the legal implications of the
various codes.) These studies were not officially reviewed or approved
by the committee but were made available to the Congress and the
public for information purposes.

In evaluating the likely effects of the MTN, the committee has noted
that the tariff reduction exercise can be evaluated for its economic im-
pact. Widely accepted methodologies have been developed and the
committee has reviewed the results of these evaluations below. Gen-
erally, the studies of the tariff reductions i the MTN show small net
benefits resulting for the U.S. economy. The limited impact of the
tariff reductions as measured by employment or price changes is not
surprising. Post-Kennedy Round duty rates of the major trading
countries of the world are generally less than 10 percent. Thus even
duty reductions significant in percentage terms on average do not
result in large absolute changes in duty rates. Because most duty
reductions are to be phased-in over an 8-year period, the annual
average duty rate reduction will be only a fraction of 1 percent. The
effects of such a minor reduction in.duty rates can be expected to be
overshadowed by the effects of exchange rate movements, economic
growth, and technological change.

While the duty-rate changes can be expected to have a minimal im-
pact on the U.S. economy, the committee believes that the other
agreements negotiated in the MTN could have important economic
consequences. But unlike the tariff reductions, there is no widely ac-
cepted methodology which can be applied to the problem of assessing
the economic impact of the agreements, with one exception, the Agree-
ment on Governcent Procurement. Most of the agreements are de-
signed to address matters where determinations must be made on fac-
tual situations which may arise in the future and permit room for
interpretation and the exercise of discretion. If the agreements are
successfully implemented, existing impediments to, or distortions of,
trade would be removed or reduced in their effect. Presumably, this
would permit a more efficient allocation of the world’s labor, capital,
and materials. But such a result is highly contingent on many factors
such as effective application of its rights by the United States and
meaningful implementation of the agreements by other signatories.

To summarize, the committee believes the tariff reductions will
have only a very minor, but generally favorable, impact on U.S.
employment and prices. The committee believes the various agree-
ments which address nontariff barriers could provide significant
gains for the United States but only over a long-run period. The
committee believes that the United States operates a very open eco-
nomy with well-defined, identifiable institutional restraints. But
the committee has noted the increasing tendency among our trading
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partners to utilize nontariff restraints which sometimes operate in
very arbitrary ways against U.S. trading interests. The committee
believes that the MTN agreements offer the United States an opportu-
nity to achieve more discipline over these foreign practices which in
the past have effectively restrained U.S. exports. The committee be-
lieves that the potential economic gain for the United States from
such a reduction of nontariff barriers could be significant, if the United
States will vigorously pursue and enforce its rights and if the inter-
national community will honor the letter and intent of the agreements.

The reports prepared for the committee are summarized below. In
addition to these reports, the U.S. International Trade Commission has
prepared an evaluation of the MTN agreements for the committee,
which will be published as an appendix to the hearing record of the
Subcommittee on International Trade hearings on Juy 10 and 11, 1979,
on the MTN. Further, Professor John Jackson of the University of
Michigan School of Law, a consultant to the committee on the MTN,
has prepared a report on the MTN and the Legal Institution of Inter-
natiox;al Trade which has been published as a committee print (CP
96-14). . ‘

(1) Multilateral Trade Negotiations: Results for U.S. Agriculture;
Environmental and Natural Resources Policy Division, Congressional
Research Service.

The CRS report reviews tariff and nontariff barrier trade con-
cessions on 10 commodity groups: Almonds; beef; canned peaches
and fruit cocktail ; citrus; poultry; rice; soybeans and products; to-
bacco; vegetable protein concentrates and isolates; and wine. In 1976,
total U.S. exports of these products were valued at $6,939 million,
and the value of exports to countries from whom trade concessions
were sought was $1,947 million. Total exports of these products in
1976 represented 30.2 percent of total U.S. agricultural exports of
$22,996 million. Exports to countries from whom concessions were
sought represented 8.5 percent of total agricultural exports. ,

CRS estimates that the annual increase in United States exports of
these products resulting from the concessions received from other
countries will be worth $407.9 million by 1987, the end of the transition
period for the MTN. These concessions represent an increase of 20.9
percent over exports of the products of $1,947 million to the countries
involved in 1976, The trade grains are unevenly distributed among
the 10 commodity groups. Farm commodities account for 90.3 percent
of the total trade gain: beef, 46.7 percent; tobacco, 19.3 percent; soy-
beans and products, 13.7 percent ; and citrus. 10.6 percent. Trade gains
in relation to the 1976 value of trade with countries from whom
concessions were sought are estimated to be over 10 percent for several
products: beef, 189 percent; poultry, 34 percent; citrus, 22 percent;
and canned peaches and fruit cocktail, 14 percent.

) Neax:ly '(5 percent of the annual trade gains are achieved through
liberalization of nontariff barriers. and only 25 percent were the result
of tariff reductions, The nontariff barrier concessions were primarily
increased beef quotas in Japan and the EC. together accounting for
61 percent of the total gains in trade covered by NTB’. Other items
of significance in the NTB category were soybeans and ‘products

1 Committee Print 96-11 (June 1979).
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(meat in Mexico), citrus and poultry. Of the tariff concessions, to-
bacco accounted for 75 percent, with almost all of it granted by the EC.

The CRS study identifies the cheese concession as the only agricul-
tural concession of any significant value offered by the United States.
CRS estimates that the U.S. agreement to increase the cheese import
quota as resulting in somewhat larger cheese imports until the early
1980’s; thereafter, it is estimated that imports are likely to be lower
than if the current system remained in effect.

(2) The Tokyo/Geneva Round: Its Relation to U.S. Agriculture;
Professor James P. Houck, University of Minnesota.?

The Houck report reviews the MTN results for U.S. agriculture
focusing on the major packages with the EC, Japan, and Canada.
Overall Houck estimates a net change in U.S. agricultural trade due
to the MTN agreements of $356 million (1976 dollars) and a net in-
crease in employment (agriculture and agribusiness) of about 26
thousand. With respect to agricultural trade with Japan, the EC, and
Canada, Professor Houck estimates an annual increase in U.S. agri-
cultural exports of $215 million, $168 million, and $56 million
respectively.

Professor Houck notes that the United States efficiently produces
a number of products which Japan_does not grow extensively (soy-
beans, corn, cotton, wheat, tobacco). The United States supplies be-
tween 30-35 percent of Japan’s agricultural imports; almost three
times more than any other country. Conversely he notes, the United
States imports relatively little of agricultural origin from Japan.
There are three major components to the United States-Japan agricul-
tural negotiations: tariff bindings on about 14 items imported by
Japan (especially soybeans); duty reductions on a broad range of
items; and increases in Japanese import quotas of a few tightly con-
trolled items (high quality beef, oranges, orange juice, and grapefruit
juice). The United States made no agricultural concessions on items
of which Japan is a major supplier.

With respect to the EC, Houck notes, the United States has an enor-
mous stake. In 1977, for example, he cites the fact that 30 percent of
our farm exports went to the EC. The major items were feed grains,
soybeans, and tobacco. Over the past decade and longer, the United
States has exported $4 to $5 worth of farm products to the EC for each
$1 of U.S. agricultural imports from the Community.

Unlike the settlément with Japan, Professor Houck notes that the
agricultural agreement with the EC involves concessions by both par-
ties. The EC concession covers $960 million worth of trade in 1976 with
$867 million accounted for by tariff cuts and levy adjustments and
most of the balance accounted for by the creation of a new tariff line
for high-quality beef. The major U.S. concession to the EC is to en-
large the quota on imported cheese. Houck believes that this concession
will cost U.S. dairy farmers very little. He estimates that the farm
value of milk production will decline one-half of 1 percent (approxi-
mately $65 million).

The United States and Canada have very similar conditions in their
domestic agriculture and their trading relations. Houck notes that

2 Committee Print 9612 (June 1979).
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even if agricultural trade between the United States and Canada were
completely unimpeded, it is unlikely that vast changes would occur
in the trade patterns between the two nations. Canada’s concessions to
the United States are mainly the reduction and binding of existing
tariffs. Measured by trade coverage figures, these concessions were on
$422.5 million worth of 1976 agricultural trade. Nearly 95 percent of
the total is accounted for by tariff reductions. Houck estimates a total
of $56 million in new U.S. export trade will result.

(3) The Impact of Multilateral Trade Liberalization on U.S. Labor,
J. David Richardson, University of Wisconsin.®

Professor Richardson’s report, while not discussing the impact of
the MTN as it was finally negotiated, deals with the broad implica-
tions of trade liberalization for U.S. labor. He notes that U.S. par-
ticipation in the MTN has been viewed with great concern by U.S.
organized labor. In his view, economic research lends qualitative sup-
port to some of labor’s apprehensions but the quantitative support 15
not usually strong. In his report, he highlights some of the labor-
market pressures that the Tokyo Round agreements will generate
with focus on the tariff reductions.

Professor Richardson first studies the near term adjustment prob-
lems. In the short run, he notes, after multilateral trade liberalization,
downward wage and price rigidity can cause additions to unemploy-
ment and excess capacity. The social cost of such temporary disloca-
tion is the value of the output sacrificed from the involuntary un-
productivity of displaced people and resources, discounted over how-
ever long the sacrifice persists. Professor Richardson notes it will not
persist forever because wages and prices eventually achieve some
flexibility, and because attrition and expansion of the exportables sec-
tor combine over time to shrink the pool of the unemployed. Although
in principle this short-run “dislocation cost” of freer trade could
dominate its familiar and indefinite gains, he cites three detailed
studies of tariff reduction which show that this is highly unlikely
in the United States.

But the real controversy according to Professor Richardson in
modern trade policy is over equity, not efficiency. Most analysts agree
that trade liberalization is likely to move an economy closer to overall
efficiency. But he asks who within a society loses and who gains!
And are the groups which gain and lose “deserving” or “undeserving”
relative to income-distributional goals?

His report finds that wage-earners bear a disproportionate share
of temporary unemployment compared to recipients of property-type
income (roughly 7 times the income reduction). But he also notes
that recipients of property-type income bear a disproportionate share
(compared to wage-earners) of the permanent income losses resulting
from trade liberalization.

Among U.S. labor groups, Professor Richardson finds that those
who are estimated to be disproportionately displaced in the short run
by multilateral trade liberalization work in industries that employ
either relatively straight-forward, well-established, labor-intensive
production techniques, or else sophisticated, but highly standardized,
labor-intensive techniques. Those experiencing disproportionate tem-

8 Committee Print 96-13 (June 1979).
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porary displacement also appear to earn “middle-level” wages (e.g.,
the skill groups deseribed as “laborers” and “operatives”). (The quan-
titative size of these disparities in experience 1s, however, quite small,
on%y very rarely representing numbers greater than 10,000 persons.)

inally, Professor Richardson notes that it is often said that all
Americans gain in the long run because multilateral trade liberaliza-
tion reduces prices and the cost of living. Once again, he notes, that
while this is true qualitatively, its quantitative impact is very small.
He believes that proponents of trade liberalization make too much of
its alleged “anti-inflationary” advantages. He notes that the largest
likely impact of a 3 percentage point multilateral tariff cut is a reduc-
tion in the U.S. cost of living of 1/10 of 1 percent. The annual dollar
value of an indefinite such decline to a person making an income of
$20,000 a year is roughly $20. Professor Richardson notes that these
estimates are smaller than is frequently heard because they correct for
unwarranted assumptions underlying optimistic “back-of-the-enve-
lope” calculations, e.g., that all imports are dutiable, that all are con-
sumables, or, if not, that imports nevertheless make up about 10 per-
cent of intermediate purchases, and that no export prices rise as the
result of the MTN.

(4) An Economic Analysis of the Effects of the Tokyo Round of
Multilateral T'rade Negotiations on the United States and the Other
Major Industrialized Countries, Professor Alan V. Deardorff and
Robert M. Stern, University of Michigan.*

The Deardorff and Stern report analyzes the industrial tariff reduc-
tions, the liberalization of agricultural tariff and nontariff barriers
(NTB), and the liberalization of government procurement practices
resulting from the MTN. Their analyses are based on the use of a large
computer-based model of production, employment, and trade for 18
major industrialized countries. The model seeks to capture the eco-
nomic interactions between the 18 countries as tariff and nontariff
barriers are reduced multilaterally. The unique aspect to the Dear-
dorff and Stern report is the fact that they examine the tariff and non-
tariff barrier changes both in isolation and in combination. Their
results show that the economic benefits of the MTN to the United
States are favorable but small.

Their major conclusions are :

(1) Employment will increase by a small amount in all countries
except Japan and Switzerland. The increase for the United States
is about 15 thousand workers. In percentage terms, these changes are
no more than a few tenths of one per cent of the labor force in any
country and still less in the United States.

(2) Exchange rates will change to a small extent. The U.S. dollar
will depreciate very slightly (two tenths of one per cent). as will such
currencies as the French franc and the British pound. The deutsche
mark and the yen will appreciate very slightly.

(3) Imports and therefore consumer prices will fall to a limited
extent in all countries. For the United States, the decline is less than
one-tenth of 1 percent.

(4) Economic welfare will be increased in all countries except
Switzerland. The welfare gain for the United States is estimated at

+ Committee Print 96-15 (June 1979).
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between $1 and $1.5 billion dollars, which is less than one-tenth of 1
percent of U.S. gross domestic product.

Deardorfl and Stern note that all of these changes, small as they are,
assume that the changes in tariffs and NTB’s that have been nego-
tiated are to be implemented all at once. In fact, they will be phased
in over a number of years,

Table 1 summarizes their results for major MTN participants.
They note that table 1 masks much industry detail. The increase in
U.S. employment, for example, is not shared by all industries. How-
ever, the employment declines even at the industry level are never more
than 1 pereent of industry employment.

Professors Deardorff and Stern first applied their model to the
tariff changes that were negotiated in the MTN. These changes,
which were made available to them by the Office of the Special Repre-
sentative for Trade Negotiations, show an average depth of cut
of about 26 percent. Most of the countries participating in the MTN
agreed to use some variant of the Swiss Formula as the starting point
for negotiating. In the end, the tariff cuts offered by the United States
show a depth of cut that is fairly close to what would have been
obtained under the Swiss Formula. All other countries, however,
offered noticeably smaller average cuts than they would have using
the formula. As a result, they conclude that the negotiated tariff cuts
are somewhat larger for the United States than for such important
trading entities as the European Community and Japan.

SUMMARY OF EFFECTS OF REDUCTIONS IN TARIFFS AND CERTAIN NONTARIFF BARRIERS

Change in
. economic

Change in Percent Percent welfare

employment change in change in as percent

Country (1,000) employment price index! of GDP
Australia___________________________ 0.6 0.01 —0.1 0
Canada_.______________._.__________ b 2.2 .02 -.3 0(. %
European Community. S 116.1 .12 —.4 .1
Japan_ . —11.6 —.02 -1 [0)]
Norway - L5 .09 -1 .1
Sweden..___._. ________._._________ 5.4 .13 -3 .1
Switzerland.. .. ___________.________ —9.8 —-.35 -.4 0
United States___________________.___ 15.0 .02 - ¥ 1
All countries_.._______________ 133.7 05 -.20 1

1 Refers to an index of imports and home prices,
2 Less than 0.1 percent,

Deardorff and Stern also examine the liberalization of some non-
tariff barriers. Nontariff barriers are in general much more difficult
to quantify than are tariffs. Based on complaints filed with STR, they
constructed an inventory of the barriers faced by American exporters.
This inventory identified product standards and customs valuation as
two major areas of trouble.

They then used their model to analyze the effects of both the agricul-
tural concessions and the government procurement liberalization. The
results were mostly similar to those of the tariff changes, though even
smaller in magnitude. ‘

In summary, Professors Deardorff and Stern conclude for those
aspects of the MTN they were able to quantify—including both tariff
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changes and liberalization of certain NTB’s—the net result appears
to be beneficial for almost all of the countries involved, including the
United States. Adjustment problems in labor markets, they feel, appear
to be either nonexistent or negligible at the country level. And even at
the more disaggregated industry level, where employment changes
occasionally amount to several percent of an industry’s labor force in
some of the smaller countries, they believe the adjustment problems
should be slight, given that the changes are to be phased in over a
period of up to a decade.

Summary of the Bill
SecTION 2. APPROVAL OF TRADE AGREEMENTS

Section 2 of the bill would approve (1) the trade agreements sub-
mitted to the Congress on June 19, 1979, and (2) the statement of pro-
posed administrative action to implement such agreements. The texts
of the agreements approved would be the texts submitted. However,
changes in those texts of a technical or clerical nature and changes to
the annexes to the agreements which maintain the balance of U.S.
rights and obligations under the agreements would be permitted. The
President would be permitted to accept each approved agreement for
the United States unless, with certain exceptions, he determines that a
major industrial country is not accepting the agreement. An agreement
would apply between the United States and another country only when
that country has accepted the agreement and the President determines
it should not be denied the benefits of the agreement with respect to the
[I)Jnitfeiad States because it has not accorded the United States adequate

enefits.

SecrroN 8. RELATIONSHIP OF TRADE AGREEMENTS TO THE UNITED STATES
Law

Section 3 would provide that no prevision of any trade agreement
approved by the bill which is in conflict with any statute of the United
States will be given effect under the laws of the United States. Any
changes required in U.S. law in the future because of a requirement of,
amendment to, or recommendation under such an agreement would
have to be made by legislation considered under the provisions of the
Trade Act of 1974 providing for rapid consideration of certain trade
legislation.

Trree I—COUNTERVAILING AND ANTIDUMPING DUTIES
Countervailing Duties

General rule—Subtitle A of Title VII of the Tariff Act of 1930, as
added by section 101 of the bill, would apply a new countervailing
duty law to imports from countries which have assumed the obliga-
tions (or substantially equivalent obligations) of the MTN agreement
relating to subsidies and countervailing measures. Imports from
seven developing countries could come under the new law under
agreements in force on the day the bill was submitted to Congress,
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June 19, 1979. The existing countervailing duty law would apply to
all other imports.

Under the new law, countervailing duties would be imposed when
the administering authority (now the Secretary of the Treasury) de-
termines that a country or person is providing a subsidy with respect
to a class or kind of merchandise imported into the United States, and
the 1].S. International Trade Commission (ITC) determines that an
industry in the United States is materially injured, threatened with
material injury, or that the establishment of an industry is materially
retarded, by reason of imports of that merchandise. Material injury!
in the countervailing duty and antidumping statutes would be defined
to be harm which is not inconsequential, immaterial or unimportant.

Procedures—Countervailing duty investigations could be self-ini-
tiated by the administering authority or initiated by petition. Within
20 days after a petition is filed, the administering authority would
determine whether the petition alleges the elements necessary tor relief-
(material injury to a domestic industry by reason of subsidized im-
ports) and includes information reasonably available to the petitioner
supporting the allegations. If the determination is affirmative, an in-
vestigation to determine whether subsidization exists would begin.
If the determination is negative, the proceedings would end.

Within 45 days after a petition is filed or an investigation is self-
initiated, the I1'C would determine whether there is reasonable indi-
cation that injury to a domestic industry by reason of subsidized
imports exists. If the determination is negative, the proceedings would
end.

Within 85 days after a petition is filed or an investigation is self-
initiated, the authority would make a preliminary determination,
based on the best evidence available at the time, whether there is a
reasonable basis to believe or suspect that a subsidy exists. In extraordi-
nari(lly complicated cases, this determination would be made within
150 days. '

If t:fle preliminary determination is positive, the administering
authority would (a) require bonds or cash deposits to be imposed on
allegedly subsidized imports in an amount equal to the estimated net
subsidy, and (b) continue its investigation. ITC would initiate an
investigation to determine whether injury exists. If the authority’s
preliminary determination is negative, the administering authorty
would continue its investigation.

Within 75 days after its preliminary determination, the administer-
ing authority would make a final determination whether a subsidy
exists. If the determination is negative, the proceedings would end.

Within 120 days after the administering authority makes an affirma-
tive preliminary determination, the ITC would make a final deter-
mination whether a domestic industry is being materially injured by
reason of subsidized imports. In a case where the administering
agency makes a preliminary determination that a subsidy does not
exist, the ITC final determination on material injury would be made
within 75 days after the administering authority’s affirmative final
determination on subsidy.

If the final determination of the ITC is affirmative, a countervail-
ing duty order requiring imposition of countervailing duties would
be issued within 7 days of the ITC determination.



15

Suspension of investigation.—An investigation could be suspended,
prior to a final determination by the administering authority on the
issue of subsidization, if (1) the government of the subsidizing coun-
try, or exporters accounting for substantially all of the imports of the
merchandise under investigation, agree to eliminate the subsidy, to
offset completely the net subsidy, or to cease exports of the merchan-
dise to the United States, within 6 months after suspension of the in-
vestigation, or (2) extraordinary circumstances are present and the
government or exporters described in (1) agree to take action which
will completely eliminate the injurious effect of the imports of the
merchandise under investigation.

The ITC, upon petition, may review an agreement to completely
eliminate the injurious effect to determine if that result is accom-
plished. If the ITC determines that the injurious effect is not elimi-
nated, then the investigation must be completed.

If the administering authority determines an agreement which
resulted in suspension of an investigation is being violated, then the
investigation would be resumed. Unliquidated imports of the mer-
chandise covered by the agreement would be liable for countervailing
duties retroactively if entered on or before the later of (1) 90 days be-
fore the date of the affirmative preliminary determination which is
issued on the day the investigation is suspended, or (2) the date of the
violation.

Miscellaneous.—Deposit of estimated countervailing duties on im-
ports entered on or after the date a countervailing duty order is pub-
lished would be required at the same time deposit of estimated normal
duties is required, ¢.¢., within 30 days after release of the goods from
Custcms custody. Final settlement of accounts with Customs on
imports subject to countervailing duties would be required within
12 months after the end of an exporter’s or manufacturer’s fiscal year
within which the imports are entered, or withdrawn from warehouse,
for consumption. ’

Countervailing duties would be imposed retroactively from the date
of a final finding of— )

(1) injury,or .

(2) threat of injury which, but for suspension of liquidation,

would have been injury,

to the date on which liquidation of entries of imports subject to inves-
tigation was suspended, usually the date of the preliminary determi-
nation. In “critical circumstances,” countervailing duties would be im-
posed retroactively from the date of a final finding of injury to the
date 90 days before the date on which liquidation was suspended. Criti-
cal circumstances would exist when the ITC determines there is injury
which would be difficult to repair, caused by what the administering
authority has determined to be massive imports over a relatively short
period benefiting from export subsidies.

Antidumping Duties

General rule—Subtitle B of title VII of the Tariff Act of 1930, as
added by the bill, would repeal the Antidumping Act, 1921, and replace
it with a comprehensive statute built upon the 1921 Act and consistent
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with the MTN Antidumping Code. Under the new law, antidumping
duties would be imposed when the administering authority (now the
Secretary of the Treasury) determines that a class or kind of merchan-
dise is being or is likely to be sold in the United States at less-than-fair-
value and the U.S. International Trade Commission (ITC) deter-
mines that an industry in the United States is materially injured,
threatened with material injury, or that the establishment of an indus-
try is materially retarded, by reason of imports of that merchandise.

Procedures—Antidumping investigations could be self-initiated by
the administering authority or initiated by petition. Within 20 days
after a petition is filed, the administering authority would determine
whether the petition alleges the elements necessary for relief (material
injury to a domestic industry by reason of dumped imports) and
includes information reasonably available to the petitioner subport-
ing the allegation. If the determination is affirmative, the authority
would initiate an investigation to determine whether dumping exists.
If the determination is negative, the proceedings would end.

Within 45 days after a petition is filed or an investigation is self-
initiated, the ITC would determine whether there is a reasonable in-
dication that injury to a domestic industry by reason of dumped
imports exists. If the determination is negative, the proceedings would
end.

Within 160 days. after a petition is filed or an investigation is self-
initiated, the authority would make a preliminary determination,
based on the best evidence available at the time, whether there is a
reasonable basis to believe or suspect that dumpting exists. In extraor-
dinarily complicated cases, this determination would be made within
210 days.

If the preliminary determination is positive, the administering au-
thority would (a) require bonds or cash deposits to be posted on
allegedly dumped imports in an amount equal to the estimated margin
of dumping, and (b) continue its investigation. The ITC would initiate
an investigation to determine whether injury exists. If the authority’s
preliminary determination is negative, the administering authority
would continue its investigation.

Within 75 days (or 135 days upon request of exporters or peti-
tioners) after its preliminary determination, the administering au-
thority would make a final determination whether dumping exists. If
the determination is negative, the proceedings would end.

Within 120 days after the administering authority makes an affirma-
tive preliminary determination, the ITC would make a final determi-
nation whether a domestic industry is being materially injured by
reason of dumped imports. In a case where the administering authority
makes a preliminary determination that dumping does not exist, the
ITC final determination on material injury would be made within 75
days after the administering authority’s final affirmative determina-
tion on dumping. If the final determination of the ITC is affirmative,
an antidumping duty order requiring immosition of antidumping
duties would be issued within 7 days of the ITC determination.

Suspension of investigations—An investigation could be suspended
prior to a final determination by the administering authoritv on the
issue of dumping if (1) exporters accounting for substantially all of
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the imports of the merchandise under investigation agree to eliminate
the dumping, or to cease exports of the merchandise to the United
States within 6 months after suspension of the investigation; or (2)
extraordinary circumstances are present and the exporters described
in (1) agree to revise prices so as to completely eliminate the injurious
effect of the imports of the merchandise under investigation.

The ITC, upon petition, may review an agreement to completely
eliminate the injurious effect to determine if that result is accomplished.
If the ITC determines that the injurious effect is not eliminated, then
the investigation must be completed.

If the administering authority determines an agreement which re-
sulted in a suspension of an investigation is being violated. then the
investigation would be resumed and unliguidated imports of the mer-
chandise covered by the agreement would be liable for antidumping
duties retroactively if entered on or after the later of (1) 90 days before
the date of the affirmative preliminary determination, or (2) the date
of the violation.

Miscellaneous—Deposit of estimated antidumping duties on im-
ports entered on or after the date of an antidumping duty order would
be required at the same time deposit of estimated normal duties is
required, z.e., within 30 days after release of the goods from Customs
custody. Final settlement of accounts with Customs on imports subject
to antidumping duties would be required for most entries within 12
months after the end of an exporter’s or manufacturer’s fiscal year
within which the imports are entered, or withdrawn from warehouse,
for consumption.

Antidumping duties could be imposed retroactively from the date
of a final finding of—

(1) injury, or

(2) threat of injury which, but for suspension of liquidation,

would have been injurv,

to the date on which liauidation of entries of imports subject to inves-
tigation was suspended, usually the date of the preliminary determi-
nation. In “critical circumstances”, antidumping duties would be
imposed retroactively from the date of a final finding of injury to
the date 90 days before the date on which liquidation was suspended.
Critical circumstances would exist when the authority determines that
(1) (A) thére is a history of dumping in the United States or else-
where of the class or kind of merchandise under investigation, or (B)
the importer of the merchandise knew or should have known that
dumping was occurring, and (2) that there have been massive imports
of the merchandise in a relatively short period, and the ITC deter-
mines that the material injury is by reason of the massive imports to
an extent that, in order to prevent such material injury from recurring,
it is necessary to retroactively impose an antidumping duty.

Review of Determinations

At least once during each 12-month period beginning on the an-
niversary of the date of publication of a countervailing duty or anti-
dumping duty order, or a notice of the suspension of an investigation,
the administering authority would review and determine the amount of
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any net subsidy, review and determine the amount of any antidump-
ing duty, and review the current status of, and compliance with,
any agreement by reason of which an investigation was suspended.

Whenever, in both antidumping and countervailing duty cases, the
administering authority or the ITC receives information concern-
ing, or a request for the review of, an agreement which has resulted
in suspension of an investigation or a final determination, which shows
changed circumstances sufficient to warrant a review of the suspension
or deiermination, it would conduct such a review. Absent good cause
shown, such reviews will not be made before 24 months has elapsed
since the notice of the determination or suspension was made.

All reviews, whether by petition or self-initiated, must include a
hearing. Following review, the administering authority could revoke,
in whole or in part, a countervailing or antidumping duty order or
terminate the suspension of an investigation.

Definitions; Special Rules

The following are some key definitions applicable to antidumping
or countervailing cases, or both.: ,

(1) Injury—~The injury criteria in the countervailing duty and
antidumping statutes would be material injury to, threat of material
injury to, or material retardation of the establishment of, a domestic
injury. “Material injury” would be defined as harm which is not
inconsequential, immaterial, or unimportant. .

In determining whether injury exists, the ITC would consider (1)
the volume of, and relative or absolute increases in the volume of, sub-
sidized or dumped imports and their effect in the undercutting, sup-
pressing, or depressing of prices; and (2) the consequent impact of
dumped or subsidized imports on domestic producers.

With respect to impact, the ITC would evaluate all relevant fac-
tors, including : Actual and potential decline in output, sales, market
share, profits, productivity, return on investments, or utilization of
capacity ; factors affecting domestic prices; and actual and potential
negative effects on cash flow, inventories, employment, wages, growth,
and ability to raise capital or investment.

. With regard to the volume, effect on prices, and impact of dumped
Imports, no one or several of the factors listed would necessarily give
decisive guidance.

(2) Industry—For purposes of determining material injury in
antidumping and countervailing duty cases, the term “industry”
would include (a) domestic producers as a whole of a product like the
imported articles under investigation, or (b) those domestic producers
whose collective output constitutes a major proportion of total do-
mestic production. Producers related to exporters or importers of the
dumped product, or which import it, could be excluded. An injury
finding could be based on effects in a geographical market if (1) pro-
ducers in a market sell all or almost all their production there, (2) de-
mand in that market is not to any substantial degree supplied by pro-
ducers located elsewhere, (8) imports are concentrated in the market,

and (4) producers of all, or almost all, of the product in the market are
injured.
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(_3) Lilqe product—“Like product” would be defined as a product
which is like, or in the absence of like, most similar in characteristics
and uses with, the imported article.

(4) Subsidy.—For purposes of the new countervailing duty law, the
term “subsidy” would mean the same as “bounty or grant” under
existing law, and would include, but not be limited to:

(a) The export subsidies listed in Annex A to the agreement
relating to subsidies and countervailing measures; and
(b:;n%‘he domestic subsidies set forth below when provided or
mandated by governmental action to a specific enterprise or in-
dustry or group of enterprises or industries, whether publicly or
privately owned, and whether paid or bestowed directly or in-
directly on the manufacture, production, or export of any class
or kind of merchandise:
(i) The provision of capital, loans or loan guarantees on
terms inconsistent with commercial considerations
(ii) The provision of goods or services at preferential rates;
(ii1) The grant of funds or forgivement of debt to cover
operating losses sustained by a specific industry; and
(iv) The assumption of any costs or expenses of manufac-
ture, production, or distribution.

(8) Net subsidy.—The amount of a countervailing duty would be
equal to the net subsidy received by the producer, manufacturer, or
exporter of the merchandise. The “net subsidy” received would be
computed by subtracting from the gross subsidy the following :

(a) Application fees, deposits, and similar payments paid in
order to qualify for, or receive, the benefit of the subsidy;

(b) The loss in the value of a subsidy resulting from its deferred
receipt, if such deferral is mandated by Government order; or

(c) Export taxes, duties, or other charges levied on the export
of the merchandise to the United States specifically intended to
offset the subsidy received.

Miscellaneous

Hearings—The administering authority and the ITC would be
required to hold hearings during a countervailing duty or antidump-
ing duty investigation. The hearings would not be subject to the “Ad-
ministrative Procedures Act” (5 U.S.C. 554, 555, 556, 557, and 702) :
however, a hearing record would be required. ‘

Verification of information.—Verification of all information relied
on by the administering authority in connection with a final deter-
mination in a countervailing or antidumping duty investigation would
be required. If information submitted could not be verified, then de-
cisions would be made on the basis of the best information available,
which may include the information in the petition.

Access to information.—The administering authority and the ITC
would keep parties to antidumping and countervailing duty inves-
tigations, informed of the progress of the investigation. A record
would be maintained by the agencies of ex parte meetings held during
the course of an investigation between interested parties or other per-
sons providing factual information and the person in the respective
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agency charged with making the determination in the investigation or
any person charged with making a final recommendation to that person
in the investigation.
.. Information properly designated as confidential would be main-
tained in confidence during an investigation, except that the adminis-
_tering authority and the ITC could disclose confidential informa-
tion received in a proceeding if it is disclosed in a form so that the
‘information cannot be associated with, or otherwise be used to identify,
the operation of a particular person. Certain confidential information
submitted to the administering authority or the ITC could also be dis-
cl(()ised under an administrative protective order or pursuant to a court
order.

Transitional rules for countervailing duty orders—With respect to
countervailing duty orders, in effect on the effective date of the new
law and involving countries signing the Subsidies Agreement under
which countervailing duties have been waived under section 303 (d) of
the Tariff Act of 1930, the ITC would determine whether material
injury exists within 180 days after being notified by the administering
authority of such a case. The waiver in that case would continue until
the determination by the ITC. If that determination is negative, the
proceeding would terminate. If it is affirmative, countervailing duties
would be imposed.

Trree IT—CusromMs VALUATION

Methods of Valuation

The bill would revise section 402 of the Tariff Act of 1930, which
specifies the methods for determining the value of an import for pur-
poses of applying ad valorem duties, to make it consistent with the
Customs Valuation Agreement negotiated in the MTN. It would also
repeal the Final List and American Selling Price methods of customs
valuation.

The amended version of section 402 would contain five methods—
one primary method and four secondary methods—for determining
customs value. The five methods would be arranged in a hierarchical
fashion, with an order of priority governing the application of each
method. The first, or primary, method, i.e.. the transaction value of the
merchandise, is to be used whenever possible. In cases where it may not
be used, the second method is to be used. If customs value cannot be
found using the second method, the third method is to be used, and
so on. The second, third, fourth, and fifth methods of valuation are,
respectively : the transaction value of identical merchandise ; the trans-
action value of similar merchandise; the deductive value; and the
computed value. If a value can still not be determined, a residual
method of valuation would provide for the value to be determined
on a basis derived from one of the first five methods, with reasonable
adjustments.

Transaction value—The primary method of valuation under new
section 402 would be the transaction value of the imported merchan-
dise, 7.e., the price actually paid or payable for the merchandise when
sold for exportation to the United States with specified adjustments.
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The price actually paid would be increased by the amounts attributable
to various factors, including “assists”, royalties and license fees the
buyer is required to pay as a condition of the sale of the merchandise
to him, and the proceeds of a subsequent resale; disposal, or use of the
imported merchandise accruing to the seller, if those amounts are not
otherwise included in the price actually paid or payable. Assists would
be defined as items or services supplied directly or indirectly by the
buyer of the imported merchandise free of charge or at reduced cost
for use in connection with the production or the sale for export to the
United States of the imported merchandise.

Transaction value could be used in related-party transactions in
appropriate cases. Two alternative tests would be provided for deter-
mining whether the transaction value could be used in a related-party
transaction. If an examination of the circumstances of sale of the
merchandise indicates that the relationship did not influence the price,
then the transaction value could be accepted. The second test would
compare the transaction value with a set of “test values” to see if the
transaction value closely approximates one of the test values.

Transaction value of identical merchandise and similar merchan-
dise—If the primary valuation method, i.e., the transaction value
of the merchandise being appraised, could not be accepted by the
Customs Service, then customs value would be determined by sequenti-
ally applying alternative methods. The first alternative would be the
previously accepted and adjusted transaction value of identical mer-
chandise sold for export to the United States and exported at or about
the same time as the goods being valued. The second alternative would
be the previously accepted and adjusted transaction value of similar
merchandise sold for export to the United States and exported at or
about the same time as the goods being valued.

Deductive value—If the three previously mentioned value standards
could not be accepted, the customs value would be determined on the
basis of deductive value or computed value, in that order, unless the
importer chooses to reverse the order of application of the two stand-
ards. The deductive value of imported goods would be determined by
subtracting from their resale price in the United States specific ele-
ments of value that have been added to the goods, e.g., customs duties,
selling expenses, etc., to arrive at a value comparable to the transaction
value.

Computed value—The computed value of imported merchandise
would be the sum of—

(1) The cost or value of the materials and the fabrication
and other processing employed in the production of the imported
merchandise;

(2) An amount for profit and general expenses equal to that
usually reflected in sales of merchandise of the same class or kind
as the imported merchandise that are made by producers in the
country of exportation for export to the United States;

(8) Any assist, if not included in (1) or (2) above; and

(4) The packing costs. ‘

Value if other values cannot be determined or used.—The final
method of appraisement, to be used only when a value cannot be ac-
cepted under any of the previous valuation methods, would be based
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on a value that is derived from one of the previous methods, with
reasonable adjustments to the extent necessary to arrive at a value.

Presidential Report

Section 208 of the bill would direct the President to submit a report
to Congress, as soon as practicable after the close of the 2-year period
beginning on the date on which the amendments made by title 11 of the
bill take effect, containing an evaluation of the operation of the Cus-
toms Valuation Agreement, both domestically and internationally.

Final list and American Selling Price Rate Conversions

The current U.S. valuation system is composed of two separate cus-
toms valuation laws, sections 402 and 402a of the Tariff Act of 1930.
The standards in section 402a are the valuation standards established
in the original Tariff Act of 1930. The Customs Simplification Act of
1956 added a new section 402 to the Tariff Act of 1980 containing addi-
tional standards. The original standards are used to appraise only
those articles for which dutiable value during fiscal year 1954 would
have been 5 percent less under the section 402 standards added in 1956
as compared to under section 402a standards. These articles were deter-
mined by the Secretary of the Treasury and are listed in regulations.
They are known as the “Final List” articles.

The American Selling Price (ASP) method of customs valuation
exists under both sections 402a and 402, and is virtually identical under
both sections. The value of the import is based on the selling price of
a U.S. manufactured article which is like or similar to the imported
article. ASP is used only if required specifically by law. It must be used
to value benzenoid chemicals, certain plastic- or rubber-soled footwear,
canned clams, and certain gloves. .

Sections 222 and 223 of the bill would convert the rate of duty
applicable to each article in the Tariff Schedules of the United States
which is on the Final List or valued on an ASP basis to a rate pro-
viding duty receipts equal to those received under the Final List or
ASP. ASP and Final List would be repealed.

TrrLe III—GoOvERNMENT PROCUREMENT

Title IIT would implement the Agreement on Government Pro-
curement. The President would be permitted to waive certain “Buy
American” restrictions in U.S. law or practice which discriminate
against particular products of designated countries. Designated coun-
tries would be countries which are parties to the Agreement or which
provide reciprocal procurement benefits to the United States. The
President would be permitted to prohibit Federal government procure-
ment of products from non-designated countries. Furthermore, the
President would be permitted to withdraw or to limit waivers granted,
and, after consultation with the Congress and private sector, to
grant new waivers.

The waiver authority would enable the President to waive those
portions of U.S. law, most notably the Buy American Act (41 U.S.C.
10a et seq.), which discriminate against purchases-of foreign goods by
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Federal government agencies. A waiver could only apply to goeds
which are the products of designated couhtries. Least developed
(poorest) countries could be designated without condition. All other
countries would be required to provide reciprocal benefits for the
United States in their government procurement, and major industrial
countries would be required to become parties to the Agreement in
order to be designated. ‘

The annex to the Agreement, while not yet finally concluded, indi-
cates those U.S. agencies whose procurement could be subject to waiver
of discrimination against foreign goods. Procurement by those agencies
accounts for about 15 percent of Federal government procurement.
Contracts of under $190,000 are expected from the Agreement and
from the President’s waiver authority.

The President would be required to bar Federal procurement of
products subject to a waiver from any country which is not “desig-
nated.” However, he could delay this bar with respect to countries
(other than major industrial countries) for up to two years; agency
heads could waive the bar on a case-by-case basis; and procurement
could continue with a country which is a party to a reciprocal pro-
curement agreement with the Department of Defense.

-The President would be permitted to reduce or expand the coverage
of waivers. However, an expansion of the coverage of a waiver to
additional government procurement by an agency not listed in Annex
I of the Agreement on the date of enactment of the bill would require
prior consultations with the Congress and the private sector.

Title ITT would impose substantial monitoring and reporting re-
quirements with respect to both United States and foreign govern-
ment procurement practices, and encourage negotiations to expand
the Agreement to cover more foreign government procurement.

Trrie IV—TrcuNicar Barriers o TRADE (STANDARDS)

Title IV of the bill would provide the statutory framework for
United States’ implementation of its obligations under the Agree-
ment on Technical Barriers to Trade. Many of the practices covered
by the Agreement, such as notification of proposed standards-related
activities and the provision of an opportunity for public comment, are
already widely followed in the United States. However, certain of the
Agreement’s provisions, while they are not a departure from current
U.S. practice, require implementation through legislation.

Obligations of the United States—The legislation would not pro-
hibit standards-related activities which do not create unnecessary
obstacles to the international trade of the United States. No standards-
related activity would be deemed to constitute an unnecessary obstacle
to the international trade of the United States if the demonstrable pur-
pose of the standards-related activity is to achieve a legitimate domes-
tic objective, including, but not limited to, the protection of health or
safety, essential security, environmental, or consumer interests, and
if such activity does not operate to exclude imported products which
fully meet the objectives of such- activity. United States implemen-
tation of the Agreement would not weaken the right of Federal agen-
cies, State agencies, or private persons to engage in standards-related
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activities which are deemed appropriate and necessary for reasons
which are established in U.S. law.

Functions of Federal Agencies—The legislation would attempt to
avoid the establishment of new government offices by specifying,
wherever possible, the use of existing offices and procedures. Current
operations of the Departments of Commerce and Agriculture would
be used to implement aspects of the Agreement within their expertise.
The Office of the Special Representative for Trade Negotiations
(STR) would be given increased responsibilities on coordinating the
standards-related activities of Federal agencies which affect interna-
tional trade. STR, U.S. embassies, and, where appropriate, the Depart-
ments of Commerce and Agriculture would also menitor foreign im-
plementation of the Agreement. Finally, STR and the Departments of
Commerce and Agriculture would be responsible for coordinating Fed-
eral government encouragement of State agencies and private persons
to observe practices consistent with the obligations in the Agreement.

Federal agencies would be permitted to provide technical standards
assistance to interested parties. It would also require those agencies
to solicit technical and policy advice from the private sector advisory
committees established under section 135 of the Trade Act of 1974.

Administrative and Judicial Proceedings Regarding Stendards-
Related Activities—Section 421 of the bill would provide that, except
as otherwise provided in Title IV of the bill, the provisions of the sub-
title would not create any right of action under the laws of the United
States with respect to allegations that any standards-related activity
engaged in within the United States violates the obligations of this
country under the Agreement. The STR would process representations
alleging U.S. violations of the Agreement and participate, as necessary,
in the settlement of disputes between the United States and other Par-
ties to the Agreement (Parties).

Only Parties or countries providing similar rights and privileges to
U.S. interests could make representations to the STR alleging viola-
tions of U.S. obligations under the Agreement. Federal agency pro-
ceedings on allegations against standards-related activities covered by
the Agreement would be permitted only if the STR makes a finding of
reciprocity or finds that the Agreement dispute-settlement procedures
are inadequate. :

Definitions and Miscellaneous Provisions.—Definitions of such key
terms as “international standards organizations” and “standards”
would be contained in Title IV. Miscellaneous provisions would specify
persons or intra-agency activities not subject to the subtitle; a provi-
sional effective date for Title IV of January 1, 1980; and the required
future evaluation of the operation of the Agreement by the STR.

TitLe V—IMPLEMENTATION OF CERTAIN TARIFF NEGOTIATIONS

Title V of the bill would provide for the implementation of certain
tariff concessions negotiated in the MTN. Many of the tariff changes
implemented under this title would involve reductions or increases in
rates of duty which exceed the limitations on the President’s author-
ity to proclaim a reduction or increase in a rate of duty under sections
101 and 109 or the Trade Act of 1974. In other cases, changes in non-
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MFN duties or in headnotes, nomenclature, and classification affect-
ing non-MFN duties would be made. Non-MFN duties can only be
changed by statute.

TitTLE VI—Civi, AIRCRAFT AGREEMENT

Title VI of the bill would implement tariff changes required under
the Agreement on Trade in Civil Aircraft. The President would be
permitted to eliminate duties on articles covered by the Agreement,
e.g., airplanes and parts certified for use in civil aircraft. The 50 per-
cent duty on repairs on U.S. civil aircraft performed in foreign coun-
tries would also be eliminated.

TitLe VII-—CERTAIN AGRICULTURAL MEASURES

Title VII would implement concessions to foreign countries under
bilateral agreements relating to cheese, chocolate crumb (a mixture
of chocolate and milk solids), and meat. The title would: (1) increase
the amount of cheese imports permitted under U.S. quotas; (2) estab-
lish procedures, in lieu of the countervailing duty law, to prevent sub-
sidized cheese imports under quota from undercutting domestic cheese
prices; (3) increase the existing U.S. quotas on chocolate crumb ; and
(4) establish a 1.2 billion pound floor on meat import quotas under the
meat import law.

.Oheese.—Section 701 of the bill would permit the President to pro-
claim import quotas, at an annual level up to 111,000 metric tons, on
certain cheeses under the authority of section 22 of the Agricultural
Adjustment Act, without following the procedures of section 22. The
cheese import quotas could be increased above 111,000 metric tons only
in accordance with the provisions and procedures of section 22. except
that the President could not take emergency aetion under section 22,
i.e., without a prior investigation and report by the ITC, unless the
Secretary of Agriculture finds that “extraordinary circumstances”
exist.

About 85 percent of cheeses now imported would be subject to quotas.
Certain specialty cheeses and soft-ripened cheeses (Brie, Camembert,
etc.) would not be under quota, but imports of other cheeses would be
limited, regardless of their price. Current quotas do not limit imports
of several types of cheese, if they are priced above $1.23 per pound.
The new quota of 111,000 tons would permit importation of about
15,000 more tons of cheese than was imported in 1978.

Section 702 would provide for imposition of additional import fees
or quotas on cheese subject to quotas to the extent necessary to prevent
imports from undercutting, through use of subsidies, the wholesale
price of comparable domestic cheeses. Action against price undercut-
ting would be required within a maximum of 68 days after a complaint.

Chocolate Crumb.—Section 703 of the bill would provide for an in-
crease of about 4,400,000 pounds over the current 21,680,000 pound
quota on chocolate crumb. This would accommodate quota allotments
to Australia (2.000 metric tons) and New Zealand (2 kilograms) nego-
tiated in the MTN. The nominal allocation to New Zealand would per-
mit that country to export to the United States the amount of quota
unused by other countries having significant quota allocations.
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Meat.—Section 704 of the bill would amend the meat import law to
provide that no quota may be imposed under that law at a level less
than 1.2 billion pounds. This would implement MTN commitments to
Australia and New Zealand. Under current law, which sets import
quotas at a level in direct proportion to domestic production, domestic
production would need to decline below 1978 levels before a quota
below 1.2 billion pounds could be established.

As a result of an agreement with Canada, the meat import law
would also be amended to make certain high quality portion-controlled
cuts of beef subject to the restrictions under that law. The total amount
of meat imports permitted under the meat import law would not be
increased thereby.

Trre VIII—TreaAT™MENT OF DIsTILIED SPIRITS

Title VIII would implement an important concession to major trad-
ing partners by eliminating the current “wine-gallon” method of tax-
ing and levying duties on foreign distilled spirits. The tax and duties
would be assessed in proportion to alcoholic content (%.e., a lower tax
on 86 proof than on 100 proof). This title would also increase the duty
on distilled spirits of countries not providing adequate reciprocal con-
cessions to the United States and would permit reductions in import
duties on distilled spirits from countries providing reciprocal conces-
sions. In the latter case, duties could subsequently be increased to the
level of protection prevailing under the tax and duty system in effect
on January 1, 1979, if the President finds that trading partners are not
implementing their concessions, Finally, title VIII would establish an
“all-in-bond’” administrative system for collecting excise taxes on do-
mestic distilled spirits and would defer for an additional 15 days,
phased in over three years, the period for collection of the excise taxes
from domestic producers.

Tax treatment.—Title VIIT would repeal the wine-gallon method
for determining the $10.50 per gallon tax on distilled spirits. As a re-
sult, both domestic and imported distilled spirits will be taxed uni-
formly under the proof-gallon method, which is based upon alcohol
content. Title VIII would also provide a one-half month extension
in the time period for payment of excise taxes on domestically bottled
distilled spirits, to be phased in over a 3-year period.

Other amendments would establish the “all-in-bond” system for con-
trolling the production of distilled spirits and collecting the excise
taxes. This would simplify the tax collection process and reduce the
number of government employees currently required to collect liquor
excise taxes, as well as reducing ancillary capital investment by domes-
tic tproducers necessary to comply with tﬁe current administrative
system.

Tariff treatment.—Title VIII would repeal the wine-gallon method
of duty assessment and make imported distilled spirits dutiable on the
basis of proof gallon, ‘.., actual alcoholic content. Tariff rates on dis-
tilled spirits would be converted to rates which would yield the same
revenues as are now provided by the wine-gallon method of duty assess-
ment and taxation. For example, the rate of duty on bottled whiskey is
currently 51 cents per wine-gallon. This rate would rise to $2.30 per
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proof-gallon. Of the increase, about $1.70 would reflect conversion to
the proof-gallon method of taxation and about 8 cents would reflect
-the conversion to the proof-gallon of duty assessment.

The new tariff rates would apply to products of countries which fail
to provide to United States reciprocal benefits for the wine-gallon
repeal. For those countries affording reciprocal MTN benefits, the
President would be permitted to reduce the new duty on a proof-gallon
basis to the rate now prevailing on a wine-gallon basis, e.g., the rate on
bottled whiskey could drop from $2.30 to 51 cents per proof-gallon.
Until January 3, 1980, the President would also be permitted to reduce
the wine-gallon rate by up to an additional 60 percent, e.g., from 51
cents to 20.2 cents per proof-gallon, under section 101 of the Trade Act
of 1974.

The President would be permitted to raise the duty back to the full
measure of protection, e.g., $2.30 per proof-gallon on bottled whiskey,
if a beneficiary country does not implement concessions granted to the
United States. Furthermore, the President would be required to with-
draw, suspend, or modify equivalent concessions (but not necessarily
the wine-gallon concession) if a foreign country fails to implement
concessions benefitting U.S. export interests in distilled spirits.

Trrie IX—ExNForcEMENT oF U.S. RieHTs

Title IX of the bill would revise section 301 of the Trade Act of 1974
to permit enforcement of U.S. rights under the MTN agreements and to
provide a procedure for private parties to request government action to
remedy foreign violations of the agreements.

Section 301 of the Trade Act of 1974 permits private parties to com-
plain of foreign violations of international trade rules. It permits the
President to impose import restrictions as retaliatory action, if neces-
sary, to enforce United States rights against “unjustifiable” or “un-
reasonable” foreign trade practices which burden, restrict, or discrim-
inate against United States commerce. '

Title IX would impose time limits on investigations and recommen-
dations by the Special Representative for Trade Negotiations and on
Presidential action under section 301. The revision of section 301
would continue the ability of the United States to take “all appropriate
and feasible action” within the President’s power to obtain the elimina-
tion of any acts, policies, or practices which are unjustifiable, unrea-
sonable, or discriminatory and which burden or restrict U.S. commerce.
This mandate would cover those actions which may not be specifically
covered by international trade agreements or the GATT but which, in
fact, burden or restrict U.S. commerce.

Trme X—Jupicial. Review

Title X of the bill would revise current law to provide increased op-
portunities for appeal of certain interlocutory and all final rulings
by the administering authority, or the U.S. International Trade Com-
mission in antidumping and in countervailing duty cases. Title X
would also expand opportunities for judicial review, of deter-
minations by the Customs Service of the appraised value, classifica-
tion, or rate of duty of imported goods. Furthermore, Title X would
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provide for judicial review of Customs Service décisions regarding
the certification of the “country of origin” of products covered by the
Government Procurement Code. /

Title X would amend the Tariff Act of 1930 by adding a new sec-
tion 516A, which would provide the specific judicial review proce-
dures for countervailing duty and antidumping proceedings. Existing
section 516 would be amended to delete those provisions dealing with
antidumping and countervailing dutv determinations, and would
solely include procedures for a domestic interested party’s contest of
appraised value, classification, or the rate of duty of imported mer-
chandise.

Section 516A would establish the standards of review for those
countervailing duty and antidumping duty determinations which are
appealable. In general, the standard for interlocutory determinations
would be whether they are arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law. The standard for other
determinations would be whether they are supported by substantial
evidence on the record or are otherwise not in accordance with law.
The bill would permit the Customs Court to enjoin, during the period
of judicial review, liquidation of some or all entries of merchandise
covered by a determination of the administering authority or the ITC
during a countervailing or antidumping investigation.

The record before the court, unless otherwise stipulated by all in-
terested parties participating, would consist of all information pre-
sented to, or obtained by, the administering authority or the ITC
during the course of a countervailing or antidumping proceeding and
all government memoranda pertaining to the case on which the au-
thority relied in making determinations. The record would also in-
clude a copy of the determinations sought to be reviewed, all trans-
cripts or records of conferences or hearings, and all notices published
in the Federal Register. )

TrrLe XI—MIsCELLANEOUS PROVISIONS

Ewxtension of Nontariff Barrier Negotiating Authority. (Section
1101) —The President’s authority under section 102 of the Trade Act
of 1974 to enter into trade agreements to eliminate non-tariff barriers
and other distortions to trade adversely affecting U.S. commerce would
be extended until January 3, 1988. Any agreement would be effective
only after Congressional consultation and enactment of an imple-
menting bill under the legislative procedures in the Trade Act of 1974.

Auctioning of Import Licenses (Section 1102).—The President
would be permitted to auction licenses used to administer quantitative
restrictions under the following laws:

(1) Sections 125, 203, 301, and 406 of the Trade Act of 1974;

(2) Trading With the Enemy Act;
_ (8) Section 204 of the Agricultural Act of 1956 (except relat-
mg to meat or meat products) ; ‘

(4) The International Emergency Economic Powers Act;

(5) Authority under the headnotes of the 11.S. Tariff Sched-
ules (except for restrictions imposed under section 22 of the Agri-
cultural Adjustment Act of 1983) ; and
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_ (8) Any legislation implementing an international agreement,
including commodity agreements (except agreements relating to
cheese or dairy products). .
The auction authority would apply only to quantitative restrictions
imposed or modified after the date of enactment.

Private Advisory Committees (Section 1103).—Private advisory
committees established under section 135 of the Trade Act of 1974
would be continued for the purposes of (1) advising on trade negotia-
tions and insuring effective implementation of the MTN codes, (2)
evaluating and refining those codes, (3) managing problems in key
trading sectors, and (4) advising on overall trade policy objectives and
priorities. The mandate of advisory committees would be broadened
to include support of implementation of trade agreements and other
trade policy activities. The President would be given discretion to
establish advisory committees on an appropriate basis when trade
policy activities of the U.S. Government warrant them, including com-
mittees on services.

The bill would repeal the requirement that existing advisory com-
mittees write summary reports of trade agreements entered into under
the Trade Act of 1974 after January 3, 1980. The bill would continue
exemptions of the advisory committees from provisions of the Federal
Advisory Committee Act and would, in addition, exempt agriculture
committees from the requirements of Title XVIII of the Food and
Agriculture Act of 1977.

Study of Possible Agreements With North American Countries
(Section 110}).—A study by the Executive Branch of the desirability
of entering into trade agreements to promote the mutual economic
growth of the United States, Canada, Mexico, and other appropriate
countries in the northern portion of the Western Hemisphere would
be. required. The study would examine the agricultural, energy, and
other sectors, and. would be submitted to the Committee on Ways and
Means of the House and the Committee on Finance of the Senate
within 2 years after enactment of the bill.

Section 337 of the Tariff Act of 1930 (Section 11065).—A civil pen-
alty would be provided for a violation of a cease and desist order issued
by the U.S. International Trade Commission under section 337 of
the Tariff Act of 1930. Section 337 permits the ITC to issue a cease
and desist order with respect to unfair trade practices in the importa-
tion of a product. The penalty would be a maximum of the higher of
either $10,000 or the market value of the goods in question for each
day in which an importation or sale of goods occurs in violation of the
order. The penalty would be recovered in a civil action brought by the
ITC.

Section 837 would be further amended to make clear that the statute
does not cover actions within the purview of the countervailing duty
law or the antidumping law. The ITC could suspend that part of an
investigation under section 337 which related to such actions.

‘Beporting Statistics on a Cost-Insurance-Freight (CIF) Basis (Sec-
tion 1108) —Import and balance-of-trade statistics would be required
to be reported on a CIF basis. Such statistics would be required to be
released 48 hours before other import or balance-of-trade statistics.
Also, there would be required publication of all tariff rates showing
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the rates which would be in effect if customs valuation were on a CIF
rather than the current basis.

Reorganizing and Restructuring of International Trade Functions
of the U.S. Government (Section 1109) —The President would be re-
quired to submit proposed legislation restructuring the foreign trade
policymaking and regulatory functions of the Federal Government by
July 10, 1979. In order to ensure that the 96th Congress takes final
action on a comprehensive reorganization of trade functions as soon
as possible, the appropriate committee of each House of Congress
would give the legislation proposed by the President immediate con-
sideration and would make its best efforts to take final action on a bill
to reorganize and restructure the international trade functions .of
the Government by November 10, 1979.

Study of Export Trade Policy (Section 1110) —On or before July
15, 1980, the President would submit to the Congress a study of the
factors bearing on the competitive posture of U.S. producers in world
markets and the policies and programs required to strengthen the rela-
tive competitive position of the United States in world markets. This
study would also include recommendations on the promotion of U.S.
exports generally, and exports by small business particularly, and on
the disincentives to exports created by the programs and activities of
regulatory agencies.

Generalized System of Preferences (Section 1111).—The General-
ized System of Preferences (GSP) under Title V of the Trade Act of
1974 would be modified as follows:

(1) The President would be permitted to continue GSP treat-
ment for eligible articles, and to designate new eligible articles,
from beneficiary developing countries which exceed the competi-
tive need limitation, ¢.e., no more than 50 percent of total annual
U.S. imports of an article eligible for GSP may come from one
country, if total imports of the article are less than $1 million
(adjusted annually to reflect changes in the GNP).

(2) The customs union rule which permits such entities to be
considered a single country for GSP, would be changed :

(a) To permit associations of countries contributing to com-
g;-ehensive regional economic integration among their mem-

rs to be designated as a single beneficiary developing
country ;

(b) to permit application of the competitive need ceilings
on GSP treatment (total annual imports of an elioible article
from any one country may not exceed (1) about $37 million,
or (2) 50 percent of total U.S. imports of the article) for a
specific article from an association of countries described
above to the individual member countries of such an associa-
tion rather than to the association as a whole; and

(¢) to reduce the minimum value-added requirement for
GSP articles from such an association from 50 percent to 35
percent, the requirement applicable to individual countries.

(8) The exclusion of OPEC member countries from GSP would
be modified to allow extension of GSP treatment to eligible
articles from OPEC countries otherwise qualifying as beneficiary
developing countries if they :
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(a) conclude bilateral product-specific trade agreements
with the United States in the MTN, and
(b) continue to supply petroleum to the United States.
Concession-Related Revenue Losses to U.S. Possessions (Section
1112).—11 a concession is granted in the MTN with respect to a prod-
uct upon which excise taxes are levied which produced 1n 1978 a major
share (10 percent or greater) of the revenues for the government of a
U.S. possession, then the Secretary of Commerce, with respect to fiscal
year 1980 and the next 4 fiscal years, would determine within 3 months
after the close of the fiscal year whether the concession contributed
importantly to a loss of such revenues to the possession in the fiscal
year concerned as a result of displaced sales of the product. In making
this determination, the Secretary would examine the extent to which
any other factors are contributing to a loss of such revenues.
If the Secretary determines a reduction in revenue exists, then the
President could add to the budget amounts to be appropriated to the
possessions concerned to offset in whole or in part the excise tax losses.

II. GENERAL EXPLANATION
Title and Purpose (Section 1 of the Bill)

Section 1 of the bill states that this act may be cited as the “Trade
Agreements Act of 1979”; contains a table of contents to the bill; and
lists the pu s of the act. The purposes are (1) to approve and im-
plement trade agreements negotiated under the Trade Act of 1974,
(2) to foster the growth and maintenance of an open world trading
system, (3) to expand opportunities for U.S. commerce in interna-
tional trade, and (4) to improve the rules of international trade and to
provide for the enforcement of such rules, and for other purposes.

Approval of Trade Agreements (Section 2 of the Bill)

Present law.—Article 1. section 8, clause 3 of the Constitution of the
United States of America confers upon the Congress the power to
“regulate commerce with foreign Nations . . .” Section 102 of the
Trade Act of 1974 (19 U.S.C. 2112) provides that a trade agreement
entered into by the President under that section enters into force with
respect to the United States only if certain conditions are met. Under
section 102 (e) (2), the President must transmit to Congress (1) copies
of the agreements entered into under section 102, (2) a draft bill im-
plementing the agreements, (3) a statement of proposed administra-
tive action to implement the agreements, and (4) a statement as to
how the agreements serve the best interests of the United States. Sec-
tion 151(b) of the Trade Act (19 U.S.C. 2191) requires the imple-
menting bill submitted by the President to contain (1) a provision
approving the trade agreements submitted under section 102, (2) a
provision approving the statement of administrative action submitted
with those agreements, and (8) changes in existing law or new statu-
tory authority necessary or appropriate to implement the trade agree-
ments. No trade agreement entered into under section 102 of the Trade
Act enters into force with respect to the United States unless the im-
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plementing bill is enacted into law under the procedures in section 151
of the Trade Act.

On June 19, 1979, the President fulfilled the requirements of sec-
tion 102(e) of the Trade Act by submitting trade agreements negoti-
ated during the Tokyo Round of Multilateral Trade Negotiations, to-
gether with the other required documents, to Congress. This message is
available in House Document No. 96-153, Parts I and IT.

The bill.—Section 2 of the bill would approve (1) the trade agree-
ments, and (2) the statements of proposed administrative action,
submitted to the Congress on June 19, 1979. The trade agreements
approved would be listed in section 2(c).

Section 2(b) would specify the precise texts of the trade agreements
which would be considered, under United States law, the texts of the
agreements approved under section 2(a). Section 2(b) would also
permit the President to accept for the United States the trade agree-
ments approved under section 2 (a), subject to several conditions. ‘

Section 2(b) (1) would permit two types of modifications in the
texts of the agreements submitted to the Congress on June 19, 1979.
First, minor technical or clerical changes, which do not affect the sub-
stance or meaning of the texts as submitted on June 19, could be made
before the final legal instruments or texts are adopted internationally.
The changes could arise out of the international “rectification”, <.e.,
formal legal drafting, process now underway in Geneva. Second, the
annexes to the agreements on government procurement and civil air-
craft could be modified so long as the President determines that such
modification preserves the balance of concessions reflected in the texts
as submitted on June 19. The President would be required to submit
copies of the final legal texts or instruments to the Congress.

Paragraphs (2) and (3) of subsection (b) would establish con-

ditions on U.S. acceptance of agreements approved under subsection
(a). Paragraph (2) would provide that the President may not apply
any agreement_to a country unless he determines that such country
has assumed the obligations of the agreement toward the United States
and, in the case of any major industrial country (Canada, Japan, the
European Communities, its member states, and such other countries as
the President may designate), the United States should not deny the
benefits of the agreement to such country because that country has not
provided competitive opportunities for U.S. commerce substantially
equivalent to those provided by the United States for that country’s
commerce in the overall agreements resulting from the MTN. .

Paragraph 3 of subsection (b) would establish a general rule that
the President may not accept for the United States any agreement
approved under subsection (a) unless each major industrial country
also accepts such agreement. The intent of this provision is to assure
that the United States does not commit itself to new international
rules which could only be effective and beneficial to the United States
if accepted bv all major western industrial countries. .

There would be two exceptions to this general rule. First, certain
agreements would not be subiect to this requirement at all, chiefly be-
cause they are either bilateral or involve specific products rather than
general international trade rules. These agreements are listed sepa-
rately in the discussion below of subsection (c¢).
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Second, the President would be permitted to accept any agree-
ment if all but one of the major industrial countries accept the agree-
ment and the President determines that certain other conditions are
met. Those conditions are that the nonaccepting country is not essen-
tial to operation of the agreement and, (1) that country is not 2 major
factor in trade in the products affected by the agreement, (2) that
country is being denied the benefits of the agreement, or (8) it is
in the national interest to accept the agreement and a significant por-
tion of U.S. trade will benefit, notwithstanding the nonacceptance by
that country. The European Communities, for purposes of paragraph
(8), would be considered to accept an agreement if either all its mem-
ber states or the European Communities accept the agreement.

Beasons for the provision—Section 2 accomplishes two basic objec-
tives: First, in accordance with sections 102 and 151 of the Trade Act
of 1974, subsection (a) approves certain trade agreements; described in
subsection (c), which were negotiated in the Multilateral Trade Nego-
tiations (MTN) and submitted to the Congress June 19, 1979, along
with the proposed statement of administrative action by the Erecutive
Branch. Second, subsection (b) of this section sets conditions for U.S.
acceptance of the obligations of the agreements and for the U.S. appli-
cation of an agreement to another country.

The bill constitutes an implementing revenue bill within the meaning
of section 151 of the Trade Act of 1974. As such, it must contain
provisions approving both the trade agreements and the statements of
proposed ddministrative action by the Executive Branch with respect
to those trade agreements. The agreements approved under subsection
(a) and described in subsection (c) all fall within the negotiating
mandate of section 102 of the Trade Act of 1974.

The condition on entry into force of a trade agreement under sec-

tion 102(e) (2) (A) of the Trade Act that a proposed statement of
administrative action be reported to and approved by the Congress
resulted from congressional concern, arising from events which oc-
curred after the Kennedy Round of Multilateral Trade Negotiations,
that the Executive Branch might otherwise attempt to implement the
new trade agreement in ways unknown to and not contemplated by
the Congress in approving the agreements and enacting this bill. The
statements of proposed administration action are not part of the bill
and will not become part of U.S. statutes upon enactment of the bill.
They will not provide any new, independent legal authority for
executive action.
_ In recommending approval of the statements of proposed admin-
istrative action, the committee indicates its conclusion that the state-
ments of proposed action are consistent with the trade agreements
as implemented by the bill. The committee does not necessarily ap-
prove or disapprove any particular element of the statements, except
as noted in this report. Finally, regulations implementing this bill
must, of course, be promulgated under the “Administrative Procedures
Act” provisions of title 5 of the United States Code.

Section 2(b) (1) of the bill would permit any substantive change in
the body of the text of any of the trade agreements approved under
section 2(a). The committee understands that the authority to modify
annexes will in fact, be used only to conclude negotiations with one
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or two countries on the Government Procurement Agreement. No
provision or interpretation of the bill will be affected by any technical
correction or modification of a text permitted in this section. )

The language of paragraph (b)(2) is chosen carefully to permit -
application of an agreement as implemented under the bill fo a

“country,” if that country meets the requirements of the paragraph
'with respect to the United States. This could include a country which -
does not become a party to the MTN agreement, Thus, for example,
an agreement might be applied in our trade relations with Taiwan
(or the people of Taiwan), although Taiwan can not adhere to the

formal MTN agreement. o .

The intent of section 2(b)(2) (B) is similar to that manifested
in section 126(c) of the Trade Act of 1974. However, unlike section
126, this provision in the bill will not require further legislative
action before the President may decide not to apply any agreement
to a major industrial country. Section 126 of the Trade Act will
remain law, and the President must still determine under section 126
(b) whether each major industrial country has granted reciprocal
competitive opportunities for U.S. commerce in the MTN agreements.
However, the committee is aware that the provisions of section(2) (b)
(2) (B) of the bill may serve as a sufficient basis for rectifying an
imbalance with respect to another country without necessitating fur-
ther recommendations by the President for legislative change pur-
suant to section 126 (¢).

The Executive Branch negotiators have indicated that they expect
all major industrial countries to accept each agreement. The President
should make every effort to achieve this expectation and, indeed,
should encourage maximum participation by all countries. However,
the authority to make an exception for one major industrial country
may be a useful precaution where nonacceptance by one such country
can be tolerated within the requirements of section 2. ST

The agreements approved by this bill are as follows: *

(1) The Agreement on Implementation of Article VII of the Gen-
eral Agreement on Tariffs and Trade (relating to customs valuation).

(2) The Agreement.on Government Procurement.

(3) The Agreement on Import Licensing Procedures.

(4) The Agreement on Technical Barriers to Trade (relating to
product standards).

(5) The Agreement on Interpretation and Application of Articles
VI, XVI, and XXIII of the General Agreement on Tariffs and Trade
(relating to subsidies and countervailing measures).

(6) The Agreement on Implementation of Article VI of the Gen-
eral Agreement on Tariffs and Trade (relating to antidumping
measures).

(7) The International Dairy Agreement. ,

(8) Certain bilateral agreements on cheese, other dairy products,
and meat,

(A) Agreement with the European Communities,
(B) Agreement with Switzerland,

(C) Agreement with New Zealand,

(D) Agreement with Austria,

(E) Agreement with Finland,



35

F; Agreement with Argentina,
G) Agreement with Australia,
H) Agreement with Israel,
I) Agreement with Iceland,
J) Agreement with Portugal, and
K) Agreement with Canada.
9) The Arrangement Regarding Bovine Meat.
10) The Agreement on Trade in Civil Aircraft.
T {il) Texts Concerning a Framework for the Conduct of World
rade.
(12) Certain Bilateral Agreements to Eliminate the Wine Gallon
Method of Tax and Duty Assessment.
(13) Certain other agreements to be reflected in Schedule XX of
the United States to the General Agreement on Tariffs and Trade:

(A) To Modify United States Watch Making Require-
ments, and to Modify United States Tariff Nomenclature and
Rates of Duty for Watches.

(B) To Provide Duty-Free Treatment for Agricultural and
Horticultural Machinery, Equipment, Implements, and Parts
Thereof, and

(C) To Modify United States Tariff Nomenclature and Rates
of Duty for Ceramic Tableware.

(14) The Agreement with the Hungarian People’s Republic.

Relationship of Trade Agreements to United States Law
(Section 3 of the Bill)

Present law.—No statutory law.

The bill—Section 3 of the bill would establish the relationship be-
tween agreements approved under section 2 and U.S. law; provide for
consideration under the procedures of section 151 in the Trade Act
of 1974 of any new legislation necessary or appropriate as a result of
future amendments to, or requirements or recommendations arising
under, these agreements, and provide that the Special Representative
for Trade Negotiations must keep Congressional advisers to the trade
agreements program continually informed as to the operation of the
trade agreements, including any requirements, amendments, or rec-
ommendations contemplated. Section 8(a) would affirm that no pro-
vision of any trade agreement approved under section 2, which is
inconsistent with any U.S. statute, nor the application of any such
iprovision to any person or set of facts, shall be given effect under U.S.
aw.

Subsection (b) of section 8 would provide that regulations pertain-
ing to an agreement and contemplated in the statements of proposed
administrative action must be issued within 1 year after the entry
into force of such agreement for the United States.

Subsections (c¢) and (d) of section 3 would provide that generally
the same procedures applicable to a trade agreement entered into
under section 102 of the Trade Act will apply whenever a legislative
change is necessary or appropriate as a result of an amendment to,
requirement of, or recommendation under a trade agreement ap-
proved under section 2. The President would be required to consult
with the Finance Committee and the House Ways and Means Com-
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mittee at least 30 days before submitting a bill to accomplish the
necessary or appropriate legislative changes. The President would be
required to submit to the Congress the text of the amendment, re-
quirement, or recommendation, a statement of proposed administra-
tive action, and a full explanation of the need for and benefits of the
proposed legislative change. The provisions of section 151 of the
Trade Act of 1974, requiring congressional action without amend-
ment within 90 days, would apply to a bill conforming to the require-
ments. .

Subsection (e) would amend section 161(b) (1) of the Trade Act of
1974 to make clear that the Special Representative for Trade Negotia-
tions must continue to consult with and inform congressional advisers
for the trade agreements program regarding the operation of the
agreements, including amendments, requirements, or recommendations
which may develop in international discussions under the agreements.

Subsection (f) would provide that no private right of action or
remedy is created by this act, or by the entry into force of any agree-
ment approved under the act, except as specifically provided in the act
or other laws of the United States.

Iteasons for the provision.—The relationship between the trade
agreements and United States law is among the most sensitive issues
in the bill. As stated in the statement of proposed administrative ac-
tion, the trade agreements are not self-executing. Implementation of
obligations for the United States under the agreements can only be
achieved as is provided in the Trade Act of 1974.

The committee specifically intends section 3 to preclude any attempt
to introduce into U.S. law new meanings which are inconsistent with
this or other relevant U.S. legislation and which were never intended
by the Congress. This bill has been developed by the committee, other
committees, and the President, to implement under United States law
the obligations assumed by the United States in the MTN trade
agreements. If, in the future, amendments to, or interpretations of,
any MTN agreement should be adopted internationally which are in-
consistent with U.S. legislation, the President may, upon approval by
Congress under section 3(c) of the bill, accept such amendments or
interpretations. No such amendment or interpretation shall be given
effect under U.S. law until it is approved and the necessary or appro-
priate changes to U.S. legislation have been enacted.

The committee is aware that some major trading partners are con-
cerned that particular elements of this bill do not repeat the precise
language of the agreements. This bill is drafted with the intent to per-
mit U.S. practice to be consistent with the obligations of the agree-
ments, as the United States understands those obligations. The bill
implements the United States understanding of those obligations.

Our trade laws are, and long have been, subject to administrative
and judicial review processes. These processes both lead to and require
greater precision in our law than the often vague terms of the agree-
ments or implementing regulations of other countries. Furthermore,
unfamiliar terms in the agreements, or terms which may have a dif-
ferent meaning in United States law than in international practice
or another country’s laws, need to be rendered into United States law
in a way which ensures maximum predictability and fairness.
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Subsection (e) assures that the Special Trade Representative will
continue to provide information to, and consult with Congress con-
cerning the negotiations and international application of the trade
agreements. The committee and particularly the Congressional ad-
visers, believe that the information, including telegrams and other
documents, and continuing consultations have been extremely useful
throughout the MTN, and should be no less helpful in the vital proc-
ess of applying the agreements. The continuation of close consultation
under section 161 of the Trade Act, as amended by the bill, is critical
to the future success of United States international trade policy.

TITLE I—COUNTERVAILING AND ANTIDUMPING
DUTIES

Introduction and Summary of the Agreements and Existing
Law

General Introduction

Title I of the bill implements two of the most important agreements
negotiated in the MTN : the Agreement on Interpretation and Appli-
cation of Articles VI, XVI, and XXTII of the General Agreement
on Tariffs and Trade (relating to Subsidies and Countervailing Meas-
ures) and The Agreement on Implementation of article VI of the
General Agreement on Tariffs and Trade (relating to Antidumping
Measures). This title substantially revises longstanding U.S. laws
pertaining to countervailing duties (section 303 of the Tariff Act of
1930; 19 U.S.C. 1303) and antidumping duties (the Antidumping
Act, 1921; 19 U.S.C. 160 et seq.). In addition to making necessary
changes in or additions to current law to implement United States
obligations under the two agreements, this title makes many appro-
priate changes in current law to provide for more expeditious deci-
sions, and more effective provisional and financial relief, when a do-
mestic industry is damaged by subsidized or dumped imports.

Subsidies and dumping are two of the most pernicious practices
which distort international trade to the disadvantage of United States
commerce. Subsidies are bounties or grants bestowed (usually by gov-
ernments) on the production, manufacture, or export of products, often
with the effect of providing some competitive advantage in relation to
products of another country. Subsidized competition may harm U.S.
producers in our own domestic market or in foreign markets for U.S.
exports. Countervailing duties are special duties imposed to offset the
amount of the foreign subsidy.

Dumping is the general term for selling in another country’s mar-
ket at prices less than “fair value.” Fair value is usually determined
by the exporter’s comparable home market price, though the ex-
porter’s price in a third country market, or the constructed value of
his merchandise, may be used to determine fair value in appropriate
circumstances. Antidumping duties are special duties imposed to offset
the amount of the difference between the fair value of the merchandise
and the price for which it is sold in the United States, 7.e., the dumping
margin. . :

Urgllcﬁer the rules of the General Agreement on Tariffs and Trade
(GATT), neither antidumping nor countervailing duties may be
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imposed unless subsidization or dumping of the imported product
causes or threatens to cause material injury to a domestic industry,
or materially retards establishment of a domestic injury. Current
U.S. law requires a showing of injury to a domestic industry by
reason of dumped imports before antidumping duties may be imposed.
No such showing is required to impose countervailing duties under
current U.S. law, unless the imported product is otherwise duty-free
and international obligations of the United States require a showing of
injury. Because the United States countervailing duty law, other than
the provision applying countervailing duties to duty-free imports,
predates the GATT, the Protocol of Provisional Application of that
agreement exempts the countervailing duty law from the rules regard-
ing injury. )

The most conspicuous change in current law required by the agree-
ments and adopted in this title is the introduction of a material in-
jury test before any countervailing duty may be imposed on products
of countries which assume the obligations of the agreement relating
to subsidies and countervailing measures. The “material injury” term
will also be used in the antidumping law. .

Other significant changes in existing law adopted in this title in-
cluded acceleration of the period for decision on dumping or subsidy
complaints, greater transparency of investigations, and earlier and
more effective application of provisional measures to imports during
an investigation. Related provisions of title X of the bill provide for
judicial review of several important decisions by the administrator of
the law. The revisions are all consistent with the agreements and, in
the view of the committee, should greatly improve the effectiveness of
our laws.

By way of general introduction, the committee emphasizes the
potentially important international rules on the use of subsidies in-
corporated in the agreement relating to subsidies and countervailing
measures. That agreement extends the current GATT rule prohibiting
export subsidies on industrial products to primary mineral produects
and expands the existing GATT illustrative list of specific export
subsidy practices. Further, the agreement acknowledges the potential
trade-distortive effects of domestic subsidies and provides an illustra-
tive list of such domestic subsidies. Finally, the agreement provides 2
more certain standard for determining when a foreign export subsidy
on agricultural products is unfairly damaging our export interests.

These rules could be important in reducing the number of foreign
subsidy practices, and thus the need for countervailing duties. Further-
more, if vigorously enforced by the United States and fairly carried
out by all parties, these provisions should expand the competitive op-
portunities for U.S. exporters who currently face subsidized competi-
tion in foreign markets.

Summary of Ewisting International Bules

Both the Agreement relating to Subsidies and Countervailing Meas-
ures and the Agreement relating to Antidumping Measures elaborate
and supplement a substantial body of rules embodied in or developed
under the GATT. The Congress has never approved or disapproved
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the GATT or the particular existing rules, nor will it do so by enact-
ing this bill.

Current International Rules—The basic GATT rules concerning
imposition of both countervailing and antidumping duties are con-
tained in Article VI of the GATT. These rules are that countervail-
ing or antidumping duties may not be imposed in an amount in excess
of the amount of subsidization (in the case of countervailing duties)
or the “margin of dumping” (in the case of antidumping duties).
Furthermore, neither countervailing nor antidumping duties may be
imposed at all unless the dumping or subsidization causes or threatens
to cause material injury to a domestic industry or to retard materially
the establishment of a domestic industry (hereinafter collectively
referred to as “injury”). As noted above, because the U.S. counter-
vailing duty law generally predates the adoption of the GATT in
1947. Therefore, the United States is not obligated to adopt an injury
test. The countervailing duty law was amended in 1975 to apply for
the first time to duty-free imports. The United States does require an
injury test with respect to duty-free imports of products of GATT

_members to the extent required by Article VI.

“Subsidy” is not defined in the GATT, though a partial list of
export subsidies has been developed over time by some parties to the
GATT. “Dumping” is defined as the introduction of a product into
another country at less than its “normal value,” i.e., less than the
comparable home market price in the ordinary course of trade or, if
such price is not available, less than the price offered in a third coun-
try, which may be the highest such price or a representative price,
or the cost of production plus general expenses and reasonable profits,
“Normal value” is similar to “fair value” in the Antidumping Act,
1921 and in this bill.

There are additional special rules in Article VI prohibiting the
levy of simultaneous countervailing and antidumping duties for the
same practice and prohibiting imposition of such duties solely for the
nonexcessive remission of consumption taxes, e.g., for border tax
adjustments such as those employed in value-added tax systems. There
is a presumption against an mjury finding in the case of a price-sup-
port scheme for a primary product which does not unduly encourage
exports and which results in export prices for such products which at
times are hisher and at times are lower than domestic prices.

Article XVI of the GATT establishes limited rules concerning
the use of subsidies. A party granting a subsidv which onerates, di-
rectly or indirectly, to increase its exports or to reduce its imports
must notify other parties of the nature and estimated effect of the
subsidy. Where a subsidy causes or threatens “serious prejudice” to
the interests of another party, the party granting the subsidy must
consult with affected parties upon request and discuss “the possi-
bility of limiting the subsidization.” This rule. in practice, has proved
as toothless as might be surmised from its terms.

Article XVTI provides certain additional rules applicable to export
subsidies. Domestic subsidies are not subject to the additional rules.
The parties recognize that export. subsidies may harm trade interests
of other parties. Article X VI prohibits application of export subsidies
on any primary product in a manner which results in the subsidizing



40

country having more than “an equitable share of world trade in that
product.” The major industrial countries have accepted in Article XVI
an additional obligation not to grant export subsidies on any nonpri-
mary, e.g., industrial, product ¢f that subsidy results in exports sales
at prices below those charged in the home market.

Articles XXII and XXTII contain the basic dispute settlement
mechanism. Parties are required to consult with one another in the
event of a dispute or question concerning operation of the GATT.
If consultations do not lead to a solution, and if a party considers
that benefits accruing to it directly or indirectly under the GATT
are nullified or impaired by action of another party, then the dis-
pute may be referred to the Contracting Parties to the GATT. The
parties then investigate the matter (in practice by forming a panel of
“experts”) and may make recommendations or, ultimately, authorize
retailiatory action by the complaining party. There are no time limits
for dispute settlement under Articles XXII and XXIIT.

In addition to these basic GATT provisions, there is an Interna-
tional Antidumping Code to which the United States and other
industrial countries are signatories. This code elaborates-and sup-
plements the basic GATT rules concerning investigation of dumping
complaints and application of antidumping duties. The Congress has.
never approved the code, and indeed has specifically provided in sec-
tion 201 of Public Law 90-634, that (1) any conflict between the code
and the Antidumping Act, 1921, as applied, must be resolved in favor
of the Act, (2) the code may be given effect only to the extent con-
sistent with U.S. law, and (3§ the code may not restrict the discretion
of the Tariff, now International Trade, Commission. The Congress
enacted these provisions in response to Executive Branch proposals
to interpret the existing U.S. law to conform to the code. The Con-
gress was concerned that this might result in limiting or distorting the
Interpretation of the Antidumping Act, 1921.

Summary of the Subsidy and Antidumping A greements .

The Agreement on Interpretation and Application of Articles Vi,
XVI, and XXTII of the General Agreement on Tariffs and Trade
(relating to Subsidies and Countervailing Measures) (“The Subsidies
Agreement”) and the Agreement on Tmplementation of Article VI of
the General Agreement on Tariffs and Trade (relating to Antidump-
ing Measures) (“The Antidumping Agreement”) contain similar ob-

ligations with respect to investigation of complaints and application of
measures against imports. The agreements are therefore summarized
t;gither, though ;Tlll)ortalnt gliﬂ?lelrelslces are noted, and there is a sep-
rate summary of the rules in the idi ini
arate, subs_idieZ. ubsidies Agreement pertaining to
The United States has long sought greater discipline over the use
of subsidies by our trading partners. Existing GATT rules, in-
cluding both su'bstantlye rules and dispute settlement procedures, have
not served as an effective deterrent to the range of domestic and ex-
port subsidies granted by these countries. Qur trading partners,
on the other hand, have long urged the United States to adopt the
GATT material injury test in our countervailing duty law. These
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ob.jsqtlves were the principal motivation for the negotiation of the
Subsidies Agreement.

Based largely on the 1967 Antidumping Code and experience there-
under, the United States negotiators sought to establish or elaborate
rules for investigation of dumped and subsidized imports, injury to
domestic industries, imposition of provisional and final countermeas-
ures, and settlement of international disputes. These elements were first
negotiated in the Subsidies Agreement and then proposed, with modi-
fications based chiefly on the differences between dumping and subsi-
dization, as a revised version of the Antidumping Code.

Principal Elements of the Agreements—The major common ele-
aments of the two agreements are :

1. A requirement that the investigation of practices and imposition
of countervailing or antidumping duties be in accordance with both
Article VI of the GATT and the pertinent agreement (Article I of
both agreements). :

2. A provision that investigations may be initiated (normally at the
request of an indvstry, but also on the motion of the government)
only if there is “sufficient evidence” and allegation of (a) subsidization
or dumping, (b) material injury, and (c) a “causal link” between the
subsidization or dumping and the injury (Article 2 of the Subsidies
Agreement ; Article 5 of the Antidumping Agreement).

3. Provisions for “transparency” in all phases of a countervailing
duty or dumping case, including publication of laws and regulations,
investigations, and decisions, and access to information on which de-
cisions are based, subject to protection of legitimately confidential
information.

4. A provision permitting provisional measures during an investiga-
tion after preliminary findings of the elements necessary for imposition
of countervailing or antidumping duties (or retroactively in defined
“critical circumstances”). Provisional measures may not normally ex-
ceed 120 days, except in critical circumstances (Article 5 of the Sub-
sidies Agreement; Articles 10 and 11 of the Antidumping Agreement).

5. Elaboration of factors to be evaluated in determining injury

Article 6 of the Subsidies Agreement; Article 8 of the Antidumping
greement).

6. A provision permitting suspension or termination of cases by
agreements eliminating the injurious effect of the alleged subsidization
or dumping (Article 5 of the Subsidies Agreement; Article 7 of the
Antidumping Agreement).

7. Definition of certain other important terms, e.g., industry.

Special Provisions in the Subsidies Agreement.—As noted above,
the major objective of the United States in the negotiations for a sub-
sidies agreement was to strengthen international disciplines on the
use of subsidies (comparable international discipline on dumping
would be far more difficult, as dumping is normally a function of
pricing practices of individual business or agricultural entities).
As compared with existing GATT rules, the Subsidies Agreement has
the following principal features:

1. A prohibition of export subsidies on primary mineral products,
as well as all nonprimary products, regardless of whether the export
subsidy results in lower export prices than domestic prices.
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2. A more precise limitation on export subsidies for agriculture.
Parties may not grant export subsidies on agricultural products in a
manner which results in either displacement of the exports of another
party to the Subsidies Agreement, “bearing in mind developments in
world markets”, or prices for the subsidized export materially below
those of other suppliers to a particular market.

3. An updated illustrative list of export subsidies. The committee
understands that the adoption of this list and approval of the MTN
subsidies and countervailing measures agreement does not prejudice
or affect in any manner the dispute concerning the U.S. Domestic
International Sales Corporation (DISC) and other countries’ for-
eign tax practices under XXTTT of the GATT.

4. With respect to domestic subsidies, explicit recognition of the
potential harmful effects of such subsidies on domestic and export in-
dustries of other parties, requirement that parties weigh such poten-
tial adverse effects and seek to avoid them in devising domestic subsidy
programs, and explicit recognition that domestic subsidies may seri-
ously prejudice the interests of another party, nullify or impair GATT
benefits, or cause or threaten to cause injury to the domestic industry
of another party. If such effects occur, parties could retaliate upon the
approval of the Committee of Signatories to the agreement.

5. An illustrative list of domestic subsidies.

6. A provision that, if a country refuses to notify a subsidy practice
on request, another party may notify the subsidy practice to the Com-
mittee of Signatories, the organizational body under the agreement.

7. A dispute settlement procedure incorporating time limits in-
tended generally to provide final results within 7 months in the case of
an export subsidy dispute or 8 months in the case of any other dispute
under the agreement,

8. In the case of developing countries which become parties to the
agreement, less stringent rules concerning export subsidies, but pro-
vision for phaseout of those subsidies over time and in light of their
stage of development.

The committee believes these features of the Subsidies Agreement
are a positive step in the effort to achieve discipline over subsidy prac-
tices, but much will depend on vigorous enforcement and willingness
of the parties to observe their letter and spirit. Ambiguities and
opportunities to justify circumvention remain in the new rules. If
the United States does not press hard for enforcement, or if the inter-
national community, particularly the dispute settlement body, chooses
to read the basic rules narrowly and the qualifications and exceptions
broadly, then U.S. commerce will gain little,

The administration has promised to seek vigorous enforcement, and
the provisions of Title IX, as well as Title I, of the bill are intended to
help assure such enforcement when affected private citizens complain
of foreign violations. The committee intends to monitor these rules,
and their international application, very closely.

Structure of Title T

. Title I of the bill amends the Tariff Act of 1930 by adding a new
title VII concerning countervailing and antidumping duties. The new
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title in turn is divided into subtitles A, B, C, and D. Subtitle A deals
with countervailing duty cases, including procedures and standards for
instituting investigations, applying provisional relief measures; term-
inating or suspending cases, and imposing final countervailing duties.
Subtitle B establishes comparable provisions with respect to anti-
dumping cases. Subtitle C sets common administrative review pro-
visions for antidumping and countervailing duty cases. Subtitle D
provides definitions and certain additional rules, most of which are
applicable to both antidumping and countervailing duty cases under
this title. ,

The remainder of title I consists of amendments and repeals of exist-
ing law and certain special transition rules. The provisions of new
Title VII of the Tariff Act of 1930, as added by section 101 of the bill,
are discussed below.

TITLE VII OF THE TARIFF ACT OF 1930

SUBTITLE A—IMPOSITION OF COUNTERVAILING
DUTIES

Countervailing Duties Imposed (Section 701 of the Tariff Act
of 1930)

Present law.—Section 303 of the Tariff Act of 1930 (19 U.S.C. 1303)
(ill.npqges a countervailing duty on any imported article or merchan-
ise if—
(1) any country, colony, province or other subdivision of gov-
ernment where the product is manufactured or produced, or
(2) any person, partnership, association, cartel, or corporation
pays or bestows, directly or indirectly, any bounty or grant upon
the manufacture, production, or export of that product. The duty
is imposed whether (1) the product is imported directly from
the country or through third countries, and (2) the product is in
the same condition as when it was exported from the country of
_production or otherwise.

Section 308 generally does not require that imports benefiting from
a bounty or grant injure a domestic industry before a countervailing
duty is imposed. However, if the international obligations of the
United States® require that duty-free articles from a particular
country injure a domestic industry before a countervailing duty may
be imposed, then section 303 (a) (2) requires a determination whether
a domestic industry is being or is likely to be injured, or is prevented
from being established, by reason of the importation of the article or
merchandise benefiting from the bounty or grant.

The amount of the countervailing duty imposed on an imported
article is equal to the “net amount” of the boiunty or grant. That duty
is in addition to other duties imposed on the imported article.

The terms “country”, “industry”, “bounty or grant”, “net amount”
of a bounty or grant. and “injury” are not defined in section 303.

The bill—The bill would leave section 303 (a) (1) and (2) of the
Tariff Act in effect. Section 303 would apply to all imports other than

1 See, e.g., Article VI of the General Agreement on Tariffs and Trade.
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those to which new section 701 of the Tariff Act of 1930, as added by
section 101 of the bill, applies (see the explanation of section 103 of
the bill below). " ‘

Under section 701 of the Tariff Act, as added by section 101 of the
bill, a countervailing duty would be imposed on a class or kind of
merchandise imported into the United States if—

(1) a country to which the United States accords the benefits
of the Agreement on Subsidies and Countervailing Measures, or
(2) a person, who is a citizen or national of such a country, or
an organization organized in such a country,
is providing, directly or indirectly, a subsidy with respect to the manu-
facture, production, or exportation of that merchandise. No counter-
vailing duty could be imposed under section 701 unless a domestic
industry is materially injured or threatened with material injury, or
the establishment of an industry in the United States is materially
retarded, by reason of imperts of the class or kind of merchandise
with respect to which a subsidy is being provided. The amount of the
countervailing duty imposed would be in addition to any other duties
and would equal the amount of the net subsidy.

Countries to which the United States accords the benefit of the
agreement and, therefore. to the merchandise of which section 701
would apply, would include only—

(1) countries to which the United States applies the agree-
ment as determined under section 2(b) (2) and (3) of the bill,

(2) countries which assume obligations benefiting the United
States which are substantially equivalent to the obligations of
the agreement, and

(3) -countries between the United States and which there is an
agreement in effect that requires unconditional most-favored-
nation treatment of imports into the United States and meets the
other requirements of section 701(b)(8) of the Tariff Act, as
determined by the President.

_ The terms “country”, “industry”, “subsidy”, “net subsidy”, “mate-
rial injury”, and “Agreement” are defined in section 771 of the Tariff
Act, as added by section 101 of the bill. The explanation of these terms
is contained in the explanation of section 771 below.

The application of countervailing duties under current law to
merchandise (1) whether it is imported directly from the countr
providing the subsidy or from third countries, and (2) whether it is
imported in the same condition as when exported from the subsidizing
country or otherwise, would continue under sections 701 and section
771 (12) of the Tariff Act of 1930. as added by section 101 of the bill.

. Reason for the provision.—Section 701 would establish the condi-
tions for imposition of countervailing duties consistent with the
agreement. A domestic industry must be materially injured by reason
of subsidized imports before a countervailing duty could be imposed.

Section 701 would apply only to the extent (1) required by the
agreement, as determined under section 2(b) of the bill, and (2) pro-
vided under section 701(b) (2) and (3). In all other cases, section 303
of the Tarl_ﬂ" Act of 1930, as amended under section 103 of the bill,
would continue to apply. Section 303 would continue to require injury
as a condition for imposition of countervailing duties only on duty-free
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imports and only if the international obligations of the United States
so require. .

Selective application of section 701 is intended to encourage coun-
tries to. assume the obligations of the agreement, or substantially
equivalent obligations, with respect to the United States. This applica-
tion is consistent with the agreement and the GATT, including the
Protocol of Provisional Application of the General Agreement on
Tariffs and Trade.

The committee understands that the only country which currently is:
committed to assume substantially equivalent obligations with respect
to the United States, within the meaning of section 701(b) (2), is
Taiwan. The committee also understands that the only agreements
which could potentially meet the requirements of section 701(Db) (3)
are agreements with Venezuela, Honduras, Nepal, North Yemen, Kl
Salvador, Paraguay, and Liberia. No other countries have equivalent
rights under agreements with the United States which could meet the
requirements of section 707(b) (3).

Section 701 would deviate from current section 303 of the Tariff Act
in referring to a “class or kind of merchandise” rather than an “article
or merchandise.” This difference merely enacts current practice under
section 303 and is analogous to the statutory requirement in section
201(a) of the Antidumping Act, 1921 (19 U.S.C. 160). The change
clarifies that domestic petitioners and the administrators of the law
have reasonable discretion to identify the most appropriate group of
products for purposes of both the subsidy and injury investigations.

Procedures for Initiating a Countervailing Duty Investiga-
tion (Section 702 of the Tariff Act of 1930)

Present law.—Under section 303 (a) (3) of the Tariff Act of 1930, an
investigation to determine whether a bounty or grant is being paid or
bestowed must be initiated by the Secretary of the Treasury (1) upon
the filing by any person of a petition setting forth his belief that a
bounty or grant is being paid or bestowed together with the reasons
for that belief, or (2) if the Secretary believes an investigation is
warranted in light of information presented to the Commissioner of
Customs (see 19 C.F.R. 159.47). Under current practice, Treasury
may refuse to accept a petition for filing if the information it con-
tains does not adequately identify specific subsidy practices. There is
no time limit on the period during which Treasury reviews a petition
before accepting it for filing. The International Trade Commission
(ITC) is not informed about petitions at the time they are filed with
Treasury. .

The bill—Under section 702 of the Tariff Act, as added by section
101 of the bill, a countervailing duty investigation to determine
whether the elements necessary for imposition of a countervailing
duty under section 701 exist would have to be commenced if the ad-
ministering authority determines, in light of anv information avail-
able to it, that the investigation is warranted. Upon the filing by a
domestic interested party, on behalf of an industry, of a petition alleg-
ing the elements necessary for imposition of a countervailing duty
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under section 701, a countervailing duty proceeding must be com-
menced. The petition would be filed with the authority and the ITC.
The petition would have to be accompanied by information reasonably
available to the petitioner supporting the allegations. It may be
amended as the authority and ITC permit.

Within 20 calendar days after the day on which a petition is filed,
the authority would have to determine whether the petition alleges the
elements necessary for relief supported by information reasonably
available to the petitioner. If the determination is positive, the author-
ity would initiate a countervailing duty investigation. If it is negative,
the authority’s proceeding, and the ITC’s inquixgr under- section 703,
would be terminated. In either case, notice of the determination would
be published in the Federal Register by the authority.

The term “administering authority” would be defined in section
771(1) of the Tariff Act to be the Secretary of the Treasury or the
officer of the United States to whom responsibility for administering
Title VII of the Tariff Act is transferred by law. A domestic interested
party would be defined under section 771(9) of the Tariff Act to be
(1) a manufacturer, producer, or wholesaler in the United States of
a like product, (2) a certified or recognized union or group of work-
ers which is representative of an industry engaged in the manufac-
ture, production, or wholesale in the United States of a like product,
or (3) a trade or business association, a majority of whose members
manufacture, produce, or wholesale a like product in the United States.
The term “like product” is defined under section 771(10) of the Tariff
Act to be a product which is like, or in the absence of like, most similar
in characteristics and uses with, the imported merchandise subject to
an investigation or proceeding initiated under section 702. (See the
ex%lanation of section 771 for the explanation of these terms.)

he procedures described above and the other procedures under
subtitle A of Title VII of the Tariff Act of 1930, as added by section
101 of the bill, would be generally applicable to section 303 of the
Tariff Act, as amended by section 103 of the bill, under regulations
prescribed by the administering authority. (See the explanation of
section 103 of the bill below.)

Reason for the provision.—Section 702 would establish the criteria
for initiating a countervailing duty proceeding and investigation. The
term “investigation” applies to that activity which begins when the
authority makes an affirmative determination under section 702(a)
or 702(c) and ends upon a final disposition of the issue under section
703, 704, or 705, as the case may be. The term “proceeding” applies to
that activity which begins when a petition is filed under section 702 (b)
and ends upon the final disposition of the case, up to revocation of &
countervailing duty order, 1f any, under section 702, 703, 704, 705, or
751, as the case may be.

_The major diﬁereqces between current law and practice and sec-
tion 702 are (1) a petition must be accepted for filing, (2) the author-
ity must determine whether to initiate an investigation within 20
calendar days after filing, and (3) a person wishing to file a petition

1 Material injury or threat of material injury to a domestic industry, or material re-
tardation of establishment of a domestic industry, by reason of imporis of a class ot
kind of merchandise with respect to the manufacture, production, or exportation of which
& subsidy s being provided.
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must meet standing requirements. Section 702 prohibits refusal of ac-
ceptance of a petitione%or filing. The committee expects the authorit
to advise and to assist private parties, as appropriate, before they ﬁl%
a petition.

The committee intends section 702(c) (1) to result in investigations
being initiated unless the authority is convinced that the petition and
supporting information fail to state a claim upon which relief can be
granted under section 701 or the petitioner does not provide informa-
tion supporting the allegations which is reasonably available to him.
Under this standard, it may be proper to refuse to commence a pro-
ceeding if the specific practice alleged has been determined not to be
a subsidy, as a matter of law, in a prior investigation. However, the
authority could not refuse to commence a proceeding merely because
of conjecture that the practice is not a subsidy.

The committee expects the 20-day time limit, and all other time
limits under title VII of the Tariff Act, to be met in all cases. If the
last day for a determination falls on a Saturday, Sunday, or legal
holiday, then the determination must be made on the next working
day. Preferably, determinations will be made before the last day per-
mitted by law.

The committee intends the determination as to the information
“reasonably available” to a petitioner to be made in light of the cir-
cumstances of each petitioner. Information may be reasonably avail-
able to one petitioner but not to another because of differing resources
or other characteristics.

The standing requirements in section 702(b) (1) for filing a petition
implement the requirements of Article 2(1) of the agreement. The
committee intends that they be administered to provide an opportunity
for relief for an adversely affected industry and to prohibit petitions
filed by persons with no stake in the result of the investigation.

Preliminary Determinations (Section 703 of the Tariff Act of
1930)

Present law.—Under section 303(a) (4) of the Tariff Act of 1930,
the Secretary must, within 6 months after the date on which a petition
is filed, or notice of an investigation initiated by the Secretary on his
own motion is published, make a preliminary determination whether a
bounty or grant is being paid or bestowed. The 6-month period cannot
be extended. The International Trade Commission (ITC) makes no
preliminary determination on injury under current law.

Liquidation of entries of merchandise subject to a countervailing
duty investigation cannot be suspended under current law until there
is a final affirmative determination that a bounty or grant exists under
section 303(a) (4). While liquidation is suspended, Treasury usually
requires the importer to deposit estimated duties covering the amount
of the estimated countervailing duty under section 505 of the Tariff
Act of 1930 (19 U.S.C. 1505). Countervailing duties can be imposed
retroactively on entries of duty-free articles made on or after the date
of an affirmative final determination under section 303(a) (4) and be-
fore the date of an affirmative injury determination by the ITC under
section 303 (b) (1) (A) (see section 303(c) of the Tariff Act).
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The bill—Under section 703(a) of the Tariff Act, as added by sec-
tion 101 of the bill, the ITC would be required to make a determina-
tion, based upon the best information available to it at the time,
whether there is a reasonable indication that an industry in the
United States is being materially injured or threatened with material
injury, or the establishment of an industry in the United States 18
being materially retarded, by reason of imports of the merchandise
which is the subject of an investigation commenced or initiated by the
authority under section 702(a) or 702(c). This determination would .
have to be made within 45 calendar days after (1) the date on which
the ITC receives notice from the authority that it is commencing an in-
vestigation under section 702(a), or (2) the date on which a petition
is filed with the ITC under section 702(b) (2).

If the ITC’s determination is affirmative, then the authority’s investi-
gation as to the existence of a subsidy would continue. If the determina-
tion is negative, then the countervailing duty proceeding would
terminate. ,

Under sections 703 (b), (¢), and (d) of the Tariff Act, the authority
would be required to determine, based upon the best information avail-
able to it at the time, whether there is a reasonable basis to “believe or
suspect” that a subsidy is being provided with respect to the class or
kind of merchandise under investigation. This determination would
have to be made within 85 calendar days after the date on which an
investigation is commenced under section 702(a) or a petition is filed
under section 702(b) (1). The authority’s preliminary determination
could be made up to 150 days after the investigation is commenced
or the petition is filed, as the case may be, if (1) the petitioner makes a
timely request for an extension, or (2) the authority concludes that
the parties to the investigation are cooperating and that additional
time is necessary before a preliminary determination because the case-
1(51 5}?%'3),(()1_';iinarily complicated, within the meaning of section 703(c)

i). :

Upon making an affirmative or negative preliminary determination,
the authority would continue its investigation as to the existence of a
subsidy and publish notice of its preliminary determination in the Fed-
eral Register. If the authority’s preliminary determination is affirma-
tive, then the TTC would begin its investigation with respect to-
material injury under section 705(b) and liquidation of entries of
merchandise subject to the determination would be suspended. This
suspension would apply to entries made on or after the date on which
notice of the authority’s preliminary determination is published in the
Federal Register. Importers of merchandise liquidation of which is
suspended would be required to post security, at the time of entry,
equal to the estimated amount of the net subsidy. The amount of this
security could be subsequently adjusted if the amount of the estimated
net subsidy changes.

Under section 703 (e), if the petitioner alleges critical circumstances.
the authority would be required to determine promptly, on the basis of
the best information available to it at the time, whether there is a rea-
sonable basis to believe or suspect that critical ciremustances exist. The
al]g,,q:atlon could be in _the original petition or in an amendment to the
petition made at any time before the 20th day before the day on which
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the authority would be required to make a final determination in the
investigation under section 705. For purposes of section 703(e), the
term “critical circumstances” means that (1) a subsidy under investi-
gation is inconsistent with the Agreement, and (2) there have been
massive imports of the class or kind of merchandise which is the sub-
ject of the investigation over a relatively short period.

If the authority’s critical circumstances determination under section
703(e) and its-preliminary determination under section 703(b) are
affirmative, then the suspension of liquidation required under section
703(d) would apply to all entries of the merchandise subject to the
investigation which are unliquidated on the date of the critical cir-
cumstances determination and were entered on or after the date
which is 90 days before the date on which suspension of liquidation is
ordered under section 703(d). Final countervailing duties would be
imposed under sections 706 (b) (1) and 701 (a) on merchandise liquida-
tion of which is suspended by reason of section 703(e) only if the
authority and the ITC make final affirmative findings as to the exist-
ence of critical circumstances under section 705(a) (2) and 705(b)
(4) (A), respectively.

Reason for the provision—Section 7038 would establish the time
limits and standards for preliminary determinations, including pre-
liminary critical circumstances determinations, by the authority and
the ITC during a countervailing duty investigation. It would also
prescribe the consequences of preliminary determinations.

The major differences between current law and practice and section
703 are (1) the requirement that the ITC make a reasonable indication
determination with respect to injury, (2) the time period for the
authority to make a preliminary determination, and (3) the require-
ment that liquidation be suspended upon an affirmative preliminary
determination by the authority. Before a countervailing duty investi-
gation is initiated, Article 2(4) of the Agreement requires considera-
tion whether both a subsidy and injury exist. The petition determina-
tion by the authority under section 702(c) and the determination by
the ITC under section 708 (a) will implement that requirement for the
United States. While the committee recognizes that the ITC cannot
conduct a full-scale investigation in 45 days, it expects the Commission
to make every effort to conduct a thorough inquiry during that period.
The nature of the inquiry may vary from case to case depending on the
nature of the information available and the complexity of the issues.

The committee intends the “reasonable indication” standard to be
applied in essentially the same manner as the “reasonable indication”
standard under section 201(c) (2) of the Antidumping Act, 1921 has
been applied. The burden of proof under section 703 (a) would be on
the petitioner. .

A major objective of this revision of the countervailing duty law
is to reduce the length of an investigation. Long investizations serve
no purpose. They delay relief for domestic industries. They prolong
the period of uncertainty, inherent during an investigation, making
business decisions by importers difficult if not impossible. Finally, the
committee does not believe that long investigations necessarily yield
more accurate results than expeditious investigations. ) )

The committee believes the 12- and 15-month investigation periods
under current law are too long. The 6-month period before a pre-
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liminary determination under current law is also too long. The 85-day
period provided under section 703(b) for the - authority’s pre-
liminary determination is adequate for almost all cases. For these rare,
extraordinarily complicated cases where 85 days are not enough, up
to 150 days may be used. In light of the importance of expeditious
investigations, the authority’s discretion to extend the time period
under section 703(c) (1) (B) is narrowly circumscribed. The com-
mittee intends that very few extensions be made under that provision.

The committee expects the authority to allocate adequate resources
to countervailing duty investigations. The committee intends that the
authority arrange its staffing and internal procedures so that informa-
tion will be developed quickly. This will permit foreign parties time to
provide information and also provide the petitioner time to respond to
the information acquired by the authority. If the petitioner does not
have sufficient time to respond, he can request an extension under
section 703 (¢) (1) (A).

The standard for the authority’s determination under section 703
(b), i.e., “whether there is a reasonable basis to believe or suspect”, is
not stringent and is intended to be lower than the Treasury’s standard
for preliminary determinations under current practice. In essence,
there should be an affirmative preliminary determination under sec-
tion 703(b) if the best information available at the time is sufficient
on its face to establish that a subsidy is being provided. ,

The requirement that liquidation be suspended upon an affirmative
preliminary determination is intended to preserve the status quo dur-
ing the remainder of the investigation. If the final determination of
either the authority or ITC is negative, then the security required
under section 703 (d) (2) will be returned under section 705 (c) (3) (B).
If the final determinations are affirmative and a countervailing duty
order is issued, then countervailing duties will be imposed in almost
all cases under section 706(b)(1) on merchandise, liquidation of
which is suspended, subject to the order.

The critical circumstances provision is consistent with article 5(9)
of the agreement. Because the majority of entries are liquidated with-
in 6 weeks after the date of entry, the committee intends that deter-
minations made under section 703(e) be made quickly so that retro-
active suspension of liquidation can provide meaningful relief. If
critical circumstances are alleged at least 20 days before the authority
makes a preliminary determination under section 703 (b), then that
determination must include the critical circumstances determination.
If critical circumstances are alleged after the authority’s preliminary
determination, then the critical circumstances determination should
be made generally within 20 days after the day the allegation is made.
In determining whether a subsidy is “inconsistent” with the agree-
ment, the authority should consider both the letter and the spirit of
the agreement.

Termination or Suspension of Investigation (Section 704 of
\ : the Tariff Act of 1930)

Present law.—Under current practice, countervailing duty investi-
gations may be terminated by the Treasury upon the withdrawal of a
petition by the petitioner. Section 308 of the Tariff Act does not
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authorize agreements with foreign exporters or governments to take
remedial action, nor does it permit suspension of investigations.

Section 303(d) (2) does permit the Secretary to waive the impo-
sition of countervailing duties after an investigation is concluded. The
authority to grant waivers will terminate on the date of enactment of
the bill, as provided in section 303(d) (4) (A) (ii). One condition on
the waiver authority is that “adequate steps” be taken to reduce sub-
stantially or eliminate the adverse etfect of the bounty or grant. This
condition has been met by agreements with foreign governments in a
number of cases.

The bill—Section 704(a) of the Tariff Act of 1930, as added by
section 101 of the bill, would permit the authority or ITC to termi-
nate a countervailing duty investigation upon withdrawal of the
petition by the petitioner. During the period which begins on the day
a petition is filed under section 702(b) (1) and ends on the day of the
authority’s determination under section 703(b), only the authority
could terminate an investigation under section 704(a). If the author-
ity terminates an investigation during that period, the ITC would ter-
minate its inquiry under section 703 (a).

Sections 704 (b), (¢), (d), (e), (f), (h), and (i) would permit sus-
pension of a countervailing duty investigation at any time before
the authority makes a final determination under section 705(a), under
carefully specified conditions, upon acceptance by the authority of an
agreement by foreign exporters or governments to take remedial ac-
tions with respect to the mechandise under investigation. An investi-
gation could be suspended only if the agreement is in the public
Interest, can be effectively monitored by the United States, and meets
specific criteria.

Normally, the government of the country in which the subsidy prac-
tice is alleged to occur, or exporters accounting for substantially all of
the imported merchandise under investigation, would be required to
agree, with respect to the merchandise under investigation, to eliminate
the subsidy, to offset completely the net subsidy amount, or to cease
exports, within 6 months after the date on which the investigation is
suspended. The quantity of merchandise imported into the United
States under the agreement during the period before complete elimina-
tion, offset, or cessation could not be more than the quantity imported
during a recent representative period.

In extraordinary circumstances, the foreign government or exporters
could agree to take measures to eliminate completely the injurious
effect of the merchandise under investigation on the relevant industry
in the United States. The criteria of “extraordinary circumstances”
would be that suspension of the investigation will benefit the domestic
industry more than its continuation and the case is complex, .., there
are a large number of complicated subsidy practices, a large number of
exporters, or novel issues.

An agreement to take measures to eliminate injurious effect would
have to offset at least 85 percent of the net subsidy amount and prevent
suppression or undercutting of price levels of domestic products like
the imported merchandise, The 85 percent and suppression or under-
cutting requirements would not apply to an agreement to limit the
quantity of the merchandise imported into the United States. Such an
agreement could only be made with a foreign government.
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Beginning at least 30 calendar days before it could accept an
agreement and, therefore, suspend an investigation, the authority
would be required to provide information about the proposed agree-
ment to, and to consult with, the petitioner and to notify other parties
to the investigation. Upon accepting an agreement, the authority would
publish notice in the Federal Register of the suspension together with
notice of an affirmative preliminary determination, unless sueh a det_er-
mination has already been made during the investigation. If a negative
preliminary determination has already been made under section 708
(b), it would be revoked and an affirmative determination made,

The suspension of liguidation required under section 703(d) (1) by
reason of the authority’s affirmative preliminary determination would
either not occur or terminate, as the case may be, upon suspension of
an investigation because of an agreement to eliminate the subsidy,
offset completely the net subsidy amount, or cease exports. However,
suspension of liquidation would continue, or begin on the day on which
notices of the suspension of the investigation and the affirmative pre-
liminary determination required under section 704(£) (1) (A)) are pub-
lished and continue, as the case may be, for 20 calendar days after the
day on which notice is published of the suspension of an investigation
upon acceptance of an agreement, in extraordinary eircumstances, to
remove the injurious effect of the imported merchandise. If, during this
20-day period, a domestic interested party who is a party to the investi-
gation files a petition with the ITC requesting a review of the effect
of the agreement upon which the suspension of the investigation is
based, then the suspension of liquidation would continue until the later
of the date on which (1) an affirmative determination under section
704(h) is made by the ITC after that review, (2) a final negative
determination is made under section 705, or (3) countervailing duties
are imposed under section 706 (b) and 701 (a). The amount of the secu-
rity required under section 703(d) (2) could be adjusted to reflect the
effect of the agreement.

If a domestic interested party files a petition with the ITC within
20 days after an investigation is suspended upon acceptance of an
agreement to remove injurious effect, then the Commission would
determine whether, in fact, the injurious effect of merchandise covered
by the agreement is eliminated completely by the agreement. The ITC
determination must be made within 75 calendar days after the date on
which the petition is filed. If the determination is affirmative, then the
suspension of the investigation would continue for so long as the
agreement upon which it is based continues in effect, is not violated,
and meets the requirements of section 704. If the determination is
negative, then the agreement would be void, the suspension of the
investigation would be terminated, and the investigations by the au-
thoritv and the ITC under section 705 would begin on the day notice of
the ITC’s negative deterrhination under section 704 (h) is published in
the Federal Register. ‘

If the authority determines that the terms of an agreement have
been violated, or that the agreement no longer meets the requirements
of section 704, other than the elimination of injurious effect, then the
suspension of the investigation would be terminated and the investi-
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gations by the authority and the ITC under section 705 would begin
on the day of publication of notice of the authority’s determination
under setcion 704 (i). In making its determination under section 705,
the ITC would consider all merchandise subject to the investigation
without regard to the effect of the agreement.

The issue of whether an agreement continues to eliminate injurious
effect would be reviewable under section 751 of the Tariff Act, as
added by the bill. Under section 751(b) (1), the ITC would be required
to review an affirmative determination under section 704(h) (2) that
an agreement completely eliminates injurious effect if it receives in-
formation, or a request, indicating changed circumstances.

If an investigation has been completed because of a request under
section 704 gg) , notwithstanding acceptance of an agreement under
section 704(b) or (c), and the authority determines that agreement
has terminated, been violated, or no longer meets the requirements of
section 704, then a countervailing duty order would be issued immedi-
ately if the final determinations under section 705 were affirmative.
Countervailing duties imposed under such an order, or under an order
issued after final affirmative determinations in an investigation which
is resumed because an agreement terminates, is violated, or does not
meet the requirements of section 704, would apply to unliquidated en-
tries of merchandise made after the later of—

(1) the date merchandise, which is sold or exported (A.) in vio-
lation of the agreement, or (B) after the agreement terminates or
no longer meets the requirements of section 704, first enters the
United States, or

(2) the date 90 calendar days before notice of the suspension of
liquidation required under section 704(i) (1) (A) is published.

Intentional violation of an agreement accepted under section 704
would be punishable by a civil penalty under the procedures in section
592 of the Tariff Act of 1930 (19 U.S.C. 1592) in the same manner as
a fraudulent violation of that section. The maximum penalty would be
an amount equal to the domestic (retail) value of the merchandise
intentionally entered in violation of the agreement. This penalty would
be subject to mitigation under section 618 of the Tariff Act (19 U.S.C.
1618) and judicial review in the same manner as any other penalty for
a violation of section 592. ]

Notwithstanding acceptance of an agreement under section 704 (b)
or (c), the investigation would be required to continue under section
704(g) if (1) the government of the country in which the subsidy
practice is alleged to occur, or (2) a domestic interested party whois a
party to the investigation, so requests. The request must be made with-
in 20 calendar days after notice of suspension of the investigation is
published in the Federal Register.

The authority and the ITC would begin their investigation under
section 705 on the day they receive a request for continuation. In mak-
ing its final determination in a continued investigation, the ITC would
consider all merchandise subject to the investigation without regard to
the effect of the agreement. Suspension of liquidation during a con-
tinued investigation would be determined under sections 704 (f) (2),
(h) (3),and (1) (1),as appropriate.



54

If the final determination by the ITC or the authority under section
705 in a continued investigation is negative, then the agreement would
be void and the investigation terminated as of the date on which notice
of that final determination is published in the Federal Register. If the
final determination is affirmative, then the agreement would remain in
effect and no countervailing duty.order would be issued under section
706(a) unless the agreement terminated, is violated, or otherwise fails
to meet the requirements of section 704.

Reason for the provision.—Section 704 (a) would enact current prac-
tice on the termination of investigations, The committee intends that an
investigation be terminated under section 704 (a) only if the authority
or the ITC, as the case may be, determines that termination will serve
the public interest. The committee expects the authority and the ITC
to establish procedures for consultation with each other prior to either
2gency terminating an investigation.

Section 704 would also establish criteria and procedures for sus-
pending an investigation upon acceptance of an agreement by a foreign
government or exporters to take remedial action. The suspension pro-
visions would implement Article 4 (5) and (6) of the Agreement for
the United States.

The suspension provision is intended to permit rapid and pragmatic
resolutions of countervailing duty cases. However, suspension is an un-
usual action which should not become the normal means of disposing
of cases. The committee intends that investigations be suspended only
when that action serves the interests of the public and the domestic
industry affected. For this reason, the authority to suspend investiga-
tions is narrowly circumscribed. In particular, agreements which pro-
vide for any action less than elimination of the subsidy, complete offset
of the net subsidy amount, or cessation of exports can be accepted only
In extraordinary circumstances. That is to say, very rarely. Further-
more, the requirement that the petitioners be consulted will not be met
by pro forma communications, Complete disclosure and discussion is
required.

The committee intends that no agreement be accepted unless it can
be effectively monitored by the United States. This will require estab-
lishment of procedures under which entries of merchandise covered by
an agreement can be reviewed by the authority and by interested
parties. Adequate staff and resources must be allocated for monitoring
to insure that relief under the agreement occurs. '

For purposes of section 704 (b) and (c), the committee intends the
term “substantially all of the imports” to mean no less than 85 percent
of the imports by volume of the merchandise subject to investigation
during a recent representative period. This requirement must be met
throughout the duration of the agreement. In every case, agreements
with exporters must be between the U.S. Government and those export-
ers. Section 704 is not intended to permit agreements among exporters
or between exporters and United States persons.

The standard for the injurious effect determination by the ITC
under section 704(h) (2) is lower than the material injury standard
defined in section 771(7). Complete elimination of the injurious ef-
fect requires that there be no discernable injurious effect by reason of
any net subsidy amount remaining under the agreement,
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Final Determinations (Section 705 of the Tariff Act of 1930)

Present law.—Under section 303 (a) (4) of the Tariff Act, the Secre-
tary must make a final determination within 12 months after the day on
which a petition is filed or notice of an investigation initiated by the
Secretary on his own motion is published, whether a bounty or grant is
being paid or bestowed. If the Secretary’s final determination is af-
firmative and is an injury determination is required with respect to
duty-free articles under section 303 (a) (2), then the ITC must make a
final determination under section 303 (b), within 8 months after being
advised by the Secretary of his affirmative final determination,
whether an industry in the United States is being or is likely to be
injured, or is prevented from being established, by reason of importa-
tion of the article or merchandise with respect to which a bounty or
grant is being paid or bestowed. The ITC does not begin its investi-
gation until the Secretary makes an affirmative final determination.

Under current law, suspension of liquidation is ordered when the
Secretary makes an affirmative final determination and an ITC deter-
mination is required. Regardless of whether an injury determination
is required, suspension of liquidation is ordered if the exact amount of
the net bounty or grant is not known at the time a countervailing duty
order is issued. If an ITC determination is required, and that determi-
nation is affirmative, countervailing duties may be imposed retro-
actively on merchandise entered during the ITC investigation.

The bill—A countervailing duty order would be issued if the au-
thority and the ITC make affirmative final determinations under sec-
tion 705 of the Tariff Act, as added by section 101 of the bill. If the
determination by either the authority or the ITC under section 705
is negative, then the investigation would be terminated, suspension
of lignidation. if anv. would be terminated. and any security required
under section 703 (d) (2) would be returned. Section 705 (a) would re-
quire the authority to make a final determination, within 75 calendar
days after the date of its preliminary determination, whether a sub-
sidy is being provided. This means the final determination could be
made up to 160 calendar days after an investigation is commenced or a
petition is filed, as the case may be. In an extaordinarily complicated
case, the period could be as long as 225 calendar days.

Section 705(b) would require the ITC to make a final determina-
tion, within 120 calendar days after the date of an affirmative pre-
liminary determination by the authority, whether an industry in the
United States is materially injured or threatened with material in-
jury, or the establishment of an industry in the United States is
being materially retarded, by reason of imports of the merchandise
with respect to which the authoritv has made an affirmative final de-
termination, This means the ITC determination could be made up to
205 calendar days after an investigation is commenced or a petition is
filed, as the case may be. In an extraordinarily complicated case, the
period could be as long as 270 calendar davs. In ne event would the
ITC be required to make a final determination before the 45th calen-
dar day after the dav on which the authority makes its final affirma-
tive determination. The ITC would not make a final determination if
the authority’s final determination is negative.-
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The investigations by the authority and the ITC under section 705
would begin simultaneously on the day on which the authority makes
an affirmative preliminary determination under section 703(b). If
that determination is negative, the ITC would not begin an investiga-
tion under section 705 until the authority makes an affirmative final de-
termination. In such a case, liquidation of entries of merchandise
covered by the authority’s final determination would be suspended on,
and the ITC would make its final determination within 75 calendar
days after, the date of the authority’s final determination. This could
result in an investigation lasting up to 235 calendar days, or, in an
extraordinarily complicated case, 300 calendar days, the maXimum
period for a countervailing duty investigation under the new law.

If the petitioner alleges critical circumstances in a timely manner
under section 703 (e), then the authority and ITC would be required
to include additional findings in their final determinations under sec-
tion 705 if those determinations are affirmative. The authority would
be required to find whether (1) the subsidy under investigation is
inconsistent with the Agreement, and (2) there have been massive
imports over a relatively short period of the class or kind of merchan-
dise which is the subject of the investigation.

If the final determination of the authority is affirmative with respect
to both the existence of a subsidy and eritical circumstances, then the
ITC would be required to find whether there is material injury, which
will be difficult to repair, by reason of the massive imports described
above. Upon affirmative final determinations by the authority and the
ITC which include affirmative findings as to critical circumstances,
final countervailing duties would be imposed under sections 706 (b) (1)
and 701(a) on merchandise liquidation of which is suspended by rea-
son of sections 703 (e) and 703(d) (1), %.e., all unliquidated merchan-
dise entered on or after the ninetieth calendar day before the day on
which liquidation was first ordered suspended during the investi-
gation.

The ITC would also be required to include an additional finding
in its final determination if that determination is that there is only
a threat of material injury. In such a case, the Commission would
include a finding whether material injury would have existed in the
case but for the suspension of liquidation, if any, during the investiga-
tion of entries of merchandise subject to the investigation. If that final
ITC determination is affirmative but the finding as to threat is negative,
then countervailing duties cannot be imposed under section 706(b)
and 701(a) on merchandise subject to the investigation which was
entered, or withdrawn from warehouse, for consumption before the
date on which notice of the ITC’s affirmative final determination is
published in the Federal Register.

Reason for the provision.—Section 705 would establish the time
limits and standards for final determinations, including final critical
circumstances determinations, by the authority and the ITC during a
countervailing duty investigation. It would also prescribe the conse-
quences of final determinations. ‘

The major differences between current law and section 705 are
(1) the requirement that no countervailing duty may be imposed with-
out a determination that material injury exists, (2) the requirement
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that the authority and ITC carry on simultaneous investigations,
(3) the time periods for those investigations, and (4) the additional
findings relating to critical circumstances and threat of injury. After
an affirmative preliminary determination in a countervailing duty
investigation, Article 2(4) of the Agreement requires simultaneous
consideration of whether a subsidy and injury exist. Section 705
would implement this requirement for the United States.

Article 1 of the Agreement requires countervailing duties to be
imposed on the products of any country signing the Agreement “in
accordance with the provisions of Article VI” of the GATT and the
provisions of the Agreement. Article VI of the GATT prohibits the
Imposition of a countervailing duty on the product of any country
which is a party to the GATT unless “the effect of the . . . subsidiza-
tion . . . is such as to cause or threaten material injury to an estab-
lished domestic industry, or is such as to retard materially the estab-
lishment of a domestic industry.” Section 705 implements the
requirements of Article 1 of the Agreement for the United States.

Because the terms “subsidy”, “net subsidy”, and “industry”, are
defined under section 771 of the Tariff Act, the explanation of those
terms as they relate to the standards for determinations under section
705 are in the explanation of section 771. The explanations of the
factors to be considered in determining whether injury exists and
the amount of injury necessary for that injury to be material are
also in ,t,he explanation of section 771 as it relates to the term “material
injury.

Section 705 (b) contains the same causation term as is in current law,
i.e., an industry must be materially injured “by reason of” the subsi-
dized imports. The current practice of the ITC with respect to causa-
tion will continue under section 705,

In determining whether injury is “by reason of” subsidized im-
ports, the ITC now looks at the effects of such imports on the domestic
industry. The ITC investigates the conditions of trade and competi-
tion and the general condition and structure of the relevant industry.
It also considers, among other factors, the quantity, nature, and rate
of importation of the imports subject to the investigation, and how
the effects of the net bounty or grant relate to the injury, if any, to
the domestic industry. Current ITC practice with respect to which
imports will be considered in determining the impact on the U.S. in-
dustry is continued under the bill.

Current law does not, nor will section 705, contemplate that the
effects from the subsidized imports be weighed against the effects asso-
ciated with other factors (e.g., the volume and prices of nonsubsidized
imports, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign
and domestic producers, developments in technology, and the export
performance and productivity of the domestic industry) which may be
contributing to overall injury to an industry. Nor is the issue whether
subsidized imports are the principal, a substantial, or a significant
cause of material injury. Any such requirement has the undesirable
result of making relief more difficult to obtain for industries facing
difficulties from a variety of sources; such industries are often the
most vulnerable to subsidized imports.
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Of course, in examining the overall injury to a domestic industry,
the ITC will consider information which indicates that harm is caused
by factors other than the subsidized imports. However, the petitioner
will not be required to bear the burden of proving the negative, that
is, that material injury is not caused by such other factors. Nor will
the Commission be required to make any precise, mathematical cal-
culations as to the harm associated with such factors and the harm at-
tributable to subsidized imports. )

While injury caused by unfair competition, such as subsidization,
does not require as strong a causation link to imports as would be re-
quired in determining the existence of injury under fair trade import
relief laws, the Commission must satisfy itself that, in light of all the
information presented, there is a sufficient causal link between the sub-
sidization and the requisite injury. The determination of the ITC with
respect to causation 1s, under current law, and will be, under section
705, complex and difficult, and is a matter for the judgment of the ITC.

As noted in the explanation of section 703, above, a major objective
of this revision of the countervailing duty law is to reduce the length
of an investigation. The committee believes that the 12 and 15 month
time limits under current law are too long. The committee intends
the usual investigation under the new law to be no more than 205
calendar days.

Assessment of Duty (Section 706 of the Tariff Act of 1930)

Present law.—Under current law and practice, the Secretary issues
a countervailing duty order upon making his final determination or
upon the ITC final affirmative determination, if one is required (see
19 C.F.R. 159.47(d) ). Countervailing duties are collected under sec-
tion 303 (c) of the Tariff Act on merchandise entered, or withdrawn
from warehouse, for consumption on or after the date on which
notice of the Secretary’s final determination is published in the Fed-
eral Register.

Pending liquidation of entries subject to a countervailing duty
order, Treasury usually requires the importer to deposit estimated
duties, in an amount equal to the amount of the estimated counter-
vailing duty, under section 505 of the Tariff Act (19 U.S.C. 1505).

There are no time limits on the assessment of countervailing duties
under current law. However, under section 504 of the Tariff Act
(19 U.S.C. 1504) liquidation of entries must generally occur within
1 year after the date of entry, with administrative extensions in
certain circumstances for up to 8 years,

The bill.—Section 706 would require the authority to publish a
countervailing duty order within 7 calendar days after being notified
of an affirmative decision by the ITC under section 705. Duties would
have to be assessed no later than 12 months after the end of the
annual accounting period of the manufacturer or exporter within
which the merchandise is entered. Estimated duty deposits equal to
the amount of the estimated countervailing duty would be required
to be deposited at the same time as estimated normal customs duty
deposits must be made with respect to the merchandise under section
505(a) of the Tariff Act of 1930 (19 U.S.C. 1505).



59

If the final determination of the ITC is that there is material injury
or threat of material injury which, but for the suspension of liquida-
tion during the investigation, would have been material injury, then
section 706 would impose countervailing duties under section 701 (a) on
all merchandise liquidation of which has been suspended during the
investigation or will be suspended under the order issued under sec-
tion 703 (d) (1). However, if the final ITC determination is that there
is (1) only threat of injury which would not have been injury absent
the suspension of liquidation, or (2) material retardation of the es-
tablishment of an industry, then countervailing duties would be im-
posed only on merchandise which is entered, or withdrawn from
warehouse, for consumption on or after the day on which notice of
that ITC determination is published in the Federal Register.

Reason for the provision.—Section 706 would establish time limits
on the assessment of countervailing duties, require cash deposits of
estimated duties upon entry, and prescribe the entries to which counter-
vailing duties will be applied. In establishing time limits on assess-
ment, section 706 creates an affirmative obligation on the Customs
Service. Although the requirement that estimated countervailing duty
deposits be made as security pending liquidation should reduce the
damage which delayed assessment may cause a domestic industry,
the committee intends that countervailing duties be collected expedi-
tiously. This will reduce the uncertainty which prevails during sus-
pension of liquidation for both the importer and the domestic industry.

Articles 5 (6) and (7) of the Agreement prohibit collection of
countervailing duties on merchandise entered during an investigation
unless the final determination is that there is material injury or threat
of material injury which, but for provisional measures, e.g., suspension
of liquidation, during the investigation, would have been material
isnjury. Section 706(b) implements this provision for the United

tates.

Treatment of Difference Between Deposit of Estimated Coun-
tervailing Duty and Final Assessed Duty Under Countervailing
Duty Order (Section 706 of the Tariff Act of 1930)

Present laow.—Under current practice, if the security posted to cover
the estimated liability for countervailing duties is different from the
actual duty imposed, the difference is refunded or collected, as the
case may be, without interest.

The bill.—Under section 707 of the Tariff Act of 1930, as added by
the bill, the difference between the security posted under 703(d) (2)
on an entry during an investigation and the countervailing duty
imposed under section 701(a) would be (1) disregarded, if the se-
curity is less, or (2) refunded, if the security is more. No interest
would accrue in either case,

After a countervailing duty order is issued under section 706, the
difference between estimated duty deposits required under section 706
(a) (3) and countervailing duties imposed under section 701 (a) would
be collected or refunded, as the case may be. In either case, interest
would be payable as required under section 778 of the Tariff Act, as
added by the bill.
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Reason for the provision—Article 5(6) of the agreement prohibits
collection of the difference between any security posted during the
investigation and the final countervailing duty if the latter exceeds
the former. Section 707 (a) implements this provision for the United
States.

SUBTITLE B OF TITLE VII OF THE TARIFF ACT OF
1930—IMPOSITION OF ANTIDUMPING DUTIES

Antidumping Duties Imposed (Section 731 of the Tariff Act of
1930)

Present law.—Section 202(a) of the Antidumping Act, 1921 (19
U.S.C. 161) imposes a special dumping duty on all imported merchan-
dise of a class or kind subject to a dumping finding if the purchase
price or the exporter’s sales price of that merchandise is less than the
foreign market value, or, in the absence of foreign market value, the
constructed value, of that merchandise. A dumping finding is issued
if a class or kind of foreign merchandise is being, or is likely to be,
sold in the United States or elsewhere at less than its fair value and
an industry in the United States is being or is likely to be injured, or
is prevented from being established, by reason of the importation of
that merchandise into the United States.

The amount of the special dumping duty imposed on imported mer-
chandise is equal to the difference, if any, between the foreign market
value, or, in the absence of foreign market value, the constructed
value, of that merchandise and its purchase price or exporter’s sales
price. The special duty is in addition to other duties imposed on the
imported article.

The terms “purchase price”, “exporter’s sales price”, “foreign market
value”, “constructed value”, and “United States” are defined in the
Antidumping Act, 1921. The terms “industry” and “injury” are not
defined in that act.

. The Antidumping Act, 1921, including the requirement that an
industry in the United States be injured by reason of dumped imports,
applies to imported merchandise from all sources. During the Kennedy
Round of Multilateral Trade Negotiations, an Agreement on Imple-
mentation of Article VI of the General Agreement on Tariffs and
Trade, known as the International Antidumping Code of 1967, was
negotiated. Congressional consideration of the Antidumping Code
resulted in the enactment of title II of Public Law 90-634, an Act
to extend and amend the Renegotiation Act of 1951, and for other
purposes. That law provides that the Antidumping Code shall not be

construed to restrict the discretion of the U.S. Tariff Commission in
performing its duties and functions under the Antidumping Act,
1921 . ..” It also requires that any conflict between the Code and the
Act be resolved “in favor of the Act as applied by the agency adminis-
tering the Act...”

The bill—Section 106 of the bill would repeal the Antidumpin,
Act, 1921, although the substance of many of its provisions woul
be reenacted by section 101 of the bill. Section 731 of the Tariff Act,
as added by section 101 of the bill, would impose an antidumping
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duty on a class or kind of foreign merchandise which is being, or
is Iikely to be, sold in the United States at less than its fair value if
an industry in the United States is materially injured or threatened
with material injury, or the establishment of an industry in the
United States is materially retarded, by reason of imports of that
merchandise. The amount of the antidumping duty would be equal
to the amount by which the foreign market value of the merchan-
dise exceeds the United States price for that merchandise. That duty
would be in addition to any other duties imposed.

The terms “country”, “foreign market value”, “United States price”,
“industry”, and “material injury” are defined in section 771 of the
Tariff Act of 1930, as added by the bill. The explanation of these terms
is contained in the explanation of section 771 below.

Reason for the provision—Section 731 would establish the condi-
tions for imposition of antidumping duties consistent with the Agree-
ment on Implementation of Article VI of the General Agreement on
Tariffs and Trade (relating to antidumping measures) negotiated
during the Tokyo Round of Multilateral Trade Negotiations and ap-
proved under section 2(a) of the bill. Section 781 would apply to
imports of merchandise from all sources whether or not the govern-
ment of the country in which that merchandise is produced is a party
to the Agreement. As is noted in the explanation of section 106 of
the bill, section 731 is intended to re-enact the basic standard for
imposition of antidumping duties, with minor changes explained be-
low, as it now exists in sections 202 and 201 of the Antidumping Act.
In general, section 731, and the other provisions of subtitle B and
subtitle D of Title VII of the Tariff Act, revises the terminology of the
Antidumping Act as it relates to substantive rules solely to modernize
and to clarify those rules. The wording of the basic standard of the
imposition of antidumping duties is modified by the addition of the
term “material injury” which is explained in the explanation of section
771 of the Tariff Act.

Procedures for Inmitiation of Antidumping Duty Investigation
(Section 732 of the Tariff Act of 1930)

Present law.—Under section 201(c) (1) of the Antidumping Act
(19 U.S.C. 160), the Secretary of the Treasury must determine, within
30 days after receiving information alleging that a class or kind of
foreign merchandise is being or is likely to be sold at less than fair
value, whether to initiate an investigation. The information may come
from (1) a customs officer (19 C.F.R. 153.25), or (2) any person “on
behalf of any industry in the United States” (19 C.F.R. 153.26).

The Commissioner of Customs, to whom the Secretary has delegated
his authority under section 201 (c) (1), may refuse to accept a petition
from “any person” if the information it contains is not “sufficient to
form the basis” for initiation of an investigation (19 C.F.R. 153.28).
Within 30 days after a dumping petition is filed, the Commissioner
determines whether the information it contains is sufficient to allege
dumping. If that determination is affirmative, the Secretary will ini-
tiate an investigation. If that determination is negative, the inquiry
is closed. The International Trade Commission (ITC) is not informed
about petitions at the time they are filed with Treasury.
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The bill.—Under section 732 of the Tariff Act, as added by section
101 of the bill, an antidumping duty investigation to determine whether
the elements necessary for the imposition of an antidumping duty under
section 731 exist would have to be commenced if the administering
authority determines, in light of any information available to it, that
the investigation is warranted. Upon the filing by a domestic interested
party, on behalf of an industry, of a petition alleging the elements
necessary for imposition of an antidumping duty under section 731,' an
antidumping duty proceeding must be commenced. The petition
would be filed with the authority and the ITC. The petition would have
to be accompanied by information reasonably available to the peti-
tioner supporting the allegations. It may be amended as the authority
and ITC permit.

Within 20 calendar days after the day on which a petition is filed,
the authority would have to determine whether the petition alleges
the elements necessary for relief supported by information reasonably
available to the petitioner. If the determination is positive, the au-
thority would commence an antidumping duty investigation. If it is
negative, the authority’s proceeding, and the ITC’s inquiry under sec-
tion 733, would be terminated. In either case notice of the determina-
tion would be published in the Federal Register by the authority.

The term “administering authority” would be defined in section
T1(1) of the Tariff Act to be the Secretary of the Treasury or the
officer of the United States to whom responsibility for administeri
Title VII of the Tariff Act is transferred by law. A domestic interel;tgg
party would be defined under section 771(9) of the Tariff Act to be
(1) a manufacturer, producer, or wholesaler in the United States of
a like product, (2) a certified or recognized union or group of workers
which is representative of an industry engaged in the manufacture,
production or wholesale in the United States of a like product, or (3)
a trade or business association a majority of whose members manu-
facture, produce or wholesale a like product in the United States.
The term “like product” would be defined under section 771(10) of the
Tariff Act to be a product which is like, or in the absence of like, most
similar in characteristics and uses with, the imported merchandise sub-
ject to an investigation or proceeding initiated under section 732. (See
the explanation of section 771 for the explanation of these terms.)

EReason for the provision.—Section 782 would establish the criteria
for initiating an antidumping duty proceeding or investigation. The
term “investigation” applies to that activity which begins when the
authority makes an affirmative determination under section 732(a)
or 732(c) and ends upon a final disposition of the issue under section
733, 734, or 735, as the case may be. The term “proceeding” applies to
that activity which begins when a petition is filed under section 732
(b) and ends upon the final disposition of the case, up to revocation
of an antidumping duty order, if any, under section 782, 733, 784, 735,
or 751, as the case may be.

The major differences between curtent law and practice and section
782 are (1) a petition must be accepted for filing, (2) the authority

1 Material injury or threat of material injury to a domestic industry, or material retarda-
tion of establishment of a domestic industry, by reason of imports of a class or kind of
forelgn merchandise which is being, or is likely to be sold in the United States at less
than its fair value.
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must determine whether to initiate an investigation within 20 calendar
days after filing rather than 30 calendar days, and (3) a person wish-
ing to file a petition must meet standing requirements. Section 732
prohibits refusal of acceptance of a petition for filing. The committee
expects the authority to advise and to assist private parties, as appro-
priate, before they file a petition.

The committee intends section 782(c) (1) to result in investigations
being commenced unless the authority is convinced that the petition
and supporting information fail to state a claim upon which relief
can be granted under section 731 or the petitioner does not provide
information supporting the allegations which is reasonably available
to him, The committee expects the 20-day time limit, and all other time
limits under Title VII of the Tariff Act, to be met in all cases. If the
last day for a determination falls on a Saturday, Sunday, or a legal
holiday, then the determination must be made on the next working day.
l1)31'(1=,ferably, determinations will be made before the last day permitted

y law. .

The committee intends the determination as to the information
“reasonably available” to a petitioner to be made in light of the circum-
stances of each petitioner. Information may be reasonably available to
one petitioner but not to another because of differing resources or other
characteristics.

The standing requirements in section 732 (b) (1) for filing a petition
implement the requirements of Article 5(a) of the Agreement. The
committee intends that the standing requirements be administered to
provide an opportunity for relief for an adversely affected industry
and to prohibit petitions filed by persons with no stake in the result
of the investigation.

Preliminary Determinations (Section 733 of the Tariff Act of
1930)

Present law.—Under section 201(c) (2) of the Antidumping Act
(19 U.S.C. 160), if the Secretary concludes, at the time he makes his
30 day determination under section 201(c) (1), that there is substantial
doubt whether an industry is being or is likely to be injured, or is pre-
vented from beine established. by reason of the importation of mer-
chandise which is being, or is likelv to be sold at less than its fair value,
then the ITC must determine within 30 days whether there is no reason-
able indication that the industry is being injured or is likely to be
injured, or is prevented from being established. If the ITC’s deter-
mination is affirmative, then the Treasury investigation is terminated.

Under section 201(b) (1) of the Antidumping Act, the Secretary
must, within 6 months after the date on which notice of initiation
of an investigation is published, make a preliminary determination
whether there is reason to believe or suspect that the purchase price
of a class or kind of imported merchandise is less, or that the exporter’s
sales price of that merchandise is less, or likely to be less, than the for-
eign market value, or, in the absence of foreign market value, the
constructed value, of that merchandise. The 6-month period can be ex-
tended up to 9 months if the Secretary determines that he cannot rea-
sonably make the preliminary determination within 6 months.
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If the Secretary’s preliminary determination is negative, the inves-
tigation continues. If that determination is affirmative, then appraise-
ment of merchandise subject to the investigation must be withheld
effective with respect to entries made on or after the date on which
notice of the affirmative preliminary determination is published in the
Federal Register. Appraisement may be withheld with respect to en-
tries made not more than 120 days before the date on which that notice
is published.

While appraisement is withheld, Treasury usually requires the
importer to post a security covering the amount of the estimated spe-
cial dumping duty under section 623 of the Tariff Act of 1930 (19
U.S.C. 1623). The security required is usually a general or term bond.
Special dumping duties may be imposed retroactively on entries
appraisement, of which is withheld during the investigation,

The bill.—Under section 733(a) of the Tariff Act, as added by sec-
tion 101 of the bill, the ITC would be required to make a determination,
based upon the best information available to it at the time, whether
there is a reasonable indication that an industry in the United States is
being materially injured or threatened with material injury, or the
establishment of an industry in the United States is being materially
retarded, by reason of imports of the merchandise which is the subject
of an investigation commenced by the authority under section 732(a)
or 732(c). This determination would have to be made within 45 calen-
dar days after (1) the date on which the ITC receives notice from the
authority that it is commencing an investigation under section 732(a),
or (2) the date on which a petition is filed with the ITC under section
732(b) (2).

If the ITC’s determination is affirmative, then the authority’s inves-
tigation as to the existence of sales at less than fair value would con-
tinue. If the determination is negative, then the antidumping duty
proceeding would terminate.

Under section 733 (b), (c), and (d) of the Tariff Act, the author-
ity would be required to determine, based upon the best information
available to it at the time, whether there is a reasonable basis to believe
or suspect that the merchandise is being sold, or is likely to be sold, at
less than fair value. Generally, this determination would have to be
made within 160 calendar days after the date on which an investiga-
tion is commenced under section 732(a) or a petition is filed under
section 732(b) (1).

The authority’s preliminary determination could be made within 90
calendar days after a petition is filed under 782(b) (1) under the fol-
lowing conditions. In every investigation, an official of the adminis-
tering authority would be required to review the information developed
or received during the first 60 calendar days after the date on which
the petition is filed. If he determines that there is sufficient informa-
tion upon which to base a preliminary determination, then that offi-
cial would disclose that information to the petitioner and, upon request,
to any interested party who is a party to the proceedings. in accordance
with section 777 of the Tariff Act, as added bv the bill. If, within 3
calendar days after the date on which such disclosure is made, the
petitioner and each domestic interested party to whom disclosure was
made provide to the authority an irrevocable written waiver of verifi-
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cation under section 776 of the information developed or received by
the authority and an agreement to have the preliminary determination
made on the basis of the record made during the first 60 days of the
proceeding, then the preliminary determination would be made within
90 calendar days after the date on which the petition was filed.

The authority’s preliminary determination could be made up to 210
days after the investigation 1s commenced or the petition is filed, as
the case may be, if (1) the petitioner makes a timely request for an
extension, or (2) the authority concludes that the parties to the in-
vestigation are cooperating and that additional time is necessary be-
fore the preliminary determination because the case is extraordinarily
complicated, within the meaning of section 733(¢) (1) (B) (1).

Upon making an affirmative or negative preliminary determina-
tion, the authority would continue its investigation as to the existence
of sales at less than fair value and publish notice of its preliminary
determination in the Federal Register. If the authority’s preliminary
determination is affirmative, then the ITC would begin its investiga-
tion with respect to material injury under section 735 (b) and liquida-
tion of entries of merchandise subject to the determination would be
suspended. This suspension would apnly to entries made on or after
the date on which notice of the authority’s preliminary determination
is published in the Federal Register. Importers of merchandise liquida-
tion of which is suspended would be required to post security, at the
time of entry, equal to the estimated average amount by which the
foreign market value exceeds the 11.S. vrice, The amount of this secu-
rity could subsequently be adjusted if that estimated average changes.

Under section 733 (e), if the petitioner alleges critical circumstances,
the authority would be required to determine promptly, on the basis
of the best information available to it at the time, whether there is a
reasonable basis to believe or suspect that critical circumstances exist.
The allegation could be made in the original petition or in an amend-
ment to the petition made at any time before the twentieth day before
the day on which the authority would be required to make a final deter-
mination in the investigation under section 735. For purposes of section
783(e), the term “critical circumstances” means that (1) (A) there is
a history of dumping in the United States or elsewhere of the class
or kind of merchandise which is the subject of the investigation, or
(B) the person by whom or for whose account the merchandise was
imported knew or should have known that the exporter was selling
the merchandise which is the subject of the investigation at less than
its fair value, and (2) there have been massive imports of the class or
kind of merchandise which is the subject of the investigation over a
relatively short period.

If the authority’s critical circumstances determination under section
733 (e) and its preliminary determination under section 733(b) are
both affirmative, then the suspension of liquidation required under
section 733(d) would apply to all entries of the merchandise subject
to the investigation which are unliquidated on the date of the critical
circumstances determination and were entered on or after the date
which is 90 days before the date on which suspension of liquidation
is ordered under section 733(d). Final antidumping duties would be
imposed under section 736(b) and 731(a)on merchandise liquidation
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of which is suspended by reason of section 733 (e) only if the author-
ity and I'TC make final affirmative findings as to the existence of criti-
cal circumstances under sections 735(a)(3) and 735(b)(4)(A),
respectively.

Reason for the provision.—Section 733 would establish the time
limits and standards for preliminary determinations, including pre-
liminary critical circumstances determinations, by the authority and
the ITC during an antidumping duty investigation. It would also
prescribe the consequences of preliminary determinations.

The major differences between current law and practice in section
733 are (1) the requirement that ITC make a reasonable indication
determination with respect to injury in every case, (2) the time period
for the authority and the ITC to make preliminary determinations,
and (3) the requirement that liquidation be suspended only with re-
spect to entries made on or after the date on which notice of an affirma-
tive preliminary determination by the authority is published except
in critical circumstances. Before an antidumping duty investigation
is initiated, Article 5(b) of the Agreement requires consideration
whether both sales at less than fair value and injury exist. The petition
determination by the authority under section 732(c) and the deter-
mination by the ITC under section 733 (a) will implement that require-
ment, for the United States. While the committee recognizes that the
ITC cannot conduct a full-scale investigation in 45 days, it expects
the Commission to make every effort to conduct a thorough inquiry
during that period. The nature of the inquiry may vary from case to
case depending on the nature of the information available and the com-
plexity of the issues.

The committee intends the “reasonable indication” standard to be
applied in essentially the same manner as the “reasonable indication”
standard under section 201(c)(2) of the Antidumping Act has been
applied. The burden of proof under section 733(a) would be on the
petitioner.

A major objective of this revision of the antidumping duty law is
to reduce the length of an investigation. As noted in the explanation
of section 703 of the Tariff- Act, above, the committee believes long
Investigations serve no purpose. The committee believes that the 13
or 16-month investigation periods under current law are too long. The
7 or 10-month period before a preliminary determination under cur-
rent law is also too long. The 90- or 160-day periods provided under
section 733(b) for the authority’s preliminary determination is ade-
quate for almost all cases. For those rare, extraordinarily complicated
cases where 160 days are not enough, up to 210 days may be used. In
light of the importance of expeditious investigations, the authority’s
discretion to extend the time period under section 733(c) (1) (B) is
narrowly circumscribed. The committee intends that few extensions
be made under that provision.

The committee expects the authority to allocate adequate resources
to enforcement of the antidumping law. The committee intends that
the authoritiy arrange its staffing and internal procedures so that in-
formation will be developed quickly. Given the complexity of anti-
dumping duty Investigations, the time limits under the newantidump-
ing law will require the authority to review its management of anti-
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dmping investigations. Revised procedures will be needed to permit
foreign parties time to provide information and also to provide the
petitioner time to respond to the information acquired by the authority.
If the petitioner does not have sufficient time to respond, he can re-
quest an extension under section 733(c) (1) (A). )

The standard for the authority’s determination under section 733
(b). i.e., “whether there is a reasonable basis to believe or suspect”, is
the same terminology as is in the current statute, This standard should
be applied so that there will be affirmative determinations under
section 733 (b) if the best information available at the time is sufficient
on its face to establish that sales at less than fair value exist or are
likely to exist.

Article 10 of the Agreement prohibits the suspension of liquidation
of entries made before an affirmative preliminary determination of
sales at less than fair value. Section 733(d) (1) will implement this
provision for the United States. If the final determinations are af-
firmative and an antidumping duty order is issued, then antidumping
duties will be imposed in almost all cases under section 736(b) (1)
ond merchandise, liquidation of which is suspended, subject to the
order.

The critical circumstances provision is consistent with Article 11 of
the Agreement. Because the majority of entries are liquidated within
6 weeks after the date of entry, the committee intends that determina-
tions made under 733(e) be made quickly so that retroactive suspen-
sion of liquidation can provide meaningful relief. If critical circum-
stances are alleged at least 20 days before the authority makes a pre-
liminary determination under section 733 (b), then that determination
must include the critical circumstances determination. If critical cir-
cumstances are alleged after the authority’s preliminary determination,
then the critical circumstances determination should be made generally
within 20 days after the day the allegation is made.

Termination or Suspension of Investigation (Section 734 of
the Tariff Act of 1930)

Present law.—Under current practice, antidumping duties investi-
gations may be terminated by the Treasury upon the withdrawal of
a petition by the petitioner. Price undertakings are not specifically
permitted under the Antidumping Act but in practice are accepted
by the Treasury and result in the discontinuance of an antidumping
duty investigation. Under current practice, if the Treasury determines
that the margins of dumping are minimal, <.e., generally 1 percent or
less, the investigation is discontinued if price revisions are made to
eliminate the margin and assurances are provided of no future sales
at less than fair value.

The bill.—Section 734(a) of the Tariff Act of 1930, as added by
section 101 of the bill, would permit the authority or the ITC to termi-
nate an antidumping duty investigation upon withdrawal of the peti-
tion by the petitioner. During the period which begins on the day a
petition is filed under section 732 (E) (1) and ends on the day of the
authority’s determination under section 733(b), only the authority
could terminate an investigation under section 734 (a). If the author-



68

ity terminates an investigation during that period, the ITC would
terminate its inquiry under section 733(a). )

Section 734 (b), (¢), (d), (e), (£), (h),and (1) would permit suspen-
sion of an antidumping duty investigation at any time before the
authority makes a final determination under section 735 (a), under cer-
tain conditions, upon acceptance by the authority of an agreement by
foreign exporters to take remedial action with respect to the merchan-
dise under investigation. An investigation could be suspended only
if the agreement is in the public interest, can be effectively monitored
by the United States, and meets specific criteria. )

Normally, exporters accounting for substantially all of the im-
ported merchandise under investigation would be required to agree,
with respect to the merchandise under investigation, to revise their
prices to eliminate completely any amount by which the foreign mar-
ket value of the merchandise subject to the agreement exceeds the U.S.
price of that merchandise, or to cease exports of the merchandise to
the United States within 6 months after the date on which the in-
vestigation is suspended. The quantity of merchandise imported into
the United States under an agreement providing for the cessation of
exports of that merchandise could not, during the period before com-
plete cessation, exceed the quantity imported during a recent repre-
sentative period.

In extraordinary circumstances, the exporters could agree to take
measures to eliminate completely the injurious effect of the merchan-
dise under investigation on the relevant industry in the United States.
The criteria of “extraordinary circumstances” would be that sus-
pension of the investigation will benefit the domestic industry more
than its continuation and the case is complex, 7.e., there are a large
number of transactions or adjustments, a large number of firms, or
novel issues,

Under an agreement to take measures to eliminate injurious effect,
the amount by which the estimated foreign market value of each entry
covered by the agreement exceeds the U.S. price may not exceed 15
percent of the weighted average amount by which the estimated foreign
market value exceeded the U.S. price for all less than fair value entries,
examined during the investigation, of the exporter whose merchandise
is being entered. Merchandise entered under an agreement to take meas-
ures to eliminate injurious effect could not suppress or undercut price
levels of domestic products like the imported merchandise. Section 734
would not permit acceptance of any agreement to limit the quantity
of merchandise entering the United States.

Beginning at least 30 calendar days before it could accept an agree-
ment and, therefore, suspend an investigation, the authority would
be required to provide information about the proposed agreement to,
and to consult with, the petitioner and to notify other parties to the
Investigation. Upon accepting an agreement, the authority would pub-
lish notice in the Federal Register of the suspension together with
notice of an affirmative preliminary determination, unless such a
determination has already been made during an investigation. If a
negative preliminary determination has already been made under
section 733(b), it would be revoked and an affirmative preliminary
determination made. .
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The suspension of liquidation requirement under 733(d)(1) by
reason of the authority’s affirmative preliminary determination would
either not occur or terminate, as the case may be, upon suspension of
an investigation because of an agreement to eliminate completely
sales at less than fair value or to cease exports to the United States.
However, suspension of liquidation would continue, or begin on the
day on which notices of the suspension of the investigation and the af-
firmative preliminary determination required under section 734 (f) (1)
(A) are published and continue, as the case may be, for 20 calendar
days after the day on which notice is published of the suspension of an
investigation upon acceptance of an agreement, in extraordinary cir-
cumstances, to remove completely the injurious effect of the imported
merchandise. If, during this 20-day period, a domestic interested party
who is a party to the investigation files a petition with the ITC re-
questing a review of the effect of the agreement upon which the sus-
pension of the investigation is based, then the suspension of liquidation
would continue until the latter of the date on which (1) an affirmative
determination under section 734(h) is made by the ITC after that re-
view, (2) a final negative determination is made under 735, or (3)
antidumping duties are imposed under section 736(b) and 731(a).
The amount of the security under section 733 (d) (2) could be adjusted
to reflect the effect of the agreement.

If a domestic interested party files a petition with the ITC within
20 days after an investigation is suspended upon acceptance of an
agreement to remove injurious effect, then the Commission would de-
termine whether, in fact, the injurious effect of merchandise subject to
the investigation is eliminated completely by the agreement. The ITC
determination must be made within 75 calendar days after the date
on which the petition is filed. If the determination is affirmative, then
the suspension of the investigation would continue for so long as the
agreement upon which it is based continues in effect, is not violated,
and meets the requirements of section 734. If the determination is
negative, then the agreement would be void, the suspension of the
investigation would be terminated, and the investigations by the au-
thority and the ITC under section 735 would begin on the day notice
of the ITC’s negative determination under 734 (h) is published in the
Federal Register.

If the authority determines that the terms of an agreement have
been violated, or that the agreement no longer meets the requirements
of section 734, other than the elimination of injurious effect, then
the suspension of the investigation would be terminated and the inves-
tigation by the authority and the ITC under section 735 would begin
on the day of publication of notice of the authority’s determination
under section 734(1). In making its determination under section 735.
the ITC would consider all merchandise subject to the investigation
without regard to the effect of the agreement.

The issue of whether an agreement continues to eliminate injurious
effect would be reviewable under section 751 of the Tariff Act, as
added by the bill. Under section 751 (b) (1), the ITC would be required
to review an affirmative determination under section 734 (h) (2) that
an agreement completely eliminates injurious effect if it receives infor-
mation, or a request, indicating changed circumstances.
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If an investigation has been completed because of a request under
section 734(g), notwithstanding acceptance of an agreement under
section 734 (b) or (c), and the authority determines that the agree-
ment has terminated, been violated, or no longer meets the require-
ments of section 734, then an antidumping duty order would be issued
immediately if the final determinations under section 735 were affirma-
tive. Antidumping duties imposed under such an order, or under an
order issued after final affirmative determinations in an investigation
which is resumed because an agreement terminates, is violated, or does
not meet the requirements of section 734, would apply to unliquidated
entries of merchandise made after the later of—

(1) the date merchandise, which is sold or exported (A) in
violation of the agreement, or (B) after the agreement terminates
or no longer meets the requirements of section 734, first enters the
United States, or

(2) the date 90 calendar days before notice of the suspension
of liquidation required under section 734 (i) (1) (A) is published.

Intentional violation of an agreement accepted under section 734
would be punishable by civil penalty under the procedures in section
592 of the Tariff Act of 1930 (19 U.S.C. 1592) in the same manner as a
fraudulent violation of that section. The maximum penalty would be
an amount equal to the domestic (retail) value of the merchandise
intentionally entered in violation of the agreement. This penalty
would be subject to mitigation under section 618 of the Tariff Act (19
U.S.C. 1618) and judicial review in the same manner as any other
penalty for a violation of section 592.

Notwithstanding acceptance of an agreement under section 734 (b)
or (c), the investigation would be required to continue under section
734(g) if either (1) the exporter or exporters accounting for a sig-
nificant proportion of exports to the United States of the merchandise
which is the subject of the investigation, or (2) a domestic interested
party who is a party to the investigation, so request. The request must
be made within 20 oalendar days after notice of suspension of the
investigation is published in the Federal Register.

The authority and the ITC would begin their investigation under
section 735 on the day they receive a request for continuation. In mak-
ing its final determination in a continued investigation, the ITC would
consider all merchandise subject to the investigation without regard
to the effect of the agreement. Suspension of liquidation during a con-
tinued investigation would be determined under sections 784 (f)(2),
(h) (3), and (1) (1) as approvriate.

If. the final determination by the ITC or the authority under section
785 in a continued investioation is negative, then the agreement would
be void and the investigation terminated as of the date on which notice
of that final determination is published in the Federal Register. If the
final demennlnathn is aﬂ_‘irmative, then the agreement would remain in
gﬂ’ect and no antidumping duty order would be issued under section
736 a) unless the agreement is terminated. is violated, or otherwise
fails to meet the requirements of section 734.

. Beason for the provision—Section 734 (a) would enact current prac-
tice on termination of investigations. The committee intends that an
investigation be terminated under section 734 (a) only if the authority
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or the ITC, as the case may be, determines that termination will serve
the public interest. The committee expects the authority and the ITC
to establish procedures for consultation with each other prior to either
agency terminating an investigation.

Section 734 would also establish criteria and procedures for sus-
pending an investigation upon acceptance of an agreement by foreign
exporters to take remedial action. The suspension provision would im-
plement Article 7 (a), (b), and (c) of the Agreement for the United
States. ,

The suspension provision is intended to permit rapid and pragmatic
resolutions of antidumping duty cases. However, suspension is an
unusual action which should not become the normal means for dispos-
ing of cases. The committee intends that investigations be suspended
only when that action serves the interest of the public and the domestic
industry affected. For this reason, the authority to suspend investi-
gations is narrowly circumscribed. In particular, agreements which
“provide for any action less than complete elimination of the margin of
dumping or cessation of exports can be accepted only in extraordinary
circumstances. That is to say, rarely, Furthermore, the requirement
that the petitioner be consulted will not be met by pro forma com-
munications. Complete disclosure and discussion is required.

The committee intends that no agreement be accepted unless it can
be effectively monitored by the United States. This will require estab-
lishment of procedures under which entries of merchandise covered
by an agreement can be reviewed by the authority and by interested
parties. Adequate staff and resources must be allocated for monitor-
ing to insure that relief under the agreement occurs.

For purposes of section 784 (b) and (c), the committee intends the
term “substantially all of the imports” to mean no less than 85 percent
by volume of the imports of the metchandise subject to the investiga-
tion during a recent representative period. This requirement must be
met throughout the duration of the agreement. In every case, agree-
ments with exporters must be between the U.S. Government and those
exporters. Section 734 is not intended to permit agreements among
exporters or between exporters and U.S. persons.

The standard for the injurious effect determination by the ITC
under section 734 (h) (2) is lower than the material injury standard
defined in section 771(7). Complete elimination of the injurious effect
requires that there be no discernible injurious effect by reason of any
amount by which the foreign market value exceeds the United States
price under the agreement.

Final Determinations (Section 735 of the Tariff Act of 1930)

Present law.—Under section 201 (b) (3) of the Antidumping Act (19
U.S.C. 160), the Secretary must make a final determination, within 3
months after the day on which notice of his preliminary determination
is published, whether foreign merchandise is being or is likely to be sold
in the United States at less than its fair value. This 3-month period may
not be extended.

If the Secretary’s final determination is affirmative, then the ITC
must make a final determination under section 201(a), within 3
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months after being advised by the Secretary of his affirmative final
determination, whether an industry in the United States is being or
is likely to he injured, or is prevented from being established, by
reason of the importance of merchandise which is sold at less than fair
value. The ITC does not begin its investigation until the Secretary
makes an affirmative final determination. ] )

If the final determination of the ITC is affirmative, then a special
dumping duty finding is issued. Special dumping duties are imposed
on merchandise, which has not been appraised described in the
finding.

Thegbill.—An antidumping duty order would be issued if the au-
thority and the ITC make final affirmative determinations under
section 735 of the Tariff Act, as added by section 101 of the bill. If
the determination by either the authority or the ITC under section
735 is negative, then the investigation would be terminated, suspen-
sion of liquidation, if any, would be terminated, and any securit
required under section 735(d) (2) would be returned. Section 7 3.5(5
would require the authority to make a final determination, within
75 calendar days after the date of its preliminary determination,
whether merchandise which is the subject of the investigation is being,
or is likely to be, sold in the United States at less its fair value, This
means the final determination could be made up to 235 calendar days
after an investigation is commenced under section 781(a) or a peti-
tion is filed, as the case may be, in a normal investigation. If the
period before a preliminary determination is extended in an extraordi-
nary complicated case, the period before a final determination could
be as long as 285 calendar days. '

Upon the request of exporters who account for a significant pro-
portion of exports of the merchandise which is subject to the in-
vestigation, or upon the request of the petitioner, the authority may
extend the period before its final determination from 75 calendar
days up to 135 calendar days. Exporters could make such a request
only if the preliminary determination by the authority was affirmative.
Petitioners could make such a request only if that preliminary deter-
mination was negative. If the period before the final determination
by the authority is extended, then the period before the authority’s
final determination could be as long as 295 days or, in an extraordi-
narily complicated case, 345 days.

Section 735(b) would require the ITC to make a final determination,
within 120 calendar days after the date of an affirmative preliminary
determination by the authority, whether an industry in the United
States is materially injured or threatened with material injury, or the
establishment of an industry in the United States is being materially
retarded, by reason of imports of the merchandise wilt},ﬁ respect to
which the authority has made an affirmative final determination.
This means the ITC final determination could be made up to 280
calendar days after an investigation is commenced by the authority
under section 731(a) or a getition is filed, as the case may be, In an
extraordinarily complicated case, the period could be as long as 330
calendar days. In no event would the ITC be required to make a final
determination before the forty-fifth calendar day after the day
on which the authority makes its final affirmative determination. The
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ITC would not make a final determination if the authority’s final de-
termination is negative.

The investigations by the authority and the ITC under section 735
would begin simultaneously on the day on which the authority makes
an affirmative preliminary determination under 733(b). If that de-
termination is negative, the ITC would not begin an investigation
under section 735 until the authority makes an affirmative final deter-
mination. In such a case, liquidation of entries of merchandise covered
by the authority’s final determination would be suspended on, and the
ITC would make its final determination within 75 calendar days after,
the date of the authority’s final determination. This could result in an
investigation lasting up to 310 calendar days, or, in an extraordinarily
complicated case, 360 calendar days. If the authority extends the pe-
riod before its final determination upon a request from exporters or the
petitioner, then the investigation could last up to 870 calendar days, or,
in an extraordinarily complicated case, 420 calendar days, the maxi-
mum period for an antidumping duty investigation under the new law.

If the petitioner alleges critical circumstances in a timely manner
uhder section 733 (), then the authority and ITC would be required to
include additional findings in their final determinations under section
735 if those determinations are affirmative. The authority would be
required to find whether (1) (A) there is a history of dumping in the
United States or elsewhere of the class or kind of merchandise which
is the subject of the investigation, or (B) the person by whom or for
whose account the merchandise was imported knew or should have
known that the exporter was selling the merchandise which is the sub-
ject of the investigation at less than its fair value, and (2) there have
been massive imports over a relatively short period of the merchandise
which is the subject of the investigation.

If the final determination of the authority is affirmative with respect
to both the existence of sales at less than fair value and critical circum-
stances, then the ITC would be required to find whether there is ma-
terial injury by reason of such massive imports to an extent that, in
order to prevent such injury from recurring, it is necessary to impose
antidumping duties retroactively. Upon affirmative final determina-
tions by the authority and the IT'C which include affirmative findings
as to critical circumstances, final antidumping duties would be im-
posed under section 736(b) and 781(a) on merchandise liquidation of
which is suspended by reason of sectiong; 733 (e) and 733(d) (1), Z.e.,
all unliguidated merchandise entered on or after the 90th calendar
day before the day on which liquidation was first ordered suspended
during the investigation.

The ITC would also be required to include an additional finding in
its final determination if the determination is that there is only a threat
of material injury. In such a case, the Commission would include a
finding whether material injury would have existed in the case but
for the suspension of liquidation, if any, during the investigation of
entries of merchandise subject to the investigation. If that final ITC:
determination is affirmative but the finding as to threat is negative,
then antidumping duties cannot be imposed under sections 736 (b) and
781(a) on merchandise subject to the investigation which was en-
tered, or withdrawn from warehouse, for consumption before the date
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on which notice of the ITC’s affirmative final determination is pub-
lished in the Federal Register.

Reason for the provision.—Section 735 would establish the time
limits and the standards for final determinations, including final
critical circumstances determinations, by the authority and the 1TC
during an antidumping duty investigation. It would also prescribe
the consequences.of final determinations.,

The major differences between current law and section 735 are (1)
the requirement that the authority and ITC carry on simultaneous
investigations, (2) the time periods for those investigations, and (3)
the additional findings relating to critical circumstances and threat of
injury. After an affirmative preliminary determination in an anti-
dumping duty investigation, Article 5(b) of the Agreement requires
simultaneous consideration of whether sales at less than fair value
and injury exist. Section 735 would implement this requirement for
the United States.

The term “fair value”, which appears in the current law, is con-
tinued under the new antidumping law as a standard for determina-
tions during the investigation. “Fair value” is not defined in current
law or in the bill. The committee intends the concept to be applied
essentially as an estimate of what foreign market value will be so as to
provide the administering authority with greater flexibility during its
investigation. The explanation of the term “industry” appears in the
explanation of section 771 of the Tariff Act. The explanations of the
factors to be considered in determining whether injury exists and the
amount of injury necessary for that injury to be material are also in
the explanation of section 771 as it relates to the term “material
injury.”

Section 735(b) contains the same causation term as is in current
law, i.e., an industry must be materially injured “by reason of” less-
than-fair-value imports. The current practice by the ITC with respect
to causation will continue under section 735.

In determining whether injury is “by reason of” less-than-fair-value
imports, the ITC now looks at the effects of such imports on the domes-
tic industry. The ITC investigates the conditions of trade and compe-
tition and the general condition and structure of the relevant industry.
It also considers, among other factors, the quantity, nature, and rate
of importation of the imports subject to the investigation, and how
the effects of the margin of dumping relate to the injury, if any, to
the domestic industry. Current ITC practice with respect to which
imports will be considered in determining the impact on the U.S. in-
dustry is continued under the bill.

Current law does not, nor will section 735, contemplate that the
effects from less-than-fair-value the imports be weighed against the
effects associated with other factors (e.g., the volume and prices of im-
ports sold at fair value, contraction in demand or changes in patterns
of consumption, trade, restrictive practices of and competition between
the foreign and domestic producers, developments in technology, and
the export performance and productivity of the domestic industry)
which may be contributing to overall injury to an industry. Nor is the
issue whether less-than-fair-value imports are the principal, a substan-
tial, or a significant cause of material injury. Any such requirement
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has the undesirable result of making relief more difficult to obtain for
industries facing difficulties from a variety of sources; industries that
are often the most vulnerable to less-than-fair-value imports.

Of course, in examining the overall injury to a domestic industry,
the ITC will consider information which indicates that harm is caused
by factors other than the less-than-fair-value imports. However, the
petitioner will not be required to bear the burden of proving the nega-
tive. That is, that material injury is not caused by such other factors.
Nor will the Commission be required to make any precise, mathemati-
cal calculations as to the harm associated with such factors and the
harm attributable to less-than-fair-value imports.

While injury caused by unfair competition, such as less-than-fair-
value imports, does not require as strong a causation link to imports
as would .be required in determining the existence of injury under
fair trade import relief laws, the Commission must satisfy itself that,
in light of all the information presented, there is a sufficient causal
link between the less-than-fair-value imports and the requisite injury.
The determination of the ITC with respect to causation is, under
current law, and will be, under section 735, complex and difficult, and
is 2 matter for the judgment of the ITC.

As noted in the explanation of section 733 above, a major objective
of this revision of the antidumping duty law is to reduce the length of
an investigation. The committee believes that the 13- or 16-month time
limits under current law are too long. The committee intends the usual
investigation under the new law to be no more than 280 calendar days.

Assessment of Duty (Section 736 of the Tariff Act of 1930)

Present law.—Under section 201(a) of the Antidumping Act (19
U.S.C. 160), the Secretary issues a dumping finding upon an affirma-
tive final finding by the ITC. Special dumping duties are imposed
under section 202 of the Antidumping Act on merchandise which has
not been appraised before notice of the finding is published. Pending
liquidation of entries subject to a dumping finding. Treasury usually
requires the importer to post a security covering the amount of the esti-
mated special dumping duty under section 623 of the Tariff Act of
1930 (19 U.S.C. 1623). The security required is usually a general or
term bond.

Theer are no time limits on assessments of special dumping duties
under current law. However, under section 504 of the Tariff Act (19
U.S.C. 1504), liquidation of entries must generally occur within 1
year after the date of entry, with administrative extensions in certain
circumstances for up to 3 years,

The bill—Section 736 would require the authority to publish an
antidumping duty order within 7 calendar days after being notified of
an affirmative decision by the ITC under section 735. Duties would
have to be assessed within 6 months after the date on which the au-
thority receives satisfactory information upon which the assesment may
be based, but in no event later than (1) 12 months after the end of the
annual accounting period of the manufacturer or exporter within
which the merchandise is entered, or (2) in the case of merchandise not
sold prior to its importation into the United States, 12 months after the
end of the annual accounting period of the maufacturer or exporter
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within which it is sold in the United States to a person who is not the
exporter of that merchandise. ] ]

Generally, estimated duty deposits equal to the amount of the esti-
mated antidumping duty would be required to be deposited at the
same time as estimated normal customs duty deposits must be made
with respect to the merchandise under section 505(a) of the Tariff Act
of 1930 (19 U.S.C. 1505). However, the administering authority could
permit the importer to post a bond or other security in lieu of esti-
mated antidumping duty deposits for not more than 90 calendar days
after the date on which the antidumping duty order is published under
certain conditions. The manufacturer, producer, or exporter of the
merchandise would be required to supply the authority sufficient infor-
mation relating to entries of the merchandise made after the date of the
preliminary determination by the authority and before the date of the
final determination by the ITC to enable the authority to determine
the amount of antidumpting duties on that merchandise under section
751(a) of the Tariff Act. If the authority permits the posting of bonds
or other security in lieu of estimated duty deposits and makes a deter-
mination under section 751, then that determination would be the basis
for the assessment of antidumping duties imposed on entries made
before the date of the affirmative determination of the ITC. That deter--
mination would also be the basis for the deposit of estimated antidump-
ing duties on entries of merchandise by the manufacturer, producer, or
exporter who supplies the information, made on or after the earlier
of the date on which the determination is made under section 751(a)
or the 90th day after the date on which the antidumping duty order is
published.

If the final determination of the ITC is that there is material injury
or threat of material injury which, but for the suspension of liquida-
tion during the investigation, would have been material injury, then
section 736 would impose antidumping duties under section 731(a) on
all merchandise liquidation of which has been suspended during the
investigation or will be suspended under the order issued under sec-
tion 733(d) (1). However, if the final ITC determination is that there
is (1) only threat of injury which would not have been injury without
the suspension of liquidation, or (2) material retardation of the estab-
lishment of an industry, then antidumping duties would be composed
only on merchandise which is entered, or withdrawn from warehouse,
for consumption on or after the day on which notice of the I'TC deter-
mination is published in the Federal Register.

Reason for the provision.—Section 736 would establish time limits
on the assessment of antidumping duties, require cash deposits of esti-
mated duties upon entry, and prescribe the entries to which anti-
dumping duties may be applied. In establishing time limits on assess-
ment, section 736 creates an affirmative obligation on the Customs
Service. Although the requirement that estimated antidumping duty
deposits be made as security pending liquidation should reduce the
damage which delayed assessment may cause a domestic industry, the
committee intends that antidumping duties be collected expeditiously.
This will reduce the uncertainty which prevails during suspension of
liquidation for both the importer and the domestic industry. In light
of the dismal performance of the Department of the Treasury in assess-
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ing special dumping duties in the recent past, the committee considers
t{lllsltlme limit on assessment to be an extremely important addition to
the law. .

Article 11 of the Agreement prohibits collection of antidumping
duties on merchandise entered during the investigation unless the
final determination is that there is a material injury or threat of mate-
rial injury which, but for provisional measures; e.g., suspension of
liquidation during the investigation, would have been material injury.
Section 736 (b) implements this provision for the United States.

Treatment of Difference Between Deposit of Estimated Anti-
dumping Duty and Final Assessed Duty Under Antidumping
Duty Order (Section 737 of the Tariff Act of 1930)

Present law.—Under current practice, if the security posted to cover
the estimated liability for special dumping duties is different from the
actual dutv imposed, the difference is refunded or collected, as the case
may be, without interest.

The bill—Under section 737 of the Tariff Act of 1930, as added by
section 101 of the bill, the difference between the security posted under
section 733(d) (2) on an entry during an investigation and the anti-
dumping duty imposed under section 731 (a) would be (1) disregarded,
if the security is less, or (2) refunded, if the security is more. No
interest would accrue in either case.

After an antidumping duty order is issued under section 736, the
difference between estimated duty deposits required under section
736(a) (3) and antidumping duties imposed under section 731(a)
would be collected or refunded, as the case may be. In either case,
interest would be pavable as would be required under section 778 of the
Tariff Act. as added by section 101 of the bill.

Reason for the provision.—Article 11 (1) of the Agreement prohibits
collection of the difference between any security posted during the
investigation and the final antidumping duty if the latter exceeds the
gormer. Section 737(a) implements this provision for the United

tates.

Conditional Payment of Antidumping Duty (Section 738 of
the Tariff Act of 1930)

Present law.—Under section 208 of the Antidumping Act (19 U.S.C.
167}, if the person by whom or for whose account merchandise subject
to a dumping finding is imported has not made an oath before the ap-
propriate customs officer (1) that he is not an exporter, or (2) as to the
exporter’s sales price of that merchandise, then the customs officer may
not deliver that merchandise to that person until he has made an oath
that he has not sold or agreed to sell the merchandise and he provides
a bond in an amount equal to the estimated value of the merchandise.
The bond must contain the following conditions. The importer must re-
port to the customs officer the exporter’s sales price of the merchandise
within 30 days after the merchandise has been sold or agreed to be sold
in the United States. The importer must pay upon demand the amount
of the special dumping duty, if any imposed under the Antidumping
Act on the merchandise. The importer must furnish to the customs



78

officer such information as may be in his possession and as may be
necessary for the ascertainment of the special dumping duty. Finally,
the importer will keep such records as to the sale of such merchandise
as are required by regulation.

T he bill—Section 738 of the Tariff Act of 1930, as added by section
101 of the bill, would prohibit delivery of merchandise of the class or
kind subject to an antidumping duty order to the person by whom or
for whose account it was imported unless that person deposits an
estimated antidumping duty in an amount determined by the ad-
ministering authority and complies with the following requirements:

(1) The person must furnish such information as the authority
considers necessary for determining the United States price of the
merchandise and such other information as the authority deems
necessary for determining the antidumping duty on that mer-
chandise.

(2) The person must maintain and furnish to the customs
officer such records concerning the sale of the merchandise as the
authority requires.

(8) The person must state under oath before the customs
officer that he is not. an exporter, or, if he is an exporter, declare
under oath at the time of entry the exporter’s sales price of the
merchandise to the customs officer if it is then known. If the
exporter’s sales price is not then known, the importer must declare
the exporter’s sales price within 30 days after the merchandise
has been sold. or has been made subject of an agreement to be
sold, in the United States.

(4) The person must pay, or agree to pay on demand, the
customs officer the amount of the antidumping duty imposed on
that merchandise.

Reason for change.—Section 738 re-enacts the requirements of sec-
tion 208 of the Antidumping Act. Section 738 requires the deposit of
an estimated antidumping duty before merchandise may be delivered.
The requirement under section 208 of the Antidumping Act that the
importer provide a bond in an amount equal to the estimated value of
the merchandise will be eliminated.

Duties of Customs Officers (Section 739 of the Tariff Act
of 1930)

Present law.—Under section 209 of the Antidumping Act, 1921 (19
U.S.C. 168), customs officers are required to use all reasonable ways
and means to ascertain, estimate, and appraise the foreign market
value or the constructed value, as the case may be, the purchase price,
the exporter’s sales price, and any other facts which the Secretary of
Km% Treasury may deem necessary for purposes of the Antidumping

ct.

The bill—Section 739 of the Tariff Act of 1930, as added by section
101 of the bill, would require customs officers, by all reasonable ways
and means and consistent with the provision of title VII of the Tariff
Act of 1930, to ascertain and determine, or estimate, the foreign
market value, the United States price. and anv other information
necessary for the purposes of administering title VII.



79

Reason for the provision—Section 739 reenacts the requirements
of section 209 of the Antidumping Act, 1921.

Antidumping Duty Treated as Regular Duty for Drawback
Purposes (Section 740 of the Tariff Act of 1930)

Present law.—Section 211 of the Antidumping Act, 1921 (19 U.S.C.
170), treats special dumping duties as regular customs duties within
the meaning of all laws relating to the drawback of customs duties.

The bill—Section 740 of the Tariff Act of 1930, as added by section
101 of the bill, would treat antidumping duties in all respects as
normal customs duties for the purposes of any law relating to the
drawback of customs duties.

Reason for the provision—Section T40 of this bill reenacts the
requirements of section 211 of the Antidumping Act.

SUBTITLE C OF TITLE VII OF THE TARIFF ACT OF
1930—REVIEW OF DETERMINATIONS

Administrative Review of Determinations (Section 751 of the
Tariff Act of 1930)

Present law.—Under section 303(a) (5) of the Tariff Act of 1930,
(19 U.S.C. 1303), the Secretary of the Treasury may revise the amount
of a countervailing duty from time-to-time, as he “deems necessary”.
Under current practice, the need for a countervailing duty order may
be reviewed by the Secretary on his own motion or at the request of an
interested party if there are changed circumstances. Under current
ITC regulations, the Commission will review an injury finding in a
countervailing duty case on its own motion, at the request of an
interested party, or upon advice from the Treasury that there are
“changed circumstances.” Absent “good cause”, the ITC will not re-
view an injury determination within 2 years of a final determination
that a bounty or grant exists (19 C.F.R. 207.9).

Under section 202 of the Antidumping Act, 1921 (19 U.S.C. 161),
the Secretary of the Treasury determines the amount of an antidump-
ing duty on an entry-by-entry basis. Appropriate adjustments to for-
eign market value for differences in circumstances of sale and adjust-
ments to other price calculations are made in calculating foreign mar-
ket value, as they are made in calculating fair value during the origi-
nal investigation. Under current practice, the need for an antidumping
duty finding may be reviewed by the Secretary on his own motion or at
the request of an interested party if there are changed circumstances.
Under current regulations, the I'TC will review an injury finding in an
antidumping case on its own motion, at the request of an interested
party, or upon advice from Treasury that there are “changed circum-

stances.” Absent “good cause”, the Commission will not review an
injury determination within 2 years of a final determination that
injury exists (19 C.F.R. 207.5).

The bill—Section 751 of the bill would require the authority, at
least once during each 12-month period beginning on the anniversary
of the date of publication of the countervailing duty order or anti-
dumping duty order, to review—
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(1) the amount of any net subsidy,
(2) the amount of any antidumping duty, and
(8) the current status of, and compliance with, any agreement
by reason of which an investigation was suspended.
The Secretary would be required to publish a summary of the results
of his review, together with the notice of any duty to be assessed,
estimated duty to be deposited, or investigated to be resumed.

In the case of a review of an antidumping duty order, the results
of the review would include a determination of the foreign market
value and the U.S. price of each entry of merchandise subject to that
order and included within the review, and the amount, if any, by
which the foreign market value of each such entry exceeds the U.S.
price of the entry. That determination would be the basis for the
assessment of antidumping duties on entries of the merchandise in-
cluded within the review and for deposits of estimated duty on entries
not covered by the review.

In addition to the required review of the amount of duty, if any,
to be assessed pursuant to an antidumping duty or countervailing
duty order, or a determination. to suspend an investigation upon
acceptance of an agreement, section 751 would permit the administer-
ing authority or the ITC to review, upon request, an agreement which
served as the basis for the suspension of an antidumping duty or
countervailing duty investigation or an affirmative determination that
such an agreement will completely eliminate the injurious effect of
subsidized or dumped imports. In addition the authority could review,
upon request, a determination that a subsidy exists or that less-than-
fair value sales exists. The ITC could review, upon request, a determi-
nation that a domestic industry is being injured by reason of imports
of subsidized merchandise or imports of merchandise sold at less than
fair value.

The authority and the Commission would initiate reviews under
this provision only if they are satisfied that “changed circumstances”
sufficient to warrant the review exist. Absent a showing of “good
cause”, the ITC would not review a final affirmative injury determi-
nation under the countervailing duty or antidumping duty law and
the administering authority would not review (1) a determination to
suspend an investigation upon acceptance of an agreement under
either law, or (2) a final affirmative determination that a subsidy exists
or that sales at less-than-fair value exist, less than 24 months after the
date of publication of notice of that determination.

If the administering authority determines, during a review under
this section, that a subsidy or sales at less-than-fair value no longer
exists, the administering authority could, after that review, revoke,
in whole or in part, a countervailing duty order or an antidumping
order. The authority could also terminate a suspended investigation.
after a review under this section.

In the case of any review under this section, the administering
authority and the ITC would, upon the request of any interested
party, hold a hearing to provide an opportunity for the presentation
of views with respect to the issue under review.

Reason for the provision.—This provision expedites the adminis-
tration of the assessment phase of antidumping and countervailing
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duty investigations. It provides a greater role for domestic interested
parties and introduces more procedural safeguards. '

SUBTITLE D OF TITLE VII OF THE TARIFF ACT OF
1930.—~GENERAL PROVISIONS

Definitions; Special Rules (Section 771 of the Tariff Act of 1930)

Administering Authority (Section 771(1))

Present law.—None.

The bill—The term “administering authority” as defined in section
771(1) of the Tariff Act of 1930, as added by section 101 of the bill,
would mean the Secretary of the Treasury, or any other officer of the
United States to whom the duties of the administering authority relat-
ing to antidumping and countervailing duties under the provisions of
subtitles A, B, and C of Title VII of the Tariff Act of 1930, as added by
this bill, are transferred by law.

Reasons for the provision.—The amendment made by section 771(1)
anticipates possible legislative changes which may provide that an
officer of the United States other than the Secretary of the Treasury
has responsibility for countervailing duty and antidumping matters.

Country (Section 771 (3))

Présent law.—The term “country” is not defined in the Antidumping
Act, 1921, or in section 303 of the Tariff Act of 1930 (relating to
countervailing duties). However, section 303 encompasses with its pro-
visions bounties or grants paid or bestowed by “any country, depend-
ency, colony, province, or other political subdivision of government.”

The bill. —Under section 771(3) of the Tariff Act of 1930, as added
by the bill, the term “country”, as used in new title VII of the Tariff
Act of 1980 relating to countervailing duties and antidumping duties,
would mean a foreign country; a political subdivision, dependent
territory, or possession of a foreign country ; and, with respect to coun-
tervailing duty proceedings only, could include an association of two
or more countries as a customs union outside the United States.

Reasons for the provision—The definition of country in section
771(3) generally incorporates present practice under the Antidump-
ing Act, 1921, and section 303 of the Tariff Act of 1930. It subsumes
all the governmental entities now specified in section 303. The admin-
istering authority will determine, on the basis of the facts in each
case, what entity or entities will be considered the “country” for the
purposes of a title VII proceeding. i

Under the definition, Taiwan will be considered a country. In coun-
tervailing duty proceedings, a subsidy granted by a political subdivi-
sion of a foreign country, such as a province or a development author-
ity, or by an institution of a customs union, will be considered to be
granted by a “country.” Thus, the European Communities, as well as
each of its member states, is a country for purposes of countervailing
duty proceedings. However, a customs union may not be considered a
country in antidumping duty proceedings. Thus, the foreign market
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value of merchandise in such a proceeding may not be calculated on a
customs-union-wide basis.

Industry (Section 771(4))

Present law.—The term “industry” when used in the Antidumping
Act, 1921, or section 303 of the Tariff Act of 1930, is used in the
context of the ITC determining whether an industry in the United
States is experiencing injury, a threat of injury, or is prevented from
being established, by reason of subsidized or less-than-fair-value im-
ports. The term industry is not defined in either the Antidumping Act
or'in section 303. As noted in the committee report on the Trade Act of
1974 (S. Rept. 93-1298, pp. 179-181), in practice, the phrase “an indus-
try in the United States”, as used in both laws, has been interpreted by
the ITC as referring to all the domestic producer facilities engaged in
the production of articles like the subsidized or dumped imported
articles, although a number of investigations have been concerned with
the domestic producer facilities engaged in the production of articles
which, while not like the imports concerned, are nevertheless competi-
tive with the imports in domestic markets. In either case, the industry
has generally been considered to be a national industry involving all
domestic facilities engaged in the production of the domestic articles
involved. However, if domestic producers of an article are located, and
predominantly or exclusively serve the market, in a geographic region
and imports are concentrated in that regional market with resultant
injury to the producers in the region, then the Commission has held
that injury to a part of the entire domestic industry (%.e., the regional
producers) constitutes injury to the entire domestic industry.

The bill—Under section 771(4) of the Tariff Act of 1930, as added
by section 101 of the bill, the term industry generally would mean the
domestic producers as a whole of the like product, 4.e., a product like
the imported article, or those producers whose collective output of the
like product constitutes a major proportion of the total domestic pro-
duction of the like product. However, domestic producers in a geo-
graphic region in the United States would be considered an industry
when they sell all or almost all of their production of the like product
in the market in that region and the demand for the like product in
that market is not supplied to any substantial degree by producers of
the product located elsewhere in the United States. In this situation,
an antidumping duty or countervailing duty order could be issued only
if there is a concentration of the subsidized or less-than-fair-value im-
ports into the regional market and if the producers of all, or almost all,
of the production in that market are being materially injured, threat-
_ened Wlth matpmal injury. or the establishment in that region of an
industry is being materially retarded, by reason of the subsidized or
less-than-fair-value imports. A

In determining which domestic producers of the like product to-in-
clude within the industry, the ITC could exclude those producers who
are related to exporters or importers, or who are themselves importers,
of the allegedly subsidized or less-than-fair-value merchandise.

In determining the effect of subsidized or less-than-fair-value im-
ports, the Commission would assess that effect in relation to the U.S.
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productiqn of only the like product when available data permits the
separate identification of production of that product based on criteria
such as the production process or the producers’ profits. If U.S. pro-
duction of the like product has no separate identity in terms of such
criteria, then the effect of the imports would be assessed by examining
the production of the narrowest group or range of products which in-
clude the like product and for which the necessary information is
available. ‘

Reasons for the provision.—Section 771 (4) enacts in many respects
current ITC practice, and delineates important concepts with respect to
the definition and treatment of the term “industry” as that term is used
in determining whether an industry in the United States is materially
injured, threatened with material injury, or the establishment of an
industry is being materially retarded. “Industry” generally means:
(1) All the domestic producers who produce products like the imported
articles subject to the investigation, or, if no such product exists, the
product most nearly similar in characteristics and in use to the im-
ported article subject to the investigation; (2) domestic producers,
wherever located in the United States, who comprise less than the en-
tire group of producers of like products, if the total output of this
smaller group of producers constitutes a major proportion of the total
domestic production of that product; or (3) a regional industry. What
constitutes a major proportion of total domestic production will vary
from case to case depending on the facts, and no standard minimum
proportion is required in each case. No particular formulation of
industry permitted under the statute is to be preferred above others.

When the ITC is considering a regional industry, a countervailing
duty or antidumping duty order may be issued based on the impact of
subsidized or less-than-fair-value imports on that regional industry
only if there is a concentration of such imports in the relevant regional
market. The requisite concentration will be found to exist in at least
those cases where the ratio of the subsidized, or less-than-fair-value,
imports to consumption of the imports and domestically produced like
product is clearly higher in the relevant regional market than in the
rest of the U.S. market. Of course, in cases in which the output of pro-
ducers within a region constitutes a major proportion of total domestic
production, material injury, a threat thereof, or material retardation
of the establishment of an industry, may be found without regard to
the connection criteria or other specific criteria relating to regional
industry cases.

The ITC is given discretion not to include within the domestic indus-
try those domestic producers of the like product which are either re-
lated to exporters or importers of the imported product being investi-
gated, or which import that product. Thus, for example, where a U.S.
producer is related to a foreign exporter and the foreign exporter
directs his exports to the United States so as not to compete with his
related U.S. producer, this should be a case where the ITC would not
consider the related U.S. producer to be a part of the domestic industry.

In examining the impact of imports on the domestic producers com-
prising the domestic industry, the ITC should examine the relevant
economic factors (such as profits, productivity, employment, cash flow,
capacity utilization, etc.), as they relate to the production of only the
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like product, if available data permits a reasonably separate considera-
tion of the factors with respect to production of only the like product.
If this is not possible because, for example, of the accounting proced-
ures in use or practical problems in distinguishing or separating the
operations of product lines, then the impact of the imports should be
examined by considering the relevant economic factors as they relate to
the production of the narrowest group or range of products which in-
cludes the like product and for which available data permits separate
consideration.

Subsidy (Section?71(6))

Present law.—The word “subsidy” is not defined in existing U.S.
law relating to international trade. Section 303 of the Tariff Act of
1930 does not use the word “subsidy”, but provides for the imposition of
a countervailing duty to offset any “bounty or grant” bestowed or
paid with respect to an imported product. No definition of bounty or
grant is set out in the statute or in regulations. The Secretary of the
Treasury has discretion in determining what is a bounty or grant.
Some of the practices which have been found to be bounties or grants
include: (1) Direct payments to exporters related to the export of
merchandise; (2) excessive rebates of indirect taxes on merchandise
upon export of the merchandise; (3) export financing at preferential
rates; (4) rebates of indirect taxes which are not directly related to
the merchandise exported; and (5) the forgiveness of income and
social security taxes related to merchandise exported.

The bill—Section 771(5) of the Tariff Act of 1930, as added by sec-
tion 101 of the bill, would provide that the term “subsidy” in title
VII as added by this bill has the same meaning as “bounty or grant”
under section 303. It would provide that subsidies include any export
subsidy described in annex A to the Agreement Relating to Subsidies
and Countervailing Measures, as approved under section 2(a) of this
bill, as well as the following domestic subsidies, if provided by a gov-
ernment to, or required by a government for, a specific enterprise or
industry, or group of enterprises or industries, whether publicly or
privately owned, and whether paid or bestowed directly or indirectly
on the manufacturer, production, or export of any class or kind of
merchandise :

. (1) The provision of capital, loans, or loan guarantees on terms
inconsistent with commercial considerations;
(23 the provision of goods or services at preferential rates;
(3) the grant of funds or forgiveness of debt to cover oper-
ating losses sustained by a specific industry; and
(4) the assumption of any costs or expenses (including ex-
penses for research and development) of manufacture, produc-
tion, or distribution.

Leason for the provision.—The definition of “subsidy” is intended to
clarify that the term has the same meaning which administrative prac-
tice and the courts have ascribed to the term “bounty or grant” under
section 303 of the Tariff Act of 1980, unless that practice or interpreta-
tion 1s inconsistent with the bill. In this regard, the restrictions on off-
sets contained in section 771(6) of the Tariff Act of 1930, as added by



85

this bill, are not intended to prohibit the authority from determining
that export payments are not subsidies, if those payments are reason-
ably calculated, are specifically provided as non-excessive rebates of
indirect taxes within the meaning of Annex A of the Agreement, and
are directly related to the merchandise exported. The reference to
specific subsidies in the definition is not all inclusive, but rather is
illustrative of practices which are subsidies within the meaning of the
word as used in the bill. The administering authority may expand
upon the list of specified subsidies consistent with the basic definition.
As under current law, both export and domestic subsidies are subject
to countervailing duties, and a subsidy may be provided either by a
government or governmental entity, subdivision, or customs union,
or by a private party or group of private parties.

Net Subsidy (Section771(6))

Present law.—The term “net subsidy” is not used in the existing
countervailing duty law, section 303 of the Tariff Act of 1930. Under
section 303, the Secretary of the Treasury does determine the “net
amount” of a bounty or grant, but this phrase is undefined. Under cur-
rent practice, the Secretary determines the net amount by subtracting
from the gross amount of the bounty or grant used certain “offsets,”
such as indirect taxes on items physically in¢orporated in the exported
product but not rebated upon export, and, with respect to a bounty or
grant consisting of a payment under a scheme to aid underdeveloped
areas, the net additional costs incurred by a firm because the firm
locates in an underdeveloped area as opposed to an area more suitable
to its needs.

The bill—Section 771(6) of the Tariff Act of 1930, as added by the
bill, would define net subsidy to be the gross subsidy minus only the
following amounts, if applicable:

(1) Any application fee, deposit, or similar payment made in
order to qualify for, or to receive, the subsidy;

(2) any loss in the value of the subsidy resulting from its de-
ferred receipt, if the deferral is mandated by government order;
and

(8) export taxes, duties, or other charges levied on the export
of merchandise to the United States specifically intended to off-
set the subsidy received. .

Reason for the provision—The bill defines the term “net subsidy”
to place clear limits on offsets from a gross subsidy. The gross subsidy
is the value of the subsidy provided, or made available, and used. For
example, if a firm is eligible for a tax credit as a result of locating a
plant in an underdeveloped region of a country, the gross subsidy may
be determined by the extent to which the credit is used against taxable
income.

There is a special problem in determining the gross subsidy with
respect to a product in the case of nonrecurring subsidy grants or
loans, such as those which aid an enterprise in acquiring capital equip-
ment or a plant. Reasonable methods of allocating the value of such
subsidies over the production or exportation of the products benefiting
from the subsidy must be used. In particular, a reasonable period
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based on the commercial and competitive benefit to the recipient as a
result of the subsidy must be used. For example, allocating a subsidy
in equal increments over the anticipated 20-year useful life of capital
equipment purchased with the aid of the subsidy would not be reason-
able if the capital equipment gave the recipient of the subsidy an
immediate significant competitive benefit compared to what would
be the situation without the capital equipment and compared to the
competitive benefit the equipment would likely provide in the later
stages of its useful life. .

For purposes of determining the net subsidy, there is subtracted
from the gross subsidy only the items specified 1n section 771(6). The
list is narrowly drawn and is all inclusive. For example, offsets under
present law which are permitted for indirect taxes paid but not
actually rebated, or for increased costs as a result of locating in an
underdeveloped area, are not now permitted as offsets. In determining
the amount of offsets which are permitted, it is expected that the ad-
ministering authority will only offset amounts which are definitively
established by reliable, verified evidence.

Material Injury (Section?771(7))

Present law~~Under the Antidumping Act, 1921, and under sec-
tion 303 of the Tariff Act of 1930 (as it relates to duty-free articles
and to the extent the international obligations of United States re-
quire an injury determination), the U.S. International Trade Com-
mission (ITC) is required to determine whether an industry in the
United States is being or is likely to be injured, or is prevented from
being established, by reason of the importation of the merchandise
which the Secretary of the Treasury has found to be subsidized or
to be, or likely to be, sold at less than fair value. The ITC examines
such economic factors as import penetration in the U.S. market,
domestic industry production and sales in the United States, price sup-
pression or depression in the U.S. market, employment, profits, and
capacity utilization in the U.S. industry, and other factors bearing on
the state of a U.S. industry.

The bill.—Section 771 (7§ of the Tariff Act of 1930, as added by sec-
tion 101 of the bill, would define the phrase “material injury” as it is
used in title VII of the Tariff Act of 1930, as added by this bill, and
set out some additional concepts relevant to the ITC injury determina-
tions under title VII. The term “material injury” would be defined
to mean harm which is not inconsequential, immaterial, or unimpor-
tant. In making its determinations with respect to injury under title
VII, the ITC would consider the volume of imports of merchandise
with respect to which the administering authority has made an affirma-
tive final determination on subsidization or less-than-fair-value sales,
the effect of such imports on prices in the United States of like prod-
ucts, and the impact of imports of such merchandise on domestic pro-
ducers of like products.

Specific factors to be examined in such consideration would be in-
cluded in section 771(7) (C) and (D). With respect to the volume of
imports, the ITC would consider whether the volume of imports is
significant, or whether there is any significant increase in that volume,
absolutely or relative to production or consumption in the United
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States. With respect to prices in the United States of the like product,
the ITC would consider whether there has been significant price under-
cutting by the imported merchandise, and whether such imports have
depressed or suppressed such prices to a significant degree. In examin-
ing the impact of the imports on a U.S. industry, the ITC would con-
sider all relevant economic factors which have a bearing on the state
of that industry, and certain factors are specified. Special rules are
set out for agricultural products, including that a finding of no ma-
terial injury or threat of material injury with respect to producers of
an agricultural product may not be based solely on the fact that the
prevailing market price is at or above the minimum support price, and
that the ITC should consider whether any increased burden on gov-
ernment income or price support programs exists in investigations in-
volving agricultural products. Section 771(7) (E) provides that the
presence or absence of any of the specific factors which the ITC ex-
amines would not necessarily give decisive guidance with respect to
the ITC determinations regarding injury.

Section 771(7) (E) would also specify that, with respect to threat of
injury, the ITC should take into account the nature of the subsidy and
likely effects of such subsidy.

Reasons for the provision—Section 771(7) defines the term “ma-
terial inpury,” as used in Title VII of the Tariff Act of 1930, as harm
which is not inconsequential, immaterial, or unimportant. The term is
used in the bill in the context of the ITC determination, in both coun-
tervailing duty and antidumping duty investigations, as to whether
an industry in the United States is materially injured or threatened
with material injury, or the establishment of an industry in the United
States is materially retarded, by reason of the less-than-fair-value
or subsidized imports. This material injury ecriterion, which must
be satisfied for countervailing or antidumping duties to be applied
under Title VII and, with respect to certain duty-free imports, under
section 303 of the Tariff Act, is consistent with the analogous criterion
of the Agreement Relating to Subsidies and Countervailing Measures
and the Agreement Relating to Antidumping Measures, approved in
section 2(a) of the bill.

Under the Antidumping Act, 1921, and with respect to duty-free
imports under section 303 of the Tariff Act of 1930 (to the extent that
the international obligations of the United States require a determina-
tion of injury), the ITC now determines whether an industry in the
United States is being or is likely to be injured, or is prevented from
being established, by reason of the less-than-fair-value or subsidized
imports. The ITC determinations with respect to the injury criterion
under existing law which have been made in antidumping investiga-
tions from January 3, 1975 to July 2, 1979, have been, on the whole,
consistent with the material injury criterion of this bill and the Agree-
ments. The material injury criterion of this bill should be interpreted
in this manner. This statement does not indicate approval of each
affirmative or negative decision of the Commission with respect to the
injury criterion, because judgments as to whether the facts in a par-
ticular case actually support a finding of injury are for the Commis-
sion to determine, subject to judicial review for substantial evidence

on the record.
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In determining whether an industry is materially injured, as that
phrase is used in the bill, the ITC will consider, to the extent per-
mitted by information submitted to it in a timely manner, the factors
set forth in section 771(7) (C) and (D) together with any other fac-
tors it deems relevant. The significance of the various factors affecting
an industry will depend upon the facts of each particular case. Neither
th;f)resence nor the absence of any factor listed in the bill can neces-
sarily give decisive guidance with respect to whether an industry is
materially injured, and the significance to be assigned to a particular
factor is for the ITC to decide. It is expected that in its investigation
the Commission will continue to focus on the conditions of trade,
competition, and development regarding the industry concerned. For
one industry, an apparently small volume of imports may have a
significant impact on the market; for another, the same volume
might not be significant. Similarly, for one type of product, price
may be the key factor in making a decision as to which product to
purchase and a small price differential resulting from the amount
of the subsidy or the margin of dumping can be decisive; for others,
the size of the differential may be of lesser significance.

Because of the special nature of agriculture, including the cyclical
nature of much of agriculture production, special problems exist in
determining whether an agricultural industry is materially injured.
For example, in the livestock sector, certain factors relating to the
state of a particular industry within that sector may appear to indi-
cate a favorable situation for that industry when in fact the op-
posite is true. Thus, gross sales and employment in the industry
producing beef could be increasing at a time when economic loss is
occurring, i.e., cattle herds are being liquidated because prices make
the maintenance of the herds unprofitable.

The existence of agricultural price support programs creates special
situations which are dealt with in section 7%1 (%r) (D). Government
price support operations are intended to assure producers a minimum
return through government purchases, loans, or direct payments. The
nature of these support programs prevents imports from diminishing
the amount received by a farmer below a minimum support level. To
this extent, farmers may be shielded from the effects of subsidized or
dumped imports because the government increases its outlays to ab-
sorb these effects. This increased burden on government support pro-
grams may be the major impact of subsidized or dumped im-
ports. The Commission must take this into account in making an injury
determination.

A corollary {)rovision is the prohibition against a finding of no in-
jury to agricultural producers merely because prices are above the
minimum support level. Minimum support prices may, or may not pro-
vide an adequate return to farmers. Agricultural producers may well
be materially injured by reason of subsidized or dumped imports when
prices are well above the minimum support level.

In determining whether an industry in the United States is threat-
ened with material injury, the ITC will consider the likelihood
of actual material injury occurring. It will consider any economic
factors it ‘deems relevant, and consider the existing and potential
situation with respect to such factors. An ITC affirmative determina-
tion with respect to threat of material injury must be based upon in-
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formation showing that the threat is real and injury is imminent, not a
mere supposition or conjecture. The “threat of material injury” stand-
ard is intended to permit import relief under the countervailing duty
and antidumping ]IE)LWS before actual injury occurs and should %e ad-
ministered in a manner so as to prevent actual injury from occurring.
Relief should not be delayed if sufficient evidence exists for concluding
that the threat of injury is real and injury is imminent.

Economic factors which may indicate that a threat of material
injury is present vary from case to case and industry to industry. The
ITC will continue to focus on the conditions of trade and competition
and the nature of the particular industry in each case. For example,
in some cases, e.g., an industry producing a product which has a
relatively short market life and significant research and development
costs associated with it, a rapid increase in market penetration could
quickly result in material injury to that industry. The existence of
such increases in market penetration may be a particularly appro-
priate early warning signal of material injury in such cases.

In making a determination with respect to threat of material injury
in countervalling duty investigations, the ITC may consider the nature
of a subsidy practice and whether an adverse impact on a domestic
industry is more likely to be associated with such a subsidy practice as
opposed to what would be the case with another type of subsidy. This
is particularly relevant with respect to export subsidies inconsistent
with the Agreement on Subsidies and Countervailing Measures, which
are inherently more likely to threaten injury than are other subsidies.

Interested Party (Section?71(9))

Present law.—Under present law, “any person” may file a petition
with the Secretary of the Treasury under section 303 of the Tariff Act
of 1930 to institute a countervailing duty investigation. Under the
Antidumping Act, 1921, no limitation exists in the statute as to who
may present information to the Secretary alleging that dumping is
occurring.

With respect to an investigation by the ITC in antidumping and
countervailing duty cases, practice permits any person with an appro-
priate:interest in the matter to participate in the proceedings before
the Commission.

The bill—Section 771(9) of the Tariff Act of 1930, as added by sec-
tion 101 of the bill, would define five categories of interested parties.
(1) A foreign manufacturer, producer, or exporter, or the U.S. im-
porters, of merchandise which is the subject of an antidumping or
countervailing duty investigation, or a trade or business association,
a majority of the members of which are such importers; (2) the
government of a country in which such merchandise is produced
or manufactured; (3) a manufacturer, producer, or wholesaler in
the United States of a like product; (4) a certified union or recog-
nized union or group of workers which is representative of the work-
ers in an industry engaged in the manufacture, production or whole-
sale in the United States of a like product; and (5) a trade or business
association a majority of whose members manufacture, produce, or
wholesale a like product in the United States.

Reasons for the provision.—The bill defines “interested party” for
the purpose of specifying who may petition for a countervailing duty
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or antidumping duty investigation, request continuation of an investi-
gation suspended as a result of an agreement accepted by the adminis-
tering authority, seek review of such a suspension, and participate in
any investigation as a matter of right. The definition should not be in-
terpreted as limiting the authority of the administering authority or
the ITC to permit participation in antidumping or countervailing
duty proceedings by other persons with an appropriate interest unless
the provisions of the bill require such an interpretation.

The provision clarities that a union may file a petition and partici-
pate in proceedings under Title VII as added by the bill. The union
or group of workers must represent workers in the relevant U.S.
industry.

The provision also provides that a trade or business association may
be considered an interested party only when a majority of its members
are importers of merchandise under investigation, or manufacture,
produce, or wholesale a like product, as the case may be. This limita-
tion is believed to fairly delimit those groups with sufficient interest to
always be considered interested parties. An association representative
of importers generally, or business generally, would not be considered
an interested party under this limitation, although a sub-group of such
an association may quality.

Like Product (Section 771(10))

Present law.—Under the Antidumping Act, 1921, and section 303 of
the Tariff Act of 1930, the ITC must determine whether “an industry
in the United States” is being or is likely to be injured, or is prevented
from being established, by reason of less-than-fair-value or subsidized
imports, as the case may be. Neither the phrase “like product” or any
other term is used in these statutes to define the industries to be consid-
ered by the ITC in making this determination. However, the ITC has
generally considered as relevant industries those composed of domes-
tic producer facilities engaged in the production of articles like the im-
ported articles, although it has considered domestic producer facilities
engaged in the production of articles which, although not like the im-
ports concerned, are nevertheless competitive with those imports in
U.S. markets.

The bill.—Section 771 (10) of the Tariff Act of 1930, as added by the
bill, would define the term “like product” to mean a product which is
like, or in the absence of like, most similar in characteristics and uses
with, the imported article subject to an investigation under Title VII
as added by the bill.

Reason for the provision—The definition of “like product” in the
bill has the effect of delimiting the U.S. industry to be examined by the
ITC in making its determinations of whether an industry in the United
States is experiencing the requisite degree of injury. The ITC will
examine an industry producing the product like the imported article
being investigated, but if such industry does not exist and the question
of the material retardation of establishment of such an industry is
not an issue before the ITC, then the ITC will examine an industry
producing a product most similar in characteristics and uses with the
imported article. The requirement that a product be “like” the im-
ported article should not be interpreted in such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to
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the conclusion that the product and article are not “like” each other,
nor should the definition of “like product” be interpreted in such a
fashion as to prevent consideration of an industry adversely affected
by the imports under investigation.

Affirmative Determinations by Divided Commdission (Section771(11))

Present law—In investigations under the Antidumping Aect, 1921
and section 308 of the Tariff Act of 1930, if the ITC commissioners
voting on a determination are evenly divided as to whether the deter-
mination of the Commission should be in the affirmative or in the
negative, the Commission is deemed to have made an affirmative
determination.

The bill—Continues present law.

Reason for the provision—Section 771(11) of the Tariff Act of
1930, as added by section 101 of the bill, will carry forward under
the new law the analogous provision under existing law, with wording
changes necessary to conform it to the framework of the new law an
clarify its meaning.

Attribution of Merchandise to Country of Manufacture or Production
~ (Section 771(12))

Present law.—Under section 303 of the Tariff Act of 1930, counter-
vailing duties are levied on an article or merchandise in appropriate
cases “whether the same shall be imported directly from the country
of production or otherwise, and whether such article or merchandise
is imported in the same condition as when exported from the country
of production or has been changed in condition by remanufacture or
otherwise . . .”

The bill—Continues present law.

Reasons for the provision—No change in the substance of the pres-
ent law with respect to this issue has been made in section 771(12) of
the Tariff Act of 1930, as added by section 101 of the bill. Changes are
made to conform the language to the other changes made in the
countervailing duty law by the bill.

Exporter (Section 771(13))

Present law.—For the purposes of determining exporter’s sales price
under the Antidumping Act, 1921, the exporter of the merchandise
is defined to mean the person by whom or for whose account the mer-
chandise is imported into the United States:

(1) If such person is the agent or principal of the exporter,
manufacturer, or producer;

(2) if such person owns or controls, directly or indirectly,
through stock ownership or control or otherwise, any interest in
the business of the exporter, manufacturer, or producer;

(8) if the exporter, manufacturer, or producer owns or con-
trols, directly or indirectly, through stock ownership or control
or otherwise, any interest in any business conducted by such
person; or -

(4) if any person or persons, jointly or severally, directly or
indirectly, through stock ownership or control or otherwise, own
or control in the aggregate 20 per centum or more of the voting
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power or control in the business carried on by the person by
whom or for whose account the merchandise is imported into the
United States, and also 20 per centum or more of such power or
control in the business of the exporter, manufacturer, or producer.

The bill—Continues present law.

Reasons for the provision—No change in the substance of the pres-
ent law is made in section 771(13) of the Tariff Act of 1930, as added
by section 101 of the bill. Wording and format changes are made to
conform the language to the other changes made in the antidumping
duty law by the bill.

Sold, or in the Absence of Sales, Offered for Sale; Ordinary Course
of Trade; Such or Similar Merchandise; Usual W holesale Quan-
tities (Sections 771(14-17))

Present law.—The Antidumping Act, 1921 contains the following
definitions:

(1) The term “sold or, in the absence of sales, offered for sale”
means sold or, in the absence of sales, offered—

(A) to all purchasers at wholesale, or

(B) in the ordinary course of trade to one or more selected
purchasers at wholesale at a price which fairly reflects the
market value of the merchandise,

without regard to restrictions as to the disposition or use of the
merchandise by the purchaser except that, where such restrictions
are found to affect the market value of the merchandise, adjust-
ment shall be made therefor in calculating the price at which the
merchandise is sold or offered for sale.

(2) The term “ordinary course of trade” means the conditions
and practices which, for a reasonable time prior to the exportation
of the merchandise under consideration, have been normal in the
trade under consideration with respect to merchandise of the same
class or kind as the merchandise under consideration.

(8) The term “such or similar merchandise” means merchan-
dise in the first of the following categories in respect of which a
determination for the purposes of the Antidumping Act can be
satisfactorily made:

(A) The merchandise under consideration and other mer-
chandise which is identical in physical characteristics with,
and was produced in the same country by the same person as,
the merchandise under consideration.

(B) Merchandise (i) produced in the same country and by
the same person as the merchandise under consideration, (ii)
like the merchandise under consideration in component mate-
rial or materials and in the purposes for which used, and (iii)
approximately equal in commercial value to the merchandise
under consideration.

(C) Merchandise (i) produced in the same country and by
the same person and of the same general class or kind as the
merchandise under consideration, (ii) like the merchandise
under consideration in the purposes for which used, and (iii)
which the Secretary or his delegate determines may reason-
ably be compared for the purposes of this title with the mer-
chandise under consideration.
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(4) The term “usual wholesale quantities”, in any case in which
the merchandise in respect of which value is being determined is
sold in the market under consideration at different prices for
different quantities, means the quantities in. which such merchan-
dise is there sold at the price or prices for one quantity in an
aggregate volume which is greater than the aggregate volume sold
at the price or prices for any other quantity.

The bill—Continues present law.

Reasons for the provision—No changes in the substance of the pres-
ent law are made 1n sections 771(14), 771(15), 771(16), and 771(17)
of the Tariff Act of 1930, as added by section 101 of the bill. Wording
and format changes are made to conform the language of the bill
with respect to these definitions to the changes made in the antidump-
ing duty law by the bill.

United States Price (Section 'f72 of the Tariff Act of 1930)

Present law.—Under the Antidumping Act, 1921, in order to deter-
mine the amount of dumping duties to be imposed on an entry of mer-
chandise, the “purchase price” or “exporter’s sale price” of the mer-
chandise is subtracted from the “foreign market value” of such or
similar merchandise or the constructed value of the merchandise, as
the case may be. Under current law, purchase price is defined to be the
price at which such merchandise has been purchased or agreed to be
purchased, prior to the time of exportation, by the person by whom
or for whose account the merchandise is imported, with certain addi-
tions and subtractions as specified in the law, including an addition
for the amount of any taxes rebated or not collected by reason of the
exportation of the merchandise to the United States, which rebate or
noncollection has been determined to be a bounty or grant under the
U.S. countervailing duty law. Under current law, exporter’s sales
price is defined to be the price at which such merchandise is sold or
agreed to be sold in the United States, before or after the time of im-
portation, by or for the account of the exporter, with certain additions
and subtractions to the price as specified, including the addition, as was
the case in purchase price, of an amount for the rebate or noncollection
of a tax determined to be a bounty or grant under the U.S. counter-
vailing duty law.

The bill—Section 772 of the Tariff Act of 1930, as added by section
101 of the bill, would provide a new term, “United States price,”
which embraces both the existing terms “purchase price” and “ex-
porter’s sales price.” The bill reenacts the provisions of the Antidump-
ing Act with respect to these terms with one substantive change and
one clarifying change. The bill modifies the definition of purchase
price to mean the price at which merchandise is purchased or agreed
to be purchased prior to the date of importation (as opposed to prior
to the time of exportation as under existing law) from the manufac-
turer or producer of the merchandise (as opposed to the person by
whom or for whose account the merchandise is imported) for expor-
tation to the United States. Additionally, the addition for counter-
vailing duties assessed on the same merchandise to offset subsidies is
clarified to apply only to subsidies which are classified as export

subsidies.
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Reasons for the provision—Section 772 of the Tariff Act of 1930, as
added by the bill, would generally continue existing law with respect
to the meaning of purchase price and exporter’s sales price. Most
changes in wording are necessitated by the creation of the new term
“United States price,” which incorporates the existing terms purchase
price and exporter’s sales price and by other simplifying changes.

The purpose of the substantive modification to purchase price is to
establish in the statute present administrative practice. If a producer
knew that the merchandise was intended for sale to an unrelated
purchaser in the United States under terms of sale fixed on or before
the date of importation, the producer’s sale price to an unrelated
middleman will be used as the purchase price. The dicta in Voss In-
ternational v. United States, C.D. 4801 (May 7, 1979), which is incon-
sistent with this practice, is explicitly overruled. Thus, “purchase
price” may be used if transactions between related parties indicate
that the merchandise has been sold prior to importation to a U.S. buyer
unrelated to the producer. Regulations should be issued, consistent
with present practice, under which sales from the foreign producer to
middlemen and any sales between middlemen before sale to the first
unrelated U.S. purchaser are examined to avoid below cost sales by
the middlemen.

The purpose of the amendment regarding additions to purchase price
and exporter’s sales price with respect to countervailing duties also
being assessed because of an export subsidy is designed to clarify that
such adjustment is made only to the extent that the exported merchan-
dise, and not the other production of the foreign manufacturer or
producer or other merchandise handled by the seller in the foreign
country, benefits from a particularl subsidy. The principal behind ad-
justments to the price paid in these instances is to achieve compar-
ability between the price which are being compared. Where the situa-
tion is the same, e.g., both the merchandise examined for the purpose
of determining “purchase price” and such or similar merchandise
examined for the purpose of determining “foreign market value”
benefit from the same subsidy, then no adjustment is appropriate.

Foreign Market Value (Section 773 of the Tariff Act of 1930)

Present law.—Under the Antidumping Act, 1921, in order to deter-
mine the amount of an antidumping duty to be imposed on imported
merchandise, the foreign market value of such merchandise or the con-
structed value of that merchandise is compared to the purchase price
or exporter’s sales price.

_Under existing law, the foreign market value of imported merchan-
dise is the price, at the time of exportation of such merchandise to the
United States, at which such or similar merchandise is sold or, in the
absence of sales, offered for sale in the principal markets of the coun-
try from which exported, in the usual wholesale quantities and in the
ordinary course of trade for home consumption, plus packing costs for
shipment to the Unted States. If home market sales are so small in rela-
tion to the quantity sold for exportation to third countries as to form an
inadequate basis for comparison, then the foreign market value is the
price at which that merchandise is sold or offered for sale for exporta-
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tion to third countries. Special rules are provided for disregarding
sales made at less than the cost of producing the merchandise in ques-
tion (which may result in the use of constructed value if foreign mar-
ket value based on home market sales or third country sales cannot be
used because such sales are inadequate for comparison), for determin-
ing foreign market value when the merchandise is from state-con-
trolled economies, and for determining foreign market value in certain
circumstances when multinational corporations are involved.

The constructed value of imported merchandise is defined to be the
sum of the material and fabrication or other processing costs; an
amount for general expenses and profit (the amount for general ex-
penses being at least equal to 10 percent of the material and fabrica-
tion or other processing costs, and the amount for profits being at least
8 percent of the costs and general expenses) ; and the cost of packing
the merchandise for shipment to the United States.

The bill—Section 778 of the Tariff Act of 1930, as added by section
101 of the bill, would retain existing law with several modifications.
The term “foreign market value” would be defined under section 773 to
include the content of that term as used in existing law (home market
price or third country price), as well as the content of the term “con-
structed value” under existing law. Section 778(a) (2) would also per-
mit the authority to use either third country prices or constructed value
if home market prices cannot be determined. Section 773(f) would
permit the administering authority to use averaging or generally rec-
ognized sampling techniques whenever a significant volume of sales is
involved or a significant number of adjustments to prices is required
in determining foreign market value. The administering authority
would also be permitted under section 773(f) to decline to take ac-
count of adjustments which are insignificant in relation to the price or
value of the merchandise.

Reason for the provision—Section 778 of the Tariff Act of 1980, as
added by section 101 of the bill, would generally retain existing law as
it relates to the use and calculation of foreign market value and con-
structed value. The bill extends the concept of “foreign market value”
to embrace both the existing terms “foreign market value” and “con-
structed value.” This change is not substantive and is intended solely
to simplify the law.

The new “foreign market value” term, which describes the value
against which the United States price is compared in assessing anti-
dumping duties, retains the substance of sections 205 and 206 of the
Antidumping Act, with wording changes necessary to conform the
provisions to the style and organization of the new law. Section 773
does modify the preference contained in the present law for the use of
third country prices over constructed value, when home market prices
may not be used. The administering authority will be authorized to use
either standard if the exporter’s home market prices are inadequate or
unavailable for the purpose of calculating fair market value. The pref-
erence expressed in present law can, in some cases, unnecessarily pro-
long an investigation. For example, where sales in the exporter’s hone
market are found to be below cost of production, present law directs
the Secretary to look to prices in third country markets. Flowever, fre-
quently if a producer is selling below cost in his home market, he is also
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selling below cost in export markets. Valuable time was lost in deter-
mining that third country prices are also inadequate as a basis for for-
eign market value. Nevertheless, third country prices will normally be
preferred over constructed value if presentéd in a timely manner and if
adequate to establish foreign market value.

Section 773(f) of the Tariff Act of 1930, as added by the bill, will
make an important modification to current law by permitting the ad-
ministering authority to use generally recognized averaging and sam-
pling techniques in determining foreign market value and to disregard
adjustments which are insignificant in relation to the price or value of
the affected transaction.

This provision is intended to prevent, both during antidumping in-
vestigations and in the assessment of antidumping duties, delays which
are unwarranted and not required by reasonable fairness. It takes into
account the administrative burden of assessing antidumping duties on
an entry-by-entry basis within the time limits imposed under the bill.
In order to reduce the potential for abuse of this authority, it is strictly
circumscribed. Thus, the bill provides that averaging and sampling
may only be used in cases where the need is greatest, z.e., cases involv-
ing a great number of sales or a significant number of adjustments.
While the ability to disregard insignificant adjustments is not confined
to any particular type of case, it 1s intended that the term “insignifi-
cant” mean individual adjustments having an ad valorem effect of less
than 0.33 percent and groups of adjustments having a cumulative ad
valorem effect of less than 1.0 percent. Regulations will establish
groups of adjustments based on types of adjustments currently recog-
nized, ¢.e., differences in circumstances of sale, quantities sold, qualita-
tive characteristics, and levals of trade in the markets being compared.
In any event, if any adjustment or group of adjustments having a
small ad valorem eflect have, individually or cumulatively, a meaning-
ful effect on comnvetition between the imported articles being investi-
gated and the like product produced by the domestic industry, then
such adjustments should not be disregarded.

This report is not intended as a general expression of approval or
disapproval of current regulations or administrative practice. This
should be emphasized with respect to regulations regarding the current
law on dumping from nonmarket economy countries. The reenactment
of current statutory provisions on this subject is not an expression of
Congressional approval or disapproval of the regulations promulgated
by the Secretary of the Treasury on August 9, 1978 (43 F.R. 35262).

Hearings (Section 774 of the Tariff Act of 1930)

Present law.—Under section 803 of the Tariff Act of 1930, no hear-
ing is required by either the Secretarv of the Treasury or the U.S. In-
ternational Trade Commission (ITC) before the imposition of
countervailing duties. In practice, the Secretary permits parties to a
proceeding to present written views, and upon request, to make a pres-
entation of views orally to a designated official. The ITC provides by
regulation for a hearing prior to its decision on the issue of injury.

Under the Antidumping Act, 1921, before the making of any final
determination by the Secretary of the Treasury regarding less-than-
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fair-value sales and by the ITC regarding the issue of injury, the Sec-
retary or the ITC, as the case may be, must hold a hearing upon request
of any foreign manufacturer or exporter, or U.S. importer, of the mer-
chandise in question, or upon request of any U.S. manufacturer, pro-
ducer, or wholesaler of merchandise of the same class or kind. The
hearing is not subject to the provisions of the so called “Administrative
Procedure Act” relating to adjudicative proceedings, and any person
who could request a hearing may appear by counsel or in person, and
any other person who shows good cause may also appear.

The bill.—Under section 774 of the Tariff Act of 1930, as added by
section 101 of the bill, the administering authority and the ITC would
be required to hold a hearing in the course of an investigation to
determine whether antidumping or countervailing duties should be
imposed. The hearing could be held by the administering authority at
any time prior to the making of a final determination with respect to
less-than-fair-value sales or subsidization, as the case may be, and by
the ITC at any time prior to its final injury determination under the
antidumping or countervailing duty provisions of this bill.

Notice of any hearing in any antidumping or countervailing duty
proceeding under title VII of the Tariff Act of 1930 as added by the
bill, including the hearings described in the preceding paragraph,
must be published in the Federal Register prior to the hearing, and a
transcript of the hearing must be prepared and be available to the
public. Any such hearings would not be subject to the provisions of
sections 554, 555, 556,557, and 702 of Title 5 of the United States Code
relating to adjudicative hearings.

Reasons for the provision.—Section 774 continues the requirement of
present law with respect to hearings in antidumping duty investiga-
tions, and adds a requirement for hearings in countervailing duty in-
vestigations. While these required hearings are not subject to the pro-
visions of Title 5 of the United States Code relating to adjudicative
hearings, they must be conducted in a manner designed to permit full
presentation of information and views. It is partcularly important, in
light of the provision for judicial review of such proceedings on an
administrative record, as provided by this bill, that parties be given
every possible opportunity to respond to information submitted by
other parties.

Subsidy Practices Discovered During an Investigation (Section
775 of the Tariff Act of 1930)

Present law.—None.

The bill—Under section 775 of the Tariff Act of 1930. as added by
section 101 of the bill, if. in the course of a countervailing duty in-
vestigation under title VII of the Tariff Act of 1930, as added by this
bill, the administering authority discovers a practice which appears
to be a subsidy but was not included in the matters alleged in the
countervailing duty petition, then it must include the practice in the
ongoing investigation if it appears to be a subsidy with respect to the
merchandise which is the subject of the investigation, or transfer the
information concerning the practice (other than confidential informa-
tion) to the library of foreign subsidy practices and countervailing
measures which would be established under section 777(a) (1) of the
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Tariff Act, if the practice appears to be a subsidy with respect to any
other merchandise. .

Reason for the provision—Section T75 is primarily intended to
consolidate in one investigation with respect to subsidization of a par-
ticular class or kind of merchandise, all subsidies known by petitioning
parties to the investigation or by the administering authority relating
to that merchandise. In investigating an allegation of subsidization the
administering authority often acquires information relating to possible
subsidization of the merchandise or other merchandise not available
to the petitioner or other domestic parties. These possible additional
subsidy practices generally are not included within the ongoing inves-
tigation under present practice. Rather than institute unnecessary
separate investigations into such practices, make piecemeal determina-
tions without proper aggregation of subsidization practices, and in-
crease expenses and burdens, the bill will include such practices within
the scope of any current investigation, or make them a part of the
library of subsidy practices so that persons in the future may know of
them when deciding whether to petition for an investigation. The in-
clusion of such a practice should not delay the conclusion of any cur-
rent investigation any more than absolutely necessary.

Verification of Information (Section 776 of the Tariff Act of 1930)

Present law.—None.

The bill—Section 776 of the Tariff Act of 1930, as added by section
101 of the bill, would require that all information relied on by the ad-
ministering authority in making a final determination in an investiga-
tion regarding either subsidized or less-than-fair-value imports be
verified unless, in an antidumping investigation, verification is waived
under the procedure for a rapid preliminary determination. The meth-
ods and procedures used to verify information would be described in
the authority’s final determination. If the administering authority is
not able to verify the information submitted, it would rely on the best
information available, which may include the information submitted
in the petition. Section 776 also would provide that whenever a party
or any other person refuses or is unable to produce information in a
timely manner and in the form required, or otherwise significantly
Impedes an investigation, both the administering authority and the
TTC must use the best information otherwise available.

. Reason for the provision—Numerous complaints have been made
regarding the current practices on verification of information sub-
mitted to the Department of the Treasury in antidumping and counter-
vailing duty proceedings, particularly information submitted by
foreign governments. Section 776 requires vertification by the admin-
istering authority of all information relied upon, including govern-
mental submissions. If such information cannot be verified, the ad-

ministering authority must then use the best information available in
making its determination.

Access to Information (Section 777 of the Tariff Act of 1930)

Present law.—Under the Antidumping Act, 1921, the Secretary of
the Treasury and the ITC is required to make available nonconfidential
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information contained in the transcript of any hearing held and
developed in connection with an investigation, to the extent required
by the Freedom of Information Act (5 U.S.C. 552(b)). No specific
provision exists with respect to countervailing duty investigations,
but the Freedom of Information Act applies.

The bill—Under section.777(a) of the Tariff Act of 1930, as added
by section 101 of the bill, a library of information relating to foreign
subsidy practices and countervailing measures would be established,
and material in the library would be made available to the public upon
request.

With respect to countervailing duty and antidumping duty investi-
gations, the administering authority and the ITC would inform parties
to an investigation of the progress of that investigation and would
maintain a record of ex parte meetings between interested parties, or
other persons providing factual information in connection with an in-
vestigation, and the person charged with making the determination
and any person charged with making a final recommendation to that
person, in connection with that investigation. The administering au-
thority and the Commission could disclose any confidential informa-
tion received in the course of a proceeding if it is disclosed in a form
which cannot be associated with, or otherwise be used to identify,
operations of a particular person, and any information submitted in
connection with a proceeding which is not designated as confidential
by the person submitting it.

With respect to the confidential information developed in an anti-
dumping or countervailing duty proceeding, section 777 (b) would pro-
vide that information submitted to the administering authority or the
ITC which is properly designated as confidential by the person sub-
mitting it shall not be disclosed to any person without the consent of
the person submitting it unless pursuant to a protective order. The
administering authority and the Commission could require that in-
formation for which confidential treatment is requested be accom-
panied by a nonconfidential summary. If the administering authority
or the ITC determines that designation of any information as con-
fidential is unwarranted, then the administering authority or the ITC,
as the case may be, would return it to the party submitting it unless the
request for confidential treatment is withdrawn. This provision would
not affect the right of the I'TC to subsequently seek information it has
returned under section 777 pursuant to a court order sought under
section 333 of the Tariff Act of 1930 (19 U.S.C. 1333).

Under section 777(c), upon receipt of an application which de-
scribes with particularity the information requested and sets forth
the reasons for the request, the administering authority and the ITC
could make confidential information, submitted by any party to the
investigation. available under a protective order. The administering
authority and the ITC would provide regulations for appropriate
sanctions to enforce protective orders, including disbarment from
practice before the agency.

If the administering authority denies a request for confidential in-
formation or the ITC denies a request for information submitted by
the petitioner, or an interested party supporting the petitioner, con-
cerning the domestic price or cost of production of the like product,
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then application could be made to the U.S. Customs Court for an order
directing the administration authority or the ITC to make that infor-
mation available. After notification of all parties to the investiga-
tion and after an opportunity for a hearing on the record, the court
“under the standards applicable in proceedings of the court,” issue an
order, under such conditions as the court deems appropriate and as
are in accordance with the statute, directing the administering author-
ity or the ITC to make all or a portion of the requested information
available under a protective order and setting forth sanctions for vio-
lation of such order. The quoted phrase is intended to refer to the
court’s practice of determining de novo, after, if necessary, an in cam-
era examination of the documents, whether the need of the party
requesting the information outweighs the need of the party submitting
the information for continued confidential treatment. Because the
investigation in connection with which the information is sought is
not stayed or stopped by a court proceeding to determine whether dis-
closure should be ordered, it is assumed that the Chief Judge of the
Customs Court will act expeditiously to assign a judge to cases arising
under this section who will be available to conduct a hearing whenever
required and that a decision as to whether or not to issue an order will
be reached as soon as possible.

Reasons for the provision.—Section 777 provides the maximum avail-
ability of information to interested parties consistent with the need
to provide adequate protection for information accorded confidential
treatment. Petitioners under the antidumping and countervailing duty
laws have long contended that their ability to obtain relief has been
impaired by its lack of access to the information presented by the
exporters and foreign manufacturers. By the same token, importers,
exporters, and other respondents in such cases have complained of
lack of access to information supplied by the domestic parties to such
cases, particularly with respect to the economic health of the domestic
industry involved. Access to information at the administrative level
is even more imperative under the bill, which provides that the stand-
ard of judicial review of most administrative actions in countervailing
duty and antidumping duty proceedings is one of review on the
administrative record.

The provisions of the bill relating to a record of ex parte meetings
is a significant addition to current law. This record is to be included
in the record of the investigation. Antidumping and countervailing
duty proceedings are investigatory rather than adjudicatory in nature,
and this provision is intended to insure that all parties to the preceed-
ing are more fully aware of the presentation of information to the
administering authority or the ITC.

The bill also provides limited access to confidential information
either in the form of nonconfidential summaries or pursuant to an ad-
ministrative or court protective order. Upon receipt of a proper ap-
plication, the administering authoritv and the ITC may make infor-
mation available under protective order pursuant to regulations to be
developed by each agency. This authority to make limited disclosure
is a specificallv authorized exception to the provisions of 18 U.S.C.
1905, and limited disclosure under this provision is not intended to
result in any requirement for general disclosure under the Freedom of
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Information Act. Generally, it is expected that disclosure will be made
only to attorneys who are subject to disbarment from practice before
the agency in the event of a violation of the order. With respect to the
ITG, it is anticipated that, to the extent that information cannot be
made available in a non-confidential form which permits an adequate
analysis of the issues in a case by a party, such information will be dis-
closed under a protective order if the ITC believes such information
can be protected from disclosure. If a party’s request for information
under a protective order is denied, it can seek access to the informa-
tion under a judicial protective order of the U.S. Customs Court issued
in accordance with the amendments under the bill.

Interest on Certain Overpayments and Underpayments (Sec-
tion 778 of the Tariff Act of 1930)

Present law.—Under current law, no interest may be required or
paid by the Secretary of the Treasury with respect to underpayments
or overpayments of amounts to secure a liability for special dumping
or countervailing duty.

The bill—Section 778 of the Tariff Act of 1980, as added by the
bill, would provide that interest is payable at the rate in effect under
section 6621 of the Internal Revenue Code of 1954 on the date on
which the rate or amount of antidumping or countervailing duty is
finally payable, or 8 percent, whichever is higher, on overpayments and
underpayments of amounts deposited on merchandise entered, or with-
drawn from warehouse, for consumption on or after the date on which
notice of an affirmative final determination by the Commission with
respect to that merchandise is published.

Reason for the provision.—Section 778 provides specific statu-
tory authority to require payment of interest on overpayments or
underpayments of amounts to secure a liability for an antidumping
or countervailing duty. A minimum rate of 8 percent is provided to
insure that the rate charged will be somewhat in line with current
commercial rates and thus help in making the imposition of anti-
dumping and countervailing duties remedial and reducing incentives
to delay payments of duties owed.

Pending Investigations (Section 102 of the Bill)

Present law.—None.

The bill.—On the day section 701 of the Tariff Act of 1930 becomes
effective with respect to a country, section 102(a) of the bill would
require the administering authority to terminate any countervailing
duty investigation, under section 303 of the Tariff Act of 1930 (U.S.C.
1303), of products of that country if there has been no final determina-
tion in the investigation. The administering authority and the Com-
mission would be required to commence an investigation, under title
VII of the Tariff Act, of the same subsidy as was being investigated
in the terminated investigation. )

If a preliminary determination has not been made under the termi-
nated investigation, the investigation under title VII would commence
as if an affirmative determination under section 702(a) or (c) were
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made on the date of termination of the section 303 investigation. If
an affirmative or negative preliminary determination has already been
made under section 303 of the Tariff Act in an investigation which is
terminated under section 102(a), then the administering authority
would be required to make a preliminary determination under section
703(b) of the Tariff Act on the date of termination of the section 303
investigation. The substance of the determination under section 703
(b) in such cases would be the same as that of the preliminary de-
termination under section 8303, The effective date of title VII of the
Tariff Act with respect to a specific country would be determined
under section 701(b) of the Tariff Act and sections 107 and 2(b) of
the bill.

On the effective date of title VII of the Tariff Act, section 102(b)
of the bill would require the Secretary of the Treasury and the ITC
to terminate any investigation under the Antidumping Act, 1921 (19
U.S.C. 160 et seq.), if the Secretary has not made a final determination
in the case. The Seeretary and the Commission must commence an in-
vestigation under title VII with respect to the same case, as if the
decision ‘to commence an investigation under 731 were made on the
date of termination. If a preliminary determination has already been-
made in the terminated case, then the administering authority would
be required to make a preliminary determination in the title VII ‘in-
vestigation under section 733 (b) of the Tariff Act on the date of ter-
mination of the Antidumping Act investigation. The substance of the
preliminary- determination' under section-733 would be the same as
that of the preliminary determination underthe Antidumping Act in-
vestigation. The effective date of title VII of the Tariff Act would be
January 1, 1980, if the Subsidy and Antidumping Agreements have
entered into force for the United States by that.date.

If the ITC is conducting an investigation but has not made a final
determination under section 201(a) of fhe Antidumping Act on the
effective date of title VII of the Tariff Act, or under section 303 (b) of
that act on the effective date of title VII with respect to the country
the practices of which are under investigation, then-section 102(c) of
the bill would require the-Commission to terminate its investigation
under the Antidumping Act or section 303 and to commence an inves-
tigation under section 705(b) or 735(b), as appropriate, to be com-
pleted within 75 calendar days after that investigation is commenced
under section 102(c) of the bill and section 705 (b) or section 735 (b)
of the Tariff Act.

. Reason for the provision—Section 102 is a transition rule for cases
In progress under the current countervailing and antidumping laws.
The cases would continue but under the new laws. Section 102 pro-
vides counting rules. for application of the new time limits depending
on the stage of the investigation under current law. These counting
rules would also apply to an investigation under section 303 of the
Tariff Act which begins after the effective date of the amendments
under section 103 of the bill. For example, if an investigation under
section 303 is being conducted in accordance with the procedures un-
der title VITI of the Tariff Act, as- would be provided under section
303(b) of the Tariff Act under the amendments in section 103 of the
bill, and section 701 of the Tariff Act becomes effective with respect to
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the relevant country, then the investigation under section 303 in ac-
cordance with title VII would be terminated and a new investigation
under subtitle A of title VII commenced, as is provided under section
102 of the bill.

Amendment of Section 303 of the Tariff Act of 1920
(Section 103 of the Bill)

Present law.—Section 303 of the Tariff Act (19 U.S.C. 1303) con-
tains few procedural provisions. It requires a preliminary Treasury
determination within 6 months after a petition is filed and a final
determination within 12 months after a petition is filed. The ITC
injury determination is required within 3 months after a final Treas-
ury determination but only with respect to duty-free goods and only
to the extent required by the international obligations of the United
States. The United States is obligated to apply the injury test under
section 303 only with respect to duty-free products of countries which
have fully acceded to the General Agreement on Tariffs and Trade.

The bill.—The amendment under section 103 (a) of the bill would ex-
clude from the coverage of section 303 of the Tariff Act articles which
are the product of a country under the agreement, within the meaning
of section 701(b) of the Tariff Act, .., articles to which section 701
of the Tariff Act would apply.

The amendment under section 103 (b) would require the imposition
of countervailing duties under section 308 to be in accordance with the
requirements of title VII of the Tariff Act. However, the following
provisions of title VIT would not apply to cases under section 303 other
than cases involving duty-free goods to the extent that an injury test
must be applied to such goods:

(1) There would be no ITC determination as to (A) a reasonable
indication of injury under section 703 (a), (B) elimination of injurious
effect under section 704 (h), and (C) injury under section 705 (b).

(2) An investigation could not be suspended upon acceptance of an
agreement to eliminate injurious effects under section 704(c).

(3) There would be no critical circumstances determinations relat-
ing to the retroactive imposition of countervailing duties under sec-
tions 703(e) and 705 (a) (2) and (b) (4) (A).

Beasons for the provision—The amendments under section 103
conform section 308 of the Tariff Act to appropriate provisions of
title VII of the Tariff Act, as added by séction 101 of the bill, Sec-
tions 303(a) (1) and (2) of the Tariff Act will continue in effect
with respect to articles not subject to section 701 of that act. Section
303 will continue to impose countervailing duties, without an injury
determination, on all dutiable and certain duty-free articles with
respect to which bounties or grants are being provided. The President’s
statement of proposed administrative action erroneously asserts that
an injury determination will be required before countervailing duties
can be imposed on duty-free articles from any country. Duty-
free articles from certain countries will be subject to countervailing
duties after an injury determination, but only if international obliga-
tions of the United States, other than the Agreement on Subsidies and
Countervailing Measures, require that determination with respect to
products of those countries.
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The committee believes the procedures and standards under new
title VII are a significant improvement over existing law and prac-
tice and should be applied to section 303. Obviously, all references to
injury and all determinations relating to injury under title VII are
irrelevant to proceedings under section 303 which do not require an
injury determination.

Transition Rule of Countervailing Duty Orders
(Section 104 of the Bill)

Present low.—Upon the effective date of the new countervailing
duty provisions of title VII of the Tariff Act of 1930, as added by sec-
tion 101 of this bill, there will be a number of countervailing duty
orders in effect pursuant to the provisions of the existing counter-
vailing duty law, section 303 of the Tariff Act. These orders have been
or will be issued upon a finding that a bounty or grant is being paid
or bestowed, and in most cases, no showing of injury to a domestic
industry hasbeen or will be made.

‘With respect to certain countervailing duty orders issued after the
effective date of the Trade Act of 1974, the imposition of counter-
vailing duties has been waived by the Secretary of the Treasury pur-
suant to section 303(d) of the Trade Act. Section 303(d) of the Trade
Act permits the Secretary to waive the imposition of countervailing
duties under certain circumstances, and in particular when steps have
been taken to reduce substantially or to eliminate during the period of
the waiver the adverse effect of the bounty or grant which has been
determined to have been paid or bestowed. This authority to waive
countervailing duties was intended to permit the negotiation in the
Multilateral Trade Negotiations of an agreement on subsidies and
countervailing measures free from the negative impact of countervail-
ing duties imposed by the United States which the countries with
whom it was negotiating considered to be improper.

The bill—Section 104 of the bill would provide rules for reviewing
certain countervailing duty orders in effect on the effective date of title
VII of the Tariff Act of 1930, as added by section 101 of the bill.

Section 104(a) of the bill would require the administering au-
thority to notify the U.S. International Trade Commission (ITTC) by
January 7, 1980, of any countervailing duty order in effect on Janu-
ary 1, 1980 (1) under which the Secretary of the Treasury has waived
the imposition of countervailing duties under section 303(d) of the
Tariff Act and which applies to merchandise, other than certain cheese
under quota, which is a product of a country to which subtitle A of
title VII of the Tariff Act applies; (2) published after September 29,
1979, and before January 1, 1980, with respect to products of a count
to which subtitle A of title VII of the Tariff Act applies; or (3
applicable to frozen, boneless beef from the European Communities
under Treasury Decision 76-109. The administering authority would
furnish to the Commission the most current information it has with
respect to the net subsidy benefiting the merchandise subject to any
countervailing duty order so notified.

Within 180 days after it receives the most current information from
the administering authority, the ITC would make a determination of
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whether an industry in the United States is, or, with respect to orders
under which countervailing duties are being collected, would be,
materially injured, threatened with material injury, or the establish-
ment of an industry in the United States is or would be materially
retarded, by reason of imports of the merchandise subject to the order.
If the Commission determination with respect to the question of ma-
terial injury is affirmative, the order would remain in effect and the
administering authority would terminate the waiver, if any, of the
imposition of countervailing duties in effect for any merchandise sub-
ject to the order. The countervailing duty order under section 303
which applies to the merchandise would remain in effect until revoked,
in ‘whole or in part, pursuant to provisions for review of countervail-
ing duty orders provided in section 751(d) of the Tariff Act, as added
by section 101 of this bill. U;;lon being notified by the Commission of
a negative determination with respect to the question of material in-
jury, the administering authority would revoke the countervailing
duty order and publish notice in the Federal Register of the revocation.

Section 104 (b) of the bill would cover countervailing duty orders
not covered by section 104(a) which apply to merchandise which is a
product of a country to which subtitle A of title VII of the Tariff Act
applies and which are in effect on January 1, 1980, or are issued pur-
suant to court order in an action brought under section 516(d) of the
Tariff Act before that date. With respect to these orders, the Com-
mission would make a material injury determination with respect to
merchandise covered by such an order upon the request of the govern-
ment of the country concerned or exporters accounting for a signifi-
cant proportion of exports to the United States of such merchandise,
if the request is submitted within 3 years after the effective date of the
new title VII of the Tariff Act, 7.e., January 1, 1980. The material
injury determination which the Commission would make is whether
an industry in the United States would be materially injured or would
be threatened with material injury, or whether the establishment of an
industry in the United States would be materially retarded, by reason
of imports of the merchandise covered by the countervailing duty
order if the order were revoked.

Whenever the Commission receives a request for review under sec-
tion 104(b), it would promptly notify the administering authority
which would suspend the liquidation of entries of the merchandise cov-
ered by the order which are made on or after the date of receipt of the
Commission’s notification, or, in the case of butter from Australia,
entries of merchandise subject to the assessment of countervailing
duties under Treasury Decision 42937, as amended. Estimated counter-
vailing duties would continue to be collected pending the determina-
tion of the Commission with respect to material injury. This determi-
nation would be made within 3 years after the date of commencement
of a Commission investigation pursuant to a request for a review of
the order.

If the Commission’s determination with respect to material injury
under section 104 (b) is affirmative, the administering authority would
liquidate entries of merchandise the liquidation of which has been
suspended during the period of the Commission’s investigation and
impose countervailing duties in the amount of the estimated duties
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required to be deposited. The countervailing duty order would remain
inqeﬂ'ect until revpt)i:.s;d in whole or in part under section 751(c) of the
Tariff Act. If the Commission’s determination with ct to mate-
rial injury upon review is ne¥ative, then the administering authority
would revoke the. countervailing duty order, publish notice of that
action in the Federal Register, and refund, without payment of inter-
est, any estimated countervailing duties collected during the period of
suspension of liquidation. i . )

Section 104((% of the bill would provide that, subject to the provi-
sions of sections 104 (a) and (b), any countervailing duty order issued
under section 303 which is in effect on the effective date of title VII
of the Tariff Act, or issued pursuant to court order in a proceedin
brought before that date under section 516 (d) of the Tariff Act, woul
remain in effect after that date and be subject to review under section
751 of the Tariff Act, as added by section 101 of this bill.

Reasons for the provision.—Under section 701 of the Tariff Act of
1930, as added by section 101 of the bill, countervailing duties will be
imposed on imports from certain countries only when the ITC deter-
mines that the material injury criterion of section 701 has been satis-
fied. Countervailing duty orders in effect on the effective date of new
section 701 of the Tariff Act with respect to products from a country
to which the material injury test of new section 701 will be applied
were issued without the necessity of demonstrating injury. Section 104
of the bill provides for a review of these orders for the purpose of mak-
ing an injury determination, thus making the application of such an
gr e}xl-_ c(g;ﬁsbent with the new countervailing duty provisions provided

y this bill.

Section 104(a) provides rules for reviewing certain outstanding
countervailing duty orders, including some witﬁ respect to which the
Secretary of the Treasury has waived the imposition of countervail-
ing duties under section 303(d) of the Tariff Act. The International
Trade Commission must review these on a priority basis, making a
material injury determination within 180 days after the date on which
it receives current information regarding net subsidy from the ad-
ministering authority. The waiver 1ssued with respect to such an order
1]1:&%? section 303(d) will remain in effect during the review of the

The review of injury with respect to orders covered by section 104 (b)
will be undertaken by the Commission only upon request by desig-
nated entities. The request must occur within a 3-year period, and the
Commission would have 8 years in which to complete its investigation.
While a 3-year period for completion of each investigation is pro-
vided, it is anticipated that the Commission will estabﬁsh a priority
for review so that the decisions with respect to the cases are issued
periodically over the 3-year period.

Continuation of Certain Waivers (Section 105 of the Bill)

Present law.—Section 303(d) of the Tariff Act of 1930 (19 U.S.C.
1303) permits the Secretary of the Treasury to waive, under certain
conditions, the imposition of countervailing duties under that section.
A waiver under subsection (d) may be revoked at any time and must
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be revoked if the statutory conditions for the waiver are no longer met.
A waiver ceases to be effective if either House of Congress adopts a
resolution disapproving that waiver under the procedures in section
152 of the Tra_de Act (19 U.S.C. 2192).

The authority to waive countervailing duties under section 308 will
terminate on the day on which the President signs the bill. Waivers
issued under that authority will terminate when revoked, overridden
by Congress, or on the day the President signs the bill.

The bill—Section 105 would amend section 303(d) (4) (B) of the
Tariff Act to continue the effectiveness of certain waivers in effect
on the date of enactment of the bill until the earlier of the date on
which (1) the waiver is revoked, (2) the waiver is overridden by ‘Con-
gress under section 303 (e) (2) of the Tariff Act, or (8) the ITC deter-
mines whether a domestic industry is being injured bv reasen of im-
ports subject to the waiver under section 104 of the bill. The waivers
which would be extended are only those covering merchandise of a
country which would be a country under the agreement within the
‘meaning of section 701(b) of the Tariff Act if that section were in
effect. All other waivers and the authority to issue waivers under
section 308 (d) (4) (A) of the Tariff Act would terminate on the date
of enactment of the bill.

Reasons for the provision—The amendment under section 105 is
intended to keep outstanding waivers of countervailing duties on
merchandise of countries to which the United States will accord the
benefits of the Subsidies Agreement in effect until the ITC can make
an injury determination with respect to that merchandise or the waiver
is revoked or modified. This provision will implement an understand-
ing reached between the United States and its major trading partners
during negotiation of the Subsidies Agreement.

Conforming Changes (Section 106 of the Bill)

Present law.—None.

The bill.—Section 106 would repeal the Antidumping Act, 1921,
(19 U.S.C. 160 et seq.), and change references to that act in other
laws to references to subtitle B of title VII of the Tariff Act of 1930.
Findings under the Antidumping Act (1) in effect on the date of
enactment of the bill, or (2) issued under a court order in a judictal
action brought before that date, would remain in effect subject to
review under section 751 of the Tariff Act of 1930. )

Reasons for the provision.—Subtitle B of title VIT of the Tariff Act,
as added by section 101 of the bill. contains a comprehensive anti-
dumping law. Many of the substantive rules of the Antidumping Act
are reenacted in subtitle B. The Committee does not intend to change
the substantive rules except as specifically noted in this report. Changes
in organization and terminology have been made solely to modernize
and clarify the terms of those rules. Therefore, although the Anti-
dumnine Act. 1921, is replaced by subtitle B. the committee intends
the administrative and judicial precedents relating to the terms under
the Antidumping Act to continue to apply under the new law.
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Effective Date (Section 107 of the Bill)

Present law.—None.

The bill—Section 107 of the bill would make the amendments under
title T of the bill, other than the amendments under section 105,
effective on January 1, 1980, if the agreements on subsidies and anti-
dumping duties enter into force with respect to the United States,
as determined under section 2(b) (2) of the bill, on or before that date.

Reasons for the provision—Title I of the bill is intended to imple-
ment the Subsidies and Antidumping Agreements. It will become
effective only if both those agreements enter into force with respect to
the United States on or before January 1, 1980.

TITLE II—CUSTOMS VALUATION
Introduction

Title IT of the bill would implement in U.S. law the Agreement on
Implementation of Article VII of the General Agreement on Tariffs
and Trade (Customs Valuation Agreement), approved by the Con-
gress in section 2(a) of the bill.

The purpose of customs valuation is to establish the value of im-
ported goods for the assessment of those customs duties which are
levied on an ad valorem basis. The method of valuation which a coun-
try uses is as important as a tariff rate in determining the actual
amount of duty charged and can be used to restrict trade.

Multilateral Trade Negotiations (MTN)

The basis and complexity of customs valuation systems used through-
out the world vary considerably. Some systems, such as the Brussels
Definition of Value (BDV) used by the European Communities (EC)
and most of the countries in the world, employ a “notional” standard
for valuation purposes. Under this system, the customs value of an
imported product is the price at whic{’l that product would be sold if
the actual transaction in question were a perfectly competitive trans-
action. Adjustments to the actual value to reach the ideal value are
made, and such adjustments are often criticized as arbitrary and al-
most always increase the value and, therefore, the tariff liability. Other
customs valuation systems, such as the U.S. system, use a “positive”
standard, where customs value is usually the price at which goods are
sold in the actual transaction. In certain circumstances, such systems
also provide for alternative definitions of value for use in those cases
where the price cannot be used. Still other systems assess customs
duties primarily on the basis of national or official values which are
arbitrary and are used to increase duties collected and/or to protect
domestic industries, or primarily on the basis of the domestic selling
price of the goods in the country of exportation. Other aspects of cus-
toms valuation systems making for complexity and controversy in-
clude: The existence in some systems of numerous alternative
definitions of value; complex laws and administrative regulations
making it difficult to easily predict the amount of duty that will be
owed ; the absence of requirements and procedures for review of valu-
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ation decisions; and the absence of published administrative regula-
tions and decisions.

Against this background, negotiations in the MTN on an inter-
national set of rules for customs valuation took place with the active
gartlmp_atlon of the major industrialized countries and many of the

eveloping countries.

The United States sought a “positive” standard (transaction value,
i.e., price actually paid or payable with specified adjustments) as the
basic international standard for customs valuation. This would elimi-
nate the often arbitrary upward price adjustments which occur in
systems which use a notional standard, such as the BDV, and arbi-
trary national or official values. The United States also sought in-
creased “transparency” in valuation systems by publication of
administrative regulations and decisions, and sought procedures for
adequate review of valuation decisions.

The EC and other countries sought simplification of the U.S. system,
which has 9 alternative definitions of customs value. Specifically, the
EC wanted the elimination of the American selling price (ASP) and
Final List standards of valuation employed by the United States on
certain products, and wanted to limit, if not eliminate, the use of the
constructed value (lcost of production, plus expenses and profit) stand-
ard of customs valuation employed by the United States in certain
circumstances. :

An Agreement on Customs Valuation was achieved in the MTN
and signed by most of the developed countries participating in the
negotiations, e.g., the United States, the EC, Japan, Canada, and the
Nordics, and by some of the developing countries.

It should be noted that many developing countries apparently will
continue to apply the BDV, even though the rigidity, arbitrariness,
and obsolescence of the BDV was a major reason for the new Customs
Valuation Agreement. The Customs Cooperation Council (CCC) in
Brussels now administers the BDV. It is believed that the Executive
branch of the U.S. Government should move expeditiously to seek to
replace the BDV by the new Customs Valuation Agreement. Unless
this is done, there will be needless conflict between the developed and
developing countries and between the two organizations (GATT, which
on a political level will oversee the new agreement, and the CCC,
which oversees the BDV), with the possibility that all technical issues
on customs valuation practices will be elevated to trade policy con-
frontations. The administration has reported that the CCB has indi-
cated its willingness and ability to carry out the responsibilities as-
signed to them under the Agreement, and the CCC also stated that it
will shift the emphasis of CCC valuation activities to the agreement,
encouraging the remaining BDV countries to eventually apply the
new agreement. The Administration should strongly support the
CCC toward this end.

Summary of the Agreement

Methods of customs valuation.—The Customs Valuation Agree-
ment establishes five alternative methods of customs valuation. Each
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is shlgmmed arized briefly below in the order in which it would be
applied.

1. The transaction value of the imported goods, i.e., the price
actually paid or payable for the goods with adjustments for
certain specified costs, charges, and expenses which are incurred
but not reflected in the price actually paid or payable for the
goods (including selling commissions, container costs, packing
costs, certain royalties and licenses fees, and assists) (article 1
of the agreement).

2. If the transaction value of the imports cannot be determined
or used, then the transaction value of identical goods sold for ex-
port to the same country, and exported at or about the same time
as the imported goods (article 2 of the agreement).

3. If the transaction value of identical goods cannot be de-
termined, then the transaction value of similar goods sold for
export to the same country and exported at or about the same
time as the imported goods (article 3 of the agreement).

4. If customs value cannot be determined by looking to trans-
action value, then the deductive value or computed value, as the
importer chooses. The deductire value for the imported goods is
determined by the price at which the imported goods, or identical
or similar imported goods, are sold in the greatest aggregate

uantity to unrelated persons in the country of importation in
the same condition as imported (or after further processing),
with deductions for commissions or profit, general expenses, trans-
port and insurance costs, customs duties and certain other costs,
charges and expenses incurred as a result of reselling the goods.
(Article 5 of the agreement.)

5. The computed value of the imported goods, determined by
summing the cost of producing the article in the country of ex-
portation, an amount for general expense and profit, and the
cost or value of all other expenses necessary to reflect the valua-
tion option (i.e., f.0.b. or c.i.f.) chosen by He signatory. (Article
6 of the Agreement.)

In those rare instances where a value cannot be determined under
any of the valuation methods described above, the agreement pro-
vides that “the value shall be determined using reasonable means con-
sistent with the principles and general provisions of this code . . .”
The customs values determined under this residual method “should
be based to the greatest possible extent on previously determined cus-
toms values.” Several valuation methods are specifically precluded
from being used as a basis for determining customs value, including
methods such as the American selling price (ASP) and foreign value
methods currently used in the United States.

Circumstances under which the tramsaction value will not be used.—
The most significant circumstances under the agreement which would
result in the transaction value not being used is when the transaction
in question is between related parties. If the buyer and seller are
related, the transaction value may not be used unless an examination
of the circumstances surrounding the sale demonstrates that such
relationship did not influence the price, or the importer demonstrates
that the transaction value closely approximates one of several other
enumerated values, subject to other criteria of the agreement.



111

- Dispute resolution.—The agreement is to be administered at the
political level by the GATT and at the technical level by the Customs
Cooperation Council. A party to the agreement may request con-
sultations with another party who is alleged to be violating the agree-
ment with a view to reaching a mutually satisfactory solution.

If no mutually satisfactory solution is reached between the parties
within a reasonable period of consultations, the committee of all the
signatories (committee) must meet within 30 days after a request
from either party and attempt to facilitate a mutually satisfactory
solution. If the dispute is of a téchnical nature, a technical committee
within the Customs Cooperation Council will be asked to examine the
matter and report to the committee within 3 months.

If no mutually able solution is reached, the committee must,
upon the request of either party, establish a panel to examine the
mattter and make such findings as will assist the committee in makin,
recommendations or giving a ruling on the matter. After the pane
makes its report, the committee shall take appropriate action (in the
form of recommendations or rulings). If the committee considers the
circumstances to be 'serious enough, it may authorize one or. more
parties to suspend the application to any other party of obligations
under the Agreement.

Miscelloneous—The agreement provides that its provisions may be
applied by valuing articles either on an ex-factory, f.o.b., or c.i.f.
basis. In addition, there are technical provisions in the agreement
covering such areas as currency conversion, rapid clearance of goods,
domestic appeal rights, and publication of laws and regulations affect-
ing ecustoms valuation.

The agreement sets forth special and differential treatment for
developing countries in three ways—through a 5-year delayed imple-
mentation of the agreement, through a 3-year exemption for the
application of computed value, and through technical assistance (with
no specific monetary or resource commitment). :

The agreement is to enter into force on January 1, 1981. Other final
provisions to the agreement cover such areas as accession, withdrawal,
amendments, and réservations.

The agreement contains a number of interpretative notes that form
an integral part of the agreement.

Valuation of Imported Merchandise (Section 201 of the Bill)

Present low.—The current U.S. valuation system is composed of
two separate customs valuation laws, séctions 402 and 402a of the
Tariff Act of 1930 (19 U.S.C. 14013 and 1402, respectively). There are
9 possible standards for customs value under these laws. The
five standards in section 402a are the valusdtiori standards es-
tablished in the- original Tariff Aet of 1930. The Customs Sim-
plification Act of 1956 added a new section 402 containing four
additional standards. The original five standards are uséd to appraise
only those articles for which the dutiable value during fiscal year
1954 would have been 5 percent less if valued under the new section
402 standards compared to being valued under the old standards.
These articles are listed in Treasury Decision (TD) 54521 and are
known as the “Final List” articles.
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Although the names describing the different standards of valuation
under sections 402 and 402a are either the same (export value, U.S.
value, American selling price) or almost the same (cost of production
vs. constructed value), they often differ significantly by reason of
definition.

A. Section 402a (Final List).—Valuation under section 402a of
Final List articles applies to 14 percent of all customs entries. Sec-
tion 402a provides for valuation on the basis of an article’s export
value or foreign value, whichever is higher. If neither value can
be determined, then valuation occurs on the basis of the U.S. value, If
thedU.S. value cannot be used, then a cost of production standard is
used.

Export value bases valuation on the transaction value of the im-
ported goods so long as that transaction price is consistent with the
price at which the goods are “freely offered for sale to all purchasers”
in the “usual wholesale quantities” in the principal markets of the-
exporting country, for export to the United States. As a result of
narrow court interpretations of this language, less than one-third of
the customs entries appraised under section 402a are appraised on the
basis of export value.

Foreign value bases valuation on the price of merchandise for sale
in the home market of the country of exportation which is “such or
similar” to the imported merchandise and freely offered for sale to
all purchasers in the usual wholesale quantities. Foreign value is the
basis of customs value for less than one-fourth of the customs entries
under section 402a.

U.8. value is a “deductive” valuation method which starts with the
freely offered resale price in the United States of merchandise such or
similar to the imported merchandise and then deducts from that price
all of the costs and expenses incurred subsequent to the exportation of
the goods (such as ocean freight and insurance charges, import duty.
and commissions (not exceeding 6 percent) or general expenses (not
exceeding 8 percent) and profit (not exceeding 8 percent) realized in
the resale of the goods in the United States). Less than 3 percent of
the customs entries valued under section 402a are done so on the basis
of U.S. value.

The cost of production method of valuation attempts to arrive at
the customs value of imported goods by aggregating all of the costs of
producing the merchandise and the cost of placing it in a condition
packed, ready for shipment to the United States. Added to that
amount is an amount (at least 10 percent) to reflect general expenses,
plus an amount for the usual profit (at least 8 percent of the other-costs
and expenses). About 38 percent of importations valued under section
402a are appraised on the basis of cost of production. Cost of produc-
tion is often the basis of valuation in related-party transactions when
the transaction price between the buyer and seller includes little or no
profit or does not include the cost of goods or services which have been
supplied by the buyer to the seller free of charge or at reduced cost to
assist in production of the goods (“assists”).

B. Section 402.—About 86 percent of all customs entries are valuned
undgr the standards set out in section 402. Valuation under section
402 is based on export value. If export value cannot be determined,



113

the U.S. value is used. If neither of these bases may be used, then
the constructed value is determined.

Export value under section 402 is the price at which merchandise
such or similar to the imported merchandise is freely sold or offered
for sale in the usual wholesale quantities in the exporting country
for export to the United States. Export value under section 402
almost always yields a customs value which appropriates the actual
transaction value. Related-party transactions can be accepted as repre-
senting export value as long as the U.S. Customs Service (Customs) de-
termines that the price “fairly reflects market value”. Nearly 70 percent
of all entries and over 80 percent of the entries subject to valuation
under section 402 are valued on the basis of export value. Trans-
actions outside export value are almost always related-party trans-
actions for which Customs considers an element of value to be either
missing or understated in the transaction value.

U.8. value under section 402 uses terms defined as for export value
and is calculated in the same manner as U.S. value under section 402a,
except that there are no statutory maximums for general expenses
and profit. U.S. value is rarely used as the basis of valuation, com-
prising only 2 percent of the entries valued under section 402, pri-
marily because when Customs determines that no export value exists
because the transaction price is deficient, that determination will also
frequently disqualify the use of U.S. value.

Constructed value under section 402 is similar to the cost of pro-
duction standard under section 402a, except that it does not prescribe
statutory minimums for general expenses and profit. Due to the
minimal use of U.S. value and the large number of related-party
transactions that are found not to “fairly reflect market value”, over
12 percent of the customs entries valued under the provisions of sec-
tion 402 use constructed value as the basis of valuation.

C. American Selling Price.—The American selling price (ASP)
method of customs valuation is used under both sections 402a and
402, and is virtually identical under both laws. The value of the
import is based on the selling price of a U.S. manufactured article
which is like or similar to the imported article. ASP is used only if
_reqluired specifically by law. It must be used to value benzenoid chem-
lcals, certain plastic- or rubber-soled footwear, canned clams, and
certain gloves. Entries valued on the basis of ASP account for less
than 2 percent of the entries handled by Customs. Virtually all ASP
entries have a customs value that is higher than the transaction price
because the customs value is based on the selling price of a U.S.
manufactured article and the actual transaction value of the im-
ported article has no bearing on the customs value.

The bill—Section 201 of the bill would revise section 402 of the
Tariff Act of 1980, which specifies the statutory standards for apprais-
ing the value of imported merchandise, to make it consistent with the
Customs Valuation Agreement. It would also repeal section 402a of
the Tariff Act of 1930 which is used to appraise Final List articles.
Section 402, as amended by the bill, would set forth the bases on which
imported merchandise is to be appraised for the purpose of levying or-
dinary custom duties, It would not change or affect those separate pro-
visions of U.S. law that set forth how imported merchandise is to be
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appraised or valued for the purpose of levying antidumping duties or
countervailing duties.

The amended version of section 402 would establish five methods—
one primary method and four secondary methods—of determining
customs value. The five methods are arranged in a hierarchial fashion,
with an order of priority governing the application of each method.
The first, or primary method, the transaction value of the merchandise
(price actually paid or payable with certain adjustments), would be
used whenever possible. In cases where it could not be used, the second
method would be used. If customs value could not be found using the
second method, the third methed would be used, and so on. The sécond,
third, fourth, and fifth methods of valuation, which would be consist-
ent with the methods contained in the Agreement, would be, respective-
ly: The transaction value of identical merchandise; the transaction
value. The fourth and fifth methods could be applied in reverse order
at the option of the importer. ;

If a value could still not be determined, a residual method of valua-
tion would provide for the value to be detéermiiied on a basis derived
from one of the first five methods, with reasonable adjustments to such
methods.

A. Transaction value—The primary method of valuation under
new section 402 would be the transaction value of the imported mer-
chandise, 7.e., the price actually paid or payable for the merchandise
when sold for exportation to the United States, increased by the
amounts attributable to the factors listed in new section 402(b) (1)
(7.e., the packing costs and selling commissions incurred by the
buyer, assists, royalties and license fees the buyer is required to pay asa
condition of the sale of the merchandise to him, and the procéeds of a
subsequent resale, disposal, or use of thé imported merchandise accru-
ing to-the seller), if those amounts aré not otherwise included in the
price actually paid or payable. The térm-“price actually paid or pay-
able” would be défined in new section 402 (bY(4) (A) to be thé total pay-
ment (directly or indirectly but excluding amounts for transportation,
insurance, and related services associated with international shipment)
made or to be made for-the imported merchandise by the buyer to, or
for the benefit of, the seller. '

With respect to additions to the transaction value for any of those
factors specified in new section 402(b) (1), such additions would be
made only when their accuracy could be détérmined from sufficient
relevant informatjon. If the amount of the addition could not be deter-
mined because sufficient relevant information were not available, then
the transaction value of the merchandise could not be determined and
another method of valuation would have to be used.

. With respect to additions to transaction value for “assists,” new sec-
tion 402(h) (1) would provide a definition of the term “assist.” Besides
being used as an addition to the price actually paid or payable, assists
could be used as a factor in determining the suitability of deductive
value, or as an element of computed value. The definition specifies
those particular items or services which would be treated as an assist
when supplied directly or indirectly by the buyer of the imported mer-
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chandise, free of charge or at reduced cost, for use in connection with
the production or the sale for export to the United States of the im-
ported merchandise. These items would include, most importantly,
materials incorporated in, and tools, dies, etc., used in, the production
of the imported merchandise, as well as engineering, development (in-
cluding non-basic research), and design work necessary for the produc-
tion of the imported merchandise and undertaken elsewhere than in the
United States. . -

Special rules would apply in determining the value of assists of engi-
neering, development, artwork, designwork, and plans and sketches
that are undertaken elsewhere than in the United States. Further, if
such an activity were performed outside the United States by a U.S.
domiciliary who is acting as an employee or agent of the buyer of
'the imported merchandise, and that work is incidental to other
specific activities undertaken within the United States, it would not
be treated as an assist.

New section 402(b) (3) would list those items which will not be
included in the transaction value, if identified separately from the
price actually paid or payable and from the items specified in new
section 402(b) (1) (the additions to the price paid or payable). These
items include reasonable charges incurred for the construction, erec-
tion, assembly or maintenance of, or technical assistance provided
with respect to, the merchandise after its importation, transportation
of the merchandise after its importation, as well as certain duties
and taxes payable on the merchandise by reason of its importation.

New section 402(b) (4) (B) would provide that any rebate of, or
other decrease in, the price actually paid or payable that is made or
otherwise effected between the buyer and seller after the date of im-
portation of the merchandise into the United States must be dis-
regarded in determining the transaction value.

New section 402(b) (2) would indicate those factors which can lead
to a rejection of transaction value as the method of customs valuation.
These factors include: Certain restrictions on the disposition or use
of the imported merchandise other than those which are imposed or
required by law, which limit the geographical area of resale, or which
do not substantially affect the value of the merchandise; conditions
or considerations attaching to the sale or price of the imported mer-
chandise for which a value cannot be determined with respect to the
imported merchandise; where proceeds from a subsequent resale, dis-
posal. or use of the merchandise accrues to the seller and an appropri-
ate addition cannot be made to the price paid or payable; and certain
cases where the buyer and seller are related. The purpose of these limi-
tations is to insure that a particular transaction is bona fide and “at
arm’s length” before the transaction value standard will apply.

Two alternative methods are provided for determining whether the
transaction value may be used when the buver and seller of the mer-
chandise are related. The first method provides that if an examination
of the circumstances of the sale of the merchandise indicates that the
relationship did not influence the price, the transaction value can be ac-
cepted, if all other conditions are met. The second method involves
comparing the transaction value with a set of “test values,” listed in
new section 402(b) (2) (B), to see if the transaction closely approxi-
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mates one of the test values. Customs would take into account and make
adjustments for differences with respect to the sales involved (such
as commercial levels, quantity levels, and other factors) in determin-
ing whether the transaction value “closely approximates” a given test
value. Since the two methods are alternatives, a finding under either
one that the related-parties’ transaction value is acceptable for customs
purposes is sufficient. )

B. Transaction value of identical merchandise and similar mer-
chandise—If the primary valuation method, <.e., the transaction
value of the merchandise being appraised, cannot be accepted by
the Customs Service, the customs value is determined by sequentially
applying alternative methods. The first alternative, provided in new
section 402(c), is the previously accepted transaction value, adjusted
for commercial and quantity levels as appropriate, of identical mer-
chandise sold for export to the United States and exported at or about
the same time as the goods being valued. The second alternative
provided by new section 402(c) is the previously accepted transaction
value, adjusted for commerical and quantity levels as appropriate, of
similar merchandise sold for export to the United States and exported
at or about the same time as the goods being valued. Both “identical
merchandise” and “similar merchandise” are defined in new section
402(h).

Gen)erally, merchandise would not be regarded as “identical mer-
chandise” or “similar merchandise” unless it was produced in the same
country as the merchandise being valued. Also, merchandise produced
by a different person could be taken into account only when there is no
identical or similar merchandise, as the case may be, produced by the
same person as the goods being valued. Neither “identical” nor “sim-
ilar” merchandise includes merchandise reflecting or incorporating
engineering, development. artwork, design work, or plans or sketches
if such was given free or at reduced cost by the buyer to the seller for
use in connection with the production or sale for export to the United
States of the merchandise, and was not treated as an assist because it
was undertaken within the United States.

Approvriate adjustments are permitted to allow for differences in
commercial level and quantity factors, when no sales of identical
or similar merchandise (as the case may be) can be found at the
same commercial level and in substantially the same quantity as the
sale of the merchandise being appraised. Anv such adiustment must be
based on sufficient information. New section 402(c) (2) also incor-
porates the so-called “prudent buver” rule, which requires Customs
to use the lowest of several values where more than one applicable
value is found. This conforms with present practice.

C. Deductive value.—If the three previouslv mentioned valne stand-
ards cannot be accepted for customs purvoses, the customs value will
be determined on the basis of the deductive value or computed value,
in that order. unless the importer chooses. under new section 402(a)
(2), to reverse the order of application of the two standards. If the
importer requests such a reversal. but it then proves impossible to de-

termine an acceptable computed value, the deductive value method
will be applied.
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New section 402(d) would set out the basic rules for determining
deductive value. It provides that for purposes of determining the
deductive value, the appraisement will be based on whichever of three
prices, appropriately adjusted, is applicable depending upon when,
and in what condition, the merchandise concerned is sold in the United
States. For purposes of deductive value, the term “merchandise con-
cerned” means the merchandise being appraised, identical merchan-
dise, or similar merchandise.

If the merchandise concerned is sold in the condition as imported at
or about the date of importation of the merchandise being appraised,
the price is the unit price at which the merchandise concerned is sold
in the greatest aggregate quantity at or about such date.

If the merchandise concerned is sold in the condition as imported,
but is not sold at or about the date of importation of the merchandise
being appraised, the price is the unit price at which the merchandise
concerned is sold in the greatest aggregate quantity after the date of
importation of the merchandise being appraised but before the close
of the 90th day after the date of such importation.

Finally, if the merchandise concerned was not sold in the condition
as imported and not sold before the close of the 90th day after the date
of importation of the merchandise being appraised, the price is the
unit price at which the merchandise being appraised, after further
processing, is sold in the greatest aggregate quantity before the 180th
day after the date of such importation. The importer must specifically
elect to use this “further processing” option, and notify the customs
officer concerned of that election.

The unit price determined under one of the three options must be
reduced, to arrive at the deductive value, by an amount equal to those
items listed in new section 402(d) (8) (A ), which include—

1. Commissions paid or agreed to be paid, or additions usually
made for profit and general expenses, in connection with sales in
the United States of imported merchandise of the same class or
kind as the merchandise being appraised ;

2. Actual and associated costs of transportation and insurance
Bl;:urred with respect to international shipment of the merchan-

€3

3. Usnal costs and associated costs of transportation and insur-
ance incurred within the United States with respect to such mer-
chandise;

4. Customs duties and Federal taxes imposed on the merchan-
dise by reason of its importation, and Federal excise taxes on the
merchandise for which vendors in the United States are ordinar-
ily liable ; and

5. In the case of a price determined under the “further process-
ing” method, the value added by that processing, after importa-
tion into the United States.

The deduction made for profit and general expenses must be based
upon the importer’s profits and general expenses, unless they are in-
consistent with those reflected in sales in the United States of imported
merchandise of the same class or kind.

D. Computed value—New section 402(e) would provide that the
computed value of imported merchandise is the sum of—
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1. The cost or value of the materials and the fabrication and
other processing employed in the production of the imported'
merchandise;

9. an amount for profit and general expenses equal to that
usually reflected in sales of merchandise of the same class or kind
as the imported merchandise that are made by the producers in
the country of exportation for export to the United States;

8. ariy assist, if not included in (1) or (2) above; and

4. the packing costs. :

The amount for profits and general expenses included in the computed
value should be based upon the producer’s profits and expenses, unless
those figures are inconsistent with those usually reflected in sale of
merchandise of the same class or kind as the imported merchandise’
that are made by the producers in the country of exportation.

E. Value if other values cannot be determined or used.—New section
402(f) would provide that the final method of appraisement, to be
used only when a value cannot be accepted under any of the previous
valuation methods, is to be based on a value that is derived from one
of the previous methods, with such methods being reasonably adjusted
to the extent necessary to arrive at a value. '

New section 402(f) would also list a series of valuation methods
which are specifically prohibited from being used in appraising im-
ported merchandise for the purpose of determining customs value.
These include the American selling price method contained in both
current section 402 and 402a; the foreign value method contained in
current section 402a ; and a system that provides for the appraisement
of imported merchandise at the higher of two alternatives, also a
feature of current section 402a.

F. Miscellaneous—New section 402 would contain other concepts
and principles which would alter existing valuation law in several
respects. New section 402(g) (3) would provide that for purposes of
this section, information submitted by an importer, buyer, or pro-
ducer in regard to the appraisement of merchandise may not be rejected
by the Customs Service solely on the basis of the accounting method by
which that information was prepared, if that preparation was in
accordance with “generally aceepted accounting principles.” This term
is defined to mean any generally recognized consensus or substantial
authoritative support regarding which economic resources and obliga-
tions should be recorded as assets and liabilities, which changes in .
assets and liabilities should be recorded, how the assets and liabilities
and changes in them should be measured, what information should be
disclosed and how it should be disclosed, and which financial state-
ments should be prepared. The applicability of a particular set of.
generally accepted accounting principles must be determined on a case-
by-case basis and will depend upon the basis on which the value of the
merchandise is sought to be established and the element of value in
question. This provision should not be construed in a manner which

forces the U.S. Customs Service to accept-the information submitted.-
solely because it is prepared and submitted in a manner which is in
accordance with generally accepted accounting principles. Rather, the
intent is to allow the importer, buyer, or producer to prepare his figures
in any one of a variety of acceptable methods.
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New section 402(a) (3) would state that upon written request by
the importer, and subject to provisions of law regarding the disclosure
of information, the customs officer concerned shall provide the im-
porter with a written explanation of how the value of that merchandise
was determined. It is understood that Customs will provide a reason-
able and concise explanatijon, and that such explanation is not meant
to serve as a precedent with respect to other importations.

Reason for the provision—The methods of valuation under new
section 402 of the Tariff Act of 1930 as added by section 201 of the
bill would make U.S. valuation methods consistent with those pro-
vided in the Customs Valuation Agreement. They represent a sim-
plification of U.S. law and add significantly more predictability re-
garding the value which will be used for customs purposes.

As previously indicated, under new section 402 the primary basis of
valuation would be the transaction value of the imported merchandise.
Under existing U.S. law, “export value” is the primary basis of valua-
tion. Export value is generally defined as the price, at the time of ex-
portation to the United States, at which such or similar merchandise,
packed ready for shipment to the United States, is freely sold or of-
fered for sale in the usual wholesale quantities and in the ordinary
course of trade, in the principal markets of the exporting country for
export to the United States.

The use of transaction value as the primary basis for customs valua-
tion will allow use of the price which the buyer and seller agreed to in
their transaction as the basis for valuation, rather than having to re-
sort to the more difficult concepts of “freely offered,” “ordinary course
of trade,” “principal markets of the country of exportation,” and
“usual wholesale quantities” contained in existing U.S. law. The major
differences between transaction value and export value relates to the
elements of time, quantity, transaction level, and additions to the trans-
action price. As for time, export value takes prices on the date of export
while transaction value takes the price for the merchandise itself,
regardless of the time such price was agreed to, Regarding quantity,
export value takes vrices in the usual wholesale quantities while trans-
action value takes the price of the quantity involved in the transaction.
As for transaction level, export value takes prices at the wholesale level
while transaction value takes prices at the actual transaction level.
With respect to additions to the transaction price, export value has no
facility for adjusting prices for certain elements of value involved in
the transaction but not included in the price, thereby forcing the
valuation process to move to alternative standards, while transaction
value allows for additions to the price to make it acceptable for
customs purposes.

While transaction value is a different basis of value than export
value, the practical effects in terms of differences in appraised values
appear to be minimal, because under current practice the U.S. Customs
Service frequently uses the transaction or invoice price to calculate
a statutorv export value.

The additions to be made to the price actually paid or payable to
arrive at the transaction value, which are set forth in new section
402(b) (1), are consistent with current law and practice in some re-
spects but differ in others. Packing costs and selling commissions are
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currently added to the price of the merchandise, if not otherwise in-
cluded in that price, to arrive at export value. This practice will be con-
tinued under transaction value. ,

Under current law, the existence of an assist, which would be defined
for the first time in the law by this bill, requires appraisement under a
secondary valuation method, usually constructed value under section
402 or cost of production under section 402a. Under new section
402(b) (1), additions for assists could be made directly to the price to
arrive at a transaction value, thus eliminating the need to appraise
under alternative valuation bases. This should simplify the customs
valuation process when an assist is present. Further, for purposes of
determining the proper value to be added for an assist, the informa-
tion available in the buyer’s commercial record system would be used
to the greatest extent possible. Also, under current practice, an assist is
dutiable generally regardless of who furnishes the assist. Under the
bill, an assist would be dutiable only if furnished directly or in-
directly by the buyer of the imported merchandise. Under current
practice, certain assists such as engineering, design work, accounting
services, legal services, etc., are dutiable. Under the bill, the only
assists of this type that would be dutiable are engineering, dévelop-
ment, artwork, design work, and plans and sketches produced outside
the United States. Finally, under the bill, and the statement of pro-
posed administrative action approved under section 2(a) of this bill,
the apportionment of the value of the assist to the imported merchan-
dise could be done using a variety of methods. The use of any particu-
lar method will depend in each case upon the documentation provided
by the importer to support his requested method and whether the re-
quested method is consistent with generally accepted accounting prin-
ciples. This contrasts with current practice in which only a limited
rsxuml.)er of methods of apportionment are acceptable to the Customs

ervice.

Under the bill, the provisions for additions for certain royalties and
license fees and for the proceeds accruing to the seller of any subse-
quent resale, disposal or use of the imported merchandise generally
would follow current practice. Customs Service officials will make a
decision as to whether an addition will be made on a case-by-case
basis. Since transactions involving royalties, license fees, patents, and
copyrights are complex business arrangements tailored to cover a spe-
cific set of conditions, each case must be carefully examined before
the Customs Service can reach a final decision. The existing treatment
under law of royalties for customs purposes is intended to continue
under the operation and administration of new section 402(b)(1).
Therefore, certain elements called “royalties” may fall within the
scope of the language under eithér new section 402(b)(1)(D) or
402(b) (1) (E), or both. Similarly, some elements called “royalties”
may not be dutiable under either 402(b) (1) (D) or 402(b) (1) (E).
This determination will be made by Customs on a case-by-case basis.

Regarding related-party transactions, significant changes to current
law would be made. Under new section 402, the fact that the buyer and
seller are related would not, as is now the case, almost automatically
preclude the use of transaction value; rather the Customs Service
would use alternative methods of determining the acceptability of
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using transaction value in such cases. It is understood that the Cus-
toms Service will, by regulation, provide that if, in light of informa-
tion provided by the importer or otherwise, the customs officer
concerned has grounds for rejecting the price as the basis for trans-
action value under Section 402 (b) (2) (A) (iv), the customs officer con-
cerned would communicate these grounds to the importer, who would
be given a reasonable opportunity to respond. If the importer so re-
quests, the communication of the grounds would be in writing.

As indicated previously, under the bill there would be two al-
ternative methods of determining whether the transaction value in a
related-party transaction is acceptable, or whether it is necessary to
move to another base of valuation. The first method involves an exami-
nation of the circumstances of sale of the imported merchandise to
determine if the relationship between the buyer and the seller influ-
enced the price actually paid or payable. The second method involves
a comparison of the transaction value with a series of test values. This
approach would offer a wider range of possibilities for determining
the acceptability o frelated-party prices than does current law. Under
current law, the only method that can be used is a determination of
whether the related-party price “fairly reflects the market value.”
Moreover, the most often used test to determine whether a related-
party price “fairly reflects the market value” is a comparison of that
price with prices in sales to unrelated buyers of identical or similar
merchandise for export to the United States. Under the bill, related-
party transaction values would be acceptable if they closely approxi-
mate the transaction value of identical or similar merchandise in sales
to unrelated buyers in the United States, and also if they closely ap-
proximate the deductive value of identical or similar merchandise, the
computed value of identical or similar merchandise, or the transaction
value in sales to unrelated buyers in the United States of merchandise
that is identical to the imported merchandise except for having been
produced in a different county. In applying these test values, the
Customs Service would for the first time be able to take into account
differences in the values being compared for commercial levels, quan-
tity levels, the elements for which additions to the price actually paid
or payable are provided, and the costs incurred by the seller in sales in
which he and the buyer are not related that are not incurred by the
seller in sales in which he and the buyer are related.

While it is understood that previous examinations by the U.S.
Customs Service of a particular relationship may obviate the need to
fully examine that relationship in each transaction, one of the two
alternative methods must always be met to stay in transaction value. It
is recognized that trade between related parties is growing in impor-
tance. The new related party criteria place a special responsibility on
the Customs Service to carefully monitor such transactions, both for
the purpose of protecting the revenue and for the accurate reporting
of the actual value of import trade.

With respect to the use of alternatives bases of valuation under the
bill, if the transaction value of the imported merchandise cannot be de-
termined or used, the customs value would be the transaction value,
adjusted as appropriate for differences in gquantities and commercial
levels, of identical or similar merchandise sold for export to the United
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States and exported at or about the same time as the imported mer-
chandise. The hierarchical structure of current U.S. law, that is, the
preference of identical merchandise over similar merchandise, would
be maintained. The provision in the bill which allows for appropriate
adjustment for differences in commercial levels, quantities, or both, is
not contained in current law. o

The deductive value method of valuation in the bill is similar in con-
cept to the U.S. value method as it exists under current law. However,
the terms “freely offered”, ‘“usual wholesale quantities”, “ordinary
course of trade”, and “principal markets”, which exist under the con-
cept of U.S. value in current law and add complexity to valuations
under that standard, would not exist under the deductive value stand-
ard in the bill. In determining deductive value under the provisions of
the bill, Customs would make determinations on what constitutes a
sufficient number of units to establish the unit price on a case-by-case
basis whenever all the units of the merchandise concerned have not
been resold.

A major departure in the deductive value standard in the bill from
current U.S. law would be that, if the imported merchandise or identi-
cal merchandise or similar merchandise is not sold in the condition as
imported within 90 days after the date of importation of the imported
merchandise, the importer may request that this merchandise be ap-
praised on the basis of the unit price at which the imported merchan-
dise, after further processing, is sold in the greatest aggregate quan-
tity to unrelated buyers. Deductions from the unit price will be made
in this case for the value added by such processing as well as for the
other items for which deductions are allowed when deductive value is
applied. While this method normally would not be available when the
imported goods lose their identity during the course of “further proc-
essing,” it may be applicable if the Customs Service could accu-
rately determine the value added by the processing without unreason-
able difficulty. This is a novel concept in U.S. law, and the Customs
Service will eventually develop more detailed guidelines on its appli-
cation based on its experiences in administering the provisions. For
purposes of deductive value under the bill, merchandise of the same
class or kind used as a basis for the deduction for general expenses and
profit could be from any country; under present law, such merchan-
dise of the same class or kind is limited to merchandise coming from
the same countrv of exportation as the merchandise being appraised.

The computed value standard under the bill conceptually would
follow the constructed value standard under present section 402 and
the cost-of-production standard under present section 402a. Most de-
terminations made under the computed value method would involve
instances where the buyer and seller are related. Determination of an
acceptable computed value generally would require the producer to
supply all the necessary cost information and provide facilities for
later verification. There are certain differences in computed value as
provided by the bill from constructed value under present law that
should simplify the use of this standard. This would aid not only the
Customs Serv1c_e, but the importer as well, since he would be able to
rely more on his own records than under existing law. For example,
the bill would confine the computed value standard to the cost of pro-
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ducing the imported merchandise, whereas the current law is con-
cerned not only with the cost of producing the imported merchandise
but with the cost of producing identical or similar merchandise as
well. The bill also would provide for the use of the producer’s own
general expenses and profit unless such amount is inconsistent with the
general expenses and profit usually reflected in sales of merchandise
of the same class or kind as the imported merchandise that are made
by producers in the country of exportation for export to the United
States. As in the case of deductive value, it is expected that the
Customs Services will develop a uniform policy in determining what
constitutes an “inconsistency” in this regard. The term “proTit and
general expenses” should be considered as a whole. Tt is expected that
when the Customs Service uses information other than that sup-
plied by or on behalf of the producer, the importer, upon request, shall
be informed in writing of the source of such information, the data used,
and the calculations based upon such data, subject to other provisions
of U.S. law.

If the customs value cannot be determined under any of the five
previous bases of value, then under the bill, the imported merchan-
dise would be appraised on the basis of a value derived from one of
those five methods, with the method being reasonably adjusted to the
extent necessary to arrive at a value. This parallels the situation that
exists today. The statement of proposed administrative action on title
IT of this bill, approved under section 2(a) of the bill, lists a number
of examples which illustrate the use of “rcasonable adjustments” to the

_previously stated valuation standards. Essentially, the examples rely
on flexible interpretations or the flexible administration of require-
ments in one of the previous standards. While a certain degree of
flexibility in administering this final valnation standard is needed,
Customs must develop appropriate guidelines on which importers may
rely. Section 500, while amended by the legislation, remains as the
general authority to appraise merchandise within the constraints ot
seﬁtion 402 of the Tariff Act. However, it is not a separate basis of
value.

It should be noted that neither. the Customs Valuation Agreement
nor this bill specifically address 2 number of special valuation prob-
lems. For example, business records and technical data present long-
recognized special valuation problems, with their customs valuation
often in doubt, resulting in delays and uncertainties which are trouble-
some for importers as well as the Government. While present practice
has alleviated some of these problems with business records and tech-
nical data, difficulties still remain. It is believed that a fair and reason-
able administrative solution to this particular valuation problem can
be found expeditiously. If this does not prove possible, the Customs
Service should submit a legislative proposal to resolve the problem.

Conforming Amendments (Section 202 of the Bill)

Present law.—Various provisions of existing law refer to section
402(a) of the Tariff Act of 1930 or to the American selling price
(ASP) basis of customs valuation, including sections 332 (e), 336,
and 851(a) of the Tariff Act of 1980. various headnotes to the Tariff
Schedules of the United States (TSUS), section 601(4) of the Trade
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Act of 1974, and section 993 (c) of the Internal Revenue Code of 1954.
Additionally, section 500(a) of the Tariff Act of 1930, which provides
the basic authority for the appraisement of merchandise, states that
one duty of a customs officer shall be to “appraise merchandise in the
unit of quantity in which the merchandise is usually bought and sold
by ascertaining or estimating the value thereof by all reasonable ways
and means in his power, any statement of cost or costs of production
in any invoice, affidavit, declaration, or other document to the contrary
notwithstanding.”

The bill.—Section 202 of the bill would delete references to section
402(a) of the Tariff Act of 1930 and the ASP basis of customs valua-
tion from the provisions of law and the headnotes of the TSUS now
containing such references and would substitute, where appropriate,
references to the new section 402 as amended by this bill. Further, sec-
tion 500(a) of the Tariff Act of 1930 would be amended by deleting the
words “in the unit of quantity in which the merchandise is usually
bought and sold,” and by adding a reference to the new section 402 as
the only basis for any appraisement of merchandise.

Reasons for the provision.—Section 202 makes necessary conforming
changes to various laws. Additionally, section 500(a) is amended to
clarify that while this section is the general authority for Customs
to appraise merchandise, it is not a separate basis or standard of valu-
ation. Consistent with prior judicial decisions, section 500 as amended
does not give added authority to the appraising custom officer to value
merchandise in any manner he so chooses: he must appraise merchan-
dise pursuant to section 402. Section 500 allows a customs officer to con-
sider the best information available in appraising merchandise,
and to make factual determinations reasonably derived from the infor-
mation available.

Presidential Report (Section 203 of the Bill)

Present law.—None.

T'he bill—Section 203 would direct the President to submit a report
to Congress, as soon as practicable after the close of the 2-year period
beginning on the date on. which the amendments made by title II of
the bill take effect, containing an evaluation of the operation of the
Customs Valuation Agreement, both domestically and internationally.

. Reasons for the provision.—The valuation standards and rules pro-
vided in this bill are the result of an international negotiation to estab-
lish agreed international rules for customs valuation. In many cases,
the new U.S. law which would be established by this bill involves
significant changes from current U.S. law. Further, the United States
agreed to change its law in this area in return. for changes in the
way other countries value merchandise for their customs purposes,
believing this would benefit U.S. exports. The report required by sec-
tion 203 should permit Congress to evaluate whether the changes made
to U.S. law result in a fair, efficient system which adequately protects
the revenue, and whether the Customs Valuation Agreement has been
fully implemented by other countries, is fairly and effectively oper-
ating, and has resulted in the anticipated benefits for U.S. exports.
It is expected that the report would give special attention to the fol-
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lowing concepts: transactions between related parties, the definition
and application of “assists”, and whether to place in statutory language
the interpretative notes to the Agreement.

Transition to Valuation Standards Under This Title (Section 204
of the Bill)

Present law.—None.

The bill—Section 204(a) (1) would provide that, except as pro-
vided in section 204(a) (2), the amendments made in this title (except
those made by section 223(b), relating to certain rubber footwear),
would take effect on—

1. January 1, 1981, if the Customs Valuation Agreement en-
ters into force with respect to the United States by that date; or
2. if the previous clause (1) does not apply, that date after
January 1, 1981, on which the agreement enters into force;
and would apply with respect to merchandise that is exported to the
United States on or after whichever of such dates applies.

Section 204(a) (2) would provide that if the President determines
before January 1, 1981, that (1) the European Economic Community
(EEC) has accepted the obligations of the agreement with respect to
the United States and (2) each of the member states of the EEC has
implemented the agreement under its law, then he must, by procla-
mation, announce such determination, and the amendments made by
this title (except those in section 223(b)) would take effect on the date
specified in the proclamation, but in no event before July 1, 1980, and
would apply with respect to merchandise that is exported to the United
States on or after the effective date. This section also contains language
to cover the possibility that if the provisions of this bill have become
effective before Januray 1, 1981, under section 204(a) (2) because of
action by the EEC and its member states, but the agreement does not
enter into force with respect to the U.S. until after January 1, 1981,
then those provisions of law that weré amended by this title would be
revived (as in effect on the day before such amendments took effect)
on January 1, 1981, and would applyv with respect to merchandise ex-
ported to the United States on or after January 1, 1981, and before
the date on which the agreement enters into force.

Section 204(c) would provide that the amendments made by sec-
tion 223(b), relating to. certain rubber footwear, would take effect
July 1, 1981, or, if later, the date on which the Customs Valuation
Agreement enters into force with respect to the United States, and
would apply, together with the other amendments made by this title,
1(;0 rubber footwear exported to the United States on or after such

ate.

Reasons for the provision.-——Section 204 specifies when the amend-
ments made by title IT become effective. and to which merchandise such
amendments apply. The special provision relating to an early effective
date of the amendments to the U.S. customs valuation law made by title
1T if the EEC and its member states take certain action takes account of
an understanding with the ER.C, as part of the MTN. that the TTnited
States would no longer apply the American selling price (ASP)
method of customs valuation (which would be eliminated by title
IT’s implementation) as of the time that the EEC and its member
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states have, respectively, accepted the Customs Valuation Agreement
with respect to the United States and implemented it under their
laws. This special provision should not be interpreted as indicating
that the EEC and its member states are the only essential countries for
purposes of U.S. implementation of the Customs Valuation Agree-
ment ; all essential countries must accept the Agreement for the United
States to accept the Agreement and for it to enter into force with
respect to the United States on or after January 1, 1981.

Final List and American Selling Price Rate Conversions (Sections
222 and 223 of the Bill)

Present law.—The current U.S. valuation system is composed of two
separate customs valuation laws, section 402 and 402a of the Tariff
Act of 1930. There are 9 possible standards for customs value. The
five standards in section 402a are the valuation standards established
in the original Tariff Act of 1930. The Customs Simplification Act
of 1956 added a new section 402 to the Tariff Act of 1930 containing
four additional standards. The original five standards are used to ap-
praise only those articles for which the dutiable value during fiscal
year 1954 would have been 5 percent less under the section 402 stand-
ards added in 1956 as compared to under the section 402a standards.
These articles were determined by the Secretary of the Treasury and
are listed in Treasury Decision (TD) 54521, and are known as the
“Final List” articles. Final list valuation applies to about 14 percent
of all customs entries.

The American selling price (ASP) method of valuation exists
under both section 402a and 402, and is virtually identical under both
sections. The value of the import is based on the selling price of a U.S.
manufactured article which is like or similar to the imported article.
ASP is used only if required specifically by law. It must be used to
value benzenoid chemicals, certain plastic- or rubber-soled footwear,
canned clams, and certain gloves. Entries valued on the basis of ASP
account for less than 2 percent of the entries handled by Customs.
Virtually all ASP entries have a customs value that is higher than
the transaction value because the customs value is based on the selling
price of a U.S. manufactured article and the actual transaction value
of the imported article has no bearing on the customs value.

The bill—Sections 222 and 223 would convert the rate of duty ap-
plicable to certain articles in the TSUS which are on the Final Last or
are valued on an ASP basis to a rate providing equivalent duty receipts
if the article were valued not under existing section 402a or on an ASP
ll)ggl;)s, but rather on the basis of existing section 402 of the Tariff Act of

Reason for the provision.—The U.S. acceptance of the Customs Val-
uation Agreement will require the repeal of the A SP system of customs
valuation for benzenoid chemicals (coal-tar products), certain plastic-
or rubber-soled footwear, canned clams, and certain knit wool gloves
and mittens. The converted rates were determined bv the adminis-
tration based on studies by the U.S. International Trade Commission.
The U.S. acceptance of the agreement also will require the repeal
of section 402a of the Tariff Act of 1930, the basis for valuing itemson
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the so-called “Final List.” This required an adjustment of the tariff
rates on certain ball bearings and pneumatic tires.

The nomenclature and rates of duty contained in sections 222 and
223 for merchandise currently subject to the ASP method of valuation
and for certain merchandise currently subject to valuation under sec-
tion 402a are designed to insure that U.S. industries producing the
merchandise in question will receive protection under that nomen-
clature and rates of duty that is substantially equivalent to the pro-
tection they receive from present rates of duty applied on appraised
value determined under present U.S. law.

Converted Rates for Purposes of Trade Agreements Authority
(Section 224 of the Bill)

Present law.—None.

- The bill.—Section 224 of the bill would provide that for purposes
of sections 101 and 601(7) of the Trade Act of 1974, the rates of duty
appearing in the rate column numbered 1, if any, for the items amended
by sections 222 and 223 would be considered to be the rates of duty ex-
isting or in effect on January 1, 1975.

Reason for the provision.—This provision permits the President to
exercise his authority under section 101 of the Trade Act of 1974 to
modify duties on the Tariff Schedules of the United States (TSUS)
items amended by sections 222 and 223. Presidential authority under
section 101 is keyed to rates of duty existing on January 1, 1975. The
rates of duty applying to TSUS items amended by sections 222 and 223
of the bill will not be existing until some time after the date of enact-
ment of this bill, but by the terms of section 224 will then be considered

to have been in effect on January 1, 1975.

Modification of Tariff Treatment of Certain Chemicals and
Chemical Products (Section 225 of the Bill)

Present law.—None.

The bill.—Scction 225 would permit the President to proclaim a
modification of the article descriptions in subparts B and C (relating
to certain chemicals and chemical products) of part 1 of schedule 4
of the Tariff Schedules of the United States (TSUS) (as amended by
section 223 (d)), in order to transfer from any item within those sub-
parts to any other item within those subparts certain chemicals and
products with respect to which a negotiating partner in the Tokyo
Round of the Multilateral Trade Negotiations (MTN) submitted a
proper notice, before July 81, 1979, to the United States. The notice
must state that the rate of duty in such subpart for such chemicals or
products that would apply but for section 225 is, based on past import
data for the chemical or product, inappropriate and nonrepresentative.
The President, in making such a transfer, must consider proper chem-
ical nomenclature and customs classification principles.

The President may not make anv such modification under this sec-
tion unless the U.S. International Trade Commission (ITC) deter-
mines, before January 1, 1980, that:

1. The chemical or product was not valued for customs pur-
poses on the basis of ASP upon entry into the United States dur-
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ing a period determined by the Commission to be representative;
and
2. A rate of duty provided for in such subparts, other than the
rate of duty that would apply but for this section, is more appro-
priate and representative for such chemical or product.
Reason for the provision.—This section authorizes the President to
proclaim the reclassification of certain chemicals and chemical prod-
ucts currently included in competitive basket categories in the TSUS
as actually noncompetitive items at lower rates of duty. It is expected.
to be applied only to the extent necessary to carry out trade agreements
entered into in the MTN. The President is expected to be guided by the
recommendation of the ITC in establishing new nomenclature.

TITLE III—GOVERNMENT PROCUREMENT
Introduction

Although the Committee on Finance has jurisdiction over all trade
agreements and the bill has been referred solely to that committee,
the subject matter of Title III of the bill is within the jurisdiction of
the Committee on Governmental Affairs. The Committee on Govern-
mental Affairs conducted extensive consultations with the Adminis-
tration to develop Title ITI. For this reason, the Committee on Finance
incorporates the views of the Committee on Governmental Affairs,
together with supplemental views of a member of that committee, as
the Senate report on Title TTT:

Title IIT of the bill implements in domestic law the Agreement on
Government Procurement approved by the Congress in section 2(a)
of the bill. Government procurement is the purchase of products and
services by government agencies (i.e., entities) for their own use. Al-
though governments are among the world’s largest purchasers of
goods and services (in 1978, the United States Government spent some
$90 billion on procurement), government procurement was excluded
from the national treatment of obligations and most favored nation
clauses of the General Agreement on Tariffs and Trade (GATT). The
United States recognized that government procurement practices,
whether formal or informal, which discriminate against foreign sup-
pliers act as a nontariff barrier to trade. Thus, a major objective of the
United States during the Tokyo Round of Multilateral Trade Negotia-
tions was to establish an international obligation among signatory
countries to employ transparent, nondiscriminatory procurement prac-
tices. To accomplish this, the Agreement on Government Procurement
requires open procurement procedures, including the publication of
relevant laws, regulations, and tendering opportunities. Since the pro-
visions of the agreement reflect many aspects of current U.S. procure-
ment practice, few changes in domestic law will be required. At the
same time, these requirements are supposed to begin to open up the pro-
curement systems of other signatory countries, thereby enabling Amer-
ican firms to compete for foreign government contracts on an equal
footing. The estimated size of this new potential market is $20 billion.

United States procurement practices and procedures are governed
by statutes and implementing regulations, which are easily identified,
open, and consistent in their administration. Regulations detail specific
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procedures for drafting non-restrictive purchase descriptions (specifi-
cations), publicizing tendering opportunities, opening bids and select-
ing contractors. An aggrieved bidder, whether foreign or domestic,
may protest any irregularities immediately to the General Accounting

Office, which applies well established principles to determine whether

applicable laws and regulations have been followed. During perform-

ance of the contract, contractors are assured proper treatment by con-

tract clauses, regulations, and an extensive appeals process embracing

review by agency boards of appeals and the courts. All of these fea-

tures of the U.S. system already apply to both domestic and foreign

contractors, regardless of any stipulation in the Agreement on Govern-

ment Procurement.

In the United States, preferences for domestic suppliers are clearly
set out in statutes such as the Buy American Act (41 U.S.C. 10a-10d),
which establishes a price preference on bids which favor domestic
firms. Thus, the U.S. procurement system is already open to any
foreign firm which can overcome this relatively modest preference
(which usually amounts to 6 or 12 percent). By contrast, other coun-
tries normally maintain closed procurement systems and only pur-
chase foreign goods when similar goods are not available domestically.
In effect, they rely on what amounts to an administrative embargo to
restrict competition from foreign suppliers.

Summary of the Agreement

The agreement is designed to discourage discrimination against
foreign suppliers. The benefits of the agreement will be available only
to goods originating in the territory of the signatory countries. The
agreement establishes open or “transparent” procurement procedures,
which are fully publicized, consistently administered, and which
cover all aspects of the procurement process. It adopts common
“ground rules” of procurement practice which not only reflect the
principles of transparent procedures, but which also provide basic
norms .of international procurement practices to the benefit of all
suppliers interested in bidding on contracts abroad. It establishes a
disputes mechanism which calls for bilateral consultations between
the procuring government and the government of an aggrieved for-
eign supplier, and sets up multilateral conciliation procedures should
bilateral procedures reach an impasse. Finally, the agreement calls
for developing countries to be provided with technical assistance
where appropriate to help them meet their obligations under the
agreement.

Scope.~The original U.S. negotiating objective had been to in-
clude within the agreement all entities under the direct and sub-
stantial control of the government, and to provide a balance of con-
cessions in terms of quantity (total value) and quality (types of
products covered). Most of the signatory governments were not pre-
pared to agree to this breath of coverage. Consequently, the agree-
ment will apply solely to those agencies which each signatory coun-
try has liste(f in annex I of the agreement. For the United States,
the agreement will not apply to the Department of Transportation,
the Department of Energy, the Tennessee Valley Authority, the



130

Corps of Engineers of the Department of Defense, the Bureau of
Reclamation of the Department of the Interior, certain parts of
the General Services Administration, the Postal Service, COMSAT,
AMTRAK and CONRAIL. The agreement does not apply to pro-
curements of State and local governments or to State and local pro-
curements financed through Federal funds.

The agreement does not apply to contracts of less than 150,000
SDR’s (special drawing rights—equal to approximately $190,000),
and it does not apply to certain classes of purchases. It does not cover
the procurement of services, except for those services which are inci-
dental to the purchase of goods. To the extent that there is ambiguity
in the scope and meaning of the term “services incidental to the supply
of products”, the committee is of the opinion that, where feasible, serv-
ices which are related to the end use of a product (e.g. insurance, financ-
ing, ete.) should be covered by the agreement. It will not cover the
procurement of arms, ammunition, war materials, and purchases in-
dispensible for national security or national defense purposes. Nor will
it apply to purchases by Ministries of Agriculture for farm support
programs or human feeding programs such as the U.S. school lunch
program.

U.S. coverage under the agreement will not affect our set-aside pro-
grams for small and minority businesses, or contracts for goods made
in prisons, by the blind, or by the severely handicappsd. The require-
ments in the Defense Department Appropriations Act that certain
products (i.e. textiles, clothing, shoes, food, stainless steel flatware,
certain specialty metals, buses, hand tools, ships, and ship components)
be purchased only from domestic sources are not affected by the
agreement.

Tendering provisions—The first obligation of signatories to the
agreement 1s to publish their procurement laws and regulations and
to make them consistent with the rules of the agreement. Further—
more each government agency covered by the agreement is required to
publish a notice of each proposed purchase in an appropriate pub-
lication available to the public, and to provide all suppliers with
enough information to permit them to submit responsive tenders.

The agreement prohibits discrimination against foreign suppliers in
all aspects of the procurement process, from the determination of the
characteristics of the product to be purchased to tendering procedures
to contract. performance.

It prohibits the adoption or use of technical purchase specifications
which act to create unnecessary obstacles to international trade. It
mandates the use, where appropriate, of technical specifications based
on performance rather than design, and of specifications based on
recognized national or international standards.

A number of tendering (or selection) procedures are authorized by
the agreement, provided that equitable treatment of all suppliers is
assured and that as many suppliers as is possible are allowed to com-
pete for contracts. “Open tendering procedures” allows all interested
suppliers to compete for award of a particular contract. The agreement
also allows purchasing entities to pre-qualifv suppliers by setting up
bidders lists and then limiting competition for particular contracts to
pre-qualified suppliers. The agreement prohibits discrimination in the
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proeess of pre-qualifying suppliers, and requires that qualified supplier
lists, and the requirements necessary to get on them, be published
periodically. The use of “single tendering” procedures (or non-com-
petitive procurement) is authorized only under specified circumstances,
such as In times of emergency when needed products could not be ob-
tained on a timely basis through other procedures. ‘

While the agreement would not prohibit the granting of an offset
or the requirement that technology be licensed as a condition for award,
signatories hdve agreed to recognize that such practices should be
limiited and used in a nondiscriminatory manner.

Disputes Provisions—Parties to the agreement are required to
notify unsuccessful suppliers promptly upon award of a contract, and
to provide them, upon request, with pertinent information concern-
ing the reasons why they were not selected, as well as with the name
and relative advantages of the winning supplier.

The agreement does not, however, require the price of the winning
bid to be revealed publicly, as is the practice in the United States.
Parties to the agreement are required to establish procedures for re-
viewing complaints arising out of any phase of the procurement proc-
ess. But the agreement does not specifically mandate procedures
whereby an aggrieved American bidder could protest an alleged
irregularity to an impartial tribunal which could act promptly to
direct the award of a contract to the protesting bidder when the protest
is supported by relevant facts. The U.S. system can and does allow for
the award of contracts to aggrieved bidders, whether foreign or
doméstic, and the committee expects the U.S. Government to vigor-
ously urge the other signatories to establish similar procedures.

The agreement does eriable the government of an aggrieved supplier
to enter into bilateral consultations with the procuring government.
If eonsultations prove fruitless, the agreement provides for a “good
offices” effort conciliation by a Committee of Signatories to the Agree-
ment. Any party to a dispute can move to have a factfinding panel
established. The committee makes rulings and recommendations based
on the report submitted to it by the factfinding panel.

If a country is unable to implement the committee’s recommenda-
tions, 1t must provide the committee with its reasons for noncompliance
promptly and in writing. In serious cases, the committee may never-
theless decide to authorize a party or parties to the agreement to sus-
pend the application of the agreement to a country which is unable to
imblement its recommendations. Recommended time limits are estab-
lished for each step in the disputes process; these time limits run over
a year in length. ‘

The committee expects that these protests will be handled on a case
by case basis, Furthermore, the committee expects.the U.S. Govern-
merit to have qualified officials available in foreign countries to assist
TU.S. businesses, and, if necessary and appropriate, to act as advocates
for a U.S. firm before a foreign government.

General Authority To Modify Discriminatory Purchasing Re-
quirements (Section 301 of the Bill)

Present Law.—The Buy American Act of 1933, 41 U.S.C. 10a-10d,
as implemented by Executive Orders 10582 and 11051, requires the
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purchase of domestic products unless the cost is unreasonable or the
domestic purchase is not otherwise in the public interest. In practice,
Buy American operates to give a price preference to firms using
materials of domestic origin. The preference is 6 or 12 percent for
civilian agency purchases, and 50 percent for Defense Department
procurements.

Several related laws will not be affected by the agreement. They are
listed below :

1. Small Business and Minority Business Programs (15 U.S.C. 637
and implementing laws and regulations, and P.L. 95-507). Set-asides,
that is, purchases reserved for small and minority businesses, are
excluded from the agreement’s coverage.

2. “Berry Amendment” Types of Restrictions on the Defense De-
partment—(DOD Appropriations Act, P.L. 95-457). The Defense
Department will continue to purchase, solely from U.S. sources, its
needs for textiles, clothing, shoes, food, stainless steel flatware, cer-
tain specialty metals, buses (P.L. 90-500, sec. 404) ships, and com-
ponents thereof (Byrnes-Tollefson Amendment to DOD Appropria-
tions Act).

8. Hand Tools (GSA Appropriations Act) —Fifty percent differen-
tial in favor of domestic suppliers for all procurements of hand tools
will not be affected. :

4. Prison- and Blind-Made Goods— (18 U.S.C. 4124 and 41 U.S.C.
48) are an exception to agreement coverage.

5. Cargo Transportation Preferences (10 U.S.C. 2631, 46 U.S.C.
1241(b) (1), International Air Transportation Fair Competitive
Practices Act of 1974, P.L. 92-623) are specifically not considered by
the United States to be a service “incidental” to a procurement.

6. Purchases by State and Local Governments: Are not affected by
the agreement, since the agreement applies only to purchases made by
specified Federal agencies. The agreement does call on the U.S. Gov-
ernment to inform State and local governments of the principles and
rules of the agreement. and to draw their attention to the overall
benefits of liberalized government procurement.

7. Federal Grant Fumds to State and Local Governments: Pur-
chases by State and lecal governments which are financed with Fed-
eral Grant Funds (for example) State purchases made with Federal
funds under the Surface Transportation Act and the Clean Water
Act) are not covered by the agreement.

The Bill—Section 301(a) would grant the President authority.
effective on January 1, 1981, to waive the application of discrimina-
tory government procurement law, such as the Buy American Act (41
U.S.C. 10a et seq.) and those labor surplus area set-asides that are not
for a small business. This waiver would be authorized only in the four
circumstances contained in subsection (b), and only for purchases
covered by the agreement. Purchases covered by the agreement are
those made by the U.S. agencies designated in the agreement that are
greater than 150,000 SDR’s (approximately $190,000). and not sub-
ject to an exclusion, such as national security and small or minority
business set-asides.

Section 301 (b) specifies four circumstances in which the President
may designate a foreign country as eligible for a waiver from U.S.
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statutes which establish a preference for domestic suppliers. The first
three methods require the foreign country to provide appropriate
reciprocal competitive government procurement opportunities to U.S.
products. The fourth method applies only to “least” developed coun-
tries (the countries on the United Nations list, presently 29 in num-
ber) and would not require reciprocity in return For application of the
waiver.

Under section 801(b) (1), a country must be a party to the agree-
ment and must provide appropriate procurement opportunities to the
United States. Major industrial countries could qualify for a waiver
only under section 301 (b) (1).

The second method, as set forth in section 301 (b) (2), would permit
a walver for those countries which are willing to provide reciprocity
and to apply the procedural obligations of the Agreement de facto
with respect to U.S. products. It would permit waivers for a country
which is unwilling to join a multilateral agreement, but which never-
theless assumes the obligations of the agreement by signing a bilateral
agreement with the United States.

Tho third method through which a waiver may be granted is set
ferth in section 301(b) (3). It applies to nonsignatory countries which
agree to provide the United States with reciprocal competitive
opportunities, but refuse to assume the procedural obligations of the
agreement. '

Section 301 (c) would allow the President to modify or withdraw a
waiver or designation to accommodate technical name changes. It
would also enable him to make any alterations necessary to restore a
balanc~ in coverage following a dispute settlement proceeding based
unon a breach of the Agreement by another party, or to achieve a
balance following expansion of coverage in future negotiations.

Reasons for the provision.—The agreement requires all signatory
countries to refrain from discriminating against foreign suppliers and
products in procurements covered by the agreement. This provision
enables the President to make those adjustments in the application of
relevant domestic laws, regulations, and procedures which are neces-
sary to implement our obligations under the agreement. The adjust-
ments would take the form of waivers of the application of such laws
to countries designated under subsection (b).

Subsection (b) sets out the circumstances in which waivers may be
granted. Subsection (b)(3) would be used for instance, where the
procurement system of a country was not sufficiently developed to per-
mit adoption of the agreement without serious dislocations. In light
of the importance the committee attaches to the procedural obligations
of the agreement, the committee expects that waivers under subsection
(b) (8) will be granted only after thorough, careful deliberations.

Authority To Encourage Reciprocal Competitive Procurement
Practices (Section 302 of the Bill) ‘

Present law.—None,

The bill.—Section 302(a) would require the President, once he
grants any waiver under section 301(b), to enact a prohibition on the
procurement of goods from countries which did not obtain a 301(b)
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waiver. This prohibition, which applies to procurement covered by the
agreement, would take effect immediately for major industrial coun-
tries. The President would have the authority to delay its application
to all other countries, but only for a period not to exceed 2 years.

Section 302(b) would authorize agency heads to waive the prohibi-
tion on a case by case basis when to do so would be in the national
interest. It would also permit the Secretary of Defense to waive the
prohibition for products of countries which enter into a reciprocal
procurement agreement with the Department of Defense. All such
waivers would be subject to interagency review and to general policy
guidance by the interagency Trade Policy Committee.

Section 302(c) would require the President to report to the com-
mittees of jurisdiction in the House and Senate on or before July 1,
1981 on the effects on the U.S. economy of the refusal of developed
countries to allow the agreement to cover their government entities
that are the principal purchasers of goods and equipment in appro-
priate product sectors. The President’s report is to include an evalua-
tion of the effect such refusal has on employment, production, competi-
tion, costs and prices, export trade, balance of payments, inflation,
technology and the Federal budget. It is the committee’s intent that
this requirement particularly address reciprocity in the heavy elec-
trical, telecommunications and transportation equipment product
sectors.

The President’s report would also include an evaluation of alter-
native means to obtain equity and reciprocity in such product sec-
tors, including: (1) prohibiting the procurement of products of such
countries by U.S. entities not covered by the agreement; (2) modify-
ing the application of the Buy American Act to effectively prohibit
U.S. agencies not covered by the agreement from procuring products
of countries not parties to the agreement or otherwise eligible for a
waiver under section 301 of this act; and (3) denying the use of Fed-
eral funds and credits for any other domestic purchase from such
countries. The committee recognizes that the President has the au-
thority, under the existing provisions of the Buy American Act, to ef-
fectively prohibit U.S. agencies not covered by the agreement from
procuring products of countries not parties to the agreeinent or other-
wise eligible for a waiver under section 301 of the bill. These provisions
would also apply to the report and related action required under sec-
tion 804 of this act.

This evaluation of alternative ways to obtain reciprocity would in-
clude an analysis of the effect each alternative means would have on
the U.S. economy. It would also weigh the effect on the success of
future negotiations on expansion of the agreement’s coverage, other
trade negotiating objectives, the relationship of the Federal Govern-
ment to State and local governments, and other factors that may be
appropriate. ' ) -

Subsection (3) of section 802(c) would require the President to
consult with respresentatives of the public, industry and labor in
preparing the report. It would also require him to make pertinent,
nonconfidential information obtained in the course of the report’s
preparation available to the private sector advisory committees estab-
lished under section 135 of the Trade Act of 1974.
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Subsection 302(d) would establish a timetable for actions which
the President would propose to take as a result of the findings in the
report in section 302(c). It would require the President to submit
a report outlining the actions he deems appropriate to establish reci-
procity with major industrial countries in government procurement.
The report is to be submitted to the congressional committees with
jurisdiction by October 1, 1981. If the President determines that new
statutory authority is needed to implement his recommendations, he
would first consult with the appropriate congressional committees
and submit a draft proposal to those committees. A fter this consulta-
tion period. but no earlier than January 1, 1982, the President could
submit a bill implementing his legislative recommendations to the
Congress. Once any such bill is submitted to the Congress, the appro-
priate committees would give it prompt consideration and make their
best efforts to take final committee action in an expeditious manner.

Reasons for the provision.—Section 302 is designed to encourage
other countries to participate in the agreement and to provide recipro-
cal competitive opportunities to the United States.

The committee felt that a significant disappointment in the negotia-
tions leading to the agreement was the refusal by developed countries
to include in the agreement their agencies which are the principal
purchasers of goods and equipment in certain product sectors.

The effect of this refusal is to maintain the status quo ante for pro-
curement not covered by the agreement. In practice, foreign sup-
pliers will still be able to bid on U.S. purchases not covered by the
agreement (subject to the Buy American differential) while U.S. sup-
pliers will continue to be effectively banned for competing for similar
foreign procurements.

The report called for in subsection (c¢) is intended to assess the do-
mestic impact of this refusal and to evaluate alternative means to ob-
tain reciprocal competitive opportunities for the United States. It
is the committee’s intent that the report particularly address reciproc-
ity in the heavy electrical, telecommunications and transportation
product sectors.

The timetable for actions set forth in section 304(d) is intended
to require the President to describe the actions he plans to take shortly
after the report in section 302 (c¢) i< filed.

If anv of the actions reguire new statutory authority, this section
is intended to assure that the relevant congressional committees give
the President’s legislative proposals prompt consideration.

Waiver of Discriminatory Purchasing Requirements With Re-
spect to Purchases of Civil Aircraft (Section 303 of the Bill)

Present law.—None.

T he bill—Section 303 wovld authorize the President to waive, effec-
tive January 1, 1980, the application of the Buy American Act for
goveryment purchases of civil aircraft and related articles of coun-
tries party to the Civil Aircraft Agreement (Title VI of this Act).
This authority is not restricted to entities covered by the Government
Procurement Agreement or its purchase value threshold.
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Expansion of Coverage of thﬁ.lzl\)greement (Section 304 of the
ill

Present law.—None.

The bill—Paragraph 6 of Part IX of the agreement calls for all
parties, not later than three years after the agreement takes effect,
to undertake further negotiations with a view toward expanding the
coverage of the agreement.

Section 304 would establish objectives for the United States to
pursue during these renegotiations. The overall goal of the United
States. as sot. forth in section 304(a), would be to maximize the eco-
nomic benefits accruing to the United States by expanding foreign
markets for U.S. agricultural, industrial, mining, and commercial
products. This means reducing or eliminating those devices which dis-
tort trade or commerce related to procurement. Section 304 (a) would
also require the President to consider the results of the reports on
labor surplus areas which he will have compléted in accord with sec-
tion 306(a). Since no data on labor surplus programs is currently
available, the committee expects that the results of the reports re-
quired by section 306 will be carefully weighed in establishing rene-
gotiation objectives.

Moreover, the committee expects the 1].S. Government, during re-
negotiations, to seek to explore the possibility of expanding the agree-
ment to cover services such as banking, insurance, and communications.
The committee also recognizes that the term “services incidental to the
supply of products” is not well-defined in the agreement, and expects
the U.S. Government, prior to renegotiations, to clarify this term.

Subsection (b) would set out sectoral negotiating obiectives. It calls
on the President, during renegotiations, to seek to obtain the same
opportunities in developed countries for U.S. exports which the United
States affords to the products and supplies of such countries.

Subsection (¢) would direct the President, during renegotiations,
to seek to establish a system to independently verify certain types of
procurement related information which each party to the agreement
is obliged to provide to the Committee of Signatories. The informa-
tion, which is to be submitted annually, includes such basic statistics
as the number and total value of contracts awarded broken down by
procuring entities and by categories of products.

_ If the President determines that the renegotiations are not progress-
ing satisfactorily and are not likely to result in an expansion of the
agreement to cover purchases by entities in developed countries that
are principal purchasers of goods and equipment in appropriate
product sectors, section 304(d) would require him to report to the
appropriate congressional committees. The President is also directed
to indicate what actions will be taken to attempt to obtain reciprocity
with such countries on a product sector basis.

. Taking into account the economic factors required to be analyzed
in his report (on impact of restrictions) required by section 302(c)
and recogmizing his existing authority, the President could recom-
mend legislation to the Congress to prohibit U.S. entities not covered
by the agreement from purchasing products of such countries. It is
not the committee’s intent that the President’s recommendations
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should be developed with respect to any particular U.S. agencies or
any particular industries or product sectors, It is also the committee’s
view that the President should be selective in his use of this authority
and use it only in the overall national interest. Finally, subsection (d
would require the President, in his annual report on the trade agree-
ments program under section 163(a) of the 1974 Trade Act, to report
any actions he had deemed appropriate to establish reciprocity in
appropriate product sectors with major industrial countries.

Subsection (e) would deal with expansion of coverage of the agree-
ment by making any future waiver for procurement not initially cov-
ered by the agreement subject to consultations with the private sector
advisory committees and the Congress under procedures established
under the Trade Act of 1974.

Reasons for the Provision.—The objective of the renegotiations
called for in the agreement is to reduce or eliminate those devices
which distort trade. In procurement, the committee recognizes that
any country which fails to assure equality of treatment in its tech-
nical specifications, tendering procedures, or during contract perform-
ance is employing devices which distort trade or commerce. Such prac-
tices are fundamentally inconsistent with the agreement’s mandate
for equivalent competitive access and nondiscrimination against for-
eign suppliers and products,

As stated earlier, the committee is concerned that several major
industrial countries continue to refuse to provide reciprocal competi-
tive opportunities for U.S. goods in basic product sectors by exclud-
ing from coverage under the agreement their governmental entities
which are major purchases of goods in such product sectors. In sec-
tion 304(b), the committee expects the President to vigorously and
continuously seek to establish reciprocity in these basic product sectors,
particularly in the heavy electrical, telecommunications, and trans-
portation equipment product sectors.

The independent verification objective called for in section 304(c)
is based on the committee’s belief that the ready availability of timely,
accurate procurement statistics in an effective way to assess the efficacy
of the agreement,

Monitoring and Enforcement (Section 305 of the Bill)

Present law.—None,

The bill—In the preparation of his recommendation for the re-
organization of trade functions (section 1111}, section 305(a) would
require the President to ensure that careful consideration is given
to the monitoring and enforcement requirements of the agreement
and this title, with particular regard to the technical spec_iﬁcations,
tendering, and review required by the narecment or otherwise agreed
to by a country to which the United States accords agreement benefits.

Subsection (b) requires the Secretary of the Treasury to issue

rompt determinations and rulings on the country of origin of speci-
ged products. It also provides for criminal penalties for fraudulent
conduct in connection with obtaining a waiver under section 301 or
avoiding a prohibition under section 802. .

‘Subsection (¢) requires the President to evaluate the domestic pro-
cedures relating to rules of origin, and to report thereon to the Con-

62—-025 0—80——10 (Pt. 1) BLR



138

ress. The rules of origin report will also examine the rules of origin
employed by other major industrial countries.

Reasons for the provision—In this regard, the committee antjci-
pates an upgrading of commercial programs overseas to assure that
U.S. trading partners are meeting their trade agreement obligations,
including those under the technical specifieation and tendering infor-
mation and review procedures of the Agreement on Government
Procurement. ) i

Furthermore, the committee expects that the United States will

actively use the provisions of title VII of the agreement to assure that
the obligations of the agreement are enforced. The committee antici-
pates that all violations of the agreement will be promptly investi-
gated and that every serious violation will be vigorously pursued.
" In calling for the reports on section 305(c), the committee recog-
nized the growing importance of the relationship between rules of
origin, customs unions, regional trading blocks, preferential trade
agreements and the Generalized System of Preferences.

There was interest that the administration prepare a report to the
Congress on suggested improvements and simplification of existing
practice. U.S. rules of origin should facilitate fair and equitable trade
expansion. These rules should not encourage exports to the United
States of goods, products, commodities or other articles of trade from
countries not having low-tariff agreements with the United States,
via countries enjoying low-tariff agreements with the United States.
This qualification should also apply to U.S. insular possessions,

The committee was concerned that the rules of origin of the major
industrial countries not be used to impose limitations on the export
from the United States to other countries of goods, components, or
other articles of trade incorporated into finished products.

Should the President determine that foreign rules of origin were
employed to restrict United States exports, the President has the
authority to increase the Buy American percentage differential for
exports to U.S. noncovered entities under the code, The adminis-
tration should attempt through negotiations to eliminate such trade
practices which have the effect of discriminating against goods of
U.S. origin.

Laber Surplus Area Studies (Section 306 of the Bill)

Present low.—Since 1952, the Federal Government has pursued a
policy of awarding a portion of its procurement contracts to firms in
regions of high unemployment. Under the terms of the A greement, the
existing 12% Buy American differential in favor of domestic sources
located in these labor surplus areas, and the policy area concerns, would
be waived for U.S. procurements covered by the agreement,

The committee attempted to obtain an assessment of the impact that
such waivers would have on regional economics and employment prior
to its consideration of this agreement, No satisfactory assessment was
provided to the committee on the basis of Federal agency experience
with the programs. The committee is concerned about the effects that
this waiver will have on the government’s commitment to and its ability
to stimulate employment in, areas of the country where the workforce
isunderutilized.
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The bill—Section 306 requires the President to conduyct twa studies
relating to the impact of the agreement on procyrement by the govern-
ment of products produced in labor surplus areas. Subsection (a)
would require an analysis of the economic impact of the waiver of both
the Buy American differential and procurement set-asides for labor
surplus areas, including the impact on employment in various regions
of the country. Noting that renegotiation of the agreement is to be
resumed in three years from the date of implementation, the com-
mittee believes that concessions granted regarding waivers of the labor
surplus program should be considered as a potential issue for renego-
tiation shonld the economic impact assessment reveal disproportionate
dislocations. In the absence of data which show the nature and con-
centrations of these economic effects the committee believes first, that
the President should seek to make such a determination and second,
that these findings should be reflected in the renegotiation posture of
the United States.

Subsection (b) would call for an analysis of any such waiver on
the fulfillment of the objectives of Executive Order 12073 (which
calls ypon executive agencies to “emphasize procurement set-asides in
labor surplus areas in order to strengthen our Nation’s economy”),
and on the achievement of individual targets for labor surplus area
procurement by each Executive agency, as established by the Admin-
istrator of General Services pursuant to that Executive Order. The
President is required to provide interim reports to the appropriate
committees of Congress no later than Janunary 1, 1980, and to file his
final report by July 1,1981.

Reasons for the provision.—The committee expects that the results
of these studies, and the interim consultations with ¢ongressional com-
mittees mandated in the second study, will serve as the hasis for ac-
tions to insure that the agreement will not adyersely affect the overall
objectives of the labor surplus procurement programs. The committee
urges that, in accordance with the interim and final results of these
studies, the program of procurement set-asides for labor surplus areas
be strengthened and expanded by those entities and for thase purchases
which are not on the U.S. list, in order to compensate for losses that
the program will suffer due to the waiver of the program for those
entities which are listed. ‘

Fipally, the committee notes that procurement set-asides for small
and minority concerns, and for such concerns which are loeated in
labor surplus areas, are entirely excluded from coverage by the
.agreement, ' ‘ '

Availability of Informatjon to Congressional Advisers
~ (Section 307 of the Bill)

Present Law.—None.

The bill.—Section 307 would require the STR to make available to
Members of Congress designated as official adyisors under section 161
of the 1974 Trade Act, information compiled by the Committee on
Government Procurement (Cempmittee of Signatories) as required by
the agreement. . ' ’
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Reason for provision—The purpose of this section is to prevent
any confidential information from being inadvertently disclosed to
the public and to assist Congress in its oversight responsibilities. The
committee does expect all statistics and information which can be
disseminated to the public to be so disseminated.

Effective Dates (Section 309 of the Bill)

Among others, definitions in section 808 would include: “eligible
products” to be those covered by the agreement; the “rule of origin”
to be the current U.S. customs rule for MFN purposes; “civil aircraft”
to be all aireraft other than aircraft purchased or used by the Depart-
ment of Defense or the U.S. Coast Guard, and “major industrial coun-
try” to be any country as defined in the Trade Act of 1974 (sec-

tion 126).
Definitions (Section 308 of the Bill)

Waivers with respect to Government Procurement Agreement ob-
ligations under section 801 would be effective on January 1, 1981.
Waivers with respect to Civil Aircraft Agreement obligations under
section 303 would be effective January 1, 1980.

Remedies Under Section 301

The committee intends that section 801 of the Trade Act of 1974 shall
be a vehicle for enforcing obligations undertaken by signatories to the
Agreement, and also for addressing discriminatory acts of other unrea-
sonable and unjustifiable restrictions against U.S. commerce. Further,
the committee recognizes that any domestic party adversely affected by
the lack of reciprocity in competitive government procurement oppor-
tunities for any particular product sector not covered by the Agree-
ment, could seek a remedy under section 301. If, with respect to such
a remedy, the President determined it was appropriate, feasible and
consistent with the purposes of the Trade Act to take affirmative
action after consideration of all relevant factors, including the effect on
exports, the cost to the government, inflation, availability of domestic
produets, and the effects on competition in such a case, the committee
recognizes that it may be appropriate for the President to consider ef-
fectively prohibiting entities not covered by the Agreement from ac-
cepting bids that would result in the purchase of products originating
in the country or instrumentality involved. In the committee’s view,
any action must be consistent with the Government Procurement

Agrreement, other MTN agreements, and the Trade Agreements Act of
1979.

Analysis of Potential Benefits to the United States

Introduction—Negotiations on the scope of the agreement centered
on the inclusion or exclusion of specific ministries, departments, and
other government agencies. The original U.S. objective had been to
achieve the broadest possible coverage under the agreement. Most of
the signatory governments were not prepared to agree to this breadth
of coverage. One important reason for this reluctance on the part of
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the other signatory countries stemmed from the fact that their govern-
ment purchases constitute a significant share of the market in some
product sectors. For instance, in most European countries, power gen-
erating facilities are owned by the government, while in the United
States, such facilities are generally privately owned. As a result, most
European countries refused to place their power generating agencies
under the Agreement. In this instance, as in many others, the United
States reduced the size of its offer (i.e., the number and types of agen-
cies to be covered under the agreement) to reflect, to the extent prac-
ticable, the size and nature of the offers of other signatories. The final
result of this process was an offer by each signatory country which
consisted of a list of government entities to be covered by the agree-
ment.

Analysis of the coverage of the agreement is a difficult, imprecise
task. First, government purchasing procedures vary from country to
country. Some governments rely on central purchasing entities for the
bulk of their procurement, while others allow each agency to do its
own purchasing. Some governments are highly centralized, while
others have numerous semiautonomous subjurisdictions.

Second, very little data is available on the size and scope of govern-
ment purchasing activities. Even the United States has only recently
begun to compile procurement statistics on a centralized, systematic
basis. As a result, currently available statistics on government pro-
curement are of limited use as an analytical tool, and must be viewed
in light of their limitations. Data is compiled on a year by year basis,
which tends to mask or unduly highlight large but intermittent pur-
chases. The year-by-year compilation also tends to give a distorted
picture of the growth in government procurement. Finally, fluctuating
exchange rates make it difficult to pin down the dollar value of offers
of purchases which are made using other currencies.

gne final consideration which is key to the analysis of the benefits
of this agreement is the currently large disparity in the openness of
government procurement markets to foreign products. The U.S. pro-
curement market is already open to any foreign firm that can over-
come a relatively modest preference margin. On the other hand, our
trading partners, for the most part, only purchase foreign goods when
the goods to be procured are not available domestically.

In general, major signatories have agreed to coverage of most pur-
chases of goods by their central government ministries and depart-
ments—excluding national security purchases. While a comparison in
dollar terms is not by itself a particularly useful way of measuring
reciprocity, the overall picture is as follows. The United States has
offered coverage totaling $12.5 billion while our negotiating partners
have offered an aggregated coverage totaling approximately $20.7 bil-
lion (not including offers by Austria and the developing countries).

On a country basis, offers amount to: Billions
European Community o e $10.5
Japan 6.9
Canada . 1.256

" Sweden 1.1
Switzerland .33
Finland ____ : ) : _— .26
Norway .17
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It is not possibié to calculdte in dollar térims the intrease in U.S.
exports ot imports that will result from this agreement. However, it
should be noted that U.S. trading partners will be expected to provide
new export opportunities in areas where the United States is highly
competitive. These areas include, inter alia, computers, business ma-
chines, labotatory equipment, pharmaceuticals, measuring instrurments
and, to a limited extent, telecommunications equipment. Given the
nature of this agreement, a useful way to analyze its econofnic benefits
is to examine the degree to which the United States and our trading
partners have agreed to cover government entities, and the extent tu
which comparable entities serving comparable functions aré covered.
This can best be assessed by an analysis of the U.S. offer and of those
of otir negotiating partners.

United Stotes—Of the major participants in the government pro-
curement niegotiations, the United States has the lowest level, in rela-
tive terms, of government participation in its economy. Nevertheless;
the large dollar value of the U.S. procurement market provided con-
siderable flexibility in fashioning both the basic coverage of the agree-
ment and the U.8. entity offer. ,

The United States has offered approximately $12.5 billion in cover-
age out of $90 billion in total federal procurement. In other terms,
we have offered approximately 15 percent of our total procurement
market. This offer includes coverage of most executive agencies with
some Important exceptions. The 85 percent which will not be covered
includes these exceptions as well as purchases of services, construction
contracts, and purchases excluded on national security grounds.

Froin the outset of negotiations it was expected that the telécom-
munications, heavy electrical, and transportation (mostly railroad)
sectors would be problem areas. The U.S. market in these areas is al-
ready essentially open to purchasing based on commercial considera-
tions because most of such entities are in the private sector. On the
other hand; there is a high degree of government incursion in these
areas on the part of our trading partners. The EC was expected to
be particilarly difficult in the negotiations since it had been unable to
agreée to the opening of markets in these areas even among its member
states. As anticipated, the EC did not offer these entities although the
EC did offer the post offices within the Postal-Telegraph-Telephone
systems (PTTs) which was an important foot in the door. Qur other
trading partners followed suit (with the exception, in part, of Japan).
As a result, the United States sought to redress his imbalance by with-
drawing coverage of :

Department of Transportation ; -

Department of Energy;

The Bureau of Reclamation;

The Army Corps of Engineers; and

The Tennessee Valley Authority. - i

In an additional balancing move, the United States did not offer cov-
erage of such government chartered corporations as COMSAT,
AMTRAK, CONRAIL, or the U.S. Postal Service, none of which are
bound by the Buy American Act. _

In regard to purchases by the Department of Defense, certain sernsi-
tive products are excluded from coverage. These exceptions are cur-
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rently covered by the Berry Amendment and include food, clothing
including leather gloves and shoes, textiles, buses, vessels or major
components thereof, hulls and superstructures. Specialty metals are
also excluded. )

Purhases of such products as flatware and tools were excluded
through our withdrawal of GSA’s Regional Office 9 in San Fraiicisco
and the National Tool Center. , B _ )

Finally, there is an explicit provision in the U.S. offer allowing for

continued set-aside programs for small and minority business.
. Covered U.S. entities purchased a broad range of products, inelud-
ing purchase of such goods as office machines, office furnishings, paper,
vehicles, data processing equipment, laboratory equipment, medical
supplies and equipment, aircraft, and measuring equipment. )

It should be noted that the United States and all its major trading
partners have agreed to eliminate discriminatory government pur-
chasing practices by all government entities in regard to aircraft in
the context of the Aircraft Agreement. There is no value threshold in
the Aircraft Agreement. , . , ]

European Communities—The EC offer is valued at $10.5 billion.
The offer includes essentially all central government entities with the
exception of the most quasi-governmental entities such as the power
and transportation entities and the tglecommunications portions of
their PTTs, _ , ) )

It is worth noting that these are not total product exclusions. Some
central government agencies which purchase telecommunications
equipment (e.g. Interior or Justice ministries) will be covered by the
agreement. Nevertheless, the exclusions of PTT’s from the offer
of the EC was dismaying: it marked the loss of a significant export
opportunity for U.S. suppliers. ) .

n some measure, the EC offer goes beyond what its member states
had previously agreed to undertake among themselves through their
“internal directive” of 1976. For instance, the threshold agreement is
approximately $190,000 whereas the threshold in this internal direc-
tive is approximately $250,000. The PTTs are excluded in their
entirety from the internal directive while all but the telecommunica-
tions purchases of the PTTs are included under the Agreement. Also,
computers will be covered immediately under the Agreement whereas
the internal directive phase in coverage of computers over a period
of over three years. , _

The current EC internal directive represents a significant additional
dimension to the EC offer in that the offer ends discrimination against
U.S. supplies in favor of suppliers from the member states. As noted
earlier, our trading partners generally do not buy from foreign sup-
plier if the required goods are available in the domestic market. Prior
to the internal directive a member state such as France purchased
domestically if possible and if not possible, then purchased foreign
goods. In such instances U.S. exporters competed on an essentially
equal basis with bidders from other EC member states. Under the
internal directive, France now seeks to purchase first from an EC
supplier and only purchase from outside the EC if a product is not
produced in a member state. Given the size and diversity of the EC
market, this has seriously diminished U.S. competitive opportunities.
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This Agreement is supposed to remedy this discrimination and allow
competition with both domestic manufacturers and other EC suppliers.
An overall review of the entities which the EC has offered indicates
major new opportunities for sales in areas such as computers, business
machines, scientific and controlling instruments, pharmaceuticals and
general hospital supplies. .

Likely purchasers of computers and business machines would in-
clude the French Ministries of the Economy, the Budget, and the
vartous social security entities; the German Ministries of Justice, Fi-
nance, and Research and Technology; the Italian Ministries of Fi-
nance and States; and the Belgian Ministries of Finance and Social
Security. Purchasers of scientific and controlling instruments would
include the Belgian Ministries of Agriculture and Public Health and
Environment; the French Ministries of Education, Agriculture and
Health and Family; the German Ministries of the Interior, Finance
and Economic Affairs; and the British Department of Environment,
Transportation, and Health and Social Security. Likely purchasers
of pharmaceuticals and general hospital supplies include the Danish
Risoe Research Establishment, State Serum Institute, and Ministry
of Defense; the French Ministries of Defense and Health; the Ger-
man Ministries of Labor, Defense, and Interior ; and the Italian Minis-
tries of Health, Treasury and Defense. ,

Japan.—The current Japanese offer, which is valued at $6.9 billion
goes considerably beyond the offers of our other trading partners in
quantity, if not quality. In addition to including all central govern-
ment entities, Japan has offered portions of the quasi-public Nippon
Telephone and Telegraph (NTT), Japanese National Railroads
(JNR), and Tobacco and Salt Monopoly. In regard to NTT, Japan
has agreed to a program aimed at providing coverage, particularly in
the important telecommunications area, aimed at mutual reciprocity
in market access. As part of this understanding Japan has offered
to go beyond the obligations of the Agreement in regard to NTT by
allowing foreign firms to participate in the R&D process and by facili-
tating foreign access to the market for privately owned equipment.
Telecommunications negotiations are to be concluded by the end of
1980, in advance of the January 1, 1981 effective date of the Procure-
ment Agreement.

Japan has not offered the remainder of its plethora of quasi-public
entities—including the Electric Power Development Corporation
(EPDC)—and has excepted existing special set-aside programs for co-
operatives. However, almost all power generating facilities are pri-
vately owned and the programs for cooperatives amount to no more
than a few million dollars.

J apan’s offer c01_11d provide major benefits to U.S. exporters. At the
present time, public tendering is essentially unheard of in Japan and
procedures are unintelligible to all but selected Japanese firms. The
agreement with Japan is supposed to open new and large markets to
U.S. exports of computers and business machines, telecommunications
equipment, scientific and controlling instruments, and medical supplies
and equipment. Japan has followed a stron buy national policy in
the computer area. Tt is estimated that in 19%5, 98.4 percent of com-
puters used by the government were the products of J: apanese manu-
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facturers. This total does not include U.S. subsidiaries in Japan since
they are not considered to be domestic by the Japanese. U.S. private
sector advice indicates major opportunities for sales of computers
and business machines to the Defense Agency, the Ministry of Finance,
the Meteorology Agency, the Ministry of Construction, the Ministry
of Foreign A ffairs, the Science and Technology Agency and NTT.

If negotiations on NTT are successful, a large new market in tele-
communications equipment is supposed to open. Purchases by NTT
total $3.3 billion annually, of which a significant portion is telecom-
munications equipment. Other purchasers of telecommunications
equipment include the Ministries of Transportation and Construction.
Medical supplies and equipment are purchased by the Ministries of
Education, Health and Welfare, Agriculture and Forestry, as well as
the Defense Agency.

Japanese participation in this Agreement would be particularly
significant because of the nature of the Japanese market. U.S. export-
ers have had great difficulty in selling to Japan because of the complex-
ity of Japan’s marketing system. These complexities should no longer
exist in the area of government procurement under this agreement.
Ministries will be required to tell an interested U.S. bidder all he needs
to know to submit a bid for consideration. Winning bids are supposed
to be determined strictly on a competitive basis with all factors known.
Therefore, it should be relatively easy to sell competitive products to
the Japanese government. These sales may encourage U.S. exporters
to take the extra effort necessary to sell in the private sector and make
their products more familiar to the Japanese. Success in penetrating
the Japanese procurement market however, will depend largely on
effective U.S. surveillance and enforcement of Japan’s obligations un-
der the agreement.

Canada—Canada’s offer is valued at $1.25 billion. It includes cov-
erage of all central government entities with exceptions closely track-
ing our own. Canada has excluded from coverage its Department of
Communications, Department of Transportation, and Fisheries and
Marine Service. Canada has also taken an exception for set asides for
small business and qualified its offer of the Department of Post Office
with a caveat that it will cease to be covered if it is converted to a
Crown corporation.

A review of the Canadian offer indicates important new opportuni-
ties for U.S. exporters. Purchasers of computers and business machines
include the Department of Energy, Mines, and Resources, the Depart-
ment of Environment, the Department of Industry Trade and Com-
merce, and the Department of Finance, Scientific and controlling
instruments are purchased by the Department of Agriculture, the
Department of Energy, Mines, and Resources, the Department of
Environment, and the Department of National Health and Welfare,
medical supplies and equipment are purchased by the Department of
National Health and Welfare and the Department of Defense. In
addition, coverage of the Department of Supply and Services should
be an important benefit to U.S. exporters in the paper sector.

Sweden.—Sweden’s current offer totals approximately $1.1 billion.
In scope the original Swedish offer was the most generous, covering all
central government entities including telecommunications, power gen-
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eration, and transportation entities. However, Sweden sees the natural
market for its exports as the EC and tied the quality of its offer to
what it received in return from the EC. In the face of the EC’s failure
to offer entities in these three sectors. Sweden was unwilling to main-
tain its offer and made withdrawals in these and other areas.

The Swedish offer refers to purchasing entities within government
ministeries rather than entire government ministries. Nevertheless,
based on the entity list it provided, it appears that Sweden has offered
(in whole or in part) most of its central government entities.

A number of entities may be of interest to U.S. exporters. Pur-
chasers of computers and business machines include the Agency for
Administrative Development, and the Central Bureau of Statistics.
Scientific and controlling instruments are purchased by the National
Board of Health and Welfare. Purchasers of medical supplies and

uipment include the Medical Board of the Armed Forces and the
National Board of Health and Welfare.

Switzerland.—Switzerland’s offer is valued at $330 million. Asin
the case of Sweden, Switzerland was originally willing to offer all
central government entities including entities in the telecommunica-
tions, transportation, and power generating areas. However, Switzer-
Jand was also unwilling to maintain its offer in the face of the EC’s
failure to offer comparable coverage.

The Swiss offer refers to purchasing entities within government
ministries rather than the entire government ministries. It appears
that Switzerland has offered all central government ministries, includ-
ing the Ministry of Transport, Communications, and Energy, but not
including the telecommunications purchases of the PTT or the state-
owned railways.

A number of entities may be of interest to U.S. exporters. The
Office Central Federal du Material and, to some extent, the Bibli-
otheque Central Federale serve as a central purchasing agency for
most purchases by the federal ministries. The former is the major pur-
chaser of computers and business machines. Scientific and controlling
instruments are purchased by entities within the Federal Department
of the Interior, Finance and Customs, Public Economy, and Trans-
port, Communications, and Energy. Medical supplies and equipment
are purchased by the Federal Public Health Service and the Federal
Department of Defense.

Finland.—Finland’s offer is valued at $260 million. Like the Swiss
offer, the Finnish offer is stated in terms of purchasing entities of
ministries rather than entire ministries. It appears that Finland has
offered most of its central government entities.

It appears that a number of entities are of interest to U.S. exporters.
Computers and business machines are purchased by the State purchas-
ing Centre and probably the Technical Research Centre. Scientific and
controlling instruments are purchased by the Agricultural Research
Centre, the Finnish Meteorological Institute, the National Board of
Vocational Education, the State Purchasing Centre, and the Techni-
cal Research Centre.

Norway—Norway’s offer is valued at $170 million. Although the
Norwegian offer refers to purchasing entities within ministries,
rather than the ministries themselves, it appears that Norway has
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offered (in whole or in part) most of its central government entities.

A number of offered entities may be of interest to U.S. exporters.
Computers and business machines are purchased by the Central Gov-
ernment Purchasing Office, the Defense Ministry and the Postal Serv-
ices Administration. Scientific and controlling instruments are pur-
chased by the Universities of Oslo, Trondheim, Bergen, and Tromso
and the State Hospital. Medical supplies and equipment are pur-
chased by the State Hospital and Defense Ministry. Telecommuni-
cations equipment is purchased by the Police Services and Norwegian
Broadcasting Corporation.

Oonclusions—From the foregoing it appears that the United States
and its major trading partners will %e starting from a base of roughly
comparable coverage, with several notable exceptions mentioned above.
This should result in important new opportunities for U.S. exporters.
However, the size of these opportunities and our ability to take ad-
vantage of them is not clear. With the significant exception of the
United States, most signatories have maintained closed procurement
systems and have consistently discriminated against foreign suppliers
in the past. While the agreement is a good first step in opening up the
government procurement market, the agreement, in and of itself,
will not guarantee open access or change deeply rooted habits. Only
effective, vigorous monitoring and enforcement of the agreement by
the U.S. Government can assure that the opportunities the agreement
is designed to provide will in fact materialize. This means working
in partnership with U.S. suppliers to help them compete for contracts
overseas by (for example) providing assistance in obtaining necessary
procurement information in a timely manner, and setting up expedited
procedures for obtaining U.S. export licenses. The agreement’s dis-
putes resolution procedures can be cumbersome and time consuming,
and could be employed in a dilatory manner by a country intent on
avoiding its obligations under the agreement. The U.S. Government
can demonstrate its determination to see the agreement work, both to
U.S. businesses and to our trading partners, only by using the disputes
procedures to assure that obligations under the agreement are met. If
the disputes procedures are inadequate to ensure mutual reciprocity,
the U.S. Government should be prepared to carefully reevaluate the
benefits of remaining a signatory- to the agreement. Therefore, more
than any other agreement, this agreement will require close monitoring
and cooperation between business and the government.

Supplemental Views of William S.t.Cohen: Government Procure-
men

I am generally in agreement with the Governmental Affairs Com-
mittee’s recommendations with regard to the Government Procure-
ment Agreement. I do, however, have strong reservations concerning
the committee’s view on the treatment of major industrial countries
who are nonsignatories. ) o

One of our primary objectives in the Geneva negotiations was to
open Japanese markets to U.S. firms. The rigid government procure-
ment system of the Japanese has been considered one of the most
difficult nontariff barriers to U.S. trade. Now that Ambassador Strauss
has determined that the Japanese offer on their government procure-
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ment contracts is insufficient, we must resolve the issue of how the
Japanese are to be treated under this agreement.

raditionally, the Japanese have had a closed government procure-
ment system where foreigners are excluded from bidding on govern-
ment contracts. The Japanese have only purchased items for the gov-
ernment that could be bought in Japan. At the same time, the Japanese
have been able to overcome the Buy America differentials that are
imposed by the U.S. Government and have been successful in winning
U.g. contracts. I certainly do not consider this a reciprocal trading
arrangement. Reciprocity can only be accomplished here with a more
extensive ban of Japanese bids on U.S. Government procurement
contracts.

The U.S. trade deficit climbed to a record $34 billion last year, while
the Japanese recorded a record surplus of $19 billion. Clearly, the
Japanese need no further advantages in world trade.

There seems to be growing sentiment for positive steps to be taken
to improve the U.S. trading position. Recently, the Joint Economic
Committee expressed support for unilateral sanctions against countries
that run continually high trade surpluses against the United States.
Congressman Vanik has discussed the possibility of imposing an im-
port surcharge that would automatically trigger when the U.S. trade
deficit reached a certain level.

Tt is time too for the United States to demand reciprocal treatment
by our trading partners, which is why I would recommend even
stronger action than that recommended by the committee.

TITLE IV—TECHNICAL BARRIERS TO TRADE
(STANDARDS)

Introduction

Although the Committee on Finance has jurisdiction over all trade
agreements and the bill has been referred solely to that committee, the
subject matter of title IV of the bill is within the jurisdiction of the
Committee on Commerce, Science, and Transportation. For this reason,
the Committee on Finance incorporates the views of the Committee
on Commerce as the Senate Report on title IV of the bill:

The development, adoption or application of product standards,
product certification svstems, and procedures for determining con-
formity of products with standards are often used to interfere with
international commerce. Product standards can be manipulated to ex-
clude imports in numerous ways. Certification systems, which provide
assurance that products conform to standards. may limit access to im-
ports or deny the right of a certification mark to imported products.
Testing can be conducted arbitrarily or in such a way as to increase
unnecessarily expenses or otherwise disadvantage importers. Stand-
ards-related activities have been used to exclude U.S. products from
foreign markets.

The purpose of the Agreement on Technical Barriers to Trade
(standards code) is to discourage discriminatory manipulations of
products standards, product testing and product certification systems.
It will further encourage the use of open procedures in the adoption
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of standards and certification systems. Such procedures are used
already by United States Government agencies under the Adminis-
trative Procedures Act and by state government agencies and
private voluntary standards developing bodies in this country.

The importance of standards, testing, and certification in inter-
national trade is often not fully appreciated. The Office of the Special
Representative for Trade Negotiations (STR) estimates that in 1977,
the last full year for which figures are available, approximately $69
billion of our exports were “standards-sensitive”, i.e., vulnerable to
changes in standards, certification systems, and tests.

Proposed discriminatory European practices designed to prevent
U.S. electrical products from obtaining access to a regional certification
system provided the impetus for an agreement on standards-related
activities. A working group of the GATT began to develop a code in
1967, and in 1975, the Trade Negotiations Committee established a
Non-Tariff Measures Sub-Group on “Technical Barriers to Trade”
which prepared the agreement that would be implemented by title
IV of H.R. 4537.

On March 22, 1979, the Committee on Commerce, Science, and
Transportation held a closed executive session with representatives
of the STR and the Department of Commerce to discuss the stand-
ards agreement. Title IV of H.R. 4537 was subsequently drafted by
the appropriate congressional committees and provides the legal basis
for the implementation of the agreement.

The misuse of product standards, product testing, and product
certification impedes international trade and reduces the variety of
goods available to the consumer. Adherence to the agreement’s provi-
sions by the Parties to the Agreement (Parties) and the general accept-
ance of its principles by non-adherents should contribute to freer trade
within the international trading system.

Enactment of H.R. 4537 alone will not elimirate all unnecessary
technical barriers to U.S. exports. The committee expects the Execu-
tive to pursue a vigorous policy of identifying these technical barriers
to trade and seeking to eliminate them as expeditiously as possible.
Such a policy will entail additional expenditures overseas to support
export promotion and commmercial programs in our embassies and closer
cooperation between the private and governmental sectors to maximize
benefits to the United States under the agreement.

Description of the Agreement

The agreement contains specific obligations by. Parties to ensure
that mandatorv and voluntarv standards are not prepared, adopted
or applied with a view to creating obstacles to international trade nor
have the effect of creating unnecessary obstacles to international trade.
Imports are to receive non-discriminatory treatment with respect to
such standards. The agreement does not restrict a nation’s right to
adopt standards necessary to protect human, animal or plant life or-
health, the environment, to ensure the quality of its exports or to
prevent deceptive practices: .

The agreement applies to both industrial and agricultural product
standards-related activities. Standards are to be specified in perform-
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ance rather than design or descriptive characteristics whenever pos-
sible. The agreement does not apply to purchasing specifications of
governmental bodies or standards activities engaged in by private
organizations for their own production or consumption.

In the preparation of new standards or revisions of old standards,
parties shall use, as a basis, where appropriate, the relevant portions
of existing international standards. This does not mean that parties
are bound to use international standards less stringent than national
standards. Indeed, the agreement lists examples of situations where
use of international standards might be inappropriate. In the develop-
ment and preparation of mandatory or voluntary standards, Parties
are to follow open procedures, including public notice and an oppor-
tunity for foreign parties to comment. Parties are also encouraged to
participate fully in international, standards activities.

Provisions of the agreement apply to voluntary and mandatory
standards and certification systems promulgated by central govern-
ments (including the Commission of the European Community) state
and local governments, and private sector organizations. Only central
governments, which are Parties, are bound directly by the agreement.
However, they are obligated to take such reasonable measures as may
be available to them to ensure that local government bodies and non-
governmental bodies comply with provisions of the agreement. Al-
though local government or private sector bodies are not directly
obligated by the agreement, if their standards-related activities are
found to create unnecessary obstacles to international trade, the Party
in whose territory such governmental or private bodies are located
would be subject to international proceedings and, if necessary, to
appropriate retaliation.

With respect to product testing and related administrative proce-
dures, Parties are to accept foreign products for testing under non-
discriminatory conditions. Moreover, they are to ensure that central
governmental bodies accept, whenever possible, foreign test results
or certificates or marks of conformity by relevant bodies, but only if
they are satisfied with the technical competence and methods employed
by foreign entities.

Parties shall ensure that certification systems of central government
bodies and their application shall not have the effect of creating un-
necessary obstacles to international trade. Parties should have nondis-
criminatory access to all certification systems, including receiving the
mark, if any, on a nondiscriminatory basis. The rules of openness and
notice also apply to any proposed certification systems.

Parties shall take such reasonable measures as may be avail-
able to them to ensure that regional and international certification
systems of which their central government bodies are members are
open on a non-discriminatory basis and grant access to suppliers of
like products, including receipt of any mark of certification. Parties
shall also take measures to ensure that local and private certification
systems follow similar principles.

Parties must, upon request, give information to other Parties con-
cerning standards and certification activities within their territories.
Special provision is made for the developing countries to receive advice
and technical assistance, on mutually agreed terms and conditions, re-
garding the establishment of national standardizing bodies and par-
ticipation in international standardizing bodies. Special and dif-
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ferential treatment is to be accorded developing countries in the form
of such time-limited derogations as the Committee on Technical Bar-
riers to Trade may agree. .

Finally, the agreement provides for a dispute settlement mechanism
through a preccess of bilateral consultations, review by the Committee
on Technical Barriers to Trade, technical expert groups, and panels.
Disputes are expected to be resolved as expeditiously as possible, par-
ticularly in the case of perishable products. Retaliatory action in the
form of withdrawal of agreement benefits may be authorized if a
Party’s standard, testing method or certification system is found by
the Committee on Technical Barriers to Trade to violate an agreement
obligation, e.g., by creating an unnecessary obstacle to international
trade.

The agreement is prospective in effect. However, existing standards,
test methods and certification systems may be the subject of complaint.

Summary of Title IV

Title IV establishes the statutory framework for the United States’
implementation of its obligations under the Agreement on Technical
Barriers to Trade.

Historically, the leading role in the United States with regard to
developing and implementing standards has been performed by
private sector organizations, which are supported by private funds.

The committee finds that standards-related activities can provide
an efficient means for facilitating domestic and international com-
merce; and for protecting human ﬁealth and safety; animal and plant
life and health ; the environment and the consumer. The present system
of private standards development has facilitated communications be-
tween sellers and buyers in domestic and international markets, im-
proved the efficiency of the design, production and inventory or prod-
ucts, and promoted the interchangeability, safety, and energy effi-
cieney of products.

Private standards and certification organizations perform valu-
able functions, as exemplified by the significant ¢ontribution that U.S.
participants have made toward the development of voluntary interna-
tional standards and to the activities of private international stand-
ards organizations in which they hold membership. Federal agencies
and state and local governments also fulfill important roles in carrying
out standards related activities in areas of health, safety, essential
security, and the protection of the environment and the consumer.

In the course of such standards-related activities, entities may inad-
vertently create barriers to international trade. Standards and certifi-
cation systems by definition, cause commercial obstacles since they dif-
ferentiate between those products which are acceptable in terms of
safety, quality, etc. and those which are not. Nonetheless, often such
obstacles may be unnecessary by exceeding the level which is necessary
to achieve the obiective of the standards. Complaints about those
which serve no legitimate domestic purpose, other than to restrict im-
ports, can be expected. In general, procedures followed by Federal
agencies already meet our agreement obligations. Implementation by
other parties should increase U.S. export opportunities which too
often in the past have bezen limited by arbitrary action, closed pro-
cedures or denial of access.
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The committee is also concerned about standards-related activities
of Federal agencies which deliberately or accidentally limit U.S. ex-
ports. The committee expects Federal agencies to monitor these export

disincentives and to review them with respect to other national priori-
ties such as the need to increase exports.

SUBTITLE A—OBLIGATIONS OF THE UNITED STATES
CERTAIN STANDARDS-RELATED ACTIVITIES

Certain Standards-Related Activities (Section 401 of the Bill)

Present law.—None.

The bill—Section 401 would acknowledge the legitimate interest
and need of Federal and state agencies and private persons to engage
in standards-related activities, as defined in section 451(14), that do
not create or have the effect of creating unnecessary obstacles to the
foreign commerce of the United States. Federal agencies and state and
local governments possess and exercise their legitimate police powers
to protect the health and safety of human, animal or plant life, the
environment, essential security interests and interests of the consumer.
Private standards-developing organizations, including trade associa-
tions, engage in such activities to facilitate trade, improve products,
and achieve other reasonable commercial objectives.

This section would also provide that no standards-related activities.
of any private person or Federal or State agency shall be deemed to
constitute an unnecessary obstacle to the foreign commerce of the
United States if the “demonstrable purpose” of the standards-related
activity is to achieve a legitimate domestic objective and if such activ-
ity does not operate to exclude imported products which fully meet the
objectives of such activity.

Reasons for the provision.—The phrase “demonstrable purpose” is
intended to mean something which is capable of being shown or
proved. The mere assertion that the standards-related activity being
challenged serves a legitimate domestic objective is insufficient. The
level of protection afforded by a standard promulgated by a Federal or
State agency or private standards organization would not be subject to
challenge by another domestic entity. However, the particular means
to achieve that level could be challenged if it operated to exclude im-
ported products which fully met the objective. Moreover, a standard
which could be shown to be clearly discriminatory against imports
would always be subject to challenge.

‘The phrase “legitimate domestic objective” is to be interpreted
with reference to recognized existing authority of Federal and State
agencies and private persons in the standards area and is meant
neither to expand nor dilute existing authority. Thus, the protection
of health and safety would be a legitimate domestic objective while
discrimination against an import principally or solely for the pro-
tection of a domestic product would not be legitimate.

In the first instance, the judgment as to whether a domestic stand-
ards-related activity creates an unnecessary obstacle to the inter-
national trade of the United States will rest with each appropriate
Federal, state, or private sector entity.
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Upon receipt of a foreign complaint alleging a violation of the
agreement, the appropriate entity may wish to review the particular
standards-related activity being challenged on its own volition or
during the bilateral consultations arranged by STR. The STR does not
have authority to compel a modification of the standards activity al-
though it will process representations by complainants, participate as
necessary in bilateral consultations, and, when necessary, defend the
U.S. practice before the Committee on Technical Barriers to Trade.
Recommendations for change, if any, might be considered only after
an adverse finding by the Committee on Technical Barriers to Trade,
and after a meeting of the interagency trade policy committee.

Federal Standards-Related Activities (Section 402 of the Bill)

Present lawe—Nonc.

The bill—This section would establish an obligation that Federal
agencies, as defined in Section 451(3), shall not engage in any stand-
ards-related activity that creates unnecessary obstacles to the foreign
commerce of the United States, and includes a list of procedures and
principles relating to (1) nondiscriminatory treatment, (2) use of
appropriate international standards, (3) performance criteria, and
(4) access to certification systems by foreign suppliers, which apply
to the standards-related activities of Federal agencies.

Pursuant to the provisions of the agreement, section 402(2) would
also require Federal agencies, in developing new or revising existing
standards, to take into consideration international standards and if ap-
propriate, to base the standards on international standards. Section
402(2) (B) (1) would provide a non-exclusive list of instances in
which this requirement would not apply. Thus, for example, the term
“fundamental technological problems” might also include the domes-
tic need for interchangeable standards. Moreover, the phrase “the
prevention of deceptive practices” reflects language in the agreement
and is interpreted by this committee to incorporate, for example, the
meaning of “unfair or deceptive” practices in the Federal Trade Com-
mission Act, the Federal Food, Drug, and Cosmetic Act, and the
Federal Meat Inspection Act.

For purposes of section 402(4), which would require Federal
agencies to permit access to any certification system used by it, the
term “access” shall have the spme meaning as used in the agreement,
i.e., access for suppliers shall mean certification from the importing
Party under the rules of the system, including the receipt of a mark
of certification, if any. '

Reasons for the provision.—With respect to the requirement that
Federal agencies accord imported products treatment no less favor-
ably than that accorded to domestic products, the committee recognizes
that there may be come instances in which an imrorted product may
be tested because of foreign conditions which differ from those found
in the United States. For example, in the case of pesticides used over-
seas but not domestically or for plant or animal diseases, tests of such
pesticides may need to be performed on the imported product. Such a
requirément shall not be construed as a violation of the United States
commitment to nondiscriminatory treatment.
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The agreement requires Parties to take such reasonable measures as
may be available to them to ensure that non-Federal entities and inter-
national and regional certification systems in which relevant bodies
within their territories belong or participate, grant access for suppliers
of like products from other parties. Accordingly, Federal agencies
would comply with this provision by encouraging non-Federal en-
tities as well as regional and international certification bodies in which
they participate to grant access to products of other Parties.

State and Private Standards-Related Activities (Section 403 of
the Bill)

Present law.—None.

The bill—Section 4038 would express the sense of the Congress
that State agencies (which include local bodies) and private persons
should not engage in any standards-related activity which creates
unnecessary obstacles to the foreign commerce of the United States.
Section 403 (b) would also direct the President to take such reasonable
measures as may be available to promote the achievement of this objec-
tive. Among the means available to promote this objective of compli-
ance are educational programs, consultations and discussions, dis-
semination of information, and similar voluntary programs.

Reasons for the provisions.—Under the agreement, the United States
has undertaken an obligation to take all reasonable measures available
to it to ensure compliance by its non-central governmental bodies. The
committee expects good faith efforts to be made to fulfill this obligation.

The committee is cognizant of the fact that the agreement does
not exempt the trade restrictive standards-related activities of non-
central governmental bodies although such bodies are not bound di-
rectly. In the event that such a non-Federal standard, test method or
certification system is found by the Committee on Technical Barriers
to Trade to be an unnecessary obstacle to trade in violation of the
agreement, there is existing legal authority under its power to regu-
late interstate and foreign commerce to obtain a modification if the
Executive decides to seek a change. Therefore, no additional authority
is needed or created in title IV to enable the Federal Government to
fulfill its agreement obligations with respect to non-central govern-
mental bodies.

SUBTITLE B—FUNCTIONS OF FEDERAL AGENCIES

Functions and Special Representative (Section 411 of the Bill)

Present law.—None.

The bill—Section 411 would provide that the STR shall coordinate
the consideration of international trade policy issues and develop inter-
national trade policy with respect to the implementation of Title IV.
The Statement of Administrative Action lists the agencies with which
STR will consult in fufilling this function.

Section 411(b) would give the STR responsibility for coordinat-
ing United States discussions and negotiations with foreign countries
for the purpose of establishing mutual arrangements with respect to



155

standards-related activities in consultation with the relevant Federal
agencies.

Reasons for the provision—The committee understands that when-
ever a health, safety or environmental issue arises, the Federal agency
which developed the standard or administers the test or certification
system will be involved at all stages in the consideration of the issue,
including the final review of any adverse finding by the Committee
on Technical Barriers to Trade.

The committee is concerned that discussions affecting standards-
related activities may occur between U.S. and foreign governmental
entities without proper Executive coordination as to the relationship
of such discussions to the overall national interest and to trade policy
considerations. The committee is aware of current discussions involving
uniform standards for the required disclosure of proprietary data and
expects the STR to begin multilateral negotiations to protect the
property value of such data submitted under each nation’s environ-
mental laws and regulations.

Establishment and Operation of Technical Offices (Section 412
of the Bill)

Present law.—None.

The bill—Section 412 would establish a technical office within the
Department of Commerce for nonagricultural products and a tech-
nical office within the Department of Agriculture for agricultural
products. The Statement of Administrative Action describes a variety
of functions to be performed by thesc offices, including steps which
are necessary to enable U.S. exporters to take advantage of the oppor-
tunities provided by the agreement, and to disseminate information.

The statement also lists new additional responsibilities to be ful-
filled by U.S. embassies, including the following: facilitating the
acquisition by private persons and Federal and State agencies of
copies of Parties’ private and governmental proposed and final stand-
ards; facilitating access for U.S. suppliers to foreign certification sys-
tems; providing the information center with data on standards-related
activities within Parties; and monitoring action taken by foreign
Parties of U.S. comments on foreign standards-related activities.

Reasons for the provision—The committee recognizes that title IV
will require improvements in the familiarity of commercial officers
with standards and an increase in their number. Further, the commit-
tee anticipates that this general issue will be discussed in the context
of trade reorganization and authorizations to Federal agencies to carry
out their responsibilities under this act.

Representation of United States Interests Before International
Standards Organizations (Section 413 of the Bill)

Present law.—None.

The bill.—Pursuant to section 413(a). the Secretaries of Commerce
and Agriculture would keep adequately informed of international
standards-related activities and identify those that may substantially
affect the commerce of the United States and inform, consult and
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coordinate with the STR any activities that result from such monitor-
ing and information collections.

Section 413(b) would authorize the Secretary of Commerce for
non-agricultural products and the Secretary of Agriculture for agri-
cultural products to encourage private entities which are members of
the organization to participate in a particular standards-related activ-
ity if they determine that U.S. interests are not being adequately
represented. If that member refuses, the Secretary concerned could
make appropriate arrangements to secure adequate representation.

Reasons for the provision—As the committee has noted, the pri-
vate sector has played the leading role in representing U.S. interests
before international standards organizations. However, there may be
a small number of instances in which U.S. interests may not be
adequately represented because of inadequate funds or a lack of inter-
est by the appropriate private entity in a particular topic.

Section 413 is not intended to detract from the current reliance on
private entities, and cooperation with the private sector shall be
sought at all times. The term “appropriate arrangements” includes,
but is not limited to, providing funds to expert private persons or
Federal officials to represent the United States, providing logisti-
cal, legal, and technical assistance to these individuals, ete.

In those cases in which U.S. interests before an international stand-
ards organization are represented by one or more Federal agencies
recognized by that organization, the Secretary concerned shall en-
courage cooperation among interested Federal agencies to develop
a uniform position and shall encourage such Federal agencies to
seek information from, and cooperate with, affected domestic inter-
ests. The Secretary shall not preempt the responsibilities of any Fed-
eral agency that has jurisdiction over the activities covered by such
organization unless requested to do so by the agency.

Standards Information Center (Section 414 of the Bill)

Present laww.—None,

The bill—Section 414 would direct the Secretary of Commerce to
maintain within the Department a standards information center,
which the Statement of Administrative Action proposes to be the
National Bureau of Standards, since the NBS already maintains an
informational program. The information center would serve as the
“inquiry point” required to be established by the agreement. The
center’s functions are listed in section 414(b) and are described in
greater detail in the Statement of Administrative Action.

Reasons for the provision.—The committee intends that the func-
tion of serving as an “inquiry point” for requests for information will
include providing information on private sector inquiry points and
on the location of public notices in the United States with respect to
proposed and finalized standards and related activities.

The committee also deems it desirable that Federal agencies, other
than the Department of Commerce, whose activities are affected by
standards and certification systems establish similar inquiry points
to (1) respond to questions about Federal agency standards and cer-
tification activities and (2) coordinate their activities with the De-
partment of Commerce’s “inquiry point”.



157
Contracts and Grants (Section 415 of the Bill)

Present law.—None.

The bill.—Section 415 would authorize the STR and the Secretaries
of Commerce and Agriculture to make grants or enter into contracts
with other Federal agencies, State agencies or private persons for
the purposes of carrying out this title and encouraging compliance
with the agreement. The programs and activities for which grants
and contracts could be made include, but are not limited to, the fol-
lowing : increasing public awareness of proposed and finalized stand-
ards-related activities; facilitating international trade through ap-
propriate international and domestic standards-related activities; pro-
viding, if appropriate, adequate U.S. representation in international
standards-related activities; and encouraging U.S. exports through
increased awareness of foreign standards-related activities.

Reasons for the provision—The Administration has provided no
details as to how it intends to implement this section. The committee
expects that agencies that are authorized to make grants and con-
tracts under this section will formulate rules and regulations and will
establish a coordinating mechanism for the administration of this
system.

The committee intends assistance under this section to be limited
in terms of dollars. It does not intend the Federal agencies to com-
pete with similar existing programs maintained by private sector
organizations.

Technical Assistance (Section 416 of the Bill)

Present law.—None.

The bill—Section 416 would authorize the STR and the Secre-
taries of Commerce and Agriculture to make available to other Fed-
eral or State agencies or private persons technical assistance in the
form of employees, services, and facilities to assist them in carrying
out standards-related activities in a manner consistent with Title IV.

Consultation with Representatives of Domestic Interests
(Section 417 of the Bill)

Present law.—None.

The bill—In carrying out their responsibilities under this title,
the STR and the Secretaries of Commerce and Agriculture would be
directed under section 417 to solicit technical and policy advice from
the private sector committees established under section 135 of the
Trade Act of 1974 and may solicit advice from State and local agen-
cies and private persons.

Reasons for the provision—The committee expects these Federal
officials or their representative officials to maintain a list of domestic
parties interested in such activities.

The work of the private sector committees., particularly the indus-
try committee, was helpful in developing the United States’ position
in the multilateral trade negotiations. The committee believes that
private sector representatives can continue to contribute to the vigor-
ous pursuit and enforcement of U.S. rights under the agreement by



158

identifying foreign barriers and providing technical assistance in
disputes, and urges its close collaboration between Federal agencies
and the advisory committees.

SUBTITLE C—ADMINISTRATIVE AND JUDICIAL PRO-
CEEDINGS REGARDING STANDARDS-RELATED ACTI-
VITIES

Chapter 1—Representations Alleging United States Violations of
Obligations

Rights of Action Under this Chapter (Section 421 of the Bill)

Present law.—None.

The bill—Except as provided under this chapter, subtitle C would
create no right of action with respect to allegations that any stand-
ards-related activity engaged in within the United States violates the
obligations of the United States under the Agreement.

Reason for the provision—The committee notes that section 421
further restricts remedies of section 3(f) of this bill to exclude all
rights of action, whether private or governmental, other than those
provided under this chapter.

Representations (Section 422 of the Bill)

Present law.—None.

The bill.—The right to make a representation to STR alleging that
the United States has violated its obligations under the agreement
would be available under section 422 to a Party and foreign countries
that mav not be Parties but are found by the STR to extend rights
and privileges to the United States that are substantially the same
as those that would be extended if that country were a Party. Rep-
resentations shall be made in accordance with procedures prescribed
by the STR and must further provide a reasonable indication that
the standards-related activity complained about has a significant
trade effect.

Reasons for the provision—The Statement of Administrative
Action does not describe the procedures to handle representations.
The committee expects the regulations regarding forms and pro-
cedures to be drafted and promulgated as necessary.

Action After Receipt of Representations (Section 423 of the Bill)

Present law.—None.

The bill—Upon receipt of representations, the STR would review
the issues concerned in consultation with the agencies and representa-
tives listed in section 423(a) and undertake to resolve, on a mutually
satisfactory basis, the issues in the representation through bilateral
consultations between the foreign and domestic persons. International
arbitration at this stage of the dispute settlement process may be used
if mutually agreed to by the Parties concerned.
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If an appropriate international forum finds that a standards-
related activity engaged in within the United States violates the
obligations of the United States under the agreement, the inter-
agency trade policy committee established under section 242(a) of
the Trade Expansion Act of 1962 would review the finding and mat-
ters related thereto with a view to recommending action.

Reasons for the provision—The committee does mnot intend the
STR to undertake the entire review process if the case is frivolous or if
the complainant does not provide sufficient evidence that the stand-
ards-related practice against which an allegation is made has a signifi-
cant trade effect and violates the obligations of the United States under
the agreement.

The committee believes there exists ample existing authority to
modify the standards-related activity if the Executive so decided.
With respect to non-Federal practices which are determined to
violate the agreement, the committee discussed existing authority in
its analysis of section 403. The United States also has the option of
retaining the standards-related activity and incurring the retaliatory
action authorized by the Committee on Technical Barriers to Trade.

Chapter 2—Other Proceedings Regarding Certain Standards-
Related Activities

Finding of Reciprocity Required in Administrative Proceedings
(Section 441 of the Bill)

Present law.—None.

The bill—Section 441 would require a finding of reciprocity by the
STR before a Federal agency’s administrative proceeding may con-
sider a complaint or petition against any standards-related activity
regarding a product if that activity is engaged in within the United
States and is covered by the agreement. The STR would inform the
Federal agency in writing that—

(1) The country of origin of the imported product is a Party or
a foreign country which, although not a Party, is found by the STR
to extend rights and privileges to the United States that are substan-
tially the same as those that would be so extended if that country were
a Party; and

(2) The dispute settlement procedures provided under the agree-
ment are not appropriate. ‘

Section 441(b) would exempt from this requirement of section 441
(a) the following: (1) actions arising under the antitrust laws; (2)
statutes administered by the Secretary of Agriculture; (3) and pro-
cedural requirements that provide for an opportunity to participate
in agency rulemaking or to seek the issuance, amendment or repeal
of a rule.

Reason for the provision—The committee is aware of efforts by
certain Federal regulatory agencies to create additional methods for
relief or appeal the results of the development and maintenance of
standards and certification systems. While the committee takes no
position at this time regarding such proposed rulemaking or existing
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rules, it is concerned that they may be used to circumvent the require-
ment of reciprocity. Accordingly, it is the objective of this section to
restrict access to such administrative relief by foreign countries and
U.S. parties acting in behalf of products from such countries if the
country of origin is not a Party or does not provide substantially
cquivalent rights to the United States.

The STR would also have to find, to enable such administrative pro-
ceedings to continue, that the dispute settlement procedures pro-
vided under the agreement are not appropriate even if the reciprocity
requirement is satisfied. Complaints about the international trade
effects of U.S. standards-related activities should utilize the dispute
settlement procedures provided by the agreement even if administra-
tive relief is available except in those cases when the STR finds these
procedures are inappropriate, e.g., if the exporting country decides
not to make a representation and administrative relief is the only
alternative for the U.S. imnorter or if time is of the absolute essence.
The burden of proof would be on the complainant that dispute settle-
ment, procedures are inappropriate.

A 1ditional criteria for determining when the agreement procedures
may not be appropriate for the purposes of allowing a complaint or
petition to proceed before an agency could be listed in regulatiens,

Not Cause for Stay in Certain Circumstances (Section 442 of the
Bill)

Present law.—None,

The bill—Section 442 would provide that no standards-related ac-
tivity being engaged in within the United States may be stayed in any
judicial or administrative proceeding on the grounds that such ac-
tivity is currently being considered, pursuant to the agreement, in an
international forum.

Reason for the provision—The purpose of this section is to clarify
the existing authority of a Federal or State agency or private person
Lo engage in a standards-related activity, such as the issuance of a mar-
keting order, even if a formal complaint has been made by a Party

and is being considered by the Committee on Technical Barriers to
Trade. '

SUBTITLE D—DEFINITIONS AND MISCELLANEOUS
PROVISIONS

Definitions (Section 451 of the Bill)

Present law.—None.

T he bill —Section 451 of this subtitle would define important terms
which are used in this title. The definitions are self-explanatory.

Reasons for the provision—The committee would note that a “State
agency” includes local entities and that “Federal Agency” includes in-
dependent regulatory agencies. The term “Secretarv concerned” means
that Secretarv of Commerce whenever non-agricultural products are
involved and the Secretary of Agriculture whenever agricultural prod-
ucts are involved. The committee does not define “agricultural” or
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“nor_l-agricult}lral” products since this will be determined by the Ex-
ecutive agencies.

Exemptions Under Title (Section 452 of the Bill)

Present law.—None.

The bill.—Section 452 would list the exemptions under this title.

The section would exempt—

(1) Standards activities engaged in by any Federal or State agencies
for the use, including but not limited to, research and development,
pr(()iductlon, or consumption of that agency or another such agency;
an

(2) Any standards activity engaged in by any private person solely
for the use in the production or consumption of products by that
person.

The second exemption would apply to the purchase of products by
a corporation for its own use and standards developed by private or-
ganizations for the purpose of rating the quality of consumer goods
and of disseminating this information.

Beasons for the provision~—The committee notes that this section
simply clarifies the scope of the agreement and is consistent with the
committee’s understanding of the Parties’ intentions.

Report to Congress on Operation of the Agreement (Section 453
of the Bill)

Present law.—None.

The bill.—Section 453 would require the Special Representative to
prepare and submit to Congress a report containing an evaluation of
the operation of the A greement, both domestically and internationally
as §ogn as practicable after the close of each succeeding three-year

eriod.
P Reasons for the provision.—The report should also contain informa-
tion regarding the steps taken by the Executive agencies to enhance
the ability of the United States to maximize its benefits under the
agreement.

Effective Date (Section 454 of the Bill)

The effective date for this title shall be January 1, 1980, if the Agree-
ment enters into force with respect to the United States by that date.

TITLE V—-IMPLEMENTATION OF CERTAIN TARIFF
NEGOTIATIONS

Introduction

Under section 101 of the Trade Act of 1974 (19 U.S.C. 2111), the
President is permitted to negotiate trade agreements changing United
States’ nondiscriminatory, or “Most-Favored-Nation” (MFN), tariff
rates, Non-MFN tariff rates cannot be changed under section 101. The
President may proclaim the effectiveness of negotiated changes in
MFN tariff rates without congressional action.
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The delegated tariff negotiating authority is subject to several lim-
itations. In general, the rate under an item in the Tariff Schedules of
the United States (TSUS) (19 U.S.C. 1202) cannot be reduced by
more than 60 percent of the rate existing under the item on January 1,
1975, Tariff rates which were 5 percent ad valorem or less on January 1,
1975, may be reduced to a free rate. No tariff rate under an item can
be increased to, or above, a rate higher than the rate which is the higher
of (1) 50 percent above the non-MFN tariff rate under that item in
effect on January 1, 1975, or (2) 20 percent above the MFN tariff rate
under that item existing on January 1, 1975.

In addition to limitations on the size of a negotiated tariff change,
the Trade Act imposes limitations on the period during which a nego-
tiated tariff rate reduction can be put into effect. Under section 109
of the Act (19 U.S.C. 2119), a tariff rate reduction must generally be
implemented in annual increments which, in any one year, cannot ex-
ceed the greater of (1) 3 percentage points, or (2) one-tenth of the
total reduction. The staging requirements do not apply to a total
reduction which does not exceed 10 percent of the tariff rate existing
before the reduction.

Section 604 of the Trade Act of 1974 (19 U.S.C. 2483) permits the
President to “embody” in the TSUS actions taken under the Trade
Act. Among other things, this authorit; permits the President to
modify tariff item classifications to reflect the obligations in trade
agreements entered into under the act. .

During the Tokyo Round of Multilateral Trade Negotiations
(MTN), the President has agreed to change many United States tariff
rates using his section 101 authority. Because these tariff changes will
be made under authority already provided by Congress in the Trade
Act of 1974, they do not appear in the bill. However, the committee
believes that the tariff changes implemented by the President under
section 101 of the Trade Act are an important element of the MTN
package. For this reason, an evaluation of the tariff negotiations ap-
pears below.

In addition to the tariff changes he will implement under section
101, the President has agreed to make a number of tariff changes
which exceed the limitations on his delegated authority under section
101 or 109 of the Trade Act. In doing so, the President has exercised
his authority to enter into trade agreements under section 102 of the
Trade Act of 1974 (19 U.S.C. 2112).

Trade agreements entered into under section 102 of the Trade Act
enter into force with respect to the United States only if they are ap-
proved by Congress and legislation implementing them is enacted
into law. Various agreements relating to tariffs are approved under
section 2 of the bill. Title V of the bill includes provisions amending
the TSUS which are necessary or appropriate to implement trade
agreements entered into under section 102 of the Trade Act of 1974
during the MTN.

Tariff Negotiations
Introduction—The tariff negotiations during the MTN involved

a considerable proportion of United States dutiable imports. The
committee requested that the International Trade Commission
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(ITC) and an outside consultant provide detailed reports on the ef-
fects of the tariff reductions. The consultant’s report ! indicates that
the overall effect of the duty reductions will be a small increase in job
opportunities in the United States and a slight reduction in the over-
all cost of living. This conclusion takes into account both the United
States and foreign duty reductions and also the effects of exchange
rate changes.

Overall, the tariff reductions will probably have little descernible
impact on the U.S. economy. However, the economic impact varies by
industrial and agricultural sector. The ITC report details the sectoral
effects and these will be summarized below,

Summarizing the tariff reductions is a difficult task. The committee
believes that simply relying on the overall average depth of cut is mis-
leading. An average depth of cut is extremely sensitive to the weight-
ing system applied to individual tariff items and the base period
selected for measurement.

A better indication of the results of the tariff negotiations is ob-
talned by examining the change in the distribution of duties. The
table below compares the distribution by value of 1976 United States
industrial imports (excluding petroleum and certain items under im-
port relief action) by duty rate intervals using pre-MTN and post-
MTN duties (after the total negotiated reductions in all duties are
implemented ).

DISTRIBUTION OF 1976 U.S. INDUSTRIAL IMPORTS BY TARIFF INTERVALS
[In biftions of dollars)

Tariff intervals Pre-MTN Post-MTN
T LI 16.8 20.0
0.1 to 5 percent. e 20.8 28.2
5.1 to 20 percent.__ i 23.2 14.1
20.1 to 35 percent. 2.4 19
35.1 to 45 percent. - 1.0 .1
Over 45 percent___.________... .2 .1

Total e 64.4 64.4

Source: Office of the Special Representative for Trade Negotiations.

At the conclusion of the 8-year phasing-in period, the MTN tariff
reductions will result in an additional $3 billion of duty-free imports.
Of course, this approach has the problem that very high duties will
significantly reduce or eliminate trade, and, therefore, the distribution
of trade by tariff intervals will give little or no weight to the upper
end of the tariff intervals.

A different approach in analyzing the results of the MTN tariff ne-
gotiations is to examine the average ad valorem equivalent (AVE)
before and after the MTN by major tariff schedule category.

1MTN Studles, Part 5: An Economic Analysis of the Effects of the Tokyo Round of
Trade Negotiations on the United States and the Other Major Industrialized Countries;
Committee Print CP 9615, June 1979.
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AVERAGE AD VALOREM EQUIVALENT RATES OF DUTY BY TARIFF SCHEDULE CATEGORIES
fin percent}

Cusrent AVE Post-MTN
duty

Tariff schedule catégory AVE duty
Animal and vegetable products 3.8 2.9
Wood/paper/printed matter__ 1.8 .8
Textile fibers and products. . 22.4 17.8
Chemicals and.related products t_ 2.9 1.8
Nonmetallic minerals and products. 56 2.9
Metals and meétal products_.______ 3.7 2.5
A OherS . ot acmtacecmeleamaann 9.9 6.5

1 Exciuding petroleum and certain products thereof.
Source: International Trade Commission.

Foreign tariff concessions.—The committee has received the tariff
reductions which will be made by major foreign countries as the
result of the MTN. The following table summarizes the results of
the tariff niegotiations for the United States, European Communities,
Japan, and Canada. The committee again notes that comparisons of
the average tariff rates at this aggregate level must be done with
caution. .

GLOBAL RESULTS OF INDUSTRIAL TARIFF NEGOTIATIONS FOR THE FOUR MAJOR MTN PARTICIPANTS

Global offers
Japan Canada

United Legal Applied Legal  Applied
States EEC rates rates rates rates

Dutiable imports only: .
76 Global imports (millions)1____...__________ $47,620 $62,711 $14,185 $14,185 §17,007  $17,007
Pre-MTN average tariff levels (percent)2. __.___ 8.2 9.8 10.0 6.9 15.5 13.1
Post-MTN average tariff levels (percent)2. _____ 5.7 7.2 5.4 4.9 9.4 8.7
_Tariff point reduction (percent)s_..____.____ 2.5 2.8 5.4 2.0 6.1 @4
Dutiable rlus free imports: . ,
76 global imports (millions)..__.____________. 164,420 §97,067 330,251 $30,351 $22,447  $22,447
Pre-MTN average tariff levels (percent). . . 6.1 6.3 5.0 3.2 1.7 9.9
Post-MTN average tariff levels (percent) 4.2 4.6 2.5 2.3 7.1 6.6

1 industrial_ MFN imports excluding petroleum and petroleum fuels. i
2 Trade-weighted by MFN imports. In later tables which display bilateral results the average is weighted by bilateral

reports,
:ggference between the pre- and post-MFN tariff levels.

Source: Office of the Special Representative for Trade Negotiations.

Sectoral analysis—The ITC, at the request of the committee, ex-
amined the impact of the MTN tariff concessions on a sectoral basis.!
This evaluation is summarized below. The sectoral categories corre-
spond to the private advisory committees established under section
135 of the Trade Act of 1974 (19 U.S.C. 2155).

1 Agreements Being Negotiated at the Multilateral Trade Negotiations in Geneva, In-
vestigation No. 332-101; United States International Trade Commission (June 1979).
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SUMMARY OF ITC.SECTOR ANALYSIS

Sector Impact of tariff concessions

No immediate impact.
. No agversa impact.
0.

Do.
No effect.
No immediate effect.
. No adverse impact.
No effect.
. No adverse impact.
Do.

ISAC2 01: Food and kindred
ISAC 01 (pt.): Miscéllanedus
ISAC 02: Textiles and apparel
ISAC 03: Lumber and wood products
ISAC 04: Paper and paper products.__
ISAC 05: Industrial chemicals and fert
ISAC 06: Drugs, soaps, and related articles.
ISAC 07: Paints and miscellaneous chemica
ISAC 08: Rubbier and plastics materials_
ISAC 08A: Rubber materials_.._____.

Do,
ISAC 08C: Other rubber and plastics materials_____ Moderate gains.
ISAC 09: Leather and leather products._._.__________ No effect.
ISAC 10: Stone, clay, glass and concrete products______________________ Small positive gain,
ISAC 11: Ferrous metals and products_._____________.____________.____ Small adverse impact.
ISAC 12: Nonferrous metals and products_ No effect.

ood and kindred products. . Do.
S - No significant effect.
No adverse impact.
Do.
Do.
Small positive gain,
No effect. )
Small positive gain.
No effect. '

ISAC 11A: Copper. ..o ..o ool Do.

ISAC 128B: Lead Do.

ISAC 12C: Zinc_. Do.

ISAC 12D Aluminum__. ... Do.

ISAC 12E: Other nonferrous metals_____ Small adverse effect.
1SAC 13: Cutlery, tableware and hand to Do.

ISAC 14: Other fabricated metal products.__ No effect.

ISAC 15: Construction, mining, agricultural L

ISAC 16: Office and computing equipment. Small positive effect.
ISAC 17: Nonelectrical machinery________. Do.

ISAC 18: Heavy electrical machinery. Do

ISAC 19: Consumer electronics.__ ___ _ No effect.
ISAC 20: Scientific instruments._.__
ISAC 21: Photographic equipment_
ISAC 22: Nonconsumer electronics. ..
SAC 23: Transportation equipment._ .
ISAC 23A: Bicycles and parts__...___
ISAC 23B: Motorcycles and parts_____.
ISAC 23C: Locomotives, cars, and parts.
ISAC 23D: Railroad materials_ .

0.
Small positive effect.
No effect.

Small positive effect.

w

o effect.
Small positive effect.
Do.

Do.
No effect.

Do,
Small positive effect.
No effect.

Do.
Do.
2 - Do.
AC : Sporting goods_________ -~ Small positive effect.
ISAC 26C: Toys'and games.. Do.
ISAC 26D: Jewelry_ . ....._____ - Do.
ISAC 26E: Musical instruments Pasitive effect.
ISAC 26F: Furniture.._.____.___ o effec
ISAC 266: Printing and publishing. . - e eeeeeaee- © Do
ISAC 26H: Writing instruments_ _ . ———— Do.
ISAC 261: Other manufactures. e mcmmmammemea e Do.

1 Agricultural Technical Advisory Committee.
?!nqustnal Sector Advisory COmmiupe. :

Effective Dates of Certain Tariff Reductions (Section 502 of
’ " the Bill) '

Present law.-—Section 125 of the Trade Act of 1974 (19 U.S.C.
2135) permits the President to withdraw, suspend, or modify the ap-
plication of trade agreements obligations of benefit to a foreign coun-
try or instrumentality which are substantially equivalent to trade
agreement obligations of benefit to the United States which are with-
drawn, suspended, or modified by that country or instrumentality
without adequate compensation. The percentage limitations on the
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President’s authority under section 101 of the Trade Act to change
tariff rates under trade agreements without Congressional action are
applied to the MFN and non-MFN rates of duty existing or in effect
on January 1, 1975.

The bill—Section 502(a) of the bill would make the amendments
in Title V of the bill relating to goat and sheep meat (section 505),
fresh, chilled or frozen beef (section 506), carrots (section 508), din-
nerware (section 509), watches (section 510), brooms (section 511),
agricultural and horticultural machinery, equipment, implements, and.
parts (section 512), and wool (section 513) effective only if the Presi-
dent determines that appropriate concessions with respect to each
amendment have been received from foreign countries under trade
agreements entered into before January 8, 1980, .e., during the MTN,
If the President determines that the appropriate country or instru-
mentality has made adequate concessions to the United States, then
the relevant amendment is effective with respect to articles entered, or
withdrawn from warehouse, for consumption on or after whatever
date he prescribes by proclamation.

If any amendment in title V relating to carrots (section 508), brooms
(section 511), agricultural and horticultural machinery, equipment,
implements, and parts (section 512), or wool (section 513) becomes ef-
fective under section 502(a), then section 502(b) would make that
amendment a trade agreement obligation of benefit to foreign coun-
tries or instrumentalities. This means the President could withdraw,
suspend, or modify any of the enumerated amendments under section
125 of the Trade Act (19 U.S.C. 2135) if the relevant country or
instrumentality withdraws, suspends, or modifies the application of
trade agreement obligations of benefit to the United States without
providing adequate comnensation. Section 125 would not apply to
the column 2, or non-MFN, rates of duty appearing in the amendments
relating to carrots and agricultural and horticultural machinery.

If the MFN and non-MFN rates of duty appearing as the result of
the amendment relating to goat and sheep meat (section 505), fresh,
chilled, or frozen beef (section 506), dinnerware (section 509), watches
(section 510), or the conversion to ad valorem equivalents of certain
compound and specific non-MFN rates (section 514) becomes effective
under section 502(a), then section 502(c) would make the rates of duty
under that amendment the base rates for purposes of applying the
percentage limitations on tariff increases or decreases by the President
under section 101 of the Trade Act of 1974.

. Reason for the provision.—The purpose of the effective date pro-
vision in section 502(a) is to insure that the foreign countries or in-
strumentalities which are the beneficiaries of the amendments to the
TSUS made under section 505, 506, 508, 509, 510, 511, 512, or 518 of the
bill actually make and imnlement anpropriate concessions to the United
States in exchange for the amendments. Without this provision, the
enumerated amendments would become effective whether or not appro-
priate concessions are made.

Sect_ion 507 (yellow dent corn) permits the President to proclaim
a specific duty reduction under section 101 of the Trade Act notwith-
standing the percentage limitation in that section. Because actions
under section 101 must promote the purposes of the Trade Act, includ-
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ing substantially equivalent competitive opportunities for the com-
merce of the United States, section 507 need not be covered by section
502. While section 504 (snapback of textile tariff reductions) and 514
(conversion to ad valorem equivalents) are appropriate to implement
the MTN trade agreements, they do not benefit foreign countries and
need not be covered by section 502.

The purpose of the termination or withdrawal provision in section
502(b) is to insure that the foreign concessions with respect to sec-
tions 508, 511, 512, and 513 of the bill, required under section 502(a),
continue in effect. Furthermore, the President could terminate, sus-
pend, or modify the enumerated amendments if a country or instru-
mentality benefiting from the amendments terminates, suspends, or
withdraws any trade agreement obligation of benefit to the United
States without providing adequate compensation. Sections 505, 506,
509, and 510 are not included in this provision for the reasons set forth
in the explanations of these sections appearing below.

The purpose of the Trade Act rate provision in section 502 (c) is to
permit the President, under section 101 of the Trade Act, to change
those MFN rates of duty which are amended by sections 505, 506, 509,
310, 511, and 514 if those sections, other than section 514, become ef-
fective under section 502(a). The tariff reductions must be under
trade agreements entered into pursuant to section 101 but the per-
centage limitations under that section would apply to the rates of duty
as amended under the specified amendments in title V, rather than to
the rates of duty actually existing or in effect on January 1, 1975,
This provision is necessary to implement trade agreeemnts reached in

the MTN as deseribed below.

Staging of Certain Tariff Reductions (Section 503 of the Bill)

Present law.—Section 109 of the Trade Act of 1974 (19 U.S.C. 2119)
imposes limitations on the period during which a negotiated tariff
reduction proclaimed by the President under section 101 of the Trade
Act can be put into effect. A tariff reduction under section 101 must
generally be implemented so that the aggregate reduction in the rate
of duty 1n effect on any day does not exceed the aggregate reduction
which would have been in effect on that day if the total reduction had
been implemented in annual increments, beginning on the effective
date of the first reduction in the rate of duty proclaimed under section
101, each of which did not exceed the greater of (1) 3 percentage
points, or (2) one-tenth of the total reduction. This rule does not
apply to tariff reductions under section 101 if the total reduction is 10
percent or less of the rate existing before the reduction.

Any negotiated tariff reduction proclaimed under section 101 of the
Trade Act must be completely implemented within 10 years after the
effective date of the first incremental reduction in that rate of duty
proclaimed under section 101. For purposes of this 10 year rule and
the annual increment limitation described in the preceding para-
graph, any period is excluded during which a rate of dutv being re-
duced under section 101 is frozen or increased by reason of law or ac-
tion taken thereunder. e.g., a temporary tariff increase imposed under
section 203 of the Trade Act of 1974 (19 U.S.C. 2253).
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T'he bill—Section 503 (a) would permit the President to implement
certain tariff reductions required under trade agreements entered into
under section 101 of the Trade Act more rapidly than the annual incre-
ment, limitation in section 109(a) of the Trade Act, .., the greater of
3 percentage points or one-tenth the total reduction, would otherwise
permit. This authority would apply only to the following items in the
TSUS:

(1) Future chemical products—Section 503 (a) (1) would permit the
President to implement tariff reductions under section 101 of the Trade
Act, more rapidly than section 109(a) of that act would otherwise
allow, on certain benzenoid chemicals and products classified under
schedule 4, part 1, subparts B and C of the TSUS, as amended by
section 223(d) of the bill. This authority would apply only to chemi-
cals and products which the President determines were not imported
into the United States before January 1, 1978, or produced in the
United States before May 1, 1978. Section 503(b) of the bill would
require the President to make this determination before July 1, 1980,
but only after he has provided interested parties an opportunity to
comment.

Section 223(d) would increase the rates of duty on certain benze-
noid chemicals and products currently subject to the American Selling
Price (ASP) method of customs valuation (19 U.S.C., 1401a(e), 1402
(g)). The duty increases have been computed to provide for the col-
lection of the same amount of duty on those products as is currently
collected under ASP.

Section 224 of the bill would make the MFN rates of duty appearing
in amendments in subtitle B of Title IT of the bill, including section
223 (d), the base rates for purposes of applying the percentage limita-
tions on tariff changes bv the President under section 101 of the Trade
Act. Section 225 of the bill would permit the President to transfer any
chemical or product classified under an item in subparts B and C of
part 1, Schedule 4 of the TSUS, as amended by section 223 (d) of the
bill, to another item under those subparts if (1) another country in
the MTN has notified the United States, before August 1, 1979, that
the rate of duty for such-chemical or product is inappropriate and non-
representative and, (2) the International Trade Commission (ITC)
has determined (A) that such chemical or product was not valued for
customs purposes on the basis of ASP during a recent representative
period, and (B) a more appropriate rate of duty for such chemical or
product exists under such subparts B or C.

Taken together, the provisions of the bill described above would
permit the President to identify and segregate ‘“‘future products.” He
could then proclaim, under section 101 of the Trade Act, the negotiated
tarifl reductions on those products more rapidly by reason of section
5%3(&) (1) of the bill than section 109 (a) of that act would otherwise
allow.

(2) Produrts of the least developed, countries—Section 508 (a) (2)
(A) of the bill would permit the President to implement tariff reduc-
tions under section 101 of the Trade Act of 1974, more rapidly than
section 109 (a) of that act would otherwise allow, on certain products -
of the least developed countries. This authority would apply only to
products (A) with respect to which the President has agreed to reduce
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duties in the MTN, and (B) which the President determines are not
import sensitive. Furthermore, the countries producing the products
must be (1) on the United National General Assembly list of “Least
Developed Countries”, and (2) beneficiary developing countries, for
purposes of the Generalized System of Preferences, under section 502
of the Trade Act of 1974 (19 U.S,C. 2462). Section 508(b) of the bill
would require the President to make the import sensitivity determina-
tion before July 1, 1980, but only after he has provided interested
parties an opportunity to comment.

Rapid implementation could not apply to identical products pro-
duced in countries other than the least developed countries. The coun-
try of origin rule applicable under current law would be used to
determine the origin of products eligible for special treatment under
this provision (see 19 C.F.R. 134.1).

Section 503 (a) (2) (B) of the bill would permit the President to sus-
pend at any time and for any reason the rapid implementation of tariff
reductions under section 503 (a) (2) (A). If the President should sus-
pend rapid implementation of the tariff reduction on a product of the
least developed countries under this subparagraph, then the rate of
duty applicable to that product would be the MFN rate of duty ap-
plicable to that product.

(8) Magnesium.—The President has agreed to a total reduction in
the rate of duty on unwrought magnesium alloys, classified under
TSUS item 628.57, from 12.1 percent ad wvelorem to 6.5 percent ad
valorem. Section 503(a) (3) of the bill would permit the President to
implement part of that reduction, i.e., from 12.1 percent ad valorem to
7.8 percent ad valorem under section 101 of the Trade Act during the 1-
year period beginning on the date of the first reduction in the rate
of duty on that item proclaimed under section 101. This provision
would permit the first year reduction in the duty under item 628.57 to
exceed the annual 3 percentage point limitation in section 109 (a) of
the Trade Act.

(4) Certain agricultural products, wrapper tobacco, and certain
halogenated hydrocarbons.—Section 503 (a) (4) of the bill would per-
mit the President to implement tariff reductions under section 101 of
the Trade Act, more rapidly than section 109(a) of that Act would
otherwise allow, on the following items: potato starch (TSUS item
132.50) ; wrapper tobacco, not stemmed (TSUS item 170.10) ; wrapper
tobacco, stemmed (TSUS 170.15) ; filler tobacco, mixed with over 35
percent wrapper, not stemmed (TSUS item 170.20); wool grease
(TSUS item 177.62) ; feathers and downs (TSUS item 186.15) ; and
halogenated hydrocarbons which are chlorinated but not otherwise
halogenated (TSUS item 429.47).

(5) Certain wool.—Section 503 (a) (5) of the bill would permit the
President to implement the total negotiated duty reductions on certain
wool under section 101 of the Trade Act during the 2-year period
beginning on the date of the first reduction in the rate of duty on the
specified TSUS items proclaimed by the President under section 101,
This provision could apply to wool finer than 44s classified under
TSUS items 306,81, 306.32, 306.33, and 306.34.

(6) Products subject to the American Selling Price methods of
customs valuation.—Section 503(a) (6) of the bill would permit the

62-025 0—S80——12 (Pt. 1) BLR
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President to implement on January 1, 1981, the second stage of certain
tariff reductions under section 101 of the Trade Act. The provision
would permit, the aggregate reduction in certain rates of duty during
the first year of implementation to exceed the limitations in section
109(a) of the Trade Act. Section 503(a) (6) applies only to items in
the TSUS for which the President determines the first reduction in the
rate of duty will be effective after June 80, 1980, and before January 1,
1981,

Reasons for the provisions.—Section 503 would permit the President
to implement tariff reductions under section 101 of the Trade Act, not-
withstanding the timing limitations in section 109(a) of that act,
which are required under or appropriate to implement trade agree-
ments entered into during the MTN..

(1) Future chemical products—The provisions of the bill, includ-
ing section 503(a)(1), will permit the President to implement an
agreement by the United States with the European Communities to
reduce the ASP equivalent rates of duty imposed by the amendment
under section 223(d) of the bill on “future chemical products,” i.e.,
benzenoid chemicals and products classified under Schedule 4, part 1,
subparts B and C of the TSUS, as amended by section 223(d), if those
chemicals and products were not imported into the United States be-
fore January 1, 1978, and were not produced in the United States
before May 1, 1978. This agreement requires some reductions in the
new rates of duty applicable to future products to be completely
implemented with respect to products exported to the United States
on or after the effective date of section 223(d), as determined under
section 204 (a) of the bill. Other reductions must be implemented over
five vears. In either case. a number of the reductions must be imple-
mented more rapidly than section 109(a) of the Trade Act permits.
Section 503(a) (1) of the bill will permit the rapid implementation
of the reductions as is required under the agreement.

(2) Products of the least developed countries—Section 503 (a) (2)
will permit the President to imvnlement on January 1, 1980, the
total duty reduction offered in the MTN with respect to products of
the least developed countries. This action will result in lower rates
of duty for several years on products of the least developed countries
than on identical products from other countries. The duration of the
differential tariff treatment will denend on the period over which
the reduction in the relevant rate of duty is implemented, which could
be up to 8 years. The purpose of this provision is to permit the Presi-
dent to carry out for the United States its commitment to give the
least developed countries “special attention” and “special treatment
in the context of any general or specific measures taken in favor of
the developing conntries” as is required in the Tokyo Declaration
initiating the MTN.,

Products of countries which are not least developed countries, as
defined in section K503(a)(2), will be sybiect to the MFN rate of
duty in effect under sections 101 and 109 of the Trade Act. If at any
time a country subsequently fails to meet the conditions of section
503(a) (2), or the President suspends the rapid staging under that
provision for any reason, then the rate of duty applicable to products
of that country will be the MFN rate in effect for that product. Because
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this special staging of tariff reductions benefiting products of the least
developed countries is not a legal commitment under the negotiating
rules of the General Agreements on Tariffs and Trade (GATT),
termination or suspension of the special treatment under section
503 (a) (2) will not give rise to a claim for compensation by the country
affected. .

(8) Magnesiwm.—The current MFN rate of duty on unwrought
magnesium alloys is 8 cents per pound on magnesium content plus 4
percent ad wvalorem. The United States has agreed to convert this
compound rate of duty to an ad valorem equivalent of 12.1 percent,
based on the average value of imported unwrought magnesium alloys
from all sources during 1976. Because the price of unwrought mag-
nesium alloys imported from certain countries is significantly above
the average price of imported magnesium alloys, the conversion to an
ad valorem equivalent of 12.1 percent will result in a substantial effec-
tive duty increase on imports from the high-cost suppliers. Section
503(a) (3) will permit, on Januarv 1, 1980. an immediate reduction
under section 101 of ‘the Trade Agt, notwithstanding section 109(a)
of that act, in the rate of duty to 7.8 percent. This action would pre-
vent the creation of an obligation on the United States under the
GATT to provide compensation to the high-cost suppliers for the
effective duty increase. The final rate of duty under item 628.57 nego-
tiated in the MTN will be 6.5 percent ad valorem. The reduction from
7.3 percent ad walorem to 6.5 percent ad walorem will be imple-
mented under sections 101 and 109 of the Trade Act of 1974.

(4) Certain agricultural products, wrapper tobacco, and certain
halogenated hudrocarbons—Section 5038(a)(4) will permit the
President to implement the total reduction in the rates of duty on cer-
tain tobacco products on January 1, 1980. This immediate implemen-
tation of the tariff reductions is being made at the request of the
domestic cigar manufacturing industry. The rates of duty will be
implemented as follows:

Item No. Description Existing duty Offer rat
170.10 Wrapper tobacco, not stemmed. .. _______________ . ________.‘._.... 90.0¢/b. ... 36¢/1b.
170.15  Wrapper tobacco, stemmed_.___________._ ... __________ ... _.______ $1.58¢/b. .. _.... 62¢/b,
170.20 Filler tobacco mixed with over 35-percent wrapper, notstemmed. . _._______.__ 90.0¢/|h ......... 36¢/1b.

Section 503(a) (4) will also permit implementation of an- agree-
ment between the United States and the European Communities-on
the staging of reciprocal concessions on certain agricultural products.
Under the agreement, the United States will implement on January 1,
1980, the total duty reduction on the following agricultural items if
the Communities implement certain concessions benefiting American
agricultural exports on the same basis.

ftem No. Description Existing duty ' Offer rate

177.62 Wool grease. ... oo eeeceecec——————na 265eMb_ ... ... 1.3¢/1b,
186.15 Featheranddowns_._ ... ... __________ 15'percent. . ......... 1.5 percent.
132.50 Potato starch. . oo I el 0.4¢0b,
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Finally, the current MFN rate of duty on certain halogenated
hydrocarbons classified under TSUS item 429.47, 1.5 cents per pound
plus 7.5 percent ad valorem, will be converted to an ad valorem equiva-
lent of 28.6 percent. The President has negotiated a reduction in this
rate to 18 percent ad valorem. Section 503(2)(4) will permit the
total reduction to be implemented on January 1, 1980, under section
101 of the Trade Act, notwithstanding section 109(a) of that Act.
Immediate implementation of the duty reduction under item 429.47
will provide compensation to the European Communities for effec-
tive duty increases on their products resulting from conversion of cer-
tain United States specific and compound rates of duty to ad valorem
equivalents.

(5) Certain wool—Currently, the MFN and non-MFN duties on
wool not finer than 46s classified under TSUS items 306.30 through
306.34 are suspended under TSUS item 905.11 until June 30, 1980.
The United States has agreed with Australia and New Zealand to (a)
continue the duty suspension under item 905.11 until June 30, 1983
(see section 518 of the bill), and (b) reduce the suspended MFN rates
of duty on wool not finer than 46s, classified under TSUS items 306.31
through 306.34, by 60 percent in 3 annual increments beginning Janu-
ary 1, 1980. The MFN duties under those items, which are now sus-
pended as to wool not finer than 44s, range from 25.5 cents per clear
pound to 33 cents per pound. Section 503(a)(5) will permit the
President to implement under section 101 of the Trade Act, notwith-
standing the timing limitations in section 109(a) of that Act, the 60
percent reduction in the rates of duty on wool not finer than 44s in
three annual increments. Given the extension of the duty suspension
on those products under the amendment in section 513 of the bill, the
new rates of duty will not apply until July 1, 1985.

The rates of duty which could be implemented rapidly under this
provision are as follows:

TSUS L
No. Description Existing duty Offer rate

Wool;

Other Wool:

Finer than 44's:

In the grease or washed:
306.31 Not sorted 25.5¢/clean pound._.__..____... 10¢/clean pound.

26.25¢/clean pound_ ___________ 10¢/clean pouind.

27.75¢ /clean pound. .. .__.__. 11¢/clean poind.
33¢/pound” ... 13¢/pound. '

(8) Products subject to the American Selling Price (ASP) method
of customs valuation.—Under section 204(a) (1) of the bill, the new
rates of duty imposed under the amendments in section 223 of the bill
on products currently subject to the ASP method of customs valuation,
other than rubber footwear, will be effective when the new Customs
Valuation Agreement negotiated in the MTN enters into force with re-
spect to the United States, probably January 1, 1981. However, section
204 (a) (2) of the bill will permit the new rates of duty to become
effective on any date between June 30, 1980, and January 1, 1981, if
the European Communities implements the Customs Valuation Agree-
ment before or during that period. '



173

The United States has agreed to reduce some of the new duties im-
posed under section 223 of the bill. Under an agreement with the
European Communities, the United States will implement the first
stage of those reductions on the effective date of section 223. Section
502(a) (6) will permit the President to implement those reductions
under section 101 of the Trade Act and to implement a sécond reduction
on January 1, 1981, notwithstanding section 109(a) of that Act. The
President’s statement of administrative action states that the authority
under section 503 (a) (6) will be used “only if the European Communi-
ties implements certain of its tariff concessions on the same basis.”

Snapback of Textile Tariff I?_ﬁ(;u‘ctions (Section 504 of the
i

Present law.—During the pericd when a negotiated tariff reduction
is being implemented undér sections 101 and 109 of the Trade Act, the
staging may be interrupted and the tariff increased to any amount by
a later enacted statute or by action under law, e.g., a temporary duty
increase under section 203 of the Trade Act. If the duty increase sub-
sequently terminates, section 109(c) (2) of the Trade Act requires im-
plementation of the tariff reduction to continue, subject to suspension,
modification, or withdrawal under section 125 of that act, on the
original schedule excluding the period of the duty increase for pur-
poses of applying the one year rule under section 109(a) (2) and the
10 year rule under section 109 (c) (1).

The Arrangenient Regarding International Trade in Textiles,
known as the Multifiber Arrangement (MFA), is a general framework
or “umbrella” agreement accepted by nearly 50 nations. Originally ef-
fective for 8 years beginning January 4, 1974, the MF A was renewed on
December 14, 1977, for a 4-year period ending December 31, 1981. Un-
like earlier arrangements which applied solely to cotton textiles and
apparel, the MFA covers textile and apparel products made of cotton,
wool, and man-made fibers. The purpose of the MF A is to liberalize and
expand world textile trade while, at thé same time, aveiding disruption
in individual markets.

Under the provisions of the MFA, a country may restrain imports
of textile and apparel products from particular countries through the
negotiation of bilateral agreements with exporting countries, or. where
no agreement can be reached, through unilateral action. The MFA is
an exception to the principles of the GATT in that it permits import
restrictions on a discriminatory basis. Without the MFA, such discrim-
inatory restrictions would be justifiable under GATT only under cer-
tain conditions.

The original MFA expired December 31, 1977. After more than n
year of extremely difficult negotiations, a decision was reached in late
December 1977. to extend the MFA for another 4 years, with cer-
tain interpretations of the MF A made as part of the protocol extending
the MFA. The United States proncsed an interpretation, later accept-
ed on behalf of 16 importing and exporting participants, to permit
“jointly agreed reasonable departures from particular elements in par-
ticular cases.” This language was offered basicallv to recognize and sup-
port a practice which has developed within the MF A bilaterals where
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particularly hard-hit product lines in the importing countries may
be dealt with through agreed upon restraint levels which may not
comply with the general provisions of the MFA calling for a 6 percent

annual growth in imports. Thus, under the language of the protocol,
two countries might agree that sweater trade (a “particular case”)

would increase at 3 percent per annum (a “reasonable departure”) in-

stead of at the MFA’s stated growth rate of 6 percent per annum (a

“particular element” of the MFA). ,

‘While the MF A provides the framework for regulating trade in tex-
tiles and apparel, the various bilateral agreements between exporting
and importing countries provide the specific details of how much of
what kind of product can enter each country. The United States imple-
ments MFA bilaterals under section 204 of the Agricultural Act of
1956 (7 U.S.C. 1854). A

Under most of the bilaterals, aggregate limits are set on the total
imports which can enter the United States from the exporting country.
Within the aggregate, there are quota levels for groups of products
such as textile products, apparel, and wool products.” Within each
group, specific import levels may be set for specific items, such as cot-
ton knit shirts. The bilaterals provide for specific.ceilings for “sensi-
tive” items in those cases in which the bilateral partner ships products
for which the import penetration is high and the market isqikely to be
disrupted.

The bilaterals provide “consultation levels” for products not subject
to specific ceilings. Unlike specific ceilings, consultation levels permit
the exporting country to request the United States to establish higher
ceilings during the agreement’s life.

The bilateral agreements provide that aggregate group and specific
ceilings are subject to a number of adjustments which can increase
the volume of textile products actually imported in a given year:

Qarryover—The allocation of an unused portion of the previ-
ous year’s quota to the present year;

Carryforward—The allocation to the present year of a portion
of the next year’s quota; any such “borrowing” must be accounted
for by an equivalent decrease in the following year’s quota.

Generally carryover and carryforward together may be used to in-
crease the aggregate limit and any group or specific limit by up to
11 percent in any given year. .

Another adjustment feature, “swing”, unlike carryover or carry-
fo.rward, cannot be used to increase the aggregate ceiling. Swing per-
mits the exporting countly to shift or reallocate a portion of the quota
from one product “group” or “category” to another. Generally—and
this varies enormously from one bilateral to another—the use of swing
may increase a restraint level from 1 to 15 percent for “group” levels
and from 5 to 10 percent for “specific” ceilings.

The bill—Section 504 of the bill would amend the headnotes to
schedule 3 of the TSUS to require interruption of the implementation
of certain negotiated textile tariff reductions and to require the MFN
rates of duty existing on January 1, 1975,%0 become effective under the
specified items affected by the interruption, if the Arrangement Re-
garding International Trade in Textiles, as extended on December 14,
1977 (MFA), or a substitute arrangemdnt determined by the Presi-
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dent to be suitable, ceases to be in effect with respect to the United
States. The requirement would apply only—

(1) to items in Schedule 8 and Schedule 7 of the TSUS cov-
ering cotton, wool, or man-made fiber textile products as de-
fined in the MF A, and

(2) during the period of implementation of the negotiated tar-
iff reduction on each such item.

If a January 1, 1975, rate of duty “snapsback” under section 504,
that duty would be effective with respect to articles entered, or with-
drawn from warehouse, for consumption within 30 days after the
MFA. or a substitute arrangement ceases to be in effect. If the MFA
or a substitute arrangement subsequently enters into force with re-
spect to the United States, then the President would be required to
continue implementation of the negotiated tariff reduction from the
date of entry into force, subject to suspension, modification. or with-
drawal under section 125 of the Trade Act, on the original schedule
excluding the period of the “snapback” for purposes of section 109
(¢) (2) of the Trade Act.

The term “existing” is intended to have the same meaning as it has
under section 601(7) of the Trade Act (19 U.S.C. 2481). A “substitute
arrangement” is intended to mean an international multilateral or
bilateral agreement, relating to trade in textiles and textile products
to which the United States is a party, or unilateral action by the United
States to control imports of textiles and textile products. In determin-
ing the suitability of such an agreement or action, it is intended that
the President consider whether the effect of imports on the domestic
textile industry under the agreement or action will be similar to what
would have occurred had the MFA been in effect with respect to the
United States.

Reason for the provision.—The amendment under section 504 is in-
tended to provide the domestic textile industry certainty as to the
nature of textile import restrictions during the implementation period
for negotiated reductions in textile tariffs. The provision will cre-
ate an incentive for countries supplying textiles and textile products
to the United States to continue their participation in the MFA or
other international agreements governing trade in textiles. The MFA
or a similar agreement benefits both importing and exporting coun-
tries by insuring orderly growth in the global textile sector and avoid-
ing damaging international confrontations over trade in textiles.

Goat and Sheep (Except Lamb) Meat (Section 505 of the Bill)

Present law.—Goat meat is currently classified under TSUS item
106.20 and is dutiable at MFN and non-MFN rates of 2.5 cents per
pound and 5 cents per pound, respectively. Item 106.20 also covers
sheep meat other than lamb. Imports under item 106.20 are subiect to
quotas nnder the “Meat Import Act” (Public Law 88-842: 19 17.8.C.
1202) if the conditions requiring quotas under that act are met. Quotas
are almost never imposed under the Meat Import Act because of re-
strictions on meat imports under bilateral agreements between the
United States and supplying conntries imnlemented under section 204
of the Agricultural Act of 1956 (7 U.S.C. 1854).
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The bill—If the President determines that appropriate conces-
sions have been received from foreign countries, as is required under
section 502(a) of the bill, then section 505 would amend the TSUS by
repealing item 106.20 and substituting new items 106.22 and 106.25.
Ttem 106.22 would cover sheep meat other than lamb and item 106.25
would cover goat meat. The MFN and non-MFN rates under both
items would be the same as under current item 106.20.

Section 502(c) of the bill would make the new MFN rates under
items 106.22 and 106.25 the rates existing on January 1. 1975, for pur-
poses of the sections 101 and 601(7) of the Trade Aet. This would per-
mit the President to reduce those rates under section 101 of that act.
Section 704(a) of the bill would amend the Meat Import Act to sub-
ject imports under items 106.22 and 106.25 to quotas.

Reason for the provision.—The President has agreed to reduce the
MFEN duty on sheep meat from 2.5 cents per gound to 1.5 cents per
pound. In negotiations with Haiti, the United States agreed to re-
duce the MFN rate of duty on goat meat from 2.5 cents to free. The
President could implement this agreement under section 101 and 604
of the Trade Act. However, he cannot include the new TSUS items
under the Meat Import Act. Section 505 will merely enact the new
TSUS items so that they can be included in the Meat Import.Act
under the amendment in section 704(a) of the bill. The reductions
in the MFN rates of duty under new items 106.22 and 106.25 will
be made under section 101 of the Trade Act.

Certain Fresh, Chilled, or Frozen Beef (Section 506 of the
Bill)

Present law.—Fresh, chilled, or frozen beef and veal (except for
sausages) valued over 30 cents per pound are currently classified under
TSUS item 107.60. The MFN and non-MFN rates of duty under
that item are 10 percent and 20 percent ad walorem, respectively. Im-
ports under item 107.60 are not subject to quotas under the “Meat
Import Act” (Public Law 88-482; 19 U.S.C. 1202).

. The bill—If the President determines that appropriate conces-
sions have been received from foreign countries as is required under
section 502(a) of the bill, then section 506 would amend the TSUS
by repealing item 107.60 and substituting new items 107.61, 107.62,
and 107.63. Item 107.61 would cover fresh, chilled, or frozen, but not
otherwise prepared, high quality portion control cuts of beef valued
over' 30 cents per pound which meet Department of Agriculture re-
quirements for Prime or Choice beef. Ttem 107.62 would cover fresh,
chilled, or frozen beef and veal (except sausages), other than items -
cla§s1ﬁed under item 107.61, valued over 30 cents per pound.:Item
107.63 would cover beef and veal (except sausages), other than items
classified under items 107.61 and 107.62, valued over 30 cents per
pound. The MFN and non-MFN rates under all three new items
would be the same as under current item 107.60.

. Section 502(c) of the bill would make the new MFN rates under
items 107.61, 107.62, and 107.63 the rates existing on January 1, 1975,
for purposes of sections 101 and 601 (7) of the Trade Act. This would
permit the President to reduce those rates under section 101 of that act.
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Section 704(a) of the bill would amend the Meat Import Act to
subject imports under item 107.61 to quotas.

Reason for the provision.—In negotiations with Canada, the United
States agreed to reduce the MFN duty on high quality portion control
cuts of beef from 10 percent to 4 percent ad valorem if imports of the
product are subject to the Meat Import Act. The rates of duty on
other products currently classified under item 107.60 will not be
changed.

The President could implement the tariff reduction under section
101 and 604 of the Trade Act. However, he cannot include new TSUS
item 107.61 under the Meat Import Act. Section 506 will merely
enact the new TSUS items 107.61, 107.62, and 107.63 so that item
107.61 can be included in the Meat Import Act under the amendment
in section 704(a) of the bill. The reduction in the MFN rate of duty
under item 107.61 will be made under section 101 of the Trade Act.

Yellow Dent Corn (Section 507 of the Bill)

Present law.—Yellow dent corn is currently classified, with other
types of corn, under TSUS item 130.35. The MFN duty under that
item is 25 cents per bushel of 56 pounds which is equivalent to 7 per-
cent ad valorem. Imports of yellow dent corn from beneficiary develop-
ing countries are duty-free under the Generalized System of Pref-
erences.

Section 101 of the Trade Act permits the President to negotiate
changes in MFN tariffs, without congressional action, under several
limitations. Section 101(b) (1) prohibits any reduction in a tariff
under that section to a rate which is less than 40 percent of the rate
existing on January 1, 1975.

The bill—Section 507 would permit the President to reduce the
dutv on yellow dent corn under section 101 of the Trade Act to 5 cents
per bushel of 56 pounds which is eauivalent to 1.4 percent ad valorem.

Reason for the provision—The United States has agreed to reduce
the MEN duty on yellow dent corn in negotiations with Canada.
The reduction will result in a duty which is 20 percent of the rate
existing on Januarv 1. 1975. Section 507 will permit implementation
of this agreement under section 101 of the Trade Act notwithstanding
the limitation in subsection (b) (1) of that section. Implementation of
this reduction would be subject to the timing limitations in section
109 of the Trade Aect. The rates of duty on other types of corn cur-
rently classified under item 130.35 will not be reduced.

Carrots (Section 508 of the Bill)

Present law.—Carrots are currentlv classified under TSUS items
135.41 and 135.42. The MFN and non-MFN rates of dutv under both
items are 6 percent and 50 percent od walorem. respectively. Sec-
tion 101 of the Trade Act permits the President to negotiate
changes in MFN tariffs, without Congressional action, subject to
several limitations. Subsection (¢) of that section prohibits the Presi-
dent from increasing a rate of duty on an article to a rate above the
greater of (1) 50 percent above the non-MFN rate on that article in
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effect on January 1, 1975, or (2) 20 percent ad valorem above the MFN
rate on that article existing on January 1, 1975. Finally, section 134 of
the Trade Act (19 U.S.C. 2154) permits a change in a rate of dut
under section 101 of that act only after the President has received (A
a summary of the testimony with respect to that change received in the
hearings required under section 133 of the act, and (B) advice from
t}};e ITC with respect to the change, as required under section 131 of
the act.

The bill—1If the President determines that appropriate concessions
have been received from foreign countries as is required under section
502(a) of the bill, then section 508 would amend the TSUS to in-
crease the MFN and non-MFN rates of duty under item 135.41 (re-
lating to carrots under 4 inches long) to 1 cent per pound (31.4 percent
ad valorem equivalent) and 8 cents per pound, respectively. The MFN
and non-MFN rates under item 135.42 (relating to carrots 4 or more
inches long) would be increased to 0.5 cents per pound (7.1 percent
ad valorem equivalent) and 4 cents per pound, respectively.

Reason for the provision.—In negotiations with Canada, the United "
States agreed that Canadian and American MFN duties on certain
vegetable products should be the same. In the case of carrots, Canada
will reduce its rates and the United States will increase its rates to the
amounts provided in section 508 of the bill. The requirements of sec-
tion 134 of the Trade Act, which must be met before a tariff change
can be made under section 101 of the act, were not met with respect
to the proposed MFN tariff increases under items 135.41 and 135.42.
Section 508 will increase the MFN tariffs in an amount necessary
to implement the agreement with Canada. Tt will also increase the
non-MFN rates, which can only be changed by statute, to maintain the
same arithmetic relationship between MFN and non-MFN rates of
duty as exists under current law.

The President’s statement of proposed administrative action er-
roneously states that the MFN tariff increase under item 135.41, from
6 percent ad wvalorem to 31.5 percent ad walorem equivalent, would
exceed the limitations in section 101(c) of the Trade Act. If the
requirements of section 134 of that act had been met, the President
could have .increased the MFN rate of duty under item 135.41 up to
75 percent, ad valorem. The increase to 31.5 percent ad valorem equiva-
lent is well within that ceiling.

Dinnerware (Section 509 of the Bill)

Present law.—Dinnerware is currently classified under TSUS ‘itergs
533.11 through 533.77. The MFN rates of duty under these articles
range from 2.5 percent ad walorem (item 533.11) to 48.7 percent ad
valorem (item 533.52). The non-MFN rates range from 16 percent
ad valorem (item 533.11) to over 70 percent ad valorem equivalent.

Non-MFN rates of duty can be changed only by statute. Trade
agreements requiring changes in MFN duties and changes in tariff
classifications can be implemented under section 101 of the Trade Act,
subject to limitations, and section 604 of that act.

T'he bill.—1If the President determines that appropriate concessions
have been received from foreign countries as is required under section
502(a) of the bill, then section 509 would amend Schedule 5 of the
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TSUS as it relates to articles chiefly used for preparing, serving, or
storing food or beverages, or food and beverage -ingredients, i.e.,
“dinnerware”. The revision of the dinnerware provisions of the TSUS
proposed in section 509 would result in the same or higher duties than
those currently in effect. However, section- 502(c) of the bill would
permit the President to change the MFN duties, as amended under
section 509, under section 101 of the Trade Act.

The current TSUS nomenclature for dinnerware contains 18 provi-
sions based on price levels. In the new nomenclature proposed under
section 509, product distinctions based on price would be reduced to
eight, four each for earthenware and chinaware. In order to close a
tariff loophole, a new provision for earthenware hotel and restaurant
ware would be established so that all imports of hotel and restaurant
ware would be dutiable at the same rate.

The rates of duty under the new nomenclature applicable to imported
earthenware tableware articles most directly competitive with the
bulk of domestic production would be higher than the current rates.
For the higher valued earthenware articles and most chinaware arti-
cles, the current effective rates would be maintained.

Reason for the provision—In 1976, while considering continuation
of import relief for certain tableware under Title IT of the Trade Act,
the President requested the ITC to revise the dinnerware nomencla-
ture “so as to close tariff loopholes, eliminate provisions based on
price levels that no longer exist, and generally bring the nomenclature
into conformance with commercial conditions . . .” During the MTN,
the United States agreed to reduce the MFN tariffs on a number of
dinnerware items in negotiations with several countries, e.g., Japan
and the European Communities.

The amendments under section 509 reflect the recommendations of
the ITC to the President for revision of the dinnerware nomenclature.
The MFN rates of duty imposed under section 509 on certain higher
valued earthenware, hotel and restaurant tableware, higher-valued
non-bone chinaware, and bone chinaware will be reduced by the Pres-
ident under section 101 of the Trade Act to implement MTN agree-
ments. Section 509 is in, the bill because the nomenclature revision
collapses several TSUS items éxisting under current law and, there-
fore, requires changes in non-MFN duties which can only be made by
statute.

Watches (Section 510 of the Bill)

Present low.—Watch movements are currently classified under
TSUS items 716.08 through 719.—. The TSUS classifications are gen-
erally based on the number of jewels in and width of the movement.
The MFN rates of duty under these items range from 8.9 percent
ad valorem equivalent (item 716.23) to 30 percent ad valorem equiva-
lent (item 716.20). The non-MFN rates range from 75 cents (item
716.16) to over $10.75 (item.716.08). .

Rate column numbered 1, containing the MFN rates of duty, for
TSUS items 716.10 through 716.26 is divided into columns 1-a and 1-b.
The purpose of this division is to prevent tariff avoidance by means of
substituting a bushing for a jewel only during importation.
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Headnote 4 of schedule 7, part 2, subpart E of the TSUS requires
watch movements to be marked in Arabic numerals and in words with
the number of adjustments and the number of jewels they contain.
Headnote 4 also requires dials classified under subpart E to be marked
with the name of the country of manufacture of the dial placed so
that it will not be obscured by the case.

The bill.—If the President determines that appropriate concessions
have been received from foreign countries as is required under section
502(a) of the bill, then section 510 would amend Schedule 7 of the
TSUS as it relates to watch movements, to change watch movement
marking requirements, simplify the tariff nomenclature, and change
non-ME'N rates of duty. Section 502(c) of the bill would permit the
President to reduce the MFN duties on watch movements, as amended
under section 510, under section 101 of the Trade Act.

The marking requirements under headnote 4 would be changed to
permit marking in words only of the number of jewels and adjust-
ments in a movement. The country of manufacture mark on the dial
would not have to be visible on the face of the dial.

The column 1-b rates under TSUS items 716.10 through 716.26
would be abolished. Item 719.—would be amended to cover watch
movements currently classified under items 717.— through 719.—. The
MEN rate of duty under item 720.75 (relating to certain assemblies
and subassemblies for watch movements) would be changed from a
compound rate to 22.5 percent ad wvalorem. Finally, the non-MFN
rates for items 716.10 through 716.16, 716.20 through 716.26, and 716.30
through 716.36 would be changed so that the rate applicable to each
item equals the highest non-MFN rate currently applicable to any
item in each group under current law.

Eeason for the provision.—In negotiations with the European Com-
munities, Switzerland, and Japan, the United States agreed to
simplify the complex and archaic tariff nomenclature for watch move-
ments and to reduce certain duties on watch movements, The change in
the dial marking requirement as to the country of manufacture of the
dial would not affect the general requirement under section 304 of the
Tariff Act of 1930 (19 U.S.C. 1304) that every imported article be
marked in a conspicuous place with the country of origin.

As far as can be determined, the column 1-b rates under items 716.10
through 716.26 have not been used since the TSUS went into effect in
August 1963. The tariff avoidance benefits afforded by deleting the
column 1-b rates would be minimal and transitory at best. It is un-
likely that importers would now materially benefit from such a tariff
avoidance scheme considering the prevailing labor rates in the United
States, the competition from low-priced digital watches, and the
changes that would be required in the watch movement assembly oper-
tions to implement such a scheme. Further, these potential benefits
would only exist during the implementation period for negotiated
tariff reductions because the new final rates proclaimed by the Presi-
dent will be so low as to remove any real advantage that might be
gained by the use of such a tariff avoidance scheme.

On Jam‘lary. 1, 1980, the President will eliminate items 717.—and
718.—leaving item 719.—, as amended by section 510, under section
604 of the Trade Act. The distinctions between adjusted and selfwind-
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ing watches under current law are no longer necessary because no
jeweled watches are produced in the United States. '

As noted above, the President will simplify the watch nomenclature
on January 1, 1980. This simplification will require a reduction in the
number of TSUS items. The changes in non-MFN rates under section
510 of the bill will permit this simplification without any loss of tarift
protection against watch movements subject to non-MFN rates which
can be changed only by statute. The President’s statement of adminis-
trative action describes the action to be taken on January 1 as follows:

“After harmonizing as part of the tariff offer the rates of duty on
all watch movements with 0-1 jewel (TSUS items 716.10, 716.11,
716.12, 716.13, 716.14, 716.15, and 716.16), these 7 five-digit items will
be collapsed into oné new five-digit item. This will simplify the tariff
schedule, by eliminating width distinctions which are no longer nec-
essary. Originally, the width distinctions and their accompanying
rates of duty were based on the precision of and labor intensity re-
quired for the timepiece and were intended to protect the domestic
industry. Generally, the smaller the width, the greater the precision
and the higher the rate of duty.

“A similar collapsing into one new TSUS item will be made for
watch movements having 2-7 jewels (TSUS items 716.20, 716.21,
716.22, 716.23, 716.24, 716.25, and 716.26) and for watch movements
having 8-17 jewels and valued over $15. New column 2 rates of duty
are also provided for the three new TSUS items.

“TSUS items 716.81 and 716.32 will be collapsed into a new five
digit TSUS number. The two items have the same column 1 rates
of duty but different column 2 rates. A new column 2 rate of duty
is provided for the new category. Similarly, TSUS items 716.34,
716.35, and 716.36 will be collapsed into one new five digit item.
All three have the same column 1 rate of duty but different column 2
rates. A new column 2 rate is also assigned to this item. These changes
are suggested for reasons of tariff nomenclature simplification.”

The 0 to 7 jewel watch movement MFN duty reduction on January 1,
1980, under section 502(c) of the bill and section 101 of the Trade
Act will be 20 to 60 percent. The duties on jeweled lever and 8 to 17
jewel watches will not be changed. The duties on 8 to 17 jewel watches
and watches with over 17 jewels will be reduced 40 to 60 percent.

Brooms (Section 511 of the Bill)

Present law.—Whiskbrcoms made wholly or in part of broom corn
are currently classifiable under TSUS items 750.26, 750.27, or 750.28.
During each calendar year, whiskbrooms valued not over 32 cents
each are classifiable under item 750.26 and are subject to MFN and non-
MFN duties of 20 percent ad valorem until 91,885 dozen whiskbrooms
classifiable under items 750.26, 750.27, and 750.28 enter the country.
After 91,885 dozen whiskbrooms enter the country, whiskbrooms
valued not over 32 cents are classified under item 750.27 for the re-
mainder of the year at MFN and non-MFN duties of 12 cents each.
Whiskbrooms valued over 32 cents each are classified under item
750.28 and are subject to MFN and non-MFN duties of 32 percent
ad valorem.
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Section 134 of the Trade Act (19 U.S.C. 2154) permits a change
in a rate of duty under section 101 of that act only after the President
has received (X) a summary of the testimony with respect to that
change received in the hearings required under section 133 of the
act, and (B) advice from the ITC with respect to the change, as re-
quired under section 131 of the act. Non-MFN duties can be changed
only by statute. ) )

The bill—If the President determines that appropriate concessions
have been received .{from foreign countries as 1s required under sec-
tion 502(a) of the bill, then section 511 would amend the TSUS to
make the change provided for in section 511. This will offset the
45 cents. Items 750.28 would apply to whiskbrooms valued over 45
cents. This would reduce the MFN and non-MFN duties applicable
to whiskbrooms valued between 32 and 45 cents.

Reason for the provision.~—In negotiations with Hungary, the prod-
ucts of which are subject to MFN duties, the United States agreed to
make the change provided for in section 511. This will offset the
effects of inflation in the price of whiskbrooms by applying the lower
duties under items 750.26 and 750.27 to whiskbrooms valued not over
45 cents. The quantitative trigger for the tariff rate quota under item
750.26 will not be changed.

The requirements of section 184 of the Trade Act, which must be
met before a tariff change can be made under section 101 of the Act,
were not met with respect to the proposed MFN tariff changes affect-
ing items 750.26, 750.27. and 750.28. Section 511 will change the
tariff treatment of whiskbrooms to implement the agreement with
Hungary. Insofar as the effective non-MFN duty treatment is
changed, the change must be made by statute.

Agricultural and Horticultural Machinery, Equipment, Imple-
ments, and Parts (Section 512 of the Bill)

Present law.—Certain agricultural machinery and equipment, e.g.,
“machinery for soil preparation and cultivation”, agricultural and
horticultural implements not specifically provided for under another
TSUS item, and parts of such machinery, equipment, or implements,
are classified under TSUS item 666.00. The MFN and non-MFN
duties under item 666.00 are both free. Headnote 1 to subpart C of
part 4, Schedule 6 of the TSUS excludes certain articles from item
666.00. e.g.. metals, their alloys, and their basic shapes and forms clas-
sified under Part 2 of Schedule 6.

Headnote 10(ij) of the General Headnotes to the TSUS provides
that “a provision for ‘parts’ of an article [in the TSUS] covers a prod-
uct solely or chiefly used as a part of such article, but does not prevail
over a specific provision [in the TSUS] for such part.”

The bill.—1f the President determines that appropriate concessions
have been received from foreign countries as is required under section
502(a) of the bill, then section 512 would amend Schedule 8 of the
TSUS (relating to special classification provisions) to permit duty-
free entry of machinery, equipment, and implements to be used for agri-
cultural or horticultural purposes (TSUS item 870.40). Parts of
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articles provided under TSUS item 660.00, whether or not covered by
specific TSUS provisions within the meaning of general headnote
10(ij), would also be free of MFN duties (TSUS item 870.45). Specific
articles would be excluded.from duty-free treatment under the section
512 amendments, e.g., articles classified under TSUS item 666.00, met-
als, their alloys, ang their basic shapes and forms classified under part
2 of Schedule 6, textile materials, and ball bearings.

Reason for the provision—In negotiations with Canada, the United
States agreed to permit duty-free entry of certain machinery,
equipment, and implements which are used in agriculture or horticul-
ture. This concession is contingent upon several Canadian concessions.
The most important Canadian concession is the elimination of the
“Made 1n Canada” provisions of the Canadian tariff which subject
imported products similar to products made in Canada to higher
duties than the duties on products not made in Canada.

New item 870.40 will permit duty-free entry of articles described
1in item 666.00 which are not classified thereunder because their chief
use is not in agriculture or horticulture. Item 870.40 will, therefore,
permit duty-free entry of articles described in TSUS item 666.00 the
actual use of which is in agriculture or horticulture.

The actual use requirements of general headnote 10(e) (ii) will
apply to item 870.40. The President’s statement of administrative ac-
tion notes that the requirements of headnote 10(e) (ii) will be im-
plemented by the Customs Service through “a certification system for
confirming the actual use of the item. This may involve actual use
certificates which will be obtained upon entry and returned within a
specified period of time.” The Committee is concerned about the poten-
tial for use of new item 870.40 as a tariff loophole and expects the Cus-
toms Service to enforte rigorously the requirements of headnote 10
(e) (ii) to protect the revenues.

New item 870.45 will permit duty-free entry of parts of articles
which would be classified under item 666.00 but for the existence of a
TSUS provision covering those parts which is more srecific than item
666.00. This amendment will override headnote 10 (ij) to the extent
it excludes from the term “parts” in a TSUS provision parts which
are specifically provided for in another TSUS provision.

Wool (Section 513 of the Bill)

Present law.—Wool is currently classified under TSUS items 306.00
through 306.34. The MEFN rates of duty range from free to 33 cents per
pound. The non-MFN rates of duty range from free to 44 cents per
pound. Al MEN and non-MFN wool classified under items 306.00
through 306.24 is currently entered free of duty under a duty suspen-
ig)sr(x) under TSUS item 905.10. This suspension terminates on June 30,
MFN and non-MFEN wool not finer than 46s classified under TSUS
items 306.30 through 306.34 is also duty free under a duty suspension
in TSUS item 905.11. This suspension terminates on June 30, 1980.
Wool finer than 46s is subject to the rates of duty provided under
TSUS items 306.30 through 306.34.
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The bill—If the President determines that appropriate concessions
have been received from foreign countries as is required under section
502(a) of the bill, then section 513 would amend TSUS items 905.10
and 905.11 to continue the duty suspensions under those items until
June 30, 1985. As is described above in the explanation of 503 (a) (5)
of the bill, the President intends to reduce certain MFN duties on
wool effective with respect to entries made after June 30, 1985.

Reason for the provision.—Section 513 will implement an agree-
ment between the United States and New Zealand. The provision is in
the bill because the President may not continue under section 101 and
601 (7) of the Trade Act the suspension of a duty under Schedule 9 of
the TSUS.

The committee notes that this provision should not affect the in-
comes of farmers and ranchers under the National Wool Act of 1954,
That act provides a price support mechanism for wool producers. It
will terminate in 1981 unless extended by law. Total program payments
from the date of enactment of the act, May 1954, may not exceed 70
percent of the aggregate receipts from import duties on wool and wool
products collected after December 31, 1952. By foregoing duty col-
lections, section 513 could limit price support payments. This will,
however, be unlikely to happen because annual program costs between
1955 and 1974 averaged $54 million, while 70 percent of total receipts
from duty collections averaged $75 million.

Conversion to Ad Valorem Equivalents of Certain Column 2
Tariff Rates (Section 514 of the Bill)

Present law.—The current TSUS contains numerous nondiserim-
inatory (column 1 or “MFN”) duties and discriminatory (column 2
or ‘non-MFN”) duties which are not expressed solely in percentage
terms. Some duties are “specific”, e.g., 10 cents per unit, while others
are “compound”, e.g., 10 cents per unit plus 10 percent ad walorem.
Specific and compound tariff rates do not compensate for inflation in
the prices of imports and are often difficult to administer as compared
to pure ad valorem duties. During the MTN, the United States agreed
to convert some MFN specific and compound duties to ad valorem
equivalents which will be reduced under section 101 of the Trade Act.
Other MFN duties will be converted without change. Non-MFN duties
cannot be changed under section 101.

The bill—Section 514 of the bill would amend certain non-MFN
duties under the TSUS to convert specific and compound duties to
ad wvalorem equivalents for each TSUS item under which a similar
conversion will be made in the MFN duties under sections 101 and 604
of the Trade Act. The conversions are based on the ITC recommenda-
tions contained in the report of ITC investigation 332-99 (June 1978).

Reason for the provision—Section 514 will maintain the same
arithmetic relationship between MFN and non-MFN duties, on an
ad walorem basis, as exists between the MFN and non-MFN specific
or compound duties currently in effect. No effective reduction in non-
MFN duties will result from the amendments under section 514.
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TITLE VI—CIVIL AIRCRAFT AGREEMENT

Introduction

Title VI of the bill will implement the Agreement on Trade in
Civil Aircraft, approved under section 2(a) of the bill, as it relates to
the tariff treatment by the United States of imported aircraft and parts
thereof. Séctions 303 and 308 of the bill will implement other as-
pects of the Agreement for the United States. Title VI will permit
the President to proclaim duty-free entry of aircraft and aircraft parts
classified under specified TSUS items. Parts will be eligible for
duty-free entry under the amendments in title VI only if they are
certified for use in civil aircraft at the time of entry. The precise cov-
erage of the duty-free provision under title VI will depend on the
implementation of the Agreement by-other parties, e.g., Japan and the
European Communities, of the obligations relating to both tariff and
nontariff barriers to trade in civil aircraft and parts.

Summary of the Agreement

The Agreement on Trade in Civil Aircraft provides for elimination
of certain tariffs relating to civil aircraft#nd parts and provides a
discipline over other actions by governments that might distort aircraft
trade. Tariff and non-tariff issues are linked to address problems
peculiar to the aerospace industry. The special focus and broad scope
of this agreement differentiate it from most of the other agreements
negotiated in the Tokyo Round of Multilateral Trade Negotiations.

ong the policy objectives of the agreement are the encourage-
ment of the continued worldwide development of the aeronautical
industry, the provision of fair and equal competitive opportunities
for all producers, the operation of civil aircraft activities on a com- -
mercially competitive basis, and the elimination of adverse trade
effects resulting from governmental support of civil aircraft develop-
ment, production, and marketing. The United States, Canada, the
European Communities, on behalf of its nine member states, Japan,
Norway, and Sweden have initialled the agreement. It will be open for
sign(iature by other members of the General Agreement on Tariffs and
Trade.

Customs duties and other charges—The agreement requires the
elimination, effective January 1, 1980, of all normal customs duties on
civil aircraft, engines, and ground flight simulators for civil aircraft.
Parts, components, or subassemblies of civil aircraft must also be free
of normal customs duties if they are (1) for use in civil aircraft, and
(2) classified for customs purposes under one of the specific tariff
headings listed in the Annex to the Agreement. In addition, duties
on foreign repairs of civil aircraft will be eliminated.

Technical standards.—While the Agreement on Technical Barriers
to Trade (Standards) covers most technical standards in the civil air-
craft sector, the Aircraft Agreement extends the coverage of that
agreement by providing that civil aircraft certification requirements
and specifications for operational and maintenance procedures shall
also be governed by the provisions, of the Standards Agreement.
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. Government-directed procurement actions and mandatory sub-
contracts—The Aircraft Agreement specifies that “purchasers of civil
aircraft (and of civil aircraft engines, parts and subassemblies)
should be free to select suppliers on the basis of commercial and tech-
nological factors.” In particular, signatories “shall not require air-
lines, aircraft manufacturers, or other entities engaged in the pur-
chase of civil aircraft” engines, and parts to purchase from any par-
ticular source, in a way that would adversely affect the trade interests
of any signatory. Nor may any unreasonable governmental pressure
be exerted on airlines and aircraft manufacturers to influence their
purchase decisions. .

In conjunction with the approval or awarding of civil aircraft pro-
curement contracts, a government may require that qualified domestic
firms have an opportunity to bid for available subcontracts on a com-
petitive price, quality, delivery basis. However, a government may not
require that o&set production or support contracts be let to domestic
firms as a condition for acceptance for foreign bids.

Sales-related inducements.—Governments are to avoid attachin
political or economic inducements or sanctions to the sales of civi
aircraft, engines, or parts. ' .

Trade restiictions.—Civil aircraft imports may not be subject to
quotas or to restriétive licensing requirements: Import monitoring or
licensing systems, consistent with the GATT, are not precluded.
Export restrictions may not be applied for commercial or competitive
reasons on exports of civil aircraft or parts to other parties to the
agreement. Export licensing procedures for reasons of national secu-
rity or foreign policy are not affected.

Government support and civil aircraft marketing.—The Civil Air-
craft Agreement notes explicitly that the provisions of the Agree-
ment on Subsidies and Countervailing Measures apply to trade in
civil aircraft. It further provides that signatories “in their participa-
tion in, or support of, civil aircraft programs . . . shall seek to avoid
adverse effects on trade in civil aircraft.” As used here, “adverse
effects” include: )

Injury to the domestic industry of another signatory;

Nullification or impairment of the benefits accruing directly or
indirectly to another signatory under the GATT; or

Serious prejudice, including the threat of it, to the interests of
another signatory. ) - ,

It is further recognized that these adverse effects may arise through:

The effects of the subsidized imports in the domestic market
of the importing signatory;

The effects of the subsidy in displacing or impeding imports
of similar aircraft into the market of the subsidizing country; or

The effects of the subsidized exports in displacing the exports
of m;nilar aircraft of another signatory from a market in a third
country.

In addition to specifi¢ tariff and nontariff provisions, the agree-
ment is intended to promote coopérative international development
of civil aircraft trade policies to preclude serious future confronta-
tions. A Committee on Trade in Civil Aircraft is established under
the auspices of the GATT to consult on potential disputes.
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The agreement does not deal with the problems of government
export financing. The committee expects the United States negotiators
to address these problems in the near future.

Civil Aircraft and Parts (Section 601 of the Bill)

Present law.—Airplanes, and parts thereof, are currently classified
under TSUS items 694.40 and 694.60. They are subject to an MFN
duty of 5 percent ad valorem. Airplanes and parts thereof may enter
duty-free under the Generalized System of Preferences if they are
groduced in a beneficiary developing country (19 U.S.C. 2461 et seq.)

veneral Headnote 10 (ij) of the TSUS limits the application of item
694.60 to airplane parts solely or chiefly used as parts of airplanes if
those parts are not specifically provided for elsewhere in the TSUS.
Numerous parts of aircraft, such as engines, avionics, tires, et cetera,
are more specifically provided for elsewhere in the TSUS. ,

As discussed in the Introduction to Title V of the bill, the Presi-
dent’s authority to change MFN tariffs to implement trade agreements
is subject to several limitations under sections 101 and 109 of the Trade
Act of 1974 (19 U.S.C. 2111, 2119). ,

The bill—If the President determines that the conditions under
section 2 (b) (2) and (3) of the bill have been met with respect to
the Civil Aircraft Agreement and he accepts that agreement for the
United States, then he may proclaim changes in the TSUS provided
under the amendments in section 601 of the bill. With respect to the
conditions under section 2 (b) of the bill, the committee intends that
“adequate benefits” under the Civil Aircraft Agreement include con-
tinuing implementation of all the obligations of the agreement bene-
fiting the United States, including article 4 (relating to government
directed procurement) and article 6 (relating to government support).
Should these obligations not be fulfilled in the future, the committes
expects the President to take appropriate action under section 601 (b)
of the bill and section 125 of the Trade Act.

Upon acceptance of the agreement, the President could proclaim an
MFN duty of free on parts certified for use in civil aircraft if they are
classified under the TSUS items listed in section 601 (a) (2). The pre-
cise coverage of duty-free treatment under this provision would be
determined by the nature of implementation of the agreement by other
sigmatories, o

The term “certified for use in civil aireraft” would be defined under
a new headnote 8 to schedule 6. part 6. of the TSUS. This definition,
which would be applicable to the entire TSUS. would require the filing
of a written statement. at the time of entrv. that (1) the article has
been imported for use in civil aircraft. (2) that it will be so used, and
(3) that the article has been approved for such useby. or anplication
for approval for such use has been accepted by. the Administrator of
the Federal Aviation Administration. Approval by a foreign airworth-
iness authority for use in civil aircraft could be cited in lieu of F.A.A.
approval if that approval is recognized by the Administrator of the
F.A.A. as an acceptable substitute for F.A.A. approval.

The certification requirement imposed under the amendment in sec-
tion 601 (a) (2) is a certification of use provision rather than an end use



188

provision. The committee expects the Customs Service to monitor
closely entries under the amendments under section 601 and, where
necessary to protect the revenues, take appropriate action to insure the
continuing validity of statements supplied to Customs under the certifi-
cation requirements. . .

Section 601 (2) (3) would amend section 466 of the Tariff Act of 1930
(19 U.S.C. 1466) to exempt the cost of repair parts, materials, and ex-
penses of repairs, purchased or performed in a foreign country on a
United States civil aircraft from the 50 percent ad walorem duty
otherwise applicable under that section. The requirement under sec-
tion 466 that the purchase of repair parts and materials and the ex-
penses of repairs incurred abroad be entered upon return of the air-
craft would continue.

Reason for the provision—Title VI will implement Article 2 of
the Agreement on Civil Aircraft for the United States. The provision
is included in the bill because the elimination of certain duties on Jan-
uaty 1, 1980, as required under the agreement, will exceed the limi-
tation on duty reductions and the timing requirements under sections
101 and 109 of the Trade Act. The President’s statement of adminis-
trative action states that the President will, on January 1, 1980, pro-
claim, under section 601 (a) of the bill, duty-free entry of aircraft and
parts thereof classified under new five digit TSUS items which will
apply only to products covered by the Agreement. These new items
will be limited to articles currently classified under the items listed
in the amendment in section 601(a) (2).

Views of the Committee on Commerce. Science. and Transporta-
tion on the Agreement on Trade in Civil Aircraft

All trade agreements are within the jurisdiction of the Committee
on Finance. However, the Agreement on Trade in Civil Aircraft
affects matters of concern to the Committee on Commerce, Science,
and Transportation. For this reason, the Finance Committee includes
in its report the views of the Commerce Committee on that Agreement:
_ Although the Civil Aircraft Agreement, if implemented, should
instill greater discipline into the trade in civil aircraft, it nevertheless
represents a compromise between strongly divergent attitudes and
practices in this trade. The agreement does not outlaw the extension
of government subsidies to manufacturers for research and develop-
ment, marketing or manufacture—a practice which many European
countries and Japan follow but to which the United States objects.

Government intervention into the market in the form of subsidies,
offsets, inducements, procurement, etc., interferes with free and fair
trade and negates the benefits of “comparative advantage.” These
practices have been rationalized as necessary to gain a “fair” share of
the aircraft market, to modernize industry, and to balance the “assist-
ance” U.S. manufacturers obtain from military research and develop-
ment and procurement. However it should be noted that the Depart-
-ment of Defense and the other Executive agencies require compensa-
tion to the government for government-funded development of prod-
ucts sold commercially. The Civil Aircraft Agreement attempts to
reconcile these widely differing views by obligating signatories to
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follow practices designed to mitigate the effect of government support
for industry on the trade in aircraft and parts.

The Committee on Commerce, Science, and Transportation remains
greatly concerned about this overt government intervention into the
marketplace and its effect on the favorable U.S. trade balance in this
sector. Accordingly, while it approves the agreement, it believes that
strong domestic followthrough must occur if the full benefits of the
agreement are to be gained and if U.S. aircraft policy is to protect
the competitiveness of U.S. manufacturers  who must compete
with state-backed enterprises. Furthermore, the committee notes that
the negotiators did not cover or could not reach agreement on several
related issues.

The Trade Agreements Act of 1979 proposes to retain the industrial
sector advisory committees established pursuant to the Trade Act of
1974 although the precise structure of the new committees has not
yet been détermined. The committee believes a separate aircraft com-
mittee consisting of industry and labor should be established to moni-
tor the agreement. It should consider policy issues raised by the inter-
vention of foreign governments in this sector with a view, if necessary
and appropriate, to recommending changes regarding the role of the
United States Government with respect to civil aircraft marketing in
export markets. The Executive may also wish to consider, as part of
its trade reorganization, establishing a sectoral office to deal specific-
ally with-aircraft issues.

_ With respect to outstanding issues not covered by the agreement, the
committee strongly urges the administration to pursue an agreement
on export financing either in the OECD or among the signatories.
Furthermore, several nonsignatories are developing significant gen-
eral aviation industries or aircraft parts manufacturing capability.
It is the hope of the committee that these countries will become sig-
natories since.they will be able to avail themselves of the tariff re-
duction benefits without subjecting themselves to the discipline of
the agreement. ,

The committee is also cognizant of certain cases in which there have
been disincentives to American aircraft exports. It believes that ex-
cept in a limited number of instances these disincentives operate to
the detriment of the industry and the national interest since they act
in such a way as to effectively deny our own companies opportunities
to compete fairly in foreign markets. It recommends that this issue be
considered by the industrial sector advisory committee, the inter-
agency trade policy committee, and any aircraft office which might be
established by the Executive. Decisions to discourage exports should
bear the burden of proof that they will not injure U.S. export
prospects.

The agreement does not cover air transportation services. However,
a Committee on Trade in Civil Aircraft is established by article 8.1
and is authorized to consider broadening coverage. The committee
notes that efforts are already underway to consider reducing nontariff
trade barriers to services generally and that air services may be dis-
cussed in various international forums.
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TITLE VII—CERTAIN AGRICULTURAL MEASURES

Introduction

Title VII implements bilateral agreements negotiated in the Tokyo
Round of Multilateral Trade Negotiations (MTN) relating to imports
of cheese, chocolate crumb, and meat. These agreements, and the pro-
visions of this title, embody concessions granted to foreign countries
in return for concessions granted by those countries on other agricul-
tural and industrial products of the United States.

With respect to cheese, the basic concession made by the United
States in the MTN is to increase the level of the quotas on cheese
imports imposed under section 22 of the Agricultural Adjustment Act
(7U.S.C. 624) to as much as 111,000 metric tons. The effect will be to
permit an increase in United States cheese imports of 15,000 metric
tons over 1978 imports. Countries which subsidize cheese exports to
the United States agree not to undercut U.S. prices for cheese through
such subsidization, while the United States agrees not to apply coun-
tervailing duties or other countermeasures so long as there 1s no price
undercutting.

The agreements with Australia and New Zealand on chocolate crumb
(a mixture of chocolate and milk solids) also entail an increase in sec-
tion 22 quotas imposed on the product.

The basic commitment implemented in this title with respect to the
bilateral agreements on meat is that the United States will not limit
imports of meats subject to our meat import law to a level below 1.2
billion pounds. This minimum access commitment is below our annual
imports for the past 8 years.

Summary of the Agreements

Cheese Agreement

Negotiating Background.—The United States has long maintained
import quotas on cheeses under the authority of section 22. In 1955,
the United States obtained a general waiver of its obligations under
the General Agreement on Tariffs and Trade for actions taken under
section 22 the Agricultural Adjustment Act of 1933 (7 U.S.C. 624). In
the MTN, several foreign countries, most notably European countries,
Australia, and New Zealand, requested an increase in the current level
of the section 22 quotas.

The European countries also sought assurance that their cheese
exports would not be subject to United States countervailing duties
under section 303 of the Tariff Act of 1930. Most European cheese
could not compete in United States markets without the substantial
subsidies granted by European governments. 17.S. producers in most
cases are considerably more efficient than their European counterparts.
Massive dairy subsidies as part of the Common Agricultural Policy
and other European domestic support programs have led to vast dairy
product surpluses in many of those countries. These surpluses, through
further subsidization, are partially exported to the U.S. and other
markets. Those cheeses are subject to countervailing duty orders issued
for the most part in 1975, but collection of duties has been waived pur-
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suant to section 303 (d) of the Tariff Act of 1930 (19 U.S.C. 1303(d)),
as added in the Trade Act of 1974.

U.S. negotiators sought concessions on a number of other agricul-
tural and Industrial products in return for the cheese concession. The
cheese agreements with Austria, Portugal, and Iceland refer to specific
concessions received in return for, or conditioned or, an increase in
their cheese quota. In other cases, the increase in a country’s cheese
quota is part of a more general MTN settlement, involving other con-
cessions by the United States and a series of concessions to U.S. trade
interests by the foreign country concerned.

Major Features of the Cheese Agreements.—The basic provision in
each agreement is a commitment by the United States to allow a speci-
fied minimum quantity of certain types of cheeses to be imported under
section 22 quotas from the country concerned (the European Com-
munities are treated as one country). This quantity is allocated by
types of cheese for each country. The cheeses are subject to quotas
regardless of their price, unlike the current U.S. quota which does not
cover certain cheeses imported above a certain price. The United States
is also obligated, in some of the agreements, not to impose quotas on
certain other types of cheeses, 7.¢., sheep’s and goat’s milk cheeses, soft-
ripened cow’s milk cheeses, and certain other specialty cheeses.

The agreements with various European countries and with Iceland
contain additional commitments relating to subsidization and price
undercutting. These commitments vary in form, but each country
essentially agrees not to grant subsidies on cheeses subject to quotas
in a manner which results in undercutting of U.S. domestic cheese
prices on the U.S. wholesale market. In the event of such price under-
cutting, the United States may take countermeasures. However, the
agreements implicitly or explicitly prohibit the United States from
taking countermeasures or imposing countervailing duties on cheeses
subject to quotas so long as there is no such price undercutting. The
obligations described in this paragraph are not included in the agree-
ments with Australia, New Zealand, Israel, and Argentina.

One additional feature of the cheese agreements merits attention.
Most of these agreements require the United States to administer
quotas so as to maximize utilization by the agreeing country, though
the United States has the right to reallocate unused amounts of a coun-
try’s quota to other countries. The agreement with Switzerland specif-
ically provides that the allocation of import licenses between tradi-
tional and new importers shall not hamper the utilization of the quota.
This bill imposes no requirements concerning allocation of import li-
censes. As in the past. this allocation is subject to the administrative
discretion of the Secretary of Agriculture. However, the committee
expects the Department of Agriculture, in devising any import licens-
ing system, to take due account of the international obligations and
the interests of traditional holders of import licenses, importers of
cheeses not now subject to quotas, and possible new entrants into the
cheese-importing business.

Chocolate Crumb Agreements

Both Australia and New Zealand sought in the MTN a right to ex-
port chocolate crumb to the United States. Because of its high dairy
product content, chocolate crumb is an attractive export opportunity
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for dairy producers. The corollary is that chocolate crumb imports, if
unrestrained, could interfere with our dairy support program. Imports
of chocolate crumb are subject to section 22 quotas, which currently
allow imports only from Ireland, the United Kingdom, and the Neth-
erlands. The current global quota is 21,680,000 pounds, allocated among
those three countries. The amount of any shortfall in one country’s
exports may only be redistributed among the other two.

The agreement with Australia accords a right to export 4,400,000
pounds of chocolate crumb annually to the United States. The agree-
ment with New Zealand guarantees only a nominal right to export to
the United States (2 kilograms as implemented in this bill), but New
Zealand will thereby be entitled to export to the United States amounts
of quotas unused by the other four countries, within the new overall
quota of 26,080,004 pounds. As imports in recent years have fallen well
short of the quota levels, New Zealand and Australia may benefit sub-
stantially more than the nominal amount of their quotas.

Meat Agreements

Since 1969, with the exception of the years 1973 and 1974, the United
States has limited imports of certain meats (chiefly beef) either
by international agreement with major supplying countries entered
into and enforced under section 204 of the Agricultural Act of 1956
(7 U.S.C. 1854) or, in the case of a brief period in 1976, through uni-
lateral quotas imposed under the U.S. meat import law (P.L. 88482,
sec. 2; 19 U.S.C. 1202 note). The level of the imports restraints has
generally varied in direct proportion to the level of domestic produc-
tion of similar meats. The President has used his statutory authority
to suspend or increase levels of import quotas during several periods
when he determined this to be in the national interest.

Bilateral agreements negotiated in the MTN with Australia, New
Zealand, and Canada require two basic changes in the U.S. meat im-

rt law. In the agreements with Australia and New Zealand, the
United States undertakes not to limit meat imports subject to the law
below a total level of 1.2 billion pounds for all suppliers. This mini-
mum global access commitment will be bound in the U.S. schedule
of GATT concessions. In the agreement with Canada, the United
States is committed to reduce the duty on certain high quality beef
cuts, but only on the condition that these products are made subject
to thetmeat import law, without an increase in the permitted level of
imports.

There are additional commitments in the above agreements
concerning our meat imports which do not require changes in
the meat import law. The bilateral agreements with Australia and
New Zealand require allocation of import restraints among suppliers,
taking account of traditional shares of U.S. imports. Allocation to new
suppliers is subject to prior consultation with Australia and New
Zealand. Furthermore, the agreements with Australia and New Zea-
land require prompt reallocation of quota amounts not used by one
supplying country to other countries able to export this “shortfall”
amount to the United States.!

1The United States also undertakes in the Australian and New Zealand bilateral agree-
ments to permit access of at least 1.3 billion pounds if (1) imports are restrained by
agreements with supplying countries and (2) the base quota level under the meat import
law exceeds 1.2 billion pounds.
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Finally, the bilateral meat agreement with Australia contains pro-
visions which will apply if the Congress subsequently passes legisla-
tion limiting meat imports on the basis of a “countercyclical” formula.
A countercyclical formula permits imports in reverse proportion to
domestic production, thus requiring lower imports when domestic
production—and hence domestic supplies—are higher, and permitting
higher imports when domestic production is lower and domestic sup-
plies decreased. This provision applies only to Australia, although the
United States “notes” New Zealand’s concern on this matter. In the
event such a law is passed, the agreement with Australia provides that
a level of total U.S. imports below 1.3 billion pounds, or an Australian
share of total U.S. imports below its traditional share (taking account
of new entrants to the U.S. market), could affect the balance of trade
concessions between the United States and Australia negotiated in
the MTN. Under most legislative proposals for a countercyclical
formula, including the bill recently reported by the House Ways and
Means Committee, actual trade damage to Australia would likely be
very small as a result of a reduction of import levels below 1.3 billion
pounds. Therefore, the committee believes that little, if any, adjust-
ment of MTN concessions with Australia should be expected or justi-
fied. The committee does not believe this commitment precludes con-
tinuation of a 1.2 billion pound import floor in any new legislation.

A separate agreement with the EC, also approved under section 2
(a) of this bill, assures the EC of an annual right to export 11 million
pounds of meat to the United States.. This amount will be allocated
from within the global level of imports, and will require no increase in
that global level and no amendment to the meat import law. As part of
that agreement with the EC, however, and as provided for in section
104 of this bill, the United States agrees to expedited reconsideration
of the outstanding countervailing duty order against EC beef.

Limitation on Cheese Imports (Section 701 of the Bill)

~ Present law.—Section 22 of the Agricultural Adjustment Act of
1938 (7 U.S.C. 624) directs the President, upon advice of the Secre-
tary of Agriculture and the International Trade Commission (ITC),
to impose quotas or fees on imports of agricultural products to the ex-
tent he finds necessary to prevent such imports from materially in-
terfering with a government price support program. The President
may take provisional action under this section before an investiga-
tion and report by the ITC, but only if the Secretary of Agriculture
finds the situation requires “emergency treatment.” )

The President may modify or terminate fees or quotas imposed
under section 22 pursuant fo the same authority, standards, and
procedures. In practice, the President has tended to use the “emer-
gency treatment” authority often in section 22 actions and modifica-
tions.

Under the authority of section 22, there is now a quota of 58,000
metric tons on imports of certain cheeses. Most of the quota operates
on a “price-break” system, whereby imported cheeses which are priced
below the sum of domestic support price for cheddar (currently $1.16
per pound) plus seven cents are subject to quantitative limitations.
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The same cheeses, if imported above this “price-break” level, are not
subject to quarititative limitations. Some cheeses are subject to quotas
regardless of price. Still other cheeses, primarily speciality types, are
not subject to any quotas.

The bill.—Section 701(a) of the bill would direct the President to
proclaim a quota on “quota cheese” not in excess of 111,000 metric tons
for each year after 1979, and would provide that any proclamation
issued under this subsection shall be considered to be a proclamation
under, and to meet the requirements of, section 22. The President
would not be required to follow the procedural requirements of sec-
tion 22, including the requirements for findings, investigations, re-
ports, or recommendations by the Secretary of Agriculture or the In-
ternational Trade Cominission, so long as the total quota proclaimed
or modified does not exceed 111,000 metric tons.

Section 701(b) would provide that the quota may not be increased
above 111,000 metric tons except in accordance with provisions of
section 22, and subject to an additional limitation on that authority.
The President could not use the authority to take immediate action
prior to an investigation and report by the ITC, unless the Secretary
of Agriculture determines and reports to the President that “extraor-
dinary circumstances” warrant such action. This additional limitation
on section 22 authority would expire January 1, 1983.

Section 701(c) would list “quota cheeses” subject to this section.
These items would cover about 85 percent of the cheeses currently im-
ported into the United States. The exceptions would be certain spe-
cialty cheeses not generally produced in the United States, sheep’s and
goat’s milk cheeses, and soft-ripened cow’s milk cheeses falling with-
In a specified definition. It should be noted that these tariff items, and
the quotas, are intended to cover imitation cheeses, as well as blue
mold cheeses other than authentic Roquefort, produced in France,
and Stilton, produced in the United Kingdom.

Reasons for the provision.—These provisions of section 701 imple-
ment bilateral cheese agreements negotiated in the MTN. The 111,000
metric ton global limitation will enable fulfillment of our commitments
to each country. The quota will be allocated by countries and products
under administrative authority. )

The committee would have preferred not to make this quota in-
crease, but realizes that this concession is integral to the MTN trade
agreements, including concessions received by the United States. Only
this realization, and certain protections which will become effective
under section 702 of this bill, justify this departure from normal sec-
tion 22 procedures. Although the Kxecutive Branch and some inde-
pendent analysts believe the negative effect of the agreements on the
U.S. dairy industry and the dairy suport program will be fairly small
and relatively short term, the committee believes that the effect of these
agreements must be carefully monitored.

Aside from the quota level itself, the committee does believe it is
advantageous to bring cheeses imported at prices above the “price-
break” within the coverage of the quotas. Such imports have increased
since the price-break system began in 1968, and are projected to
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increase still further if the price-break system is maintained, as
illustrated in the following chart:

UNITED STATES: IMPORTS OF CHEESE BY QUOTA STATUS, 1966-77 AND UNOFFICIAL FORECASTS! FOR 1978-84
[In thousands of matric tons]

) Under Above  Miscellaneous
Year quota3  *‘pricebreak’' 3 nonquota ¢ Total

1966 —- [ - 45.4 7.4 8.6 6.4
1967 Bemmmmmmmmam §3.2 7.4 8.2 68.8
1968. - - - 58.4 9.8 9.1 77.3
1969 e e e 38.0 17.4 9.9 65.3
70. 36.5 25.5 1.0 73.0
29.9 22.5 9.2 61.6

36.4 32.7 12.3 81.4

71.4 23.4 9.4 104.2

90.5 43.6 9.0 143,1

41.6 30.7 9.1 8l.3

4.1 40.7 9.2 94.0

48.2 37.8 8.9 94.9

50.0 42,8 9.2 102.0

46.0 46.8 9.2 102.0

50.0 49.8 9.2 109.0

46.0 53.8 9.2 109.0

50.0 56.8 9.2 116.0

46.0 60.8 9.2 116.0

50.0 62.8 9.2 122.0

1 Assuming current quota system is maintained as is. i . X

2 Some quotas currently in force were established during the period covered. Figures show what would have been subject
to quota if all currént quotas had been in place. K

3 “Pricebreak’ did not come jnto actual use until 1968. Figures show amounts that would have been priced at or above
pricebreak if pricebreak had existed.

Source: U.S. Department of Agriculture.

In addition, the U.S. Department of Agriculture has prepared the
following chart comparing estimated cheese imports under a con-
tinued price-break system and the cheese agreements.

ESTIMATES OF U.S. CHEESE IMPORTS !

[in thousands of metric tons].

Pricebreak Under the cheese

Calendar year system agreements

109 124

109 124

116 124

116 124

122 124

122 124

1986. R, 127 124

1Al estimates include quota and nonquota imports.

These projections, of course, assume that the quota will not in fact be
raised over 111,000 metric tons, and that the price-break system would
not have been revised under normal section 22 procedures to take care
of the increasing problem of imports of cheeses above price-break.

Subsection (b) does not prohibit an increase in the quota, but is in-
tended to assure that such an increase will not take place before a full
independent investigation and report by the ITC. In that investiga-
tion, the Secretary of Agriculture must set out on the record his find-
ings, including the period for which an increase would be justified,
and his reasons therefor. All interested parties, notably including the
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U.S. dairy industry, will have the opportunity to be heard before
the ITC. Only in truly extraordinary circumstances may the President
act before the ITC procedures are completed. The President and the
Secretary of Agriculture have used the authority in section 22 to take
immediate action in an “emergency” so frequently in the past that
emergencies have appeared to be the norm. The restriction on use of
the immediate action authority to extraordinary circumstances is in-
tended to preclude any casual use of this authority. The type of situa-
tion in which the emergency authority has been invoked in the past
will not meet the extraordinary circumstances criterion. An abrupt
catastrophic reduction in dairy supplies, through disease or contami-
nation, will justify emergency adjustments of the quota, but the
committee does not in any sense intend “extraordinary circumstances”
to become a usual case. Furthermore, although the limitation on the
emergency authority expires January 1, 1983, the committee believes
that in subsequent years the Executive Branch should ensure t}}at the
emergency authority is invoked rarely and only when there are indeed
emergencies.

Enforcement (Section 702 of the Bill)

Present law—Under the countervailing duty law (section 303 of
the Tariff Act of 1930; 19 U.S. C. 1303), imported products benefitting
from foreign subsidies are subject to countervailing duties, in addition
to normal duties, to offset the amount of the subsidy. The European
Communities and other countries subsidize cheese exports to the United
States, and those cheeses are subject to countervailing duties.

However, pursuant to section 803(d) of the Tariff Act of 1930, the
Secretary of the Treasury has waived assessment of countervailing
duties on certain cheeses from the EC, Switzerland, Norway, Finland,
and Sweden, upon a finding that (1) the government concerned had
substantially reduced or eliminated the adverse effect of the subsidy,
(2) negotiation of a subsidy agreement in the MTN was likely, and (3)
imposition of countervailing duties would seriously jeopardize conclu-
i19()7n of the negotiation. This waiver authority expires September 30,

9.

The bill—Section 702 of the bill would require imposition of addi-
tional quotas or special fees to the extent necéssary to prevent imports
of subsidized quota cheese from undercutting wholesale prices of U.S.
domestic cheeses. Procedures would be established to ensure that action
is taken against price undercutting in most cases within 58 days of a
complaint but in any event within 68 days. The relief available under
this section would be in lieu of countervailing duties, which could not
be imposed on quota cheese from countries which have undertaken. in
an approved cheese agreement, not to use subsidies to undercut U.S.
prices.

Section 702(a) of the bill would require the “administering author-
1tv” (the Secretary of Treasury or the official to whom administration
of the countervailing duty law may be transferred by law) to deter-
mine whether any foreign government is granting a subsidy on quota
cheese and to publish a%ist of the type and amount of each such sub-
sidy. The list would be published annually beginning not later than
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January 1, 1980, and medifications of the list would be determined and
published quarterly. Furthermore, at any other time, any person could
request the administering authority to make a determination with re-
spect to particular products or alleged subsidies. The administering
authority would be re(}uired to make such a determination within 30
days and to modify the list according to his findings. The administering
authority could require that a request include pertinent information
reasonably available to the requesting party. The administering au-
thority would be required to consult with the Secretary of Agriculture
in determining the list.

Section 702(b) would provide that, upon written complaint by any
person, the Secretary of Agriculture shall determine, within 30 days,
whether an article of quota cheese is—

(1) offered for sale in the United States on a duty-paid whole-
sale basis at a price less than the domestic wholesale market price
of similar United States cheeses and

(2) subsidized by a foreign government.

The second element would be determined by reference to the list of sub-
sidy practices, unless the person making the complaint alleges a new
type or degree of subsidization which is not embodied in the list. In the
latter case, the administering authority would make a redetermination
and report the result to the Secretary of Agriculture.

If the Secretary of Agriculture finds both price undercutting and
subsidization, then the Special Representative for Trade Negotiations
(STR) would be required, within 3 days, to notify the foreign gov-
ernment _concerned. That government would have fifteen days after
the notification to eliminate the subsidy or take steps to prevent price
undercutting. If neither action is taken in the 15-day period, the
Secretary of Agriculture would report to the President his determi-
nation of subsidization and price undercutting and recommend impo-
sition of a special fee or additional quota, possibly including an import
ban, as he determines necessary.

Section 702(d) would provide rules for Pres‘dential action. Within
seven days of receipt of the Secretary’s determination and recommen-
dations, the President normally would be required to impose either a
fee or a total or partial ban on imports of the cheeses subject to the
determination. The fee would be in the amount the President deter-
mines is necessary to prevent price undercutting, except that the fee
may not exceed the amount of the subsidy.

The exception to this rule is that the President could request a re-
determination and report by the Secretary, if the President believes
the Secretary’s determination is “unsubstantiated by fact.” The Presi-
dent would be required to request this redetermination within seven
days of receipt of the original determination and report, and the
Secretary of Agriculture would then have a further seven days to
investigate and report his determinations and recommendations, as
they may be modified. Unless the new report is that there is no subsi-
dizatien or price undercutting, the President would, within three
days, proclaim the special fees or quotas as described above.

Section 702(e) would establish technical rules: the imposition or

‘modification of fees or import quotas would apply three days after the
President makes a proclamation (thus enabling public notice prior to
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the effective date), and fees would be treated administratively as nor-
mal duties, except for purposes of tariff preferences, e.g. there wounld
be no exemption for a beneficiary of the Generalized System of
Preferences. L .

Section 702(f) would exempt from countervailing duties quota
cheeses which are the product of countries specifically agreeing not to
undercut U.S. prices through subsidization. If a country does not so
undertake in an agreement approved under section 2(a) of this bill,
then its quota cheeses would be subject both to section 702 and the
countervailing duty law. All non-quota cheeses are subject to the
countervailing duty law. , )

Section 702(g) would provide that, if the Secretary of Agriculture
receives evidence and assurance that either subsidization or price un-
dercutting with respect to future entries of cheese subject to fees or
special quotas will be eliminated, the President would terminate the fee
or special quota. The President would also be required to modify exist-
ing fees or special quotas to the extent the Secretary of Agriculture
finds such modifications necessary to prevent price undercutting.
Modifications could be increases or decreases in the special quotas or
fees, but no fee may exceed the amount of the subsidy.

Reasons for the provision.—Section 702 of the bill both implements
obligations of the cheese agreements and establishes procedures in-
tended to minimize the potential harm of increased imnorts of sub-
sidized cheeses. Most of the bilateral agreements prohibit imposition
of countervailing duties on quota cheeses which do not undercut do-
mestic cheese prices, but permit countermeasures if there is such under-
cutting through subsidies. The exceptions are the agreements with
Australia, New Zealand, Israel, and Argentina. Quota cheese from
these countries will be subject to both the provisions of section 702 and
the countervailing duty law, should they export subsidized cheese to
the United States.

The provisions of section 702 have two major advantages for the
dairy industry compared to the countervailing duty law as revised in
title I of this bill. The primary advantages are speed (about 2 months
for relief, as compared to about 18 months for actions under current
countervailing duty law and up to 814 months for a countervailing
duty action under title I) and assurance of relief without the need to
demonstrate injury (which will be required for countervailing duties
under title T of this bill).

There is the disadvantage that section 702 only will prevent price
undercutting while the countervailing duty law results in duties
equal to the net amount of thé subsidy. Countervailing duties could
thus effectively drive from our market some foreign cheese benefiting
from very large foreign subsidies which will probablv remain in the
market if price undercutting alone is eliminated. Tt is problematical
whether cheese from countries, such as New Zealand and Australia.
which are able to underprice our cheeses without subsidies. would soon
replace the Euronean cheese in onr market. and thereby eliminate the
original benefit. of the countervailing duties, The committee concludes,
n any event, that given the commitments not to imnose countervailing
duties against quota cheese which is not undercutting our prices, the
expedited procedures in this section are preferable to the counter-

vailing duty provisions.
Pl
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It is recognized that demonstrating price undercutting may be dif-
ficult. The committee expects the Department of Agriculture promptly
to devise and propose regulations for determining U.S. wholesale
prices, and to take account of public comments during a 60-day period
before issuing final regulations. The requirement that regulations be
issued by January 1, 1980, is not intended to preclude modification of
those regulations if experience and advice from the private sector show
this to be desirable.

The committee expects that any undercutting which does arise will
be -promptly eliminated by the foreign government concerned, with-
out requiring imposition of fees or special quotas. However, the com-
mittee expects that the Department of Agriculture and the Presi-
dent will be attentive to the risk of sporadic price undercutting which
is eliminated during periods of investigation, foreign consultation, or
reinvestigation by the Secretary of Agriculture, but resumed later if
no action is taken. If such hehavior is repeated, the committee ex-
pects vigorous action, including close monitering of prices and as-
surances, and possibly an import prohibition, to prevent such abuse.

Finally, the committee emphasizes that the time limits are outside
limits. Many cases should be handled in less time, and very seldom,
if ever, should the President ask for a reinvestigation by the Depart-
ment of Agriculture after the Secretary’s first report.

The following are letters received by Senator Nelson from the
Special Representative for Negotiations with respect to the MTN
cheese agreements and the cheese import program which will be
established under the provisions of this bill :

THE SPECIAL REPRESENTATIVE FOR TRADE NEGOTTATIONS
Washington, D.C., May 2, 1979.
Hon. Gayrorp NELSON,
U.8. Senate, Committee on Finance,
Washington, D.C.

DEear SEnaTor Nrrson : This is in response to your letter of April 15
raising a number of specific questions with respect to the possible
effects of the Multilateral Trade Negotiations (MTN) on the U.S.
dairy industry.

1. With respect to the MTN Cheese Agreement the answers to the
points that you raised are as follows:

A. How long will the new quotas remain in effect?

' The new quotas on cheese imports will remain in effect indefinitely.
No further quota increases were either promised to our trading part-
ners or implied in any way during the negotiations. There are effec-
tively only two ways that these quotas could be modified in the future.
One is through trade negotiations, Most observers believe it is ex-
tremely unlikely that there would be any further negotiations along
the lines of the MTN in this century. However, should there be any
further negotiated change in the quotas, the proposed changes would
have to be submitted to the Congress for aporoval. Quotas could also
be changed under section 22 of the Agricultural Adjustment Act if
the President finds that a different level of imports is necessary to
ensure that imports do not materially interfere with the price sup-
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port program for milk or substantially reduce the amount of milk
produced in the United States.

B. Under what circumstances, and by what procedures may the |
President modify the quotas?

Currently section 22 specifies procedures which must be followed
when the President acts to raise or lower dairy quotas. Under the nor-
mal section 22 procedures, the U.S. International Trade Commission
(USITC) makes an investigation in response to a request from the
Secretary of Agriculture to determine whether imports of a given
product are interfering with the domestic support program or (in
the case of a proposed increase) whether a higher level of imports
could be accommodated without interfering with the domestic sup-
port program. The report and recommendations of the USITC are
forwarded to the President who makes the final determination with
respect to any action which might be appropriate. Section 22 also
provides emergency procedures which allow the President to act first
upon the recommendation of the Secretary of Agriculture, with a
subsequent investigation by the USITC.

C. How does the definition of “extraordinary” differ from the
emergency standard already found in section 22:

The administration has proposed that for the next 3 vears, except
in extraordinary circumstances, the normal selection 22 procedures
would be used with respect to any proposed increases in section 22
quotas. The term extraordinary is intended to define and limit the
emergency standard already found in section 22 in such a way that
‘the normal section 22 procedures would be utilized in all bt truly ex-
traordinary circumstances. The type of situation which has led to
emergency actions in the past would not be considered extraordinary.
This would mean the use of the emergency provisions during the
next three years would be extremely unlikely.

D. What happens after the end of the 3-vear period :

At the expiration of the 3-vear period, actions under section 22
would revert to the previous practice and could be taken either under
the normal provisions of section 22 or under the smergency provi-
sions. Modifications in section 22 quotas are made solely on the deter-
mination of the President that the new level of imports (whether
higher or lower) is at levels which would not “materially interfere
with the price support program for milk or substantially reduce the
amount of milk produced in the United States.”

E. What steps in this process are subject to appeal, and in which
courts:

With respect to Judicial review under section 22, there are two
points at which a procedure could be challenged.

First, when the USITC gives its report and recommendations. there
could be a challenge in the Federal District Court relating to whether
or not the USITC conformed to the procedural requirements of sec-
tion 22. Second. there could be a challenge when the President takes
action. on the cuestion of whether procedural requirements had been
met. This could be in the Federal District Court. or in the Customs
Court if the action took the form of a protest of an actual entry into
the United States of the product under quota.
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F. Are quota actions under section 22 permanent or temporary :

Actions under section 22 can be permanent, as in the case of the im-
plementation of the MTN Cheese Arrangement, or temporary. Most of
the past section 22 actions have been in the form of temporary in-
creases for a specific time-frame.

2. With respect to Judicial review under the new price undercutting
enforcement statute, a challenge could be made at two points. First
where the USDA makes its determination, the action could be chal-
lenged in the Federal District Court on procedural grounds. It is
likely that the Court would also review the factual finding since the
statute will be non-discretionary in that regard. There could also be a
challenge when a final action is taken, on the same grounds as above,
also with a probable review of the factual basis for the action. This last
challenge could take place in the Federal District Court, or if there
is an actual entry of the product, in the Customs Court. (Nore.—The
provisions of the Customs Court Act now before Congress would
assure that all of these challenges could go to the Custom Court, by
providing that court with equity jurisdiction).

There is always, of course, the possibility of challenge on the
grounds of arbitrary and capricious action dither with respect to sec-
tion 22 or the price undercutting enforcement mechanism.

I hope that this information is helpful to you.

Sincerely,
RoBerT S. STRAUSS.

THE SPECIAL REPRESENTATIVE FOR TRADE NEGOTIATIONS,
Washington, July 11, 1979.
Hon. Gayrorp NELsON,
United States Senate,
Washington, D.C.

Dear SEnaTor NELson : This is in response to your July 9 letter re-
questing additional clarification with respect to the cheese import pro-
gram as proposed under the Trade Agreements Act of 1979. Jim
Starkey, Assistant Special Trade Representative for Agricultural
A ffairs, responded briefly to a number of these questions during the
hearings this morning. The following additional comments are in-
tended to provide a more detailed response to your questions:

1. Under the new cheese quota, “grinder” cheese—cheese for fur-
ther processing—is still subject to total quota. However, dairy farmers
are worried that a good deal more grinder cheese might come into the
U.S. market, because of the abolition of the price-break system. What
assurance is there that this will not happen?

Under the proposed cheese import program, all competitive cheese
imports will be under fixed quota. Since each supplying country will
have a specific quota by type of cheese, there will be a built-in incen-
tive to maximize returns by exporting as much high-quality, high-
priced specialty type cheeses to the United States as possible as op-
posed to lower-quality, lower-priced “grinder” cheese. Therefore, we
anticipate that the new arrangement will result in increased imports
of high-quality cheeses rather than “grinder” cheeses.

62-025 0—80——14 (Pt. 1) BLR
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%a. If, in the future, the President believes there is a specific need
to increase cheese imports for a specific time, what will be the pro-
cedure under section 22 of the Agricultural Adjustment Act?

The procedure will be the same as currently exists under section
92, with the exception that the President cannot use the emergency
authority under section 22 for the next 3 years unless “extraordi-
nary” circumstances require immediate action. The normal section 22
procedures require that the President direct the U.,S. International
Trade Commission to do an investigation and to report to him its find-
ings and recommendations before any action is taken to increase the
quotas. This normal procedure will be followed under all except “ex-
traordinary” circumstances.

2b. Is my understanding correct that the President must make his
case on record and must specify the period in which he proposes in-
creased imports? '

The Secretary of Agriculture is the initiator of action under section
22. If the Secretary has reason to believe that any article is being or
is practically certain to be imported into the United States under con-
ditions and in quantities so ag to render or tend to render ineffective
or materially interfere with the domestic price support program, he
shall so advise the President. If the President agrees, under the normal
section 22 procedures, he would direct the 1.S. International Trade
Commission to undertake an investigation of the facts. During the
USITC investigation the Secretary of Agriculture must make a case
on record and specify the period during which he proposes to increase
imports. Other interested parties, including of course representatives
of the domestic dairy industry, would also have an opportunity to
make their views known with respect to the proposed action.

Zc. For the first 3 years of the new Trade Agreement, the President
may not use his emergency authority under section 22. Please elabo-
rate on this restriction.

As indicated in 2a above, the administration has proposed that for
the next 3 years, except in extraordinary circumstances, the normal
section 22 procedures under which representatives of the domestic
dairy industry could make their views known would be used with re-
spect to any proposed increases in section 22 quotas. The term extraor-
dinary is intended to define and limit the emergency standard already
found in section 22 in such a way that the normal section 22 procedures
would be utilized in any but truly extraordinary circumstances. The
type of situation that has led to emergency action in the past would
not be considered extraordinary. This would mean that the use of
emIqxl;gti,ncy provisions during the next 3 years would be extremely
unlikely.

3. .. . what assurances can you provide that the Agriculture De-
pqrtmaent will have a strong voice in cheese classification if a dispute
arises? '

As a result of difficulties encountered in the past in the classification
of cheese, an interagency committee has been established to resolve
differences with respect to cheese classification. Under current proce-
dures, an industry representative can request that the Department
of Agriculture, along with the other agencies in the committee, re-
view the classification of a type of cheese. The interagency committee
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then examines the classification to independently determine the proper
classification of the cheese. Members of the interagency committee
include USDA, Customs, FDA, and the U.S. International Trade
Commission. In addition, we anticipate that classification problems
will not be as significant under the new cheese import program as
has been the case in the past. Under the new program essentially all
cheese except sheep’s milk, goat’s milk and soft ripened cow’s milk
cheeses packaged For retail sale will be under quota. The three re-
maining categories of nonquota cheeses are much more readily identi-
fiable than is currently the case.

4. In enforcing the price-undercutting mechanism in S. 1376, how
will the United States take account of the “tied-products” situation,
where an importer deals with a single supplier for cheese and other
products, agreeing to import the cheese at an artificially high price
and the other products at artificially low ones to compensate ?

The “tied-products” problem should be eliminated under the new
cheese import program. Under the existing program, exporters on
some occasions circumvented the quotas by pricing cheese at the
border above the price break. In this way, the cheese entered the United
States outside of quota. Importers were then compensated by price
discounts on other products. Under the new program the price break
will be eliminated and since all cheeses except sheep’s milk, goat’s milk
and soft ripened cow’s milk cheeses packaged for retail sale will be
under quota, the incentive to invoice cheese at a higher price should
be eliminated.

5. . .. how will the United States deal with the situation where
private concerns are giving assistance to U.S. importers—by way of
“free” advertising, promotional services and so on—as a form of sub-
sidizing their purchases?

The Trade Agreements Act of 1979 (S. 1376) offers a broad enough
definition of subsidy to encompass the payment of advertising and
promotional services by governments. Consequently, any such payment
which results in the sale of imported cheese below the domestic whole-
sale price for like U.S. products will be subject to countermeasures
under title VII of the proposed law.

Thank you for bringing your concerns and questions to my attention.

Sincerely,
RoBerT S. STRAUSS.

Limitation on Imports of Chocolate Crumb (Section 703
" " oftheBill)

Present law.—Chocolate crumb, divided into two categories de-
pending upon butterfat content, is subject to a quota of 21,680,000
pounds under section 22 of the Agrienltural Adjustment Act (7 U.S.C.
]6243, allocated among Ireland, the United Kingdom, and The Nether-
ands.

. Imports of these articles have been at least 10 million pounds less
than the quotas for each of the last 4 years. Under the headnotes of the
Appendix to the Tariff Schedules of the United States, part 3, unused
amounts of quotas may be reallocated only among the countries having
an initial quota allocation. ‘
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The bill—Section 703 of the bill would grant Australia a quota of
2,000 metric tons (4,400,000 pounds) of chocolate crumb having over
5.5 percent butterfat content. New Zealand would receive a quota of
one kilogram (2.2 pounds) of such chocolate crumb, and one kilogram
of chocolate erumb with a butterfat content of 5.5 percent or less. These
quota rights would be in addition to the quota now allocated. A

Reason for the provisions.—Agreements with Australia and New
Zealand require these changes. The addition of these major dairy-
producing countries to the group now permitted to ship to the United
States may lead to much greater utilization of quotas.

Amendments to the Meat Import Law (Section 704 of the Bill)

Present law.—The meat import law (P.L. 88482, §2; 19 U.S.C.
1202 note) provides that, if the Secretary of Agriculture estimates
that imports of certain meats will exceed 110 percent of an adjusted
base quantity, then the President must impose quotas at the level of the
adjusted base quantity. The meats subject to the law are fresh, chilled,
or frozen beef, veal, goat, and sheep (except lamb) classified under
items 106.10 and 106.20 of the Tariff Scehdules of the United States.
The adjusted base quantity is determined by a statutory formula which
is intended to preserve the ratio of imports to domestic production of
these meats that existed in the period 1959-63.

The President is empowered to increase or suspend quotas if he
makes certain findings. In the entire history of the meat import law
(enacted in 1964), the President has maintained quotas under this law
for only one brief period in 1976, and those quotas were at a level equal
to 110 percent of the adjusted base quantity. However, since 1969, the
President has negotiated import restraint agreements with foreign
suppliers, except for the years 1973 and 1974, when quotas were sus-
pended during a period of relatively high beef prices. The President
has generally sought through these agreements to keep imports slightly
below 110 percent of the adjusted base quantity (the trigger level)
thus avoiding the need to proclaim quotas. In some years, however, in-
cluding 1978 and 1979, the President has permitted imports under the
agreements in excess of the trigger level, after first proclaiming, then
suspending, quotas under the meat import law.

The agreements are negotiated under section 204 of the Agricultural
Act of 1956, which also permits the President to prohibit imports of
meat in excess of the quantities specified in the agreements.

Imports since 1970 have been as follows:

[In billions of pounds]

Year . Actual imports Trigger levels

197
. 1,170 1,008
%g; 1132 1127
197 3% i
1974 T T s 120
o7 1,079 1,130-1, 200
1976, {%gg 1’%
1 1,250 1,281
a7e 1,485 1,302
197 = T 11,570 1,28

1 Estimate.

Source: U.S. Department of Agriculture.
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The bill—Section 704 (a) of the bill would amend the meat import
law in two respects. First, a conforming change would be made to reflect
the division of existing tariff item 106.20 of the TSUS into two items,
106.22 and 106.25 under section 505 of this bill. This change would not
affect the substance of the meat import law in any way. Second, the meat
import law would be amended to make new tariff item 107.61, covering
certain high quality beef cuts, subject to restriction under the meat
import law, without increasing the total level of imports under the
law. For example, if a quota would have been required at a level of 1.3
billion pounds under current law, that level would be required by this
provision, but the imports under item 107.61 would count against the
quota in addition to the articles counted under current law.

Section 704(b) would provide that the President may not pro-
claim an annual quota of less than 1.2 billion pounds for any cal-
endar year after 1979 under the meat import law, regardless of the level
of the adjusted base quantity.

Reasons for the provision—These changes implement agreements
with Australia, New Zealand, Canada, and Haiti. As noted, some
changes are purely technical. The addition of item 107.61 to the meats
covered in the meat import law reflects a condition of the U.S. conces-
sion to Canada to reduce the duty on this new TSUS item, as set out
in section 506 of this bill. In fact, only a small amount, of imports from
Canada is expected under this item, and there will be no increase in the
level of imports under the meat import law.

The 1.2 billion pound minimum access requirement is not expected to
permit more meat imports than would be the case without the require-
ment. A quota level below 1.2 billion pounds could only result under
the meat 1mport law in situations where domestic meat production is
very low in relation to demand. In those situations, history shows that
the President would very likely permit a much higher level of imports
or suspend limitations totally.

Views of the Committee on Agriculture, Nutrition and Forestry
on Agriculture and the Multilateral Trade Negotiations

The Committee on Agriculture, Nutrition and Forestry has car-
ried on extensive discussions with the Administration on the Multi-
latera]l Trade Negotiations as they relate to agriculture. The Com-
mittee on Finance includes in its report on the bill the following views
of the Agriculture Committee on the MTN as it relates to agriculture:

Introduction

The difficulty of reducing barriers to agricultural trade has been
reemphasized with each successive round of Multilateral Trade Nego-
tiations (MTN) since World War II. Major participants in the MTN
have argued that agriculture presents special problems that cannot
be solved within the framework of the General Agreement on Tariffs
and Trade (GATT) because trade barriers on major agricultural
products are often linked directly to domestic agricultural policies.
Any change in the form or level of trade protection may be tanta-
mount to a change in domestic agricultural policy. Such domestic
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policies reflect complex economic, social, and political forces in each
country, and most countries feel that these are sovereign matters to
be determined in national legislatures snd not in international trade
negotiations. ) \ ‘

In actuality, most agricultural trade barriers take the form of
quotas, variable levies, and discriminatory standards designed to
achieve domestic policy objectives. GATT has had little success in deal-
ing with such nontariff barriers (NTB’s). Furthermore, because most
major agricultural trading countries are almost exclusively either ex-
porters or importers of major temperate zone commodities, it becomes
very difficult to reach agreements on balanced reductions in trade bar-
riers within the agricultual sector.

Previous MTN Negotiations

The Dillon round—The Dillon round of trade negotiations, cofi-
cluded in 1962, represented a turning point with respect to agricul-
tural trade negotiations. The European Community (EC) began to
formulate its Common Agricultural Policy (CAP) during the course
of the Dillon round. While there was little specific information about
the CAP at that time, it was clear that it would inevitably raise the
level of protection for some members of the EC, Furtherinore, the
United States and others were concerned that the level of protec-
tion eventually afforded by the CAP would be higher than the average
that then existed in the EC. (This did turn out to be the case.) Be--
cause the EC was in the early stages of formulating its CAP, it was
unable to negotiate a broad range of agricultural trade issues. As &
consequence, there were relatively small gains in agricultural trade
liberalization, and almost all of them dealt with tariffs.

The Kennedy round—The Kennedy round of negotiations began
in 1963 and ended in 1967, and during this time the United States
continuously insisted that concessions on agriculture had to be an
integral part of a successful trade negotiation.

As the structure of the CAP emerged, it became increasingly clear
that it would insulate the EC market from outside suppliers. The
EC’s policy achieved a harmonization of agricultural prices among
the member countries. This inevitably meant that surplus producing
countries within the EC (such as France) would receive large price
Increases, their production would be stimulated, and the FC would
become progressively more self-sufficient in major products like grains,
meats, and dairy products. The United States viewed the Kennedy
round as a vehicle for moderating the growth of agricultural trade
barriers in the EC and for maintaining an export market for key U.S.
agricultural products.

While agreeing that agriculture should be included in the trade
talks, the EC argued that its CAP was in the process of being formu-
lated and, therefore, could not be negotiated. Furthermore, the evolv-
ing CAP was the only major common policy of the EC. Members of
the EC viewed attempts to negotiate agricultural policy as a threat
to the EC itself. Consequently, the results of the Kennedy round fell
far short of the agricultural sector’s expectations.
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The Tokyo round.—The most recent round of multilateral trade
negotiations under the GATT began in Tokyo in the fall of 1973 and
was largely carried out in Geneva.

The negotiations took place during three U.S. administrations
amid growing concern over our trade deficit. In agriculture, the Unit-
ed States has had an increasingly favorable trade balance which is
expected to reach $16 billion in the current year against total agricul-
tural exports of $32 billion.

Agriculture was given a high priority in these negotiations, and the
reduction of nontariff barriers was seen as the key to expanded agri-
cultural trade. In agricultural matters, the Department of Agricul-
ture worked closely with the Office of the Special Representative for
Trade Negotiations, which was responsible for the negotiations.

A package of priorities for agriculture was developed under the
guidance of the Department of Agriculture with the Office of the Spe-
cial Representative for Trade Negotiations. The U.S. negotiators also
drew on the expertise of the agricultural sector through the Agricul-
tural Technical Advisory Committees (ATAC’s), which were estab-
lished to provide information on livestock, dairy, grains and feed, to-
bacco, poultry and eggs, fruits and vegetables, oilseeds, and cotton. An
Agricultural Policy Advisory Committee (APAC), composed of pri-
vate agricultural sector representatives, was set up to provide guidance
regarding the trade negotiations in relation to U.S. agricultural pol-
icy. These groups met frequently and gave advice during the negotia-
tions and as the implementing legislation was being drafted.

The objective of the Tokyo round was to continue the rapid growth
in U.S. agricultural exports which have expanded from $6.7 ‘billion
in 1970 to $32 billion this year. Other major aims included reducing
the trade restrictions of the Japanese and European Community
markets. -

During the negotiations, the United States was also concerned over
the possibility of expanding trade in newer product areas and encour-
aging increased export opportunities for developing countries.

The U.8. Agricultural MTN Package

There are three basic elements of the U.S. agricultural MTN pack-
age: él) codes related to agriculture, especially the codes on Subsidies
and Countervailing Duties, Technical Barriers to Trade (Standards),
and Government Procurement; (2) commodity agreements; and (38)
tariff and nontariff consessions.

Codes

Code on subsidies and countervailing duties—The code would im-
pose four significant obligations with respect to subsidies:

(1) Notification—In agdition to existing GATT obligations, a sub-
sidizing country would have to provide to another country, upon re-
quest, Information about the nature and extent of any subsidy. If a
subsidizing country does not notify GATT of a subsidy it maintains,
then any other country adhering to the agreement may notify the
Committee of Signatories to the agreement about that subsidy.

(2) Certain primary products.—Countries adhering to the agree-
ment would not grant export subsidies on farm, forest, or fishery prod-
ucts (not including primary mineral products) in a manner that re-
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sults in the subsidizing country having “more than an equitable share
of world export trade” including the displacement of exports from
another country that adheres to the agreement. Furthermore, countries
would not subsidize exports to a “particular market in a manner that
results in prices materially below those of other suppliers to the same
market.” '

(8) Other products—In perhaps the strongest and clearest obliga-
tion of the code, countries adhering to the agreement “shall not grant
export subsidies” on products other than “certain primary products,”
i.e., farm, forest, or ﬁs%ery products.

(4) Determination of injury.—Before a signatory could impose
countervailing duties on imports from countries adhering to the code,
it would be required to find not only the existence of a subsidy but also
the existence of material injury or the threat of material injury to
domestic industry caused by the subsidy.

The Committee on Agriculture has two primary concerns regarding
possible interpretations of certain provisions of the code.

First, the committee is troubled by the potential for abuse in the
determination of a signatory’s equitable share of world export trade
in a given commodity. In order to make such determination, the code
states that consideration will be given to the signatory’s market share
during a representative period. The representative period is defined
by the code as “the three most recent calendar years in which normal
market conditions exisited”. The committee is concerned that these
provisions could be interpreted so that a signatory who had estab-
lished its market share by means of export subsidies during the three
most recent calendar years would be able to capture unwarranted
benefits. It is the sense of the committee in proceedings before the
GATT on export subsidies that market shares acquired during the
“representative period” as the result of export subsidies should not
be considered “equitable shares” for purposes of determining whether
a violation of the code has transpired. ,

Second, the committee is concerned about the criteria to be used
in making a determination of material injury to the agricultural
sector.

The legislation establishes special rules for agricultural products;
however, the committee wishes to amplify and strengthen the lan-
guage of the legislation accordingly.

Special rules are set out for agricultural products, including that
a finding of no material injury or threat of material injury with re-
spect to producers of an agricultural product may not be based solely
on the fact that the prevailing market price is at or above a mini-
mum support price, and that the International Trade ‘Commission
should consider whether any increased burden on a Government in-
come or price support program exists in investigations involving agri-
cultural products. Government income or price-support programs are
aimed at guaranteeing that farmers receive a fair and reasonable mar-
ket price. If the market price falls to or below this level and the
farmers take advan of the program, the government must inter-
vene in the market. The necessity of such Government intervention
could be sufficient for a showing of material injury.

The committee also wishes to acknowledge that wheat producer
groups are very concerned that the Code on Subsidies and Counter-
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vailing Duties would serve to prevent them from competing with the
EC’s subsidized wheat exports to third country markets.

Great Plains Wheat, Inc., initiated a section 301 complaint late in
1978 against the European Community alleging that subsidized wheat
sales had undercut U.S. third country markets. The Office of the
Special Representative for Trade Negotiations agreed that the com-
plaint had merit and has undertaken consultations with the European
Community regardirg this matter. The committee has been assured
that the Subsidies and Countervailing Duties code will strengthen
Ehe hand of the United States in dealing with such complaints in the

uture.

Code on technical barriers to trade (standards).~—The purpose of
the code is to discourage signatories from setting up product standards,
product testing, and product certification systems that create unnec-
essary obstacles to international trade. To achieve this purpose, the
code establishes obligations including among others the following:

(1) Signatories shall attempt to harmonize technical standards and
certification systems insofar as possible, provided that such harmoni-
zation is not inappropriate for reasons such as national security, pre-
vention of deceptive practices, protection of human health or safety,
animal or plant life or health, or the environment.

(2) Signatories shall provide timely notice and adequate informa-
tion regarding technical standards and certification systems that do
not correspond to international guidelines. ~

(3) Signatories shall equally apply technical standards and certi-
fication systems to all like products of national and foreign origin.

(4) Signatories shall ensure that central government bodies comply
with provisions of the code.

(5) With respect to regional, State, local, and private entities,
signatories shall use all reasonable means within their power to pro-
mote the observance of the code by such entities.

The Standards Code does not require the United States to change,
on its own initiative, any U.S. standards, test methods, or certification
systems. Existing practices of all code signatories would, however, be
subject to the code’s procedures for international complaints.

Concerns have been raised over the role of the Office of the Special
Representative for Trade Negotiations in the implementation of the
Code on Technical Barriers to Trade (Standards). The Special Repre-
sentative is charged with coordinating the consideration of interna-
tional trade policy issues, and discussions and negotiations with for-
egin countries regarding standards-related activities.

It is the sense of the committee that as a coordinator, rather than
an expert in any particular standards-related activity, the Special
Representative should seek the advice of the Federal agencies, depart-
ments, and offices having expertise in the particular area under consid-
eration. It is not the role of the Special Representative to negotiate
international standards arrangements or to formulate independently
the United States international trade policy, but rather to aid the
various government agencies and departments having statutory re-
sponsibilities for standards in the development and execution of a
consistent international trade policy.

The committee also is of the view that, in consultations regarding
standards violations by the United States, the views of the agency or
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person alleged to be engaging in the violations should be sought and
the issue worked out with those agencies and representatives directly
involved in the matter.

Code on Government Procurement.—The code obligates the signa-
tories to publish their procurement laws and regulations and have
those laws and regulations reflect the rules embraced in the code.

Purchasing entities are obligated to publish all bid opportunities.
They have discretion in their choice of purchasing procedures, pro-
vided they observe the requirement of providing the maximum de-
gree of competition possible.

Code rules are designed to discourage discrimination against for-
eign supplies and suppliers at all stages of the procurement process.
Specific rules are prescribed on the drafting of specifications for goods
to be purchased, advertising of prospective purchases (including the
details for inclusion in the notice and tender document), time allotted
for the preparation and submission of bids, awareness of contracts,
and hearing and reviewing of protests.

The thrust of the code 1s that it will be largely self-policing. Rules
and procedures are structured so as to provide the fullest oppor-
tunities for any problems that may arise during any phase of the
procurement - process to be resolved between the potential supplier
and the procuring agency.

Obligations under the code will not apply to those procurements
for which there are national security considerations. The code rules
will also not apply to procurements under a tied-aid agreement. The
code would not initially apply to Government purchasing of services
except those services that are incidental to the purchase of goods.
Department of Agriculture purchases of agricultural products under
farm support programs and for human feeding programs are simi-
larly not subject to code rules. Nor are Department of Defense food
purchases included in the code.

The committee sought and received assurances from the adminis-
tration that the code would not affect the purchase of agricultural
commodities by the U.S. Government.

Commodity Agreements

Efforts were made to negotiate commodity agreements for wheat,
beef, and dairy. The negotiations were successful for beef and dairy
but unsuccessful for wheat.

In spite of extensive efforts, the negotiations to establish a new
International Wheat Agreement were not successful. The United
States had proposed a new wheat agreement which would have in-
cluded establishing internationally coordinated, nationally held wheat
reserves and a new food aid convention with a target of 10 million
tons of food assistance pet year for the developing countries.

The proposed new wheat agreement also provided for a series of
steps to be taken cooperatively in adiusting reserve stocks during
periods of surplus and short supply. There were significant differ-
ences among the exporting, importing, and developing countries over
the size of the proposed reserve and the price levels at which various
corrective steps would be undertaken.

In Fehruary 1979, the negotiations ended in failure. However, the
United States and other countries agreed to increase their food assist-
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ance commitment under the Food Aid Convention. The total level of
food assistance provided in recent years has been well above the 4.47
million ton commitment in the 1971 Food Aid Convention. With the
failure of the negotiations for a new wheat agreement, it was agreed
to extend the existing consultative and information-sharing Inter-
national Wheat Agreement and the Food Aid Convention for 2 years
through June 1981.

Some administration spokesmen still hope that the discussions on
a new International Wheat Agreement may resume at some time in
the future. The major wheat exporting nations—the United States,
Canada, Australia, and Argentina—met recently and agreed to hold
regular sessions to exchange information and avoid undercutting each
other’s market.

The Arrangement on Bovine Meat provides a mechanism to ex-
change information on meat among countries. An International Meat
Council will be established under the auspices of the GATT, and par-
ticipating countries are to provide the Council with information on
production, consumption, stocks, prices, and trade. The Council can
make recommendations, The governments are, however, under no
obligation to accept recommendations that require unanimous consent
of participating governments.

The International Dairy Arrangement is also designed to enhance
cooperation and exchange of information. In addition, it contains
economic provisions specifying minimum export prices for milk pow-
der, milk fat, and certain cheeses. These pricing provisions will not
affect U.S. trade in these products since the minimum prices fall well
below U.S. market and support prices. An International Dairy Coun-
cil will be able to make recommendations but such recommendations
are not binding and can be made only with the unanimous consent
of the signatories.

Tariff and Nonitariff Concessions

The trade concessions received by the United States under the
MTN are difficult to determine with precision although various esti-
mates place the expected increase in U.S. agricultural exports at
around $500 million. This figure relates to 1976 exports worth about
$2.4 billion. The total value of U.S. agricultural exports covered by
concessions received is nearly $4 billion, but many concessions are
designed to protect our markets more than to expand them. The ad-
ministration ha s argued that, in spite of the modesty of the conces-
sions, the agreement will not only increase trade but also stem the
rise of protectionism which would be very harmful to agriculture.
(The estimate of .increased trade is based on full implementation of
all the concessions, which is expected to occur no later than 1987.)

ESTIMATED VALUE OF REDUCTIONS IN NONTARIFF BARRIERS AND DUTIES
{In thousands of dollars]

. Duty
Commodity NTB reductions Total
199, 800 52,203 252,003
23,600 2,680 6, 280
55,200 27,548 82,748
42, 450 20, 664 63,114
84, 600 1,000 85, 600

Total. o o oeemeeeecmemmnmmmmmecessnmnnanneenoe 405, 650 104, 905 509, 745
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Concessions from Japan—The trade negotiations with Japan were
carried out in a strained atmosphere. As in the case of most agricul-
tural negotiations, the discussions were carried out bilaterally and
then added to the total package when completed. ]

The U.S. negotiators and the Agricultural Technical Advisory
Committees were impatient with Japan’s unwillingness to allow
freer trade and its insistence on protecting its agricultural system for
reasons of national security and self-sufficiency.

The United States insisted that additional agricultural exports were
needed to help reduce the trade imbalance between the two countries,
but the Japanese responded they were already heavily dependent on
the United States for food imports. The Japanese also pointed out
that the United States had established an embargo on soybean exports
in 1973 ; therefore, they could not afford to become even more depend-
ent on the United States for food imports.

In addition, several of the most important U.S. requests—especially
beef and citrus products—related to extremely sensitive and heavily
protected Japanese industries.

After extensive negotiations, the Japanese finally agreed to expand
their imports of 150 agricultural products. High quality beef, orange
and grapefruit juices, and oranges represented the main increases.
The quota increases for these commodities do not represent a change
in the Japanese import system. The Japanese also agreed to fix or
bind the existing duty on soybeans, which is zero. The zero binding
on soybeans is an insurance policy to meet possible future competition.
Tt is estimated that the concessions from Japan could approach $200
million in increased trade when fully implemented.

Concessions from the EEC —The European Economic Community’s

Common Agricultural Policy has created serious concern among U.S.
agricultural producers because of its restrictions on trade and its sub-
sidization of exports to third-country markets. The United States
does not have a trade imbalance with the European Community, and,
therefore, the atmosphere of the EC negotiations was less strained
than those with Japan. In addition, the United States was faced with
having to grant agricultural concessions to the EC.
_ The major concessions granted by the European Community were
in the area of high quality beef, poultry, rice, tobacco, and speciality
products. These concessions are expected to be worth over $150 million
annually when fully implemented.

_ Concessions from Mexico and other countries—The trade negotia-
tions with Mexico became involved with other issues, such as the
migration of illegal aliens to the United States, the possible sale of
petroleurn to the United States, and the sale of Mexican winter vege-
tables to the United States. Nonetheless, the Mexican Government
has made a tentative offer to allow unlimited imports of soybean meal,
ztt cgncessmn which is expected to be worth $55 million in additional

rade.

Concessions were received from other countries on a variety of com-
modities such as almonds, canned peaches and fruit cocktail, rice,
vegetable protein concentrates and isolates, raisins, prunes, and certain
fresh fruit.

Trade Concessions Granted by the United States.—Concessions were
offered by the United States on approximately $2.6 billion of agricul-
tural imports. These concessions by the United States are expected to
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tncigaé%e annual agricultural imports by about $156 million annually
Yy .

Most of the increase in agricultural imports is accounted for by the
expanded cheese import quotas. This increase has been estimated, based
on 1976 statistics, at approximately $120 million. However, looking at
1978 import statistics, the additional trade value of the cheese conces-
sion when instituted is expected to be approximately $56 million, This
is a result of substantial increases in imports of above price-break
cheeses (cheese not now covered by quota) during the past 2 years.

The new quota on cheese is 111,000 metric tons. This quota brings
under it a number of cheeses not now covered by quotas. Thus, it is ex-
pected that the agreement, in effect, will provide a limit on the growth
of cheese imports not now covered by quota. The coverage of cheese
under quota is expected to increase from about 50 percent of the pres-
ent cheese imports to about 85 percent when the concession is imple-
mented.

Total cheese imports, both quota and nonquota, for recent years are
as follows: for 1976, 93,913 metric tons; for 1977, 95,015 metric tons;
for 1978, 109,878 metric tons. The level of cheese imports for 1980 will
be no more than the 111,000 metric tons provided under the bill with
an estimated additional 15,000 metric tons outside the quota.

In light of the debate over the increased quota for cheese, it is the
sense of the committee that the Department of Agriculture be required
to monitor the cheese imports closely. This was the only major U.S.
concession in agriculture, and it will be essential to make certain that
the increased imports do not undermine the milk price support
program. '

The other concessions granted by the United States would appear to
be of rather limited value in terms of increased trade. The duty on im-
ported meat was lowered from 3 cents to 2 cents per pound. However,
since the quantity of meat is controlled by quota, this decrease should
have no impact on the volume of meat imported.

If negotiations with Mexico are completed, U.S. live cattle duties
will be equalized at 1 cent per pound for all imports from Mexico and
Canada. These changes are expected to result in additional imports of
just over $2.7 million, primarily from Canada and Mexico.

The duty on two grades of high quality wool were reduced from 25.5
cents per pound to 10 cents per pound and from 27.7 cents per pound
to 11 cents per pound. These duty reductions are expected to yield an
additional $8 million in imports.

There were a number of other concessions in the area of processed
foods and vegetables.

The concessions by the United States are expected to result in addi-
tional imports as follows:

ESTIMATED VALUE OF REDUCTIONS IN NONTARIFF BARRIERS AND DUTIES

[In thousands of dollars]

. Duty

Commaodity NTB _ reductions Total
Livestock_ . o e 540 13, 175 13,715

Grains. ...ooonooaoeo e emeaes 75 , 433 2
OilSBOd . - o e wmme e 1,110 1,110
;ruf)its/vegmbles___ Iilgg (15, %?g 6, 555
iy o/eoton- oo 121, 414 ' 200 121, 614

L -1 7,906 8

Total e 122,494 33, 654 156, 148
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The estimate of increased imports is based on full implementation
of all the concessions which is expected to occur at latest by 1987.

Legislative Changes

The major changes in the legislation under the trade bill relate to
the increase in the cheese quota. ) )

In 1975, the United éqtates countervailed against the EC’s subsi-
dized cheese imports. Collection of countervailing duties on these im-
ports has been waived under the authority of the Trade Act of 1974
pending the conclusion of the MTN. The EC indicated that it would
not negotiate on any agricultural matter until the United States
agreed to waive the countervailing duty on cheese. The United States
consented to this provision, but it demanded in return the EC’s agree-
ment to a new arrangement which placed most competitive cheeses
under quota and created a new mechanism designed to prevent sub-
sidies from undercutting the prices of comparable domestic cheeses
at the wholesale level. The new quota system will be promulgated by
the President under section 22 of the Agricultural Adjustment Act.
The legislation stipulates that the President may not proclaim an
increase in the 111,000 metric ton cheese quota for any year at any
time before January 1, 1983, unless warranted by extraordinary
circumstances. It is the committee’s understanding that in any such
case, the procedures under section 22 would be followed.

Under the proposed legislation, an exporting country that utilizes
subsidies for cheese would be subject not only to the new quotas but
also to a commitment not to undercut U.S. domestic wholesale cheese
prices. Any subsidy applied in a manner inconsistent with this-com-
mitment would be subject to countermeasures by the United States
in the form of tightened quotas or increased import fees.

The proposed legislation provides that at the beginning of each year,
the Secretary of the Treasury would determine and publish a list of
the existence, type, and amount of foreign government subsidies on
cheese subject to quotas. Upon request, the Secretary of the Treasury
wilé determine the exisfence, type, and amount of a subsidy within
30 days. '

Upon receipt of an allegation that subsidized quota cheese is enter-
ing at prices below the domestic wholesale price for similar products,
the Secretary of Agriculture would determine whether the allegation
is correct within 30 days. If it is correct, within 3 days the Special
Trade Representative shall notify the foreign country involved.

If the subsidized price undercutting is not eliminated within 15 days,
the President shall impose within 7 days a fee or quota on the imports.
If the President concludes that the Secretary of Agriculture has erred
as to the facts, he may require the Secretary to review the case for an
additional 7 days; if after the review the Secretary of Agriculture
concludes he has not erred as to the facts, the President shall impose
a fee or quota on the imports.

As part of the cheese agreement with Australia, the United States
has agreed to establish a 2,000 metric ton quota for chocolate crumb
imports from Australia. At present, Australia does not have a quota
for chocolate crumb. (Chocolate crumb is subject to section 22 quotas.)
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The new legislation would direct the President to impose the new
quota level on cheese and chocolate crumb through a proclamation
under section 22 of the Agricultural Adjustment Act. Hearings, find-
ings and recommendations by the International Trade Commission
would be waived by the legislation.

MTN Effects on Agricultural Employment

While it is extremely difficult to make an estimate of the employ-
ment impact of the trade agreements, Prof. James Houck of the Uni-
versity of Minnesota, who was a witness at the committee’s June 28
hearing, has made such an estimate. These figures relate not only to
direct agricultural employment but to the entire agribusiness sector.

Professor Houck’s estimates are that there would be an increase
in agricultural employment of 22,000 jobs and an additional 12,000
jobs in marketing, processing, and other related employment. As a
result of increased imports, there would be losses in agricultural em-
ployment of 5,000 jobs and a further loss of 3,000 jobs in marketing,
processing, and related employment. The estimated effect of these
employment changes would be an increase of 26,000 jobs, of which
17,000 would be in agricultural employment and 9,000 in marketing,
processing and other employment.

Agricultural Sector Reaction to the MTN

Since the trade package has been completed, various farm organi-
zations have indicated their support of the trade agreement. The
American Farm Bureau Federation and the National Council of
Farmer Cooperatives have strongly endorsed the agreement, while
other groups, such as the National Grange, the National Cattlemen’s
Association, and the National Farmers Union, have indicated their
support with qualifications. The National Federation of Milk Produc-
ers has indicated its opposition to the agreement.

The trade advisory groups were mixed in their reaction to the trade
agreement. A majority of the Agricultural Policy Advisory Com-
mittee supported the agreement, but the Agricultural Technical Ad-
visory Committees were split in their positions. The cotton, fruit and
vegetables, oilseeds and products, and tobacco ATAC’s were generally
favorable. The grain and feed and poultry and egeg ATAC’s were
somewhat neutral, while the dairy and livestock ATAC’s were
negative.

Commiittee on Agriculture, Nutrition and Forestry’s Conclusions

It would appear that the net benefits received by the United States
from specific agricultural product concessiosn will be rather modest
given the time and effort spent on the negotiations. However, as one
hearing witness pointed out, U.S. agricultural exports are currently
in a strong competitive position and the trade package should be
looked at in terms of helping achieve further gains in the years ahead.
The nontariff barrier “codes”, in particular, should strengthen the
U.S. position considerably.
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One of the main points expressed by administration witnesses and
agricultural groups is that a more concentrated followup is required
if the full benefits of the negotiations are to be realized. Officials
charged with enforcing U.S. rights under the trade agreements will
have to actively pursue those countries who violate the provisions of
the codes, Failure to do so will generate adverse effects on U.S.
agricultural trade.

In addition, much consideration will have to be given to proposals
for reorganizing the Federal bureaucracy so that it will be better
suited to rectify our trade imbalance and to promote exports of Amer-
ican goods and services.

Agricultural groups have recommended that the Foreign Agricul-
tural Service and its functions remain within the Department of Agri-
culture and not be moved to some new agency. While assurances have
been received by the committee regarding this matter, it is important
that this recommendation not be overlooked in developing any reor-
ganization plan.

It is hoped that U.S. agricultural groups will continue to play a
meaningful role in the implementation of the new trade legislation.
The success of the trade package will depend upon the further efforts
of these groups to expand U.S. exports. The committee is insistent that
they be permitted to participate to the fullest extent possible in the
follow-up work still to be done on agricultural trade.

TITLE VIII-TREATMENT OF DISTILLED SPIRITS

Title VIII of the bill implements Certain Bilateral Agreements to
Eliminate the Wine-Gallon Method of Tax and Duty Assessment
approved by the Congress under section 2(a) of the bill.

Subtitle A—Tax Treatment of Distilled Spirits

Present Law

Wine gallon and proof gallon methods of taxing distilled spirits

Under present law an excise tax is imposed upon all distilled
spirits produced in or imported into the United States. This distilled
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spirits tax is imposed at a rate $10.50 per gallon or a proportionate
amount of tax on a fractional part of a gallon (Code section
5001(a)).2

The distilled spirits tax is imposed, i.e., the distilled spirits become
subject to tax, when the spirits come into existence (Code section 5001
(b)).2 However, the amount of the tax is not determined until the
spirits are removed from the bonded premises in which they are held
(Code section 5006 (a) ).

One of two alternative methods is used for computing the tax, de-
pending upon alcohol content of the spirits at the time the tax is de-
termined.* Under the first of these methods, the proof-gallon method,
the distilled spirits tax is based both upon the volume of spirits and
its alcohol content at the time when the tax is determined. The alcohol
content, or “proof,” of spirits is measured on an arithmetic scale of
zero to 200. (For example, 150 proof spirits are 75 percent alcohol.)
Spirits are considered to be “at proof” when they are 100 proof, ie.,
contain 50 percent alcohol. The volume of the spirits is measured in
standard U.S. liquid gallons.* A proof gallon is consequently one
gallon of spirits at 100 proof.® As the proof gallon method applies,
the tax is computed at a rate of $10.50 per proof gallon. For example,
one gallon of 150 proof spirits is equal to 1.5 proof gallons and is sub-
ject to a tax of 1.5 times the $10.50 per gallon tax, or $15.75.

The second method of determining the distilled spirits tax is the
wine-gallon method, which is based solely upon the volume of liquid,
measured in wine gallons, and is not based upon alcohol content. (As
noted above, footnote 5, a wine gallon is equal to one U.S. gallon of
liquid measure.) This method applies when the spirits are below 100
proof at the time the tax is determined. For example, one gallon of
80 or 86 proof spirits would be subject to a tax of $10.50.

As these two methods apply in practice, domestic producers of dis-
tilled spirits usually withdraw the spirits from bond Eefore the spirits
are bottled, (i.e., while they are in bulk, contained in tanks or barrels),
at a time when they are above 100 proof, and subsequently reduce the
spirits to the proof at which they are bottled for consumption (for ex-
ample, 80 or 86 proof) by the addition of water and other ingredients.
Because these domestic spirits are usually at or above 100 proof when
the tax determination is made, the tax is computed on the basis of
proof gallons. Similarly, some foreign produced spirits are imported in
bulk at or above 100 proof, so that these spirits are also taxed on a
proof-gallon basis when removed from bond. In contrast, most foreign
produced spirits which are bottled in the country of origin are im-
ported at below 100 proof and are taxed at $10.50 on each wine gallon
when removed from bond. This results in a higher effective rate of tax
on these bottled imported spirits than on spirits taxed on a proof-

1Unless otherwise indicated, references to Code sections in the explanation of subtitle
A of title VIII are to the Internal Revenue Code of 1954 (26 U.S.C.), as amended.

2 Distilled spirits generally come into existence when they are recovered from the still.

3In addition, actual payment of the tax {8 not ordinarily required until a later time.
The payment provisions are discussed in more detall, infra, Taz Payment Provisions.

¢ Customs duties on imported distilled spirits are also determined under these alterna-
tive methods (19 U.S.C. 1202; Tariff Schedules, Part 12, Schedule 1, Headnote).

8 The standard U.S. liquid gallon equals 231 cubie inches. For purposes of the distilied
spirits tax, it 1a also called a wine gallon (Code gection 5041(c)).

¢ Technically. a proof gallon is defined as “a United States gallon of proof spirits, or
the alcokbolic equivalent thereof” (Code section 5002(a)(8)). Proof spirits means a lquid
which contains one-half of its volume of ethyl alcohol at a temperature of 60 degrees
Fahrenheit (Code section 3002(a) (7)).

62-025 0—S80 15 (Pt. 1) BLR
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gallon basis. For example, if a gallon of domestically produced or bulk
mnported spirits is at 160 proof at the time of tax determination, the
tax is $16.80 (1.6 proof gallons X $10.50 tax per proof gallon.) Where
this gallon of distilled spirits is subsequently diluted with one gallon of
water to make two gallons of 80 proof spirits, the effective rate of tax
for each gallon of these spirits 1s $8.40 ($16.80+2). In comparison,
a gallon of foreign produced and bottled spirits, which has been re-
duced to 80 proof before it is bottled and imported, is subject to the
distilled spirits tax on a wine gallon basis, so that this gallon of dis-
tilled spirits is subject to tax of $10.50 (which is $2.10 per gallon more
than the tax paid on 80 proof spirits bottled in the United States).

Rectification taxes

In addition to the $10.50 per gallon distilled spirits tax, present law
imposes an occupational tax upon persons who blend, purify, refine,
process or otherwise rectify distilled spirits or wine in the United
States. The occupational tax is imposed at a rate of $110 per year for
a rectifier of less than 20,000 proof gallons, and at a rate of $220 per
year for a rectifier of 20,000 proof gailons or more (Code sections 5081
and 5082).

A gallonage tax is also imposed on rectified distilled spirits or wines
at a rate of $.30 per proof gallon (or. proportionate part thereof).
Rectified distilled spirits or wines are those which have been blended,
purified, refined, processed or otherwise changed from their original
state (Code sections 5021 and 5082). This tax is subject to numerous
comphicated statutory exceptions (under Code section 5025). It ap-
plies only to spirits rectified in the United States and does not apply
to imported products (either bottled or in bulk) which have been recti-
fied abroad but have not been further rectified in the United States. In
addition, a complementary rectification tax of $1.92 per wine gallon is
imposed on cordials, liqueurs and similar compounds of distilled spirits
which contain more than 2.5 percent, by volume, of wine which has
an alcohol content of more than 14 percent; and a complementary rec-
tification tax of $.30 per proof gallon is imposed on mixed or blended
rums or fruit brandies which have not been aged in wood for at least
two years (Code sections 5022 and 5023).

Government supervision of distilled spirits operations

Under existing law, the Secretary of the Treasury has strict control
of distilled spirits, including both liquors for beverage purposes and
alcohol for industrial purposes, from the beginning of the production
process to the point where the spirits are removed from bond. This con-
trol has been maintained through a rigid system of separate premises,
permits, inspections, investigations and on-site supervision, under a
complicated system of statutory and regulatory provisions which date
back to the Civil War.

The production and processing of distilled spirits involves a number
of separate operations, beginning with the storage and preparation of
grain and other raw materials, through fermentation of these materials
to create alcohol, recovery of the alcohol through distillation of the
fermented mash or wort, storage or aging the distilled spirits in bulk
warehouses, blending, processing or otherwise rectifying the spirits be-
fore bottling, bottling the spirits in containers for retail sale, and stor-
age of bottled goods. All of these operations occur at a distilled spirits
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plant. However, under present law only some of these operations are
conducted on the bonded premises portion of the distilled spirits plant,
which is the part of the plant where distilled spirits may be held before
tax determination. Under these provisions, operations on bonded prem-
ises include fermentation, distillation and storage of the distilled spirits
in bulk for storage or aging purposes.” Subsequent operations of proc-
essing, rectifying, bottling, and storage of bottled spirits are presently
conducted on nonbonded premises.

Other aspects of the separation of a distilled spirits plant into
bonded and nonbonded premises under present law are the require-
ments that tax-determined spirits may not be comingled with non-
tax-determined spirits in the bonded portion of a distilled spirits
plant and that tax-determined spirits may not be present on the bonded
portion of the plant premises (Code section 5612). Existing law also
limits the permissible activities that may be performed within the
bonded premises of a facility to the extent of requiring segregated
facilities for separate operations of production, denaturation, bottling
in bond, export storage, and warehousing.

In addition to segregation of facilities, present law requires the
physical presence of a ‘T'reasury officer before certain operations on
bonded premises may be performed (Code sections 5221 and 5202).
Currently, distilled spirits may be produced only in a closed dis-
tilling system, under which the spirits in the system are required to be
kept under Government lock or seal until the production gauge is made
(i.e., the quantity and aleohol content are measured) and either the
spirits have been entered for deposit, denatured (i.e., made unfit for
beverage purposes), the tax has been determined, or the spirits have
been removed for a legitimate tax-exempt or tax-free purpose, such as
use for testing or experimental purposes (Code sections 5178(a) and
5211). Rooms and buildings in which undenatured distilled spirits are
stored also may not be unlocked or remain open except when a Treasury
officer is on the plant premises. (These bonded spirits are under the
joint custody of the warehouseman and the Treasury officer assigned to
the distilled spirits plant). In addition, the production gauge for
spirits produced, transferred, tax determined, or removed tax-free,
must be either made or supervised by a Treasury officer. Also, bottling-
in-bond and denaturation operations are required to be supervised by
a Treasury officer.

With the physical separation required under existing law between
bonded -premises and bottling premises (the premises where tax-
determined or tax-paid spirits are rectified or bottled), tax determina-
tion for domestic spirits occurs in almost all cases when they are re-
moved from bond for bottling or rectification at the same plant.
Although the tax is determined when spirits are removed from bond,
payment may be deferred (Code section 5174(a); Treas. Regs.
(f‘ 170.50). As a result of this deferral procedure, existing law has estab-
ished a system of crediting the proprietor with the amount of tax lia-

7 Bottling-in-bond and denaturing are two additlonal operations that are allowed to take
place In bonded premises. “Bottling-in-bond" is the bottling of a restricted class of spirits at
100 proof or more for domestic consumption and the tax determination is deferred for these
upirits. Bottled-in-bond 1s a distinctive type of spirits and 1s denoted both on the label
(under nontax rules) and by a different color (green) tax stamp attached to the bottle, De-
naturing involves the addition of ingredients to make distilled spirits unfit for beverazfe
purposes, so that they may be withdrawn from the bonded premises free of tax, geaerally
for use in industrial produects.
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bility outstanding on spirits lost during rectifying and bottling opera-
tions. However, if losses exceed specific statutory allowances, the tax is
required to be paid on the excess losses (Code section 5008(c)).®

Under existing regulations, distilled spirits products for beverage
use, which have Deen bottled as finished case goods, may be stored by
o proprietor on the nonbonded premises of a distilled spirits plant
(designated as “control premises”) as part of the proprietor’s con-
trolled stock. A rather complex procedure to account for the distilled
spirits tax liability on such controlled stock assures payment of the tax
at the appropriate time. The effect of this procedure essentially is to
require the tax to be paid upon shipment from the control premises,
or, if the spirits are kept in controlled stock inventory, payment of the
tax can be delayed for not more than six months.

Present law also includes a complicated system of requirements to
insure that the liability of the plant proprietor (or importer) for dis-
tilled spirits taxes is adequately secured from the time these taxes are
imposed until they are finally paid. This security is provided through
a series of liens and surety bonds during this period, at some points
with overlapping coverage. For example, the taxes are a first lien upon
the spirits from the time they are created and also upon the bonded
premises (including land, buildings and equipment) of the distilled
spirit plant (Code section 5004 ). Generally, the lien on the spirits ends
when they are withdrawn from the bonded premises upon tax deter-
mination, or for a nontaxable use or exportation. The lien on the prem-
ises and equipment ceases when any tax liability which these assets
secure has been extinguished or where the proprietor has given an
indemnification bond of up to $300,000 for release of this lien.

Collection of the tax is further secured by a series of surety bonds to
cover different operations or combinations of operations within a dis-
tilled spirits plant. For example, separate bonds are available for dis-
tilling, warehousing, and rectification operations (Code section 5173).
In addition, other bonds may be used for combined operations at a
distilled spirits plant (or with an adjacent bonded wine cellar) and to
cover operations at more than one distilled spirits plant located in a
single geographical area. Finally, a withdrawal bond is required in
order to defer payment of the tax between the time the tax is deter-
mined and the actual payment of the tax (Code section 5174). Each
of these bonds is subject to differing maximum and minimum amounts.
(Code section 5173).°

Tax payment provisions

The taxes on distilled spirits are generally required under statu-
tory l§)rov1sions to be collected when the spirits are withdrawn, for
rectification or bottling, from the bonded premises of a distilled
spirits plant, in the case of spirits bottled in the United States; or,
in the case of imported bottled spirits, when removed from the cus-
tody of customs officers (Code section 5007 (a)). However, the pay-
ment of taxes on U.S. bottled spirits may be deferred for up to six

® The maximum loss allowances range from 2 percent of bottled completions for small
distillers to 0.2 percent of bottled completions for large distillers.

® The total amonnt of hond coverage depends wpon the combination of operat\onsJN‘l"
formed by a proprietor. A proprietor who conducts all possible combinations of operations
would be required to provide bond coverage in a maximum amount of $1.6 million. A pro-
p‘ﬂleltor rhgz%oongggt? ol"l‘ly gistlmng nmhlf wt:rehouslng operations would be required to fur-
nish only X n hond coverage. Maximum snd minimum nds are
prescribed either by the statute or under regulations. amounts for the bon
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months while they remain on the control premises of the plant, if a
wit;zhdrg.)wal bond has been posted (Code section 5174 (a) ; Treas. Regs.
170.50).

5 The taxes, including both the distilled spirits gallonage tax and
the rectification gallonage tax, are collected on the basis of returns
under regulations prescribed by the Secretary of Treasury (Code
section 5061; Treas. Regs. §170.49). These regulations provide
semi-monthly return periods, which run from the 1st day through
the 15th day of the month, and from the 16th day through the last
day of the month. Where tax becomes payable during one return
period, the liability must be reported and the tax paid by the end of
the following return period. For example, if the distilled spirits tax
becomes payable on January 10, during the January 1-15 return
period, the liability must be reported and the tax paid by January
31, the last day of the succeeding return period which runs from
January 16 through January 31.2°

Reasons for Change

Repeal of wine-gallon method of determining distilled spirits taxes

In bilateral agreements in return for reciprocal concessions from the
major supplying countries of imported distilled spirits, the Uniied
States agreed as part of the Multilateral Trade Negotiations (MTN)
to remove the “wine-gallon” method of imposing the distilled spirits
excise taxes (and tariffs). As indicated above in the discussion of the
present law method of imposing the excise taxes on distilled spirits,
the wine-gallon method is used for spirits of under 100 proof; and
since spirits imported in bottles generally are below 100 proof, this
has resulted in a higher effective tax (and tariff) rate per actual gallon
of alcohol content on imported bottled spirits than on U.S. bottled
spirits, which are generally taxed under the proof-gallon method.

The bill includes the repeal of the wine-gallon method of imposing
the excise taxes (and tariffs) on distilled spirits. This will remove any
differential tax (and tariff) on imported bottled distilled spirits based
on the contents of the spirits after bottling—i.e., the tax (and tariff)
determination will be based solely on the alcohol content.

Repeal of rectification taxes

With the repeal of the wine-gallon method of determining tax, the
distilled spirits tax on imported and domestically bottled spirits will
be determined on an equal basis. Domestically bottled spirits, however,
are subject to rectification taxes which bottled imports do not incur
since any rectification activities takes place outside the United States.
Therefore, to achieve the parity in tax treatment intended by the
Committee it is necessary to repeal the rectification taxes imposed on
distilled spirits rectified in the United States.

Adoption of all in bond system
As noted above, the repeal of the wine-gallon method of determinin

distilled spirits tax and the repeal of rectification taxes are intende
to eliminate discriminatory ditferences between the tax treatment of

10 Although the taxes on domestic bottled spirits are collected by the Internal Revenue
Service, and the taxes on foreign bottled imported ?lrﬂs are collected by the Bureau of
Customs, the same periods for tax payment are used.
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domestic and imported distilled spirits products. The elimination of
these differences has the further result of obviating the need for tax
determination of domestic distilled spirits prior to processing and
bottling. Consequently, this bill makes certain changes in the existing
system so that distilled spirits taxes will be determined after bottling
for both imported and domestic spirits. Under these changes, which
are categorized as the “all-in-bond” system, all distilled spirits opera-
tions (including processing and bottling) will occur in bond prior to
determination of tax. This establishment of the all-in-bond system is
a logical adjunct to the elimination of tax differentials. In addition, the
existing system has been reviewed and criticized as outmoded and
archaic by Federal tax administration officials and others in recent
years. The Treasury Department, including the Bureau of Alcohol,
Tobacco and Firearms (ATF), the agency responsible for adminis-
tering and enforcing the distilled spirits excise tax provisions, has
conducted various studies and concluded in 1963 and 1978 reports that
the present method of imposing and enforcing distilled spirits taxes
needed modernization.’* In addition, the U.S. General Accounting
Office (GAQO) conducted a comprehensive review of ATF’s adminis-
tration of alcohol excise taxes and concluded that the all-in-bond
method of imposing and administering excise tax on distilled spirits
should be adopted.*?

The Committee agrees with the Treasury Department and the GAO
that the all-in-bond method will improve the administration of the
distilled spirits tax both from the standpoint of the Government and
the distilled spirits industry, and finds that the implementation of all-
in-bond at this time follows logically from the changes made in the
taxing provisions as outlined above. Thus, all operations of a distilled
spirits plant will be conducted under bond and the tax determination
will be made after the spirits are bottled.

Control and supervision of distilled spirits operations

The excise tax treatment of distilled spirits generslly dates back to
the Civil War and the years following when Congress passed statutory
requirements to provide strict regulation of the distilled spirits in-
dustry by requiring that Treasury personnel be located on the premises
of any distillery or facility where distilled spirits were pro£uced or
stored prior to payment of tax. The statutory provisions include re-
quirements for Government locks, seals or other devices on the dis-
tilling facilities so that authorized operations of such facilities can
be accomplished only under the physical control and supervision of
Treasury personnel.

This system, known as “joint custody” of distilled spirits plant fa-
cilities, has also been reviewed and criticized as outmoded and archaic
b{ the Treasury Department and GAO—in the studies mentioned
above. These studies recommended that the “joint custody” require-
ments of the law be simultaneously eliminated with the implementa-

1 A 1963 Treasury staff report entitled ‘Proposed Program for Modernized Liquor Tax
Administration,” was made to the Director, Alcohol & Tobacco Tax Division. Also, a 1978
report was submitted by ATF’'s Distilled Spirits Tax System Review Committee of the
'(I‘Areﬁlu:yz Il:e‘_ll):;'tment, entitled *‘Possible Distilled Spirits Tax System Modification”

) y 8).

13 Report of the Comptroller General to the Joint Committee on Taxation, entitled
“Alcohol and Tobacco Excise Taxes: Laws and Audits Need Modernizing” (Report GGD-
76-91, April 8, 1977)).
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tion of all-in-bond. The Committee agrees with these recommendations
and the conclusion that the elimination of joint custody will improve
the administration of the distilled spirits tax from the standpoint of
the Government and the distilled spirits industry. Accordingly, the
Committee has also included this administrative change in implement-
ing the legislation to the trade agreement.
Time period for payment of distitled spirits tax

The Committee understands that there is a significant period (of up
to 60 days) between the time the distilled spirits tax is required to be
paid by the domestic bottler and the time the tax amount is collected
by the bottler from the vender when payment is received for the
goods. On the other hand, the time period for the imported bottled
spirits to carry the tax is significantly lgss (generally, less than 30
days). In addition, the removal of the wine gallon method of impos-
ing the tax on below-100 proof spirits will primarily benefit imported
bottled spirits by reducing the tax on such spirits. Therefore, the bill
includes an extension of the time period for payment of the distilled
spirits tax for domestic bottlers. After a three-year phase-in of an
additional 5 days per year (beginning in 1980), the time period for
payment of the tax by domestic bottlers will be an additional one-half
month than under present regulations.

Ezplanation of Provisions

In general

The provisions of the implementing legislation will significantly
revise the existing statutory framework concerning the taxation of dis-
tilled spirits and the control of distilled spirits production. These revi-
sions will result in a more uniform system of taxation by eliminating
discriminatory differences in the determination of the excise tax on dis-
tilled spirits. In addition, the bonded premises of a distilled spirits
plant have been redefined to encompass all operations of a plant, from
original production of the spirits through bottling, and the mechanism
for government supervision and bonding for distilled spirits opera-
tions is substantially simplified. Finally, amendments have been made
to the provisions which deal with the timing of distilled spirits excise
tax payments, in order to address disparities which have arisen under
present law.
Repeal of wine gallon method of taxing distilled spirits

Under section 802 of the bill, the wine-gallon method for determining
the $10.50 per %allon excise tax on distilled spirits (under Code section
5001? is repealed. Consequently, the basis for determination of the
distilled spirits tax will be the proof-gallon method.® Under this
method as it applies under the bill, the tax will be comguted on the
basis of alcohol content (including that which is derived from wine or
an aleoholic flavor, ete.), of a distilled spirit or distilled spirit product
when withdrawn from bond (Code sections 5001 (a) (1) and (a) (2)).
'The uniform determination of tax on this basis eliminates the discrimi-
nation under present law against distilled spirits and distilled spirit
products which are below 100 proof at the time of tax determination.**

18 The o'nly exception s that imported perfumes contnlnlng) distilled spirits will con-

i llon basis. (Code section 5001(a) (3)). .
tln‘\.lgr;oe ?e::xlteﬂ;:no: ?"d;l:tl?lled spirits’” has been amended to clarify that the terms include

distilled spirits in whatever form, Le., solid, liquid or gaseous.
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Repeal of rectification tawes

The gallonage taxes on rectified distilled spirits and wines, as well
as the taxes on cordials and liqueurs which contain wine, and on certain
rums or blended fruit brandies, are repealed under section 803 of the
bill. The repeal of these taxing provisions and related administrative
rules under present law (Code sections 5021-5026) will eliminate the
disparity in tax treatment which exists between rectified distilled spir-
its products and similar products of foreign origin, Based on the repeal
of the gallonage taxes, and because all acts of rectification will now be
performed on%)onded premises, the present occupational tax on recti-
fiers is unnecessary and these occupational taxes and related rules
(under Code sections 5081-5084) are also repealed.

All-in-bond system

In general—The result of adopting the all-in-bond system is that
domestic products as well as imported products will now be taxed on
the basis of the alcohol content of the finished product after it has
been diluted and bottled and will include the part of the alcohol
content which is derived from wine or other alcoholic ingredients
added to a distilled spirits product before it is bottled.s Since the
distilled spirits tax will be imposed on the basis of the alcohol content
of the finished product, séction 805 of the bill provides that the bonded
premises of a distilled spirits plant will be expanded to include all
distilled spirits operations, including rectification and bottling. This
all-in-bond system will simplify the operations of a distilled spirits
plant by eliminating the distinction between bonded and non-bonded
operations and premises. It will also serve to eliminate claim proce-
dures for voluntary destruction and bottling losses of distilled spirits
which presently must be used to relieve a proprietor from the tax
where tax-determined spirits are destroyed or lost during processing
and bottling (under Code section 5008 (b) and (¢)).

The bill also eliminates the statutory provisions relating to distilled
spirits bottled in bond, the 20-year statutory forceout rule for spirits in
storage, and the lien provision applicable to the bonded premises of a
distilled spirits plant producing distilled spirits. (Code sections 5233,
5006(a) (2) and 5004(b) (2).) '

_ It 1s recognized that regeal of the existing bottling in bond provi-
sions would eliminate the distinct status of “bottled in bond” products
for tax purposes since all spirits will now literally be bottled in bond.
However, “bottled-in-bond” whiskey has, for example, achieved recog-
nition as a specific type of whiskey. It is intended that the Treasury
Department continue “bottled in bond” as a distinctive product desig-
nation under the labeling regulations of the Federal Alcohol Admin-
istration Act, and that it will establish specific standards of identity
for this product so that “bottled in bond” as a labeling term will con-
tinue to have the same meaning as before.

. The repeal, under the bill, of Code section 5205 (a) (1) will also elim-
inate the requirement for a distinctive strip stamp for “bottled-in-

15 Under existing law, wines and nonbeverage alcoholle flavorl
used in rectified Qistilled spirits products withogt incurring thevdfsgﬁleglﬁ;lt}zsmuxmglnlc’:
they are incorporated after tax determination. Under the all-in-bond system these ingredl-
:ll‘ct:h;ﬂ:l;dg:d n?ode& eb;x;%:leucttai d:{ermllnatiggl. Conseiquently. the bill clarifies that any
ese. in ,
fax (Code sestion 500TCar ), y gredients. will be subject to the distilled spirits
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bond” spirits. The existing strip stamp for these spirits for domestic
consumption is green, while a red stamp is used on other domestic
products. Although for tax purposes it will no longer be necessary to
have a distinctive strip stamp for these goods, the green stamp has
gained considerable consumer recognition as a distinctive mark of the
“bottled-in-bond” spirits. In view of this fact, and consistent with
the retention of “bottled in bond” as a labeling designation, it is also
intended that the Treasury Department continue the use of a green
strip stamp as a distinctive feature for these products.

Establishment and operations of distilled spirits plants—In order
to implement the all-in-bond system, section 805 of the bill also re-
quires that the business and operations of a distiller, warehouseman,*®
or processor ** of distilled spirits may be conducted only on the bonded
premises of a distilled spirits plant by a person qualified to carry on
these operations. The purpose of this provision is to clarify that per-
sons may not engage in these operations except on a qualified distilled
spirits plant or as otherwise provided by law. (This latter phrase
recognizes that such activities, such as those of customs bonded ware-
houses, manufacturers of non-beverage products and users of specially
denatured alcohol, may continue to be carried on outside a distilled
spirits plant.) The provision will also preclude the establishment of a
distilled spirits plant for the processing and storage in bulk of taxpaid
distilled spirits, because permitting these activities to take place out-
side the regulatory controls would pose a serious threat to the revenue.

The establishment of a distilled spirits plant will be restricted to
persons who intend to conduct at such plant operations as either a
distiller, or a warehouseman, or buth. Any person so qualified may also,
upon application and after approval, rectify, bottle or otherwise
process distilled spirits. No operation in addition to those set forth in
the application may be conducted at such plant unless further registra-
tion has been submitted and approved by the Secretary of the Treas-
ury. In addition, the Secretary of the Treasury is vested with author-
ity to prescribe, for each type of operation, minimum capacity and
level of activity requirements for distilled spirits plants. This provi-
sion is designed to enable the Secretary to prevent the establishment
of token distilled spirits plants which would jeopardize revenue col-
lections and cause excessive administrative and supervisory costs.

Section 805 of the bill will also continue the requirement under
existing law that each person required to file an application for regis-
tration and whose distilled spirits operations (or any part thereof) are
not required to be covered by a basic permit under the Federal Alcohol
Administration Act, are required to obtain a permit from the Secretary
of the Treasury before enriuging in such operations (or part thereof).
However, it is noted that the term “processor” is 2 new term under this
legislation and does not appear in the Federal Alcohol Administration

D

18 The term warehouseman is deflned to mean persons warehousing bulk distilled spirits.

7 The term processor is defined under the bill to include a rectifier, bottler, denaturer, or
& manufacturer of a product which 1s made with specially denatured alcohol. This term will
not include bartenders or apothecaries.
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Act. This term includes a person who is a rectifier. A rectifier who is
not also engaged in either denaturing distilled spirits or the manu-
facturing of articles will not be required to obtain a second permit
under this section.®

The new all-in-bond system will also substantially simplify the qual-
ification and use of distilled spirits plant premises, by eliminating the
requirement that separate facilities for the various distilling operations
be established and maintained within a plant. Since the tax under the
all-in-bond system will be determined at the conclusion of the dis-
tilled spirits operations, there is no longer any need for these physical
delineation and separation requirements. Under the all-in-bond system,
these separate activities will be accounted for only by recordkeeping
accounts such as for production, storage, processing and finished goods.
Tanks, vats, rooms or buildings may be used for multiple purposes,
with the type and identification of the spirits being maintained by
appropriate records. However, operations on the bonded premises of a
distilled spirits plant would be restricted to those with respect to dis-
tilled spirits, denatured distilled spirits or articles.’® Wines, while no
longer permitted to be either rectified or bottled on a distilled spirits
plant premises, may be received on such premises only for use in the
manufacture of a distilled spirits product. Code section 5362(b) is
amended to authorize the transfer of wine in bond between a bonded
wine cellar and a distilled spirits plant or between distilled spirits
plants. However, such wine must be used solely in the maufacture of a
distilled spirits product and may not be removed from a distilled
spirits plant for consumption or sale as wine. In addition, the liability
for tax on such wine will continue until the wine is used in a distilled
spirits product or the tax is relieved under any other provision of law
(destruction in bond). All other-operations involving the rectification
or bottling of wines formerly done on the premises of a distilled spirits
plant will be required to be conducted on the premises of a bonded
wine cellar or taxpaid wine bottling house.

Code sections 5362, 5381 and 5043(s) (1) (A) have been amended
and code section 5364 (has been repealed) to permit these activities on
bonded wine cellar premises and the Secretary is given authority to
insure that rectified wine products are not mingled with standard
wines. Under existing law, no proprietor of a bonded wine cellar or
taxpaid wine bottling house engaged in producing, receiving, storing
or using any standard wine, may produce, receive, store or use any
wine other than standard wine, except to the extent it is statutoril
allowed on such premises, With the establishment of the all-in-bon
system for distilled spirits plants, and the termination of the use of the
bottling premises of a distilled spirits plant for the bottling of recti-
fied wines, it is necessary that either a bonded wine cellar or a taxpaid
wine bottling house be permitted to bottle such wine products on
standard wine premises. While existing law prohibits the use of stand-
ard wine premises for such products in an effort to preclude the
substitution of standard wine, such safeguards may continue under
regulations prescribed by the Secretary without requiring a proprietor

~of the bonded wine cellar to separately qualify his premises.

18 A technical amendment is also made to Code rection 5171(d) to delete the incorpora-
aﬂc(;?oxl:)uy reference of Code section 5274, since that section already applies to such permit

1 This hill will permit the manufacture of articles on honded premises and provides that
these articles can be withdrawn free of tax (Code section 5214(a) (11)).
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__In addition, the bill does not authorize the transfer of bottled dis-
tilled spirits in bond. Under present law, bulk distilled spirits and
distilled spirits which have been bottled in bond may be transferred
in bond. This bill authorizes the transfer ohly of bulk spirits, and does
not authorize the transfer of bottled distilled spirits in bond. Con-
sistent witl this restriction, Code section 5215 is amended to authorize
the return of distilled spirits to the bonded premises of the distilled
spirits plant for certain enumerated purposes except mere storage.

Simplification of bonding requirements.—Another significant
change made with the adoption of the all-in-bond system under the
bill involves the treatment of surety bonds to secure unpaid liabilities
for the distilled spirits tax. While the present law requirement of
surety bonds is continued, the bond system is simplified to reflect the
expansion of bonded premises under the all-in-bond system.

Under Section 805(c) of the bill, the bonding requirements (Code
section 5173) have been completely revised, and the provisions relating
to liens on distillery property and the furnishing of indemnity bonds
as methods of securing tax payment are repe‘alexf The bonds required
under 5173 will now be the primary source ensuring payment of taxes.
As amended, these rules will continue to require a bond from the
proprietor in order to engage in distilled spirits operations and a
withdrawal bond for removal of spirits from bonded premises before
the tax has been paid. Similarly, a proprietor is allowed to provide
one bond to cover all operations and a separate withdrawal bond for
removal of spirits from bonded premises before the tax has been paid.
In addition, the one plant operations bond will, where applicable,
cover the operations at a bonded wine cellar which is adjacent to the
distilled spirits plant and operated by the same person, and also opera-
tions at two or more distilled spirits plants (and adjacent bonded wine
cellars), where these plants are located in the same geographical area
(as designated in regulations prescribed by the Secretary,’* and are
operated by the same person. For purposes of the provisions relating
to operation of related facilities by the same person, a corporation and
its controlled subsidiaries are considered to be the same person.

Withdrawal bonds will, as provided in present law, cover with-
drawals from one or more bonded premises where the operations on
these multiple premises could be covered under the same operations
bond. More importantly, there is provision for a new category of bond,
called a unit bond, which will cover both operations and withdrawals
in connection with one or more premises which could be covered by the
same operations bond.

Under the bill, no maximum or minimum amounts for these surety
bonds will be prescribed by statute. The Secretary of the Treasury is
authorized to set minimum and maximum amounts for each type of
bond under these provisions after there has been an opportunity to
study the effect of the all-in-bond system on the necessity to secure

2 The term bulk distilled spirits means distilled spirits in a contalner having a eapacity
in excess of one wine gallon.

2 Under the existing provisions of section 5173, a single blanket bond is also allowed for
certain distilled spirits operations at different plants in the same geographical area, which
fa glrnently defined to be one of the seven regions designated by the Bureau of Alcohol,
Tobacco and Firearms for purposes of its administrative operations.

—
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payment of the tax by the proprietors of distilled spirits plants. In
addition, where a single bond covers more than one operation, activ-
ity, or facility, the total amount of bond furnished by the proprietor
under these revised rules may be used to satisfy any liability arising
under the terms of the bond. Also, where a proprietor chooses to fur-
nish separate operations and withdrawal bonds, the coverage under
these bonds is separate and exclusive, as is provided under existing
law.

Controls and supervision—Another important revision is set forth
in section 806 of the bill. These provisions will eliminate the joint
custody concept whereby bonded warehouses are required to be kept
under government locks and certain activities on the bonded premises
are required to be conducted only under government supervision. This
section will make on-site supervision and the use of government locks
and seals optional at the discretion of the Secretary of the Treasury.
This discretionary authority provides the Secretary with flexibility
to continue to assign Treasury officers and require government locks
at plants where necessary, but to eliminate this supervision where it is
unnecessary. ’

In addition, the bill eliminates the requirement for a closed distilling
system and vests in the Secretary the authority to prescribe regulations
to require such controls over the distilling system as he deems neces-
sary to adequately protect the revenue. This authority will extend to
the entire distilling system regardless of whether the spirits are in a
potable or readily recoverable state.

Eztension of time for payment of tax on distilled spirits bottled in the
United States

The Committee understands there is presently a significant period
(generally, 15-60 days) between the time the distilled spirits tax is
paid on spirits bottled in the United States (included bottled spirits
produced in the United States and those imported in bulk) and the
time this tax is recouped by the bottler from the wholesaler or other
purchaser through payment for the goods which are sold. By compari-
son, it has been indicated that the delay in passing through the tax on
imported bottled spirits by the importer to his purchaser is signifi-
cantly less (on the average 0-15 days), and in some situations the
importer may be able to sell and receive payment for these imported
spirits (thereby, in effect, being reimbursed for the tax) before the
tax payment has actually been sent to the Treasury Department.?

The disparity in timing creates significantly greater working capital
requirements for domestic distillers than for importers because the
tax comprises a large percentage of the selling price of the distilled
spirits sold by the distiller or importer. In order to deal with this dis-
parity in timing and working capital requirements, the bill extends
the period for payment of the tax on distilled spirits bottled in the
United States. '

. Under section 804(b) of the bill an additional semi-monthly period
is provided for the payment of the distilled spirits tax on spirts (both

B This difference arises from a number of factors. including credit practices in the dis-
tilling industry. the application of certain state liguor control laws. and the ability of im-
ported bottled spirits to be transferred in bond (i.e., before determination and payment of
tax) between customs bonded warehouses and thereby achieve placement nearer to thelr
ultimate markets than is possible for apirits bottled in the United States.
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domestic production and bulk imports) bottled in the United States.?®
The additional period will be phased-in over three years at 5 addi-
tional days for 1980, 10 additional days for 1981, and an entire semi-
monthly period (of, on the average, 15 days) for 1982 and subsequent
years, beginning with the first return period in each of these calendar
years. For example, if the distilled spirits tax becomes payable during
the January 1-15 return period, which is the first semi-monthly return
period in 1980, the taxpayer would have until February 5 of that
year (which is the January 31 end of the next return period plus 5
days) to report and pay the tax. Similarly, after this provision is
fully phased-in for 1982 and later years, the taxpayer will have until
February 15 to report and pay the tax for the January 1-15 period.**

The Administration has indicated that it included this semi-monthly
additional deferral period in the implementing legislation to provide
a measure of relief for domestic distillers and boitlers who may be
adversely affected by the concession made in favor of foreign distillers
and battlers through the repeal of the wine-gallon method. The Ad-
ministration indicated very strongly that this proposal was a quid pro
quo as a result of the unique circumstances in this area and that it does
not favor the use of the deferral in this case as a precedent for any
other area. The Committee supports the Administration position in
this regard and agreed that this provision will not be treated as a
precedent for purposes of deferring the payment periods of other
excise taxes.

Effective date

The amendments under these provisions will take effect on January
1, 1980.2° Transitional rules are also provided to facilitate an order.y
change-over to the all-in-bond system on January 1, 1980, so that
taxable distilled spirits will neither escape tax nor be subjected to
double taxation.

Transitional rules—The change, under the all-in-bond system, of
nonbonded premises to bonded premises means that the status of
of bottled spirits in controlled stock on January 1, 1980 must be con-
verted from tax-determined to non-tax-determined spirits. This con-
version is necessary to avoid the double taxzation of these products
when they are later removed from bond under the new system.

Under the transitional rules, the tax on all bottled distilled spirits
in controlled stock will become immediately due. At this time, the
proprietor can elect to extinguish this liability either by paying the
tax or by converting the products to bonded stock. Converting the
(sipirits to bonded stock will relieve the proprietor of the previously

etermined tax liability. The election to pay the tax is intended to
permit proprietors to elect to pay the tax under the old system if it is
more advantageous to them. Similar provisions are also made for the
conversion of bulk wine and wine in controlled stock.

The bill also permits distilled spirits to be returned to bond for
certain purposes and the tax on such products to be credited or

® The extension in time for payment will also apply to payments of the distilled spirits
tax imposed on spirits produced in Puerto Rico and U.8. possessions, including the Virgin
Islands (Code sections 7631(2) (B) and 7652(a) (2)). :

4 The present law rules under Code section 75303 will also continue to apply to this ex-
tended payment period so that where the due date for return and payment falls on a
Saturday, Sunday or legal holiday, it is extended to the firat succeeding day which is not a
Saturday, Sunday or legal holiday.

% However, none of the changes made by these provisions are intended to affect any
right, duty, proceeding or liability arising under laws in effect before January 1, 1980.
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refunded. Under the transitional rules, products containing alcoholic
ingredients, other than distilled spirits which were tax-paid under
the old system, will be permitted to be returned only to the plant
from which they were withdrawn so that the amount of tax Ba.ld on
such products can be determined from records at that plant. )

Finally, the provisions under the bill which require existing dis-
tilled spirits plants to file new applications for registration (Caode
section 5171) and new bonds (Code section 51;(33 to reflect the change
to the all-in-bond system, will not be interpreted so that plants which
were qualified as of May 1, 1979, will be denied new gqualification by
reason of the new conditions placed on qualification under the bill.
However, all proprietors will be required to have a new bond to cover
all of their distilled spirits plant operations as of the effective date
of this bill,

Revenue effect
Repeal of the wine-gallon method of taxing distilled spirits is esti-
mated to reduce budget receipts by $66 million in fiscal year 1980, and
by $100 million annually during each of the next four fiscal years.
Adoption of an all-in-bond system and repeal of rectification taxes
are estimated to reduce budget receipts by $3 million in fiscal year 1980
and by $2 million annually during each of the next four fiscal years.
Extension of time for payment of taxes on distilled spirits bottled
in the United States is estimated to reduce budget receipts by $40 mil-
lion in fiscal year 1981, by $100 million in fiscal year 1982, and by $3
million in fiscal years 1983 and 1984. '
The overall revenue effect of the above-mentioned distilled spirits
rovisions will be to reduce revenues by $69 million in fiscal year 1980,
Ey $142 million in fiscal year 1981, by $202 million in fiscal year 1982,
and by $105 million in fiscal years 1983 and 1984. -

Subtitle B—Tariff Treatment

Section 851 to 856 of the bill repeals the wine-gallon method for
assessing customs duties on imports of distilled spirits. As with excise
taxes, the wine-gallon method of duty assessment has the effect of
increasing the duty on most liqluor imported in bottles because the
duty is assessed as though the liquor were 100° proof, even though
its actual proofage is less. For example, the duty on a bottle of
Scotch imported at 86° proof is 14 percent higher on a wine-gallon
basis than if it had been assessed on a proof-gallon basis.

Section 851 repeals the provision that each wine gallon is to be
counted as at least one proof gallon by amending headnote 2 to
part 12 of schedule 1 of the Tariff Schedules of the United States
3’_I‘S_US to state that the standard for determining .the proof for

istilled spirits when imported is the same as that degned'in the laws
relating to internal revenue. Section 852 replaces the rates of duty
In rate columns numbered 1 and 2 of the TSUS with rates equiyalent
to the protection afforded by the wine- allon method of assessment
of both the excise taxes and the duties. These new rates of duty have
the effect of denying imports any of the benefits otherwise available
from the elimination of wine-gallon. Thus, for example, the rate of
dl;fly_on whiskey in containers under 1 gallon under TSUS item 168.69
will increase from 51 cents per wine gallon to $2.30 per proof gallon.
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Of this increase of $1.79, approximately $1.70 is attributable to the
excise tax and $0.08 to the duty.

Rates of duty reflecting the wine-gallon equivalent level of protec-
tion will apply to articles entered, or withdrawn from warehouse,
for consumption after December 31, 1979, as provided under section
853, unless the President exercises the authority provided in section
855. Section 855(a) authorizes the President to proclaim the column
1 rates of duty in effect on January 1, 1979, i.e., prior to the elimina-
tion of 'wine-gallon, but determined on a proof-gallon rather than a
wine-iallon basis if he determines that adequate reciprocal conces-
sions have been received under a trade agreement entered into under
the Trade Act of 1974. For example, the rate of duty of 51 cents per
proof gallon may be proclaimed on whiskey under TSUS item 168.69
if this condition is met. Furthermore, if any rates are so proclaimed,
thess new rates will be deemed to be the rates of duty existing on
January 1, 1975. These rates would, in turn, become the base rates
to which reductions negotiated under the authority under section 101
of the Trade Act would be applied. These duty reductions would not
take effect unless the President makes the determination that recipro-
cal concessions have been received.

The Committee understands that at the present time the items for
which reciprocal concessions have not yet been received in the MTN
include arrack, bitters, brandy (not valued over.$9 per gallon),
tequila, vodka (valued not over $7.75 per gallon) and imitations of
brandy. These items will not be subject to the authority under section
855(a) unless trade agreements are entered into under the Trade Act
with the countries supplying those products.

Section 855 (b) provides that any rate of duty proclaimed under sub-
section. (a) shall be deemed to be a trade agreement obligation entered
into under the Trade Act of benefit to foreign countries, for purposes
of the authority of the President to withdraw, suspend, or modify
such obligations under section 125 of the Trade Act. If the President
proclaims a lower rate of duty on an item as authorized under sub-
section (a), subsection (b) authorizes the President to terminate that
rate of duty under section 125(c) of the Trade Act and to revert to
rates up to the column 1 wine gallon equivalent rates of duty provided
under section 852 of the bill, as an alternative to reverting to the wine
gallon method of duty assessment. ]

Section 854 requires the President to review foreign tariff and non-
tariff barriers affecting U.S. exports of alcoholic beverages, and to
report the results of his review to the Congress no later than January 1,
1982, If, as a result of the review, the President determines that a
foreign country has not implemented concessions to the United States
affecting alcoholic beverages negotiated in trade agreements entered
into under Title I of the Trade Act before January 3, 1980, then the
President must withdraw, suspend, or modify the application of sub-
stantially equivalent trade agreement obligations of benefit to that
country under the authority of section 125 of the Trade Act. If the
President determines, as a result of his review, that foreign tariff or
nontariff barriers are unduly burdening or restricting U.S. exports
of alcoholic beverages, then he must enter into negotiations under the
Trade Act to eliminate-or reduce such barriers. For purposes of this
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section the term “alcoholic beverages” is intended to include wine and
beer as well as distilled spirits.

Section 856 amends section 311 of the Tariff Act of 1930 to permit
transfers of certain liguor products between Customs bonded ware-
houses, regardless of their location, notwithstanding repeal of section
5522(a) of the Internal Revenue Code. This amendment is necessary
because section 5522 (a) explicitly permitted such transfers but section
311 arguably permits such transfers only to “exterior ports”. Section
856 also makes a conforming amendment to repeal the reference to
rectification taxes in section 311 of the Tariff Act of 1930 as of Janu-

ary 1, 1980.

TITLE IX—ENFORCEMENT OF UNITED STATES
RIGHTS

Introduction

In the Texts Concerning a Framework for the Conduct of World
Trade (Framework Agreement), agreed to in the Multilateral Trade
Negotiations (MTN) and approved in section 2(a) of this bill, a num-
ber of provisions are contained affecting the procedures by which sig-
natories to that agreement may seek resolution of dispntes involving
rights and obligations under the General Agreements on Tariffs and
Trade (GATT). Additionally, many of the other agreements involv-
ing particular aspects of trade (e.g., subsidies/counterveiling duties,
customs valuation) negotiated in the MTN and approved in section
2(a) of this bill contain specific procedures for resolution of disnutes
involving the rights and obligations under the agreement of signa-
tories to the agreement. The results of these dispute settlement proc-
esses will be an evolving set of decisions providing significant gquidance
in the conduct of international trade among signatories to the agree-
ments, and perhaps providing guidance for non-signatories as well.
Absent effective use of the dispute settlement processes bv the United
States, adherence to some of the agreements bv the United States could
lead to minimal, uncertain, or perhaps harmful results.

Title IX of the bill would amend existing law to provide a means
for the effective use of the dispute settlement processes agreed to in the
MTN, and to reflect U.S. determination to make vigorous use of such
processes as well as to eenforce its rights under all trade agreements.
Additionally, it would provide a useful and effective means for re-
sponding to unresolved disputes under trade agreements and to un-
justifiable, unreasonable, or discriminatory activities not covered by
the dispute settlement provisions of the international trade agree-
ments or the GATT but which. in fact, burden or restrict U.S. com-
merce. Section 301 of the Trade Act of 1974 would be amended to
provide new, time-limited procedures for a private party to seek to
have the President use his existing authority under section 301 to
respond to unjustifiable, unreasonable, or discriminatory acts. policies,
or practices of foreign countries which burden or restrict U.S. com-
merce. In addition, this authority would be expanded so that the
President would have clear authority to pursue U.S. rights under any
trade agreement and to respond to any act, policy, or practice which
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is inconsistent with, or otherwise denies benefits to the United States
under, any trade agreement.

Multilateral Trade Negotiations

A major U.S. objective in the MTN was to devise rules and proce-
dures to insure timely and fair enforcement of U.S. rights under the
GATT and under the agreements negotiated in the MTN. This ob-
jective arose from the many concerns which have been expressed with
respect to the efficacy of the procedures of the GATT relating to the
settlement of disputes regarding the application and interpretation of
GATT Articles. Most of the disputes of this type are covered by the
central dispute resolution mechanism provided in articles XXII and
XXIIT of the GATT. Concerns which have been expressed include
the inordinate delays associated with the process and a lack of faith
in the process because there is a perception that political and power
relationships influence the results more than the merits of the dispute.

In the MTN, negotiations on rules and procedures regarding dispute
settlement took two basic forms. In the negotiating group established
to examine the GATT and possible changes thereto, agreement was
achieved among signatories to the Framework Agreement for some
modest changes to the way the central dispute resolution mechanism
would operate, Additionally, a number of agreements were reached
interpreting GATT articles or respecting particular aspects of trade,
and these agreements contain specific provisions on dispute settlement.

For disputes which will be considered under the central dispute
settlement mechanism, the Framework Agreement provides for the
establishment, upon approval of the GATT Council, of panels to re-
view disputes, and details the size and composition of panels, the pow-
ers of panels, the general timing requirements for panel review, and
the general procedure for resolution of disputes in the context of the
consultation and dispute settlement provisions of GATT Articles
XXII and XXTIT. The panels are to be composed of 8 to 5 impartial
members from countries which are not involved in the dispute. Each
panel generally has the authority to review the case at hand using
its own working procedures and consulting regularly with parties to
the dispute and any technical experts which may provide assistance.
A general guideline of 8 months for panel determinations is provided
to insure more rapid resolution of the dispute. Panel recomendations
of fact and law are to be submitted to the Council, which will review
the panel decision and either provide guidance to the parties to the
dispute or make a ruling on the dispute. The Council may also author-
ize retaliation.

For disputes which will be considered under the specific dispute
settlement procedures contained in the MTN agreements other than
the Framework Agreement, certain common principles exist in these
procedures among the agreements:

(1) Timing guidelines for the dispute settlement process to
prevent parties to a dispute from delaying decisions by a panel or
a committee of signatories. .

(2) Consultation provisions which outline principles for bi-
lateral and multilateral consultation prior to establishment of an
impartial dispute panel.

62-025 0—S0-——16 (Pt. 1) BLR



(3) Right to a panel is provided in each of the agreements,
Panels are to be composed of experts who aet in their individual
eapacities. ) i .

(4) Panels are to review the dispute and make findings of fact
and law,

(5) Panel findings are sent to the committee of signatories for
final decision, which may include authorization to retaliate if a

arty refuses to change the practice found to be in violation of
he agreement or the agreement otherwise permits it.

Dispute settlement mechanisms and time limits vary under each
agreement. The agreement relating to subsidies and countervailing
measures contains the most stringent time limits, providing for com-
pletion of the dispute process within about 120 days after the con-
sultation and coneiliation period. Other agreements, however, provide
for completion of the process within about 3 to 6 months after the con-
sultation and concjliation period, Each agreement may also vary
slightly with respect to the eompesition and powers of the panel, the
process for panel review, use of additional technical experts to ad-
vise panels on details outside their areas of expertise, and the relation-
ship of the panel to the respective committees of signatories. With
respect to voting by signatories to each of the agreements on matters
under the dispute settlement provisions of each agreement, the Chief
of the U.S. Delegation to the MTN has assured the committee that the
European Communities will have one vote on such matters, and that
the member states of the European Communities will not be able to
vote on such matters.

The changes made in the MTN with respeet to dispute settlement
procedures offer pessibilities of significantly improving the process
and the results of international dispute settlement with respect to in-
ternational trade issues, However, the results merely offer the pos-
sibility of improvement. The U.S, Government must take responsible
and forceful action in the use of these procedures, and other countries
must adhere to their spirit ag well as their letter, if in fact they are to
be of benefit to the United States and international trade, Further,
much remains to be dene to make the dispute settlement provisions of
the GATT and the MTN agreements reliable instruments for the
resolution of international trade disputes. This area demands much
more attention. The committee intends to keep under review the con-
tinued efforts in improving dispute settlement procedures inter-
nationally, i

Enforcement of United States Rights Under Trade Agree-
ments and Response to Certain Foreign Practices (Section 901

of the Rill)

Presidential Autharity (New Section 301 of the T'rade Act of 1974)
Pregent low —Under section 301 of the Trade Act of 1974, the
President is given broad authority to retaliate against unjustifiable,
ynreasonable, or discriminatory acts, policies, or practices which af-
fect U.S. commerce. In section 301, “unjustifiable” refers to restric-
tiens which are inconsistent with international trade agreements, “Un-
reasonable” refers to restrictions which are not necessarily inconsist-
ent with trade agreements, but which nullify or impair benefits ac-
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cruing to the United States under trade agreements or which other-
wise restrict or burden U.S. commerce. When the President determines
that a foreign country or instrumentality : '

(1) maintains unjustifiable or unreasonable tariff er other im-
port. restrictions which impair the valye of trade commitments
madg te the United States or which burden, restrict, or diserimi-
nate against U.S. commerce ;

(2) engages in discriminatory or other acts or policies which are
unjustifiable or unreasonable and which burden or restrict U.S.
commerce ;

(8) provides subsidies (or other incentives having the effect of
subsidies) on its exports of one or more products to the United
States or to other foreign markets which have the effect of sub-
stantially reducing sales of the cqmpetitive U.S. product or prod-
ucts in the United States or in those other foreign markets; or

(4) imposes unjustifiable or unreasonable restrictions on access
to supplies of food, raw materials, or manufactured or semimann-
factured products which burden or restrict U.8. commerce;

he must take all appropriate and feasible steps to obtain the elimina-
tion of such restrictions or subsidies and he may—

(A) suspend, withdraw or prevent the application of, or may re-
ﬁna&in from proclaiming benefits of, trade agreement concessions;
an

(B) impose duties or other import restrictions on the products
of such foreign country or instrumentality and fees or restrictions
on the services of such foreign country or instrumentality,

Any action by the President, may be directed against, only the coun-
try or instrumentality concerned, or may be taken on a nondiscrimi-
natory (MFN) basis. I%an agtion is taken on an MFN hasis, then
under section 302 of the Trade Act, if both Houses of Congress adppt
a resolution disapproving such action, the action would apply only to
those countries or instrumentalities concerned. B )

The bill.—Under new sections 301 (a) and (b) of the Trade Act, as
would be amended by section 901 of the bill, if the President deter-
mines that action is appropriate :

(1) To enforce U.S. rights under any trade agreement; or

(2) to respond to any act, policy, or practice of a foreign coun-
try or instrumentality that (a) 1s inconsistent with the pro-
visions of, or otherwise denies U.S. benefits under, any trade
agreement, or (b) is unjustifiable, unreasonable, or discrimina-
tory and burdens or restricts U.S. commerce,

then the President:

(A) Would have ta take all appropriate and feasible action
within his power to enforce such rights or to obtain the elimina-
tion of such act, policy, or practice; and
~ (B) could (1) suspend, withdraw, or prevent the application
of, or refrain from proclaiming, benefits of trade agreement con-
cessions to carry out a trade agreement with the foreign country
or instrumentality involved; and (2) impose duties or other
import restrictions on the products of, and fees or restrictions on
the services of, the foreign country or instrumentality for such
time as he deems appropriate.
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The President wou'd apply the action on a nondiscriminatory (MFN)
basis or solely against the products or services of the foreign country
or instrumentality concerned. Section 302 of existing law would be
repealed.

New section 301(c) (1), as amended by the bill, would provide for
Presidential action in the absence of a petition when he determines it
to be warranted. Such action would be preceded by publication by the
President of a notice of determination to take action and, unless the
President determines expeditious action is required, by an opportunity
for the presentation of views concerning the taking of such action.
When views were not presented prior to taking action, it is expected
that the President would provide an opportunity for the presentation
of views after the taking of the action.

New section 301(c) (2) would require the President to determine
what action, if any, he will take under section 301 within 21 days
after the date on which he receives a recommendation from the Special
Representative for Trade Negotiations (STR) concerning appropri-
ate action to take as a result of an investigation instituted by a petition
filed by an interested person. Prompt action would follow any deter-
mination to take action, and publication would he required in the
Federal Register of all determinations to take or not take action, in-
cluding the reasons for the determination and any action taken or to
be taken.

New section 301(d) would define “commerce” to include, but not be
limited to, services associated with international trade, whether or
not such services are related to specific products. Further. this section
would provide that the provision of subsidies on the construction of
vessels used in the commercial transportation by water of goods
between the United States and foreign countries is within the purview
of section 301. ‘

Reason for the provision—The amendments to section 301 detailed
above specifically will include within section 801 authority to enfarce
U.S. rights under trade agreements and to respond to actions by
foreign countries inconsistent with, or otherwise denying United
States benefits under, the agreements approved by the Congress under
section 2(a) or any other trade agreement. It will not limit anv other
authoritv the President may have in this respect. The benefits to the
United States from the various nontariff agreements negotiated in the
MTN depend very heavily on the vigorous insistence by the United
Stqtes 1_:'ha,1: its rights be secured and that other countries carry out their
obligations under the agreements. Absent such insistence, including
the use of dispute settlement procedures, agreements such as have been
negotiated on subsidies and countervailing duties, antidumping, cus-
toms valuation, aircraft, government procurement, and product stand-
ards will b.ecome largelv one-way streets whereby the United States as-
sumes o]ohgatlons without recinrocity, and whereby the benefits for
International trade are substantially reduced, especially as the United
States respond!s to the non-implementation of others.

All acts, policies, or practices covered by existing section 301 are also
covered bv section 301 as revised. In particular, the specific proyisions
under existing section 301 relating to foreign export subsidies are cov-
ered under new section 801 because of the application of revised sec-
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tion 801 to practices under the agrement relating to subsidies and
countervailing measures approved by the Congress under section 2(a)
of the bill, and because of the broad, inclusive nature of the language
of section 301 which also covers acts or practices, and applies to coun-
tries, not subject to a trade agreement.

New section 301(d) clarifies, without changing the substance of
existing section 301, that the coverage of services within the term “com-
merce” 1n section 301 includes all services associated with international
trade, not just the provision of those services with respect to interna-
tional trade in merchandise. What is comprehended in the term com-
merce includes international trade in services, as, for example, the pro-
vision of broadcasting, banking, and insurance services across national
boundaries. The service component of U.S. trade in merchandise and
services has become far more significant than serving as an aid to
merchandise transactions alone. In 1974, total U.S. service trade ac-
counted for over 30 percent of U.S. trade in merchandise and services,
and the services account produced a $10 billion surplus. By 1978, total
U.S. services trade was $129 billion, an increase of 90 percent over the
1974 level. In 1978, it again accounted for about 30 percent of total
U.S. trade in merchandise and services, and the services account pro-
duced a $23 billion surplus in that year, to be contrasted with a T.S.
deficit in the merchandise account of about $30 billion.

New section 301(d) also clarifies that an act, policy, or practice
of a foreign country or instrumentality that burdens or restricts
U.S. commerce may include the provision, directly, or indirectly, of
subsidies by that country or instrumentality for the construction of
merchant sea-going vessels. The provision of such subsidies has be-
come increasingly prevalent, and appears to have had a significant
impact on the ability of countries to successfully compete for sales
of such ships. It is hoped that some accommodation of all the interests
in this important area of trade can be achieved before matters deterior-
ate into the need to take offsetting measures to restore some semblance
of market competition in this area.

Petitions for Presidential Action (New Section 302 of the Trade Act of
197})

Present law.—Under section 301 of the Trade Act of 1974, provisions
are made for private persons to petition in order to seek recourse
against foreign acts, policies, or practices covered by section 301 that
adversely affect their interests. Interested parties may file complaints
with the STR alleging the existence of a particular act, policy, or prac-
tice covered by section 301. Upon receipt of any such complaint, the
STR is required to conduct a review of the alleged act, policy, or prac-
tice. Upon request by the complainant, such review would also include
public hearings. The President may issue regulations concerning the
conduct of such review and hearings. No time limits are established for
a decision on whether to initiate a review.

The bill—Any interested person would be able to file a petition un-
der new section 302(a) with the STR requesting the President to take
action under revised section 301 and setting forth allegations in sup-
port, of: the request. The STR would be required to review the allega-
tions and determine within 45 days after receipt of the petition whether
to initiate an investigation.
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1If the STR decides not to ihitiate an investigation, he would inform
*he _petitioner of his reasons and publish riotice of the determinatidti
ind a summary of the reasons in the Federal Register. If the STR
decides to initiate dn investigation, he would publish the text of the
petition iri the Federal Register and provide an opportunity for the
presentdtion of views on the issues raised by the petition, including &
ptiblic hearitig if a timely request therefor were made by the petitionet:
The hearing would be held within 30 ddys after the date of the deter-
mination to initiate an investigation if a hedring were requested iii
the petition, unless the petitioner agreed to a later date. Otherwise,
the hearings would be held at such other reasonable time following
a timely request by the petitiotier. .

Reason for the provision—The amendments to present law under
néw section 302 will provide a more definite procediire for the coti-
sideration of petitions and the initiation of investigations ihto matters
covered by section 301. The President will have discretion as to
whether to initiate an investigation, a discretion riecessary to reject
frivolous cases and to take account of other matters so as to proceed o
a basis best designed to secure U.S. interests in the matters alleged in
the petition. However, this discreticn must be exercised in light of the
rieed to vigorously insure fair and equitable conditions for U.S. comi-
merce, and in cases involving the enforcement of U.S. rights undet
the agreements negotiated in the MTN or where a petition has been
filed requesting a response to ah aétion incomsistent with such agres:
ments, this discretion normally should be exercised by proceeding to
investigate and to pursue valid claims in appropriate international
fora when the petition properly presents issues covered by section 301
as amended by this bill. , ‘

In investigations instituted under new section 302, it is expected
that the scope of the investigation will comprehend all issues fairly
raised by the allegations in the petition, and not be narrowly focused
only on the accuracy of the allegations. What is instituted is an inves-
tigation, so that the STR is expected to actively seek information on
the issues raised and not. passively await the provision of information
tc it. In this respect, the STR should be able to request assistance of
other agencies in investigating or pursuing a petition, and such as-
sistance should be forthcoming.

International Consultations Upon Investigation (New Section 303 of
the T'rade Act of 1974)

.. Present law.—No provision in existing section 301 requires the Pres-
ident or the STR to consult with a foreign country and to purstie the
International dispute settlement processes available when it is investi-
gating a matter covered by section 301. In practice, when matters are
under investigation under section 301, consultations proceed interna-
tionally with the concerned countries, and the dispute settlement pro-
cedures under articles XXII and XXTIIT have been pursued on
occasion.

The bill—New section 303 of the Trade Act of 1974, as added by
sectlon.90.1_of the bill, would require the STR, on the same dav as its
determination to initiate an investigation, to request on behalf of the
United States consultations with the foreign country concerned re-
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garding the issues raised in the petition. If the issties ate covered by &
trade agreement and are not resolved during the consultation period, 1f
any, specified in that trade agreement, then the STR would be required
to promptly request proceedings on the matter under the dispute set-
tlement procedires of the agreement. The STR must seek information
and advice from the petitioner and from other appropridte private
sector representatives, including these advisory committees provided
for under section 135 of the Trade Act, as amended by section 1103 of
this bill, in preparing the presentation by the United States in the
consultations and dispute settlement proceeding. o

Reason for the provision.—The new section 803 builds upon éxisting
practice in formalizing the international consultation process, an
additionally requires resort to dispute settlement in matters covered
by agreements. This provision will proyide the needed direction for
moving forward internationally under the dispute settlement process
at the same time the domestic investigation is proceeding.

Before resort to the dispute settlement procedures under a trade
agreement is required under section 308, an opportunity will be pro-
vided for satisfactory resolution of the matter internationally by con-
sultations, including conciliation. In cases where the trade agreemert
specifies minimum periods for consultation and conciliation before
resort to dispute settlement may be made (e.g.; the MTN agreement on
subsidies and countervailing measures, where 4 period of 30 days each
for consultations and conciliation is set out), then such period may
elapse before the STR would be required to invoke the dispute settle-
ment procedures. In cases where no such minimum period is provided, a
reasonable amount of time may be devoted to consultations and efforts
at conciliation before dispute settlement must be invoked. In either
event, the STR may proceed to invoke dispute settlement proceedings
at any earlier time he deems warranted.

' The provisions requiring consultations with the private sector are
designed to insure appropriate private sector involvement in the pre-
paratory and on-going aspects of U.S. involvement in the consultative
and dispute settlement procedures of a trade agreement. It requires
close, detailed consultations and a free exchange of information so that
the U.S. representatives keep the private sector involved in the inter-
national process and so that the private sector may provide the best in-
formation and counsel possible.

Reoom%ndation for Relief (New Section 304 of the Trade Act of

19

Present law.—Under the present section 801 there is no requirement
for a report and recommendation for action to the President by the
STR as a result of its review under section 801 on the basis of a com-
plaint, nor is there a time limit within which the President must make
a decision on what action to take in response to a complaint under sec-
tion 301. However, under present practice, the STR conducts a review
and reports its results to the President, although no time limits have
been established within which the report must be made.

Also under existing section 301, the President is required to provide
an opportunity for the presentation of views, and for a public hear-
ing where requested, concerning any proposed retaliatory action under
section 301 before the action may be taien. The President may take
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action prior to providing an opportunity for presentation of views
and a public hearing when he determines that such prior proceeding
would be contrary to the national interest because of the need for
axpeditious action. However, in any such case, the President is re-
quired to provide an opportunity for the presentation of views and,
when requested, public hearings, after any action is taken under sec-
tion 301.

The bill—As previously described, under new section 301 as
amended by the bill, the President would be required to decide on what
appropriate action to take in a matter investigated pursuant to a peti-
tion under section 301 within 21 days of receipt of the recommendation
by the STR with respect to the petition. New section 304 of the Trade
Act of 1974, as added by section 901 of the bill, would provide specific
time limits within which the STR must make such recommendations
to the President, including specifically what action, if any, the Presi-
dent should take under revised section 301 on the issues raised in the
petition. The recommendations will be based on the investigation
under new section 302, and, if a trade agreement is involved, on the
international consultations and, if applicable and timely concluded,
the results of the dispute settlement proceedings under the agreement.
From the date of initiation of an investigation, the STR would be re-
quired to make a recommendation to the President under new section
304(a) (1):

(A) Within 7 months if the petition contains only allegations
with respect to an export subsidy covered by the MTN agreement
relating to subsidies and countervailing measures;

(B) within 8 months if the petition alleges any matter covered
by the agreement relating to subsidies and countervailing measures
other than only an export subsidy (e.g., a petition alleging a
domestic subsidy or alleging both an export subsidy and a domes-
tic subsidy) ;

(C) within 30 days after the dispute settlement procedure is
concluded if the petition alleges a matter which is covered by a
trade agreement approved by the Congress under section 2(a) of
the bill, other than the agreement relating to subsidies and counter-
vailing measures; or

(( 8; within 12 months in any case not described in (A), (B),
or (C).

Under new section 304(a) (1), if an investigation is initiated on or
after the date of enactment of the bill (including pending investiga-
tions treated as initiated on the date of enactment under section 908
of the bill) but before the date an agreement, approved by the Congress
under section 2(a), relating to an allegation in the petition which is
the basis for the investigation has entered into force for the United
States and applies to the foreign country concerned, then the STR
recommendation in that investigation would be subject to the 12-month
time limit under subparagraph (D). However, under the special rule
In section 304 (a) (2), if that agreement enters into force for the United
States and applies to the foreign country concerned prior to the expira-
tion of the 12-month period, then the appropriate time limit under
subparagraph (A) (7 months), (B) (8 months), or (C) (30 days
following end of dispute proceedings), would be applied, and with re-
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spect to subparagraph (A) and (B), would be applied as if the investi-
gation were initiated on the date of entry into force of the agreement
and application to the foreign country concerned.

Under new section 304(a)(3), if a dispute is not resolved before
the close of the minimum period provided for dispute settlement un-
der an agreement approved under section 2(a) of this bill, other than
the agreement on subsidies and countervailing measures, the STR
would be required to submit a report to the Congress within 15 days
after the end of that minimum period setting forth the reasons the
dispute was not resolved, the status of the dispute proceedings at the
close of the minimum period, and the prospects for resolution and any
actions contemplated with respect to the dispute. The minimum period
would be the total period of time for all stages of the dispute settle-
ment procedures to be carried out within the time limits specified in the
particular agreement (e.g., 6 months in cases involving export sub-
sidies under the agreement on subsidies and countervailing measures),
excluding any extension authorized under the agreement at any stage.

New section 304(b) contains provisions similar to existing law.
The STR would be required, unless he determines that expeditious ac-
tion is required, to provide an opportunity for the presentation of
views, including a public hearing if requested by any interested person,
and to obtain advice from the appropriate private sector advisory rep-
resentatives provided for under section 135 of the Trade Act, before
recommending that the President take action with respect to the treat-
ment of any product or service of a foreign country under section 301
on a petition filed under section 302. When he has determined that
expeditious action is required, the STR would comply with these re-
quirements after making the recommendations to the President, even
if the recommended action has been taken. The STR could request the
views of the U.S. International Trade Commission on the probable
economic impact of the taking of action under revised section 301
either before or after action is taken.

Reason for the provision—In order for action on matters covered
by new section 301 to be effective, it must be timely. New section 304 will
build some time limits into proceedings under U.S. law for enforc-
ing U.S. rights under trade\ agreements and for responding to other
matters covered by section 801. Further, section 304 largely will con-
tinue existing law regarding public comment and receipt of advice
before action is taken. '

The time limits under section 304 within which the STR must make
its recommendation with respect to an investigation are keyed in ap-
propriate cases to the time limits in the agreements approved by Con-
gress under section 2(a) of the bill. Thus, the 7 month period appli-
cable to cases where allegations in a petition relate only to an export
subsidy is based upon the 80-day consultation period, 30-day concilia-
tion period, 30-day period for panel formation, 60-day period for pro-
duction of a panel report, 30-day period for Committee on Subsidies
and Countervailing Measures consideration, and the reasonable period
to respond to any recommendation of the Committee, which periods
are contained in the agreement relating to subsidies and counter-
vailing measures. ‘

The special rule in section 304 (a) (2) will provide a transition for in-
vestigations which relate to matters which are, subsequent to the initia-
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tion of the investigation, covered by the terms of a trade agreement
approved under section 2(a) of the bill. For example, a case pending
on the date of enactment of this bill alleging an export subsidy which
may be covered by the agreement relating to subsidies and countervail-
ing measures will be treated as an investigation initiated on the date of
enactment and become subject to a 12-month time limit from the date
of enactment for purposes of the recommendation by the STR to the
President. If, 2 months after the date of enactment, the agreement re-
lating to subsidies and countervailing measures enters into force for
the United States and applies as of that date between the United States
and the foreign country concerned, the case will automatically be-
come subject on that date to the seven-month time limit under section
804(a) (1), with the seven-month period to be measured from that date.
Steps already undertaken in the international dispute settlement proc-
ess would not have to be repeated, nor would steps under the domestie
procedure. For example, if consultations with the country concerned
have already taken place and a dispute settlement panel had already
been established prior to the imposition of the seven-month time limit,
then presumably the case will proceed from that stage and the rec-
ommendation to the President would be made in less than the seven
months allowed. Similarly, under section 903 of this bill, any hearing
already held would not need to be repeated.

Requests for Information (New Section 305 of the Trade Act of 1974)

Present law.—No specific statutory provision now exists that re-
quires, upon request of a private party, the provision of information
by the U.S. Government on particular trade practices of foreign gov-
ernments or instrumentalities. Freedom-of-Information-Act proce-
dures are available, of course, with respect to the agencies and depart-
ments subject to its requirements. Further, the STR and others often
provide such information on an informal basis.

The bill—Section 305 would require the STR to make available to
any person upon written request all reasonably available information
(other than confidential information) on: (1) The nature and extent
of a specific trade policy or practice of a foreign government with re-
spect to particular merchandise, to the extent such information is avail-
able to the STR or other Federal agency (e.g., from the library of sub-
sidy practices established under section 777 of the Tariff Act of 1930,
as added by section 101 of the bill) ; (2) United States rights under
any trade agreement and the remedies which may be available under
that agreement and under United States laws (e.g., antidumping or
countervailing duty laws, or revised section 801) with respect to the
policy or practice; and (3) past and present domestic and interna-
tional proceedings or actions on the policy or practice. If an interested
party requests information which is not available to the STR or other
Federal agencies, the STR would be required to, within 30 days of the
request for information, request the information from the foreign
government or instrumentality concerned or inform the person in writ-
ing of his reasons for declining to request the information.

Reason for the provision—These new provisions will allow private
persons access to information to assist them in determining whether
they have a legitimate complaint about a foreign trade practice and
whether it might be worthwhile to file a petition under new section 302
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or pursue other recourse. It will operate to make section 301 and other
laws more effective in protecting U.S. commerce from unfair trade
practices and burdensome foreign restrictions. The STR is expected
to administer this provision with this in mind, and in particular
should request information from foreign countries when information
1s not otherwise reasonably available to permit an adequate response
to a request from an interested party, unless he determines that such
a request to a foreign government would be detrimental in terms of
securing the removal of a burdensome or unfair practice.

Administrative Provisions (New Section 306 of the Trade Act of 1974)

Present law.—The STR is authorized under existing section 301
of the Trade Act of 1974 to issue regulations concerning the filing of
complaints and the conduct of reviews and hearings under that section.
Further, the STR must submit a report to the House of Representatives
and the Senate on a semiannual basis which summarizes the investiga-
tions and hearings conducted by it under section 801 during the pre-
ceding 6-month period.

The bill—Section 306 of the Trade Act of 1974 as added by the
bill wonld continue existing law and additionallv would require that
the STR keep each petitioner reqularly informed of all determina-
tions, recommendations, and developments regarding its case, includ-
ing the reasons for any undue delays encountered in resolving the
matter. and specifies that the semiannual report include a description
of petitions filed and determinations made (including reasons there-
for), developments in and the current status of each proceeding, and
the actions taken, or reasons for no action, under section 301.

Reason for the provision.—The changes that will be made by the bill
to existing law are designed to keep petitioners better informed of the
proceedings in their cases, and are consistent with the requirement of
the bill that the STR work closely with, and consult with and seek the
advice of, petitioners during proceedings domestically and interna-
tionallv involving their cases. The provisions also will result in
more information being provided to Congress on the conduct and
results of section 301 proceedings, so that C'ongress can properly assess
the way in which 17.S. interests are pursued under these provisions and
the effectiveness of the provisions in protecting such interests.

Conforming Amendments (Section 902 of the Bill)

Present law.—None.

The bill—Under section 902 of the bill. sections 152 and 154 of the
Trade Act of 1974 wonld be amended to delete reference to the con-
current resnlution of disapnroval which was nrovided for in section
302 of the Trade Act, and which if passed, would have required retalia-
tory action taken bv the President under existing section 301 to be
taken only against the country maintaining the practice. policv, or
act to which the President was responding. Further, the table of
contents in the first section of the Trade Act would be amended to
reflect the new provisions of chapter 1 of title IIT of that act as added
by section 901 of the bill. )

Reason for the provision.—Section 902 of the bill makes conforming
amendments in sections 152 and 154 of the Trade Act, as well as in
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the table of contents of the Trade Act, because of the repeal of the
congressional override procedure under existing section 302 and the
expanded and more detailed provisions under section 901 of the bill on
matters now within the scope of section 301 of existing law.

Effective Date (Section 903 of the Bill)

Present law.—None.

The bill.—Section 903 of the bill would provide that amendments
made by sections 901 and 902 take effect on the date of enactment of
this bill. Further, any reviews under existing section 301 of the Trade
Act and pending on the date of enactment of this bill would not have to
be reinstituted, but would be treated as an investigation initiated on the
date of enactment under section 301 as revised by section 901. Any
information developed by or submitted to the STR before the date of
enactment in a review under existing section 301 would be treated as
part of the information developed during the investigation under new
section 301.

Reason for change—The bill will preserve the efforts already
made in cases under existing section 301 pending on the date of enact-
ment of this bill. Reviews under existing section 301 pending as of the
date of enactment of this bill will not be subject to the provision
permitting a 45-day period from the date petitions are filed for a de-
termination under revised section 302 as to whether to initiate an in-
vestigation, as thev are automatically continued as investigations
under the new law. Further, the record established in any review prior
to the date of enactment will be incorporated in the investigation
with respect to that matter under the new law. Pending cases are ex-
pected to receive priority treatment under domestic procedures, and
recommendations on such cases are expected to be made in a shorter
timeframe than that permitted under new section 304 to the extent
that domestic investigations and international proceedings have al-
ready taken place. The committee expects that the STR will work with
petitioners who have reviews pending on the date of enactment of the
bill to ensure that the record in the investigation under the new law is
adequate. This may involve additional hearings if the record has be-
come “stale” with the passage of time. The amendment made to section
301 of existing law by this bill should have no adverse effect on reviews
pending under section 301 on the date of enactment of this bill.

TITLE X—JUDICIAL REVIEW

Introduction

Title X of the Trade Agreements Act of 1979 is composed of two
sections. The first, section 1001, is entitled “Judicial Review” and
mainly involves new judicial review nrovisions relating to antidump-
ing and countervailing duty cases. Under this section, there will be
increased opportunities for appeal of certain interlocutorv and all final
determinations by the administering authority and the United States
International Trade Commission. The second, section 1002, includes
(a) the effective date of the title and (b) the transitional rules for
certain protests, petitions, and actions which may be initiated or pend-
ing before or on the effective date.
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Both the availability and the scope of judicial review will be sub-
stantially alteed by the enactment of the provisions contained in
title X, The changes which title X effects are purposed upon the
elimination of several discernible deficiencies which detracted from
the effective enforcement of earlier laws and particularly those relat-
ing to antidumping and countervailing duties. The new provisions
contemplate greater access to the Customs Court for an expanded num-
ber of parties, more opportunity for interlocutory judicial review
during antidumping and countervailing duty proceedings, and expe-
dited appeals from administrative determinations.

The implementing legislation will preserve an interested party’s
right to challenge final determinations issued by either the adminis-
tering authority or the U.S. International Trade Commission in anti-
dumping and countervailing, duty cases while enlarging the opportu-
nities for judicial review of interim decisions made during the course
of an investigation. The Trade Agreements Act also provides for en-
hanced access to the Customs Court in matters involving determina-
tions by the Customs Service with respect to the appraised value,
classification, or rate of duty of imported goods. Customs Service de-
terminations under the Government Procurement Code regarding the
“country of origin” certification of imported products will likewise
be subject to judicial review under title X.

The inclusion of provisions for interlocutory review of administer-
ing authority and U.S. International Trade Commission determina-
tions in antidumping and countervailing duty procedures is intended
to enable a party to obtain review of administrative determinations
at the earliest possible opportunity so as to avoid delay. Any substan-
tial delay could make an ultimate resolution of an issue in a party’s
favor irrelevant because of the irreversible damage suffered during
the interim period. This objective is accomplished by incorporating
a new section, 516A, which sets forth the judicial review procedures
governing appeals from administrative determinations made during
an antidumping or countervailing duty proceeding, Section 516, which
was significantly amended by the Trade Act of 1974, is amended by
title X to delete those portions relating to antidumping and coun-
tervailing duty matters with the result that the remaining provisions
of section 516 will solely govern the procedures by which a domestic
interested party may challenge the appraised value, classification, or
rate of duty of imported merchandise. Although the parties who have
standing under section 516 are expanded to include a recognized
union or group of workers representative of an industry engaged in
the production or sale of a like product in the United States and of
trade associations, a majority of whose members are similarly engaged,
the judicial review provisions applicable to the classification and value
portions of the section have not been otherwise materially altered.

Judicial Review of Determinations Relating to Countervailing
and Antidumping Duties (Section 1001 of the Bill)

Present law.—Pursuant to present law, judicial review of counter-
vailing and antidumping duty determinations can be obtained in sev-
eral different ways. Importers may challenge antidumping and coun-
tervailing duty determinations after a duty has been imposed upon
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an entry of merchandise by filing a protest pursuant to section 514
of the Tariff Act of 1930 (19 U.S.C. 1514) and, upon denial of the
protest in whole or in part under section 515 of the Tariff Act of 1930
(19 U.S.C. 1515), they may institute suit in the Customs Court pur-
suant to section 1582(a) of title 28 of the United States Code.

American manufacturers, producers and wholesalers may challenge
the failure to impose a countervailing duty by following the proce-
dures contained in 19 U.S.C. 1516(a), (b), and (c¢). These procedures
involve (1) an inquiry addressed to the Secretary as to whether these
types of duties are being imposed ; (2) if the reply of the Secretary is
not acceptable, the filing of a petition with the Secretary stating the
reasons 1n support of the petiticner’s view that the Secretary’s action
is incorrect; (3) if the Secretary’s determination as a result of the
petition is unacceptable, the filing with the Secretary of a notice of a
desire to contest the determination by the petitioner; (4) publication
of the notice of a desire to contest in the Federal Register; (5) notifica-
tion to the petitioner of the first entry after publication of the notice of
the desire to contest which will enable the petitioner to the determina-
tion of the Secretary; and (6) institution of suit by the petitioner in
the Customs Court pursuant to 28 1.S.C. 1582(b).

An American manufacturer, producer or wholesaler may also chal-
lenge a determination of the Secretary that imported mechandise is
not being sold or is not likely to be sold at less than fair value under
the Antidumping Act, and a determination that a bounty or grant is
not being paid or bestowed under the countervailing duty statute, by
following the procedure contained in 19 U.S.C. 1516(d). This pro-
cedure involves the filing of a notice of desire to contest with the Sec-
retary within 30 days of the determination which the petitioner desires
to challenge and the institution of suit in the Custems Court pursuant
to 28 U.S.C. 1582(b) within 80 days of the publication of the notice
of desire to contest.

The bill—Section 1001 (a) of the bill would provide for the review
of determinations relating to countervailing and antidumping duties
by adding a new section 516A to the Tariff Act of 1930. This new
section would contain provisions which (1) define the class of persons
who would be entitled to institute suit and to participate in the liti-
gation; (2) specify the types of determinations which may be chal-
lenged in the Customs Court; (3) clarify the scope and standard of
review; and (4) define the types of relief to be made available in the
Customs Court.

Persons entitled to institute suit and to participate in the litiga-
¢ion.— Section 516 A would provide that a suit may be instituted by any
“Interested party”. The term “interested party” is defined by subpara-
graph (f) (3) of the new section 516A to include (1) a foreign manu-
facturer, producer, or exporter, or the United States importer of
merchandise which was the subject of the investigation which led to
the challenaed determination, or a trade or business association, a
majority of the members of which are importers of such merchandise;
(2) the government of a country in which such-merchandise is pro-
duced or manufactured; (8) a manufacturer. producer, or whole-
saler in the United States of a like product: (4) a certified union or
recognized union or group of workers which is representative of an
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industry engaged in the manufacture, production, or sale at whole-
sale in the United States of a like product; and (5) a trade or busi-
ness association, a majority of whose members manufacture, produce
or wholesale a like product in the United States.

In addition, pursuant to subsection (d) of section 516A, any “inter-
ested party” who was a party to the administrative proceeding which
is the subject of the decision challenged in the Customs Court would be
granted the right to appear and to be heard as a party in interest before
the court. The party filing the action would be required to notify all
other interested parties of the institution of the suit so that the latter
may exercise their right to appear and to be heard. It is intended that
the term “party to the proceeding” mean any person who participated
in the administrative proceeding.

Determinations subject to review.—Subsection (a)(1) of section
516A would enable interested parties to immediately challenge some
antidumping and countervailing duty determinations within 30 days
after the date of publication of the determinations in the Federal
Register. The determinations which may be challenged would
be confined by subsection (a)(1) of section 516A to (1) deter-
minations not to institute a countervailing duty or antidumping
investigation; (2) determinations to extend the time for the
completion of a countervailing or antidumping duty investiga-
tion due to the extraordinarily complex nature of the case; (3) deter-
minations not to review, due to alleged changed circumstances, agree-
ments with foreign governments or exporters in particular cases de-
signed to eliminate the injurious effects of dumped or of subsidized
exports; (4) determinations that there is no reasonable indication that
merchandise which is the subject of an antidumping or countervailing
duty investigation is causing or threatening to cause material injury
to an industry in the United States or that the establishment of an
industry in the United States is materially retarded due to importation
of such merchandise; (5) determinations that there is no reasonable
basis to believe or suspect that a subsidy is being provided with respect
to merchandise which is the subject of a countervailing duty investi-
gation or that there is no reasonable basis to believe or suspect that
merchandise which is the subject of an antidumping investigation is
being or is likely to be sold at less than fair value.

Subsection (a) (2) of section 516 A would render certain final deter-
minations subject to judicial review in the Customs Court at the
instance of any “interested party” as defined in subsection (f)(3).
These final determinations would be confined in subsection (a) (2) (A)
to: (1) final determinations regarding the imposition of a counter-
vailing or antidumping duty; (2) periodic determinations of the
amount of countervailing or antidumping duties to be imposed; (3)
determinations to suspend antidumping or countervailing duty in-
vestigations as the result of an agreement eliminating the injurious
effects caused by the subsidies or sales at less than fair value; (4)
determinations by the International Trade Commission resulting
from the review of an agreement to eliminate the injurious effect of
subsidized imports or sales at less than fair value.

Scope and standard of review—Judicial review of determinations
subject to the provisions of subsection (a) (1) would proceed upon
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the basis of information before the relevant decision-maker at the
time the decision was rendered including any information that has
been compiled as part of the formal record. The court is not to conduct
a trial de novo in reviewing such determinations. Pursuant to subsec-
tion (b) (1) (A), suits challenging preliminary determinations would
be judicially reviewed to decide whether they are arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law. This
standard of review has been previously applied by the Customs Court
in Suwanee Steamship Co. v. United States, 435 F. Supp. 389 (1977),
which dealt with the refusal to remit duties paid on ship repairs in a
foreign country.

Determinations subject to judicial review pursuant to subsection
(2) (2) would be subject to review upon the basis of the record made
before the agency which issued the decision. The court is not to con-
duct a trial de nmovo in reviewing such determinations. Pursuant
to subsection (b) (2)(A). the record would consist of a copy of all
information presented to or obtained by the administering authority
or the International Trade Commission in the course of the admin-
istrative proceeding (including all governmental memoranda pertain-
ing to the case and the record of ex parte meetings), as well as a copy
of the determination sought to be reviewed, all transcripts or records
of conferences or hearings, and all notices published in the Federal
Register. Special provision would be made in subsection (b) (2) (B)
for preserving the confidential or privileged status of any materials
contained in this record, including, where the court determines it
would be appropriate, the disclosure of the privileged or confidential
material only under the terms of a protective order. However, the lack
of a determination during the administrative proceedings concerning
confidentiality or privilege with respect to documents, comments, or
information will not preclude a party from seeking protection for such
material from the court. Pursuant to subsection (b) (1) (B), the court
would review the administrative record in order to determine whether
the final determination is unsupported by substantial evidence on the
record, or otherwise not in accordance with law.

Relief—Section 516A would contain provisions relating to liquida-
tion during and after the litigation instituted pursuant to the section
as well as provisions relating to the relief which the court may order.

Pursuant to subsections (¢) (1) and (e), in the usual case, liquida-
tion would proceed in accordance with the decision under challenge
while the litigation is proceeding. If the court issues a decision which
is contrary to the challenged determination decision, then the admin-
istering authority is to publish notice of the adverse decision in the
Federal Register within 10 days and all entries which occur on or
after the date of publication are to be liquidated in accordance with
the court’s decision.

In extraordinary circumstances, the Customs Court, pursuant to
subsection (c) (2), could order the suspension of liquidation while the
litigation proceeds. In ruling upon a request by a party for relief
of this nature, the court would consider, among other factors, whether
(1) the party filing the action is likely to prevail on the merits; (2) the
party filing the action would be irreparably harmed if liquidation of
some or all of the entries is not enjoined ; (8) the public interest would
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best be served if liquidation is enjoined ; and (4) the harm to the party
filing the action would be greater if liquidation of some or all of the
entries is not enjoined than the harm to other persons if liquidation of
some or all of the entries is enjoined. Pursuant to subsection 1001 (b)
(4), the decision of a Customs Court to grant or deny preliminary
injunctive relief would be subject to appeal to the Court of Customs
and Patent Appeals as if it were a final order.

If the Customs Court grants preliminary injunctive relief and is not
reversed upon an appeal, then liquidation of the entries occurrin
during the period covered by the injunction would proceed in accord-
ance with the final decision of the court.

Finally, section 516A would provide in subsection (¢) (3) that if the
final disposition of an action instituted under the section is not in
harmony with the challenged decision, the matter shall be remanded
to the decision-maker for disposition consistent with the court’s
decision.

Reason for the provisions—Prior to the Trade Act of 1974, section
516 cf the Tariff Act of 1930 was designed to afford American manu-
facturers, producers and wholesalers the right to challenge the classi-
fication or valuation of imported merchandise which competed with
merchandise they manufactured, produced, or sold at wholesale. For
all practical purposes, the right of action provided in that section was
the parallel to the right provided to importers by sections 514 and 515.

In the Trade Act of 1974, Congress expanded the rights of American
manufacturers, producers, and wholesalers by amending section 516
so as to make it clear that those individuals could challenge certain
decisions relating to antidumping and countervailing duties in the
Customs Court.

Unfortunately, the procedures contained in section 516 as amended
were not particularly well-suited for suits not involving traditional
classification and valuation questions. In addition, the amendments
to section 516 made by the Trade Act of 1974 left unclear such ques-
tions as the scope and standard of review.

The bill seeks to remedy these problems and others by restoring sec-
tion 516, with some amendments, to its traditional role (section 1001
(b) of this Act) and by creating a new section 516A which concerns
only challenges to determinations relating to countervailing and anti-
dumping duties. In addition, the new section 516A expands the class
of persons who may institute suit, enlarges the types of decisions
which may be challenged, specifies the scope and standard of review,
and enlarges the type of relief which may be afforded the plaintiff.

Parties who may institute suit and participate in the litigation.—
Under present law, only American manufacturers, producers, and
wholesalers who manufacture, produce, or sell at wholesale goods
which compete with the merchandise covered by the challenged deter-
mination may institute suit in the Customs Court pursuant to section
516 in order to challenge antidumping or countervailing duty
determinations.

However, these individuals are not the only individuals who are
affected by antidumping and countervailing duty determinations. For
example, persons employed by an American manufacturer are just as
affected by a decision not to impose such duties as the manufacturer-
employer. .
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The new section 516A would greatly expand the-eategories of per-
sons who would be entitled to institfité suit in the Customs Court in
this type of case. Most notably, the right to institute suit would be ex-
tended to foreign countries and exporters, certain trade associations
(which, by judicial decision are not currently able to institute suit),
and certain labor organizations. )

In addition, the new section 516A would greatly expand the right
of interested parties to appear and be heard in litigation concerning
antidumping and countervailing duties. For example, under current
law, an importer is not permitted to appear as a_party-in-interest in
a suit challenging the failure to impose a countervailing duty insti-
tuted by an American manufacturer pursuant to section 516(d) (19
U.S.C. 1516(d)) even though the importer would be affected by a
court decision holding that a countervailing duty should have been
imposed. Under the proposed section 516A, if an importer partici-
pated in the administrative proceedings which preceded the challenged
decision, it would possess a right to be notified of the institution of
litigation challenging the decision and to appear and be heard as if
it were a party—not simply as an amicus curiae. For purposes of sec-
tion 516A, it is intended that an interested party is one which falls
within the scope of section 771(9) of the Tariff Act of 1930, and which
participated in the administrative proceeding subject to review.

The standing of persons to challenge the classification or valuation
of merchandise is also expanded by the bill. This revision is discussed
under the heading “Amendments to Section 516 of the Tariff Act of
1930” which follows in this partt of the report.

Determinations subject to review.—Subsection (a) of new section
516A provides a list of the types of antidumping and countervailing
determinations which will now be reviewable. This increase in the
number of determinations subject to judicial review in the Customs
Court is intended to provide greater procedural safeguards than exist
under current law and to expedite the obtaining of judicial relief.
These changes are also designed to make it clear that the Customs
Court is the appropriate forum for the resolution of all disputes con-
cerning antidumping and countervailing duties. '

_-Under current law, no suit can be instituted by an importer or by
.~"an American manufacturer, producer, or wholesaler under section
516 (a), (b), (c) until at least one entry has been liquidated. The re~.
quirement that at least one entry be liquidated can result in the denial
of effective relief in some instances. For example, an American manu--
facturer who contends that an antidumping investigation has not pro-
ceeded with sufficient dispatch cannot challenge the delay, if at all,
until long after it has occurred. Pursuant to the new section 516A,
suit can be instituted immediately after a determination to extend
the period during which an investigation will be conducted or a pre-
liminary determination not to impose a countervailing duty without
awaiting a liquidation of an entry. This expedited judicial review will
shorten the time limits for obtaining review of an administrative
determination. ’

Under section 516A any person with standing in an antidumping
or countervailing duty case can challenge a determination in the Cus-
toms Court within 30 days of notice of the determination. There is no
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need for administrative review by the authority or the Commission.
Where review is on the record pursuant to subsection (a)(2), the
complaint must be filed within 60 days of the filing of the determina-
tion complained of. In cases involving interlocutory review pursuant
to subsection (a) (1) of section 516A, the complaint must be filed
within 30 days. The bill thus represents a significant improvement
over present law both in terms of shortening the overall review
process and eliminating the disparity in review procedures provided
to importers and domestic interested parties. All 516 and 516A cases
are given priority on the Court’s docket, with cases involving a chal-
lenge to an interlocutory order given precedence.

For imponters, this fact will result in a significant change of proce-
dure. Under current law, an importer may challenge the imposition
of a countervailing or antidumping duty only with respect to those
entries of his which have been assessed with a duty of this nature.
Pursuant to section 516A, the importer’s right to challenge the assess-
ment of a countervailing and antidumping duty is contained exclu-
sively in section 516A and the importer will be required to challenge
the assessment of an antidumping or countervailing duty when the
final finding or order is published or when periodic announcement of
the amount to be assessed is published pursuant to section 751 of the
Tariff Act of 1930.

These revisions in review procedures will have the advantage of
reducing the existing redundancy of proceedings. No longer will im-
porters and foreign manufacturers, whose interests are generally
aligned, have three separate opportunities to present their informa-
tion which required review by the Customs Service. Under the Act
information must be presented to the administering authority and the
International Trade Commission during the administrative process
for it to be considered by the Customs Court.
~ Scope and standard of review.—Section 516A clearly defines the
scope and standard of review in suits challenging antidumping and
countervailing determinations and orders. Currently, the state of the
law in this area is unclear and conflicting.

Subsection (b) of new section 516A sets forth the standard of re-
view for those antidumping and countervailing duty determinations
which will now be reviewable. Under present law, determinations
made by the International Trade Commission have been set aside only
where found to be arbitrary or contrary to law. More controversial,
however, is the standard to be applied to determinations by the Secre-
tary of the Treasury. The Treasury Department has consistently as-
serted that antidumping and countervailing duty determinations, un-
like traditional value and classification decisions, are not subject to
de novo review. A reading of the two recent countervailing duty deci-
sions in the Customs Court relating to investigations of float glass from
Italy and X-belted radial tires (Michelin) from Canada indicates that
some differences of opinion exist with respect to the issue.

Section 516 A would remove all doubt on whether de novo review is
appropriate by excluding de novo review from consideration as a
standard in antidumping and countervailing duty determinations. De
novo review is both time consuming and duplicative. The amendments
made by Title T of the Trade Agreements Act provide all parties with
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zreater rights of participation at the administrative level and in-
creased access to information upon which the decisions of the admin-
istering authority and the International Trade Commission are based.
These changes, along with the new requirement for a record of the
proceeding, have eliminated any need for de novo review.

Section 516A would make it clear that traditional administrative
law principles are to be applied in reviewing antidumping and coun-
tervailing duty decisions where by law Congress has entrusted the
decision-making authority in a specialized, complex economic situa-
tion to administrative agencies. Thus, review of any determination
listed in subsection (a)(1) would be to ascertain whether there was
a rational basis in fact for the determination by the administrative
decision-maker. Review of determinations listed in subsection (a) (2)
would proceed upon the basis of a formal administrative record and
the standard of review provided is ‘“unsupported by substantial evi-
dence on the record or otherwise not in accordance with law.”

Relief—Section 516A. will substantially clarify the state of law re-
lating to the type of relief which the Customs Court may award in anti-
dumping and countervailing duty cases and grant authority to the
Customs Court for the first time to grant preliminary injunctive relief.

Currently, there is no clear agreement as to the effective date of a
judicial decision not in harmony with a countervailing order or anti-
dumping finding issued by the Secretary of the Treasury or the Inter-
national Trade Commission. Some court decisions have interpreted
section 516(e) and (g) of the Tariff Act of 1930 (19 U.S.C. 1516) as
providing that the court’s decision applies to entries entered on or after
the date of the court’s decision. Others have interpreted the same sec-
tions as providing that the court’s decision is effective only with respect
to entries entered on or after publication of the court’s decision in the
Customs Bulletin.

_Section 516A will clarify the law by providing that the court’s deci-
sion must be published by the Secretary of the Treasury or the admin-
istering authority within 10 days of its issuance in the Federal Regis-
ter and that the decision is effective with respect to the entries entered
on or after the day of its publication in that periodical.

It is also unclear under current law whether the Customs Court can
or should remand a matter to an administrative agency when it holds
that the agency’s decision is erroneous. Section 516A will make it clear
that the court has the power to remand the matter to the agency.

Finally, section 516A grants injunctive powers to the Customs
Court. This change is not to be construed as granting the Customs
Court full equity powers in all situations. The court’s current lack
of these powers has led to the denial of effective relief in the past. For
gxamplg,'an American manufacturer may contend that an antidump-
ing decision of the Secretary is unlawful and may in fact succeed on
this point. Although this result may mean that antidumping duties
should have been imposed on all entries between the date of the chal-
lenged administrative decision and the court’s decision, in fact, the
%xgt‘gﬁz possesses only prosvective effect and all entries occurring prior

, _court’s decision will unjustifiably escape the imposition of anti-
dumping duties.



253

Section 516 A will remedy this problem by empowering the court to
issue .an injunction restraining liquidation while the litigation is
pending. However, due to the commercial uncertainty relating to the
suspension of liquidation, section 516 A specifics certain factors which
the court must take into account before injunctive relief may be issued
and makes the grant or denial of injunctive relief immediately appeal-
able. These factors are specified in the statute so as to make it clear
that the issuance of injunctive relief is truly an extraordinary meas-
ure and that the relief should not be granted in the ordinary course
of events.

Amendments to Section 516 of the Tariff Act of 1930
(Section 1001 of the Bill)

Present lonv.—Pursuant to section 516 of the Tariff Act of 1930 (19
U.S.C. 516), only manufacturers, producers and wholesalers may chal-
lenge in the Customs Court the classification or valuation of merchan-
dise of the same class or kind as that manufactured, produced or sold
by them at wholesale.

The bill—Subsection 1001(b) (1) of the bill would amend section
516 to permit challenges in Customs Court by “interested parties” as
defined in section 771(9) (C), (D), and (E). Thus, in addition to man-
ufacturers, producers or wholesalers in the [Tnited States of a like
product, standing is conferred upon a certified union or recognized
union or group of workers which is representative of an industrv en-
gaged in the manufacture, production, or wholesale in the TUnited
States of a like product, as well as to a trade or business association.
a majority of whose members manufacture, produce or sell at whole-
sale a like product in the United States.

Reasons for the provision.—As noted above, the bill would restore
section 516 to its more traditional role bv providing for judicial review
of countervailing and antidumping decisions in a new section 516A.

However, if simply restored to its role prior to the amendments
made in the Trade Act of 1974, section 516, when coupled with section
515 of the Tariff Act of 1930 (19 U.S.C. 1515), would continue to
restrict the tvpes of individuals who could contest classification or
valuation decisions to a small fraction of the individuals actually af-
fected by those decisions. 7.e.. importers, and American manufacturers.
producers and wholesalers of like products. _

Section 1001 (b) (1) of the bill considerably expands the remedy con-
tained in section 516 by conferring standing upon labor unions, groups
of workers, and trade associations who do not currently possess stand-
Ing under section 516. The net result of this amendment coupled with
the amendment contained in snbsection 1001(b) (3) (E) (increasing
the class of persons who would be entitled to file protests) is to expand
the right to challenge classification and valuation determinations to
most nf the grouns and individuals who can be adversely affected by
these determinations.

Denial of Protests (Section 1001 of the Bill)

Present law.—Pursuant to section 515(a) of the Tariff Act of 1930
(19 U.S.C. 1515). an importer must be given notice of denial of his
protest.
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The bill.—Section 1001(b) (2) of the bill would amend secton 515
(a) so as to require the Customs Service to include reasons in its notice
of denial of a protest as well as a statement that the importer may
file a civil action in the Customs Court to contest the denial.

Reason for the provision.—This amendment conforms United States
law to the obligation found in Article 11.3 of the MTN Customs Valu-
ation Agreement. This provision is not intended to change existing law
to the effect that an importer is otherwise entitled to a trial de novo. In
addition, this provision gives statutory effect to existing practice and
i¢ in no way intended to change existing law.

Persons Who May File a Protest (Section 1001 of the Bill)

Present law.—Pursuant to section 514 (b) of the Tariff Act of 1930
(19 U.S.C. 1514) a protest may be filed by an importer, consignee, or
any authorized agent of the person paying any charge or extraction,
or filing any claim for drawback, or seeking entry or delivery.

The bill—Section 1001(b) (3) (E) of the bill would amend section
514(b) so as to clarify and expand the definition of the class of persons
who are entitled to file protests.

Reason for the provision—Under current law, goods may be entered
by a broker or other individual who is not the real party-in-interest.
This has had two results. In some instances, suits have been prosecuted
in the name of a broker who is in fact not in control of the litigation. In
other instances, the courts have expanded the law of agency in order
to find that the real party-in-interest is in fact the “authorized agent”
of the broker or consignee (when, in fact, the broker or consignee was
acting for the real party-in-interest). Section 1001(b) (3) (E) would
eliminate the need to engage in fictions as to agency in order to permit
the real party-in-interest to file a protest (and therefore institute an
action in Customs Court) so long as it actually paid the duties.

It is also clear under present law that sureties have had difficulty
in fulfilling the prerequisites to suit in the Customs Court due to the
frequent failures of the sureties to receive notice of the failure of the
importer to pay the duties until after the time for filing a protest has
expired. Section 1001(b) (3) (E) would remedy this problem by per-
mitting a surety to file a protest in its own name and by extending
the time within which it may file a protest so long as it certifies that
it is not filing the protest simply because the importer allowed his time
to file a protest to expire without filing a protest.

Country of Origin (Section 1001 of the Bill)

Present law.—No comparable provision.

The bill—Pursuant to title I1I of this bill, the President would be
permitted to waive, in whole or in part, the application of laws, regu-
lations, procedures or practices regarding Government procurement
to eligible products of certain designated foreign countries or instru-
mentalities. The Secretary of the Treasury would be required to pro-
vide for the prompt issuance of final determinations as to whether an
article is or would be a product of a foreign country or instrumentality
designated by the President.
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Section 1001 (b) (4) (B) (iii) of the bill would grant exclusive juris-
diction to the Customs Court to review final determinations by the
Secretary of the Treasury in a civil action instituted by a “party-at-
interest”. The term “party-at-interest” is confined to (1) a foreign
manufacturer, producer, or exporter, or a United States importer of
merchandise which is the subject of the final determination; (2) a
manufacturer, producer, or wholesaler in the United States of a like
product; (3) United States members of a labor organization or other
association of workers whose members are employed in the manufac-
ture, production, or sale at wholesale in the United States of a like
product, and (4) a trade or business association, a majority of whose
members manufacture, produce, or sell at wholesale a like produect in
the United States.

Effective Date and Transitional Rule (Section 1002 of the Bill)

Effective date—The bill would provide in section 1002(a) that the
judicial review provisions of title X shall become effective on the
same date that title VII to the Tariff Act of 1930 (as provided in title
I of the Trade Agreements Act of 1979) becomes effective. The same
subsection would provide that the provision of the bill requiring a
statement of reasons to be included in a notice of the denial of a protest
(subsection 1001(b) (2) of the bill) shall become effective only with
respect to a protest filed on or after the effective date.

Transitional rules—Generally, the bill would provide for judicial
review of pending cases, and cases which were far advanced in the
administrative process before the effective date, to proceed as if the
bill had not been enacted into law. Thus, title X would not apply to
(1) any protest, petition, or notice of desire to contest filed before the
effective date of the title and pursuant to section 514, 516(a), or 516
(d), respectively, of the Tariff Act of 1930; (2) any civil action com-
menced under 29 U.S.C. 2632 and filed before the effective date of title
X or (3) any civil action under 28 U.S.C. 2632, which is filed after
the effective date of title X, if the action is based upon a protest, peti-
tion, or notice of desire to contest under section 514, 516 (a), or 516(d),
respectively, of the Tariff Act of 1980, which was filed before the effec-
tive date of title X. Pursuant to subsection 1002(b) (2) of the bill, the
law which is to be applied in all of the civil actions mentioned in this
paragraph would be the law in effect on the date of any finding or
determination which is contested in the civil action.

With respect to the assessment of or the failure to assess a counter-
vailing or antidumping duty on entries subject to a countervailing
duty order or antidumping finding, title X, according to subsection
1002(b) (3}, would apply 1f the assessment is made or the failure to
assess occurs after the effective date. This general rule is subject to an
exception, however. If no assessment of a countervailing or antidump-
ing duty was made before the effective date which could serve as the
basis for a challenge to the underlying finding or order, then a chal-
lenge to the underlying finding or order would be subject to judicial
review without regard to the amendments made by title X of the bill.
For example, suppose an antidumping finding was issued prior to the
effective date but no duty was assessed prior to the effective date. This
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latter fact would mean that no importer possessed the opportunity to
challenge the underlying finding in the Customs Court prior to the
effective date of the act. The exception to the general rule thus would
provide that if a duty’is assessed after the effective date, and an im-
porter utilizes that assessment as a basis for challenging the validity of
the underlying finding, then judicial review of the underlying finding
shall proceed without regard to the amendments made by title X and
shall be based upon the law in effect on the day before the effective date
of title X. This provision ensures that rights of review under current
law are preserved where necessary.

Finally, the bill would provide in subsection 1002(b) (4) that with
respect to judicial review of any preliminary or final determination
of the Secretary of the Treasury under the countervailing duty statute
or the Antidumping Act which, according to provisions contained in
title VII of the Tariff Act of 1930 as provided in section 102 of the
bill, would be treated as if made under specified provisions of title
VII, review would proceed without regard to the amendments made
by title X. '

TITLE XI—MISCELLANEOUS PROVISIONS

Extension of Nontariff Barrier Negotiating Authority (Sec-
tion 1101 of the Bill)

Present law.—Under section 102 of the Trade Act of 1974, when-
ever the President determines that any barriers to, or other distortions
of, international trade of any foreign country or the United States
unduly burden or restrict the foreign trade of the United States or
adversely affect the U.S. economy, or that the imposition of such
barriers is likely to result in such a burden, restriction, or effect, then
he may enter into trade agreements with foreign countries providing
for the harmonization, reduction, or elimination of such a barrier or
other distortion, or providing for the prohibition of or limitation on
the imposition of such a barrier or other distortion. This authority
was provided for a 5-year period beginning on the date of enactment
of the Trade Act of 1974, and will expire at the close of J. anuary 2,
1980, absent extension. Agreements negotiated under the authority of
section 102 must be submitted to Congress for approval and imple-
mentation under the procedures established in sections 102 and 151
et seq. of the Trade Act of 1974, which provide special rules for con-
sultations on, and rapid consideration of approval and domestic im-
plementation of, such agreements.

The bill—Section 1101 of the bill would extend the negotiating
authority provided by section 102 for 8 additional years, i.e., through
January 2, 1988,

Reason for the provision—Without an extension of the authority to
negotiate trade agreements under section 102, that authority would ex-
pire at the close of January 2, 1980. Extension of this authority will
permit the President to negotiate improvements or other amendments
to agreements negotiated under section 102 and approved by the Con-
gress under section 2(a) of this bill (e.g., agreements on subsidies and
countervailing measures, antidumping measures, customs valuation,
government procurement), as well as to negotiate and enter into new
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agreements to reduce other types of barriers to trade. The end of the
Multilateral Trade Negotiations and the implementation of agree-
ments negotiated therein can only be a beginning if the United States
1s to continue its necessary leadership role in encouraging further
expansion of international trade through mutually beneficial reduc-
tions in tariff and nontariff barriers.

. The extension of this authority also will provide the President with
an essential tool to reduce barriers to U.S. exports, a necessary element
of export expansion, vital to U.S. economic well-being in the future.
In particular the committee recommends that future negotiations en-
tered into under section 102 of the Trade Act address foreign practices
affecting U.S. service industries, such as insurance and banking. The
effect of foreign government subsidy practices on the service sector
should be examined. The committee also recommends that the Presi-
dent explore the possibility of an international conference on tax
practices which affect international trade.

Auction of Import Licenses (Section 1102 of the Bill)

Present law.—Under present law, the President may impose quanti-
tative restrictions on the imports of products into the United States
under a number of authorities. With respect to many of these authori-
ties, it is unclear whether the President may auction import licenses
in order to administer the quantitative restrictions imposed.

The bill—Section 1102 of the bill would provide that, notwithstand-

’ing any other provision of law, the President may sell import licenses
at public auction under such terms and conditions as he deems appro-
priate. An import license is defined in the section to include any docu-
mentation used to administer a quantitative restriction imposed or
modified after the date of enactment of the act under: (1) Sections
125, 203, 301, or 406 of the Trade Act of 1974; (2) the International
Emergency Economic Powers Act (50 U.S.C. App. 1701-1706) ; (3)
authority under the headnotes of the Tariff Schedules of the United
States, but not including a quantitative restriction imposed under
section 22 of the Agricultural Adjustment Act of 1933; (4) the Trad-
ing With the Enemy Act (50 U.S.C. App. 1-44) ; and (5) section 204
of the Agricultural Act of 1956, with respect to articles other than
meat or meat products; or any act enacted explicitly for the purpose
of implementing an international agreement to which the United
States is a party, including such agreements relating to commodities,
but not including any agreement relating to cheese or dairy products.
Regulations prescribed with respect to licenses auctioned under this
authority must, to the extent practicable and consistent with efficient
and fair administration, insure against inequitable sharing of imports
by a relatively small number of the larger importers.

Reason for the provision.—In the Multilateral Trade Negotiations,
the United States has entered into an agreement on import licensing
procedures, approved by section 2(a) of the bill, Acceptance by the
United States of this agreement will not require any change in existing
U.S. statutes involving import licensing. However, to insure that all
Government agencies administering licenses do so in accordance with
the agreement, an executive order will be issued specifying the proce-
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dures required by the agfeeinent and ordering agencies to, conform
their procedures to the extent that they are not already in compliance,
Section 1102 of the bill will permit the President to sell import
licenses at public auction, and is an approgriate amendment to U.S.
law to provide for more efficient and fair administration of quantita-
tive restrictions and import licenses used to administer them. Under
existing programs, import licenses are allocated by the U.S. Govern-
ment on a first-come first-served basis. Auctioning of such licenses may
be a more desirable method to achieve the purposes of the particular
quantitative restriction and could be used to capture any “quota pre-
mium” associated with the restriction. The authority to auction pro-
vided by this section will apply only to the laws specified in the bill.
To the extent that authority to auction import licenses does not already
exist under these provisions of law, auctioning of such licenses may
occur only with respect to quantitative restrictions imposed or modi-
fied after the date of enactment of this bill. The committee does not
necessarily endorse use of this authority in any particular case.

Advice From Private Sector (Section 1103 of the Bill)

Present law.—Section 135 of the Trade Act of 1974 provides that the
President shall seek information and advice from representative ele-
ments of the private sector with respect to negotiating objectives and
bargaining positions before entering into trade agreements under the
Trade Act of 1974. The President is directed to establish a policy com-
mittee, the Advisory Committee for Trade Negotiations, to provide
overall policy advice on any trade agreement being negotiated under
the Trade Act. The chairman of this committee is the Special Repre-
sentative for Trade Negotiations (STR). Under section 135, the Presi-
dent may, on his own initiative or at the request of organizations rep-
resenting industry, labor, or agriculture, establish policy advisory
committees for industry, labor, and agriculture, respectively, to pro-
vide general policy advice on any trade agreement being negotiated
under the Trade Act. In addition, the President shall, on his own
initiative or at the request of organizations in a particular sector,
establish industry, labor, or agriculture sector advisory committees
as he determines to be necessary for any trade negotiations under the
Trade Act.

The bill—Section 1103 of the bill would amend section 135 of the
Trade Act of 1974 in the following major ways:

(1) Broaden the mandate of the advisory committees to include
advice on implementation of trade asreements and other trade
policy activities, as well as continue the mandate with respect to
trade negotiations themselves.

(2) Revise the existing authority to permit the establishment
of advisory committees for agriculture. industry, labor, or serv-
1ces on an appropriate basis when the President determines that
the trade policy activities of the United States Government war-
rant them, thus adding specific authority for advisory committees
on services and making the establishment of all the advisory
committees discretionary with the President.
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(3) Repeal the Trade Act requirement that existing advisory
committees prepare summary reports after the authority of the
President to negotiate pursuant to the Trade Act expires.

(4) Provide to the extent practicable that advisory committee
members be informed and consulted before and during any nego-
tiations and be permitted to participate, but not speak on behalf of
the United States, in international meetings to the extent the head
of the U.S. delegation deems appropriate.

(5) Continue Trade Act advisory committee exemptions from
certain provisions of the Federal Advisory Committee Act and
also exempt Trade Act advisory agricultural committees from re-
quirements of title 18 of the Food and Agriculture Act of 1977.

Reason for the provision.—The private sector advisory committee
structure established under section 135 of the Trade Act of 1974 has
proved a valuable mechanism for identifying U.S. objectives and pri-
orities during the Multilateral Trade Negotiations (MTN), evaluat-
ing the progress and results of the negotiations, and educating key
private sector representatives on the issues and problems involved in
the negotiations. Continuation of this type of mechanism will be of
critical importance to ensure effective implementation of the MTN
agreements; evaluate and refine those agreements and negotiate new
agreements in the future; manage problems in key trading sectors;
and shape overall U.S. trade policy objectives and priorities.

Under the bill, the advisory process will operate on essentially the
same basis as it has under the Trade Act of 1974, The STR will
manage committees jointly with the Department of Agriculture, Com-
merce, or Labor. It is expected that the number of advisory commit-
tees will be substantially reduced from the present level of 45, largely
because of consolidation of industry sector committees. The Advisory
Committee for Trade Negotiations and the Industry, Labor, and Agri-
cultural Policy Advisory Committee will be rechartered and oper-
ated in the same manner as under the Trade Act and a policy advisory
committee for services will be established. In establishing the mem-
bership of the policy, sectoral, or functional advisory commit-
tees with respect to labor, industry, agriculture, and services, it is
expected that each of these committees will fully represent the inter-
ests of the Government, small business, retailers, wholesalers, distrib-
utors, consumers, and the general public, a well as labor, industry,
agriculture and services, as the case may be. It also is expected that the
President will establish an advisory committee whose members can
provide expert legal advice with respect to the agreements and with
respect to U.S. law on the same matters.

Study of Possible Agreements With North American Coun-
tries (Section 1104 of the Bill)

Present low.—Under the Trade Act of 1974, various negotiating ob-
jectives are established by Congress regarding the exercise of Presi-
dential negotiating authority granted by the Act. In particular, section
612 of the Trade Act provides that it is the sense of the Congress that
the United States should enter into a trade agreement with Canada to
provide for continued economic stability in both countries. In order to
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promote such stability, the President is authorized to initiate nego-
tiations for a United States-Canada free-trade area.

The bill.—Section 1104 of the bill would amend section 612 of the

rade Act by adding a new provision to existing section 612 which

ould require the President to study the desirability of entering into
/trade agreements with countries in the northern portion of the Western
Hemisphere. A report on the study would be required to be submitted to
the Committee on Ways and Means of the House and the Committee
on Finance of the Senate within two years after the date of enactment
of this act.

Reasons for the provision—With increasing economic interdepend-
ence among the United States and many countries in the northern por-
tion of the Western Hemisphere, including Canada, Mexico, and Cen-
tral American and Caribbean countries, it may be desirable to enter into
trade agreements with such countries to promote mutual economic sta-
bility and economic growth through the mutual expansion of market
opportunities. It is believed that serious and rigorous consideration
should be given to this issue. An in-depth study should be undertaken
to determine what are the competitive opportunities and conditions
of competition between such countries and what is the desirability of
entering into a trade agreement or series of trade agreements to achieve
the ends mentioned. That is the objective of the study required under
section 1104. :

Amendments to Section 337 of the Tariff Act of 1930 (Section
1105 of the Bill)

Present law.—Section 337 of the Tariff Act of 1930 (19 U.S.C. 1337)
provides that unfair methods of competition or unfair acts in the im-
portation of articles into the United States, or in their sale, the effect or
tendency of which is to destroy or substantially injure, or prevent
the establishment of, an industry in the United States, or to restrain
or monopolize trade and commerce in the United States, are unlawful.
The U.S. International Trade Commission (ITC) is to investi-
gate any alleged violations of section 837 upon complaint under oath.
If the ITC finds a violation, it may either order the exclusion of
the articles involved in the violation from entering into the United
States, or issue an order requiring the parties violating section 337 to
cease and desist in such violation.

Section 337(b) (3), as amended by the Trade Act of 1974, requires
the ITC to inform the Secretary of the Treasury of matters under in-
vestigation under section 337 which the Commission believes may fall
within the purview of the antidumping or countervailing duty law so
that action authorized under those laws may be taken.

Under section 337(f), the ITC may order a party violating section
837 to cease and desist in that violation. Under present law, if an ITC
cease and desist order which has become final is violated, the Commis-
slon may order the exclusion of articles subject to the cease and desist
order from entering the Unijted States. .

T'he bill—Section 1105 of the bill would amend section 337 of the
Tariff Act in several respects. Section 1105(a) would amend present
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section 337 (b) (3) to require the ITC to terminate an investigation be-
gun, or not to institute an investigation, when it has reason to believe
that the matter before it is based solely on alleged acts and effects which
are within the purview of the countervailing duty or antidumping duty
law. Section 337(b) (3) would be further amended to provide that
when the ITC believes that the matters before it under section
387 are based in part on alleged acts and effects which may be within
the purview of the countervailing duty or antidumping duty law and
in part on alleged acts and effects which are not within the purview
of those laws but which independently may form, or in conjunction
with the matters within the purview of those laws may form, a basis
for relief under section 337, then the Commission may continue an in-
vestigation it is conducting, or institute an investigation, as the case
may be. With respect to matters notified to the administering authority
(which under existing law is the Secretary of the Treasury) in cases
involving mixed allegations, the bill would provide that a final deci-
sion of the administering authority under the antidumping law or the
countervailing duty law with respect to that matter would be conclu-
sive upon the Commission with respect to the issue of less-than-fair-
value sales or subsidization as the case may be, and the factual findings
necessary for such decision.

Section 1105 (b) of the bill would amend section 337 (f) to provide
a civil penalty for each day on which an importation of articles, or
their sale, occurs in violation of a final ITC cease and desist order. The
penalty is in an amount up to the greater of $10,000 or the domestic
value of the articles entered or sold on such day in violation of the
order. The ITC would bring an action in the Federal district courts
for recovery of the penalty for the United States. Authority would
be given also for the courts to issue mandatory injunctions incorpor-
ating the cease and desist orders of the ITC so as to aid in the enforce-
ment of such orders.

Reasons for the provision—The amendments made to section 337 by
section 1105(a) of the bill will clarify the relationship between the
jurisdiction of the ITC under section 337 and the shared juris-
diction of the administering authority and the Commisson under the
antidumping and countervailing duty laws. As indicated in the report
of the Committee on Finance of the Senate on the Trade Act of 1974,
1t was expected that the Commission practice of not investigating
under section- 837 those matters clearly within the purview of the
countervailing duty or antidumping duty law would continue. (See
S. Rept. No. 93-1298, p. 195.) The amendment made by section 1105 (a)
requiring the Commission to terminate an investigation begun or not
to institute an investigation will place in the statute what is current
practice, and what was referred to in the Senate report cited, and is
intended to have the questions of subsidization or dumping decided in
the most appropriate forum and to conserve administrative resources.

The amendments of section 1105(a) which relate to mixed allega-
tions, some within the purview of the countervailing dutv and anti-
dumping duty laws and others not, will further clarify the jurisdic-
tional relationship, but would not change existing law regarding when
investigations are recuired under section 337 and the suspension of such
investigations. The ITC will, as required by existing section 337(b)
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(8), notify the administering authority of those matters whicl
may be within the purview of the countervailing duty or anti
dumping . duty law. Section 1105(a) reaffirms with respect to thest
cases that, if the ITC has notified a matter to the administering
authority, then the Commission may suspend its investigation
during the time the matter is before the administering authority for
a final decision. The term “final decision” denotes a decision by the
administering authority not to investigate, on its own motion or on
the basis of a petition, the matter notified to_ it by the ITC
a negative decision terminating any countervailing duty or, antidump-
ing duty investigation, or an affirmative final determination of less-
than-fair-value sales or subsidization. The ITC is expected to
exercise its discretionary authority to suspend its investigation so
as to achieve an appropriate balance between the needs on the one
hand to conserve administrative resources and prevent undue burdens
upon parties to the Commission proceeding and to the countervailing
duty or antidumping duty proceeding, and on the other hand to con-
clude the section:337 investigation In as expeditious a fashion as
possible. . o

As indicated, the decision of the administering authority with re-
spect to less-than-fair-value sales or subsidization and the factual
findings necessary for such decision will be conclusive upon the ITC
with respect to matters notified to the administering authority in cases
under section 337 involving mixing allegations. Thus, if the admin-
istering authority finds that subsidization exists and that the net
subsidy amounted to a certain amount, the Commission, in making
the decision under section 337, will be bound by those decisions, which
will become the controlling part of the record in the section 337 pro-
ceeding as to those issues and will be considered by the Commission
in arriving at a decision as to whether unfair.methods of competition
or unfair acts exist with the requisite effect or tendency.

Section 1105(b) of the bill will amend section 337 to provide 2
civil penalty as an alternative remedy for violation of a cease and
desist order issued by the Commission after it has found a violation of
section 337. It is unclear whether under current law any other remedy
exists for violation of an ITC cease and desist order except
exclusion of the article from entry into the United States. The remedy
of exclusion from entry into the United States of articles subject to
Commission order is too draconian in some cases, and is not always
to the public benefit. Section 1105(b) will provide a more flexible
remedy in the form of a civil penalty for each day in which an impor-
tation of articles, or their sale, occurs in viloation of an order. The
provision for a civil penalty up to the amount of the domestic value
of the articles entered or sold on a day in violation of the order is
directed to the situation in which the violation may involve a large
shipment of articles of sufficient value so as to make a $10,000 penalty
not a deterrent to the violation of the order. The Commission will
exercise the discretionary authority provided with respect to the
‘appropriate size of any penalty under this section so as to insure the
deterrent effect of its order while taking into account such factors as
intentional versus unintentional violations and the public interest.
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Technical Amendments to the Trade Act of 1974 (Section 1106
of the Bill)

Present low.—Section 102 of the Trade Act of 1974 authorizes the
President to enter into trade agreements to harmonize, reduce, or
eliminate barriers or other distortions to trade, or to prohibit or limit
the imposition‘of such barriers or other distortions. Section 102 agree-
ments enter into force with respect to United States if, among other
conditions, the President transmits a document to the House of Rep-
resentatives and to the Senate containing a copy of such agreement,
and an implementing bill with respect to such agreement is enacted
into law.

Under section 121 of the Trade Act, the President is directed to
enter into trade agreements with foreign countries to promote the
development of an open, nondiscriminatory, and fair economic sys-
tem with respect to the international trade between the United States
and such countries. Such trade agreements may be submitted to the
Congress for approval and implementation in accordance with the
procedures of section 151 of the Trade Act, which provides for special
rapid consideration, and under which agreements negotiated pursuant
to section 102 of the Trade Act are also approved and implemented.

Under the import relief provisions (in particular section 203) of the
Trade Act of 1974, the President may provide import relief for a U.S.
industry when the International Trade Commission (ITC) has de-
termined that increased imports are a substantial cause of serious
injury or threat thereof to the industry and recommends relief. Among
the forms of relief which may be provided is the negotiation of orderly
marketing agreements (OMA’s) with foreign countries which limit
the export from foreign countries and the import into the United
States of the articles involved in the ITC determination. Any relief
which the President provides which is different from that recom-
mended by the ITC is subject to being overridden by the Congress
(with the ITC relief taking effect) within a 90-day period following
the date on which the President proclaims import relief under this
section or announces his intention to negotiate one or more orderly
marketing agreements. If the President has negotiated an orderly
marketing agreement as import relief, and such agreement has not
continued to be effective, he may proclaim duty increases, tariff rate
quotas, quantitative restrictions, or combinations thereof. The Presi-
dent is further authorized to issue regulations to provide for the
efficient and fair administration of any quantitative restriction pro-
claimed as import relief.

Under title V of the Trade Act of 1974, the President may establish a
Generalized System of Preferences and provide duty-free treatment
with respect to articles from countries designated as beneficiary devel-
oping countries. An article from a particular beneficiary developing
country may receive this duty-free treatment, subject to certain con-
ditions, including that imports of that article from that country do not
exceed competitive-need limitations established by section 504 of the
Trade Act. If such limitations are exceeded in a calendar year, then,
not later than 60 days after the close of the calendar year, such coun-
try generally may not be treated as a beneficiary developing country
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with respect to that article for at least the calendar year in which
the removal of GSP treatment occurs. X

The bill—Section 1106 of the bill would make several consequential
amendments to the Trade Act of 1974, and make a number of conform-
ing and clerical amendments. Section 1106(c) would amend section
102(e) (2) of the Trade Act by requiring that the copy of the agree-
ment which is submitted for approval to the Congress under the
procedures of sections 102 and 151 of the Trade Act must be a copy of
the final legal text of such agreement. This amendment is to apply
with respect to trade agreements submitted to the Congress under
section 102 after the date of enactment of this bill. The same section of
the bill would amend section 121(c) of the Trade Act of 1974 by strik-
ing the language which provides that a trade agreement negotiated
under section 121 may be submitted to the Congress for approval
according to the procedures of section 151 of the Trade Act, and
replace that with a provision that such trade agreement may be entered
into under section 102 of the Trade Act of 1974.

Section 1106(d) of the bill would make numerous changes to the
import relief provisions of the Trade Act of 1974. With respect to
the President’s authority to negotiate orderly marketing agreements
as import relief under section 203(a) (4) of the Trade Act, the bill
would provide specific authority to conclude and carry out such agree-
ments also. Section 1106(d) also would amend section 203(b) of the
Trade Act to provide that the date which begins the running of the
period within which Congress may override a Presidential import
relief decision is the date on which the President determines to provide
import relief, including the announcement of the intention to negotiate
an orderly marketing agreement: this is opposed to present law, which
measures the period from the day on which the President proclaims
import relief or announces his intention to negotiate one or more
orderly marketing agreements. Present law also would be amended
to add a new section 203 (b) (3) providing that on the day on which
the President proclaims any import relief under section 203 which
he has not previously reported to Congress. he must transmit to Con-
gress a document setting forth the action he has taken and reasons
therefor.

Section 1106 (d) also would amend section 203 (e) (3) of the Trade
Act of 1974 by striking out reference to the particular types of action
that can be taken if an orderly marketing agreement is no longer
effective. Section 203(g) (1) of the Trade Act would be amended to
delete the reference to “quantitative” in describing the restrictions
with respect to which regulations to provide for efficient and fair
administration of import relief actions may be issued, so that such
regulations may now be issued with respect to any restrictive action
taken under section 203.

Section 1106(g) would amend section 504(c) (1), which provides
that articles imported from beneficiary developing countries which ex-
ceed competitive-need limitations in a calendar year must be removed
from GSP treatment within 60 days of the end of that calendar year.
The 60-day period would be changed to a 90-day period.

Reasons for the provision——Section 1106 of the bill makes sev-
eral substantial changes to the Trade Act of 1974 and numerous tech-

-nical, clerical, and conforming amendments.
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The amendment to section 203 (a) (4) of the Trade Act will specify
the authority of the President to conclude and carry out OMA’s as
well as negotiate them. This will assure that full authority exists not
only for negotiating but for concluding and implementing any orderly
marketing agreement. The other authorities of section 203(a) to take
particular restrictive actions by their terms give final authority to
implement any such action, whereas the authority relating to an
orderly marketing agreement appears incomplete without this
amendment.

The amendment which will be made by section 1106 with respect
to the date from which the override authority of Congress is measured
clears up any ambiguity with respect to the reporting requirement to
Congress as it relates to the override provision. Under present law, the
language creates an ambiguity with respect to when the President
must report on his actions under section 203. Occasionally actions are
taken under section 203 a year or more after the initial action is taken
(e.g., secondary OMA’s). Under present law, there would be un-
certainty should these actions have to be notified under section 203 (b),
because section 203(c) (the override provision) is triggered by a notice
under section 203(b), and thus the possibility of an override on a
secondary OMA is raised if the OMA is renorted under section 203 (b).
In that situation, the earlier OMA was implicitly approved by the
Congress, because there was no override of that action. Further, any
override of the secondary OMA would require going back to the orig-
inal ITC recommendation which had already been disapproved by the
President, an action which had been implicitly approved by the
Congress. The amendment relating to this issue will make it clear
that, with respect to the override, the reporting requirement under sec-
tion 203(b) on actions taken which differ from the ITC recommenda-
tion refers to the original action taken and reported under section 203
(b). That is, action taken within 60 days of the ITC recommenda-
tions. To assure that all action under section 203, whenever taken, is
reported to the Congress, a new paragraph 203 (b) (3) is added which
requires the President to report to the Congress on any action taken
subsequent to the original action, giving the reasons for the taking of
that action.

The amendment which is made bv section 1106(d) to sec-
tion 203(e) (3) of the Trade Act of 1974 takes out the reference to
the type of action that can be taken when an orderly marketing
arrangement is no longer effective. This change results in increased
flexibility in taking acticn under that section, which now arguably
only allows duty increases, tariff rate quotas, quantitative restrictions,
or combinations thereof. This amendment will assure that another
action which may be taken, should an orderly marketing agreement
not be effective, will be the negotiating of another orderly marketing
agreement or agreements. This is particularly important when there
is an import surge from a third country which interferes with
the effectiveness of the original orderly marketing agreement, as this
amendment will give clear authority to the President to use a sec-
ondary OMA to restriet imports from the third countries.

The amendment that is made by section 1106(d) to section
203(g) (1) of the Trade Act, which will delete the term “quantita-
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tive” before the word “restriction” in the provision authorizing regu-
lations to be issued for efficient and fair administration of a restriction,
will permit the President to issue regulations to provide for efficient
and fair administration of any restrictive action taken under section
203. There is no particular reason why quantitative restrictions alone
should be singled out with respect to such regulations.

Technical Amendments to the Tariff Schedules of the United
States (Section 1107 of the Bill)

Present law.—The Tariff Schedules of the United States (TSUS)
is the law of the United States with respect to the classification of im-
ported merchandise for the purposes of assessing duties. In addition
to providing a description of an article and the tariff rate that applies
to that particular article, the TSUS contains headnotes and rules of
interpretation for use in applying the TSUS.

T he bill.—Section 1107 of the bill would make numerous technical,
clarifying, and conforming amendments to the TSUS.

Reasons for the provision.—The amendments made by section 1107
correct technical errors and make clarifying and conforming changes
in the TSUS. No substantive changes respecting the rates of duties or
classification of an article are made by these amendments. The changes
reduce ambiguity and confusion in the use of the TSUS.

Reporting of Statistics on a Cost-Insurance-Freight Basis
(Section 1108 of the Bill)

Present law.—The Trade Act of 1974 amended section 301 of title
13 of the U.S. Code to provide a reporting requirement with respect to
certain international trade statistics. Section 301(b) (6) as added by
the Trade Act provides in part that on quarterly and cumulative bases
there should be reported to the Committee on Ways and Means of the
House and the Committee on Finance of the Senate, a United States
port-of-entry value with respect to each item of the Tariff Schedules
of the United States. This value reflects the purchase price or its equiv-
alent of the goods imported (or the equivalent of the arms-length value
in the case of related-party transactions), plus the aggregate cost from
the port of exportation to the U.S. port of entry. This value is referred
to as a cost-insurance-freight (CIF) value, as it includes the freight
charges, insurance charges, and associated charges, costs and expenses
of bringing the goods from the port of exportation to the U.S. port of
entry. Under current practice, most trade statistics, including balance-
of-trade statistics, which are reported on a monthly basis and made
publicly available are reported on a basis which does not include the
CIF amount.

With the exception -of the United States, Canada, and Australia,
most other countries of the world generally apply their customs duties
based on values of imports which include CIF amounts. The United
States and the other named countries apply .their customs duties
based on values of imports which do not include CIF amounts.

T'he bill—Section 1108(a) of the bill would add a new subsection
(e) to section 301 of title 18 of the U.S. Code. The new subsection (e)
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would require, on monthly (instead of the present quarterly) and
cumulative bases, with respect to each item in the Tariff Schedules of
the United States Annotated, that there be reported a U.S. port-of-
entry value, as defined in existing law in section 301(b) (6). The U.S.
balance of trade would also be required to be reported using such a
port-of-entry value with respect to imports when calculating the bal-
ance. Additionally, new subsection (e) of section 301 would require
the release cf this CIF-based information on imports and balance of
trade 48 hours before the release of any other statistics on the value of
U.S. imports or balance of trade, or statistics from which such values
or the balance of trade may be derived. The reports required by new
subsection (e) would be required to begin on monthly and cumulative
bases beginning after December 31, 1979, i.., beginning with a
monthly report covering January 1980.

Section 1108(a) also adds a new subsection (f) to section 301 to re-
quire the reporting of U.S. duty rates on a basis comparable with the
reporting duty rates of most of our major trading partners. It provides
that on or before January 1. 1981, there would be required to be re-
ported for each item of the Tariff Schedules of the United States An-
notated the ad valorem or ad valorem equivalent duty which would be
required to be imposed on dutiable imports under that item, if the
Tnited States customs value of such imports were based on the United
States port-of-entry values reported under section 301(b) (6), in order
to collect the same amount of duty on imports under that item as are
currently collected.

Reason for the provision—Under current practice, most trade sta-
tistics, including balance-of-trade statistics, which are reported on a
monthly basis and made publicly available are reported on a basis
which dces not include the CIF amount. The current practice regard-
ing reporting and making public U.S. import statistics and balance-of-
trade statistics does not reflect the most appropriate manner of report-
ing and publicizing these statistics so as to reveal the most realistic pic-
ture of the situation of the United States in international trade. CIF
amounts are imminently associated with the value of the articles im-
ported and should be included in import values for statistical pur-
poses. The amendment. that will be made by section 1108 of the bill in
adding a new subsection (e) to section 801 of title 13 of the U.S. Code
will focus attention on CIF statistics in the consideration . of the
situation of the United States in international trade. The 48-hour prior
release rule under new subsection (e) does not prevent the release of,
at the same time as or within 48 hours of the release of the CIF-based
import values and halance-of-trade figures, such other statistics as may
be CIF based, including U.S. bilateral balances of trade with other
countries or groups of countries, or balances of trade for various group-
ings of articles, such as along product or industry sector lines. It
should be noted that the 48-hour rule does not impinge upon release of
information reporting quantities, as opposed to values, of imports.

The amendment that will be made by section 1108(a) adding a
new subsection (f) to section 301 will require the reporting of U.S.
rates of dutyv as if the United States valued imports on a CIF basis.
Clearly, section 1108 is a reporting requirement. It is not intended to
affect the way goods are valued for customs purposes. One result of
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the differential bases of valuation (CIF versus non-CIF) is that tariff
rates in countries which, such as the United States, do not value for
customs purposes on a CIF basis, often appear to be more protective
than they are. Further, it is often confusing and difficult to discuss
tariff policy between countries which value imports on different bases.
The reporting requirement imposed by section 1108 will be useful in
negotiations on tariff laws and discussions of tariff policy, permitting
these to proceed on a comparable basis.

Reorganizing and Restructuring of Internationgl Trade Funec-
tions of the United States Government (Section 1109 of the
Bill)

Present law.—None. )

The bill —Section 1109 of the bill would require the President to sub-
mit to the Congress, nct later than July 10. 1979, a proposal to restruc-
ture the international trade functions of the Executive branch of the
U.S. Government. In developing this proposal, the President would
have to consider, among other possibilities: Strengthening the coordi-
nation and functional responsibilities of the Office of the Special Repre-
sentative for Trade Negotiations (STR) to include, among other
things, representation of the United States in all matters before the
General Agreement on Tariff and Trade; the establishment of a Board
of Trade with a coordinating mechanism in the Executive Office of the
President; and the establishment of a Department of International
Trade and Investment. The proposal should include a monitoring and
enforcement structure which would insure protection of U.S. rights
under agreements negotiated pursuant to the Multilateral Trade Nego-
tiations and all other elements of multilateral and bilateral interna-
tional trade agreements. The proposal should also result in an upgrad-
ing of commercial programs and commercial attaches overseas to as-
sure that U.S. trading partners are meeting their trade agreement
obligations, including the tendering procedures of the agreement on
government procurement.

Upon submission of the proposal. the bill would require the appro-
priate committee of each House of the Congress to give the proposal
by the President immediate consideration and make its best efforts to
take final committee action to reorganize and restructure the inter-
national trade functions of the Government by November 10, 1979.

Reason for the provision—QOver the past several vears, numerous
complaints have been voiced and increasing concern has been expressed
regarding the manner in which the Executive branch of the U.S. Gov-
ernment is organized to handle international trade functions. Among
other problems noted, trade is not given a very high priority in terms
of commitment of resources and the attention of top governmental
policy officials on a regular basis, other than the STR. Addi-
tionally, major trade functions are spread throughout the Execu-
tive branch making formulation of trade policy and implementation
of trade policy haphazard and in some cases contradictory. No single
agency exists which clearly predominates in the formulation of trade
policy to the extent that people with a trade issue know where in the
Executive Branch they can turn to find a person who will give their
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particular problem attention and whom they and the rest of the Gov-
renment can hold accountable. Another problem that has been
noted often is that the present organization of the Executive
branch with respect to trade has failed to result in retaining ex-
perienced trade personnel, so that often the United States is fac_ed
with the prospect of entering trade negotiations with other countries
who have a tough, seasoned corps of trade negotiators. Further,
the lack of coordination and lack of attention to trade issues has
often resulted in failure to aggressively enforce U.S. unfair trade
practice statutes and to insist on U.S. rights under international trade
agreements.

Against this background. section 1109 of the bill requires a pro-
posal from the President with respect to reorganizing and restructur-
ing the international trade functions of the Executive branch of the
U.S. Government. The President should include in his review of ex-
ecutive branch trade responsibilities and in arriving at his proposal:
All functions of the Office of the Special Representative for Trade
Negotiations and responsibilities under the Trade Act of 1974
and the Trade Agreements Act of 1979; the Customs Service and
the countervailing duties and antidumping functions of the Depart-
ment of the Treasury; the functions of the Department of State re-
lating to commercial attaches and the negotiation of commercial and
commodity agreements and U.S. Government participation in -all
international trade organizations; the export promotion and control,
foreign investment, trade intelligence analysis and reperting, and in-
dustry-sector policy fnnctions of the Department of Commerce; the
Foreign Agricultural Service of the Department of Agriculture; func-
tions in various Departments responsible for East-West trade policy;
and all functions of the International Trade Commission, OPEC and
the Export-Import Bank.

The President’s propcesal should include a monitoring and enforce-
ment structure which will insure protection of 17.S. rights under the
MTN agreements and all other elements of multilateral and bilateral
trade agreements. As is noted elsewhere in the report, absent effective,
aggressive action by the United States in insisting upon its rights
under trade agreements, many of the supposed benefits of such trade
agreements will come to naught. In particular, the success or failure
of the new agreements in liberalizing trade restrictions and providing
new international disciplines against such restrictions depends to a
large degres on the strength and effectiveness which can be developed
within the General A greement on Tariffs and Trade for the monitoring
of obligations and settlement of disputes rising out of these agreements.
U.S. representation in the form of high level officials from the agency
responsible for trade policy is essential to this task.

Study of Export Trade Policy (Section 1110 of the Bill)

Present law.—None.

The bill—Section 1110 of the bill would direct the President to sub-
mit to Congress, no later than July 15, 1980, a review of all export trade
functions of the Executive branch of the U.S. Government and existing
and potential programmatic and regulatory disincentives to exports.
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Particular attention is to be given to enumerating those programs,
functions, and activities that enhance the role of small and medium
size businesses in export trade.

The President is also to submit to Congress by July 15, 1980, a
study of the factors bearing on the competitive posture of U.S. pro-
ducers in world markets and the policies and programs reguired to
strengthen the relative competitive position of the United States in
world ‘markets.

Reason for the provision.—If the United States is to overcome the
negative balance of trade it has experienced since the beginning of the
1970’s, it must make a special effort to improve its export trade per-
formance. In order to do this there must be a clear understanding
and appreciation -of what export promotion is undertaken now and
how effective that is, as well as what existing and potential program-
matic and regulatory disincentives to exporting exist. It is also im-
perative that an understanding of the competitiveness of U.S. firms
in world markets be acquired so that emphasis can be placed on im-
proving in areas which result in noncompetitiveness and in con-
tinuing to strengthen and maintain areas of competitiveness.

The studies directed by section 1110. are to this end. It is expected
that the President will conduct these studies in light of the new po-
tential for export trade that should develop from the implementation
of the MTN and not merely update past export promotion studies or
summaries. Furthermore, this review should be in such detail and
sufficiently comprehensive to be an adequate basis upon which re-
medial legislation can be drafted should it be necessary. '

Generalized System of Preferences (Section 1111 of the Bill)

Present law.—Title V of the Trade Act of 1974 authorizes the
President to proclaim a Generalized System of Preferences (GSP)
under which duty-free treatment would be granted to specified articles
from designated developing countries for a period of 10 years (until
January 38, 1985). Section 502 of the Trade Act contains criteria for
determining which countries may be designated by the President as
beneficiary developing countries for GSP treatment. Section 503 con-
tains the procedures and criteria for determining which produets
may be designated as eligible articles for duty-free treatment. Sec-
tion 504 contains limitations on the granting of preferential treat-
ment and authority for the President to withdraw, suspend or limit
its application by country and by article.

. Under section 502(b) (2) of the Trade Act, the President is prohib-
ited from designating as a beneficiary developing country for GSP
treatment any country which is a member of the Organization of
Petroleum Exporting Countries (OPEC) or any similar arrangement
if that country participates in any action pursuant to the arrangement,
the effect of which is either to withhold supplies of vital commodity
resources from international trade or to raise their prices to an unrea-
sopable level causing serious disruption to the world economy. Numer-
ous other restrictions on desionation as a beneficiary developing coun-
try are found under section 502(b), and with respect to many of them
the President is authorized to exempt a country from their application
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if it is found to be in the national economic interest. However, the re-
striction of section 502(b) (2) with respect to OPEC countries is not
subject to this Presidential exemption authority.

Section 502(a) (3) of the Trade Act permits the President to treat
an association of countries which is a free trade area or customs union
as one country for GSP purposes. Imports from all eligible member
countries of a designated association are treated as exports from one
country for purposes of the value-added requirements of the rules of
origin under section 503(b). Under these provisions, which are de-
signed to assure that the benefits of GSP accrue to the designated bene-
ficiary developing country, the sum of the cost or value of materials
produced in the developing country plus direct cost of processing op-
erations performed in such countries must equal or exceed a minimum
percentage of the appraised value’of the article at the time of its entry
into the U.S. customs territory. In the case of an association of coun-
tries, the value of the article attributed by two or more member
countries may be added together to meet a minimum 50 percent require-
ment as opposed to the less stringent 35 percent requirement for coun-
tries treated individually.

Under section 504 of the Trade Act, certain competitive need limita-
tions are set out and applied to associations of countries treated as one
country under section 502(a) (3). Under those limitations, the Presi-
dent must withdraw duty-free GSP treatment for a particular develop-
ing country (or association treated as one country) on a particular
article if that country has supplied in the preceding calendar year 50
percent or more of the total value of United States imports of the arti-
cle, or imports the appraised value of which exceeds an amount which
bears the same ratio to $25 million as the United States GNP for the
preceding year bears to the GNP for the calendar year 1974 (this
amount equalled approximately $37 million in 1978).

The bill.—Section 1111 of the bill would amend various provisions of
title V of the Trade Act of 1974 relating to GSP. Section 502 (e) of the
Trade Act would be amended to authorize the President to exempt
from the application of section 502(b) (2) (the prohibition from desig-
nating as beneficiary developing countries members of OPEC or similar
cartels) any country that enters into a bilateral product-specific trade
agreement with the United States under section 101 or 102 of the Trade
Act before January 3, 1980. Under the amendment, the President must
terminate the exemption granted any country if that country inter-
rupts or terminates the delivery of supplies of petroleum or petroleum
products to the United States.

Section 1111 of the bill would amend the customs union/free-trade
area provisions of title V in three ways. First, section 502(a) (3) would
be amended to include associations of countries which are not only free-
trade areas or customs unions, but which are also contributing to
comprehensive regional economic integration among their members
through appropriate means, within the scope of associations which
may be treated as one country for GSP purposes. Second, section 503
(b) (2) would be amended to reduce the minimum value-added require-
ment from 50 percent to 35 percent for associations of countries, com-
parable to the existing minimum percentage for individual countries.
Third, section 504 (¢) would be amended to exempt specifically customs
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unions, free trade areas, or other regional economic associations of
developing countries treated as one country under section 502(%) (3),
as amended, from the competitive need limitations. Member countries
of such associations would continue to have individual competitive
need ceilings applied against their exports to the United States.

Section 1111 of the bill also would amend section 504 (d) to authorize
the President to disregard the 50 percent limitation under section 504
with respect to any eligible article from a beneficiary developing coun-
try if the appraised value of total imports of the article into the
United States during the preceding calendar year does not exceed an
amount which bears the same ratio to $1 million as the U.S. GNP for
that calendar year, as determined by the Department of Commerce,
bears to the U.S. GNP for calendar year 1979.

Reason for the provision—The amendments to title V of the Trade
Act of 1974 that will be made by section 1111 of the bill are intended
to make the Generalized Systems of Preferences under title V more
beneficial to developing countries, while at the same time taking ac-
count of legitimate domestic interests with respect to imports from such
countries.

The amendment made by section.1111 with respect to the provision
prohibiting designation of an OPEC country or member of a similar
cartel arrangement from GSP benefits permits exemption of a country
concluding the required trade agreements with the United States from
this prohibition only as long as such country does not interrupt or
terminate the delivery of supplies of petroleum or petroleum products
to the United States. Interruption or termination of such supplies
includes an embargo or unilateral or concerted action with other mem-
ber countries of OPEC to cut back production or otherwise withhold
supplies directed against the United States. Further, the authority
given to the President to exempt a country from the application of the
OPEC or cartel exclusion is discretionary. In deciding whether to ex-
ercise this authority with respect to any country which meets the cri-
teria for an exemption, the President should take into account whether
the United States maintains an unfavorable balance of trade with that
country. In particular the committee believes it is doubtful whether
certain OPEC cotintries which maintain a highly favorable balance of
trade with the United States and which use most of the foreign ex-
change earned from sales-of oil to the United States to purchase goods
from coqntries other than the United States should be rewarded with
designation as beneficiaries of duty-free treatment under GSP.

The purpose of the provisions in existing title V of the Trade Act
of 1974 permitting associations of countries to be considered a single
country 1s to encourage economic integ