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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable Orrin G. Hatch
United States Senate
Washington, D.C. 20510

Dear Senator Hatch:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disciosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable regulations are authorized by Section 7805 of the internal Revenue
Code, which provides general authority to prescribe ail needed reguiations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the reguiations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.



4038

SFC 003574

To qualify for exemption as a social welfare organization described in section 501(c)(4),
the organization must be primarily engaged in the promotion of social welfare, not
organized or operated for profit, and the net earnings of which do not inure to the benefit
of any private shareholder or individual.’

As discussed in more detail in my April 26, 2012 letter to you, in order for the IRS to
make a proper determination of an organization’s exempt status, the Form 1024 asks
applicants to provide detailed information regarding all of its activities-- past, present,
and planned, including the purpose of each activity and how it furthers the
organization's exempt purpose, when the activity is initiated, and where and by whom
the activity will be conducted. If the Form 1024 questions are answered with sufficient
detail to make a determination, the applicant will not be asked further questions. If,
however, the detail provided is insufficient to make a determination or issues are raised
by the application, then the IRS contacts the organization and solicits information to
evaluate whether the applicant meets the requirements for tax exemption in the Code
and regulations. There may be cases in which donor information would be relevant to
determining if the legal requirements for exemption are satisfied.

The IRS automated systems capture the number of applications approved during a
given year that were sent development lefters seeking additionai information, but they
do not track the specific questions asked in the requests. Consequently, in order to
determine the specific questions asked in those development letters, manual review of
each file would be required. IRS staff is available to work with your staff to identify the
information that we are able to legally provide that would be relevant to your request.

Question 3. Is the Exempt Qrganizations technical office involved in all such
information requests of exemption applications?

As noted in my April 26, 2012 letter, generally applications for tax-exemption that
need further development are assigned to revenue agents in the Exempt
Organizations (EO) Determinations office in Cincinnati, Chio, rather than staff in the
EO Technical office. Based on established precedent and the facts and
circumstances of the case, an EO Determinations revenue agent will request the
information and documentation he/she beiieves is needed to complete the
administrative record and make a determination in the case. As needed, a revenue
agent might seek advice from EO Technical staff regarding a particular matter or a
case may be referred to EO Technical staff, but the EO Technical office is not
involved in all information requests sent to applicants seeking tax-exemption Note
that in situations where there are a number of cases involving similar issues, the IRS
may assign cases to designated employees to promote quality and consistency. In
such cases, agents, either with or without EO Technical, may work together in
drafting information requests for similar cases.

YIRC § 501(c)(4); Treas. Reg. § 1.501(c)(4)-1.
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Question 4. Section 7.21.5 of the Internal Revenue Manual states that Letter 1313
should be used as a first request for additional information for cases received on
Form 1024, and that Letter 2382 should be used for second and subsequent
requests for information. We have attached redacted copies of an IRS 1313 Letter
and 2382 Letter which were reportedly sent to applicant organizations earlier this
year. Each of those letters contains passages which specifically request names
of donors.

a) Which IRS employees and officials were involved in the drafting of the
questions requesting donor names?

By law, the IRS cannot comment with respect to letters sent to specific taxpayers.
However, we can discuss our general process. Pursuant to Section 7,.20.2.4 of the
Internal Revenue Manual (IRM), revenue agents in the EO Determinations office
assigned to a case are responsible for contacting the organization to obtain any
additional information or amendments necessary to process the application. Pursuant
to the IRM, questions asked to organizations seeking tax-exemption under section
501(c)(4), would be drafted by the revenue agent working the case. As noted ahove, in
situations where there are a number of cases involving similar issues, the IRS may
assign cases to designated employees to promote consistency. In such cases, agents
may work together in drafting questions for similar cases.

b) Which IRS officials provided authority and approval for the questions
requesting donor names?

See response to a), above.

c) Did any IRS personnel definitively review and determine whether there
would be any privacy impact by the requests for names of donors which could
ultimately be made part of a publically available administrative record? Was the
IRS Office of Privacy consulted, and did it play a role in any such determination?

The IRS takes privacy very seriously, and makes an effort to work with organizations to
obtain the needed information so that the confidentiality of any potential sensitive or
privileged information is taken into account. The IRS Office of Privacy was not
consulted regarding the specific questions asked of applicant organizations. However,
the IRS advised applicant organizations that if they believed that requested information
required to demonstrate eligibility for section 501(c)(4) status could be provided through
alternative information, they could contact the revenue agent assigned to their
application and the IRS would consider whether the legal requirements could be
satisfied in an alternative manner.
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Question 5. What is the total number of IRS 1313 and 2382 letters sent in 2011
and 2012 (to date) which specifically request names of donors?

The IRS automated systems capture the number of applications approved during a
given year that were sent development letters seeking additional information, but they
do not specifically track whether a 1313 or 2382 letter was sent or the specific questions
asked in the letters. To determine the specific questions asked in each development
letter sent, manual review of each file would be required. IRS staff is available to work
with your staff to identify the information that we are able to legally provide that would
be relevant to your request.

Question 6. Does the IRS intend to utilize IRS 1313 and 2382 letters in the future
to specifically request names of donors?

Letters 1313 and 2382 are template letters used in all cases seeking additional
information that provide general information on the case development process.
Individualized questions and requests for documents based on the facts and
circumstances set forth in the particular application are prepared by the revenue agent
assigned to the case and are attached to the template letter.

There are instances where donor information may be needed for the IRS to make a
proper determination of an organization’s exempt status, such as when the application
presents possible issues of inurement or private benefit. Accordingly there may be
future situations where a revenue agent needs to clarify the sources of financial support
to an organization by requesting the names of donors.

Nevertheless, the IRS takes privacy very seriously, and makes efforts to work with
organizations to obtain the needed information so that the confidentiality of any potential
sensitive or privileged information is taken into account. As previously mentioned, we
advised applicant organizations that if they believed that requested information required
to demonstrate eligibility for section 501(c)(4) status could be provided through
alternative information, they can contact the revenue agent assigned to their application
and the IRS would consider whether the legal requirements couid be satisfied in the
alternative manner.

Question 7. Does the IRS view donor identifying information as being necessary
information when reviewing applications for tax-exempt status under Section
501(c)(4)? If so, how was this finding made and what written standards are
utilized by the IRS in evaluating this information? Have any IRS personnel ever
recommended that IRS Form 1024 be amended to specifically require that this
information be furnished?

The IRS does not believe it is necessary to review donor identifying information in ail
determination cases involving applications for tax-exempt status under section
501(c)(4). 1 am not aware of any recommendation from IRS personnel that the Form
1024 be revised to require such information be furnished in all cases.
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Question 8. Section 7.20.2.7 of the internal Revenue Manual {refating to
evaluation of organizations applying for tax-exempt status) states that requests
for additional information in processing a determination should be thorough and
relevant. Would a request {to an organization applying for tax-exempt status
under Section 501{c)}{4)) for a list of donor names, some who may have given as
little as $1, meet the relevancy standard?

The level of development necessary to process an application to ensure the legal
requirements of tax-exemption are satisfied varies depending on the facts and
circumstances of each application. Revenue agents use sound reasoning based on tax
law training and their experience to review applications and identify the additional
information needed to make a proper detarmination of an organization's exempt status.
As noted above in question 6, under certain facts and circumstances, such as when the
application presents possible issues of inurement or private benefit, donor information
may be needed for the IRS to make a proper determination of an organization’s exempt
status. An applicant who is concerned with burden or relevancy in the process can work
with the agent assigned {o the case and the agent’s manager.

{ hope this information is helpful. | am also writing to your colleagues. If you have
questions, please contact me or have your staff contact Cathy Barre, Director,

Legisiative Affairs, at 38 ,
Sincerely,

Deputy Commissioner for
Services and Enforcement
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEFUTY COMMISSIONER

September 11, 2012

The Honorable Bob Corker
United States Senate
Washington, D.C. 20510

Dear Senator Corker:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the ruies
relating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c){4)?

The applicable regulations are authorized by Section 7805 of the internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c){4)? Please provide the humber of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501 (c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable John Cornyn
United States Senate
Washington, D.C. 20510

Dear Senator Cornyn:

This letter responds to your June 18, 2012, lefter to Commissioner Shuiman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501{c)(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c){4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development lefter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable John Thune
United States Senate
Washington, D.C. 20510

Dear Senator Thune:

This letter responds to your June 18, 2012, letter to Commissioner Shuiman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(bX2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable Jon Kyl
United States Senate
Washington, D.C. 20510

Dear Senator Kyt:

This letter responds to your June 18, 2012, letter to Commissioner Shuiman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
refating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable reguiations are authorized by Section 7805 of the internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the reguiations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEFPUTY COMMISSIONER

September 11, 2012

The Honorable Kay Bailey Hutchison
United States Senate
Washington, D.C. 20510

Dear Senator Hutchison:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c){4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable Michael Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development fetter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIDNER

September 11, 2012

The Honorable Lamar Alexander
United States Senate
Washington, D.C. 20510

Dear Senator Alexander:

This letter responds to your June 18, 2012, letter to Commissioner Shuiman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the Internai
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c)(4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)}(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501(a)-1(b}(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c)(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DERUTY COMMISSIONER

September 11, 2012

The Honorable Mitch McConneli
United States Senate
Washington, D.C. 20510

Dear Senator McConneli:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501{c){4)?

The applicable regulations are authorized by Section 7805 of the internal Revenue
Code, which provides generai authority to prescribe all needed reguiations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. In addition, section 1.501{a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501{c){4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not ail section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER

September 11, 2012

The Honorable Pat Roberts
United States Senate
Washington, D.C. 20510

Dear Senator Roberts:

This letter responds to your June 18, 2012, letter to Commissioner Shulman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the internal
Revenue Code,

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c){4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe all needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and include the information required. !n addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c){(4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not all section 501(c)(4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

DEPUTY COMMISSIONER September 1 1 , 201 2

The Honorable Rand Paul
United States Senate
Washington, D.C. 20510

Dear Senator Paut:

This letter responds to your June 18, 2012, letter to Commissioner Shuiman, requesting
additional information about the disclosure requirements of applications for tax-exempt
status, and the release of donor information. As you are may be aware, the rules
relating to disclosure of taxpayer information are provided by statute in the Internal
Revenue Code.

Question 1. What is the specific statutory authority giving the IRS authority to
request actual donor names during reviews of applications for recognition of
exemption under Section 501(c){4)?

The applicable regulations are authorized by Section 7805 of the Internal Revenue
Code, which provides general authority to prescribe ali needed regulations for the
enforcement of tax rules. Section 1.501(a)-1(a)(3) of the regulations provides that
organizations requesting recognition of tax-exempt status must file the form prescribed
by the IRS and inciude the information required. In addition, section 1.501(a)-1(b)(2)
provides that the IRS may require additional information deemed necessary for a proper
determination of whether a particular organization is tax-exempt.

Question 2. Is it customary for IRS revenue agents to request donor and
contributor identifying information during review of applications for tax-exempt
status under Section 501(c){4)? Please provide the number of requests by the
IRS for such information for each year from 2002 to 2011 describe.

Not ali section 501(c){4) organizations applying for exemption are requested to provide
donor and contributor identifying information. Each development letter sent to an
applicant is based on the facts and circumstances of the specific application.
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April 9, 2014

The Honorable Eric H. Holder, It.
Attorney-General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 203530-0001

Dear Attorney General Holder:

The Conimitiee on Ways and Means-(Committee) of the U.S, House of Representatives
has discovered information in the course of its ongoing investigation of the targeting by
the Internal Revenue Service (IRS) of taxpayers on the basis of their political views. This
information suggests willful misconduct by an IRS official, and also suggests that she
may have violated multiple federal criminal statutes.

Rule X.1(1) of the Rules of the House of Representatives for the 113th Congress
delepates to the Committee logislative jurisdiction over “[rlevenue measures generally,”
including the Internal Revenue Code (IRC-ar Code) and the Departmerit of Treagury
(Treasury), which includes the IRS: As a result; the Committee is responsible for
considering all legislation that raises the revenue required to finance the federal
government. The raising of such revenue depends on voluntary compliance with the
IRC, which is nndermined when taxpayers.and exempt organizations perceive that the
administration of the IRC is unfair or, worse, is biased sgainst them. Oversight of the
IRS, and particulasly. investigation of IRS activity that could undernine voluntary
compliance witli the TRC, is thus a fondamental obligation of the Committee.” Tt is
pursuant to-this authority and in discharge of this obligation that the Committee has
investigated allegations that the IRS mistreated certain taxpayers and exempt
organizations on the basis of their political beliefs.

! S prlvo Rude Xo2000 1), Raekes oF the Hause'of Représentatives; TR Cangress {vesting Compiities with authority-to

oversee and evaluate whether laws written by G fttee ure being administered consi with congressiofial intent
and Whether such laws should be changed): of TRU § 6103 (expressly authorizing Commiltes review of certain
matetial).
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During the course of its'investigation, the Committee has obtained information that
reveals that former IRS Exempt Organizations Division (EQ) Director Lois G. Letner,
while acting in her official capacity, may have violated one of mivre crimiinal statutes,
Specifically, the Committee’s investigation has uncovered conduct by Lerner that
inchides the following:

1. Lerner used her position to improperly influence agency action against only
conservative organizations, denying these groups due process and egual
protection rights under the law as guaranteed by the U.S. Constitution, in
appdrent viclation of 18 U.S.C.-§ 242;

2. Lerner impeded official investigations by providing misleading statements in
response to-questions from the Treasury Inspector General for Tax Administration
{TIGTA), in apparent vielation of 18 U.S.C. § 1001;and

3. Lemerrisked exposing, and may actually have disclosed, confidential taxpayer
information, in apparent violation of TRC § 6103 by using her personal email to
conduct official business.

These findings, supported by the evidence described below, suggestthat Lerner may have
yiolated miultiple criminal statutes. The Committee asks that you pursue this evidence
and ensure that the victims of IRS abuse do not also suffer neglect from the ¢riminal
justice system.

1.  Lerner Showed Extreme Bias-and Prejudiee 1h Exercising Her Power and
Influence Over the Now-Profit Sector

As EQ Diirector, Lerner had authority to act on behalf of the IRS.? Lerner willfully
uged hier authority to subject specific organizations to'adverse treatment in defiance of
IRS controls. Lerner directed subordinates to:subject specific right-leaning groups to
increased scrutiny and andits, and even the denial of exempt status.

‘. Lerner’s Targeting of Crossroads GPS & Blind Eye to Priorities USA

On October 19, 2010, Lerner explained to-a group of Duke University students that
301(c)(4) organizations wexe spending mohey on campaign actmty it the wake of the
Chtizens (Jmt@a’ dv.usmn She said, “[Blverybody is screaming at us, *fix it now before
the election....” At the same time. Assistant Senate Majority Leader Dick Durbin, wr ote
then IRS Commissioner Doug Shulman to demand an investigation of Crossroads GPS.”
Lerner explained to the students, “ won’t know until I look at their 990s next year

® See IRC 7803 (setting out the authorities of the IRS Commissioner), see also Internal Revenue Manual (IRM)

I 1.23.5 (providing that Director of KO reports directly to Deputy Commissioner of TE/GE and. among other duties,
supcx'nacq and is ruspt}nszh{e for the activities of . . . EO Rulings and Agreements and EO Exarinationis fufietisns™;
See ﬂenemh’v Cr!;_em ffm!cdv f‘ea’ Kiee, (’mnm H, 358 U S, d()(”ﬂi{))

sioner Doua %uhnan o (}Li{lb\,l‘ 12 2010
sesT1=833d8 T e-bbdb-dash-93ec-
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whether they have done more than their primary activity as political or not, so I can’tdo
anything right now.™ While Lerner’s public comments seemingly cast a wide, unbiased
net across the entire 501{c)(4) spectromi; her private actions were different.

Documents pmduced to the Commuttee further link Lerner’s actions with complaints
from Democracy 21,7 Those complaints chiefly foctsed on Crossroads Grassroots Policy
Strategies (CmSSlOddS) and other right-leaning groups, but also cite lefi-leaning groups
such as Priorities USA® On October 5, 2010, just two weeks before her remarks at Duke
University, Fred Wertheimer of Democracy 21 and Gerald Hebert of the Campaien Legal
Center (CLC) wrote to then-Commissioner Shutman and Lerner to, “Request-for [RS
1nvest1gat10n to deterimine whether *Crossroads GPS’ is operating in violation-of tax
status.™ Later, on July 27, 2011, Democracy 21 and CLC sent the IRS a self-styled,
“Petition for Rulemaking On Campaign Activities by Section 501(c)(4) organizations,™ in
which they raised concerns about the political campaign activities of 501(c}(4) exempt
organizations, including Crossroads and Priorities USA." Finally, on December 14,
2012, Demecracv 21 requested a meeting with Lermer to discuss its July 27, 2011
petmon

Lerner quickly organized a meeting for Democracy 21 not:only with herself, but also.
with the Office of Chief Counsel and the:Office of Tax Policy atthe Department of the
Treasury for January 4, 2013.'> In preparation for the meeting, Lemer asked David Fish,
then acting Director of EQ’s Rulings and Agxeemem Dmsxon, and Andy Meg()sh with
EO Guidance, for all “letters these orgs sent in asking for ¢4 guidance....”" While
Democracy 21’s petition raised concerns about groups across the political spectrum,
documents IRS produced tothe Committee showan agvrcs‘;ive and impraper pursuit of
Craossroads by Lemer, bit-no evidence she directed reviews of similarly situated left-
leaning groups.’

For example, on January 2, 2013, the IRS’s Chief for Media Relations circulated a
ProPublica article to Lemer and Nikole Flax; then chief of staff to Acting Commissionet
Steve Miller, among others, “FYI—Here is the latest inbound for ProPublica.”"*
Following was an article titled: *Watchdog Groups Again Call on IRS to Deny Tax-
Exempt Status to Karl Rove’s Crossroads GPS, Cite $70 Million in 2012 Campaign

® Exhibit 1.
7 Demoeracy 21 deseribes itself as a“nonprolit, nonpartisan organization that.. proimotes campaign finance teform,
lobbying and ethics reforms. . .and other government infegrity measures.” See "Petition for Rulemaking On Campaign
Activities by Section 50 1{e)(4) Organizations” at 110, Availableat;
htpiwww.democracyZ Lorgfuploads/D21_and CLC Petition to IRS 7 27 201 1.pdf
¥ See Democracy 21 “Letters 1o the IRS” Availableat: htpfwww.democracy? Lorglwps
mmmm;l 0ads/2013/05/Letters-to-IRS.pdf,
mﬁc’e hitpiffwww democraey2 Lorg/wprcontentiuploads/2013/05/ L etters-to:IRS pdf,

Seefn 7.
T IRS00000122502-122505, Exhibit 2. See {n 8 for “Petition for Rulemaking™
2 Cee i,
BiSeerid.
™ See Latter from Touse Ways and Medns Commitfee Chatrman Dave Camp to IRS Acting Commissioner Danie!
Werfel of Septembier 20, 2013 (requesting reterns and réturt information of right-leaning Aneriean Crosseoads,
Crossroads GPS, and Americans for Prosperity; as well s kefl-Jeaning Priorities USA, Priorities USA Action. and
Organizing for Action}, Exhibit 3. The documents show no special scruting-of the left-leaning groups.
15 IRSUD00122515-6, Exhibit 4.

(@8}
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Expenditures as Prima Facie Evidence Group is Campaign Operation, not “Social
Welfare” Group.”'® The “watchdog” groups to which the article refers are Democracy 21
and Campaign Legal Center (CLC). This email prompted Lerner to give notice to Flax
and others about the meeting scheduled for January 4 with these groups:

Just FYI for evetyong’s information—1I received the incoming and will refer it to
Exam as we do with any complaint. Ruth Madrigal, Vickie Judson and I'are
meeting with Demoeracy 21 and some others regarding their request for guidance
on ¢4, This has been set-up forsome time: I plan to have David Fish there and
begin the meeting by telling them we cannot discuss specific taxpavers... We will
be very cautions.”” :

Notwithstanding Lerner’s apparent careful adherence to the rule against discussing
specificcases with people outside of the IRS, emails with her subordinates show a
focused interest in Crossroads immediately following the meefing, Again, these emails
show no apparent interest in-left-leaning groups:

Lerner’s calendar shows the Jatary 4, 2013 meeting with Democracy 21 blocked off for
11:00 AM-Noon and, based on Lerner’s subsequent actions, it is clear that the meeting
went forward as planned.'”® Before or soon after the mgeting, Lemer apparently contacted
Tom Miller (EO Technical) fo ask about the status of Crossvoads {(whether the group had
been audited or selected for audit) because he replied by email at 1:55 PM the same day
that the group had twice been before the Political Action Review Commitiee (PARC), in
November 2010 and June 201 1, but was not selected for-audit.'?

Following Totn Miller’s response; Lerner sent an email to Nanette Downing, the Director
of the EO Examinations Unit in Dallag, TX, demanding to know why Crossroads had not
been audited,

o Availible af: hitprtwww propublica.orgfarticle/Waichdogs-to-irs-refect-rove-groups-tax-application. ( The article
updates-an earlier ProPublica story from December 14, 2012 that was based on an IRS- leaked copy of Crossroads
a‘;)plication for exeropt status,)
Y Exhibit’s: A “refereal™ is: it lay terms, a complaint; pursuant to the TRM it means;
A, Adocumentor other communication, including an electronic conmunication; recetved by EQ
Classification-Referrals from a source outside the Infernal Revenue Scrvies, which alleges possible
rioneompliagee with & tax law or the part of ai exempt erganization, political orgarilzation; faxable entity, or
individual.
B. Aninternal document (referral) prepared by an Interial Reventis Service'employee snd forwarded to BEQ
Classification-Referrals, which identifies current or potential noncompliance discovered during either the
processing of an assigned case, or at any other time in the performance of official duties,
IRM 4.75.5.2 (05-13-2005).
®IRSO000378449 (displaying calendar entry), Exhibit §, Seealse, Complaint of Van Hollenet-al, v. IRS (D.D.C.
August 21, 2013) at J41 (neting that “On January 4, 2013; representatives of Democtacy 21 and the Campaign Legal
Centermet with.Ms. Lerner and other IRS officials regarding the petition for rolemaking™). Availabie att
hitpifwww democracy2 | org/wp-content/uploads/2013/08/Complaint-August-20-final-for-filing.pdf:
¥ IRS0000122549-122551, Exhibit 6. The PARC is responsible for determining whether aliegations of Impropet
political activity by anexempt organization meritan-audit. See IRSO000378444-3784486, IRS Mesioparnching to
s IRS Exemipt Organizations Processes with Respeet to Examinations.” Exhibit 7. At the direction of Lois
anette Downing created a special process for reviesving complaints of political activity by exempt
organizations following the Citizens Unifed decision. See Subvommitice on Oversight, Committee.on Ways.and Means;
U.5, House of Representatives, Interview of: Nanetw Downing, Deceriiber 6, 2013 at 33-37, Fxhibit 8.
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I had & meeting today with-an organization that was asking us to consider guidance on
the e4-issue. To get ready for the meeting, I asked for every document that (sic) had
sent in over the last several vears because 1 knew they had sent in several referrals. |
reviewed the information last night and thought the allegations-in the documents were
teally damning, so wondered why we hadn't done something with the org. The first
complaint eame in 2010 and there were additional ones in 2011 and 2012... The
organization at issue is Crossroads GPS... T know the org is now in the ROO-based
on allegations sent in-this year, but this is an org-that wasa prime candidate for exam
when the referrals and 990s first came in.

Hoskge

You should know that we-are working on a denial of the application, which-may
solve the problem because we probably will say it isn't exempt. Pleass mal\e sure
all moves regarding the org are coordinated up here before we do anything ™!

On the following Monday, January 7, 2013, Lerner sent a follow-up email to Downing
which states, “As I said, weare'working on the denial for the [Crossroads] 1024, so §
need to think about whether to open ail exam T think yes, but let me cogitate a bit on

it Interviews of IRS personnel and a review of Crossroad’s file shows that Lerner was
in fact actively seeking to ensure adenial of the group.

In a transeribed interview of Victorla Judson, Associate Chief Counsel (Tax Exempt &
Government Entities), Commitiee staff asked Judson about Lemer’s interest in
Crossroads:

Q: I'think you said that it was in the spring of 2012 that you discussed with M.
Lernera Crosstoads GPS case and she gave you advance iigtice that that might be
adenial, Is'that correct?

Az That's the best of my recollection. And [ don't know if I would characterize it
as “discuss™ as opposed to “she told me that...”*

Lerner’s plan to deny the Crassroad application is evident from the work log Tor the
Cincinnali-based revenue agent assigned to the case, as after her January 4, 2013 meeting:
with Democracy 21, the agent sprung into action. Inthe seven business days following
her meeting, the reverite agent Joseph Herr, logged more time on the application than the

entire year precechng But more, the log shows that Herr was directed to reach a
particular result with Crossroads, Herr's log shows, in part:

2 Exhibit 6:
 Seg i
2 See i )
# Subcommitiee on Oversight, Committes on Ways and Means; U.$, House of Representatives, Interview of,. Vitdria
Ann Judson, Wednesday, Sepiemiber 11, 2013, at'S7 (quotation marks added), Exhibit 9,
# See IRSO007 1224-71226, Bxhibit 10,
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On fanuary 4, 2013, Herr notes a conference call with EOT [Exempt
Organizations Technical Division] in DC where specific guidance is given to him
on“how to best proceed with the [Crossroads] case.”

On January 7, this guidance trom EOT was memorialized in Her’s time sheet,
“Iblased on conference begin reviewing case infotmation, tax law, and
draft/template advocacy denial letter, all to think about how best to-compose the
denial letter,™

In the'next journal entry from Herr, he notes,“[w]rite-up summary of idea onhow | plan
to make denial argument and share with Sharon Light, the Speeial Advisor to BO
Director in Washington DC, for her opinion on whether the idea seems valid.””® Nowhere
in his 2012 log entries is there any diseussion of denial. In fact, in-an analysis of the
Crossroads application in November 2011, among many others, EO Technical lawyer
Hillary Goehausen makes no recommendation for denjal.?’

The Committee subsequently learnied that the-agency was in the process of denying
Crossroads” application for exempt status and selecting them for-audit. Judson informed
staff the organization would be receiving a proposed denial letter®® An IRS
representative separately told staff'that Crossroads had also been selected for andit.”
The evidence shows that without Lerner’s intervention, neither adverse action would
have been taken against Crossroads, Again, the Commiitteée has found no record of
Lerner pursuing similarly situated lefi-leaning groups, despite receiving similar public
complaints.’

Infact, during the same time period Lerner was engineering a denial and audit of
Crossroads, documents show Lerner-had:a favorable disposition toward left-leaning
groups, including considering future-employment with one. Inresponse to a news story
about the formation of Organizing For Action, a 501{c)(4), Lerner remarked to EQ Senior
Technical Advisor Sharon Light, “Oh—maybe I can get the DC office job!”*' Light then
forwarded Lerner's comment to Holly Paz wondering if Lerner was considering
retitement to pursue a potential job opportunity at this lefi-leaning group.>

* See i,

* Seeid,

FTIRS0000063029, Exhibit 11,

= Exhibit o, :

# Telephone briefing by IRS staff 1o Oversight Sibeommittee sinff of September 3, 2013

O Soe hipiwiww democracy? 1L ore/wpsconteni/uploads/2013/05 etiers-to-1 RE.pdf.

# See Bmait frony Lols Lemerto Sharon Light of January 24, 2013, IRSC067157-60, Exhibit 12. V5. Democracy 21is
highly-critical of Organizing For Action. See, e.g.. " Statement’by Fred Wertheimer™ lanvary 22,2013 (stating with
refetenice to the forpation of Organizing For Action that, “Tn taking this step, the President has opted for‘the ends
justify the means! approachithat is fraught with danger. It opens the:door to opportunities for government corruption. )
Available at: hitp:/fwwiv. democracyZ Lorg/money-in-politics/presg-réleases-moncy-in-politics/statement-by-fred-

The White House?" Natiopal Public Radio {March 19, 2014 }{guoting Democragy 2175 Fred Wertheimey, “The best

thing the-president of the United States could do is shiyt [Organizing for Action]) dewn. This‘is a danger to the integrity
and-eredibility of his presidency.™): Avallable at: hitp:/wwwnprorg/2014/03/19/291312006/As-organizing-forsaction.
0o-clpse
* See Exbibit 12,

6
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b. Evidence Suggests Lerner Targeted Other Right-Leaning Groups

Evidence discovered by the Committee also suggests that Lermer targeted other right-
leaning groups. On.January 2, 2013, ProPublica separately published an article titled,
“Controversial Dark Money Group Ameng Five That Teld IRS They Would Stay Out of
Politics, Then Didn't” that was circulated within the IRS.** Forwarding the ProPublica
article, Lerner-asked Holly Paz, David Fish and Sharon Light to “meet on the-status of
these applications please. Can we talk Friday?™* The five groups named in the article
are:

Americans for Responsible Leadership
Freedom Path

Rightchange.com

America is Not Stugld

A Better America.’

O 0000

Information later provided to the Committee regarding IRS EQ examinations processes
showed that four of the five groups were subject to extra~scrutiny; two of the groups were
placed in the IRS’ surveillance program, called a “Review of Operations;” and two were
selected to be put before the Political Activity Review Committee, which determines
whether a group will be audited.”® Ultirately three of the groups were selected for

audit.

¢. Lerner’s Defiance of Infernal Controls and Abuse of Authority

Theevidence demonstrates Lerner acted in defiance of IRS internal controls, Tnternal
IRS policies and procedures, which would be well known to Lerner, deter any-one person
from deciding the disposition of a group based on political or personal animus. Joseph
Grant, former Commissioner of the Tax Exempt and Government Entities Division, and
former bess of Lerner, told the Committee in-a transcribed interview that it would be
“completely” inapproprlate fora manager 10 target a specific organization for exam or
adverse determination.®® The IRS put in place these safeguards “in the 1990°s to ensure

3 See hitp:/wwiw propublica.ors/articlelconitroversial-daskomonev-group-among-fivesthat-told-irssthe p-wouldsstay-
out.
FIRS0B00122510; Exhivit 13;
* {33,
* Telephane briefing by 1RS staff to Oversight Subcominittee statf of September 35,2013,
7 Telephone biieting by IRS staff o Oversight Subcomimities staff of Marchi 27, 2014
% See Subcommitice on Oversight, Committee on Ways and Means, U8, House of Repxusematwcs Interview
ofi Joseph H, Grant, Septi 20, 2013,:at' 39, Exhibit 14, Uiderquestioning:
Qi Wounld it be appropriste for.a managerat IRS torefor 4 specitiv taxpayer to Examgor to intervene on
thelr-own on - L mean, their ows volitlon to Determ{ination]s?
Ar T helieve itwould be comipletely - it would not be appropriate to intervene an theirowni So -~ and I'ni not
aware of that pocurring.
See gilso, Testimony IRS Commissionet Douglas Shulman before the U8, House Comynittée.on Appropriations
Subeammittee on Financial Services and General Governmeint Hearing onthe FY 2073 Inteinal Revenuve Service
Budget, March 21, 2012, Per Shulman
[We have the safeguards built in to this proeess S that no one person candecide to examine an organization
based on political activities: So yow've got your peerswatching. Yowean't just-get aease; go off in the corner,
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equity and transpavency andthat no one individual could select organizations within
certain classes for examination.”

These safegnards are reflected in current EO Examinations Unit procedures adopted
during Lerner’s tenure that she nonetheless circumvented. From the Y2013 EO work
plan:

BEO will have-a PARC (Political Action Review Commiittee) operating at all times
comprised.of three experienced ¢areer ¢ivil servant employees.... PARC operations
are overseen by the Managers of EPR and EQOCA; however, they shall nat override
or influence any case selection devision of the PARCs.*

The PARC determines whether organizations about which refetrals are made are to be
subject to audit? The PARC had twice refused fo target Crossroads, yet Lemer stated to
the head of EO Examinations that, “we are working on the denial for the {Crossroads]
1024, so I need to think about whether to open an exam. ['think ves, but let e cogitate a
bitonit,” in defiance of IRS policy.42 Lerner makes clear that she believes she ts entitled
to approve or disapprove an application or subject an organization to an audit based on
hér say so alone and irrespective of the PARCs decision.

d. Lerner Seeks to Ifluence the IRS' Independent Appeals Process

Inaddition to IRS safeguards against interfering in the determinations and exams
functions, there are internal contrels in place with regard to-the IRS's Appeals Division
that Lerner sought to circumvent. If EQ Determinations reaches the conclusion thatan
application for exempt status does not sanisty the requirements under the Code, the IRS
generally will issue a proposed adverse determination letter to the applicantand give
notice of the opportunity to appeal.” The Appeals Division is independent of the EO
Division and thus cutside ofthe O Director’s chain of command. ™ Furthermore, as a
matter of law and not just IRS policy, ex parte communications between appeals ofticers
or settlement officers and other IRS employees, to the extent that thosé communications
appear to compromise the independence of Appeals, are prohibited.*’

and Tun with yourownagenda, Availablesat:
hitp:/appropriations Nouse, gov/uploadediiles/ibrg-1 1 2-ap23-wsiate-dhshulman:20120321 pdf. .
FIRS, FINAL REPORT, PROJECT 302 Political Activities Compliance Initiative at 3 {emphasis added). Available
at: hitpd/www.irs.povipublirs-tege/final paci report:pdf.
# IRSO0004 10461-62, Bxhiibit 15. “EPR” tefets to Examinations Prograins & Review and EOCA 1o Exempt
Organizations Compliance Ares, Seesalvo; IS Exempt Organizations FY 2012 Annual Report & FY 2013 Work Plan
at 2. Avatlableat: bitp/www,irs.gov/publis-tepe/F Y2012 EQ AnnualRpt 2013 Work Plan.pdf.
* Exhibit 7.
“* Exhibil 6.
* Internal Revenue Bulleting 2013-2, Jan. 7, 2013, Rev. Proc. 2013-9, see. 7.01.
* Sere Section TO0T(a)(4) of the Internal Revenue Service Restructuring and Reform Actof 1998, Pub, L, Ne. 105:206,
P12 Stat. 685, 26 USC 7801 note. The provision requires:
The Commissioner of faternal Revenne shall.. ensure an independent appeals-finiction within the Internal
Reyenue Service, including the prohibition in the plarof ex parte communivations between appeals-officers
dnd other tnternal Revermie Service employees to the extent that such communications appeat to compromise
the independence of the appeals officers.

b See i
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Anemail from Lerner to the Chief of IRS Appeals, Chris Wagner, on January 31, 2013,
shows she sought to influenee the independent appeals process notwithstanding a
prohibition against such contact. Lemer offers unsolicited adviee about how to handle
incoming ¢4 denials:

I gave Jyour people] a headsup that, in the next few months we believe they will
get.a lotof business from-our {taxpayers] regarding denials on.501{c)(4)
applications. I explained the issue is whether they are primarily involved in social
welfare activities and whether their political intervention activities...T explained
the issue was very sensitive and visible and there is a lot of interest--Congress,
press; political groups, you name if.,. [ offered a general tutotial session (noncase-
related) on the law and the complexities because--as I pointed out... T told them
this is a place whete we have-worked very hard to be consistent and have all our
cases worked by one group, and suggested they might want to de something
similar,{PS we are under audit by TIGTA because of allegations of political bias
on thegéz cases)... If you think it would be useful to have a meeting on this —lét me
know.”

Tronically, Lerner’s communication closes with, “Hope this doesn’t [sound] like F'im
trying to run yourshop.” The purpose of this email could not be clearer. Lerner
explained that her teamy worked very hard both to get what Lertier chatacterized as a
highly technical law right and also to-apply it consistently to the circumstances of each
applicant. She further characterized the cases as “sensitive and visible” and suggested
that Wagner should consult her.”” Notwithstanding agency safeguards, the message
from Lerner to the Appeals chief was unequivocal: EO got these denials right and
Appeals should affirm them.

. Letner Provided the Treasury Inspector General with Misleading Statements

The Committee has-found documents that suggest Lerner’s written statement to TIGTA,
submitted during the course of TIGTA’s audit, was knowingly misleading (Reference
Numnber: 2013-10-053). The document titled, £Q Director’s responses to 3 guestions
asked by Director Paterson, which Lerner drafted-and submitted to TIGTA on November
2, 2012, contained specific statements that are contradicted by the documentary evidence
reviewed by the Committee.*®

TIGTA asked:
When did vou become aware the IRS was targeting applications for tax

exemption that mention: 1) the “Tea Party,” “Patriots.” or the “9/12
Project”, 2) government spending, government debt or taxes, 3) education

** IRS0000120863-122864, Exbibit 16,

¥ See Exhibit 16. FThe applicable Revenue Procedure allows Appeals to-seek technioal advice from O, but it
request for advice wonld come from Appealsin the firstinstance and would be dosumented, not behind the scenes.
¥ EQ Ditector's responses t0 3 quéstions asked by Director Patérsor, produced to the Comvuittee by the Treasury
Inspector General for Tax Administration, Exhibit 17 See afso, telephione bricting by TIGTA staff o Oversipht
Subcommities staff of September’12, 2013,
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of the public by advocacy/lobbying to “make America.a better place to
live”, or-4) criticizing how the country is being run?

Lerner began her response with the statement:

In garly 2010, EO Deterininations witnegsed an uptick in'the number of applications
for §501(c)(3) or 501¢c)(4) status that contained indieators of potentially significant
amounts of political campaign intervention (“advocacy organizations™),™"

Lerner here seeks to establish that there was an increase in the number of applications
received in Cineinnati that contained political campaign activity to minimize her
responsibility for the targeting. However, the statement is the first of a compilation of
misleading half-truths.

Just-a few months before, .on July 17, 2012, Lerner sent an email fo Holly Paz and Nikole
Flax offering comments on a talking point drafted for then-Deputy Commissioner for
Services and Enforcement Steve Miller about a perceived uptick in political advocacy
cases:

Only one comment--1 know we-don't have published SOI stats for the uptick, but our
Cincy folks saw it happening —can we get Nikole whatever "inside” info we have that
led to that conclusion--she can then figure out how to use it.”’

Holly Paz sought assistance from Nanlee Park,” who responded later that evening and
included Lerneron the response:

[Als Holly pointed out in her comment, we do fot have - reéliable method

for tracking data by issue such as political activity, This is consistent with our
congressional responses where we had explained we would have to manually go
through each application, etc,

Because of the-above points, the first bullet that présently reads as;

Starting in 2010, EO observed an increase in the number of section 501{¢)(3)
and section 501{c)(4) determination applications fron organizations

that appeared to be potentially engaged in political advocacy activities.

Recommend it berevised (1.e., along the lines of the following):

For about the past five years [alternative verbiage: From FY 2008 through
June 30th of FY 2012], EO has observed an inctease in the number of section
501(c)(4) determination applications filed, as well as a general upward

trend in section 501(c)(3) application filings. ™

 Fhibit 17,

* IRSO000179271, Exiibit 18,
IRSH000179269- 179270, Exhibit 19,
* IRS0000179389-179390, Bxchibit 20,

10
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Despite being told that “political advocacy activities™ could not be substantiaied in her
proposed talking point, Lerner used almost the exact same words in her response to
federal law enforcement. Lerner knew her answer could not be'substantiated, and vet
provided it in response to TIGTA"s audit in an attempt fo minimize her role in the
agency’s management failures.

Lerner then answered the question of when she first learned *“the IRS was targeting
applications. . .that mention.. .the *Tea Party,” by saying that she:

First became aware that the BOLO referenced ‘ted party® organizations and EQ
Determinations was using the above criteria to determine what organizations met that
description when [ was bnefed on these cases on June 29, 2011.%

This half-truth appears caleulated to obscure her knowledge that “Tea Party™ cases were
being treated differently, in part, at her direction, and far earlier than she acknowledged..
A series of emails show that Lerher knew as-early as April 2010 that tea party cases were
being flagged and held in Cincinnati.

*  On April 28, 2010 Lerner was told by email, “there are 13 tea party cases out in
EO Determinations.” The attached spreadsheet even tdentifies the issie imvolved
“whether a tea party ofganization meets the requirements under 501(c)(3) and is
not involved in political intervention” and notes that there is a grouping of tea
party cases.” M

*  OnMay 13,2010, Lerner responded to a detailed summiary of the tea party cases
and even inquires about the status of the cases, Upon review of the email, she
asked follow-up questions regarding the tea party cases, “[Are the] tea party cases
~applications for ¢37 What’s their basis?” In response, she is-explicitly told
“[w]e have tea party cases here in EOT in Cincy. In EOT, there is a (¢)(3)
application. In Cincy there are 10 (¢)(4)s and a couple of (c)(B)sf"’s

*  Inan email dated August 3, 2010, Lerner specifically asked her assistant to pring.
out & Sensitive Case Report (SCR) on the handling of the tea party cases, for her
review. The SCR noted that the cases were being held due to the likelihood of
attracting media aftention, contrary to Lerner’s assertion that the targetmg was
prompted by the “uptick in applications™ with these characteristics.”

*  OnJanuary 1, 2011 Lerner received an SCR that flagged issues with “tea paity
organization[s].”" The next day, Lerner responded, “Tea Party Matter very
dangerous.... Counsel and Judy Kindell need to be in on this. Ciney should

¥ Exhibit 17.

5 IRSO000141809-14181 L Exhibit 21,

* IRS0000167872:167873, Exhibit 22, Pursuant to-the Internal Reverue Manual (IRM) 7.29.3.2 (07-14-2008);
Sensilive Cage Reports are writien for the benefit upper management,

0 IRSO000163338-163359, Bxhibir 23,

T RS0000 147507147509, Exhibit 24,
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probably NOT have these cases.™" Less than hour later, Lerner appeared to be
dirgcting staff to find a way 1o deny both ¢3 and ¢4 applications--*{IJt-would be
great if we can get there without saying the only reason they don't get a 3 is
political activity.”*’

These email exchanges memorialize Lerner’s knowledge that, as early as April 2010, the
IRS was targeting applications for tax-exemption involving the name “Tea Party™ and
holding these cases pending review from EO Technical in Washington, D.C.

it Lerner Used Her Personal Email for Official Business, Includine Confidential

Return Information; Further Investigation Could Review Unauthorized Disclosure

In an email dated October 29, 2012, Lerner sent TIGTA’s draft chronology containing
confidential return information of taxpayers, protected by 26 U.S.C section 6103, to her
personal email address:

From: Lemer Lois G

Sent: Monday, October 29, 2012 10:51 AM

To: tobomaticomsn.com’

Subject: Fw: Revised timeline

Attachments: Long Political Advoeacy Timeline HOP comments.doc

Lois G. Lerner Sent from my BlackBerry Wireless Handheld™

A review of the redacted chronology shows that nine of the 17 pages contain section
6103 material.”!

The next evening, Lerner sent this material back to her official email address and to
others in the IRS with Ker comments:

From: Toby Miles <tobomatic@msn.com>
Sent: Tuesday, October 30, 2012 9:16 PM
To: Paz Holly O nancy marks{@irs.gov; LernerLois G
Subject: Long Tineline from LOIS
Attachiments: Long Political Advocacy Timeline HOP comments.do¢
Looks pretty good--a couple questions/comments®

More recently on May 4, 2013, EO Senior Technical Advisor Meghan Biss, apparently at
Lerner’s request, sent-a summary of One Fund Boston’s 501(c)(3)-application, which
consisted almost entirely of section 6103 material, to Lerner’s personal email address®

FIRSO000147510-147513; Exhibit 25,

S Exhibit 23,

PARSO0G006281 1-28, Exhibit 26.

S Exhitsit 26,

2 IRS0600062829, Exhibir2?. “Miles™ (s Lornit’s husband™s, Michael R, Miles, lastriame, “THE soures of e name
“Toby™ is not known.

FIRS0000322610, Exhibit 28, The application has since been approved and is available for public inspection.

12
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Sending confidential taxpaver information to a persona] email address is prohibited by
IRS policy, but is not illegal.®* However, it is a crime to disclose taxpayerreturn
mfﬂrmatlon 5 peisons other than Lerner had access to -her personal email ac:vcoum,

have violated a crintinal statute for whlch the penaity is‘up to $5, OOD ﬁne and/or up to
five years in prison.%

V.  Conglusion

Contrary to reports that IRS” Administrative Review Board found no political bias or
willful mlsconduct by Lois Lemer, the Commitiee’s investigation has uncovered such
evidence.’” After reviewing these same emails, Acting Commissioner Danny Werfel
himself conceded that there was evidence that raised questions about wrongdeing at
the agency. Ata September 18, 2013 hearing, Oversight Subcommittee Chairman
Charles Boustany asked Werfel whether Lemer acted in violation-of internal agency
controls:

Chairman Boustany. Did Lois Lerner seek 1o intervene in the examinations process
or audit process?

Mr, Werfel. Tam not sure that T canfully answer that question because all those
documents in Lois' email file need to be further reviewed. Twill say s, that there
were emails that we turned over 1o youl.... that I thought taised questions, Twhich] 1
pr cvxded directly to TIGTA and I also provided them to the Accountability Review
Board,

Werfel’s testimony is the first public-admission by an IRS official that evidence may
shiow intentional wrongdoing; this concession is wholly consistent with the
Committee’s investigation.

Notwithstanding the Werfel Report-and other IRS statements, the foregoing sets farth
evidence that tends to show intentional wrongdeing, including targeting specific
taxpayers foradverse treatment, making misleading statements to law enforcement, and.

* See IRM 113, 1.14.2 ~— Electronic Mail and Secure Messaging /Last Revised: 03-07-20087
(1) a. Employees may not use E-mail to transmit $BY [(Sensitive but Unclassified)] dataunless they use the
IRS Secure Messagiig (SM) systeni.. Both the setidet and veeiplent st have SM in'order for the E-rail fo-be
protected.
b. SBY information inclides taxpayer data, Privacy Aclprotecied information, some law enforcement
information, and other information protected by statute or regulation. ..
4. SBU data may not be sent to partizs outside of IRS, including other government agendies , taxpavess, or their
mpresx,nmivcs Employees cannot send E-mails containing SBU data gutside the IRS network, even if
speeifically authorized by the taxpayer. (emphasis added)

!’: See IRC§ 7”’;3 Unguthorzed disclosure ol {nformation,

B b@e :d

at; hit f’b bsmq APOT g;z
115, House Commitics on Wa Means ,)vemg
Exempt Orgainizations, Division PostTIGTA Audit, beplcmbcr 18. ”01’
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thie possible disclosure of confidential taxpayer information. The Conunittee requests
that you act'on the findings within this letter and the attached documentation to- etisure
the righis of law-abiding taxpayers are protected. Please contact Comimittee staff at (202)
225-3625 if you have any questions.

§ DAVE CAMP
Chairman

¢y The Honorable 1, Russell George, TIGTA,
The Honorable John Koskinen, Commissioner, IRS

14
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Lois Lierner Discusses Political Pressure on IRS in 2010

...And what happened last year was the Supreme Court, out of & block getting chipped
away and chipped away in the federal election arena, the Supreme Court dealt it a huge
blow overturning 100 year old precedent that said, basically, appropriations can give
directly to political campaigns. And-everyorie is up in arms because they don’t like it.
Federal Election Commission can’t do anything about it — they want the IRS to fix the
problem. The IRS laws are not set up to fix the problem. {¢)(4)s can do straight poelitical
activity. They can go outand pay foran ad that says *vote for Joe Blow.” That’s
something they can do as long as long as their primary activity is their (c)(4) activity,
which is social welfare. So everybody is screaming at ts, ‘fix it now before the élection,
can you see how much these people-are spending?” I 'won’t know until { look at their 9905
next year whether they have done more than their primary activity as political ornot, s |
can’t do-anything right now.

Transeribed from @ video of Lals Lerner speaking fo.a group of students at the Duke University Sanford
School of Public Palicy’s Foundation Impact Research Group; October 19, 2010:



4067

WaM EXHIBIT 2
SFC 003603

From: terner Lois G

Sant: Wednesday, Dacembier 18, 2012 10:39 At

Ta: Fish David L Megosh Andy

Subject: P Mesting with Remocracy 21 angt Campaign Legal Center

Can | got coples of all letters these orgs sent'in asking for ¢4 guidance - Thanks

olllds G Brmet
Director of Exempt Organizations

From: Kathryn Beard [maiim:m
Sent: Wednesday, Decembar 15, 2012 11:30 AM

Toy Lerner Lois G

Suhject: RE: Meeting with Democracy 21 and Campalgn Legal Center

Lods,

Thefive people attending the meeting will be Frod Werthelmer and Donald Stovwn Trom Demogeaey 21 and
Paul Ryan, Tare Malloy and Gerald Hebert from the Campalgn Logal Center,

Thanks and we Took forward o reesiving the vitation,

Katheyn Beard

Communivations & Research Diréctar
Denweracy 21

2000 Maysachy
Washinston, D

e Ave NW
o D036

From: Lemer Lois G [maiito Lok.G Lernan ]

Senty Wednesday, Deceinber 19, 2012 10:48 AM

Taoi Kathryn Beard

Cer Sandifer Theodors

Subject: RE: Meeting with Demuicracy 21 and Campalgn Legal Center

My secretary, Theodora Sandifer, witl send an invitation, and will provide you with information

about how to get to Gs once you reach the building. 'Will any one other than you and Mr.
Warthelmer be attending?

RSO0 EaanR
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e P g? B
Diractar of Exempt Organizations

From: Kathryn Beard | maiito,

Sent: Wednesday, December 18, 2012 10:21 AM

To: Lerner Lois G

Subject: RE: Meeting with Democracy 21 and Campalgn Lagat Center
Lots,

Fanuary 4% a8 Viam works for Mr. Wertheimer and the Campaign Legal Center.

Thanks,

Kathrya Beard

[ veatipny & R & Director
Democracy 21

2000 Massachusetts Ave NW
Washington, DC 20036

Fromy Lermer Lois 6 T ois G Lerner YTl

Sent: Tuesday, December 18, 2012 344 PM

Tos Kathryn Beard

Cer Sandifer Theodors; Mark Dawn B

Subject: RE; Meeting with Democracy 21 and Campaign Legat Ganter

Ehave spoken with my colieagues.. We canmest Friday, January 4th st 11:00. Tot us know it
that works and we will send outan invitation.

i G enes
Director of Exarapt Organizations

Fromy: Kathryn Beard Dol

Sent: Monday, December 17, 2012 1:26 BM

Foi lernerlois G

Subfect: RE: Meeting with Demoeracy 21 and Campalgn Legal Center

Grent: Thank vouieny much,

Katheyn Do

IRS000012350%
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Communiostions & Resvarch Divgutor
Denoericy 21

2000 Magsachusetts Ave NW
Washineton, DO 20036

Fromy Lerner Lois G [mailtotols & Lernas

Sent: Monday, December 17, 20012 12:06 PN

To Kathiyn Beard

Cer Sandifer Theodora

Subject: RE: Meeting with Democracy 21 and Campaign Legal Center

Let's see what we can put together. We'll get back to you onve we've reached my colleanues.

oL G Loinin
Director of Exempt Organizations

From Kothryn Beard [ maiito;
Sent: Monday, December 17,2012 11:46 AM
Tot Lemer Lols G

Cei Sandifer Theodora

Subject: RE; Meeting with Democracy 21 and Campaign Lagal Center

DrearMs, Looner,

Thatik you for getting back tome,

After speaking with My, Wertheimer and vhe Camipai
January 4, 2013, Whatever thne works best forvon
anpther doy that they will be free, Thank you,

Legal Center, they acesll-froe ol duy on Friday,
newith them. Wihatday dves novwork, 1 con v 1o fing

Kathryn Begrd

Communicstions & Regearch Direcior
Demaeracy 21

{RS0NN0T 22804
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From: Lerner Lole G {7
Sent: Friday, December 14, 2
Tar Kathryn Beard

L Sandifer Theodora )
Subject: RE: Meeting with Democracy 21 and Campaign Legal Center

Thank you for your interest in meeting with us. Because all EO related guidance is a joint
effort by EO, IRS Chief Counsel and Treasury, it makes the most sense to have all three
offices in attendance at the meeting. 1 have reached outto my counterparts and we can set
something up for the firstweek in January, but schedules do 1ot permit a maeting before
then. Please provide some proposed datesitimes and my secretary, Thaodora Sandifer,
will coordinate schadules.

it Q wraaeir
Director of Exempt Organizations

Froms Kathryn Beard [maite:

Senty Friday, December 19, 2017 1225 PM

ToLemer Lols G

Subject: Meeting with Democracy 21 and Campaign Legal Center

Denr Ms, Lerner,

fam writing on behalf of Fred Wertheimer, President of Democracy 21, to inguire sbout setting upr 8 meeting
for'him and the Campaign Logal Center 1o meel with you to discuss the request for a petition forrulemaking on
candidate election activities by Section SOH{)4) grovps.

If possibile, Mr. Westheimer would tike:to setup s mesting sometime next week,

Thank you verymuch and ook forvied 1o speaking with you

Rathryn Beard

Communications & Research Divectoy
Deniacracy 21

200 Masgachuvsis Sve NW
Weshington, DO 20038

IRSUNGOTEZEDS
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1.2, Hoose of Representatioes
COMNETTER QN WAYS AND MEANS

i THOP A SRR TE Mo
1207 225362

TWashingten, D 10915-658

& B

Bty sandmsans Bodsagoe

Seprember 20, 2013

Mr. Daniel Werfel

Agting Conndssioner

Internal Revenue Service

1111 Constitution Aveniue, NLW.
Washington, 1D.C, 2022

Déar Mr. Werfel,

In order to conduct oversight on madters within jutisdietion of the Committee on Ways
and Means (Committe); ineluding the administeation of federal tax Taw, and pursnant to
iy awthority under IRC §6103, T am writing to request certain returns and retoss
information as to the following organizations, No later than October 4, please produce to
the Comimittee all documents relating to the following organizations:

American Crossroads
Crossroads GPS
Priorities USA

Priorities USA- Action
Americans for Prosperity
Organizing for Action

[ ame designating six members of the Commitiee staff 25 wmy sgents 1o recelve rétorns and
returs inforvation insofac as it is disclosed pursuant to this request:

This document is a recurd of the Committec and is cnfrusted to the Interal Revenue
Service for your use anly in handiing this.matier; Additionally, any documents ereated by
the internal Revenue Service in conneetion with 4 tesponse to this Committee document,
including (but oot Thvited to) any replies to the Committee, ave records of the Commities
snd shall be segregated from agency records and remain subject to the control of the
Committes. Accordingly, the aforsmentioned documents are not “agency records™ for the
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purpose of the Freedor of Informution Act. Absent explicit Comuittes authorization,
access fo this document and any responsive documents shall be limited 1o Interaal
Revenue Service personnel who need such aceess forthe purpose of providing
information or assistance to the Commities.

Thank you in advance for your assistance in this maver. I you have sy questions, pleiise
contact Ways and Means Conumitiee sjaf

Sincersly,

DAVE CAMP
‘Chalrman
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From: ‘Lemer Lois G
Sent: Wednesday, lanuary 02, 2013429 PV
Tor Eldridge: Michalle L Flax Mikole T Lemos Terdy L
Cex Starner Christapher B Vozne Jennifer L Zarin Roberta B; Kirbabas Mark J; Willlams
Grant; Burke Anthany; Patterson Dean 1
Subject: RE: ProPirblica 501¢4 questions - says deadline today

Just FY! for-everyone's information s received the incoming and will refer it to Exam as we d6
with any complaint. Ruth Madrigal, Vickie Judson and 1 are mesting with Democracy 21 and
some others on Friday regarding their request for guidance on.cd. This has beeni.set up for
some time. 1 plan to have David Fish there and begin the meeting by telling them we cannot
discuss specific taxpayers, but are there to hear their general comments regarding patentlai
guidance. We will be very cautious,

sty GF Bz
Director of Exempt Organizations

From: Eldridge Michelle L

Sent: Wednesday, Jahuary 02, 2013 4:16 PM

Tat Flax Nikole C; Lermer Lols Gj Lemons Tery L

Lz Sterner Chiristopher B; Vozne Jerinifer Ly Zarin Robisita: B; Kirbabes Mark J; Williams Grant: Burke Anthony: Patterson
Dean ]

Subject:; PWyProPublica:r S01e4 questions - says deadiine today

FYi--Here islatest inbound from ProPublica. They are updating their story given a new letter sent
te IRS by Democracy 21 and Campaign Legal Center.. Below is the cut and past version of that
fetter.

t recommend that we justlet this one sit and wait out the deadline. 'We tan certainly decling
comment on the letter sent to us--but gets more problematic on the issue of th e application
based on previous correspondence. Please fet me know if you have other th«sughts Thanks. -
Michelle

Watchdog Groups.Again Call on RS to Deny Tax -Exempt Status te Kark Rove's Crossroads GRS
Wednesday, January 02,2013

Watchdog Groups Again Call on TRS to Deny Tax-Exempt Status to Karl Rove’s Crossroads GPS; Cite $70
Million in 2012 Campaign Expenditures as Primu Facie Eviderice Group is Campaign Operation, sot “Social
Welfare” Group

Irva letter sent taday to the RS, Democracy 21;join ed by the:Carnpalgn Legal Canter, again catied on the agenty to'deny Kar
Rove's Crossroads GPS tax -exernptstatus aswsection:501{c}{4) sacial welfare organization,

According 1o the letter fiom thie watchidog groups:

IRSO000122518
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Accarding to the Center for Responsive Politics (CRP), Crossroads GPS:spent $70 million-onindependent expenditires o lect
Republican candidates or defeat Demacratic candid inthe 2012 elections.  This.{s anextraordinary amount of money to b
spent on infliencing elections by-a-group which daims itis a “secial welfare” organization.

indeed, Crossroads GPS and its affifiated SuperPAC, American Crosseoads, together spenta totalof $175 millien on
independent expenditures and electioneering communications to influgnce the 2012 slection ‘¢—far'moré thah any other
outside spender, according to.CRP:

The letter from the watchdog groups continues:

{Wie subimit that the S70:million spent by Crossroads GPS just on campaign adsreported to.the FECIn 20134s  primafocie
evidence that the organization ddeshave'a “primary purpose” to-engage in campaign:activities. The statement made by
Crossroads GPS tweo years ago on it§ applitation for tax -exempt status that its campalgn activities will be “limited in amount,
and will niot constitute the organ izatioh’s prindary purpose” are simply rot credible; indight of the actual practices of the
arganization and the tens of millions of dolfars Crossroads GPS spent on campaign ads since then.

Aswie' have stated i previous letters; the misuse of “Social wel fare” organizations as vehicles for campaign spending results in
direct and serious harm to the Ametican people because it hides from public scrutiny the identity of the donors funding the
campaign spending.

According to Democracy 21 Presidant Fred Warth eimer:

The apparent faflure of the/IRS to grant fax-exempt status to Crossroads. GPS, more than two years after Crossroads:applied
for status as.a 501{cH4} “social welfare” crganization, provides some hiope that'the agency will do the right thing and rejec €
the Crossroads GPS application.

Itappears: clearthat Crossroads GPS exists for the averriding purpose:of influencing:elections. Crossroads GPS founder Karl
Rove ix a political operative, not a “social. weifare” activist, Crossroads GPS spenittens of mit Hons of dollars on TV ads woalect
and defeat candidates and is nothing mare than a-campalign operation posing asa “social welfare” orgarization:

The IRS must hot allow Crossroads-GRS:to-get-away with its. charade of elaiming to be a “social welfare” org “anization so it an
hide the donors financing its tampalgn activities fram the American people. Crossroads GPS must be held accountable for
abusing the nation’s tax Jaws to infect tens of millions of dollars'in "darcmoney” Into federal races.

According to'the fettersent today:

ProPublica, a-news trganization, recently received and publicly dissemiriated the Forn 1024, “Application for Recognition of
Exemption under Sectien 501{a); filed by Crogsroads GPS on September'3; 2010, seeking recognitio i as a “soclal welfare”
organization under section 504{c}{4} of the {nternal Revenue Code. Sofaras.we are aware, the IRS has vet to.grant the
application.

ih its application, Crossiads GPS states that 50 percent of its activities will be devoted to “p ublic education,” 30 percent will
be devoted to “influencling] legislation and policymaking,” and 20 percent will be devotedto “research.”  Apphicationat

2, Thus,-whah asked to provide a "detailed narrative description of all the activities of the organ zation ~ past, present and
planiied” Crossroads GPS fails to menition any activities.devoted o influencing faderal elections, and instead describes 100
percentof its activities ay involving efforts other than elactioneering:

Inconsistently, i response to'g different question on the application, Crossroads GRS states that it plans to spend funds“to
distribute independant political communications,” but such activity “will be limited in amount, and will notconstitute the
oiganization’s primary purpose;” fd. atd.

We have written toyou on a riuniber of nccasiansin the past two'yéars regarding the enormous:sums of money. spent by

Crossroads GPS toiifluernide the 2010:and 2012 federal wlections: fa those [etters, we have chaflenged the organization’s:
eligibility for section S03{c){4) tax -exempt status,

IRSO000122516
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From: Lerner Lols G

Sent: Monday, Jaruary 07, 2013.4:56 BM
Ta: Downing Nanette M

Subject: RE: Refertal organization

The reasons stated for not selecting earlier-on that the org is for -profit is most disturbing. The
other two reasoned that there was ne 990 filed and it had a 1024 pending solet’s send it to
Cincy. That would make sensge if this were a ¢3, but it doesn’t if it is a'¢4. They don't have to
come into Cincy. W we only open audits on orgs that file 990s, that's a big hole in the

system. Then you have newspapers telling us what the orgs are doing, but we never look. If
the org has been around lag enough to owe us'a 990 and they aren't filing to hide what they
are alleged to have done, it should be our job to go-out and get the 990 and then determine
whether the aliegations--that are very strong--are true.

As 1sald, we are working on the denial for the 1024, so'| need to think about whether to open
an exam. Pthinkyes, butjet me cogitate-a biton it.

Dio:! have information regarding the cases approved for exam previously.and their
prioritles? 'd like to get some into-the field, but can’'t untit I'm comfortable with that. Thanks

Lds 97 Losnsi
Director of Exempt Organizations.

From: Downing Nanette M

Sent: Monday, January 07,.2013 12:18 PM
To: Lemner Lois G

Subject: RE: Referral organization

1 pulied up referral fles on this Srganization. We have reseived numerous referraly on this organizatiorrover the last 3
years {25 intofal). The system shows that the organizaiion did not file.a form 990 untit April 2 012. The first eight referraly
were limited news article.  They wers putinio 2 referral files and sent fo commities. There was no 990 filed and the
committee notated thatan applicatioh was pending. The file indicates that they submitted the referral i ormation to
delerminations. The reasonfor the non selection was due fo the imited information provided in the news article.  These
are the twa referral non selection-mentioned by Toni.

Future refarrals had additional information.. Wewers instructed i August 2011 1o hold-all political referrals untildual track
was-finalized. Altfuture referrals were associated togstherand. included in the dual track.. The: PARC reviewsd in
December 2012 and selected i farexatnination. | have pulled-the fles and see that they went back 1o the committee in
December 2012 for final committee review.

From: Lerer Lois G

Sent: Friday, January 04, 2012 4:50 PM
Tot Downing Nanette'M

Subject: W Referral arganization

thad a meeting today with an organization that was asking us to consider guidance on the ¢&
issug, To get ready forthe meeting, 1 asked for every document that had sent in-over the last

¥

IRSO000122549
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several years because | knew they had sent'in several reforrals. [reviewed the informaticn
last night and thought the allegatiotis-in the documents were really damning, so ‘wondered
why we hadn't done something with the.org. Thie first complaint came in 2010 and there wére
additional ones'in 2011 and 2012,

i asked Tom Miller whether he recalled sesing referral committee niotes on the referrals whan
he and Judy went down to look atthe referrals. Helooked them up, and as you can see below,
the referral commitige unanimously non <selected the case twice. don't know where we go
with this--as Pve told you before-1 don't think your guys get it and the way they look at these
cases is' going to bite us someday. The organization at issue is Crossroads GPS, which is on
the top.of the list of c4 spenders in the last two elections. s Inthe news regularly as-an
organization that is not really a ¢4, rather it is only doing political activity -taking in money
from large contributors who'wish to remain anonymous and funneling it into tight electoral
races. Yet-twice wergjected the referrals for somewhat dubious reasons and naver followed
up once the 9390s were filod.

Lknow the org is now in the ROO-based on allegations sent in this year, but this is an org that
was a prime candidate for exam when the referrals and 990s first came i n. | worry thatif the
aliegations in the present complaint only discuss this year;, Examwill slot if for a future year
because this year's 890 isn't'in yet. My level of confidence that we are equipped o do this
waork continues to be shaken. | don’t even know what to recommend to make this better. I'm
guessing if it hadn’t been for us implementing Dual Track; the org would never he

examined. And, ! am not confident they will be able to handle the exam without constant
hand holding-the issues here are going to be whether the expenditures they call general
advogacy are'political intervention.

Please keep me apprised of the org's status in the ROO.and the outcome of the referral
committee. You should know that we are working on a denial of the application, which may
solve the problem bacause we probably will say it isn'texempt. Please make sure all moves:
regarding the org are coordinated up here before we do anything.

Lads 57 v
Director of Exempt Organizations

Fromy: Miller Thomas J

Sent: Friday, January 04, 2013 1:55 PM
Ta: Lemer Lois &

Subject: Referral organization

1 locked at the file on that organization, which is currently in the "ROO Inventory” category: The
organization was created in June 2010, It has twice previously been considered by the RC, in
1172010, and 872011, Both times it was not selected by unanimous vote, though some commitles
gxplanations-aré questionable, On the 1172010 tracking sheet, two members not e that the
organization had recently filed Form 1024, with one recoramending forwarding the refsrral information
o Determinations and the other transferdng the case 1o the ROQ.  The'third member wroté, howevsr,
that “the referral is an a for-profit entity.. " which is in no'way correct.  Although it is understandable
that recommending an examination could be considered premature at either point, especially as the
organization did not file Forms 990 until late April 2012, when 1t filed one for the period 06/0 1/2010«
05/34/2071 % and another for the period 08/01/2011 -12/31/2011 (presumably to change its tax year).

2

IRSOU0GT 22550
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The flecontains the dlassifier recommendation that the case bereferred for fiold sxaminglion, but!
did not see an indication when it would go back to referral commitiee.

Tom Miler

Thomas-J. Miller

Tachnical Advisor

Exempt Organizations Rullngs & Agreements
Phone

Fax:

HGHO001 22651
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This summary dissusses ata high level IRS Exempt Organizations (EO) processes with
respect to examinations-and compliance checks of tax exempt organizations invelved i
political activity. T

Anenforcement review of a tax exempt organization falls into one of two broad
categories: examinations and compliance checks:

The IRS conducts examinations, also known as audits, which-are authorized under
Section 7602 of the Internal Revenue Cods. An examination fs a review of a taxpayer's
books and records to determine tax liability, and rmay involve the questioning of third
parties. For exermnpt organizations; an examination also determines an organization’s
qualificationfor tax-exempt status.. EO sonducts two different types of examinations:
cortespondence snd-field examinations. A correspondence examiniation is conducted
remotely solely through the issuance of information document requests to the taxpayer
by the examiner. During a field examination the examiner conduots in-person
interviews of the taxpayer's: representatives in addition to issuing information docuimant
requests.

Acompliance check is a review o determine whether an organization Is adhefing to
recordkeeping and information reporting reguirements and/or whether ain organization's
activitias are consistent with #ts stated tax-exempt purpose: Although during a
compliance chieck the'examines may contact the taxpayer, it is not an examination since
it does not involve review of the takpayer's books and records-and does notdirsctly
relate fo determining a texCliability for any patticular period. See Publication 4385,
Cormpliance Checks, for further details.

As aresult of the-Advisory Committes for Tax Exemptand Goveramant Entities (ACTS
recommendation, EQ established the Review of Operations (RDOJin 2005, its initial
vislonrwas to follow-up on exempt organizations within three to five yearg of racaognition’
of exemption in order to assess whether the organizations are operating as stated in
their applications for exemption: The ROO conducts compliance reviews ori
organizations. s authorized to determine whether an organization's activities are
«consistant with its stated tax-exempt purpose and whether the organization is adhering
to recordkeeping and reporting requirements. However, uniike a compliance: check, the
RQQ does hot make-taxpayer contact In addition, because the ROO toes not conduct
an examination, it is not authorized to examine an organization's books and records or
ask questions regarding tax Habilities orthe organization’s activities,

EOQ Determinations makes referrals to ED Examinations when quastionable activity is
likely to.oceur, e.g., tuture operations may impactexampt status, generate Unrelated
Business Incame (UB1) o other tax liabiiities, or necessitate a changs in private
foundation classification (IRM7.20.1,5.2). EQ-Determinations started sending referrals
to the ROO in approximately July 2006 Atthat time; epecialists in EO Determinations.
ware required fo complete a Form 6038 and a Form 6038 Altachment. in March 2008,
the Form 6038 was discontinued for cases ciosed through the sereening program and
replaced with & version of Form 14261, Memorandum fo File. The procedures'were
also changed andrequired the specialist to complete a'Form 6038 attachment only if
the speclalist made a referral to the ROO. In 2011, the Form 6038 and attachmants.

IRS0000378444
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were discontinued and replaced with the Form 14281 and Form 14268 for the ROQ
veferrals, Ses IRM 7.20.1.5.2 for additional information:

The initial vision for the ROO has besn expandad to includa the building of cases for EO
Exaninations for various compliancs initiatives, The initial review conducted by the
ROO allows for & more focused sxamination thus increasing the overall effectiveness.of
EQ Examinations. In 2011, EO began building 5 Dual Track process to use data
analytics and referrals to determine if exempt.organizations have compliance issuss
related to political activiies: Procedures were approved in October 2012, Cases
identified in the. Dual Track process, including those identified through data analytics
and referrals, first are routed to the ROO for case development and resesrch. Thess
cases then are routed to a Committee for raview and decislon on whether an :
examination is warranted. Dual Track Data Analytics and Referral examination cases
were first assigned to the field late-Octobar 2012, The Director, EO suspended
examination case work November 16, 2012, pending the development-of additional
guidance. On February 4, 2013, the directive to resums examination work was given,
Thefirst Dual Track examination case was started in March 2043,

On June 38,2013, the new TEGE leadership team made a decision to temporarily
suspend-alt Dual Track examinations until 5 review of the procedures and processis -
completed. During the summerof 2013, & ¢ross funcional team was created to review
the selection and data analytics criteria and made recommendations. TEGE leadership
is still evaluating the team’s recommendations..  Although several Dual-Track cases
werestarted in March 2013, taxpayer contacts remain suspended,

inresponse to avongressional request, the IRS reviswed the 483 cases that wars on
the advocacy case tracking spreadshest as of May 8, 2013, to determine whether thay
were carisidered by the ROO ar are currently under examination. ED Examinations has
received a fotal of 83 réferrals on 24 organizations identified on the list. None of these
referrals were from EQ Determinations. Referrals.can come from various sources,
including, external stakeholders, sther areas of the Federal government, and taxpayets;
Eleven referrals went through the Dual Track process, and 13 referrals were determinisd
by career civil servant classifiers fiot to have political allegations and thus did nat go
through Dual Track. Five organizations weré identified through data analytics of the
Duat Track process. Outof 16 Dual Track cases (11 referrals and five data analytios}, 14
have been reviewed by the ROQ and two are currently in the ROO feview process.
(See the following summary).

EQ Examinations separately identified 80 organizations that were refarrad o EQ
Exarninations from EQ Determinations during the period of 2012 through 2013,
However, EC Examinations has not taken any actions on these referrals fortwo -
reasons. First; they were notacted an because they were referrals for future year
foliow-ups. Second, they have not been acted on bevause in reviewing the ROQ, Dual
Track and examination processes during the summer of 2013, new TEGE leadership.
decided to retlrn these referrals:to EOQ Determinations for further review 16 snsure the
refetrals were appropriate. Acdardingly, no EO Determinations referrals of political
advocacy cases have tesulted inraview by the ROO or processing through the Dual.
Track systen: .

IRS0000378445
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1 A Referrals!

ﬁ)k Eleven referrals went ihreugh Dosl Track process:

. Selected for examination: {None assigned o fielkd groups}

b. Not sslected for examination:

c. Awalting Committee Review:

. Transfarred to ROG Tor ressarch and review:

2)Thirtesn referrals were deierminéd by career classifiers notto
have political allegations, so did notgothrough the Dual Track
process

a.-Selected for examination (None assfgaed to Held groups} )

b. Not selected for examination:

‘& Awaiting classification

B..Dual-Track Data Analvtics:

- Selected for examination (None assigned fo field groups)

W&M EXHIBIT 7
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RPTS BLAZEJEWSKI

COMMITTEE ON WAYS AND MEANS,
U.S. HOUSE OF REPRESENTATIVES,

WASHINGTON, D.C.

INTERVIEW OF: NANETTE DOWNING

Friday, December 6, 2813

Washington, D.C.

The interview in the above matter was held in Room 1182,

Longworth House Office Building, commencing at 1€:13 a.m.
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we Tinish a project, you know, folks are trained, if we get
something on it, it won't be a formal project. So 561¢c){3)s and
politicals was just normal -- process as any other refervral. It
still would go through just a normal committee, because it's very
sensitive,

Then, 2010, Citizens United came out. We started getting

referrals on 581(c)(4)s, political, we started getting

congressional.
Q Uh-huh.
A You know, folks above me came and said, how are you

going to deal with these? We know this is going to be very --

Q Who was that? Whe would have come and asked you?

A Lois, up the chain, you know.

Kind of like for your work plan, what are you going to do,
how are you going to do this? We had to take a step back. We
said, this is a new area, we need processes, we need procedures,
we need training.

Q Right.

A At that time, we said, stop () (3) referrals because
We want to make sure we're being consistent with them all.

So, you know, this was the end of 2018, 2011, we
developed -~ you know, they tasked to me, what are you going to
do, as the Director? I put a team together, 3 ¢ross-functional
team, said, how are we going to do this? And we wanted to use,

you know, what we learned from the (c)}(3) political stuff, you
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know, and the past project we had, what worked best. TIGTA had
come in and looked at it.

But we alsto had something new; we had the new 9598. We had
new data. You know, we were coming up with a strategy of the new
998. The Oversight Board was asking us, how are you going to use
all this new data from the 9997 We came up with a strategy of
all these potential gueries of how we could use the 990. And,
you know, a piece of it was political, a piece is fraud, nonfiler
stuff, different things, and we had some with political. So we
said, this is new than when we did PACI. We know we've got
referrals, we know we've got data analytics, and we came up with
this dual-track approach.

So we came up with this concept in a picture, but then we
still had -- we said, we cannot start exams until we have processes
in place, procedures, and train our folks. We built precesses.
We built definitions. We Had to build trainming from my
classifiers, and we did -- and the ROD folks and my committee
members. We knew how sensitive this would be, that we wanted very
tight controls and we wanted some extra safeguards in place.

So, I mean, just a very high-level overview, If a referral
comes. inwith a political allegation, it goes to the ROO"to review,
t6 do all that publicly available information, to see if they
see any potential reasonable belief that, ves, there's political
activities going on or maybe -- you knew, a referral. Maybe

they're just confused and it's lobbying stuff. The ROO will do
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that review.

And then we set up committee members, that the committee
members ook at the ROO review. And that committes of three then
makes that final decision whether or not there's reasonable belief
that an exam should be donhe.

Q Let me ask about the PARC. TIs that the term for the
political committee?

A Uh-huh.

Q In the words of a report by the IRS, the purpose of
the PARC 1is to ensure equity and transparency and that no one
individual could select an organization within certain
classiftications for examination.

A Uh-huh.

Q Is that your understanding, that the true purpose is
to prohibit one person from actually effecting these decisions?

A Right. You know, I've got several different
committees, like a church committee.

Q Sure.

A And it's when it's very sensitive that we don‘t want
it in ary one person's hands ¢ have to make that decision.

Q I understand. IT an entity is looked at by the PARC,
15 that kind of a one-time thing? Or can a group be referred to
the PARC several times?

A They could -~ I mean, at the beginning, as we started,

you krow, we had this dnventory, so when something went to the
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ROO, if we had already received 10 referrals, the whole packet
went. But I would assume in the future, if I get a new referral
in, it will go through the process again.

And, in a way, that's Tike any of my referrals. You know,
there are individuals who will send -~ you know, I could get 50
referrals. Well, it goes through a process, and it might be that
eventually they provide -- you know, it can't just be a referral
saying, I don't like this person, I think they're doing something
wrong. I mean, that's why we’'ve got these safeguards in place,
and that's why, you know -- there's got to be information for
somebody to have a reasonable belief there's a potential area
of noncompliance there.

So, ye&s, you can send more, and-it will go through the review
process.,

Q Yau mentiohed safeguards that are in place. What are
those? What types of safeguards are in place?

A Well, part of the safeguard is the committee of three.

Q Right.

A Part of the safeguard is we built this referral system.
And this is something, vou know, that fromback years ago we didn't
have, that the system automatically calculates and that the
individual actually puts their comments in the system, whereas
before it was all paper.

We did -- so this is all dual-track. Before I briefed up,

say, and I had all my processes in place, 1'm ready to go, I've
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got my first small bucket that we're ready 1o examine, we had
some folks come in and just do a consistency check, quality check.

We built definitions. We built definitions of =- I'mtrying
to think of anexample of some of the definitions. You know, what
was the impact? You know, was it -- you know, if it's =+ you know,
what was the impact of the political nature? Was it aspeech that
went out on the Internet? You know, just to help -- or was it
ong sign one time? You know, again, just some definitiens to try
to help them to give them some clear guidance on making thase
final decisions so that we were consistent.

Q Does the PARC look at or consider whether or not a group
has g ROQ recommendation?

Uo they consider the ROD?

A

Q Is that known to thHe PARC as they look at a case?

A T can’t be certain to answer that question.

0 Would the PARC have information that was obtained by
a ROO?

A Yes, they will Kave the R0OO file.
Q They have the ROO file.
A And 1f the PARC needs to do additional research, that
is part of their --
Q They also Have the abitity to ==
A The ability to do additional research.
EXAMINATION
BY MS. ACUNA:
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Q 50 when they do additional research and when they have
the ROO file, that all becomes part of the PARC file with respect
to that referral?

A Yes, Yeah. It will all go in the file.

Q Okay. And that's electronically, as well, or just the
hard copies?

A No, it will all be put in the electronic file.

Q So it will be loaded up into that system we were

discussing?

A Uh-huh.

aQ And can any one person override s PARC decision?

A Na. Ng,

Q So once the PARC makes a decision one way or the other,

no one can come in and say --

A No. And I would expect -- I don't think you were in
here when I talked about this. I would expect if anybody tried
to do that, they would turn that in to TIGTA. We are not allowed
to do that.

Q Okay .

Mr. Armstropng. Well, right now, we're at an hour. Do you
want to take a break?

Mr, Kaiser. Your call.

Mr. Armstrong. It's up to you.

Ms. Downing. I'm okay.

Mr. Armstrong.

Okay. Great.
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DCMN HERZFELD

SUBCOMMITTEE ON OVERSIGHT,
COMMITTEE ON WAYS AND MEANS,
U.S. HOUSE OF REPRESENTATIVES,
WASHINGTON, D.C.

INTERVIEW OF: VICTORIA ANN JUDSON

Wednesday, September 11, 2813

Washington, D.C.

The interview in the above matter was held at Room 1162,

Longworth House Office Building, commencing at 18:05 a.m.
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Q Okay.

A I don't know ef any -~ I don't know what, if any, work
my team may have done with respect to specific cases,

Q Prior. Okay.

Chris, may I7

Q I think you satd that it was in the spring of 2012 that
you discussed with Ms. Lerner @ Crossroads GPS case and she gave
you advance notice that that wight be a denial. TIs that correct?

A That's the best of my recollection. Ard I dopn*t know
if I would charecterize it as discuss as gpposed to she told me
that -~

g That you had some --

A A heads-up about 1t.

G And that you didn't recall having any discussions with
her about any other Tea Party-type cases?

A The one thing I recall discussing with her was whether
there were other cases as well and whether the cases that were
coming reflected different sides of the political spectrum.

4] Okay. And what did she tell you?

A She told me they did.

g They did. What was 1t about Crossroads that made that
the subject of this conversation? If therewere other cases, other

Tea Party cases, other cases on the other side of the political
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EP/EQ Case Chronology Record Page 1
Empleyers o Organbation’s Name BN )
Crossroads Grassroots Policy Strategies 272753378
Scrsener's Name Tatal
(3 Muthert ;3”;"3
Plan name and Plags Number Specialists Name Lis Holsore 05 i
Joseph Harr
Heviewer's Name
Date Toahividhen! helion | Time Topics Di Information'A Foliow-
Lonmcred Code Reguestad of Othér Action Taken Up
Date.
(31 avs Assiprad case,
e i & | OFAC review & chack completed = po matches ﬁ;tmti BOL (rreview &
: chaek hes found, This is.a high profile vase; the news
media has been ﬂmnucsrmn this srgammmn C‘onduci interaatresearch ony
the organization, View advo by otganization on You
Tube, Rcvicw ax Jaw raloted 10 orgenization R 8198, 2004-0; Drak
) Lewering.
W32 | StephenBeok, EQ | L4 |6 Discuss cage with Stephen Seok, coordinator for Advocacy Project. Search
Detenminations internet farmention of organization it news media: Finishing review fax law
and drafting Tetter; Send drafl o Stephen for review;
P12 | Stephen Seok; 4 2 Meating with Advocscy Coordinator and Managerto review developmental | 308712
Steve Bowling, tetter:, Thiy suggested some-changes to letter. Finish fetter and sl 1o
Jom Waddell organization and POA,
12 Michas! Bayes, 3 POA Jef voirennil message requesting 2 sion, [ietumed thecall und IR
POA grantedthe extension:
BT Advocacy cases placed oo hold
B2 2 Mm! G- éay extenslon igtier to organization and POA, {Cﬁp;.r of Letter 13132 SIS
1 in mail; notincluded for case file copy)
I | Mchee! Bayes; 3 POA leh wolcemall mossage, Lretun vl POA msked Tor e time. T
FOA explained a S0-day wxrension was sent on Priday.
S22 Advocacy woses requested jo be turmed i for peview per prograny RAnAger,
o4l “Hiichaal Bawes, 4 3 PO left message.
PUA
T Miichae! Baves, 3 %5 | dleltretum }:‘zsssage:‘ POA retumed sy calle POA discussed the response. 1
POA said organization could send In-t information they surently have pvallabile
atnd thit T avould it to soe i it sufficed. He also asked for some additional
e fabout a work). 1said T would elevarethe roquest Sor additional time,
Action Codes Remarks
1. Review (e, applicati 3
2. Congspondence
3. Telephone contacts
4, Exaniination or souftrence )
A. Employsr/Adminisiratos Trustee Office
B Represuntative’s Offive
U, Disirlet Office -

Fesony 5464’*A Ha

frvternat Revenie Seovice

Eataloy Fassiber TORIN

Drpartnent ol the Tieatupe

IRB0OD0DT71224
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EP/EQ Case Chronslogy Record Page 2
Eaployers or 1y Mite BN
Crossroads Grassmots Policy Strategies 272753378
Sureener's Name Toral
G Muthert gimﬂ
. 4
Plas name and Flay Nuwbor Speeiatists Mawe Liz Hufacrs 0.5
Taseph Herr
Reviewer's Name
SHI82 Michael Bayes, 3 Reewi pE for iom, 1 calied POA 1o 160 Rirm lenom, sz
fzolied Michnel Bayes, 3 POA Telt vl it stating ves) was seatovernight
T E [y ——
[T 6] ‘ i 35 | Begiwreview of luge responss. Crestespreadshest foanalysive eost ot sach
television ad and track whether political oradvosgy,
SO i 2 Continue aoalysti-of response,
&2 Send mformation to EOT to get their aid in analyzing cascs.
Hoter Speelalist was instructing seven sop sessions of CPE the weeks of
81 7; 12 Juha 25 theolgh August 17,
QU ~ : ‘Sgﬁeci‘aﬁst onleave
GR12 -
Q2 i 2 As reguested from BOT, diaft's briefing on my o case s how
wase might be worked, Subinds by emall o-Andy Megosh and muesi o
sehiduls conferance call.
JUCTE 4 7] Conference call with EOT and acting ates manager oh bow best to procesd
with case,
T 5 3 Fed on Tepin roviswing case ofarmatian, e o, and
draftfmplaty aﬁvocacy daniad etier, gl t0 ﬁxm% about how bm 10 Sampose
thedenial letter,
YR 1 E Wik ot analyzing case und dealting dental Jetter
JH LR H 7 Waork on analyzing caseant draling dendal letier
i . ‘ 1 7 . Workon analvzing case and drabing donial letier
Awtinr (odes Ramarks
f. Beview file, appHcation; » finformation
%, Corespondense
3. Telphone contacis
4, Examination bt'conference

A, Bwploye/Administeatos Trasiee Office
B Bepresepiative’y Difice
. Distriet Office

Foun 5464 “..A {103 o Nonber HI054 Drepargnent of the Treasury «
Trderaat Boverue Seivice

TREODOOOT71225
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EP/EQO Case Chronology Record Page 3
Employer's or Qrganization's Name EIN )
Crossroads Grassroots: Policy Strategies 27-2753378
Screensrs Name Total
(i Muthert e
. . . . 04
Plan name and Plan Number " | Specialist’s Name Liz Hofaere 0.5
Joseph Herr
Reviewer's.Name
1H8£13 i s Write-up summary of §&ca én how I plan to make denlal argument and share 1422013
with Sharon Light-for her epinionon whether the idea seems valid.
502413 . i Call with Andy Megosh from EOT to disepss draft denial Tetter,
S/08/13 ‘ 1 9 Review case materials,. Review draft denial letter of similar case. Prepare
spreadsheet to hely analyze-ads. Begin draft of denial using the similar case
as template.
SO i 8§ Continue spreadshest to help analyze ads. Continue drafi-of denial using the
sintiar case-as template:
SHG13 ' 1 4.5 | Continue spreadsheet to help analyze ads. Continue-draft of denial
51313 i 3 Comjnué working on'drall of letier
S5 B ¥ 2 Continue working endraft-of letter
51513 i 2 Contivue working on draft of fetter ‘
SIS 1 2 Continue werking ondraft of letter
530013 t 4 Complete first working Gralt of denial letter. Sendd deaft along with
spreadsheet analysis to Sharon Light for review by EOT
Action Codes ‘ o Remarks
b Review file, applization, amendments/information
2. Corespondence.
3. Telephone cantaets
4. Examination orconference:
A. Ewployer/Administrator/ Trustee Office
B. Representative's Office
C. District Office
Fomi 5464"A {3:973 Catafor Marnber 242658 Depaatimentof th Freasy~

{nteried Revsdne Service

IRS0G00071226
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From: Light Sharon P

Sent: Thursday, January 24, 2013 10:48 AM
To: Paz Holly O

Subject: FW: EO Tax Journal 2013-15

Retirement talk?

From: Lerner Lois G

Sent: Thursday, January 24, 2013 11:46 AM
To: Light Sharon P

Subject: RE: EO Tax Journal 2013 15

Oh--maybe 1 can get the DO office job!

Director of Exempt Organizations

From: Light Sharon P

Sent: Thursday, January 24, 2013 11:35 AM
To: Lerner Lois G; Paz Holly O; Fish David L
Subject: RE: EO Tax Journat 2013 15

This is the most informative article 've read about it hitp//www.theatlantic.com/politics/archive/2013/01/how -
organizing-for-action-plans-to-keep-ohamas-foot-soldiers-enlisted/26 7384/

Right mow, the Obama campaign site includes info about this new arg, featuring a biog from the new executive director
who is leaving the White House to run it from Chicago. They'll also have a DC office,

Since Priorities USA did not file a 1024, | woul d think they would foliow the same seif -declaring path here. But maybe
not.

From: Lerner Lois G

Sent: Thursday, January 24, 2013 11:26 AM
To: Paz Holly O; Fish David L

Cc: Light Sharon P

Subject: RE: EO Tax Journal 2013 15

I know--this is the second article I've read about this. You may want to {ook for the earlier cne -
-it may say whether they intend to apply

Director of Exempt Organizations

From: Paz Holly O
Sent: Thursday, January 24, 2013 10:05 AM

IRSC007157
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To: Lerner Lois G; Fish David L
Cc: Light Sharon P
Subject: RE: EO Tax Journal 2013 15

{am not aware that we have received this but will check. His hard to have certainty without the org's EIN though.

From: Lerner Lois G

Sent: Thursday, January 24, 2013 8:27 AM
To: Paz Holly O; Fish David L

Subject: Fw: EO Tax Journal 2013 15

Has this org actuAlly come in? If so, do we have it in DC? We need to be careful to make sure we are comfortable. | am
not going to ABA because | am not feeling great so will be in later taday. Thanks

Lois G. Lerner
Sent from my BlackBerry Wireless Handheld

From: paul streckfus [maiit |_————N
Sent: Thursday, January 24, 2013 05:11 AM Eastern Standard Time

To: paul streckfus >
Subject: EO Tax Journa!l 2013 15
Frowvthe Desk of Paul Streckfits,

Editor, EO Tax Jouwrnal

Email Update 2013-15 (Thursday, January 24, 2013)
Copyright 2013 Paul Streckfus

1 - New (c)(4) to Supersede DNC?

2 - IRS Denies Organization for Benefitting Musicians 2 nd Music Companies

1 - New (c)(4) to Supersede DNC?

Dem Officials Fret over New Obama Nonprofit
By James Hohmann, Politico, January 23, 2013

Some key Democrats worry that President Obama’s new Organizing for Action group will marginalize the
traditional party apparatus, cannibalizing dollars and volunteers while making it harder to clect down -ballot
candidates.

State party leaders grumbled Tuesday at the Democratic National Committee’s mecting in Washington about a
lack of detail on how cxactly the new tax -exempt advocacy organization will work. “It’s still a big question
mark right now,” said Minnesota Democratic chairman Ken Martin. “We were told before the end of this
campaign that all of that [the Obama campaign machi nery] would fold into state parties. Now we’re being told
something different, which is they’re going to set up this 501{c){4).”

Martin backs the idea of the new structure in theory but worrics that the organizations responsible for actually
electing Democrats will get left behind in the chase for donors and activists. “I'm not a duromy,” he said. “I
understand post-Citizens United the necessity to set up vehicles for different types of money to flow, but the

2

IRSC007158



4097

WEM EXHIBIT 12
SFC 003633

reality is you can’t strip the party bare and ex pect in four years that we’re going to be able to pick up the pieces
and get a Democrat elected president if you’ve completely stopped building capacity within the party.”

Obama’s White House intends for OF A to serve as a perpetual grass -roots arm, energizing supporters in favor
of the president’s policies. Rather than focus on fundraising and candidates, leaders said last week that they will
cngage -- at least initially -- in harnessing Obama’s network of supporters and volunteers. Nonprofit status
allows Obama to raisc unlimited money from both individuals and corporations, which the DNC and individual
state parties cannot do. But it prevents OFA from directly participating in clections.

“People are very concerned. They don’t know where it will lead,” sa id North Carolina Democratic Party
Chairman David Parker. “The concerns vary. Nothing in particular, and everything in general.... There’s always
a question of what does a successful reclection campaign do after the show is over. Is there another play to be
nvolved with? Or what? And we’re in the ‘or what’ stage?”

“I would love to know,” he added. “It's like the three wise men come to [King] Herod, and Herod says, ¢ Well,
this is really cool. After you find the baby Jesus, come back and tcll me where he is so that I too may go
worship,”” Parker added. “Now, was he acting in good faith or did he kill all the children in Bethichem? I don’t
know how the story ends.”

Other Democratic Ieaders huddling at the Omni Shoreham Hotel would not go so far on the record the day after
the president’s inauguration, but they view the post -election shuftle with just as much apprehension.
“Essentially, it’s an end run around the DNC and state parties,” said a third state chairman. “For the long -term
health of our party, I don’t think it is the way to go. 1 don’t think fighting for donors is the way to do it.... We've
won five of the last six popular votes in the general elections, so som ething’s working,

“The simple truth of the matter is that OFA 4.0, or whatever it is now, is not going to work to elect our local
legislators,” the chairman added. “It’s not going to work to elect our local governors. It’s going to work to push
the president’s agenda. 1 come from a state where the president’s not very popular. My elected Democrats are
not always going to line up with him, and getting the activists all juiced up over it doesn’t help elect
Democrats.”

On Sunday, the new group welcomed thous ands of Obama supporters to another Washington hotel fora
“Legacy Conference” to discuss ways they might support the president’s legislative agenda. Indiana Democratic
Chairman Dan Parker welcomes any outside help. He also notes that parties have unique f unctions that cannot
be replicated, including direct coordination with party nominees, “In each state, it’s going to be interesting to
see how they work with the parties because 1 don’t know if they can,” he said.

DNC Chairwoman Debbic Wasserman Schultz, who was reclected unanimously at Tuesday afternoon’s
meeting, pronounced herself “thrilled” by the new arrangement and pledged to “work closely” with OFA.
“Organizing for Action will enablc us to keep our volunteers engaged through issue advocacy [and] to help pass
the president’s legislative agenda while training the next generation of grass -roots organizers and leaders,” she
said. “We will march forward with OFA to build the strongest progressive beachhead ever seen by electing
leaders across the country whose values match our hearts and whose determination needs our commitment.”

Behind the scenes, though, the new incarnation of OFA will undoubtedly diminish the DNC’s relevance and
overshadow Wasserman Schultz. Many insiders believe Obama’s decision to al low her to stay on as chairman
for another term suggests a lack of interest in the party as much as a vote of confidence in her leadership.

Separating OFA and the DNC allows the White House to avoid relying on the Florida congresswoman as a
spokeswoman. A poll conducted for the Obama campaign last year ranked Wasserman Schultz dead last as an
cffective surrogate. The new model allows those who arc actually in Obama’s inner circle to speak for him,
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including Jim Messina (Obama’s former campaign manager who will chair the group), Jon Carson and David
Plouffe. An OFA spokeswoman did not respond to a request for comment.

Many rank-and-file committee members, especially those who do not chair state parties, were much more
positive about the new endeavor. Gus Bi ckford, a Massachusetts national committeeman, noted that OFA and
his state party worked together well during the 2012 election. That was true, he said, even though the Obama
campaign was focused on winning neighboring New Hampshire while the state party’s priority was clecting
Elizabeth Warren to the Senate. “We didn’t fight against each other,” he said.

He does not expect infighting for limited resources. “I’'m not naive as to how political fundraising works,” said
Bickford. “From what I do know ... I don’t think so ... I'm not a person to say it’s a bad thing.”

Oregon national committeewoman Laura Calvo said local Democrats already have lots of experience partnering
with outside advocacy organizations like labor or abortion rights groups. “So far, it’s so br and new that the
word really hasn’t trickied down to something that’s concrete, that you can sit down and read. Personally, 1
think it’s pretty exciting,” she said. “Sometimes the structure and the logistics and the priorities don’t quite
match up.... So that causes what I would eall hiccups, but there’s never been a major problem as far as I can
see.”

She said her state party, because Oregon’s not a swing state, has a stable structure that could win without
national help in 2012, “We were pretty much left t o our own devices, and the party really pulled through,” said
Calvo. “The more progressive voices there are out there, the better off we are.”

2 - IRS Denies Organization for Benefitting Musicians and Music Companies

I recognize that, because of the section 7428 declaratory judgment provisions, the IRS feels compelled to make
all possible arguments in denial letters to (¢)(3) applicants, hoping that on judicial review a judge will find an
argument for denial he or she agre es with.

In denial letter 201303018, reprinted below, the IRS’s National Office cites 13 revenue rulings (all from the
sixties and seventies -- the golden age of EO revenue rulings) and four court cases, but did the IRS make its
case? (Aside: why many organizations don’t protest remains a mystery.)

To me the underlying issue, based on the facts set forth, is whether the applicant is engaged in some sort of
commercial endeavor or something else. Also, I'd like to know more about its funding, which is descr ibed
thusly: “Your primary source of inconic is from gifts, grants, and contributions. You also receive some income
from membership, consulting, and other fees.” That doesn’t sound like your typical commercial endeavor,
unless the focus is on consulting inc ome. An important factor here may be the statement that “Although Y
software is free, you will charge a flat fee for your hosting services.” Are the hosting services a significant
source of revenue?

In its rationale for denying the applicant, the IRS sta tes: “You do not conduct any public discussion groups,
forums, panels, lectures or similar programs; all of your educational instruction occurs online on your website
and blog.” While this may be true, is the IRS saying more traditional educational program s are favored over
websites and blogs? Surely not. I suppose this sentence needs to be read in context with the next sentence,

which states: “These activities are best described as providing product information and are analogous to a
product manual, which does not rise to the level of educational as required under LR.C § 501(c)(3).” But this
raises another question: is the IRS saying providing product information is not educational? Are product
manuals not educational and presumably commercial endeavors? 1 f these two sentences are not head -scratching
enough, the next sentence states: “Furthermore, you are not described in LR.C. § 501(c)3) as a charitable

4
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From: Lerner Lois G

Sent: Wednesday, January 02, 2013 1142 AM
Tox Paz Holly ©; Fish David. L Light Sharen P
Ce: Marx Dawn R

Subjact: FW: latest article

{'d like to meet on status of these applications please. Can we'talk Friday?

Lie (7 oprer
Diractor of Exempt Organizations

From: Flax Nikole €

Sent: Wednesday, January 02, 2013 12:32PM
To: Lermner Lois G; Marks Nangy J; Fisti David L
Subject: latest article

igsfivesthatiol ks they-wouldsstawout

IRS0B00T 22510
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RPTS HUMISTON

DCMN SECKMAN

SUBCOMMITTEE ON OVERSIGHT,
COMMITTEE ON WAYS AND MEANS,
U.S. HOUSE OF REPRESENTATIVES,
WASHINGTON, D.C.

INTERVIEW OF: JOSEPH H. GRANT

Friday, Septeémber 20, 2013

Washington, D.C,

The interview in the above matter was held at Room 1162,

Longworth House Office Building. commencing at 16:64 a.m.
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0 Okay.

A You know, hypothetically, if, you know, somebody had
come to me with --

Mr. L I wouldn't even give a hypothetical. The

answer is you don't recall it ever happening.
Mr. Let's let him answer,

Hr. ,,, I never did 1t,
Mr. ;, Counsel.

M. _A That's fipe. 1 just never had occasion to do

that.

BY MR. B3

Q Sure. That's fair?

A I suppose some set of circumstances could be put
together where, you know, I might have Telt 3 need to de that,
but I never did.

Q Are you aware of an instance where -- where an executive
at the IRS did that?

A o .

8] Would it be appropriate for a manager at IRS to refer
a specific taxpaver to Exams or to intervens on thEir owh of == I
mean, their own volition to Derms?

A I believe it would be completely -- it wWould not be
appropriate to intervene on their own. So -- and I'm not aware
of that occurring.

4] Rather than passing along.
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« If it appears thata return has not been filed because the organization Has
net been-oparating more than a year, the case is returmed to the
Classification Referrals manager to set up as a futurg-year referral. The
case will bs resent to the ROO unit when the return is filed or becomes
delinquent. {Note: The Referrals Manager runs & monthly Future-Year
Raeferrals Reportand processes the requited returns).

Step 3{c) Other 501{c} organizations that have filed a return
These referrals are sent to ROO.

Step 4
The referrals are researched by Classification-Referrals to determine- whether the
entity was-examined previously under the Political Activity Compliance Initiative
(PACH), and the result-of that examination, I it has:been examined, the prior case file
is retrieved and forwarded to the ROO for consideration along with the current
allegation.

Step 5
The ROQ secures the filed Form 990 along with any other relavant retums; such as
Form:880-T and Form 1120-POL.

Step 6
The ROO tests the organization's Form 990 against the risk-miodals using & theck
sheet to seewhether the risk modets would Have identified the altaged violation, o
return has heen filed, this step is skipped}. ROO also complstes a lead sheet on the
case,

Step 7
The case file {including the referral) is returnad to Classification-Referrals for updatirig
the referral databiase and is forwarded for review by a Political Activities Referral
Commiittee (PARC).

Step 8
The PARC reviews the case file.and determings whethar the case-should be oneof
the following:

Future YearReferral

Not selected for Examination

Selgcted for Compliance Chack
Selected for Examination (QCEP)
Selected for Examination (fisld)

Selected for Examination {rot political)
Transfer to ROO {for additional research

* = 3 B ® B @

2of8

IRS0000410461
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EQ will have at least one PARC operating at all times comprised of three experienced
career civil servant employees. PARC pesitions generally are filled on a'rotational
basis for & minimum pericd of one year. The EPR Maniager will solicit and assign
volunteers for the PARCs. PARC operations are cverseen by the Managers of EPR
and EQCA, however, they shall not override-or influence any case selsction datision
of the PARCs.

Step 9
if the'case is Selected for Examination, the PARC deteririnies whather the case is a
“high priarity”, which results in the case being forwarded to Case Selection and
Delivery (CS&D) for immediate assignment to-a graup (See Step 10, or “other” which
results in the case being retained in Classification pending receipt of a case arder.

if the' IRS cancluded in a prior sxamiriation that a 50 {c)(3) erganization Had
intervened in-a political campaign, the case will automatically be classified as “high
priority.”

Otherwise the PARG considers the following factors to determine whether it should be
categorized as a “high-priarity™:

+ The:amount of money expended (measured sither in absolute termisor in
relation to-the organization’s other aclivities).

+ The'size of theaudience exposed to the alleged intarvention. Farinstance,
whather the-sudience carsisted of thousands of peaple versus 100 or fewer.

« The significance of the political campaign. For instance, whather the election
was for g national office’in & closely contested race.

« Thefrequency of the alleged intervention. ‘Far instance, whather the
intervention occurred five or mare times, versus a one-tiine event.

» The degree of specificity used to identify the candidate or the
support/opposition. Forinstance, whethar it was very clear whom the-exempt:
organization was supporing or opposing.

= The degree of candidate participation in the alleged intervention, For instarce,
whether the candidate was an officer or director of the ‘exemipt organization and
used the organization’s rescurces to pramote his ar her candidacy.

« The degree to which the organization is soliciting contributionsto support its
political campaign intervention. Forinstance, whether the organization
constructed a meehanism to solicit political contributions, versus a ene-time
donation by the organization.

« Any other relevant factors:

3of5
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From: terner Lois G

Sent: Thursday, January 31, 2013 1.07 PM
To: Wagner Christopher {Chisf Appeals)
Subject: A Couple Bems

I just got off our quarterly meeting with Appeals and wanted to raise a couple issuesto maka
sure we are all on the same page. I'mi raising with you because T am not familiar gnough with
your organization to know where | should be going, and at least with the second item, | think
you do need to be aware,

1. Apparently Appeals is going through a Lean Six Sigma process. One thing they brolght to
our attention is that Appeals believes the time between when a TP first requests to go to
Appeals and the time the case gets to-Appeals isitoo long. They have provided us with data,
but also told us they think it isn't very good--so we're not sure of their basis for the claim that
things are taking too long. They have spoken to some of bur managers abolf the process; but
without data that we can lock at and an explanation about how they are going about this, it is
hard to understand where the starting point is-and where the pain points may ba. They have
not met with either Holly and Nan, who are the Directors of the programs they are fooking at,
and who 1 believe could save them a iot of time. Thought you might'want a briefing on this
from them--you may be perfectly OK with their approach, butwe are baffied.

2. During the mesting | gave them a heads up-that, in the next few months we believe they will
get a lot of husiness from our TPs regarding 'denials on 501 {c)(4) applications. | explained the
issue is' whether they are primarily involved in social welfare activities a nd whether their
political intervention activities, along with other non ssocial weifare activities imean they don't
meet the ¢4 requirements. |explained the issue was very sensitive and visible and there is a
lot of interest--Cangress, press, political groups, you nameit. | personally have besn up to
the Hill at least 8 times this past year to explain the complexities of the rules -they are nof
btack and white and they are not always intuitive, 1offered a general tutorial session {mon-
case-relatedjon the law and the complexities because --as | pointed out-this is a new issue
driven by a'recent Supreme Court.case expanding spending in elections to corporations, and
a desire of some to make the expenditures withouthaving their names show up on Federal
Election Reports. The fact that these orgs can do some of this-activity and still be'a c4 further
complicates the issue. | told them this is'a place where we have worked very hard to be
consistent:and have all our cases worked by one group,-and suggested th ey might want to do
something simitar. (PS we are under audit by TIGTA hecause of allegations of political bias. on
these cases) If I were you, this is'definitely something Fd want fo be-aware of and have a high
level person overseeing and reporting regulatly to me. Youwerein TEGE long enoughto
understand how dangerous what we do can be.

From the call, | could tell you have a lot of acting folks who will be coming and going over the
next year--i feel that pain. But, from my perspective, that only makes high level involvement
more imperative. If you think it would be useful to have a meeting on this ~let me know.

Hope this doesn't should itke I'm trying to- run your shop --have enough trouble with my own. { -

IRS0000122063
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Lol 47 Lirner
Director-of Exempt Organizations

IRGE000122864
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Document: EO Director's responses to 3 questions asked by Director
Paterson.

Purpose: To document the responses of the EQ Director regarding the
criteria for identifying advocacy cases.

Source: Lois Lerner, EO Director

1. Tothe bestof your knowledge, did any individual or organization
outside the IRS influence the creation of criteria targeting applications for
tax exemption that mention: 1) the “Tea Party,” “Patriots,” or the “9/12
Project”, 2) governmentspending, government debt'or taxes, 3) education
of the public:by advocacy/lobbying to “make America a better place to
live”, or 4) eriticizing how the country is being run?

Na. To the best of my knowledge, no individual or organization outside tha RS
influenced the creation of these criteria.

2. To the best of your knowledge, did IRS or Tax Exempt and Governmsnt
Entities Division management sanction the use of criteria targeting
applications for tax exemption that mention: 1) the “Tea Party,” “Patriots,”
orthe “9/12 Project”, 2) government spending, government debt or taxes,
3) education of the public by advocacyflobbying to “make America a betfer
place to live”, or 4) criticizing how the country is:being run?

3. When did you become aware the IRS was targeting applications for tax
exemption that mention: 1) the “Tea Party;” “Patriots,” or the “9/12
Project”, 2} government spending, government debt or taxes, 3) education
of the public by advocacy/lebbying to “make America a better place to
live”, or 4) criticizing how the country is being run?

Inearly 2010, EO Determinations witnessed an uptick in'the number of
applications for § 501{c)(3) or 801{c)(4) status that contained indicators of
potentially significant amounts of political campaign intervention (“advocacy
organizations”), EQ Determinations first became of aware of this uptick in
February 2010, when an EO Determinations screener identified a § 501(c)(4)
applicant that planned to spend a significant amotnt of its budget on influencing
elections, which he befieved was like organizations that had been recsiving
media attention for purportedly seeking classification @s § 501(c)(4) social
welfare organizations but operating fike § 527 political organizations. He alertad
his manager of the potential "emerging issue.”

To ensure consistent treatment of applications, EQ Determinations had long

been alerting its specialists to emerging issuas by sanding emails describing

particular issues or factual situations warranting additional review.or coordinated

processing. -Because it was difficult to keep track of all of these separate small . ..
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alerts, EQ Determinations staff requested a consolidated list of all such alerts.
EO Determinations was developing the Be On the Lookout (BOLO) listin early
2010. The BOLO, which is an Excel spreadsheet, provides.a centralized source
of reguiarly updated informationto EQ Determinations specialists about
potentially abusive organizations or fraud issues, issues and cases requiring
coordinated processing, emerging issues and issues for which towatch. The
BOLO currently inclides four tabs: (1) Potential Abusive, (2) Emerging Issues,
{3) Coordinated Processing, and {4) Watch List.

Thefirst BOLO list contained the following entry on the Emerging Issues tab:
“These case involve various local orgarizations in the Tea Party movement are
applying for exemption undsr 501{c)(3) or 501{c)(4) [sic]” That description was
added to the BOLO to help specialists identify cases invalving potentially
significant political campalign intervention for assignment to a particiiar
Determinations group so that they could be consistently processed in accordarice
with advice provided by EO Technical, The language used on the BOLO was
selected by Determinations specialists with tHe involvement of a frontdine
mahager in EQ Determinations. At this tims, the language was not reviewed or
approved by executive management.

As the number of advecacy cases grew, the Acting Director, EQ Rulings &
Agreements wanted to ensure that EO Determinations was not baing over-
inclusive in identifying such cases (including organizations that were solely
engaged in lobbying or policy education with no apparent political campaign
intervention). In addition, in light of the diversity of applications selected under
this "“tea party"tabel.(e.g., some had “tea party” in thsir name but others did not,
some stated that they were affiliated with the “tea party” movement while others
stated they were affiliated with the Demogratic or Republican party, etc.), the
Acting Director, EO Rulings & Agreements sought clarification as to the criteria
being used toidentify these cases. In preparation for briefing me, the Acting
Director, EQ Rulings & Agreements asked the EQ Determinations Program
Managerwhat criteria Determinations was using to determine whather a case
was a "tea parly” case. Because the BOLO only contained a brief reference to
“Organizations involved with the Tea Party movement applying for exefription
under 501(c)(3} and 501(c){4)" in June 2011, the EQ Determinations Program
Manager asked the manager of the sereening group what criteria were being
used-to label “tea party” cases (*Do the applications specify/state "tea party'? If
not, how do we know applicant is involved with the tea party movement?"). The
manager of the screening group responded that, “The following are issues that
could indicate a ease to be considered a potential tos party’ case and sentto
Group. 7822 for secondary scresning. 1. Tea Party’, ‘Patriots’ or '9/12 Project’ is
rgferenced in the case file. 2. Issuss include government spending, governmenit
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debtand taxes. 3. Educate the public through advocacyllegisiative activities to
make America a better place to live, 4. Statements in the case file that are
critical of the how the country is being run.”

As TIGTA’s interviews with EO Determinations employess revealed, the BOLO
description and the abiove-referenced list of criteria used by EO Deferminations
to determine which cases fell under the BOLO description were their shorthand
way of referring to the group of advocacy cases rather than targeting any
particular group. Applications that did not contain these terms, but'that containad
indicators of patentially significant political campaign intervention, were also
referred to the group assigned to work such cases.

| firstbecame aware that the BOLO refsrenced “tea party” organizations and EQ
Determinations was using the above criteria to determine what organizations mat
that description when 1 was briefed on these cases on dune 29, 2011. |
immediately directed thatthe BOLO bs revised to eliminate the reference to *
party” organizations and refer instead more generally to-advocacy
organizations. The BOLO was revised on July 11, 2011; the “issue name" was
changed from “Tea Party” to *Advocacy Orgs’, and the “fssue Description” was
changed to “Organizations involved With political, loblying, of atvocacy for
exemption under 501(c)(3) or 501(c)(4).”

teg

iy
17,2012, The separate entries for Occupy groups and ACORN successors were
deleted and the advocacy organization description was revised-to read,
"501{c)(3), 501(c){(4), BO1(E)(5), and B0 (c}(6)-organizations with indicators of
significant amounts of political campaign intervention (raising questions.as to
exempt purpose and/or excess private benefit). Note: advocacy action type
isstes (e.g., lobbying) that are currently listed on the Gase Assignment Guide
{CAG) do not meet this criteria.”

Atthe same time that | directed the BOLO be revised, | also directed the Acting.
Director-of EO Rulings & Agresments todmplement procedures-for.updating the-—
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BOLO that included executive-level approval, On May 17, 2012, the Agting
Director of EO Rulings & Agresments issued a memorandum that set forth such
procedures, which require that all addifions and changes to the BOLO be
appraved by the manager of the emerging issues coordinator, the EQ
Determinations Program Manager, and the Diractor, Rulings & Agreemients.
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Fros: Lerner'lois.G

Sent: Tuesday, July 17, 2012 9:51 AM

Ta: Paz Holly G; Hax Nikele €

Subject:’ RE: Emnaifing: ¢4 talking points 7-16:1% doc
Importance: High

Only-one comments| know we don't have published S0t stats for the-Gptick, but our Cincy folks saw-it happening --can
we get Nikofe whatever "inside”
infowe have that led to that conclusion --she can then figure out how to use it.

Lois G. Lerrier
Director of Exempt Drganizations

~--~Original Message ----

From: Paz Holly O

Sent: Tuesday, july 17; 2012723 AM

To: Flax Nikele C; Lerner Lois G

Subject: Emailing: c4 talking points 7-16-12:dac

| haveradded some edits and comments:to Lois', | am cheeking o fiumbears and will get back to you ASAP,

IRS0000179271
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Fram: Lerner Lois G

Sent: Tuesday, July 17, 2012°9:46 AM

To: Paz:Hally ©

Subject: RE: Emailing: o4 talking points 7-16-12.doe
goad

Lots G, Lerher
Director of Exempt Organizations

seiQrigingl Message -

From: Paz Holly O

Seft: Tuesday, Jaly 17, 2012 10:44 AM

Tor terner Lois G

Subject: RE: Emailing: c4 talking paints 7-16-12.doc

That'iswhatanm checking with:

~~~~~ Original Méssage -

From: Lerrier Lois @

Sent; Tuesday, July 17, 2013°10:42 AW

To: Paz Holly O; Flax Nikole €

Subject: RE: Emailing: ¢4 talking poifits 7-16-12.doc:

Contatt Nalee--she knows all about the response.

Lois' G Lerner
Birector of Exempt Organizations

««««« Original MEssage -

Fram:Paz Hoily ©

Sent: Tuesday, July.17, 2012 10:08.AM

To: Flax Nikole C; Lernar Lais G

Subject: RE: Emailing: ¢4 talking points'? <16-12.doc

The SO numbers Fwas looking at were closures {that's all SO hag that Is relevint to this question}. Pthinkthe riunibers
in Boustany response must

be receipts; Fam-chedking and will getback 1o you.

<=:0rigifial Mesgsages«-~

From: flax Nikole C

Sent: Tuesday, July 17,2012 9:21 AM

To:Paz Holly:Q; Lerner Lols G

Subject: RE: Emalling: o4 talking points 7-16-12.doc

IRSO0001 79269
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On-the point whether there was an increase in:c4 applications - in the Boustany response we show that applications did
increase. Looks like the figures-are different from-what you pulled from SO so'we need to track this dowii 55 }think itis
an important paint,

From Boustany- ¢4 applications

2008:- 1410
2009 +1571
2010~1591
2011 - 2242
2012 - 1715 {through April 1, 2012 ~ if this pace stands all year would bea significant in¢rease)

~~~~~ Qriginal Message -«

From: Paz Holly ©

Sent:Tuesday, July 17, 2012 723 AM

To: Flax Nikale C; Lerner Lois 6

Subject: Emailing: ¢4 talking points 7-16-12 .doe

| have added some editsand comments 1o Lois', | am checking onnumbers and will get back to you ASAP,

IRS0000179270
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Froms Lerner Lois G

Sent: Wednesday, July 18, 2012-8:55 AM

Tor Flax Nikole C; Park Nalee; Lowe Justin; Urban Joseph )
Cer Mistr Christine R

Subject; Re: Emailing: e4 talking: points 7-16-12.doc

Fit ask exam

Lois G: Lernar  wwwsmmmwsemseas Sant from my. BlackBerry Wireless Handheld

------ Original Message -~~~

From: Nikole Flax

To: Nalee Park

To: Lois Call in Number

Tohustin Lowe

Tor Joseph-Urban

Ce: Mistr Christine R

Subject: FW: Emailing: cd talking paints 7 :16-12:doc
Sent:jul.18,20129:52 AM

The ehart isvery hialpful, thanks:

Cén Steve geta chart like this first one with exam numbers - €35 c4¢ andtotals oF each of the years listed? Thanks

From: Park Naleg

Sent: Tuesday, fuly 17, 2012 7:53PM

To: Flax Nikole €

Cc: Lerner Lois.G; Paz Holly O

Subject: RE: Emailing: o4 talking points 7-16-12.8b¢

PerLuis, | fook a look on the-talking points based an'whatwe've told
Boustany about:t4 application numbers.

First, under Leégal Requirérients, { added a few suggested {tracked} changes,
including a.couple bullels. Feel freeto ignore or accept.

Regarding the reference to cd. application numbers in the first bullet unter
Background, see comment [NLP4L. Commentis referring to the second
attachment heré; which s & sumasary on the nimbers of applications received
for €35 and cds, total app closurés {including specifically ¢4 apps), and
application approvals for ¢3s:and o4s - starting from FY- 2008, All these
nurnbers were provided i Boustany responses; except for FY 2012 data throvgh
June 30th (which were collected as part of hearing preparations - i.6.,
Descriptions for Updated Stats 7/3/2012) and unless-otherwise noted {i. &,
inlssa). You/STM should-already have allthis.data inthe hearing prep

1

IRS0000179389
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birders, but 1 just consolidated them into this one ~shieeter for sn sasier
trendfcomparison taad.

Als; a5 Holly pointed outin her comment, we-dvnioy have areliable methsd
far tracking data by issue suchas political activity. This is consistent
with-aur congressional responses wheve we had explained we would have o
manually go through each application, etc,

Bacause of the:above points, the first bullet thay presently reagsas ;

Startingin 2010, EG ohserved an increiss i the fumber of sech 1501}
and section S0L{c)4) deteamination applications from organizations
that appesred 1o be potentialy engaged in political advicacy activities.

Recommend it be revised (e, along the lines of the followingl:
Forabout the past five years [alterpative verbiager From FY 2008 fhrough
June 30th of FY 2012}, B0 has abservert ar increase iy the fumberof section

501{ch4] determination applications filed, as will s genaral upward
trend in section SOUCHB} appieation flings,

Mabee

REQOG01 79350
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From: Grodnitzky Steven

Sent: Wednesday, Aprit 28, 2010 5:23 PM
To: Lerner Lois G; Choi Robert S

Cc: Letourneau Diane L; Grodnitzky Steven
Subject: SCR Chart

Attachments: SCR report Table 2010 Final.doc

Please find attached a copy of the SCR chart for cases in EO Technical for the period ending April 28, 2010.

Of note, we added one new SCR concerning 2 Tea Party cases that are being worked here in DC. Currently, there are 13
Tea Party cases out in EO Determinations and we are coordinating with them to provide direction as to how to develop
those cases based on our development of the ones in DC. We also closed one significant case last month -- American
Pakistan Foundation -- providing relief to displaced persons in Pakistan.

Steven Grodnitzky

Acting Manager, EO Technical
Rulings and Agreements, TEGE
internal Revenue Service

phone

fax

1RS000014 1809
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EO Technicai
Significant Case Report
(Aprit 28, 2010)
Narne of Group EIN Received Issue Tax Law Estimated Status/Next action
OrgiGroup #Manager Specialist | Completion
Date
Frescol Tea Pary, | | ZRon 570484655 | 4272010 | Whether a ea party organization meets he | Chip AL TI02010 One development letier 5, and Working ot
LLC and Shosmaker | and requirements under 504(c)(3) and is not senting development fetter for the second case.
Albucuierque Tea 90-0513502 involved in political intsrvention. Aiso, will coordinate with Gincy as to helping to
Pany, inc. develop their cases,
American Pakistan 2Ron 275726675 | Cincinnati Whether US org formed to provide refief to Jackie CLOSED TLS is recommending a favorable exemption.
Foundation Shoemaker 1 displaced persons in Pakistan qualifies for | Manasteri Wil coordinate with other foreign -grant making
EOT c3 organizations in the office to ensure consistecy.
10/22109 Case Closed April 2010,
Bliagrass Farly TEien Berck | 611241901 | 608 Thether AVIO Gperator recognizad as Tostin Lows | 673072010 Briefing for TEGE Camtnissionar 1 -Scheduled
Health exempt under C4 qualifies for G4 status r May 14",
The Calfoun TR B70EF0EA | Cindinnall | Whether private School hat previously Fisghan Bz Guidance Gompletsd Fview of proposed dertal
Academy Shoemaker #2007 applied for and was denied C3 status due o | Wrathal and then sent back to EOT In make changes
EOT 1/8/08 | racial discrimination naw qualifies . and Guidance wil take a final look before
issuance.
Defta Bertal of 7 Eflen Benick | 51-0226088 | Cininnall | Whather FIVIO Operator recognized as Tostin Lows | &/30/2015 Cobrdinate DDO and Biliegrass cases © fhen
Delaware 9/22/06 exempt under C4 qualifies for C4 status brief TEGE Commissioner on May 14, 2010.
€07
— 11/9/08
Emerge Mams, 7 Efien Berck | 41-6018017 | Cincinnall | Whaither orgs thal recrull women belonging | Sin ulter [ Reviewsd by Judy Kindal, send 1 TEGE
Emerge Nevada, 11108 1o Demoratic party to schools that teach Caunsel to ensure consistency as to litigation
Emerge ECT campaign-refated skills qualfy for C4 status strategy.
Massachusetts, 10/9/08
Qregon,
EPM G Rights SIRon SEA582G30 | Tincinnatl | Whether org that pays travel and merpreter | Andy Stelka | 63012610 Fhie TLS reviewed case from Cincy and iesied
Funds Shoemaker 7809 expenses incurred by aftarneys praviding in April 2010 an additionat development fetter to
£OT 1o bana fegal senvices to Guantanama ensure that expenses by aftorneys a re not used
1211109 detainees qualifies for C3 status for private b rpose:
Jewish Giving Online, | a/Ted Lieber | 26-3398630 | Cinainnall | Whether TP seeking C3 status for internel | Peter Folal | 63012010 Subsmit proposed adverse deterrination feter 1o
tno. 14/2808 | soliitation for foreign orgs is a conduit Guidance after being reviewed by EOT group
EOT andior provides impermissible private benefit reviewer.
712909
Tehiman Healh Cace | 3/16d Lisber | 26-0552011 | Cindinnall | Whether applicant for VEBA Statis Tt Unknown aed 1o defermine whether bankrupicy figation

{RS0000141810
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TSt EREGS stablished ahd Tnded by Subsidary of org | Chulowuant 556 WoUKd have an Fpact on processing
EQT shortly before org's bankruptcy qualifies - application.
8726009 whether we cannot nule because bankrptcy
ings are pending fitigation
Wushn Alancen | 3/Ted Lieber | 710897466 | Ginainnas | Applicant for C3 status endorsed Obama on | Mat Parish | 6/30/2010 Briefed EG Director on 4119/10. Continue
North America 5207 its website; its president was unindicted co - researching other board members and officers
EOT ¥4/09 | conspirator in 93 World Trade Center piot . and coordinate with Joe Urban to help draft and
send additional development letter,
iethodist T Eln Berlon | 00347273 | Cinginnat | WRGher org proviaing Gonsuling and Siri Biler T0E010 Receved comments from EO Guidanos and now
trternational 407 training to foreign entlties operating health making changes as a restit, Then send to
EOT 2008 | care faviliies qualifies for C3 TEGE Coune!,
Netional Ralroad T Efler Berick | (16186277 | Q4108 Whether income eamed from investment | Justn Lowe | 613072010 “Ater conference of fgnY, TP subrmitted addioral
Retirement not subject to UBIT information as to wihether NRRIT's assets are
tnvestment Trust not subject to UBIT as assats of the Federal
govemment. Mesting with TEGE Counse! and
EP week of /29 to review and srategize as to
nextsteps. Counsef reached outto
PassThroughs Counse to explore grartor -rust
issue and wailing for reply. Brief EQ evecutives
when information s infrom Counsel.
Tennesses Pooied | ¥ Ellen Beriok | 62-183303 | Cincinnali | Whelhar trastes of pooied rust sstabished | Susan Gundi | 630/2010 Hold corference of right with relaied case
Assels 3127103 for disabled persons under Medicaid (Farvily Trust of Mass.}, then send to Counsel for
EQT program qualifies for C3 status concuence for final adverse.
7125103
Ured Order of FFon 78 262070 | Whether rganization Wi tes 1o polygarist | Leorard R0 Sant development Ieter on /6770 and Sent
Texas Shoemaker | 4728535 ranch qualfies for exemption as apostoficor | Orcine development letter to refated arg. on 41510,
religious order under §501(d)
Wond Wikdite Fund | 2/Ron 521694987 | T8 “Wheiher WWE's sale of carbon aredits |5 Teghan A0 WE st rmodify s Tequest o Uit K10 the
Shoemaker substantially related to WWF's exernpt Wrathail substantially related issue . Then sendtech.
purposes and thus not subjeot to UBIT assistance fo [T8A.
Berice Bshap DBA | FTed ebar | 99-0073480 | W2T0T0 | Whether a serles of land transactions fval | Pater Folal | G13GT2010 LS reviewing case and preparing Graftr uing
Kamehameha PLR are taking place over a ten year period is and then wil submit to Guidance and GC for
Schoals seceived in | subject to UBIT. We are expecting o get review.
ECTech. | more requests.
WSS America ZRen F7000058 | 12010 | Whether an organizaion that provides non - | Len Henzke | 13012010 Reviewing response 10 developrert fetter and
Foundation Shoemaker assignedin | forfeitable schaarships to Miss America more developmient may be needed.
T

participants qualifies urder § 501(c}(3)as an
affiiate of the National Miss Amarica
pageant.

iRS0D000141811
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From: Grodnitzky Stéven

Sent: Sunday, May 16, 2010:601 Pt

To: Lerner10is G; Choi Robert §

Ca Letourneau Diane 1; Neuhart Paigje; Douglas:Akaisha
Subject: RE.ED Tech. highlights and stats

Ok, just let me know wherm you would like to chat about the ¢ase.

s--QOriginal Message--s-

From: terner Lois G

Sent; Saturday; May 15, 2000 1117 &AM
To:Grodnitzky Staven: Chot-Robert §
CexLetournesw Diane 1; Neuhart Palge
Subject: Re: £@ Teth: highlights and stats

Thanks, Let's talk-ahout co-conspirator. We need. Joe thers Lols G.
Larnep-eunsmemsmsnesnaee SRt from my BlackBerry Wireless Handbeld

oI EE MESSARE e mmen

From: Steven Grodniteky

Tor kois Catlin Nurmber

To:Rob Chot

Ce: Diane:Letourneay

€er Paige Harrell

Cerakaisha Douglas

Subjeet: RE; EO Tegh, highlights and stats
Sent: May-13, 2010 7:54 PM

We have tea party cases-hete in EOT-and in Cincy. In EOT thereis:a {c)(3) application and'a {c)(4] ap plication. inCincy,
there-are 10 {c}{8fs and a couple of {c}{3)s. The organizations are arguing education, hut the bigissue for ud is whather
theyare engaged in political campaign activity. ‘We arein the development process at this point here in DG, and Lhave
asked the TS and front fine manager to coordinate with Cincy asto how to-develop their cases, bt tot resolve-anything
untitwe get cledrance from youand Rob.

The tes party cases, ke the others o the ist, ate-the subject of an SCR, and | customanily.give Robra heads up, but of
coiirse can let you know ds-well before anything happens.

As to MANA, Thad spoken with Ted sbout the case; and he did mention that Joehad o different view as to Whethar fo
request information about the unindicte d coconspiratar.

i called the FTC and spoke with them about the possibility of an MOU and that we were interested fn starting

discussions. Leah Frasier, the FTC paint of contact, said that she would spesk with her basses and getback to
me,

FromsLerner Lois G
Sent:Thursday, May:13; 2010 7:04 PM

IRS0OD01678T



To: Grodnoitzky Steven; Choi Robert's

CeiLetourneau Digre1; Neghart Paige; Dougles Akaisha
Subject: RE: EO Tech. highlights and stats

4119
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Hike this format. David will kill you asI'd like to see ifhe can dow marithly T pager also Tea Party cases ~applications for
£37 What's their basis? MANA--fudy and | have talked and | may be ina ditferent place than foe and Tom fe: next steps.
Alf cases onyour fist should not go out without a-hea ds up to me please, Have'we reached out to FTC £ ralse the
possibility of an MOU? Akaisha--plésse start a notebook for me and update each month with new report: U'd ke to be
able to look back easily to see progress; Steve <remermber to co Akaisha onthese, Thanks

LoisG. Lerner
Birecter; Exernpt-Organizations

From? Grodaitzky Steven

Sent: Thursday, May 13, 20006:10.#1

To: kerrier Lois G Choi Robeit S

Ge: Letournpau Diane L; Neuhart Paige; Grodnitzky Steven
Subjsét EO Tech. highlightsand stats

Please find below the April highlights for EO Technical, including case
statistics. 1 you are looking for other types of information in the ‘
future, please let me knoweand | will provide for nest month's highlights,

Aprilin £O Téchnical

Statistics
Cases Received

------ Qriginal Message Trangated s

IRSGO00187873
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Feom:

Sent:

To:

€

Subject:
Attachmenis:

Faliow Up Flag:
Flag Status:

Lerier Lois G

Tuesday, August:03; 2010 5:52 PM

Douglas Akaisha; Chot Robert S; Lisher Theodare R; Neuhart Paige

Letourneau. Diane L

FWESCRs for the Marth of July

July: Bishap.doc; July Lehman Bros.dog; July Balfot Thitiativedoe; July Bluegrass Family
Healthdoc; July Calhoun Academy.doc; July Credit Counselingudae; July DOD.dag July
Emerge.doc; July EPM Civil Rights.doe; July Group Redlassification.dec; July Imagine
Schowls Nos-Profit dog; July Jewish Giving Online dogJuly MANA DO July Methodist
International doc; July Miss Bmerica Foundationdec July Mortgage Foreclosuredot:
July:NRRIT.DOC; July TAG-18.deg July TeaParty.dog; July United Qrder Texas.dog July.
WWF dog; JulyTennessee.dog july Medical MarijuanaDoC

Foltow ug
Fagged

Akaisha--please printso | canreview. Everyone else--have we always sent fo Mike Daly
with no review time forme first? | realize! don't usually getto them in time, but I think 1
could with a few days notice, 'm a bit uncomfortable sending without r eading--thoughts?

i 57 Lrarar

Dirgctor, Exempt Grganizations

Fromi Lieber Theodarg R

Sents Friday; July 30, 2010 7:58 AM

To: Daly Richard M

Ce: Chol Robert S; Neuhart Paige; Douglas Akaisha; Lerner Lois G
Subject: FW: SCRs for the Month of July

Altached are the R&A SCRsfor July. The list of SCRs are below.

Thanks,

Theodore R. Lieber

Manager

EQ Technical Group 3

{202) 283-0999

From: Gradnitzky Steven

Sent: Tuesday, July 27, 2010 4:06 PM

IRS0G00163358
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To: Lieber Theodore R
Cer Grodnitzky Staven
Subjest: SCRs for the Month of July

Please find attached the SCRyor EQ Technieal and BEC Determinations for the month of July

{1} Kamehameha Schools

(2} Lohman Health Cars. Trust

(&} Batiott iniiative Group of Missourt
{1} Blusgrass Family Health

{8} The Cathoun Avademy

(53 Credit Coungeting Complisnce Praject
(7} Deita Dantal of Deloware

{8} Emerde Maing

(8} PR G Rights

{10} Group Rulings

{11} fmagine Schools

{12} Jewish Giving Online:

{13 MUsHa Alancs of Nofth Americs
{14} Methodist-Internationsl

{15} Miss America Foundation

(18} Mortgage Foreclosure

(17 NRRIT

By TAG18

{19} Tea Parly

(20} United Crderof Texas

{213 World Wildife Fund. ine.

{22) Tennessos Pooled Assits

{23} Compassionate Cannabls Ink jon Cente L ESHTIPL Y

Anyquestions, please let me know,
Thanks,

Sieve

Steven Groditzky

Auting Mansger, EO Tephnioet
Rufings and Agreemants, TEGE
Interpal Ravenus Service

phone:

T

VWA EXHIBIT 23
SFC 003857
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EQ Technigal
Significant Case Report
{ January 31, 2011)
Narhe of Group BN Raceived issue ) Tax Law Estimated StatusiNext action Elevated fo
Org/Graup #iManager Specialist Compie(;on Lommissic
“American Jonoand T HRen ETRARERE ARG Whelher a tes by organeaton mags e CRp TRE awcm Davaliping 61 8 [o(3) i (Ejia) 6 B
Albiguerios Tea Stioemakez | and saguirarents under SOHEX3Y aed &s nat Propased taorabie being. draﬂad an )4
Party, inc; S0051350% Sl in polifcal intervention. Proposest denial being dralisd
(c;(z; Coordiriating ¥ty Giosy as o hwiping o
I o their cases.
Corpassionate TS GHAAET THROTE ] Whiera @ Bopansary ol medica] marjuaa | KAien Brre | ST e proposad denial was prepmed ad 18 1A T |5
Cannabis nformation | Grednitzky shests the fedlitameis:undie § SO4c)3} with thes group reviewsy. Ditsdtor, EQREA,
Ceier racommended conguling it TEGE Couhsst
befre issuing proposed denil Theve re 3
e | COSES i EOT aind 5 i £
luegass Famiy Usimoon [REE SR N Whelfier FIRAD quaias Lnder § SOTERATGr | Justin Lrws T eaarnTy 0% Comesstona: g TEGET Coursel meton | V85
Hoat Grodnitziy the o Hagust 24, 203016 disnuss options o st se
andt Dot Derfal of Defawdre.a 0ass pressnting
 sirniar issue as Erelates fo HMMOs. Preparng
I meat with IRS Chist Coursel fo disuss
strateqy... Also, axpioring Setenent epioes wih
. Stivgrass, -
15ita Deritat of i Sfeven BT0220088 | Cncinnay | Whither N0 Guniissinder § SOHERA S | Jitn Love [ EAGERT TEGE Commissioner and TEGE Gounssl meton. | ¥es
Cielaware Sroedpitaky Y2 #Cods, Rugust 24, 2090 10 discisss ojfidns o tia case,
T dnd Blodgrasi, o aSe presenfing a sknlar fssu &
11008 a5 itraisles o HMOs. Planning to mestwittthe
o | IRE TR Counsel to discuss sirategy.
Erergs tane ,  Stever: 418038017 | Cinclnalt | Whether orgar Tl FooroR women balong kg, | S Bl CHeER0TT ["Proposed denial sant to TROE Caurse: 1 15t N
Ermerge Nevada, Gradritahy 111708 to Darooratic party 1o schools Siat feath Apnl to e considtensy as 1o Tifigation.
erae 0T campaign-relatad skils quaiy for§ siratigy. “Reviewing Goninsel comments,
Massachusatts, R S0He}3) stalus
jon -
e 2535530 | Tinckan | Por 0f achtis Iardes paying Faver and | Jonaten VIR Bipusad denial boing Taned. w
Shemaker n bi{)@ iplgrpreter axpenses oumed by atiomeys | Carter
roviding P16 bond legal senvices to
wm\e Suantami.delainess, and doss i quall iy
under §SOVCHR) shatis, Bulk of activis:

{RSOD00 47507
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T BOICBUONAY,, A SOMS PG DERRL IV
tha:psial 8 funding Ihe payment of madicat

| LRHan oA Lot | WTed Lisber | SRERgant g | Whelfas Sppliant fo VEBA S o5 povEa TaEHETS Fosponss (o AavpRIGHT SRR GoA
Tt Y.

»:My oy Crg's bepknplcy Giaieh
Shon urler’s SOTCNGL Whathor e car rule

besalise banknupicy proceedings are
perdting gation

Fetfodst A7 Sisven SOTHTET | BE B Browding consulig a7 Sty | GHRERTY Retaned Corsals SOmmants on proposed T
létemalionst Girodritzky g to forsign entiias oparating heatt denial. basporating corrents, Sriaf B

oL EO o facifies qualfiss o C3 _— Diveter,
Nafioral Rafront A Etaven DiETEEETY Wielher ifcome aamed from nvastment & | Justn Lowe ] SBTAGTT h E Cagnsel | Ves
Refirement Beodritzky subjactto URIT, ondis cunen!t) under roview by B . NRAIT
trvestaient Teust focenllymatwih Troay o dhsotss revising

in eftact Bstweers Troasury, ONE, and NRAIT,
Direclor, EO reached cul o Treasiuryth

- R i, GO BetONS,
Ternasses ool i Steven 21833054 | Gingindali Whethar tusise of pocied trust Sstabishn | Sitgan 03RTAT “Held canference of ight \'\-Lh SinGlar case No'
ssels Gradnitzky AT for disatiad persons undes Medicaid Timditt Farily Truat of Masa . Final adverse deltar

£0T Prgram quaifies for GX stalis subriifen 16 Counset o n/zsno

2503
“Unied Gvder of 2URon 26 2162010 | Wiisther organiralion Wik bes o polvgarnist . | Leonand SR Fropooed denial e WTUD revewer. Fo
Tivas Shoamakar 4T2BEI5 sanch ouglifies BS aposiotie or religious ordar | Orcieey

o m_.&&at - -
Wodd Wik Fund 2on. 824583987 | 17608 Whed s":W‘iF‘% saleof carbon credis is Meégharn SR0R0TY Sireifiar i mdgaf‘on ErOG Sent Ty Ha.
Shosmaker suhs;arms‘\y relatud o WA sxekpt Weathalt Counsel for revigi on 101"

e s cofiecio U

Wias Arerion oy FTHES0S5E ges on - T -
Folndation Shoumaker . atslonod | fovfoitable smnamh.m iy Aneroa Jackin
- EOTech, | partiipants qualies under § SONCHRY asan | anastert
afiiate of the Natiorial bliss America
.. pageant . |
Iragme Schools rton e TOTR2008 [ \Whether a'charter sobadl Showd b granted | Meghan O3212087 Issuerd propdaed denial 1o taxpayer on Augual b
Non- P10t Shotmaker | 3500506 skt | axenplon e § ST, Wraihal 22 T8 pritestad and conferones of Aght held
. 0T

0270, App{vmﬂ[ sttt soms a ddlional

e 131719, Currenlly swaiting a new
appraial (r:m Hhe taxpiyer, Wiich vl e sent iy
e RS enainesr.
Worigags T ana? Ron ons invelved i morgage | Eiaba Trgoing. ot o Sases om Ciny zmﬁ T
Forsciosore Gases | Shaninakar i Kaigtenb tavelop, and deny, or Spprove cases
i wnder § 601{2)3) EOT mamrgafame taestatiish aow\ u o
o108 of e ¢

IRS0000147508
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ST 3 i Docernber | Whelhor an pigarzaton el ag voaaies for Appitarit fled decualary JUdgment acien an
Detormination | 1354368 | 29,2009 | legislidion o SupbH lsraed qudifios for Agust 25, 2010, allaging Bre:IRS foutinely
exemption under siction S0HA3) delays and may deny applications # the
applcants eapose S, policies fihe Middis
st EG Determinations is coorginaling it
f8gard to e litigalion with Chief Couriset
) il Senr manisger EO Guidance
Fiarard Meiosl B Uigber | B Hinz 25, | Whdlhar oparation of & powar PERT IS SpPy | Doni e T Takpayer Confetends to disciss RS adverss | Mo
Collaborsive, Inc. 476764 | 208 pose. stean and chifed ivaster, atcosr ta. | Moove poskion held on T1/4710. EGT and Counsl
. Harvard Medical Schoot and i afflistsd attended, Addlional iformation. providad by
haspitals 4t jsopdidize HACS erempt HMC under réview.
Status under section SPR}3) of the Bods or
e tréaticd a-a0 wnrelated tecde or- business
widar seeiun S13a),

IRS0000 147509
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From: Seto Michael ¢
Sent: Wednesday, February (2, 2011 1240 pst
Tar Fish-David L
Subject: FW: SCR Table forJan. 2011 & SCR items ;
Attachments: SCR table Jan 2011.doc SCR Jan 2011 Park 51 MDidoc SCR Jan 2011 Bluegrass MB.dot;

SCR Jan 2011 DOD MD.doe SCR Jan 2011 Emerge.doc; SCR Jan 2011 Methodist
MD.doc; SCR Jan 2011 Newspaper Cases Update MDDOC; SCR Jan 2011 NRRIT
MD.DOC; SCRJan 2011 Meticat Marijuanadoc SCRJan. 2011 Mortgage
Foreclosure:de; SCR Jan 2011 Fofeign Lobby Cases dog:SCR tan 2011 fowa
Student.dog; SCR Jan 2011 Harvard Medicaldoc

From: Seto Michaal C

Sent: Wednesday, February 02,2011 1:39 PM .
To: teber Theodore R; Salins.Mary J; Seto Michael C; Shogmaker Ranald 3; Smith Danny D
Subject; FW: SCR Table for Jan. 2011 & SCR items

Below s Lo and Holi's directions on seviala fechnical sreds, Such g5 newspepers, healtroare case ele: Plaase du not
aflow any cases o go out before we have brief Lol and Holly,

Attached fy the SER tableandthe SCRS: The SORE hal wentiy Mike Dty ey with "Jap™ 1 will forward the othar
SURs that ddet went Mikeas f,

These repoiis are for youreyes only ., . notlo be distributad,
Thanks,

Iike

From: Lerner Lois G

Sent: Wednipsday, February 02; 2011 11:17 AM

Toy Paz Holly O; Seta Michael €

Cex Trilli Darla J; Douglas Akaisha; Letotirnisan Bigng Ly Kindall Judith E; Light Sharon P
Subject: RE: SCR Table for-Jan. 2011

Tranks--even fwe gowith a 4-.on the Tea Party cases, they rmay want io argue they
should be 35, so it would be great if we can get there without saying the-only reason they
don'tgelta 3 is poliieal activity,

Fil-get with: Nan Marks on the delta Denial pisce.

P justantsy on the churehystuff--Judy--thotghts on whether we should goto Counsel

early on this--seems o me we may want to answer all questions they may have earlier
rather than later, but I may be being too touchy, 1l dafer to you and Judy,

IRSUL0AT510
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Z Street--1 thought the elevated to TEGE Commish related to wheth er we everhad that's
whiyt asked. Perhaps the block is wrong =maybe what we need is some notation ihal the
issue is one we would elevate?

I hear you about you and Mike keeping track; but I would ke g running history, that's the
only way | can spesak to whal we're doihg and progress’in a largerway, Plus we've
tearned from Exam=if they know I'm [ooking, they don't want to have to explain «sg they
move things along. the 'clean” shest doesn't glve me-any ssnse unless | go bask fo
previous SCRs.

Fve added Sharon so she can see what kinds of things I'm interested in.

ot G Bormen

Director, Exempt Organizations

Fram: Paz Holly ©

Sent: Wednesday, Februasy 02, 2011 11202 AM

To: Lerper-Lois G; Seto-Michael €

Cex Trifli Darla J; Douglas Akaisha; Letournealr Diarie L Kirndell Jgdith &
Subject: RE: SCR Table for Jan. 2011

Tea Parly - Casesdn Determs are being supervissd by Chig MUl abeach stap & b g
W TPy, gle. Nodetisiongat going elitof Cingy
fare, | beliove theod will be ready 1o g5 overts

BEES InTe Fom TPs, rosrespondarite
Ut wie goval e way theough The procass with the ¢3and o4 Lakay
Judy saon,

i

Hrticage (Delte Dentall < Whanyow say-(o-pUsh Tor ihe nasd Counset meeting, with whon ity Counsel are FOE
refering? The plan had Bear for Sarah 0 mest with Witking find Nan-on this,  We think this has not ha tipened bubhave
not heaad diraclly (unless Barahvhas respondsd 1 vour recentermail o this casa),  Toomt know fhal we al this lavel can
drives that maeting,

NRRIT-Pwil reach oul lo Philte sge T Nan bag ssenit. Sha wastivalved it the past kit LEGR'T koW gboul ravently;

O Unitisd Oy (rad
conference, ther fing
have Counssly thoughts

ypteally do fat go

L3 1l 98EE ol war have
gfore that goses out. W

' case and bels Fyoi after we

St a {Park §13 it ortetis-slng
fsto onlyale h ¢ <5 at fs rrt
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Froim: Lerrer Lois G

Sent: Tuesday; February 01, 2011 6:28 PM

Taz Seto Michael C

Ce: Paz Holly O; Trilli Darla J; Douglas Akaisha; Letoumeau Disne L Kindell Judith'E
Subject: RE:SCR Table for Jan. 2011

Thanks--a couple comments

1. Tea Party Matter very dangerous.  This eould be the vehicle o go fo courton theissus
of whether Citizen's United averturning the ban on torporate spending applies to tax
exempt rules. Counseland Judy Kindell naed to be in on this ana pl ease needs to be in
this. Ciney should probably NOT have these casas -Holly please see what exactly they
have pleass.

4. Weneed to push for the next Counsel mesting rethe HMO case Justin has, Reach
outand see fwe can set it up.

3. NRRIT--has that:gone to Nan Marks? it says Counsel, butwe'll ieed her on board, i
all-cases where it says Counsel, I need to knowat what lavel please.

4. lassume the propased denial of the religious or will go to Counsel befere it goes out
and I'will be briefed?

5. I'think no should be yes onthe elevated to TEGE Commissioner slot for the Jon
Waddel case that's in litigation--she is well awara.

6. Case involving healthicaré reconciliation Act needs to be briefed up to my {evel please.
7. SAME WITH THE NEWSPAPER CASES--NO GOING OUT WITHOUT BRIEFING UpP
PLEASE.

8. The 3 cases involving settlements in Israel should be biefed up also.
9. ground zero. case-—why “yes-for this manth anly" in TEGE Commissioner block?

Also, please make sure estimated due dates and nextstep dates are affer the date you
send these. On a couple of these | can't tell whether stuff happened recently or not.

Question=-if you Have an estimated dus date and the person-doesn'tmake it, how isthat
reflacted? My congern is that when Exam first did these, they just changed the date so we
always looked current, rather than providing & history efwhat occurred, perhaps it would
help {0 sit down with me and Sue Lehman--she helped develop the report they now use.
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From::Seto'Michael C

Sent: Tuesday, February 1, 2011 5:33 PM

To: Léiner Lois §

Cct Paz Holly O; Trilli Darla J; Douglas Akaisha; Letourneau Diane L
Subject: SCR Table for Jan. 2011

Here s the.Jan; SGRsummiary

W&M EXHIBIT 25
SFC 003664
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From: Lerriar Lais &

Sent Monday, Octobier 29, 2002 10057 AW

Tao: Dinsr.com!

Subjsct: P Revised timeline

Attachmaents: Long Political Advocacy Tireline HOP camments.doc
LOlS Gl Lermepisiin stz Sentfram iy BlackBerry Wireless Handheld

e NI MBSSERE emm

From: Paz Holly ©

Sent: Sunday, October28, 2012 02:31 PM

TorlernerLois G; SIROIIG men.com <w,§&§w>; Marks Nancy & Light Sharen P
Subisct: Revised timaline

Attached is a revised version of the timelve that incoroorates our disciission of last week and thevevisions to the
answers tothe questions, Plosse note:

1. inthe meeting, we rap out of time and did not discuss anything akter fan, 2012 so pleass review that portion closely,

2 Irthe Ot 19, 2010 entry, Ladded a.comment shout how many of the orgs did nat have TP In their pame but
wanied youto be aware that some of those orgs included in my count.of nor-<TP names had "pateiot™ or "912" in thaiy
names.

3, Should we Include EOD's rationale {altieit Hawed) astowhy it asked the donsr suestion? EOD did explain to
THITAthat they ware coneermed that 527 donors would e a-red 1 tag for a ¢4 that engages in politizal activity.

IRSI0000EEE T
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Adyocacy Issues
Audit# 201210022

Objective: Ta intérview Exémpt Organizations (EO) fanction management involved in developing the
advocacy emierging issue to identify steps taken and develop & timeline-of events .

Background: We interviewed EO fanction officials to understand how applications are processed for
organizations seeking tax-exempt status. We learnsd that there we an inerease in the number of
organizations applying for Seetion {§)501(c)(3) or S01(e)(4) whose applications cortatned indicators of
potentially significant amounts of pelitical campaign interven tion. In Pebruary 2010, an EQ
Deéterminations screener identified-a § 501{c)(4} case that he believed wag similat to organizations that
had recently been the subject of much: media attention for purportedly seeking classificatiorr as §
301(c)(4) social welfare organizations but opetating like § 527 political organizations: The screener noted
that this applicant indicated that it intended to spend a significant amount of its budget on influencing
slections.. The screener elévated his-concerns about ¢ is case throughi the management chain. The EO
Determinations Program Manager raised the fssuewith the Acting Manager of BO' Technical who
requested that this case be transferred to EQ Technical. Tt ig EO Rutings & Agreenents” standard practice
with emerging issues (including credit counseling and morteage foreclosure) as-well as these advocacy
vrganizations to work some of the-applications in EO Techaical i order to get-a better sense of the isgues.
EO Technical is then better atile to advise EQ. Detersainations o n'the processing of such cases and
determine the most apprapeiate form of advice, which may.range From verbal or written advice an a
particular application or applications to template developme: it letters, template denial letters, guide shests,
ete. Tnaddition to seeldng advice fromand coordinating with BO Technical. t he unusual nusber of
applications with potertial political ‘campaign inteivention by organization sceking ‘§ 501(c)(3).or
501{c)(4) exempt statusalso prompted the BO function 16 isolate these types ef cases-as an emerging

issue warranting scrutiny by;a' particular Determinations-group 10 ensure consistent processing.

entify cases involviig potentially significant pol itical caimpaign intervention
i : tinipations group §6 that they could be consistently processed in

 with advice provided by EO Technical , a deseription was included on the Be On the Lookoiit
(BOLO) Hist. To ensure consistent treatinent of applications, BO Determinations had long been alerting
its specialists to emerging issues by sending eiails deseribing particular issues or factual situations
wartdntiig additional review or coordinat ed processing. Because it was difficult to keep track of 4l of
these separate-email alerts; EQ Determinations staff requested & conselidated fist o all such alerts; EO
Determinations was developing the Be On the Lookout {BOLOY) fist in eatly 2010. The BOLO, which i
an Excel spreadsheet, provides ralized source of regularly updated information to BEQ
Determinations specialists aboy ntially-abusive organizations or-fraud issues, jssues and cases
requiving coordinated processing, emerging fssues and issues forwhich towatch, The BOLO currently
inchudes four tabs: (1) Potential Abusive, {2) Emerging Issues; {3) Coordinated Pracessing, and (4) Watch
List.

IRE0000062812



4131

W&M EXHIBIT 26
SFC 003667

The first BOLO list contained the following entry on the Emerging Issues tab: “These casé i nvolve
various local organizations in the Tea Party ' movement are applying for exemption under S0k{c)( 3} or
501{e)4) [sic].* The language used on the BOLO was selected by Determinations specialists with the
involvement of a-front-line manager in BQ Dterminations, At this time, the language was not reviewed
or approved by-executive manigement,

As the number ofadvocacy cases grew, the Acting Director, EO Rulings & Agreements wanted to ensure
that EQ Determinations was not being over -inclusive in identitying such cases (including organizations
that were solely engaged in lobbying or policy education with no apparent political campaign
intervention). Inaddition, in light of the diversity of applications selected under this “tea party" lake]
(e.g., some had “tea party” in their name but'others did not, some stated that they were affiliated with the
“tea party” movement while athers stated they were affiliated with the Dermacratic 6r Republican patty,
ete.), the Acting Director, EO Rulings & Agreemients soug ht clarification as to the criteria being used to
identify these cases. In preparation for brigfing me, the Acting Director, EO Rulings & Agreements asked
the EQ Determinations Program Manager what criterfa Determimations was using to determine whether a
case was g “tea party” case. Because the BOLO only contained @ briefreforence 10 Organizations
involved with the Tea Party mavement applying for exemption under S01{c)(3) and 501(C)4Y” in Tune
201, the EQ Determinations Prograns Mariager asked the manag er of the sereening group what criteria
were being used to label “tea party™ cases (‘Do the applications specify/state * tea party’? Ifnot, how do
we know applicant is involved with the tea party movement?”}.. The manager-of the screening aronp
vesponded that, “The following dre issues that could indicate a-case to.be-considered a potential “tea party’
case and sent to Group 7822 for secondary scregning 1. Tea Party’, ‘Patriots” or *9/12 Project” is
referenced in the case file. 2. Issues inclivde gﬁ}j&(ﬁm mient $pending, government debt and taxes. 3.

Educate the public through advocacy/legislative activities to make America a better place to live, 4.

Statements in the case-file that are critical of the hotw the-country is being run:™

As interviews with EQ.D

tininations employees revealed, the BOLO daseription and the: above -
referenced list of criterla use cgin)

O ] i > determine which cases fell under the BOLO

1o the group of advocacy cases rathier than targeting any
; these terins, but that contained indicators of potentially
tervention, were also referred to the group assigned to work such cases,

1 during fieldwerk to developa timeline of events that chronologioally
mergingdssue, including the officials who: participated or were
ation is sunirfiarized in the R esulis section fable below,

Additignal information was gathe
details the evolution of the advoca
informed about key events. This

Criteria: We reviewed apiplicab  Internal Revenue Mamuals (IRMs) and supplemental goidance fo
determine if there are-procedures to ehsure approval by appropriate management officials-when the
criteria is revised for emerging issues associated with applications for tax ~exempt status. We did not
identify any guidelines. Discussions with the EQ Director » Rulings and Agreements, confirmied that no
procedures existed prior to May 17, 2012, but-controls were subsequently instifuted o ensure that any

RO Determinations indicates that it used the deseription “tea purty”™ asa shorthiand way.of refetring 1o the group of advocaey
cases rafher than to target any particular group. Asatesult, cases that did not hive “tea party™ in their name or application
were included in the group ofadvoeacy eases. I this document, “tes party” is used generically torefer-to this sntive grov  of
advocacy cases except where nioted tovefir taspecific organization,
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criterion that is established ox edited i$ reviewed and approved ata higher level in the EO function
Moreover, we wete informied that E O Determinations began revising IRM 7.20.4 ¢ Emerging Issues) in
October 2011, and we were provided with a draft of that TRM section, which contains procedures
regarding the BOLO. Allaffected stakeholders have provided eomments on the draft IRM, which are
currently being incorporated, and the exhibits to the IRM areunder review by the IRS Office of Ta xpayer
Comespondence.

Results: The initial case that started the emerging issue development was identified in February 2010,
The EQ Determinations. office requested assistance from the EO Technical office on how to pracess the
cases, The Acting Manager EO Technical requested that this § S0M{c)(4) case be transferred to EO
Technical. In May 2010, EO Determinations specialists were t61d to. coordinate “tea party” cases with a
particular Determinations group. From April 2010 to October 2010, an EO Technical Tax Law Specialist;
worked with a Determinations specialist to develop the ¢ases not traii forred Fom Determinations to EO
Technical. In October 2010, while waiting for guidance from the EQ Technical affice, the Specialist
assigned the emerging issue cases stoppad processing them.  In June 2011, the BO Director was brisfed
an the-issue, and she raised concerns-about the criteria being used to identify the cises and immediately
directed that they be revised. The-criteria were revised in July 201 1~ Jn November 2011, the EO
Technical office provided draft guidance for processing the cases sto the EO Determinations officé, In
January 2012, additional informiation request letters were-issued fo toany of the ofganizations. This
resulted in media and Congressional attention due to the amount and types-of information being
requested. In May 2012, training was given to the Specialists proc sing the.cases. A review of all the
cases identified to date was alse completed 0 determing i any-could be closed,

! ::kaneye}opad bykkt'hke‘: EO Detér&iﬂx;ﬁtﬁops office: Fefeifed to Tea Party
the EO Technical office more than 20 magnths (March 2010  November 2011)
ot processing these cases to-the EO Determinations affice:

Conclusion: The initial cri
organizations. T additi
to provide writtest guidan
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Timeline of Events for the Political Advocacy Emerging Issue

Date

Event

Additional Details

February 28, 2010

Determinations screener identified one 501(;)(»)
case that seemed similar to arg,amzatxons receiving
reeent media attention for purportedly seeking
classitication as:§ 501(c)(4) social welfare
organizations but opetating like § 527 political
organiizations indicating-a “high profile” case.
Screener noted thatthe applicant indivated that it
intended tospend 4 significant anoust of its budget
influencing elections. The screener’s manager .
forwarded theissueup through manasement to the
Acting Manager, EO Technical in Washington, D.C,
who réquested the case be: f rwwrdcd to her:

Mareh 1, 2010

Sereener Manager asked one'ofhis Qpeuahxts to
search TEDS to identify other Tes Party ¢i ses or
similar organizations in order to deternine the scope
of the issue i the determination fetier p program,
Specialist continued to comp{et{: searches for
addmonal cases until the precursor to the “BOLO?

Specialist used Tea Party,
Patriot; and 9/12 as part
of the eriteria for these
searches,

Mareh 16-17, 2010

ases were identified Aczmw Manager EO
chnical, réquests two m e cases be transferred to

Not dll of the ten cases
had “tea party” in their
e,

April 3, 2010

April 5, 2010

EQ D‘emn‘}inaiions Screener developed list-of

18 identified “Tea Party cases™ during search-of the
TEDS. Three had already been approved as
ta-exempt.,

While the heading of the
documient listing these 18
cases reforved to “Tea
Party” €ases, notaliof
the-qrganizations Hsted
bad “tea party” intheir
DS
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Date

Event

Additional Details

April 19,2010

First Sensitive Case Report prepared by EO Technical.

Sensitive Cage Reports
are shared to the Director,
EO Rulings &
Agreements and a chatt
summarizing all Sehsitive
Case Reports is provided
to the EO- Director

April 25-26, 2010

Determinations Program Manager requests E 0O
Technival contact for Specialist assigned to wori\ other
Tea Party cuses. Received contacts. EO Techmca}
Specialist sent development letters to one § 501(c)(4).
and § 501(¢)(3) Tea Pasty case,

May 6,2010

Prior to the BOLO development, an instructiog (o
coordinate with a particular group_all “Ten Party”
applications was vn email,

May 17,2010

‘g,uldamu to assist EQ Detnrmmatien

Determinations Spe
fetters to EQ Technic
issuantens part of EO

ahst will send dewlopmcnt
Spectahst for review prior to
hrical ’s z\tt&mpt to provzda

May 26, 2010

Techmeal Spu::a istclo sed § S501( c)(?) case 4y

June 14,2010

EQ Tech cal Spec hst received firstresponse from
§501(c)(4) case.

June 30, 2010

E ngeplawmu} § S01(c)(3) case assigned to

cal Specialist.

Organization did niot bave
“fea party™ i its name.

Fuly:2, 2010

A Deter“mmhons Specialist ientifies'a case tha t
appears to have direct links to Tea Partics with
possibly 30 state chapters,

hly'27, 2010

Prioe to the BOLO develapment, an etnat! was sent
updating the description of'advocacy applications and
providing a coordinator contact for-the advacacy
cases. Description now reads, “These caseinvolve

IRSODOODBZHTE
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Date

Event

Additional Details

various local organizations i the Tea Party movement
are applying for exemption under 501(c)(3) or
501{e)4r”

August 12,2010

The Be On the Lookout (BOLO) listing was develop ed
by a Dieterminations Specialist tasked to'ereate it i
order to Teplace the existing practice of sending
separate emails to all Determinations unployees a3 to
cases to-watch for, potentially abusive: cases, cases
requiring coordinated processing and emeramg issues .
The political advocacy emerging issue was included .
onthe BOLO. The same description used in the July:
2010 email for the advccaéy‘emarging issue was used
for this initial BOLO listing.

The langnage used on the
BOLO was selected by
Determinations
specialists with the
involvementofa front-
line manager in BO
Determinations, This
language was not
reviewed ot approved by

| exechitive management;

The responsibility for the advocacy emergmg issue

Aungust 2010
was moved to dxff ent Determinations group as part
of a-globat group ‘realignment within EO:
Determinations. )
October 2010 ‘The advocam; CASES WEre i, an\.femd to anmhe: Determinations Speeialist

; Dutsrmmatxons Spec:alxst He dld not wmk on thf:

not sure who told him not
to continue working on
the cases while waiting
for guidarice,

Per Director; Rulirigs and
Agreements, there was a
miseamumunication ahout
not working the caseg
while waiting for
guidance. Shedoesnot
know who told the
Specialist not to work the
cases,

Dctober 19, 2010

An'EQTechnical group manager forwarded a memo
to the Acting Manager; EO Technical, describing the
wirk completed on the Tea Paty cases by

EO Technical. Incladed is a listing of the-eases the
BO Technioal Specialist assisted the Determinations
Specialist with.

The listing includes 40
cases — 18 of which-do
hot have “téa party™ in
their names:

IRS0000062817
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Diate

Event

Additional Details

October 26, 2010

EO Déterminations Program Manager raises concern
o the'Manager, EO Technical, with the approach
being used to develop the Tea Parfy cases. Why does
the EQ Technical Specialist need to review every
development letter when a template letter cor zld be
approved and used on all the cases?

November:16, 2010

New coordisator eontact for adwcacy cases
annoineed.

November 16-17, 2010

A Determinations group manager raises concsen to
Determinations. Area Manager that they are still 2
waiting for a development left ef template from EO
Teuhmcd 1 for the Tea Party cases. The coordinator has
received calls from taxpay heckmg on thc statusof
theivapplications. )

Novesber 17, 2010

EQ Determinations Program Manager d;scussad Tea
Party cases with: ! gl Review of
the cases by the EQ Tchnlcai Specmhst found that
not.all the cases have the same issues, soa templaze

lcttm has not been devel upcd

December 13, 2010

.t to the EQ. Dxmtm sho tly‘

. ‘EO Det»rmmatmns Program Manager abks Managex
[ EO Tecl hmcal for 4 'status on the fea party cases, The

Matiager EO T whmcal responids that they-are poing
to discuss the ¢ases with the Senior Technical Advisor

i 8;'2511 ‘

elerminations Progrmn Mmagcx requests an
onthe Tca Party cases from the Acting

January Z(H i

A new person took oVer the Acting Manager,

EQ Tect mn al role

Febraary 3, 2011

‘/\mn;y, Manager,; EO Teehnical, provides an update to

the EO Determinations Program Manager on the cases
beitig worked. by the EO Technical Specialist; letters
are being developed and will be reviewsd shortly.

Mureh 2,201

A Determinations group manager remiinds EQ
Determinations Program Manager to follow ug with
EO Technical oni the $tatus-of the Tea Pa rtycases.

March 30,2011

EO Determinations receives Operational Assistance
Requests from the Taxpayer Advocate Servige affice

{RSGO0GC02818
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Date Event Additional Details
a1 two-cases.
March 31,2011 EO Determinations Program Manager states that while | This contradicts the

waiting for guidance froim EQ Techinical,
Determinations Office still needs to work Tea Party-
cases to the extent possibie.

Specialist’s statement
about pot working the
cases antil guidance
recgived from

EQ Technical and
supports the statement of
the Director EO Ritings
& Agreements that there
was amiscommiinication
dbout bt working the

cases while awaiting
{-guidance.

April 13, 3011

EO Technical met-with the EOQ Director’s Senior
Technical Advisor to discuss two cases: She made
recommendations for case development.:

June 122, 2011

Acting Director, Rulings and Agreements, raquestui
eriteria used to identify, “Tea P, ity cases from.
EO-Determinations Manager. EO Det umnatzons &,

June 1-6, 2011

s.ciectedunder t’ms "Tea Party case” label
ad “tea party” in fheu name but-others did

1bhcan paity; ete, ) the Actmg D;mclox EO
Rulmw; & Agreements sotght cldrification as to the
criteria being used to identify these vases. Tn
preparation for the briefing with the EO Director, the
Acting Director, EO Rulings & Agreements asked the
BEO Determunations Progran Manager what criteria
Determinatiofis was using to-determine ifa case was o
“Tea Paity case.” Because the BOLO only contained a
brief reference to “Organdzations involved with the

oo
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Date

Event

Additional Details

Ten Party movementapplying for exemption under
501(cH3)-and 301(c)(4)", the EQ Determinations
Program Manager asked Screener Manager what
criteria were being used to labe] these cases (“Do the
applications specify/state * teap arty’? Tnot, how do
we know applicant is involved with the tea party
movement?’). Screener Manager provided cfiteria for
identifying potential “tea party” casesto BQ.
Determinations Program Manager (*The following are
issues that could indicate & case o be consrdemd a
potential “tea party’ case™), Information fomatded to
Acting Director, Rulings dnd A;,ruments

June 6,-2011

EO Determinations Mzmager refcm tothie

EO Director’s inquiry.of May. 26 regarding a
particular case-after the Commi Ssforner, iervma and
Enforcement; quesuoncd het about 1{

June 6, 2011

Determmations Prog,x A1 Manatrer mentions that her
office needs guidance rom EQ Techmcai to ensuza
mn%istem,y

June 29, 2011

1A briefing was held with the EQ Dm,ctor The
‘briefing paper noted that EQ Determibiations wias

sending cases meeting any of the critetia below tod
ignated g bup to be warkcd 5

. “P«mem" or “9/12 Project” is
eferen ed in the case file,

® }ssp;(cs‘ include poversiment spending, governmont
debt; oy taxes.

e Education of the public via advocacy / lobbying to
“make America a-better place to live,”

. Statements in the case file criticize how the
E cou uy is-being run,

There wete over 100 advocasy cases identified by this
time. It was decided to.develop a gnide sheet for
processing advocacy cases.

The briefing paper for the
EQ Director was
prepared by Tax Law
Specialists in

EO Technical and
EQ-Guidance, and was
reviewed by the Acting
Matiager, EQ Technical,
The EO Guidance
Specialist was the

primary author of the

briefing paper.

During'the briefing, the
EO Director raised
cancerns over the
laniguage-of the

BOLO criteria for
advocacy cases. The

EO Director directed that
the-eriteria immediately
be changed.

IRS000D0B2820




4139

W&M EXHIBIT 26
SFC 003675

Date

Event

Additional Details

July'3, 2011

Conference call held with BO Technical, EO Director,
and EQ Determinations Program Manager, They
developed new criterta for identifying the cases at
issue. Determinations Prograr Manager made
changes to'the BOLO. The “issue name” on the
BOLG was changed to “advocacy orgs”, The “isste
description”™ was changed to “organizations i involved
with political, obbymg, or advocacy for exemption
under 501(c)(3) or 501(c)(4).”

Tuly 53,2011

Washington, D.C. Office will be puttmg a documcnt
together with recommended actmns for advocacy :
cases. :

Tuly 23, 2011

EQ Technical assigned lch pex son to coordinate wﬁh
EQ Detérmiinations Office. =

July 24, 2011

Work commences on the guide sheet wheh the Acting
Manager, BO Technical; asks Tax Law bpe,cmhsts to
draft st of things for EO Deter tinations Specn ists
to-jook for when wmkmg ad\u)cauy cages.

August 4, 2017

:ad‘;ocacy 185

EO Rulings and Agrecmems holds mesting w x(h Chief
Counsel so gveryone has the Iatcst infor mal;cm on the

Autgust 4, 2011

i rcwew pri

k 5heet ior thn 1dvocamy anamzatmns pri.orto
ito: EQDucrmmat[ons Actmg Dm.cto;

{0 dssuance. E

EQ Techmml et with Chief Counsel to discuss two
samplecases EO Technicalrequested from EQ
Detem:inati,ons i April and May 2010;

September 15, 3011 -
: ‘uf aII tde

EO Detcm;mﬂtxon% Program Mandger sends.a listing
1{:& advocacy cages to-Acting Director,

“a “tridge™ of the cases on. the TEDS, The
utility of this triage was limited because the review
was conducted through TEDS se the EOQ Technical
speeialist-did pot necessarily have the fill application
file. AnBO Technical Specialist reviews the listing to
determine if any could be.closed on mierit ot closed
with an adverse determination letter.. This “triage’”
was consitdered 4 third sercening:

10

{RS000006282 1
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Event

Additional Detafls

September 21,2011

Draft guide sheet sent for review and comment to
various EO employees in Washington, D.C.

October 2011

New persontook over as Acting Director, Rulings and
Agreements.

Getoler 24, 2011

An EO Technical frontlne manager forwarded initial
“triage” results of advacacy cases to EOQ
Determinations Office.

Qctaber 25,2011

EO Determinations Program Manager: i is unclear
based on the categories and terminglopy used in the
spreadsheet, what Determinations should do-with the

triage results — close cases, develop further, etc. Alsd .

tequests status of guidance from EO Technical.

October:26, 2011

EQ Technical @pemaksr provided further explanation
of the triage results in an empail o EO Detcx triinations
Program Manag

October 30; 2011

EQ Determinations meram \{anaber contacts the
Acting Manager, EO. T cchnieal, asking additignal
questions reparding the triage results and requesting a
status updwte arithe EOQ Technical guidance for the

s. The Duummamns Progmm

| Program
‘ upum te 1ssuance

Acmmy Manacex -Technical, will have EO
Technical Specialist provide more details on tilage
results. He dlso informed the O Dctcrmmat;ons

ger that the guidance is being teviewed

November 6,.2011

Acting D cotor, Rulings and Agreements, informs
Actmw Manager, BO T schnical;and EQ
Determinations Program Manager that, basedon the
feedback he has received, the guidance developed will
not work i #S present form because it was written in
techitical terms that may ot help Reveniie Ageiits .
Need BO Determinations Officeé input,

November 13, 2011

EO Detetminations Program Manager forwards
EO Technical Specialist’s triage results to the

IRSDDG6062822
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Date

Event

Additional Details

EOQ Director’s Senior Technical Advisor per the
EO Director’s request.

November 22, 2011

Acting Manager; EO Technical, forwards the claritied
triage results to the EQ Determinations Program
Manager,

November 23<30, 2011

Anew EQ Determinations cogrdinator is assigned
oversight ¢f the advocacy cases by the Broup minager.
The dratt EO Technical guidance is provided to the
coordinator (ddvocaey Organizati DAY Garrz‘e Sheet)
The coordinator began working advocacy cases affer
receiving the draft BO chhmca Iguidance in -
anticipation of a team bcmg, asse:mbkd to-work the
Cases.

Deécember 7-9, 2011

At advocacy team of Dctertmnaﬁona Specmixsts was
set up to review all the identified advouaw CHSES; OnR
Grade 13 from each Deterininatio ns group: An
etployee from Quality Assuranee was also part of thie
teamn EO Technical pmwdad comacts for thei;

December 16, 2011

,The first advocacy team mectma was heid

January 2012

‘;Ths first batch of 1(«:&&15 requn;tmg addztmnal :

January 2012

e omcral orl

ensure they were pohtxcﬂ advoca(*,}, and riot just
) byir‘g advﬂmcy

Janvary 25,2012

revised ds “political actign type m‘ganizations involved
in limiting/expanding govermnment, educating-on the
Constitution and Bill of Rights, social economic
reform/movement.” Coordinator contact changed as
well,

Februaty 27,2012

Advocacy team member asks when he can start issuing

development letters on advocdcy cases to applicants

IRSU000062623
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Date

Event

Additional Details

again.

February 27, 2012

EQ Determinations Prograr Manager questions why
advocacy team members are ot issuing development
letters. - Advocacy team gronp manager had told team
coordinator o stop developing template questions, not
development letters. Miscommunieation corrected.on
February 29, 2012,

February 29, 2012

EO Director fequests the Acting Director, Rulmgs and
Agreements, developa letter 1o cleatly znfmm :
advocacy applicants what is gaing to Happen if thcy
don’t Fespond to'the devctmpmem letters, and glvmg
them:more time for their resp(ms;s

February 29, 2012

EQ Director stops any more dswlopmem letters from "}

being issued on advocacy cases tntil new guidance is
provided to }*O Determinations. 0

Acting DLrector, Ru}mgs and Agm.mcms “discassed
with EO Detummzmons Propram Manager, having

specialists print out web site iformation and asking
the organizations fo \~cr1!"y the information instéad, of
askmv Tforapplicants to prmt out tbe Web 31tes

February-March 2012

~"v’umu ous news articles begin

bc publ 1shed with
complaints from Tea Party organizations about the
IRS's unfair treatment. Congress also begins to show
interest in the IRQ s lreatment of T ea Party

March 1, 2012,

Questions include
asking for doner
information.

Mareh 5, 2012

lcttef«fcr\%m advacacy case drafled by
EOQ Determinations,

March 6, 2012

EQ Determinations forwarded an advocacy case it
thought could be approved to BO Technical for
review,

Meirch §, 2012

Commissioner, Services and Enforcement, requests
that if'a taxpayer calls about having to provide donor

(o]

IRSODNNGB2824
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Additional Details

information, that EO Determinations will allow them
fiot to send danor names, but-inform them that we may
need it later.

March 8, 2012

Acting Director, Rulingsand Agreements, sends a
draft letter on giving advoeacy applicants additional
Hime to respond to the additional information letters to
EO-Determinations Program Manager for comment,
The EQ Determinations Program Manager raisss &
concernof giving organizations that are not compliant
with standard response timelines spncxai treatmem

“Nareh 15,5010

EQ Determinations received gmdance on how to

handle different.scenarios, based upon the status.of -
their-advacacy cases. Those § 501(c)(4) arganizations
that have not responded toa development lefte 1 wers
issmed another letter giving them an additional 60 days
torespond. These lettexs were'to be xssued by

March 16, 4012 o G

This additional txmu letter: wasa.one- ~time oceurrence.

Muarch23, 2012 and
March 27, 2012

Technical Advisor t'the TE/GE Commigsioner and
the D puty Conmissioner, Services and Erforcement,
discussed congerns with the media atention the Ten

Partyapplications were récgiving. The Commissionier

asked Technical Advisor.to look into what was going
omin EQ Dﬁtmmna[zom and makc recomumendations.

April2012

e Actmo Dlr&ctm Rulmus and Agreements, learned that

thc BOLO criteria for the advocaév cases had been
changed on Janudry 25, 2012 ‘and informed the BO

April4, 2012

EO Determinations received the extension letter for
issuance to.§ S01(c)(3) organizations that had not

~ ‘r’espondcd o previous development letter.

April 17,2012

hmpl@yees ofthe EQ Director and the TE/GE
issioner yeceived the EQ Technical triage
and the EO Tectinical Guide Sheet provided to

resolts

EO Determinations. Template questions developed by

the advocacy team were also: provided.

IRSUN00G62625
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April23, 2012 Technical Advisor 1o the TE/GE Commissioner visited
Determinations office in Cincinnati, OH with a-groug
of EQ employees, and reviewed around haif of the
identified advocacy cases.
April24, 2012 Acting Director, Rulings and Agreements, requests

that the EQ Directar’s Senior T echaical Advisor
review all the development letters issued for the "
advoeacy casesand identify troubling questions,
which organizations received thcm -and whxch
Specialists asked them. :

Al 25,2012

Senior Technical Advisor to the EO Director pmvxded
resiilts ol development letter review, including fist of
troubling questions:

Results included names
of donors as a troubling

question

Aptil 25,2012 Chief Counsel’s Office pmv;de& additional comments
o draft 1dvomk,y gmde sheet to EO ;
May 8, 2012 Dﬁtummations nglam Manawcr mformcd that EO
May 8, 2612

May 14, 2012

Concluded, in light of
case law on'what is
educational, that
“propaganda” activities
should be considered part
of an-organization’s
social welfare activities
in analyzing whether it is
primarily engaged in
promioting social welfare,

May 14-15, 2012

Training held in Cincinnati, OH on how to process the
advocacy cases. A BO Ditector’s Technical Advisor
took over from EQ Determinations coordination ofthe
advocacy team.

May 16, 2012

Review of all advocacy cases beging in Cincinnati,
OH, Cases divided into four groups: favorable
determination, favorable with limited developimont,
significant developmient,-and probable adverse. This

TRSO000UG2826
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Event

Additional Details

took around three weeks to complete.

A-worksheet is used to document the reviews.

May 17, 2012

The Director, Rulings'and Agreements, issues
memorandum outlining new procedures for updating
the BOLO listing. ‘The BOLO criteria was updated
again. New ¢ritéria reads: “501{e)(3). 561(c)(4),
S0L{¢)5), and 301(c)(6) organizations with mdxcdtors
of significant amounts of political uampawn
intervention (raising questions s to exempt purpose
and/or excess private benefit). Note: advocacy action
type issues (e.g., lobbying) that are ewrrently listed on
the Case Assigniment Guide (CAG) do not meet this’
criteria.” :

Suggested additions and
changes must be
approved by the Group
Manager of the emstging
issues-coardinator, the
BO Determinations
Program Manager, and
the Director, Rulings and
Agreements.

May 21, 2012

Counsel determines that requested donor information
can be destroyed or returned to the apphcant ifnat
used to make the final determination of taX ~exempt
status. It-does not.need to be kept in \administrative
record. E

A letter will be dssued 1o the Grgan ations informing
themt tthc donor mfommmnw destroyed

May 24, ,2012

A phone call seript was develdped to iform some

izations that have not'r pondeﬁ to additional

rance begins reviewing 100 percent of the
i biscket priorto closure, Quality
Assurance review shifts from 100% review ta sample
review once a confort level with the restilts of the
quality review of sach bucket is achieved.

May 2012

Adecision was made to refer cases to the Review of
Operations Unit for follow-up if there are indications
of political activity, but not enough to prevent
approval of tax-exempt status.

IRS00D0062827
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Event

Additional Details

June 4,2012

Draft letter.developed to send to organizations that
provided doner informatio: Letter will inform the
arganizations that the information was-destroyed,

June 7, 2012

The Director; Rulings and Agreements, provides
guidance on how to process the advocacy cases how
that they have been reviewed and divided into_
cafegories. . Auy new cases received will go through
the same review process prior to dssignment. -

Toly 15,2042

A new Acting Group Manager is overseeing the
advoeacy team, E )

IRSOOU0062828
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From; Toby Mies < ETT SRR msn.com>

Sont: Tuesday, Ociober 30, 2012 9:16 PN

To: Paz Holly O nancymars IR cormer tos 6
Subject: Long Timeling from LOIS

Attachments: Long Political Advotacy Timeline HOP comments.dog

Looks protty good--a couple questions/conments

IRSOCO00B282%
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From: Biss Meghan R
Sent: Saturday, May 04, 2013 10:08 AM
To: Lerner Lois G @msn.com
Subject: Summary of Application
Attachments: .docx
Lois:
Attached is a summary of the entire application fro  SHeIINNR 't includes the information from their initial

1023, our development letter, and their May 3 response. In it, | also point out situations where the revenue rulings they
cite aren’t exactly on point. Additionally, where they reference other victim compensation funds, | inciuded the
information we have on those funds from internet research.

As a note, th [Jiglillcompensation fund may be an issue for the community foundation that made the payments. The
CF is large enough {171 million on 2011 Form 990) that a 5 miilion payment to victims shouldn’t jeopardize their
exemption. But we won't know anything for sure until their 2012 Form 990 is filed.

Also, this article re funds distributing money to victims is interesting:
http://www.notheriones. com/politics/2013/04/where -doas-money-donated-victims-mass-shootings-go

After you have had a chance to look over this document, we can have a discussion about it and any questions prior to
your meeting with Steve.

Thanks,

Meghan

IRS0000322610
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

June 20, 2013
Control No: TEGE-07-0613-06
MEMORANDUM FOR MANAGER, EO DETERMINATIONS

FROM: Karen Schiller
Acting Director, EO Rulings and Agreements

SUBJECT: Interim Guidance on the Suspension of BOLO List Usage

Effective immediately, the use of watch lists to identify cases or issues requiring
heightened awareness is suspended until further notice, with the exception of
categories or cases required to be identified by Criminal Investigations, Appeals, or
other functional divisions for the purposes of preventing waste, fraud and abuse. This
includes the Be on the Lookout (BOLO) list and the TAG (Touch and Go) monthly alerts
as defined in IRM 7.20.6.3.

These lists were used to identify potential issues or cases that required heightened or
coordinated efforts. They involved cases with potential terrorist connections, abusive
transactions, fraud issues, emerging issues, coordinated processing1 and watch-out
cases to allow for more consistent treatment of similarly situated taxpayers.

EO Rulings and Agreements is undertaking a comprehensive review of screening and
identification of critical issues. We intend to develop proper procedures and uses for
these types of documents. Until a more formal process for identification, approval and
distribution of this type of data is established, Rulings and Agreements will not use this
technique to elevate issues. All efforts will be made to provide a balance between
ensuring taxpayer privacy and safeguards and ensuring consistent treatment in cases
involving complex or sensitive issues.

Specialists should follow the instructions in IRM 7.20.1.4 regarding cases requiring
transfer to EO Technical, as well as IRM 7.20.5.4 regarding cases requiring mandatory
review prior to closing. All EO Determinations Specialists and Screeners will continue
to check the names of organizations and individuals referenced in the case against the
Office of Foreign Asset Control (OFAC) list. If the specialist identifies an emerging issue
or one that might require special handling, he or she shouid discuss the case with his or
her manager, who in turn will elevate the issue.

" Coordinated processing cases are ones that present similar issues and thus are to be
handled by a single team or group in order to facilitate consistency.
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INTERNAL REVENUE SERVICE
Washington, D.C. 20224

December 23, 2013

Control No: TEGE-07-1213-24
Affected IRM: IRM 7.20.2
Expiration Date: December 23, 2014

MEMORANDUM FOR EXEMPT ORGANIZATIONS DETERMINATIONS UNIT AND
EXEMPT ORGANIZATIONS TECHNICAL UNIT EMPLOYEES

FROM: Kenneth C. Corbin /s/ Kenneth C. Corbin
Acting Director, Exempt Organizations, TE/GE

SUBJECT: Expansion of Optional Expedited Process for Certain Exemption
Applications Under Section 501(c)(4)

The purpose of this memorandum is to expand, update and amend the interim
administrative guidance to the Exempt Organizations Determinations Unit and Exempt
Organizations Technical Unit regarding an optional expedited process for certain
exemption applications under section 501(c){4), which was first outlined in my
memorandum dated June 25, 2013, Control No.TEGE-07-0613-08, and amended by a
memorandum dated July 18, 2013, Control No. TEGE-07-0713-12.

In the interest of effective and efficient tax administration and to assist in the transparent
and consistent review of applications for tax-exempt status under section 501(c)(4), the
IRS has been offering an optional expedited process for organizations that have
submitted 501(c)(4) applications. Until now, this optional expedited process has been
available only to applicants for 501(c)(4) status with applications pending for more than
120 days as of May 28, 2013 that indicate the organization may be involved in political
campaign intervention or issue advocacy and that do not present any private inurement
issues. The optional expedited process will now be offered to include all applicants for
501(c)(4) status (as opposed to only those with applications pending for more than 120
days as of May 28, 2013) whose applications indicate the organization could potentially
be engaged in political campaign intervention or in providing private benefit to a political
party and that otherwise do not present any issues with regard to exempt status.

The Exempt Organizations Determinations Unit and Exempt Organizations Technical
Unit must follow the attached procedures for the identified pending applications effective
the date of this memorandum. Any questions are to be directed to the Director, Rulings
and Agreements, Exempt Organizations, TE/GE.

The content of this memorandum will be incorporated in IRM 7.20.2.

Attachment: Optional Expedited Process for Certain Exemption Applications
Under Section 501(c)(4)

cc: www.IRS gov
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Optional Expedited Process for Certain Exemption Applications
Under Section 501(c){(4)

Outlined below are the steps of a process for achieving expedited and fair processing of
certain exemption applications under section 501(c)(4), specifically, those applications for
section 501(c)(4) exemption that indicate the organization could potentially be engaged in
political campaign intervention or providing private benefit to a political party (hereinafter,
“pending applications”) and that otherwise do not present any issues with regard to exempt
status.

Step 1: IRS Reviews for Issues Other than Political Issues

The IRS will promptly review all pending applications to ensure that the application (1) is
complete, (2) does not indicate any private inurement, and (3) does not present any other
potential issues other than possible political campaign intervention or private benefit to a
political party (hereinafter, collectively, “political issues”).

If there are no issues other than possible political issues, the pending application will
proceed to step 2.

If there are issues other than possible political issues, Exempt Organizations
Determinations will prepare and send out a development letter seeking additional
information on those other issues and informing the applicant it is eligible for the optional
expedited process if/iwhen such other issues are resolved. If the applicant sends a response
that resolves these other open issues (i.e., the open issues other than the political issues)
such that these issues are no longer a bar to granting exemption under § 501(c)(4), the
pending application will proceed to step 2.

If any pending applications are determined ready to be granted favorable status, Exempt
Organizations Determinations will proceed to issuing the favorable determination letter and
steps 2 through 5 will not apply to such applications.

Step 2: Offering Optional Expedited Process

By letter to the applicant (Letter 5228), Exempt Organizations Determinations will provide
an optional expedited process for all pending applications for which there are no issues
other than political issues. The optional expedited process will permit these applicants to
make representations under penaities of perjury regarding their past, current, and
anticipated future political campaign intervention and social welfare activity. If the applicant
makes the specified representations, Exempt Organizations Determinations will send the
applicant a favorable determination letter without further review and within one month of
receipt of the signed representations.

This process is optional; applicants can determine whether they want to provide the
representations, assuming they are able to do so, or whether they want the IRS to continue
to review their application with regard to the possible political issues.

Letter 5228 will request a response by the applicant within 45 days.
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Step 3: IRS Processing of Applications

Optional Expedited Process— Exempt Organizations Determinations will send
any applicant that provides the representations under penalties of perjury a
favorable determination within one month of receiving the signed
representations. Like all organizations receiving a favorable determination of
exempt status, the organization may be subject to examination by the IRS and
the organization’s exempt status may be revoked if, and as of the tax year in
which, the facts and circumstances indicate exempt status is no longer
warranted. Revocation may be retroactive to the date of formation if the facts and
circumstances indicate the representations were not accurate. An organization
may no longer rely on the determination letter issued as part of this optional
expedited process for any tax year in which its activities are no longer consistent
with the representations, if the applicable legal standards change, or if the
determination letter is revoked. If the organization determines that it continues to
be described in section 501(c)(4) notwithstanding the fact that its activities are no
longer consistent with the representations, it may continue to take the position
that it is described in section 501(c)(4) and file Form 990, Return of Organization
Exempt From Income Tax, but it must notify the IRS about such representations
ceasing to be correct on Schedule O, Supplemental Information, of the Form
990.

An organization receiving Letter 5228 that provides the representations may be
referred to Exempt Organizations Classification (using Form 5666) for
subsequent review.

Regular Process—If an applicant received Letter 5228 and does not provide the
additional representations under the optional expedited process within 45 days
from the date of the letter, Exempt Organizations Determinations will formally
transfer the pending application to Exempt Organizations Technical, and Exempt
Organizations Technical will review and process the pending application under
Steps 4 and 5.

Step 4: Reviewing the Pending Application Under the Regular Process —
Documenting Review and Recommendations

Review of the pending applications under the regular process will include review by
Exempt Organizations Technical and (in some cases, as explained below) Chief
Counsel attorneys and a newly formed Advocacy Application Review Committee
("Review Committee”) comprised of three career executives from the IRS and the Office
of Chief Counsel.!

' The Committee will be comprised of the Director, EQ; Commissioner (TE/GE); and Division
Counsel/Associate Chief Counsel (TEGE), or their delegates.
2
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Exempt Organizations Technical will review the facts and circumstances in the pending
application and any other materials to determine if the organization is operated primary
for social welfare purposes, including by evaluating the possible political issues. The
issues will be analyzed as quickly as possible under current law, using available
resources in applying the law to the facts.

Under the regular process, Exempt Organizations Technical will document? its review of
the pending application and its recommendation regarding a favorable or adverse
determination.

Favorable Recommendation: If Exempt Organizations Technical determines
the applicant is ready to be recognized as described in section 501(c)(4), Exempt
Organizations Technical will issue the applicant a favorable determination.

Request for Additional Information: If Exempt Organizations Technical
determines that it needs to request additional information regarding the possible
political issues, Exempt Organizations Technical will prepare and send a letter
requesting additional information.

Adverse Recommendation: If Exempt Organizations Technical's
recommendation (either initially or after receiving a response to a request for
additional information) is for an adverse determination, Chief Counsel attorneys
will review the application and documentation of the recommendation. If Chief
Counsel attorneys disagree with the recommendation, they will provide a brief
explanation of their views and send the application to the Review Committee. If
Chief Counsel attorneys agree with the recommendation, they will assist Exempt
Organizations Technical in preparing the proposed adverse determination letter
and will follow normal processes in communicating with the applicant to offer an
adverse conference (which would be provided on an expedited basis). If the
adverse conference results in a changed recommendation to a favorable
determination, Exempt Organizations Technical will issue the favorable
determination, unless Exempt Organizations Technical or Chief Counsel
attorneys recommend further review by the Review Commitiee.

If the adverse conference is held and does not resuit in a changed
recommendation, the pending application will be sent to the Review Committee
in Step 5.

Step 5: Committee Review of Adverse Recommendations

If, after Step 4, Exempt Organizations Technical and Chief Counsel attorneys
recommend an adverse determination or conclude that additional review is needed, the
Review Committee will review the application, the documentation of the
recommendations at all levels, the proposed adverse determination (if any), and any

2 Documentation will be done consistently through a template; reviewer will be noted by an identifying
number rather than by name.
3
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additional information from the adverse conference (if any). The Review Committee will
apply the law to the facts presented and evaluate whether the applicant has satisfied
the requirements for exemption under 501(c)(4).

With respect to an adverse recommendation, if the Review Committee concurs, Exempt
Organizations Technical will issue an adverse determination. If the Review Committee
does not agree, the Review Committee will instruct Exempt Organizations Technical to
issue a favorable determination.

In any case, the Review Committee may recommend referral to the Exempt
Organizations Classification (using Form 5666) for subsequent review.
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DEPARTMENT OF THE TREASURY SFC 003691
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

TAX EXEMPT AND
GOVERNMENT ENTITIES
DIVISION

February 28, 2014

Control No: TEGE-07-0214-02
Affected IRM: IRM 7.20.2 and 7.20.5
Expiration Date: February 28, 2015

MEMORANDUM FOR EXEMPT ORGANIZATIONS DETERMINATIONS AND EXEMPT
ORGANIZATIONS DETERMINATIONS QUALITY ASSURANCE

FROM: Stephen A. Martin /s/ Stephen A. Martin
Acting Director, Exempt Organizations, Rulings and Agreements

SUBJECT: Streamlined Processing Guidelines for All Cases

To assist in the processing and review of applications, the streamlined process developed
using the LSSO concepts is extended to Exempt Organizations Determinations (EOD) and
Exempt Organizations Determinations Quality Assurance (EODQA). This memorandum
expands on the streamlined process outlined in the Memoranda issued January 26, 2014 by
Kenneth Corbin, Acting Director, EO, and December 27, 2013 by Karen Schiller, Acting
Director, EO Rulings and Agreements.

Specialists have received training on the streamlined concepts developed during the LSSO
process (see attachment). The training included assessing risk and using paragraphs in notices
developed by the LSSO team (see attachment). To further assist the implementation of this
pilot, effective upon issuance of this memo, the following procedures will be implemented
and followed:

1. Specialists will use the paragraphs as described in the attachment and where
appropriate for Letter 1312.

2. The inventory will be allocated among agents based on the number
selected to work the cases.

3. The agents will work the cases to completion using the LSSO concepts.

4, To assess the quality of the determinations as well as the effectiveness of
training, review will be conducted by EODQA staff where feedback will be
provided to the agents and managers and reports issued analyzing overall results.

Any questions are to be directed to Jon Waddell, Manager, Rulings and Agreements,
Determinations, Area 2.

The contents of the memorandum will be incorporated into IRM 7.20.2 and 7.20.5.

CC. Www.irs.gov

Attachments:
Streamlined Application Process Pilot Summary
1312 Letter and Section 501(c)(3) Paragraphs for use in the Letter
Non-Section 501(c)(3) Paragraphs for use in the Letter
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Proposal to Apply the Concepts from the Streamlined
Application Process Pilot to Existing Inventory

Background & Streamlined Application Pilot

Background

In June 2013, the Lean Six Sigma Organization (LSSO), in conjunction with Subject
Matter Experts from the TEGE, EO, Determinations, conducted an LSSO
Opportunity Assessment to evaluate the effectiveness of the program and to develop
opportunities for process improvement.

The assessment concluded that the current process has high inventory, limited resources,
inaccurate forms, outdated IRMs, continuously changing procedures, multiple touch
points, multiple work streams, and non-standard processes. In addition, inadequate
technical tax law training has not equipped the workforce to effectively/efficiently
complete the work.

The assessment found that there may be opportunities to streamline the physical flow of
work. Additionally, opportunities exist to implement a classification process that
efficiently and accurately moves inventory, ensures all resources in the determination
process, including the workforce, are developed and deployed appropriately thereby
lessening the burden on employees and facilitating consistent and timely determinations.

Streamlined Application Pilot

The initial pilot of the Streamlined Application Process was conducted for three weeks in
October and November. The pilot was a beta test, or proof of concept experiment, with
Revenue Agents (RA) applying the concepts of a developed draft Form 1023-EZ to
existing status 71 and status 51 501(c)(3) general inventory. Form 1023EZ drastically
reduces the informational burden for both the taxpayer and the Service through Taxpayer
(TP) assurance of meeting the organizational and operational tests through
representational attestations. During the pilot, if additional clarification from the TP was
needed, standardized paragraphs and language were used to get attestations and to
promote consistency of the determination by the RAs. Consequently, the pilot showed
that the underlying process was simplified, correspondence with the TP was easier, and
case closures were accelerated. At the conclusion of the pilot, feedback from both RAs
and TPs was generally positive.

In order to further-measure the effectiveness of the streamlined application process,
beginning January 6, 2014, the Lean Six Sigma project team plans to replicate and
expand the pilot by applying the lessons learned and concepts from this initial effort to
the status 61 inventory. Results of this pilot will be monitored/measured to analyze
effectiveness and will be reported to the appropriate management level as required.

Page | 1
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Concepts of the Streamlined Application Process
Obtain Case Return to Inventory ] Close
File Adverse Information Already in Case File Case

OK Comrect
User Fesg,

BDevelop Through Attestation

i ! i i

Select Standard Org. || Select Op. Test || Select Foundation || Select Signature or
Doc Paragraphs for FParagraghs for Paragraphs for Fee Paragraphs for
Atestation(s) Attestation(s) Attestation(s} Completion
¥ ¥ |
L Form 1312
Development Latter to Complete’?
Applicant
No
Folfow-up
Contact

1. In determining what information to require from applicants in a Form 1023EZ, the
LS80 team followed the existing Code and Regulations that require an orpanization
to meet the organizational and operational tests. Also included, was the information
needed to accurately-update the Master File such as identifying information and
foundation stafus.

The following is a list of tems deemed necessary by the team, and used in the initial
pilat:

Part I-Tdentification of Applicant — Name, Address, EIN FYM

Part H--Organizational Stracture ~ Conformed Organizing Document
Part HI--Organizational Structure — 581(c)(3) Purpose and Dissolution
Part IV --Your Specific Activities — Meets 301{c}(3) Operational Test
Part V--Foundation Classification — Correct Foundation Status

Part VI --Correct Sicnature

Correct User Fee

2. Based ou the previous requirements, the team created a draft Form 1023HZ. Since it

was determuned that some organizations would not be able fo use Form 1023EZ due

Page | 2
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to the nature of their activities or amount of revenue, an eligibility worksheet was also
created.

The worksheet was “applied” to the existing 71 and 51 inventories.

Standard paragraphs were created for Letter 1312 for missing information. Rather
than ask organizations to submit documents and descriptions of items as is typically
done while processing cases, the newly-developed paragraphs now request that
organizations simply attest that they meet the requirements for exemption under
section 501(c)(3) by signing in the appropriate area of the letter. This concept is
similar to the requirements on Form 1023EZ where applicants would have simply
checked the items to indicate they meet certain requirements.

Note: If an organization would have not met the eligibility criteria to file Form
1023EZ, but the case could be closed on merit or by using the standard paragraphs,
then the case was in fact closed. A tracking spreadsheet/tool was developed by the
team to capture how many of these cases we closed.

The Streamlined Application Pilot

1.

A team of revenue agents was selected to test the concept on the existing inventory.
Half of the agents worked status 71 inventory and the other half worked status 51
inventory. Additionally, half of the agents worked paper cases and the other half
worked TEDS cases.

2. Agents were instructed not to think about the case status as they have in the past, but

rather to look at the case as though it was being reviewed for the first time and apply
the Form 1023EZ concepts.

3. Agents reviewed each case to see if they could check off each item on the Form

1023EZ worksheet:

o If each item could be checked, the case would be closed.

o If the case could be closed after securing information using the standard
paragraphs created, then Letter 1312 was sent with the appropriate
paragraphs.

o If the case could not be closed by securing the additional
information/attestations, then the case was returned to inventory.

(Examples of cases returned to inventory were those that had evidence of substantial
private benefit or inurement or contained some other evidence of activities contrary
to the requirements of IRC 501(c)(3) that could result in a denial of exemption.)

4. Below is an explanation of when each standard paragraph for Letter 1312 was used.

(See attachment for the standard paragraphs used)

Page | 3
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Organizing Document
The organizing document paragraph was sent if there was not an organizing document in
the file or if the document in the file was not a filed/conformed copy.

Organizing Document ~ Verify Contains Appropriate Provisions

This paragraph verifying (c)(3) language was used with the previous organizing
document paragraph if there was not a conformed organizing document in the file. This
paragraph was sent so that the organization could verify that its organizing document
contained the proper 501(c)(3) provisions.

Organizing Document — Amend

This paragraph was used when it was evident that the organization’s organizing
document did not have the correct language and an amendment was needed. This
paragraph specifically tells the organization that the organizing document submitted with
the application does not meet the requirements.

Operational Test
This paragraph was used when the information in the file did not show the organization

met the operational test, but there was no clear evidence of an issue that would cause the
organization to be denied exemption. In other words, if clarification was needed
regarding the activities of the organization, this paragraph was used. Examples of when
this paragraph was used include:

e Ifno activity narrative was submitted with the application.

e If the organization only submitted a brief narrative, such as just stating its
mission.

e If the organization listed a charitable purpose such as “housing,” but did not
provide specific details or schedules.

If there was an indication in the file that the organization did not qualify for exemption
then this paragraph was not used and the case was returned to inventory.

Foundation Status Incorrect

This item was used for minor foundation status changes such as 509(a)(1) and
170(b)(1)(A)(vi) to 509(a)(2). However, this might not be appropriate for certain
situations where the organization might not agree to the change such as when the
organization requests church status and it appears the organization is not a church.

Page 12 Signature
This item was used when a correct signature was needed.

Owe Additional User Fee
This paragraph was used when the correct user fee was needed.

Page | 4
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Internal Revenue Service Department of the Treasury
P.O. Box 12192
Covington, KY 41012-0192

Date: *
Employer Identification Number:
FH R HF K AK
* Person to Contact — Group #:
* Specialist Name - XXX
* ID# SCOGCOK

Contact Telephone Numbers:
HHA-XHAA-XHKKA Phone
859-669-3783 Fax

Response Due Date:

Dear Sir or Madam:

We need more information before we can complete our consideration of your application for
exemption. Please provide the information requested on the enclosed information Request
by the response due date shown above. Your response must be signed by an authorized
person or an officer whose name is listed on your application. Also, the information you
submit should be accompanied by the following declaration:

Under penalties of perjury, | declare that | have examined this information,
including accompanying documents, and, to the best of my knowledge and belief,
the information contains all the relevant facts relating to the request for the
information, and such facts are true, correct, and complete.

If we approve your application for exemption, we will be required by law to make the
application and the information that you submit in response to this letter available for public
inspection. Please ensure that your response doesn’t include unnecessary personal
identifying information, such as bank account numbers or Social Security numbers, that
could result in identity theft or other adverse consequences if publicly disclosed. If you have
any guestions about the public inspection of your application or other documents, please
call the person whose name and telephone number are shown above.

To facilitate processing of your application, please attach a copy of this letter and the
enclosed Application Identification Sheet to your response and all correspondence related
to your application. This will enable us to quickly and accurately associate the additional
documents with your case file. Also, please note the following important response
submission information:

. Please don’t fax and mail your response. Faxing and mailing your response will result
in unnecessary delays in processing your application. Each piece of correspondence
submitted (whether fax or mail) must be processed, assigned, and reviewed by an EO
Determinations specialist.

¢ Please don't fax your response multiple times. Faxing your response multiple times will

Letter 1312 (Rev. 5-2011)
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Nams

delay the processing of your application for the reasons noted above.

. Please don't call to verify receipt of your response without allowing for adequate
processing time. It takes a minimum of three workdays to process your faxed or mailed
response from the day it is received.

if we don’t hear from you by the response due date shown above, we will assume you no
longer want us to consider your application for exemption and will close your case. As a
result, the Internal Revenue Service will treat you as a taxable entity. If we receive the
information after the response due date, we may ask you to send us a new application.

In addition, if you don’t respond to the information request by the due date, we will conclude
that you have not taken all reasonable steps to complete your application for exemption.
Under Internal Revenue Code section 7428(b)(2), you must show that you have taken all
the reasonable steps to obtain your exemption letter under {RS procedures in a timely
manner and exhausted your administrative remedies before you can pursue a declaratory
judgment. Accordingly, if you fail to timely provide the information we need to enable us to
act on your application, you may lose your rights to a declaratory judgment under Code
section 7428.

R “DELETE IF NO POWER OF ATTORNEY™ e e
We have sent a copy of this letter to your representative as indicated in Form 2848, Power
of Attorney and Declaration of Representative.

If you have any questions, please contact the person whose name and telephone number
are shown in the heading of this letter.

Sincerely yours,

Specialist Name
Exempt Organizations Specialist

Enclosure: information
Request Application
Identification Sheet

Letter 1312 (Rev. 5-2011)
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Mame
EIN

Additional Information Requested:

* EYM

In the space below, please clarify the month your annual accounting period ends. if the correct month is unclear, we will
assume a calendar year basis and proceed with December.

* Q0 izing D '
Please sign and date the statement below to attest that you have an appropriate organizing document (your original
application did not contain a conformed copy}. Also, indicate your entity type and give the exact date your organizing
document was filed {if incorporated} or adopted {if an association or trust).

___Corporation {Articles of incorporation with proof of filing with the state)

.. Association {Articles, Constitution, etc. with the exact date of adoption signed by two individuals)
___Trust(Trust document signed and dated by at least one trustee)

| attest that the organization has an appropriate organizing document that was filed or adopted on
(mmv/dd/yyyy).

Signature Date

NOTE: It is not necessary to submit a copy of the actual document with your response. The signature above is sufficient.
Submitting a copy of the document or submitting conflicting supplemental information could delay the processing of your
application.

*. Organizing D — Verify Confains A iate Provisi

Section 1.501(c)(3)-1(b) of the Treasury Regulations describes the requirements an organizing document must meet in
order for an organization to be organized for one or more exempt purposes under section 501(c)(3). The organizing
document must:

(a) Limit the purposes of such organization to one or more exempt purposes under [RC 501(c)3); and

(b) not expressly empower the organization to engage, otherwise than as an insubstantial part of its activities, in activities
that in themselves are not in furtherance of one or more exempt purposes; and

{c) provide that an organization's assets must be dedicated to an exempt purpose within IRC 501(c)3), either by an
express provision in jits governing instrument or by operation of faw.

See page 7 of the Instructions for Form 1023 for more details and examples of specific language that meets the
requirements.

Please sign and date the statement below to attest that your organizing document either meets these requirements or has
been amended to meet these requirements.

| attest that our organizing document contains appropriate provisions to comply with the above regulations, or has been
amended to comply with the above regulations.

Signature Date

NOTE: it is not necessary to submit a copy of the actual document with your response. The signature above is sufficient.
Submitting a copy of the document or submitting conflicting supplemental information could delay the processing of your
application.

Letter 1312 (Rev. 5-2011)
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Name
EIN

Section 1.501(c)(3)-1(b) of the Treasury Regulations describes the requirements an organizing document must meet in
order for an organization to be organized for one or more exempt purposes under section 501(c)3). The organizing
document must:

(a) Limit the purposes of such organization to one or more exempt purposes under IRC 501{¢)3); and

{b) not expressly empower the organization to engage, otherwise than as an insubstantial part of its activities, in activities
that in themselves are not in furtherance of one or more exempt purposes; and

(c) provide that an organization's assets must be dedicated to an exempt purpose within IRC 501(c)(3), either by an
express provision in its governing instrument or by operation of taw.

See page 7 of the Instructions for Form 1023 for more details and examples of specific language that meets the
requirements.

The organizing document submitted with your application does not meet these requirements. Please amend your
organizing document to include the appropriate provisions. Please sign and date the statement below to attest that your
organizing document has been amended to meet these requirements.

| attest that our organizing document has been amended to comply with the above regulations.

Signature Date

NOTE: It is not necessary to submit a copy of the actual document with your response. The signature above is sufficient.
Submitting a copy of the document or submitting conflicting supplemental information could delay the processing of your
application.

*. Querational Test

It is not evident from the information you submitted whether or not you meet the operational requirements to be exempt
under section 501(c)(3). Therefore, please sign below to attest that you are operated exclusively for religious, charitable,
scientific, testing for public safety, literary, or educational purposes, or to foster national or international amateur sports
competition (but only if no part of its activities involve the provision of athletic facilities or equipment), or for the prevention
of cruelty to children or animals, no part of the net earnings of which inures to the benefit of any private shareholder or
individual, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence
legisiation (except as otherwise provided in subsection {h}}, and which does not participate in, or intervene in {including the
publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public
office.

Signature Date

*. Eoundation Status Incorrect

It appears you may have selected an incorrect foundation classification. In order for us to determine the best foundation
classification for you, please sign and date below to authorize us to select the appropriate foundation classification for you.

Signature Date

if you disagree, please explain.

Letter 1312 (Rev, 5-2011)
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Name
BN

Your application was not signed by an authorized individual. Please have an authorized individual (an officer, board
member, director, etc.} sign the enclosed page of your application.

*. Qwe Additional User E

The user fee you submitted with your application is insufficient. You submitted a user fee of § . The user fee for
organizations that expect to receive $10,000 or less in annual gross receipts is $400. The user fee for organizations that
expect to receive over $10,000 annually is $850. Therefore, please remit an additional $ .

PLEASE DIRECT ALL CORRESPONDENCE REGARDING YOUR CASE TO:

US Mail: Street Address for Delivery Service:
internal Revenue Service Internal Revenue Service

Exempt Organizations Exempt Organizations

P. O. Box 12192 201 Rivercenter Bivd

Covington, KY 41012-0192 ATTN: Extracting Stop 312

Covington, KY 41011

Letter 1312 (Rev. 5-2011)
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uestions for Additi Information Letter n{c

EYm

in the space below, please clarify the month your annual accounting period ends. if the correct month is
unclear, we will assume a calendar year basis and proceed with December.

APPROPRIATE ORGANIZING DOCUMENT

Please sign and date the statement below to attest that you have an appropriate organizing document (your
original application did not contain a conformed copy). Also, indicate your entity type and give the exact
date your organizing document was filed (if incorporated) or adopted {if an association or trust).
___Corporation (Articles of Incorporation with proof of filing with the state}

__Association {Articles, Constitution, etc. with the exact date of adoption signed by two individuals)

___Trust (Trust document signed and dated by at least one trustee)

| attest that the organization has an appropriate organizing document that was filed or adopted an
{mm/dd/yyyy).

Signature Date

NOTE: Itis not necessary to submit a copy of the actual document with your response. The signature above
is sufficient. Submitting a copy of the document or submitting conflicting supplemental information could
delay the processing of your application.

OPERATIONAL REQUIREMENTS

Organizations applying for exemption must meet certain operational requirements. These requirements vary
depending on the subsection under which exemption is requested. it is not evident from the information you
submitted whether or not you meet the operationai requirements to be exempt under the subsection you
requested. Therefore, piease review the requirements for subsection in Publication 557 (found at
wwaw irs. gov) and sign below to attest that you meet the requirements.

Signature Date

AUTHORIZED SIGNATURE

Your application was not signed by an autharized individual. Please have an authorized individua! {(an
officer, board member, director, etc.} sign the enclosed page of your application.
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USER FEE

The user fee you submitted with your application is insufficient. You submitted a user fee of § . The
user fee for organizations that expect to receive $10,000 or less in annual gross receipts is $400. The user
fee for organizations that expect to receive over $10,000 annually is $850. Therefore, please remit an
additional § .

{c)(19) DEDUCTIBILITY

IRC 170(c)(3) provides an income tax deduction for contributions to a post of "war veterans” if it is organized
in the United States or any of its possessions, and no part of its net earnings inures to the benefit of any
private shareholder or individual. To qualify for deductibility of contributions, a veterans’ organization must
also satisfy both a membership requirement and a purpose requirement.

To meet the membership requirement, at least 90% of the members must be war veterans. In addition,
substantially ail the other members must be either veterans (but not war veterans), or cadets, spouses,
widows, or widowers of war veterans, veterans or cadets.

To meet the purpose requirement an organization must be organized and operated for at least one of the
following purposes:

a. Furthering comradeship among persons who are or have been members of the Armed Forces;

b. Honoring the memory of deceased veterans and members of the Armed Forces and aiding and
comforting their survivors;

¢. Encouraging patriotism; and

d. Aiding hospitalized, disabled and needy war veterans and their dependents.

Do you meet these requirements, and therefore qualify to receive tax deductible contributions?

Yes ; No
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MEMORANDUM OF DISCUSSION
DATE: 05/22/2012 TIME: 10:50-11:30 AM

SUBJECT/PURPOSE: To document discussion of the IG briefing paper that we prepared on-cértain
§ 501{c){4) applications being “targeted”

PRESENT: LoisLemer Director, O function
Troy Patersor TIGTA
SOURCE: Discuission Vi teleconterence

NOTE! The following-are highlights from:my conviersation with the EO-function Director; Lots Lerner.

s Troy: P justcaliing to let yowknow that we will be raising an'isste to our 1G regarding
§ 501{cH4) applications: We-have received documentation showing that cerlain organizations (Tea
Party, organizations criticizing how the-country is-being run) were targeted for additional scratiny in part
of the-EQ function,. Wedo notknowwhether this led to inceonsistent or improper treatment of these
organizations and we wilk not know that until we conduct arvaudit, ‘Thelieve we need o inform ouriG
betcause our front office has received congressional interest-and external complainis that the IRS has
been targeted specific groups as part of the application process. The reason | wanted 1o lel you know”
this is becduse the 1G may or may not discuss this at the upcoming 188 Commissioner mesting. Lois:
Pwas expecting your gall-and 1 tnderstand the issues, but I would probably characterize it differently

= Troy: Letmetiliyouih onwhat 1 know-and you can et me know if you' think my understanding is
incorrect and H you have any perspectivedo add. 1n the:Spring of 2010: the IRS hegan receiving certain
types of applications that it had not'segn before. ' Therefore, the EQ Bulings and Agreements
organization put out e-mails o its streeners to target all “Tea Party™ applications for additional review by
a-certain group: By June'2011, the'criterion had been expanded to include other groups, such as
Patriots’and the 9/12:group, as-well as groups that question how the country is'belfg run: About
100 vases had been set aside by this ime. 1t is my understanding that vou were briefed an the ¢riterion
beingused. ‘As a result of the-briefing, the criterion was changed to be more about the tax fawand less
aboeut the specific groups of idenlogiss involved:. We believe that the griterion-sheuld have been about
issues with the tax law all along. ‘We are aware that the ¢riterion has changed since then and fs stilt
under revision. Is this-correct? Lols: That'is basically correct; however, Hibink | can fill in some gaps
that will: help-you understand the-situation better. It has been-customary for the-applications group in
Ciricinnati to document emerging issues through e-mails,. However, we recelved complaints at a CPE
that employees were receiving foo much information via e-mail and there was no consolidated place
where-employees could go'for this information: As a result, Cincinnati beganconsolidating information
into what is called 2 BOLD (Be On the LOckout), Inthe Spring of 2010, the apglications group began
sesing a surge inapplications that were very up front about political work the organizations would be
conducting: 1tis not unusual for us to send cases fo a specific group when we sée an uptick of
applications with the same issues; ‘We like to have & spscific group or set of people work the
‘applications so that we are consistent in our determinations:

+ Lois: Since our Circinnati folks'had never seen-applications like the ones they were receiving, they
contacted the TE/GE Division National Otfice-to ask for guidance on how to proceed. Althe time; | was
only aware that there had beeran uptick in the number of applications teceived that involved political
activity: This is notunusual leading Into anelection year. | had not been informed of the specific
criterion that was being used in the fleld, - Our National Office asked to review several representative
‘vases so that we could provide guidance on how the field sheuld handle these cases: This s not
unusual whern there-ds not alot of tegal precedent in an area. Our National Office reviewed cases and
drafied guidance for the field: However; Tm not'sure if that guidance was used or whether it wasused
consistently because it was only In draft form; When I'heard the criterion being used, | immediately
asked that the criterion be changed. “While tdon't believe our folks in Cincinnatl meant any malice; |
was disappointed with the language 'used to describe the emerging issue, would agreethat the
language should be-more about the issues in the applications and not about particular groups that are
applying for tax’exemption. I'believe that Cincinnati was just using shorthand to describe the-cases and

1
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was hot thinking about the impact of describing vases i a patticular manner. Our work I8 much more
Ut inthe public-and, while: | believe the Cincinnali employees were-just trylng-to find 84 edsy way to
«describe the applications, cur-employees nesd-to be cognizant of the fact that we need 10 make it clear
that we do not select cases for additional detsrminations or exarmingtion work based on political
affiliation. 1t should not'enter into the conversation:

Lols: As g resullof the briefing you mentionsd, we changed the crterion. | wag later informed that the
griterion we decided upon-was so.generic that it was catching too many applications. Therefore, the
Cincinnati employees bagar changing the criterion 10 ease the situgtion, ‘Once Iheard about that, |
began to put controls in place to ensure that any criterion that s established or edited izveviewsd and
approved ata higher level in the EO function organization. Troy: 1tis interesting that you say that
because the audit teany and Fhave spoken about the nbed for a control that would ‘ensure & morg
broad-based appraval thanlocal fevel ermails and spreadsheets.. Lois: | belisve that by the dime you
getto reporting on youraudit that we will have already taken care of the issue. I'believe you will-also
see that we have conducted training on the Issue and-we're moving forward on getting guidance into the
IRM: You willalso see'some other actions that we:are taking:

Troy: Would you suggest that | contact Joseph Grant {Acting Commissioner, Tax Exempt.and
Government Entities) to'let im know abaut the fact that we will be-brieting our 1G and he wmay brief the
IRS Commigsioner? Lois: Fappreciate it, but Feaninform him ol our discussion. Hes very well aware
-of the events that have led us'to this point.

TIGTA Bates No.007248
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INTERACTIVE

Q&A: Untangling Wisconsin's recent John Doe
investigations

By Patrick Matrlev of the Journal Sentinel
Sept. 10, 2014

Madison — The future of a stalled investigation into Gov. Scoit Walker’s campaign and conservative
groups backing him now lies with a panel of three federal appeals judges. Those judges expressed

key questions about the probe to be dealt with by state courts.

The case before the 7th Circuit Court of Appeals in Chicago is one of five pieces of litigation that have
been spawned by the probe.

Here's a look at what's happened so far and what's on the horizon. This article updates an garlier Q&A on
the issue.

Q.Who launched the investigation?

A. Milwaukee County District Attorney John Chisholm, a Democrat, conducted a wide-ranging probe of
aides and associates to the Republican governor going back to Walker's time as Milwaukee County
executive. That investigation led to six convictions, ranging from misconduct in office for campaigning
on county time to steabing from a veterans fund. Walker was not charged, and that investigation was shut
down in March 2013.

Before closing that probe, however, Chisholm launched a separate investigation in the summer of 2012
based on mformation learned in the first one. To get the investigation off the ground, Chisholm worked
with district attorneys from both parties in four other counties and the state Government Accountability
Board, which administers the state's elections and ethics laws. Francis Schimitz, a former assistant U.S.

attomey and self-described Republican, has been named special prosecutor in the case.

Q.What is a John Doe investigation?

A. The state's unusual John Doe law — which dates to the 19th century — allows prosecutors to compel
people to give testimony under oath and turn over documents. They've been dubbed John Doe probes
because their purpose is to determine whether a crime has been committed and, if so, by whom.

The probes are conducted in front of a judge — in this case, Reserve Judge Gregory Peterson, a former
appeals judge from Eau Claire. The judge issues and enforces the secrecy orders, presides over testimony
and rules on legal questions that arise.

Q. What is being investigated?
A, Some details of the investigation are not known because the probe is being conducted in secret. But

http:www. printthis. clickabifity. com/pl/cpt?expire=&litle=Q% 284 %3A+ Untangling+ Wisconsin%27s+yecent+ John+ Doe+ investigations&uriD=5313308428actl,..  1/4
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many specifics have come out in recent months because of the litigation over the invest%%%?)%aiﬁa
through other means. Investigators were looking into whether the Wisconsin Club for Growth and other
conservative groups illegally coordinated with the campaigns of Walker and candidates for state Senate
during the 2011 and 2012 recalls that were sparked by Walker's limits on collective bargaining for most
public workers.

Prosecutors contend they have developed evidence that Walker and his top campaign aides extensively
raised laree sums from doners for the Wisconsin Club for Growth. Prosecutors say the club received
$700,000 during that period from Gogebic Taconite, an iron ore mining firm that secured relaxed
environmental regulations as it pursues developing a massive mine in northern Wisconsin. Walker has

In one filing, prosecutors spelled out a theory that Walker was part of a "eriminal scheme" to subvert
campaign laws. But an attorney for one prosecutor later said Walker was not a target of the probe.

Q.What is illegal campaign coordination?

A. Candidates are required to disclose all the donations they receive, and individuals who donate to their

campaigns face himits (for statewide offices such as governor, they can give no more than $10,000 each
in a normal four-year election cyele). Independent groups — if they're set up in a certain way — can
keep their fundraising secret and accept and spend untimited amounts from individuals, corporations or
unions.

Candidates and such independent groups are not generally allowed to closely cooperate with each other
on spending. For instance, candidates and those independent groups can't directly share their ad strategy
with each other.

Experts differ over what type of coordination s acceptable and how closely candidates can work with
certain types of groups. Such questions are at the heart of this investigation and related litigation.

(.Is the investigation ongoing?

A, For the moment, it has been halted by U.S. District Judge Rudolph Randa in Milwaukee. Prosecutors
are asking the appeals court to throw out the federal lawsuit against them and allow them to restart their
probe.

Q.How did a federal judge get involved?

A. In February, the Wisconsin Club for Growth and one of its directors, Eric O'Keefe, sugd in federal
court in an attempt to stop the investigation because they said it violated their rights to free speech, free
association and equal protection under the law. They portrayed the investigation as a partisan witch hunt
aimed at bullying conservative groups from making their voices heard during election time.

Randa soon began expressing skepticism toward the prosecutors and refused to dismiss the lawsuit as
they requested. They said the case should be thrown out because federal courts generally can't interfere
with state proceedings and because prosecutors are usually immune from lawsuit.

In May, Randa issued a prelininary injunction halting the probe while he considers the lawsuit. He said
the probe had to be stopped for now because it appeared prosecutors were violating O'Keefe and the
club's First Amendment rights.

Q.What happened after he halted the probe?

http://wwew printthis.clickability com/pt/apt?expire= 8tile=Q% 28A %3A+ Unfengling+Wiscensin% 27s+recert+John+ Doe+ investigations&ur iD=5313803428acH. ..
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A. Less than 24 hours after Randa issued his decision, the appeals panel reversed him. 15 RN

didn't have the authority to put the injunction in place because the prosecutors had already appealed his
decision against dismissing the case.

The three-judge panel told Randa he could issue an injunction only if he first certified that prosecutors'
earlier appeal was frivolous. Even then, he could not order that the prosecutors return evidence or their
copies of it at this early stage of the case.

The next day, Randa entered an order finding the appeal fuvolous and reinstating his mjunction.

Q.What happens next in the case?

A. The panel heard oral arguments Sept. 9 as it considers whether the injunction halting the fovestigation
should be lifted and whether the case should be dismissed.

The judges expressed skepticism that they should address the campaign finance questions at the center of

the case, saying federal courts normally stay out of the way of state courts as they wrestle with issues.
The court is expected to rule in the coming months, and could rule before Nov. 4, when Walker stands
for re-election against Democrat Mary Burke.

Q. What happens if the federal court throws out the lawsuit?

A. The questions over campaign finance law would then be left to state courts to decide. The
mvestigation would remain effectively halted unless prosecutors could persuade a state court to let them
revive their probe.

The Wisconsin Supreme Court has yet to decide whether it will take three cases over the investigation. A
fourth case is pending in Waukesha County Circuit Court.

Q.What about all the sealed records?

A. Normally, court records are avaitable to the public. But in this case, thousands of pages have been
fully or partially blacked out because of the secrecy inherent in the underlying investigation.

The Reporters Committee for Freedom of the Press and four other joumnalism groups have intervened m

the case in an attempt to unseal all those documents. Meanwhile, two targets of the vrobe have mtervened

to keep all of them sealed, arguing information about them shouldn't be released because they haven't
been charged.

The appeals court is expected to address whether more records should be unsealed and whether the
unnamed targets should be allowed to continue in the case anonymously.

Q.Beyond the order halting the probe, are there other impediments to the investigation?

A. Yes. Peterson, the judge overseeing the John Doe investigation, in January guashed subpoenas
prosecutors had issued, saying —— much as Randa later ruled -— that the alleged coordinated activity in

Q.How did prosecutors respond to that ruling?

A. Chisholin and Schimitz in February asked a state appeals court to overtum Peterson's decision on the
subpoenas. The District 4 Court of Appeals in Madison has not ruled.
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court first weigh in on it The high conrt hasn't said whether it would take the case.

Jason Stein of the Journal Sentinel staff contriduted to this report.
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Wisconsin Supreme Court ends John Doe probe
into Scott Walker's campaign

By Patrick Marley and Mary Spicuzzg of the Journal Sentinel
Updated: 12:58 p.m.

Wisconsin Supreme Cowrt in a sweeping decision Thursday ruled the governor's carnpaign and
conservative groups had not violated campaign finance laws in recall elections in 2011 and 2012.

The ruling means the end of the investigation, which has been stalled for 18 months after a lower court
judge determined no laws were violated even if Walker's campaign and the groups had worked together
as prosecutors believe.

It could also reshape how campaigns are run in Wisconsin by making clear campaigns can work closely
with outside groups, allowing more political money to be spent without the names of donors being
disclosed.

Also, the decision builds momentum for rewriting campaign finance laws, overhauling the state's
elections and ethics agency and limiting the abality of prosecutors to conduet John Doe probes.
Republicans who control the Legislature have put those issues at the top of thew agenda, arguing such
mvestigations shouldn't be conducted in political cases and targets of probes shouldn't be barred from
speaking out publicly if they want.

The ruling dealt with three pieces of litigation, and the justices split 4-2 on the campaign finance laws
that were at the center of the probe.

Writing for the majority, Justice Michael Gableman found a key section of Wisconsin's campaign finance
faw is "unconstitutionally overbroad and vague” and that the activities prosecutors had investigated were
not illegal. He ordered prosecutors to return all records they seized and destory any copies they made of
them.

"It is utterly clear that the special prosecutor has employed theories of law that do not exist in order to
investigate citizens who were wholly innocent of any wrongdoing," Gableman wrote.

Calling those who challenged the probe "brave individuals,” Gableman wrote that their litigation gave
"this court with an opportunity to re-endorse its commitment to upholding the fundamental right of each
and every citizen to engage in lawful political activity and to do so free from the fear of the tyranmical
retribution of arbitrary or capricious governmental prosecution. Let one pomt be clear: our conclusion
today ends this unconstitutional John Doe investigation.”

In dissent, Justice Shirley Abrahamson wrote that the ruling had loosened campaign finance rules and
that "the majority opinion's theme is 'Anything Goes.""
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*The majority opinion adopts an unprecedented and fanlty interpretation of W isconsin’ssgé%n%'eﬁQQ
finance law and of the First Amendment," she wrote. "In doing so, the majority opinion delivers a
significant blow to Wisconsin's campaign finance law and to its paramount objectives of 'stimulating
vigorous campaigns on a fair and equal basis' and providing for ‘a better informed electorate.”

A spokeswoman for Walker's presidential campaign applauded the ruling.

"Today’s ruling confirmed no faws were broken, a ruling that was previously stated by both a state and
federal judge," AshlLee Strong said i a statement. "It 1s time to move past this unwarranted investigation
that has cost taxpayers hundreds of thousands of dollars.”

Francis Schmitz, the special prosecutor leading the investigation, had written in court papers that one or
more of the justices should not have participated in the case because the groups being investigated had
spent millions of dollars to help elect those justices. None of those justices agreed to step aside, and they
did not explain in Thursday's ruling why they believed they could remain on the case.

Schmitz could ask the U.S. Supreme Court to review their decision to stay on the cases, but the nation's
high court steps into such matters rarely. He could also ask the nation's high court to review how the state
court interpreted the First Amendment right to free speech.

In a statement, he did not say if he would do so.

"The decision represents a loss for all of the citizens of Wisconsin —- independents, Democrats and
Republicans alike," he said in his statement. "It defies common sense that a Wisconsin resident of
average means who gives $25 to a campaign has his or her name publicly reported under the law but,
according to this decision, someone who gives, for example, $100,000 to a group which closely
coordinates with the same campaign can remaw anonymous.”

The investigation and the litigation have been shrouded in secrecy. Large sections of court filings have
been blacked out — which 1s highly unusual — because the underlying investigation was conducted
under the state's John Doe law, which allows prosecutors to operate in secret.

John Doe probes allow prosectuors to force people to produce documents and give testimony and bar
them from speaking about the matter with anyone but their attorneys. They are conducted before a judge.

Despite the attempts to keep the information about the investigation private, key details have emerged in
news teports, opinion pieces and a wave of litigation challenging the probe.

Milwaukee County District Attorney John Chisholm in August 2012 opened the investigation into
Walker's campaign. He was assisted by Schmitz, four district attorneys from both parties and the
Government Accountability Board, which oversees the state's campaign finance laws. Chisholm is a
Democrat and Schmitz is & Republican,

Walker and other Republicans have insisted the probe is a political witch hunt — claims prosecutors
deny.

Those in the majority raised questions about the way the probe was conducted, with Gableman writing
the search warrants were executed as "pre-dawn, armed, paramilitary-style raids" and Justice David
Prosser writing in a concurrence that the subpoenas were "so extensive that they make the fruits of the
legendary Watergate break-in look insignificant by comparison.”

In all, 29 organizations and individauls received subpoenas seeking millions of documents. Some of the
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material seized was "wholly irrelevant information, such as retirement income statem en%s, personal

financial account information, personal letters, and family photos," Gableman wrote.

But Schmitz denied the search warrants were executed unprofessionally and said the majority had
accepted the targets' claims as fact without anyone holding a hearing on the matter. Those raids were
audio recorded, he said.

"I was denied the opportunity to appropriately respond to the campaign of misinformation about how and
why the mvestigation was conducted,” Schmitz said in his statement.

The investigation focused on whether Walker's campaign illegally coordinated its activities with the
Wisconsin Club for Growth and other conservative groups.

Prosecutors turned up evidence that Walker helped raise funds for the Wisconsin Club for Growth and
that his campaign worked with the group on strategy. R.J. Johnson simultaneously served as an adviser to
the club and Walker's campaign.

Those groups and Walker say they did nothing wrong, in part because the groups run issue ads that don't
explicitly tell people how to vote. The state's high court on Thursday came firmly down on their side,
with Gableman writing prosecutors and election authorities don't have the power to determine how much
campaigns and such groups can work together.

Issue groups have broader free speech rights than those that run ads expressly wrging people to vote for
or against candidates. To the average voter, the two types of ads appear similar because they praise or
denigrate candidates, but only one type uses phrases such as "vote for" or "vote against.”

Reserve Judge Gregory Peterson, who oversaw the investigation, agreed with the groups in January 2014
that the activites in question were not illegal. He quashed subpoenas that had been issued to the groups
and his ruling effectively halted the investigation.

Court records have shown those fighting the subpoenas included Walker's campaign; the state's largest
business group, Wisconsin Manufacturers & Commerce; and WMC's political arm.

Schmitz asked an appeals court to overturn that ruling. Meanwhile, the Wisconsin Club for Growth,
Johnson and another club adviser, Deb Jordahl, filed a lawsuit challenging the probe on technical
grounds. Johnson and Jordahl — whose homes were raided in October 2013 — also filed suit directly
with the high court asking the high court to uphold Peterson's ruling.

The suits involving the club, Johnson and Jordahl were filed anonymously, but the Joumal Sentingl
ported on their involvement in the cases last year.

The appeals court ruled in favor of prosecutors i the challenge that dealt with technical issues about how
the probe was conducted. The state Supreme Court ggreed last vear to take that case, as well as the other
two without input from the appeals court.

The technical challenge argued the special prosecutor had been improperly appointed, reserve judges
couldn't oversee such probes and investigations in seperate counties couldn't be conducted together. The
state Supreme Court agreed with the appeals court and did not accept those arguments, though Gableman
wrote the way the investigation was conducted "does raise serious questions."

But the justice sided with the targets oft he probe on the more significant issue of whether issue groups
and campaigns can closely collaborate, They found that they could.
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Joining Gableman in the majority were the court's three other conservatives — Prosser, TP e
Patience Roggensack and JusticeAnnette Ziegler.

In dissent on the campaign finance issue were Abrahamson, a liberal, and Justice N. Patrick Crooks, a
swing vote. Liberal Justice Ann Walsh Bradley did not particiapte in the case because her son practices
law with one of the attorneys involved in the case.

Eric O'Keefe, the director of the Wisconsin Club for Growth, said in a Thursday interview with
conservative Green Bay radio host Jerry Bader state law needed to be rewritten to prevent the John Doe
law from being used in the future for cases involving politics.

"If tools like this are allowed to be used by one side, eventually they will be used by the other side,”
O'Keefe smd.

Todd Graves, an attorney for O'Keefe and the club, praised the ruling and said in a statement Chisholm
and the accountability board until now "acted like playground bullies without fear of restraint from the
courts,"

"The government acted as if key protections in our nation's Bill of Rights simply did not apply," Graves
said in his statement. "They used search warrants to conduct pre-dawn raids on families and secretly
obtained miltions of personal emails from numerous parties, including individuals who still do not know
they were targeted. They counted on a veil of secrecy to assault the fundamental liberties of our clients
and commit taxpayer funds for an outrageous misuse of their offices and the law "

The chairman of the accountability board, Gerald Nichol, said in a statement the ruling shows the need
for the Legislature to convene a committee to study how to rewrite Wisconsin's campaign finance law.
The decision reverses how state election officials have interpreted campaign finance laws for nearly 40
years, he said.

Republican Attorney General Brad Schimel — who had no role in the investigation — issued a statement
that said the ruling "leaves no doubt that the John Doe investigation is over."

"This closes a divisive chapter in Wisconsin history, and the assertive recognition of First Amendment
rights by the Wisconsin Supreme Court protects free speech for all Wisconsinites," his statement said.

But Daniel Weiner, senior counsel at the Brennan Center for Justice at New York University, said na
staternent the court "has made campaign finance law extraordinarily easy to evade. No other court has
gone this far and for good reason — it 1s a misreading of the law and threatens fair and transparent
elections."

Justices asked to step aside

Weiner's center filed a brief in the case supporting a February motion by the special prosecutor asking
that one ormore justices drop out of the cases. presumably because they have benefitted from spending
by the Wisconsin Club for Growth and Wisconsin Manufacturers & Commerce.

The Wisconsin Club for Growth is estimated to have spent $400,000 for Ziegler in 2007; $507,000 for
Gableman in 2008; $520,000 for Prosser in 2011; and $350,000 for Roggensack in 2013.

WMC spent an estimated $2.2 million for Ziegler; $1.8 miltion for Gableman; $1.1 million for Prosser;
and $500,000 for Roggensack.
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In addition, Citizens for a Strong America — a group funded entirely by the Wisconsin I Erowth
- spent an estimated $985,000 to help Prosser. The spending estimates come from the Wisconsin
Democracy Campaign, which tracks political spending.

The justices did not give a reason for why they don't view that spending as a conflict, but court rules say
political spending on its own 15 not enough to force a justice off a case.

In the 2011 race, Prosser defeated JoAnne Kloppenburg. She later was elected an appeals court judge and
participated in one of the challenges to the probe even though she had money spent against her by groups
involved m the probe. Kloppenburg 1s ggain seelking a seat on the high court -— this time for the seat
Crooks 1s expected to vacate when his term ends next year.

Abrahamson has benefitted from spending by unions and liberal groups, but those entities were not
mvolved in the investigation or the litigation over it.

Prosceutors could ask the U.S. Supreme Court to review Thursday's decision because justices did not step
down from the case or on the First Amendment issues the Wisconsin high court raised.

Other lawsuits filed

O'Keefe and his Wisconsin Club for Growth have challenged the probe on other legal fronts. A federal
lawsuit they brought alleging their civil rights were violated was thrown out last year and a separate
lawsuit over the probe is pending in Waukesha County Circuit Court.

Putting up a defense against those lawsuits has cost taxpayers more 1. Prosecutors and
mvestigators have never provided an accounting of how much their investigation has cost, frustrating
critics of the probe.

The disclosures stemming from the litigation have been damaging to both prosecutors and those being
mvestigated. One set of court documents showed Walker had worked closely with the Wisconsin Club
for Growth, and that the group had roped in $700.000 from Gogebic Taconite, the mining company that
helped write a 2013 law that loosened environmental regulations aimed at helping the company establish
an iron ore ming in northern Wisconsin, Gogebic ghandened the project this year.

Even before the high court ruled, it was clear changes are likely in store. Republicans who control the
Legislature have put on their agenda plans to rewrite campaign finance laws, gverhaul how John Doe
probes are conducted and restructure the Government Accountability Board. They have been waiting for
the court decisions before advancing those bills and could take them up this fall.

Supporters of the accountability board say it should be preserved and have called it a model for the
nation because it is non-partisan and consists of six retired judges. Opponents have alleged its staff is
biased against Republicans.

Some GOP lawmakers ek called for the board's director, Kevin Kennedy, to step down after
learning he has had a professional association for years with Lois Lerner, the former Internal Revenue
Service official mvolved in targeting tea party groups for review of their tax exempt status. Kennedy said

there was nothing to suggest he or his agency had done anything inappropriate.

Thursday's ruling also revealed some details that hadn't previously been known. For instance, Johnson
and Jordahl separately filed court claims in Decmeber 2013 to recover material that prosecutors had
seized from them.
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A Partisan Union at the IRS

Nearly two-thirds of campaign contributions from IRS employees go to Dernocrats,

By Andrew Stiles

The IRS may be “an independent enforcement agency with only two political appointees,” in the
words of White House press secretary Jay Camey, but its employees are represented by a
powerful, deeply partisan union whose boss has publicly disparaged the Tea Party and criticized the
Republican party for having ties to it.

The White House continues to insist that profound incompetence, not partisan malice, led the IRS to
single out conservative groups applying for nonprofit status. If the testimony of acting commissioner
Steven Miller is true, incompetence was certainly a factor. But given all that has come to light
about the agency and its employees in recent days, it would be hard to believe that its targeting of
conservative groups wasn’t also politically motivated.

As the Washington Examiner’s Tim Camey and others have pointed out, the agency’s employees
are heavily engaged in politics and lean considerably to the left. Records show that IRS employees
in 2012 donated more than twice as much to the Obama as to the Romney campaign. Nearly two-
thirds of all employee contributions over the Iast three elections cycles have gone to Democrats.

This individual activity is tame compared with that of the National Treasury Employees Union
(NTEU), which represents 150,000 federal employees across 31 agencies, including the IRS. The
union endorsed Obama in both of his presidential runs and operates a political-action committee
(PAC) that has donated $1.63 million to federal candidates and committees since 2008, more than
96 percent of it to help elect Democrats. During that period, IRS employees have contributed more
than $67,000 to the PAC.

This past cycle, the union spent heavily on competitive House and Senate races. (In light of the
recent scandal, the National Republican Campaign Committee is calling on Democrats to return
NTEU contributions.) The union’s members participated in other ways as well, by “educating and
organizing various types of activities around the country including candidate nights and volunteering
for campaigns.”

Colleen Kelley, the union’s president since 1999, worked as a revenue agent for the IRS for 14
years, and her political leanings are clear. She has given nearly $5,000 to the NTEU PAC since
2007, and she donated $500 to John Kerry’s presidential campaign in 2004. If her public statements
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are any indication, Kelley thinks none too highly of the Republican party, especially its more

conservative elements such as the Tea Party.

In March 2011, when Congress was in talks over a continuing resolution to prevent a government
shutdown, Kelley slammed the “extreme elements” of the GOP for insisting on meaningful
reductions in federal spending. “For months, budget negotiations have stalled in Congress as House
Republicans have succumbed to extreme Tea Party elements rather than coming to common sense
compromises,” Kelley said in a statement. “You have to be from Wonderland to believe that you
can make severe cuts in government spending without sending the economy into a tailspin and
cutting critical services Americans depend upon.”

Kelley was highly critical of Paul Ryan’s (R., Wis.) most recent budget proposal, which called for a
reduction in the federal work force as well as reforms to benefits and pension programs for federal
employees. “The Ryan budget proposal would worsen our nation in so many ways,” she said in
March 2013.

Kelley appears to wield considerable influence in Democratic circles and the Obama
administration. Under her leadership, the NTEU has spent nearly $7.5 million lobbying the federal
government. Since Obama took office, she has been to the White House at least eleven times to
meet with high-ranking officials such as Jeffrey Zients, acting director of the Office of
Management and Budget, according to visitor logs. She has also met directly with the president and
the first lady.

In November 2010, President Obama pominated Kelley to serve on the Federal Salary Council, an
“obscure” panel that nonetheless “performs a vital role in recommending raises for most federal
employees,” as described by the Washington Post.

The Hill n a May 2012 profile observed that Kelly “has had a hand i every major deficit
negotiation” since Republicans retook the House in 2010; she “has tangled with the Tea Party and
gone up against GOP standard-bearers Reps. Darrell Issa (Calif.) and Paul Ryan (Wis.).”

“There is no doubt that when we look at the implications of various budget proposals, we seek her
input,” Representative Chris Van Hollen (Md.), the leading Democratic on the House Budget
Committee, said of Kelley.

As lawmakers continuge to investigate the IRS scandal — House and Senate committees will hold
additional hearings this week — Republicans will be eager to learn more about Kelley’s knowledge
of the IRS targeting of conservative groups and about the extent to which union mernbers may
have been involved. In a Jetter to IRS employees, Kelley said she believes “no one intentionally did
anything wrong,” and promised to “work to ensure that front-line employees are not treated
unfairly.”
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She has akready cast doubt on the Obama administration’s claims that the IRS targetingsg 008717
conservative groups was carried out by a handful of “front-line” employees in the agency’s
Cincinnati field office. “No processes or procedures or anything like that would ever be done just
by front-line employees without any management involvement,” Kelley told the Associated Press

Iast week. “That’s just not how it operates.”

— Andrew Stiles is a political reporier for Navionar Review Onume.
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Lois Lerner at the FEC

Before her IRS tenure, Lerner subjected conservative groups fo heightened scrutiny.

By Eliana Johnson

Before Lois Lerner was embroiled in the IRS scandal, she was involved in a questionable
pattern of law enforcement at the Federal Election Commission that mirrors the discrimination

recently exposed at the nation’s tax-collection agency.

One of Lemner’s former colleagues tells NaTionaL Review OnLing that her political ideology was
evident during her tenure at the FEC, where, he says, she routinely subjected groups seeking to
expand the mfluence of money in politics — including, in her view, conservatives and Republicans —
to the sort of heightened scrutiny we now know they came under at the IRS.

Before the IRS, Lerner served as associate general counsel and head of the enforcement office at
the FEC, which she joined in 1986. Working under FEC general counsel Lawrence Noble, Lerner
drafted legal recommendations to the agency’s commissioners intended to guide their actions on the
complaints brought before them.

“T’ve known Lois since 1985,” says Craig Engle, a Washington, D.C., attorney who from 1986 to
1995 served as the executive assistant to one of the FEC’s commissioners and later worked as
general counsel to the National Republican Senatorial Committee. “I’m probably one of the few
people in Washington who really knows her whole career as opposed to those who have come across
her lately.”

Engle describes Lerner as pro-regulation and as somebody seeking to limit the influence of money in
politics. The natural companion to those views, he says, is her belief that “Republicans take the other
side” and that conservative groups should be subjected to more rigorous investigations. According to
Engle, Lerner harbors a “suspicion” that conservative groups are infentionally flouting the law.

General counsel’s reports composed during Lerner’s tenure at the FEC confirm Engle’s recollections
of a woman predisposed to back Republicans against the wall while giving Democrats a pass. Though
Noble, then the FEC’s general counsel, is listed as the author of the reports, sources familiar with the
commission say that given Lerner’s position, she would have played an integral role shaping their
conclusions. “As head of enforcement at the FEC, Lois would have approved the drafting of every
general counsel’s report,” Engle tells me.

Contributions from foreign nationals, in one instance, drew more scrutiny when they reached
Republican coffers than when they fell into the hands of Democrats.
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After the Republican National Committee, under the chairmanship of Haley Barbour, esra%ﬁis%%%s 1e9
nonprofit National Policy Forum in the run-up to the Republican takeover of Congress in 1994, the
Democratic National Committee accused him of using the organization to funne! money from a Hong
Kong national to the RNC. The foreigner in question had loaned the National Policy Foundation $1.6
million, and the foundation used the money to repay a debt to the RNC. Tbe FEC’s general counsel
concluded that both Barbour and RNC treasurer Alec Poitevint had “knowingly and willfully” violated
federal law.

A prolonged investigation led to a stalemate among the FEC commissioners, who deadlocked along
party lines and took no action against Barbour or the RNC. A subsequent mvestigation by the
Department of Justice concluded that the loan did not constitute a political contribution.

Democrats in a similar predicament were treated more leniently, with Lerner in one instance citing a
donor’s political clout as an excuse to avoid nvestigating him. The House Oversight Committee was
not pleased, and in 1998 held a hearing on the FEC’s failure to investigate the fundraiser, Howard
Glicken, who was accused of soliciting a $20,000 contribution for the Democratic Senatorial
Campaign Committee from a German national. (Glicken later pleaded guilty to doing so and paid a
$40.000 fine to the FEC.) With Lerner seated before him, committee chairman Dan Burton (R., Ind.)
read aloud from the general counsel’s report she had approved: “While this office would generally
recommend a reason to believe finding against Mr. Glicken and conduct an investigation into the two
DSCC contributions, because of the discovery complications and time constraints, this office does not
now recomunend proceeding against this individual or the DSCC.”

The report, though, got more specific, citing Glicken’s “high profile as a prominent Democratic
fundraiser” and “potential fundraising involvement in support of Mr. Gore’s expected presidential
campaign” as reasons not to pursue an investigation. His prominence, according to FEC lawyers,
made it “unclear that this individual would agree to settle this matter short of litigation.”

The reports on two complaints surrounding the travel expenditures of political candidates serving
simultaneously as elected officials — then—vice president George H. W. Bush in 1988, and the
Clinton-Gore duo in 1996 — are revealing.

A 1988 complaint filed by four Democratic state-party chairmen alleged that then—vice president
George H. W. Bush’s presidential campaign had improperly shifted travel expenses related to the
campaign from the Bush for President Committee to the Republican National Committee and a
number of Republican state-party committees. The Bush campaign responded that the RNC and state
parties had covered some of the expenses because the vice president had, during his travels,
participated in party-building events.

The general counsel’s report argued that a dozen Republican state-party chairmen and the Republican
National Committee had violated federal campaign-fmance laws and urged the commission to approve
subpoenas for the state-party chairmen and the RNC treasurer. A later report recommended that the
FEC file suit to enforce the subpoenas. After seven years, however, the FEC in 1996 — at the
discretion of the commissioners, to whom Lemner reported — dropped the matter, citing the need to
“prioritize” and “move on.” Bush and company received a letter that amounted to a slap on the wrist.
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The FEC gave President Bill Clinton and vice president Al Gore less trouble when sirnﬂarsa',: e g()aq:grlzso

arose.

A nonprofit group in 1996 accused the Clinton-Gore duo of using Air Force One for campaign trips
and then failing to reimburse the government, thereby receiving the value of the travel as a political
contribution. (The use of government property for political purposes is prohibited.) The general
counsel’s report concluded there was “no reason to believe™ violations had occurred.

FEC lawyers reached the same conclusion about a complaint lodged by the RNC regarding a
campaign trip Clinton took through several states by train that cost approximately $1,000,000.

Neither the cases nor the alleged wrongdoings are exactly parallel, but they are illustrative of Lerner’s
tendency toward the rigorous investigation of allegations against Republicans while giving Democrats
the benefit of the doubt. Even after years-long investigations agaist conservatives — as with the
Bush campaign and Barbour — the commissioners either could not agree that any wrongdoing had
occurred, or found themselves hamstrung because Lerner’s investigations had dragged on so long,

Mark Hemingway at The Weekly Standard has documented what he calls Lerner’s

“politically motivated harassment” of the Christian Coalition. At her direction, the FEC in 1994 sued
the group in the largest enforcement action in history, accusing it of “expressly advocating” the
election of Republican candidates. In a deposition, FEC lawyers asked Licutenant Colonel Oliver
North whether and why the former Southern Baptist minister Pat Robertson was praying for him and
why he thanked Robertson in a letter for his “kind regards.” Five years later, in 1999, the group was
cleared of any wrongdoing.

Before invoking her right to remain silent on Wednesday, Lerner struck a defiant tone before the
House Oversight committee, insisting that she had “not done anything wrong™ and remains “very
proud” of her work in government. We do not yet know the extent of her knowledge or involvement
in the IRS’s targeting of tea-party, conservative, and pro-life groups, but her record at the FEC
suggests the bias revealed this month may not be unique, only more blatant.

— Eliana Johnson is media editor of Narmiar Review Onume.

hitp:/fwww.natior 1 184/print



¥y2014

4185

National Review Online | Print
SFC 003721

NATIONAL REVIEW ONLINE WWW.NATIONALREVIEW.COM PRINT
AUGUST 20, 2013 12:00 PM

The Missing Koch Report

Treasury won’t let the conservative donors see the resukts of an inspector general’s investigation.

By Eliana Johnson

In late September 2010, Iowa senator Chuck Grassley and six of his colleagues grew suspicious
that a senior Obama administration official had improperly accessed the tax information of
industrial behemoth Koch Industries. After Austan Goolsbee, then-chairman of the president’s
Council of Economic Advisers, made an erroneous statement that implied direct knowledge of the
company’s confidential tax status, the senators demanded that the Treasury Department inspector
general for tax administration (TIGTA) investigate. Now, more than two years since the completion
of that investigation, and despite repeated requests from Koch Industries and Senator Grassley
himself, the results have yet to see the light of day.

Ironically, federal law is designed to keep that information from public view. Asked how taxpayers
might discover whether their information has been accessed improperly, a spokeswoman for the
House Ways and Means Committee tells NarioNaL Review ONLNE that, in most cases, “They
won’t.”

In order for Koch Industries or the general public to see the TIGTA report, the IG’s office must
refer the case to the Department of Justice for prosecution. If Justice declines to prosecute, all the
relevant information remains under lock and key. Critics worry that a highly politicized Justice
Department is unlikely to take up cases that have the potential to damage the Obama
administration.

Koch Industries’ tax returns became the subject of controversy when, in an August 2010 briefing
with reporters on a newly released tax-reform report, Goolsbee claimed that the company paid no
corporate-income taxes. “We have a series of entities that do not pay corporate income tax,” he
said, “some of which are really giant firms — you know, Koch Industries, I think, is one, is a
multbillion-dollar business...”

Goolsbee’s assertion raised the eyebrows of a half-dozen GOP lawmakers, who subsequently
called on Treasury Department inspector general J. Russell George to investigate whether
Goolsbee had accessed the company’s tax returns in violation of federal law. In a letter to George,
Grassley and his colleagues said they were “very concerned” by Goolsbee’s remarks. “The
statement that Koch is a pass-through entity implies direct knowledge of Koch’s legal and tax
status, which would appear to be a violation of section 6103,” they wrote, referring to the section of
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information. George agreed to investigate.
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Goolsbee tells Nationar REview ONLINE that his statement was nothing more than a slip of the
tongue. He readily concedes that the company pays corporate taxes. “I certainly never saw any
private information about their tax returns,” he says. “That I was in error ought to make that
particularly obvious.”

George’s mvestigation concluded in August 2011. Since then, Koch Industries senior vice president
and general counse! Mark Holden has repeatedly requested a report summarizing the agency’s
findings from multiple federal agencies but has been summarily denied by all of them. “TIGTA sent
me to the IRS, the IRS sent me back to TIGTA, but none of them would release the report or any
information about the investigation,” Holden says.

It has been a Kafkaesque march through the federal bureaucracy. In August 2011 a TIGTA
special agent told Holden in an e-mail that “the final report relative to the nvestigation of Austan
Goolsbee’s press conference remark is completed, has gone through the approval process, and
would now be available through a FOIA request.” Holden’s request, however, was denied.
“Because your request is for law enforcement records concerning a third party, TIGTA can neither
admit nor deny the existence of responsive records,” the agency wrote him. He was instead
referred to the Internal Revenue Service. After lodging a request there, he was sent back to
TIGTA, only to be told, “Our previous response . . . also responds to this request” and “we are
closing our file in this matter.”

Asked why the potential victim of a crime is prohibited from viewing TIGTA’s findings, TIGTA
communications director Karen Kraushaar declined to go into detail, telling me only that “federal
confidentiality law, including Section 6103 of the Internal Revenue Code, prohibits us from
disclosing any information concerning our review of such allegations. Therefore, we regret that we
cannot provide you with any further information.”

The agency divulged no more information to Senator Grassley. On requesting the report, he was
told by George in a letter that, owing to the confidentiality provisions affecting individual tax
records, “TIGTA could not provide information regarding action, if any, TIGTA might have taken
beyond its review of the allegations.” As a result, George said, he was “unable to respond to any of
the questions” Grassley posed about the investigation’s findings.

Oddly, the results of investigations conducted by the Treasury Department inspector general are
considered the confidential tax information of the alleged perpetrator. So, as a Ways and Means
Committee spokeswoman explains, the IG report is filed in the tax records of “the person who
allegedly committed the violation” and its disclosure is considered tantamount to the release of the
individual’s tax returns, a violation of section 6103.

hitp/Awa. national review.com/node/356260/print
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The chairmen of the House Ways and Means Committee and the Senate Finance Corm%‘i:tct:eg G
in Congress, the unique power to view confidential tax information, including the TIGTA report that
concerns the Koch brothers. In this case, Max Baucus, chairman of the Senate Finance
Committee, whose colleagues prompted the investigation, has declined to request the report. “I
share your concern that the law prohibits me from disclosing to you the information that you have

requested,” George conceded.

Grassley’s concern is that the law as it stands -~ section 6103 in particular — is being used to
skirt transparency. “Taxpayer confidentiality laws are important,” the senator tells NaTioNAL
Review ONLINE, “but the purpose of those laws is to prevent and deter inappropriate uses of
taxpayer information, not to prevent public scrutiny if or when that confidentiality has been
breached or keep the victim in the dark. A taxpayer should be able to know whether someone
breached his or her confidentiality, whether any ivestigation resulted, and the outcome of that
mvestigation. The taxpayer shouldn’t get the runaround from TIGTA.”

That’s exactly what the Kochs have gotten.
—— Eligna Johnson is media editor of Nariovar Review Oneme,

EDITOR’S NOTE: This piece has been modified from its original version. It incorrectly quoted
Austan Goolsbee’s remarks to reporters in 2010 and has been updated accordingly.
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A Campaign Inquiry in Utah Is the
Watchdogs’ Worst Case

By NICHOLAS CONFESSOREMARCH 18, 2014

It is the nightmare scenario for those who worry that the modern
campaign finance system has opened up new frontiers of political
corruption: A candidate colludes with wealthy corporate backers and
promises to defend their interests if elected. The companies spend
heavily to elect the candidate, but hide the money by funneling it
through a nonprofit group. And the main purpose of the nonprofit
appears to be getting the candidate elected.

But according to investigators, exactly such a plan is unfolding in an
extraordinary case in Utah, a state with a cozy political
establishment, where business holds great sway and there are no
limits on campaign donations.

Public records, affidavits and a special legislative report released last
week offer a strikingly candid view inside the world of political
nonprofits, where big money sluices into campaigns behind a veil of
secrecy. The proliferation of such groups — and what campaign
watchdogs say is their widespread, illegal use to hide donations — are
at the heart of new rules now being drafted by the Internal Revenue
Service to rein in election spending by nonprofit “social welfare”
groups, which unlike traditional political action committees do not
have to disclose their donors.

In Utah, the documents show, a former state attorney general, John
Swallow, sought to transform his office into a defender of payday
loan companies, an industry criticized for preying on the poor with
short-term loans at exorbitant interest rates. Mr. Swallow, who was
elected in 2012, resigned in November after less than a year in office
amid growing scrutiny of potential corruption.

“They needed a friend, and the only way he could help them was if
they helped get him elected attorney general,” State Representative
James A, Dunnigan, who led the investigation in the Utah House of
Representatives, said in an interview last week.

What is rare about the Utah case, investigators and campaign finance
experts say, is not just the brazenness of the scheme, but the
discovery of dozens of documents describing it in fine detail.
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Mr. Swallow and his campaign, they say, exploited a web of vaguely
named nonprofit organizations in several states to mask hundreds of
thousands of dollars in campaign contributions from payday lenders.
His campaign strategist, Jason Powers, both established the groups
— known as 501(c)}{4)s after the section of the federal tax code that
governs them — and raked in consulting fees as the cash moved
between them. And affidavits filed by the Utah State Bureau of
Investigation suggest that Mr. Powers may have falsified tax
documents submitted to the Internal Revenue Service.

“What the Swallow case raises is the possibility that political money
is never really traceable,” said David Donnelly, executive director of
thePublic Campaign Action Fund, which advocates stricter campaign

finance laws.

Alawyer for Mr. Swallow, Rodney G. Snow, said in an email last
week that he and his client “have some issues with the conclusions
reached” but did not respond to requests for further comment.

Walter Bugden, a lawyer for Mr. Powers, said the special committee’s
report found no evidence that the consultant had violated the law.

“Using 501(c){4)s so that donors are not disclosed is done by both
political parties,” Mr. Bugden said. “It’s the nature of politics.”

Ties to Company Founder

A former state lawmaker, Mr. Swallow had worked as a lobbyist for
the payday loan company Check City, based in Provo, Utah,
becoming close with its founder, Richard M. Rawle, a charismatic
entrepreneur who had built a sprawling empire of payday loan and
check-cashing companies. One witness would later deseribe Mr.
Swallow’s attitude to his former boss as one of “reverence.”

When Utah’s sitting attorney general, Mark Shurtleff, decided in
mid-2011 not to run for a fourth term, Mr. Swallow, then his chief
deputy, laid plans to run as his successor. He teamed with Mr.
Powers, a Republican political consultant who has helped elect most
of Utah’s most powerful political figures.

To support his campaign, Mr. Swallow turned to payday lenders and
other businesses that frequently clash with regulators.

“I look forward to being in a position to help the industry as an AG
following the 2012 elections,” Mr. Swallow wrote to one Tennessee
payday executive in March 2011.
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Payday lenders had every reason to want his help. The newly created
federal Consumer Financial Protection Bureau had been given
authority to oversee payday lenders around the country; state
attorneys general were empowered to enforce consumer protection
rules issued by the new group.

In June 2011, after receiving a commitment of $160,000 from
members of a payday lending association, Mr. Swallow wrote an
email to Mr. Rawle and to Kip Cashmore, the founder of another
payday company, pitching them on how to raise even more.

Mr. Swallow said he would seek to bolster the industry among other
attorneys general and lead opposition to new consumer protection
bureau rules. “This industry will be a focus of the CFPB unless a
group of AG's goes to bat for the industry,” he warned.

But Mr. Swallow was wary of payday lenders’ poor reputation. It was
important to “not make this a payday race,” he wrote. The solution:
Hide the payday money behind a string of PACs and nonprofits,
making it difficult to trace donations from payday lenders to Mr.
Swallow’s campaign.

The same month as Mr. Swallow’s pitch, Mr. Powers and Mr.
Shurtleff registered a new political action committee called Utah’s
Prosperity Foundation. The group advertised itself as a PAC for Mr.
Shurtleff. But documents suggest it was also intended to collect
money destined for Mr. Swallow, including contributions from
payday lenders, telemarketing firms and home-alarm sales
companies, which have clashed with regulators over aggressive sales
tactics.

“More money in Mark’s PAC is more money for you down the road,”
a campaign staffer wrote to Mr. Swallow in an email.

In August, Mr. Powers and other aides also set up a second entity,
one that would never have to disclose its donors: a nonprofit
corporation called the Proper Role of Government Education
Association,

Directing Contributions

As the 2012 campaign swung into gear, Mr. Swallow raised money
for both groups, as well as a second PAC set up by his campaign
advisers. He often called his donors from Check City franchises
around Salt Lake City, designating particular checks for each of the
groups.
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Between December 2011 and August 2012, Utah’s Prosperity
Foundation contributed $262,000 to Mr. Swallow’s campaign, more
than one of every six dollars he raised. About $30,000 in
contributions to the foundation during the campaign came from four
out-of-state payday companies.

But the biggest payday contributions went into the new nonprofit.
The Praper Role of Government Education Association collected
$452,000 during the campaign, most of it from the payday industry.
Mr. Rawle himself allegedly provided $100,0G0 in secret money to
Mr. Swallow’s effort. Mr. Cashmore’s company and others provided
about $100,000.

Underscoring how explicitly political the nonprofit became, a memo
on one $5,000 check described it as a “campaign contribution.”

“It’s a parallel universe where almost nothing is reported publicly,
where contributions are made in secret,” said Jim Mintz, president of
the Mintz Group, a private investigative firm that conducted the Utah
House investigation with lawvers from Akin Gump Strauss Hauer &
Feld.

Helping with all three groups was a Republican lawyer in Oklahoma
named Anthony J. Ferate.

Mr. Ferate, who declined to comment for this article, has been an
official or consultant for numerous such groups in several states,
according to a New York Times review of federal and state records.

Some of the groups appeared to have emploved a particular strategy
for evading federal and state campaign disclosure requirements:
using a nonprofit group to collect contributions on behalf of a “super
PALC.” Anyone looking up the super PAC’s contributors would see
only the name of the nonprofit, not the individuals or businesses that
provided the cash.

Documents and emails obtained by investigators suggest similar
tactics at the nonprofit established on Mr. Swallow’s behalf: The
association collected money from Mr. Swallow’s donors and spent it
to help him win Utah’s Republican primary for attorney general.

The first television ads appeared in late June 2012, just days from the
primary, scorching Mr. Swallow’s Republican opponent, Sean D.
Reyes, for what it said were unethical campaign finance practices. A
wave of radio ads followed, dredging up a 1993 altercation with a
motorist and raising questions about Mr. Reyes’s temperament.
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The group behind the ads was listed as a Nevada-based super PAC
called It's Now or Never, for which Mr. Ferate served as treasurer,
and which spent at least $140,006 on the campaign.

When the ads appeared, Mr. Swallow’s spokeswoman, Jessica
Fawson, denied any invelvement. “We're actually really proud of the
fact that we've been running a positive campaign,” Ms. Fawson told
The Deseret News.

In fact, say Utah House investigators, the money came from the
Proper Role of Government Education Association — for which Ms.
Fawson, among others, was a director, and which funneled more
than $150,000 to It’s Now or Never via other nonprofits, masking
the source of the money behind the ads.

The association also paid for a second wave of attacks, against Brad
Daw, a four-term Ulah stale representative. Mr. Daw, a Republican,
had pushed for legislation that would have barred payday companies
from making loans to individuals who were already deep in debt.

Mr. Daw’s approval ratings went negative, and he went on to lose his
primary that June.

*T think the point was to send a message: If you try this, this will
happen to you,” Mr. Daw said.

Inguiries by LR.S.

Mr. Swallow beat Mr. Reyes in the primary and went on to win the
general election handily in November. Mr. Rawle did not live to see
his protégé take office: He died of cancer in December 2012, at age
73. Mr. Swallow was sworn in a few weeks later, That same day,
according to the investigators, he sent a text to Mr. Cashmore,
thanking him for his help.

But cracks had already begun to appear in the edifice of anonymous
money that helped elect Mr. Swallow. That fall, the I.R.S. had asked
the Proper Role of Government Education Association to document
its activities and expenditures. According to the Utah House
investigators, Mr. Powers responded by making changes to the
group’s records, reclassifying roughly $156,000 of election
expenditures as “non-electioneering.” Both he and Mr. Ferate then
faxed the records back the LR.S.

An affidavit filed in the case by an agent with the Utah State Bureau
of Investigation states that the two men “together participated in
making false statements and agreeing to make false statements to the
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Internal Revenue Service” because the association’s actual political
expenditures would break LR.S. rules.

Mr. Bugden, the lawyer for Mr. Powers, said a witness had misled the
agent. “We absolutely, categorically, unequivocally deny that Mr.
Powers and Mr. Ferate made any false statements to the I.R.S.,” he
said.

The LR.S. sent a follow-up letter early last vear. But in the spring of
2013, as the agency was engulfed in accusations that it singled out
conservative nonprofit groups for harassment, the two concluded
that “the I.R.S. now had little leverage over them,” according to the
Utah House report, and declined to provide the agency with more
information.

A spokesman for the L.R.S. said he could not comment on particular
taxpayers or cases.

In September, the Justice Department closed a related investigation
into whether Mr. Swallow and Mr. Rawle had sought to bribe Senator
Harry Reid of Nevada on behalf of a businessman under federal
indictment. Mr. Swallow, Mr. Rawle and Mr. Reid had all denied the
allegations.

But in November, Mr. Swallow nevertheless stepped down, saying
the continuing investigations had taken a toll on his family.

The F.B.1. is pursuing potential charges under state law with the
district attorneys for Salt Lake County and neighboring Davis
County.

“At the end of the day,” said Troy Rawlings, the Davis County district
attorney, “people will be surprised at both the breadth and depth of
this investigation.”

Kitty Bennett contributed reporting.
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Acorn on Brink of Bankruptey, Officials

Say

By IAN URBINA

BALTIMORE ~ The commutiity organizing group Acorn, battered politieally from the vight and
suffering from mismanagement along with a severe loss of government-and other funds, s on

the verge of filing for bankruptey; officials of the group said Friday.

Avorn'is holding a teleconference this weekend to discuss plans for a bankruptey filing, two
officials of the group said, They asked fiot to be identified because they were not authorized to

speak to the news media.

Over the last sit months, at least 15 of the group’s 30 state chapters have disbanded and have
na platis of re-forming, Acorn officials said. The Californig and New York chapters, twoof the
largest, have severed their ties tothe national group and have independently reconstituted
themselves with new nanies. Several other state groups are also re-forming outside the Acorn
umbiella, and will not be affected if the national erganization files for bankruptey.

T'his week, the Maryland chapter announced that it would nét respen its offices, which were
shuttered in September in the wake of a widely publicized séries of videorecordings made by
twoconservative activists, posing as a prostitute and a pinp, who secretly filmed Acorn
workers providing them tax advice. In the videos, Acorn workers told one of the activists,
James E. O Keefe T, how to-hide prostitution activiticsfrom the authorities and avoid taxes,

raising o ohjections to his proposed criminal activities,

After the activists videss came to light and swiftly became fodder for 24-hour cable news
coverage, privite donations from foundations to Acorn all but evaporated and the federal

government quickly distanced itself from the group.

The Census Bureau ended its partuershipwiththe organization for this year's census; the:
Internal Revenue Service dropped Acorn from its Voluntary Income Tax Assistance program,

and Congress voted to cut off all grants tothe group.

A network that once-included iors than 1,000 grass-roots groups, Acorn, which stands for
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Association of Community Qrganizations for Reform Now, was created in 1970 and has fought
for liberal causes like raising the minbmum wage, registering the poor to vote, stopping
predatory lending and expanding affordable housing: The organization helped roughly 150,000
Tower-income families prepare their tax returns and obtain $190 million in tax refunds between
2004 and 2009, Acorn officials said,

But long before the activist videos delivered what may become the final blow, the organization
was.dogged forvears by finaneial problems and accusations of fraud. In the summer-of 2008,
mifighting erupted over embezzlement of Acors funds by the brother of the organization’s
founder. Some chapterswere also found to have submitted voter application forms with
incorrect wiformation on them during the lead-up tothe 2008 presidential election, leading to
blistering charges from congervative organizations linking Acorn’s errors to-the Obama

carmpaign.

“That 2o-mintite video ruined 40 vears of good work,” said Sonja Merchant-Jdones, former ¢o-
chairwoman of Acorn’s Maryland chapter. “But if the organization had confronted its own
internal problems, it might niot have been taken down so easily.”

The national organization’s housing affiliate, Jong one of the best-financed offshoots, has been hit
especially hard. The group, which-changed its name to the Affordable Housing Centers of
America'this year, now has 17 offices, down from 29 a year ago. The housing group’s annual
budget has dropped to $6 million this year, down from $24 million last year.

Some of Acorn's state chapters have tried to remake themselves in recent months.

Calls to Acort’s New York City offices, for example, are now met with a recording that says:
“Acorn is not providing services in New York. If you're interested in hearing from loeal
organizations-with similar purposes, please press-zero.”

The New York chapter has been replaced by a riew group, called New York Commuiitties for
Change, whose Web site promotes niany of Acorn's goals and many of whose staff and
community menibers are the same,

In Pittsburgh, Acorn officials said they were trying to continue work while they decided
whether to stay with the national organization or form a new-ove. Maryellen Hayden, the
volunteer director of Allegheny County’s-Acorn, said the group was continuing to.counsel people
facing foreclosure and had recently sent two buses with dozens of members to Washington to
rally for the Democratic health care hill.

Many former Acorn staff members and beneficiaries of its work say that-while the group was its

Pitpfamianvtirnes comy20 1003207 sipolitics/20acotrhin 7_r=08pagewantad=print



4196

W20 Acarnon Brink of Bankrupioy, Oficials Say- NYTimes.com
. : . SFC 003732
own worst enemy in many ways, it was also.one of the most consistent advocatesfor tﬂe Door.
Acorn’s sudden demise, supporters say, has left a vacuum in services for communities that used

torely on it for free advice on employment, tax-and loan matters.

In Prince George's County, Md., the Rev. Glotia Swieringa said she owed her home to Acorn.
Ms. Swieringa, 72, who is blind, said her mortgage payment-was $1,100 per monthi, more than
sheeould afford on her fixed income of about $1;500a month, untit Acornstepped in.

After she tried Unsuccessfully fo persuade her mortgage company telower her rate-or readjust
her loan, Acétn workers began writing letters, making calls and contacting the news media on
her behall. Last May, the company relented and lowered her monthly paymentsito $y71 per
month,

“That’s-what I know Acorn for;” Ms: Swieringa said, “And that's why it's just awfulfor it to
disappear.”

But other supporters have grown disenchanted: Rick Tingling-Clemmons, 66; a teacherin
Washington, was an enthusiastic dues-paying-member, but soured on the organization over the
reports of embezzlement and dropped his affiliation Iast year. By the time the scandalover the
videotaped employees ettipted, he'was already done with Acorn, he said, and he now believes it
needs to reinvent itself with a'new mission and a-new name,

“We get better; allof us, after we niake mistakes that we learn from,” hie gaid. “Tt's from those
mistakes that'we learn and we-get smarter. I 'think the people in Acorn will get smarter.”

Bertha Lewis, the chief executive of Acorn, said inan e-mail message that her organization’s
problems were the result of “a series of well-trehestrated, relentless, well-funded right-wing
attacks™ reminiscent of the MeCarthy-6ta,

“Cur effective work empowering African- American and lowsincome-voters made us d target,”
she said. “And the videos were o manufactured, sensational story that led to.a rush to judgment
and an unconstitutional act by Congress”

Invthe month after-the videos were released, Acorn commissioned an internal awdit by a former
attorney general of Massachusetts, Scott Harshbarger. His report, released in December, said
the employees portrayved in the videos had not engaged in any legal activity. Last month, the
Brooklyn district attorney’s office completed an investigation of the Acorn employees there who
appeared in thevideo and concluded that they had not taken part In any eriminality.

Nonetheless, the damage had been'done. Republicans and éonservatives attacked the group, in
part because the group’s registration efforts typically signedup voters whowere beleved to
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support Democrats. Those critics saw the videos as evidence of Acorn’s corvuption.

Darrell Issa of California, the ranking Republican on the House Committee on Oversight and
Government Reform, described Acorn at a December hearing as a “criminal organization”
working hand-in-glove with the Obama administration. In February, committee Republicans
released a report saying that Acorn “exploits the peor-and valnerable”™ for-political gain.

A federal district-court judge in New York ruled in December that the Congressional ban on
fanding for the group-was unconstitutional. This month, the:same judge barred federal officials
from enforeing it, but no federal money is flowing to the organization while the government
appeals the ruling.

InJanuary, Mr. O'Keefe and three other men were-arrested in New Orleans and gecused of
 trying to tamper with the office telephone system of Senator Mary L. Landrien, Democrat of
Louisiana.

Mr. O'Keefe has denied the charges and said the group was teying to investigate complaints
that constituents calling Ms. Landriew’s-office could not get through to criticize her support of a
health care overhaul bill.

Theo Emery contributed reporting from Washington.

This-article-has been revised to-reflect the followiig correction:
Correctior: March 23, 2010

Several articles since September about the iroubles of the community organizing groupAcorn
referred incorrectly or-imprecisely to one aspect of videotaped encounters between Acorn workers
and fwo conservative activists that contributed to the group’s problems.

In the encounters, the activists posed us a prostitute and a pimp and discussed prostitution with: the
waorkers. But while footage shot away from the offices shows one activist, James O'Keefe, in a
Jramboyant pimp costume; there is no-indication that he waes wearing the costume while talking to
the Acorn workers.

Theerrors-occurred in articles on Sept. 16 and Sept. 19, 2009, and on Jan. 31 of this-year. Because of
an editing error, the mistakewas repeated in an article in some coples on Saturday.
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Americans’ Views on Money in Politics

Most Americans say that money has too much of an influence on politicians and that campaign

The nationwide telephone poll was conducted on landlines and cellphones May 28-31 with 1,022
adults and has a margin of sampling error of plus or minus three percentage points. Full
methodology.

Show responses from

¢ Influence of Money on Elections

* The Need for Reform

» Are Political Donations Free Speech?
o  Which Party Benefits Most?

Influence of Money on Elections

In a rare show of unity, Americans, regardless of their political affiliation, agree that money has
too much influence on elections, the wealthy have more influence on elections, and candidates
who win office promote policies that help their donors.

Thinking about United States elections, do you think all Americans have an
equal chance to influence the elections process, or do you think wealthy
Americans have more of a chance to influence the elections process than other
Americans?

Equal influence

31%

Wealthy have more influence
66%

Thinking about the role of money in American political campaigns today, do you
think money has too much influence, too little influence or is it about right?

Too much

84%

Too little

About right

10%

Don't know/No answer
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How often do you think candidates who win public office promote policies that
directly help the people and groups who donated money to their campaigns —
most of the time, sometimes, rarely or never?

Most of the time

55%

Sometimes

30%

Rarely

9%

Never

Depends

Don't know/No answer

The Need for Reform

With near unanimity, the public thinks the country’s campaign finance system needs significant
changes. There is strong support across party lines for limiting the amount of money individuals
can contribute to political campaigns, limiting the amount of money groups not affiliated with
candidates can spend, and requiring unaffiliated groups to publicly disclose their donors if they
spend money during a political campaign.

Which of the following three statements comes closest to expressing your overall
view of the way political campaigns are funded in the United States: 1) On the
whole, the system for funding political campaigns works pretty well and only
minor changes are necessary to make it work better.2) There are some good
things in the system for funding political campaigns but fundamental changes
are needed.3) The system for funding political campaigns has so much wrong
with it that we need to completely rebuild it.

Only minor changes
13%

Fundamental changes
39%

Completely rebuild
46%

No changes needed
Don't know/No answer

This question was asked only of people who answered that the system needed
changes.Looking ahead, are you optimistic or pessimistic that changes will be
made to improve the way political campaigns are funded in the United States?

Optimistic
39%
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Pessimistic
58%

Which one of the following two positions on campaign financing do you favor
more: limiting the amount of money individuals can contribute to political
campaigns, or allowing individuals to contribute as much money to political
campaigns as they would like?

Limiting
77%
Allowing
21%

Currently, groups not affiliated with a candidate are able to spend unlimited
amounts on advertisements during a political campaign. Do you think this kind
of spending should be limited by law, or should it remain unlimited?

Should be limited

78%

Should remain unlimited
19%

Don't know/No answer

Do you think groups not affiliated with a candidate that spend money during
political campaigns should be required to publicly disclose their contributors, or
do you think it's O.K. for that information to remain private?

Should publicly disclose
75%

Should remain private
22%

Don't know/No answer

Are Political Donations Free Speech?

On the whole, Americans do not think donating money to political candidates is a form of free
speech. Yet, opinions diverge along party lines with Republicans divided and slightly more
inclined than Democrats or independents to agree.

Do you consider money given to political candidates to be a form of free speech
protected by the First Amendment to the Constitution or not?

Yes, free speech
41%
No, not
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54%
Which Party Benefits Most?

While a majority of all Americans (including most Republicans and independents) think both
parties benefit equally from money in political campaigns, most Democrats think the Republican
Party benefits more.

In general, which political party do you think benefits the most from the amount
of money in politics today — the Republican Party, the Democratic Party, or do
both parties benefit about equally?

Republican Party
23%

Democratic Party
14%

Both equally
58%
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POLITICS

FDonor Names Remain Secret as Rules Shift

By MICHAEL LUOQ and STEPHANIE STROM  SEFT. 20, 2010

k Crossroads Grassroots Policy Strategies would certainly seem to the casual
observer {0 be a political organization: Karl Rove, a political adviser to
President George W. Bush, helped raise money for it; the group is ran by a
cadre of experienced political hands; it has spent millions of dollars on
television commercials attacking Demoecrats in key Senate races across the
country.

Yet the Republican operatives who created the group earlier this year set it
up as a 501{c){(4) nonprofit corporation, so its primary purpose, by law, is not
supposed to be political.

The rule of thumb, in fact, is that more than 50 percent of a 501(¢)(4)’s
activities cannot be political. But that has not stopped Crossroads and a raft of
other nonprofit advocacy groups like it — mostly on the Republican side, so far
— from becoming some of the biggest players in this year's midterm elections,
in part because of the anonymity they afford donors, prompting outcries from
campaign finance watchdogs.

The chances, however, that the flotilla of groups will draw much legal
scrutiny for their campaign activities seem slim, because the organizations,
which have been growing in popularity as conduits for large, unrestricted
donations among both Republicans and Democrats since the 2006 election,
fall into something of a regulatory netherworld.

Neither the Internal Revenue Service, which has jurisdiction over
nonprofits, nor the Federal Election Commission, which regulates the

http:iAvww nytimes.com/2010/08/21/us/politics/2imeney tmi?_r=0 15
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financing of federal races, appears likely to examine them closely, according to
campaign finance watchdogs, lawyers who specialize in the field and current
and former federal officials.

A revamped regulatory landscape this year has elevated the attractiveness
to political operatives of groups like Crossroads and others, organized under
the auspices of Section 501{c) of the tax code. Unlike so-called 527 political
organizations, which can also accept donations of unlimited size, 501(c) groups
have the advantage of usually not having to discloge their donors’ identity.

This is argnably more important than ever after the Supreme Court
decision in the Citizens United case earlier this year that eased restrictions on
corporate spending on campaigns.

Interviews with a half-dozen campaign finance lawyers yielded an
anecdotal portrait of corporate political spending since the Citizens United
decision. They agreed that most prominent, publicly traded companies are
staying on the sidelines.

But other companies, mostly privately held, and often small to medium
size, are jumping in, mainly on the Republican side. Almost all of them are
doing so through 501{c) organizations, as opposed to directly sponsoring
advertisements themselves, the lawyers said.

“I can tell you from personal experience, the money’s flowing,” said
Michael E. Toner, a former Republican F.E.C. commissioner, now in private
practice at the firm Bryan Cave.

The growing popularity of the groups is making the gaps in oversight of
them increasingly worrisome among those mindful of the influence of money
on politics.

“The Supreme Court has completely lifted restrictions on corporate
spending on elections,” said Taylor Lincoln, research director of Public
Citizen’s Congress Waich, a watchdog group. “And 501(c) serves as a haven for
these front groups to run electioneering ads and keep their donors completely
secret.”

Almost all of the biggest players among third-party groups, in terms of

buying television time in House and Senate races since August, have been

http:/Avww nytimes com/2010/08/21/us/politics/ 2t maney Himi?_r=Q
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501(c) organizations, and their purchases have heavily favored Republicans,
according to data from Campaign Media Analysis Group, which tracks political
advertising.

They include 501(¢)(4) “social welfare” organizatious, like Crossroads,
which has been the top spender on Senate races, and Americans for Prosperity,
another pro-Republican group that has heen the leader on the House side;
501{c)(5) labor unions, which have been supperting Democrats; and 501(c)(6)
trade associations, like the United States Chamber of Commerce, which has
been spending heavily in support of Republicans.

Charities organized under Section 501(c){3)} are largely prohibited from
political activity because they offer their donors tax deductibility.

Campaign finance watchdogs have raised the most questions about the
political activities of the “social welfare” organizations. The burden of
monitoring such groups falls in large part on the LR.S. But lawyers, campaign
finance watchdogs and former LR.S. officials say the agency has had little
incentive to police the groups because the revenue-collecting potential is small,
and because its main function is not to oversee the integrity of elections.

The LR.S. division with oversight of tax-exempt organizations “is
understaffed, underfunded and operating under a tax system designed to
collect taxes, not as a regulatory mechanism,” said Marcus 8. Owens, a lawyer
who once led that unit and now works for Caplin & Drysdale, a law firm
popular with liberals seeking to set up nonprofit groups.

In fact, the I.R.S. is unlikely to know that some of these groups exist until
well after the election because they are not required to seek the agency’s
approval until they file their first tax forms — more than a year after they begin
activity.

“These groups are popping up like mushrooms after a rain right now, and
many of them will be out of business by late November,” Mr. Owens said.
“Technically, they would have until January 2012 at the earliest to file anything
with the LR.S. It’s a farce.”

A repart by the Treasury Department’s inspector general for tax

administration this vear revealed that the LR.S. was not even reviewing the

http:fAwww nytimes com/2010/09/21/us/politics/ 21 maney himi?_r=0 35
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required filings of 527 groups, which have increasingly been supplanted by
501(c)(4) organizations.

Social welfare nonprofits are permitted to do an unlimited amount of
lobbying on issues related to their primary purpose, but there are limits on
campaigning for or against specific candidates.

LR.S. officials cautioned that what may seem like political activity to the
average lay person might not be considered as such under the agency’s legal
criteria.

“Federal tax law specifically distinguishes among activities to influence
legislation through lobbying, to support or oppose a specific candidate for
election and to do general advocacy to influence public opinion on issues,” said
Sarah Hall Ingram, commissioner of the L.R.S. division that oversees
nonprofits. As a result, rarely do advertisements by 501{c)(4) groups explicitly
call for the election or defeat of candidates. Instead, they typically attack their
positions on issues,

Steven Law, president of Crossroads GPS, said what distinguished the
group from its sister organization, American Crossroads, which is registered
with the F.E.C. as a political committee, was that Crossroads GPS was focused
over the longer term on advocating on “a suite of issues that are likely to see
some sort of legislative response. ” American Crossroads’ efforts are geared
toward results in this year’s elections, Mr. Law said.

Since August, however, Crossroads GPS has spent far more on television
advertising on Senate races than American Crossroads, which must disclose its
donors.

The elections commission could, theoretically, step in and rule that groups
like Crossroads GPS should register as political committees, which would force
them to disclose their donors. But that is unlikely because of the current make-
up of the commission and the regulatory environment, campaign finance
lawyers and watchdog groups said. Four out of six commissioners are needed
to order an investigation of a group. But the three Republican commissioners
are inclined to give these groups leeway.

Donald F. McGahn, a Republican commissioner, said the current

hitp:/Avww nytimes.com/2010/08/21/us/potitics/2imoney htm{?_r=0 45
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commission and the way the Republican members, in particular, read the case

law, gave such groups “quite a bit of latitude.”
Aversion of this articie appears In print on September 21, 2010, on page Al of the New York edition
with the headline: Donor Names Remain Secret As Rules Shift.

© 2015 The New York Times Company
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LR.S. Suspends Official at Center of

Storm

By JONATHAN WEISMANMAY 23, 2013

WASHINGTON — Lois Lerner, the head of the Internal Revenue
Service’s division on tax-exempt organizations, was put on
administrative leave Thursday, a day after she invoked the Fifth

investigating her division’s targeting of conservative groups.

Lawmakers from both parties said Thursday that senior I.R.S.
officials had requested Ms. Lerner’s resignation but that she refused,
forcing them to put her on leave instead. Whether her suspension
will lead to dismissal was unclear, given Civil Service rules that
govern federal employment.

“The I.R.S. owes it to taxpayers to resolve her situation quickly,” said
Senator Charles E. Grassley, Republican of Iowa. “She shouldn’t be
in limbo indefinitely on the taxpayers’ dime.”

The move to put Ms. Lerner on leave came minutes after Senators
Carl Levin, Democrat of Michigan, and John McCain, Republican of
Arizona, released a letter to the new acting I.R.S. commissioner,
Daniel I. Werfel, demanding her immediate suspension for what they
said was her failure to disclose information to their Senate
Permanent Subcommittee on Investigations.

“Given the serious failure by Ms. Lerner to disclose to this
subcommittee key information on topics that the subcommittee was
investigating, we have lost confidence in her ability to fulfill her
duties as director of exempt organizations at the I.R.S.,” wrote Mr.
Levin and Mr. McCain.

If Ms. Lerner is dismissed, she will be the third senior I.R.S. official
to lose his or her job in the scandal. The acting commissioner, Steven
Grant, director of the tax-exempt and government entities division,
is retiring.

On May 10, Ms. Lerner delivered an awkward apclogy fo Tea Party
and other conservative groups whose applications for tax exemptions
had been singled out for special scrutiny. At that time, she said she
had learned of the targeting in 2012, when Tea Party groups publicly
accused the L.R.S. of mistreatment.
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But days later, a Treasury inspector general’s audit appeared to make
it clear that she had known of the effort before then and had tried to
reshape it. Lawmakers accused her of lying.

On Wednesday, appearing before the House Comimittee on Oversight
and Government Reform, Ms. Lerner gave an opening statement in
which she said she had not lied to Congress and had done nothing
wrong. She then invoked her constitutional right against self-
incrimination and declined to testify.

But Representative Darrell Issa, Republican of California, the
committee’s chairman, said that with her opening statement, Ms.
Lerner had lost the right not to testify. He said he was considering
calling her back.

“Everything she said under cath is subject to perjury,” Mr. Issa said.
“This is not one of those things where you can put the genie back in
the bottle.”

Ken Corbin, a deputy director in the LR.S.’s wage and investment
division, was named acting director of Ms. Lerner’s division.
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DEPARTMENT OF THE TREASURY
internal Revenue Service

28 CFR Part1

[REG-134417-13)

AIN 1545-BL81

it

for Tax-Exeropt Soclal
Wellare Organizations on Candidate-
Ralated Political Activitles

Paperwork Reduction Act

The cellection of Information
cﬂnlamed in this motice of proposed
king has been submitted to the
Dfﬁm of Management and Budget for
review in socordance with the
Paperwork Reduction Act of 1995 (44
U.5.C. 8507{d}). Comments on the
collection of inforoation should be sent
1o the Office of Management and
Budget, Attr: Diesk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
W gran, DO 20603, with coples to

AGENCY: Internal Revenue Se
Treasury,

acnion: Notice of proposed rolemaking.

foe (IRS)

sumMaRY: This document contains
proposed regulations that provide
guidance to tax-exempt social welfare
organizations on political activities
reiated to candidates that wili notba
considered to promote social welfare.
These ions will affect &

the Internal Revenue Service, Altn: IRS
Raparts Clearance Officer,
SE:W.CARMP:T:T:SF, Washington, NG
20224, Comments an the collection of
information should be received by
January 28, 2014,

unreliable. The expected recordkeepars
are secton 503{c){4} organizations that
choose to contribute to, and o seek s
wrilten representation from, a section
501{c) organization.

Estimated number of recordkeepers:
2,800,

Estimated average annual burdes
hours per recordkeoper: 2 hours,

Estimated total annuval recordkeeping
burden: 4,000 hours.

A particular section 50H{c){4)
organization may require more or lass
time, depending on the number of
constributions for which a representation
is sought.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of infurmation
Lmles;s it d;-ipiau a valid control

gued by the Offiee of

Comments are specifically req i
CORCOTINTIE

Whether the proposed collection of
information is nevessary for the proper

sovial welfare nrganizations and :
organizations secking such status, This
decument requests comments from the
public regarding thess proposed
regulations. This document also
requasts conmnents from the public
regarding the standard under current
regulations that considers a tax-exempt
social welfare organization to be
operated exclusively for the pmmotmn
of social wellfare if it is “primarily”
engaged in activities that ymmotv the
commoen good and general welfare of the

people of the comumnity, including
hnw this standard should be measured
and whether this standard should be
changed.

DATES: Writlen or slectronic comments
and requests for a public hearing must
be veceived by Fetwuary 27, 2014,
ADDRESSES: Send submissions to
CUPALPDIPR (REG-134417-13), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044, Submissions
may be hand-delivered Monday throagh
Friday between the hours of 8 a.m. and
4 p.n. to COPALPDIPR (REG-154417~
13}, Courier's Desk, Internal Revenue
Service, 1111 Constitution Avenus NW.,
Washington, DC, or sent efectronically
via the Federal eRulemaking Portal at
Bttp:dfwww.regulations gov (RS REG-
13441713},

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Amy F. Giuliano at {202} 317-5800;
concerning submission of comments
and requests for a public hearing,
Oluwatunmilayo Tayior at {202} 317~
691 {not 1ol Aree numbers).

SUPPLEMENTARY INFORMATION:

performance of the functions of the IRS,
including whether the information will
have proactival utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, atility, and clarity of
the information to be coliected may be
enhanced; and

How the burden of complying with
the proposed oollection of mformation
may be minimized, incloding through
forms of information technology.

The collection of information in these
proposed regulations is in § 1.501{c){4)-
Ha2)EHND), which provides a special
rule for contributions by an organization
described in section 581{c}4) of the
Internal Revenue Code (Codel to an
arganization described in section 501cl
Generally, a contribubion by a section
501{c}{¢) organization to a section 501ic)
organization that engages in candidate-
related political activity will be
considered candidate-related political
activity by the section 501{c}{4}
organization. The special rule in
§1.501{cHa)}-Ha) 2){HD) provides that
a gonfribution to a section 5{1{c}
organization will not be treated as a
contribution to an organdzation engaged
in vandidate-related political activity if
the contributor orgauization ohtains a
written representation from an
authorized officer of the reciplent
organization stating that the reciplent
c ization does not inapy
such activity and the contribution is
subject to a written vesiriction that it not
be used for candidate-related political
activity. This special provision would
not apply i the contributor organization
knows or has reason to know that the
Tep ton is i or

Management and Budget.

Books or regords relating to a
collection of information must be
retained as long as their cantents may
become material in the administration
of any internal revenue law, Genorally,
tax returns and return information we
confidential, as requized hy section
6103,

Background

Section 501{c)4} of the Code provides
a Federal income tax exemption, in part,
for “felivic leagues ar organizations not
weganized for profit but operated
exclustvely for the promotion of social
welfare.” This exemption dates back to
the enactment of the faderal income tax
in 1913. See Tariff Act of 1913, 35 Stat.
114 (1913}, The statutory provision was
largely unchanged until 1998, when
section 501{c)4} was amended to
probibit invrement of an orgenization’s
net earnings to private shareholders or
individuals,

Prior to 1924, the aceompanying
Treasury requlaimns did not elaborate
on the mezmm@, x of “promation of social
walfare.” Soe Hegulations 33 (Rev ], art.
67 {1918). Treasury regulations
pmmuigmed in 1924 explained that
civic Ieagues qualifying for exemption
under section 231{8] of the Revenue Act
of 1924, the predecessor fo section
501{c)4]) of the 1988 Code, are “those
not organized for profit but operated
exclusively for purposes beneficial te
the community as a whole,” and
generatly include *organizations
engaged in promoting the welfare of
mankind, other than organizations
comprehended within {section 2316} of
the Revenue Act of 1924, the
predecessor 1o section 50Hc)a) ofthe
1988 Codel.” See Regulations 85, art,
518 {1924}, The regulations remained
substantially the same until 1959,
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The current regulations under section
501(c}{4) were proposed and finalized in
1959. They provide that “lajn
organization is operated exclusively for
the promotion of social welfare if it is
primarily engaged in promoting in some
way the common good and general
welfare of the people of the
community.” Treas. Reg. §1.501(c)(4)~
1(a){2)(i). An organization “embraced”
within section 501(c}(4) is one that is
“operated primarily for the purpose of
bringing about civic hetterments and
social improvements.” Id. The
regulations further provide that “{tihe
promotion of social welfare does not
include diroct or indirect participation
or intervention in political campaigns
on behalf of or in opposition to any
candidate for public office.” Treas. Reg.
§1.501{c}(4)-1{a){2}(ii). This language is
similar to language that appears in
section 501{c)(3) requiring section
501(c}{3) organizations not to
“participate in, or intervene in
(including the publishing or distributing
of statements), any political campaign
on hehalf of {or in oppaosition to) any
candidate for public office” (“political
campaign intervention”). However,
unlike the absolute prohibition that
applies to charitable organizations
described in section 501(c)(3}, an
organization that primarily engages in
activities that promote social welfare
will be considered under the current
regulations to be operating exclusively
for the promotion of social welfare, and
may qualify for tax-exempt status under
section 501{c)(4), even though it engages
in some political campaign intervention.

The section 501(c)(4) regulations have
not been amended since 1859, although
Congress took steps in the intervening
vears to address further the relationship
of political campaign activities to tax-
exempt status. In particular, section 527,
which governs the tax treatment of
political organizations, was enacted in
1975 and provides generally that
amounts received as contributions and
other funds raised for political purposes
(section 527 exempt function income}
are not subject to tax. Section 527(e)(1)
defines a “political organization” as “a
party, committee, association, fund, or
other organization {whether or not
incarporated) organized and operated
primarily for the purpose of directly or
indirectly accepting contributions or
making expenditures, or both, for an
exempt function.” Section 527(f} also
imposes a tax on exempt organizations
described in section 501(c), inclnding
section 501{c)(4) social welfare
organizations, that make an expenditure
furthering a section 527 exempt
function. The tax is imposed on the

lesser of the organization’s net
investment income or section 527
exempt function expenditures. Section
527(c){2) defines “exempt function” as
“the function of influencing or
attempting to influence the selection,
nomination, election, or appointment of
any individual to any federal, state, or
local public office or office in a political
organization, or the clection of
Presidential or Vice-Presidential
electors™ (referred to in this document
as “section 527 exempt function”).

Unlike the section 501(c}{3) standard
of political campaign intervention, and
the similar standard currently applied
under section 501(c}H4), both of which
focus solely on candidates for elective
public office, a section 527 exempt
function encompasses activities related
to a broader range of officials, including
those who are appointed or nominated,
such as executive branch officials and
certain judges. Thus, while there is
currently significant overlap in the
activities that constitute political
campaign intervention under sections
501(c){3) and 501{c){4) and those that
further a section 527 exempt function,
the concepts are not synonymous.

Qver the years, the IRS has stated that
whether an organization is engaged in
political campaign intervention depends
upon all of the facts and circumstances
of each case. See Rev. Rul. 78-248
(1978-1 CB 154) (illustrating
application of the facts and
circumstances analysis to voter
education activities conducted by
section 501{c)(3} organizations}; Rev.
Rul. 80-282 {19802 CB 178)
(amplifying Rev. Rul. 78248 regarding
the timing and distribution of voter
education materials}; Rev. Rul, 86-95
(1986-2 CB 73) (holding a public forum
for the purpose of educating and
informing the voters, which provides
fair and impartial treatment of
candidates, and which does not promote
or advance one candidate over another,
does not constitute political campaign
intervention under section 501{c){3}}.
More recently, the IRS released Rev.
Rul. 2007-41 (20071 CB 1421),
providing 21 examples illustrating facts
and circumstances to be considered in
determining whether a section 501{c}(3)
organization’s activities {including voter
education, voter registration, and get-
oul-the-vote drives; individual activity
by organ: sandidate
appearances; business activities; and
Web sites) result in political campaign

1In 2000 and 2002, section 527 was amended to
require political organizations {with some
exceptions) to file a notice with the IRS when first
organized and to periodically disclose publicly
certain infonmation regarding their expenditures
and contributions. See sections 5271} and 527}

intervention. The IRS generally applies
the same facts and circumstances
analysis under section 501(c}{4). See
Rev. Rul. 81-95 (1981-1 CB 332} (citing
revenue rulings under section 501(c)(3)
for examples of what constitutes
participation or intervention in political
campaigns for purposes of section
501(c)(4)).

Similarly, Rev. Rul. 20046 (20041
CB 328) provides six examples
illustrating facts and circumstances to
be considered in determining whether a
section 501(c) organization {such as a
section 501{c)(4} social welfare
organization) that engages in public
policy advocacy has expended funds for
a section 527 exempt function. The
analysis reflected in these revenue
rulings for determining whether an
organization hag engaged in political
campaign intervention, or has expended
funds for a section 527 exempt function,
is fact-intensive.

Recently, increased attention has been
focused on potential political campaign
intervention by section 501(c)(4)
organizations. A recent IRS report
relating to IRS review of applications for
tax-exempt status states that “fone of
the significant challenges with the
501(c}(4) [application] review process
has been the lack of a clear and concise
definition of ‘political campaign
intervention.”” Internal Revenue
Service, “‘Charting a Path Forward at the
IRS: Initial Assessment and Plan of
Action™ at 20 (June 24, 2013). In
addition, “[t]he distinction between
campaign intervention and social
wellare activity, and the measurement
of the organization's social welfare
activities relative to its total activities,
have created considerable confusion for
hoth the public and the IRS in making
appropriate section 501{c}(4)
determinations.” Id. at 28, The Treasury
Department and the IRS recognize that
both the public and the IRS would
benefit from clearer definitions of these
concepts.

Explanation of Provisions
1, Overview

The Treasury Department and the IRS
recognize that more definitive rules
with respect to political activities
related to candidates—rather than the
existing, fact-intensive analysis—would
be belpful in applying the rules
regarding qualification for tax-exempt
status under section 501(c}{4). Although
more definitive rules might fail to
capture (or might sweep in) activities
that would (or would not) be captured
under the IRS” traditional facts and
circumstances approach, adopting rules
with sharper distinctions in this area
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would provide greater certainty and
reduce the need for detailed factual
analysis in determining whether an
organization is descrihed in section
501(c}4). Accordingly, the Treasury
Department and the IRS propose to
amend Treas. Reg, § 1.501(c}(4)-1{a)(2)
to identify specific political activitiss
that would he considered candidate-
rclated political activities that do not
promote social welfare.

To distinguish the proposed rules
under section 501(c){4) from the section
501(c}(3) standard and the similar
standard currently applied under
section 501{c)(4). the proposed
regulations would amend Treas. Reg.
§1.501{c}(4)-1{a)(2)(ii) to delete the
current reference to “direct or indirect
participation or intervention in political
campaigns on behalf of or in opposition
to any candidate for puhlic office,”
which is similar to language in the
section 501{c)(3} statute and regulations.
Instead the proposed regulations would
revise Treas. Reg. § 1.501(c}{(4)}-
1(a){2)(ii} to state that “{t]he promotion
of social welfare does not include direct
or indirect candidate-related political
activity.” As explained in more detail in
section 2 of this preamble, the proposed
rules draw upon existing definitions of
political campaign activity, hoth in the
Code and in federal election law, to
define candidate-related political
activity that would not be considered to
promote social welfare. The proposed
rules draw in particular from certain
statutory provisions of section 527,
which specifically deals with political
organizations and taxes section 501(c}
organizations, including section
501(c}{4) organizations, on certain types
of political campaign activities.
Recognizing that it may be heneficial to
have a more uniform set of rules relating
to political campaign activity for tax-
exempt organizations, the Treasury
Department and the IRS request
comments in suhparagraphs a through ¢
of this section of the preamhle regarding
whether the same or a similar approach
should be adopted in addressing
political campaign activities of other
section 501{c) organizations, as well as
whether the regulations under section
527 should be revised to adopt the same
or a similar approach in defining section
527 exempt function activity.

a. Interaction With Section 501{c)(3}

These proposed regulations do not
address the definition of political
campaign intervention under section
501(c}{3). The Treasury Department and
the IRS recognize that, because such
intervention is absolutely prohibited
under section 501(c}{3), a more nuanced
consideration of the totality of facts and

circumstances may be appropriate in
that context. The Treasury Department
and the IRS request comments on the
advisability of adopting an approach to
defining political campaign intervention
under section 501(c}(3) similar to the
approach set forth in these regulations,
either in lieu of the facts and
circumstances approach reflected in
Rev. Rul. 2007-41 or in addition to that
approach {for example, by creating a
clearly defined presumption or safe
harbor). The Treasury Department and
the IRS also request comments on
whether any modifications or
exceptions would be needed in the
section 501{c)(3} context and, if so, how
to ensure that any such modifications or
exceptions are clearly defined and
administrahle. Any such change would
he introduced in the form of proposed
regulations to allow an additional
opportunity for public comment.

h. Interaction With Section 527

As noted in the “Background” section
of this preamble, a section 501(c}{4)
organization is subject to tax under
section 527(f) if it makes expenditures
for a section 527 exempt function.
Consistent with section 527, the
proposed regulations provide that
“candidate-related political activity” for
purposes of section 501{c}{4} includes
activities relating to selection,
nomination, election, or appointment of
individuals to serve as public officials,
officers in a political organization, or
Presidential or Vice Presidential
electors. These proposed regulations do
not, however, address the definition of
“exempt function” activity under
section 527 or the application of section
527(f). The Treasury Department and
the IRS request comments on the
advisability of adopting rules that are
the same as or similar to these proposed
regulations for purposes of defining
section 527 exempt function activity in
lieu of the facts and circumstances
approach reflected in Rev, Rul. 2004-6.
Any such change would be introduced
in the form of proposed regulations to
allow an additional opportunity for
public comment.

¢. Interaction With Sections 501(c)(5)
and 501(c){6)

The proposed regulations define
candidate-related political activity for
soctal welfare organizations described
in section 501{c}{4). The Treasury
Department and the IRS are considering
whether to amend the current
regulations under sections 501(c}(5) and
501{c}{6) to provide that exempt
purposes under those regulations
{which include “the betterment of the
conditions of those engaged in [labor,

agricultural, or horticultural] pursuits”
in the case of a section 501(c)(5)
organization and promoting a “common
business interest” in the case of a
section 501(c)(6) organization) do not
include candidate-related political
activity as defined in these proposed
regulations. The Treasury Department
and the IRS request comments on the
advisahility of adopting this approach in
defining activities that do not further
exempt purposes under sections
501(c)(8) and 501{c)(6). Any such
change would he introduced in the form
of proposed regulations to allow an
additional opportunity for public
comment.

d. Additional Guidance on the Meaning
of “Operated Exclusively for the
Promotion of Social Welfare”

The Treasury Department and the IRS
have received requests for guidance on
the meaning of “primarily” as used in
the ¢urrent regulations under section
501(c)(4). The current regulations
provide, in part, that an organization is
operated exclusively for the prometion
of social welfare within the meaning of
section 501(c)(4) if it is “primarily
engaged'’ in promoting in some way the
common good and general welfare of the
people of the community. Treas. Reg.
§1.501{c}(4)-1{a)(2)(i). As part of the
same 1959 Treasury decision
promulgating the current section
501(c}(4) regulations, regulations under
section 501{c)(3} were adopted
containing similar language: “faln
organization will be regarded as
‘operated exclusively” for one or more
exempt purposes only if it engages
primarily in activities which
accomplish one or more of such exempt
purposes specified in section 501(c}(3).”
Treas. Reg. §1.501{c)(3}-1{c)(1). Unlike
the section 501(c){4) regulations,
however, the section 501(c)(3}
regulations also provide that “[aln
organization will not be so regarded if
more than an insubstantial part of its
activities is not in furtherance of an
exempt purpose.” Id.

Some have questioned the use of the
“primarily” standard in the section
501(c}{4) regulations and suggested that
this standard should he changed. The
Treasury Department and the IRS are
considering whether the current section
501(c)(4) regulations should be modified
in this regard and, if the “primarily”
standard is retained, whether the
standard should be defined with more
precision or revised to mirror the
standard under the section 501(c}{(3)
regulations. Given the potential impact
on organizations currently recognized as
descrihed in section 501(c}{4) of any
change in the “primarily” standard, the
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Treasury Department and the IRS wish
to receive comments from a broad range
of organizations before deciding how to
proceed. Accordingly, the Treasury
Department and the IRS invite
comments from the public on what
proportion of an organization’s activities
must promote social welfare for an
organization to qualify under section
501(c}{4) and whether additional limits
should be imposed on any or all
activities that do not further social
welfare. The Treasury Department and
the IRS also request comments on how
to measure the activities of
organizations seeking to qualily as
section 501{c)(4} social welfare
organizations for these purposes.

2. Definition of Candidate-Related
Political Activity

These proposed regulations provide
guidance on which activities will he
considered candidate-related political
activity for purposes of the regulations
under section 501{c){4). These proposed
regulations would replace the language
in the existing final regulation under
section 501{c)(4)—"participation or
intervention in political campaigns on
behalf of or in opposition to any
candidate for public office”~—with a
new term—"candidate-related political
activity"—to differentiate the proposed
section 501{c)(4) rule [rom the standard
employed under section 501{c}(3) {and
currently employed under section
501(c}{4)}. The proposed rule is
intended to help organizations and the
IRS more readily identify activities that
constitute candidate-related political
activity and, therefore, do not promote
social welfare within the meaning of
section 501{c)(4}. These proposed
regulations do not otherwise define the
promotion of social welfare under
section 501{c)(4). The Treasury
Department and the IRS note that the
fact that an activity is not candidate-
related political activity under these
proposed regulations does not mean that
the activity promotes social welfare,
Whether such an activity promotes
social welfare is an independent
determination.

In defining candidate-related political
activity for purposes of section
501(c}{4), these proposed regulations
draw key concepts from the federal
election campaign laws, with
appropriate modifications reflecting the
purpose of these regnlations to define
which organizations may receive the
benefits of section 501{c}(4} tax-exempt
status and to promote tax compliance
{as opposed to campaign finance
regulation). In addition, the concepts
drawn from the federal election
campaign laws have been modified to

reflect that section 501(c){4)
arganizations may be involved in
activities related to local or state
elections {(in addition to federal
elections), as well as the broader scope
of the proposed delinition of candidate
{which is not limited to candidates for
federal elective office).

The proposed regulations provide that
candidate-related political activity
includes activities that the IRS has
traditionally considered to be political
campaign activity per se, such as
contributions to candidates and
communications that expressly advocate
[or the election or defeat of a candidate.
The proposed regulations also would
treat as candidate-related political
activity certain activities that, because
they occur close in time to an election
or are electionrelated, have a greater
potential to affect the outcome of an
election. Currently, such activities are
suhject 1o a facts and circumstances
analysis before a determination can be
made as to whether the activity furthers
social welfare within the meaning of
section 501(c){(4). Under the approach in
these proposed regulations, such
activities instead would be subject to a
more definitive rule. In addition,
consistent with the goal of providing
greater clarity, the proposed regulations
would identify certain specific activities
as candidate-related political activity.
The Treasury Department and the IRS
acknowledge that the approach taken in
these propaosed regulations, while
clearer, may he both more restrictive
and more permissive than the current
approach, but helieve the proposed
approach is justified by the need to
provide greater certainty to section
501(c)(4) organizations regarding their
activities and reduce the need for fact-
intensive determinations.

The Treasury Department and the IRS
note that a particular activity may fit
within one or more categories of
candidate-related political activity
described in subsections h through e of
this section 2 of the preamble; the
categories are not mutually exclusive.
For example, the category of express
advocacy communications may overlap
with the category of certain
communications close in time to an
election.

a. Definition of “Candidate™

These proposed regulations provide
that, consistent with the scope of
section 527, “candidate” means an
individual who identifies himself or is
proposed by another for selection,
nomination, election, or appointment to
any public office or office in a political
organization, or to be a Presidential or
Vice-Presidential elector, whether or not

the individual is ultimately selected,
nominated, elected, or appointed. In
addition, the proposed regulations
clarify that for these purposes the term
“candidate’ also includes any
officeholder who is the subject of a
recall election. The Treasury
Department and the IRS note that
defining “'candidate-related political
activity™ in these proposed regulations
to include activities related to
candidates for a broader range of offices
(such as activities relating to the
appointment or confirmation of
executive hranch officials and judicial
nominees) is a change from the
historical application in the section
501{c)}{4} context of the section 501(c)(3)
standard of political campaign
intervention, which focuses on
candidates for elective public office
only. Sce Treas. Reg. §1.501(c)(3)}~
1{c}{3}{iii}. These proposed regulations
instead would apply a definition that
reflects the broader scope of section 527
and that is already applied to a section
501{c}{4} organization engaged in
section 527 exempt function activity
through section 527(f).

b. Express Advocacy Communications

These proposed regulations provide
that candidate-related political activity
includes communications that expressly
advocate for or against a candidate.
These proposed regulations draw from
Federal Election Commission rules in
defining “expressly advocate,” but
expand the concept to include
communications expressing a view on
the selection, nomination, or
appointment of individuals, or on the
election or defeat of one or more
candidates or of candidates of a political
party. These proposed regulations make
clear that all communications—
including written, prinied, electronic
(including Internet}, video, and oral
communications—that express a view,
whether for or against, on a clearly
identified candidate (or on candidates of
a political party) would constitute
candidate-related political activity, A
candidate can he “clearly identified” in
a communication hy name, photograph,
or reference {such as “the incumbent”
or a reference to a particular issue or
characteristic distinguishing the
candidate from others). The proposed
regulations also provide that candidate-
related political activity includes any
express advocacy communication the
expenditures for wbich an organization
reports to the Federal Election
Commission under the Federal Election
Campaign Act as an independent
expenditure.
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¢ Public Communications Close in
Time to an Election

Under current guidance, the timing of
a communication about a candidate that
is made shortly before an election is a
factor tending to indicate a greater risk
of political campaign intervention or
section 527 exempt function activity. In
the interest of greater clarity, these
propased regulations would move away
from the facts and circumstances
approach that the IRS has traditionally
applied in analyzing certain activities
conducted close in time to an election.
These proposed regulations draw from
provisions of federal election campaign
laws that treat certain communications
that are close in time to an election and
that refer to a clearly identified
candidate as electioneering
communications, hut make certain
modifications. The proposed regulations
expand the types of candidates and
communications that are covered to
reflect the types of activities an
organization might conduct related to
local and state, as well as federal,
contests, including any election or
hallot measure to recall an individual
who holds state or local elective public
office. In addition, the expansion of the
types of communications covered in the
proposed regulations reflects the fact
that an organization’s tax exempt status
is determined based on all of its
activities, even low cost and volunteer
activities, not just its large expenditures.

Under the proposed definition, any
pnblic communication that is made
within 60 days before a general election
or 30 days before a primary election and
that clearly identifies a candidate for
puhlic office {or, in the case of a general
election, refers to a political party
represented in that election) would be
considered candidate-related political
activity. These timeframes are the same
as those appearing in the Federal
Election Campaign Act definition of
electioneering communications. The
definition of “election,” including what
would be treated as a primary or a
general election, is consistent with
section 527(j} and the federal election
campaign laws.

A communication is “puhlic™ if it is
made using certain mass media
{specificatly, by broadcast, in a
newspaper, or on the Internet),
constitutes paid advertising, or reaches
or is intended to reach at least 500
people {including mass mailings or
telephone banks}. The Treasury
Department and the IRS intend that
content previously posted by an
organizalion on its Web site that clearly
identifies a candidate and remains on
the Web site during the specified pre-

election period would be treated as
candidate-related political activity.

The proposed regulations also provide
that candidate-related political activity
includes any communication the
expenditures for which an organization
reports to the Federal Election
Commission under the Federal Election
Campaign Act, including electioneering
communications.

The approach taken in the proposed
definition of candidate-related political
activity would avoid the need to
consider potential mitigating or
aggravating circumstances in particular
cases {such as whether an issue-oriented
communication is “neutral” or “biased”
with respect to a candidate). Thus, this
definition would apply without regard
to whether a public communication is
intended to influence the election or
some other, non-electoral action {such
as a vote on pending legislation} and
without regard to whether such
communication was part of a series of
similar communications. Moreover, a
public communication made outside the
60-day or 30-day period would not be
candidate-related political activity if it
does not fall within the ambit of express
advocacy communications or another
specific provision of the definition. The
Treasury Department and the IRS
request comments on whether the
length of the period should be longer (or
shorter) and whether there are particular
communications that (regardless of
timing) should be excluded from the
definition because they can he
presumed to neither inflnence nor
constitute an attempt to influence the
cutcome of an election. Any comments
should specifically address how the
proposed exclusion is consistent with
the goal of providing clear rules that
avoid fact-intensive determinations.

The Treasury Department and the IRS
also note that this rule regarding puhlic
communications close in time to an
election would not apply to puhlic
communications identifying a candidate
for a state or federal appointive office
that are made within a specified number
of days before a scheduled appointment,
conlirmation hearing or vote, or other
selection event. The Treasury
Department and the IRS request
comments on whether a similar rule
should apply with respect to
communications within a specified
period of time before such a scheduled
appointment, confirmation hearing or
vote, or other selection event.

d. Contributions to a Candidate,
Political Organization, or any Section
501(c) Entity Engaged in Candidate-
Related Political Activity

The proposed definition of candidate-
related political activity would include
contributions of money or anything of
value to or the solicitation of
contributions on behalf of (1} any
person if such contribution is
recognized under applicable federal,
state, or local campaign finance law as
a reportable contribution; (2} any
political party, political committee, or
other section 527 organization; or (3}
any organization described in section
501(c) that engages in candidate-related
political activity within the meaning of
this proposed rule. This definition of
contribution is similar to the definition
of contribution that applies for purposes
of section 527. The Treasury
Department and the IRS intend that the
term “‘anything of value” would inclnde
both in-kind donations and other
support (for example, volunteer hours
and free or discounted rentals of
facilities or mailing lists}. The Treasury
Department and the IRS request
comments on whether other transfers,
such as indirect contributions described
in section 276 to political parties or
political candidates, should be treated
as candidate-related political activity.

The Treasury Department and the IRS
recognize that a section 501{(c)(4}
organization making a contribution may
not know whether a recipient section
501(c) organization engages in
candidate-related political activity. The
proposed regulations provide that, for
purposes of this definition, a recipient
organization would not be treated as a
section 501(c) organization engaged in
candidate-related political activity if the
contributor organization ohtains a
written representation [rom an
authorized officer of the recipient
organizalion stating that the recipient
organization does not engage in any
such activity and the contribution is
snbject to @ written restriction that it not
be nsed for candidate-related political
activity. This special provision would
apply only if the contrihutor
organization does not know or have
reason to know that the representation
is inaccurate or unreliable.

e. Election-Related Activities

The proposed definition of candidate-
related political activity would include
certain specified election-related
activities, including the conduct of voter
registration and get-out-the-vote drives,
distribution of matertal prepared by or
on behalf of a candidate or section 527
organization, and preparation or
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distribution of a voter guide and
accompanying material that refers to a
candidate or a polifical party. In
addition, an organization that hosts an
event on its premises or conducts an
event off-site within 30 days of a
primary election or 60 days of a general
election at which one or more
candidates in such election appear as
part of the program (whether or not such
appearance was previously scheduled)
would be engaged in candidate-related
political activity under the proposed
definition,

The Treasury Department and the IRS
acknowledge that under the facts and
circumstances analysis currently used
for section 501{c){4) organizations as
well as for section 501{c}(3}
organizations, these clection-related
activities may not be considered
political campaign intervention if
conducted in a non-partisan and
unbiased manner. However, these
determinations are highly fact-intensive.
The Treasury Department and the IRS
request comments on whether any
particular activities conducted hy
section 501{c)(4} organizations should
be excepted from the definition of
candidate-related political activity as
voter education activity and, if so, a
description of how the proposed
exception will both ensure that
excepted activities are conducted in a
non-partisan and unbiased manner and
avoid a fact-intensive analysis.

f. Attribution to a Section 501{c}{4)
Organization of Certain Activities and
Communications

These proposed regulations provide
that activities conducted hy an
organization include, but are not limited
1o, {1) activities paid for by the
organization or conducted by the
organization’s officers, directors, or
employees acting in that capacity, or by
volunteers acting under the
organization’s direction or supervision;
{2} communications made (whether or
not such communications were
previously scheduled) as part of the
program at an official function of the
organization or in an official publication
of the organization; and (3) other
communications {such as television
advertisements) the creation or
distribution of which is patd for by the
organization. These proposed
regulations also provide that an
organization’s Web site is an official
publication of the organization, so that
material posted by the organization on
its Welbs site may constitute candidate-
related political activity. The proposed
regulations do not specifically address
material posted by third parties on an
organization's Web site. The Treasnry

Department and the IRS request
comments on whether, and under what
circumstances, material posted by a
third party on an interactive part of the
organization's Web site should be
attributed to the organization for
purposes of this rule, In addition, the
Treasury Department and the IRS have
stated in guidance under section
501(c)(3) regarding political campaign
intervention that when a charitable
organization chooses to establish a link
to another Web site, the organization is
responsible for the consequences of
establishing and maintaining that link,
even if it does not have control over the
content of the linked site. See Rev. Rul.
2007—41. The Treasury Department and
the IRS request comments on whether
the consequences of establishing and
maintaining a link to another Web site
should be the same or different for
purposes of the proposed definition of
candidate-related political activity.

Proposed Effective/Applicability Date

These regulations are proposed to be
effective the date of publication of the
Treasury decision adopting these rules
as final regulations in the Federal
Register. For proposed date of
applicability, sce §1.501(c}{4)-1(c).

Statement of Availability for IRS
Documents

For copies of recently issued Revenue
Procedures, Revenue Rulings, Notices,
and other guidance published in the
Internal Revenue Bulletin or Cumulative
Bulletin, please visit the IRS Web site at
http:/iwww.irs.gov or the
Superintendent of Documents, U.S5.
Government Printing Office,
Washington, DC 20402,

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5} does not apply fo these
regulations. It is hereby certified that
this rule will not have a signilicant
economic impact on a substantial
number of small entities. This
certification is based on the fact that
only a minimal burden would be
imposed by the rule, if adopted. Under
the proposal, if a section 501{c)(4)
organization chooses to contribute to a
section 501{c) organization and wants
assurance that the contribution will not
be treated as candidate-related political
activity, it may seek a written

representation that the recipient does
not engage in candidate-related political
activity within the meaning of these
regulations. Therefore, a regulatory
flexibility analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required, Pursuant to section 7805(f)
of the Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or slectronic comments
that are submitted timely to the IRS. The
Treasury Department and the IRS
generally request comments on all
aspects of the proposed rules. In
particular, the Treasury Department and
the IRS request comments on whether
there are other specific activities that
should be included in, or excepted
from, the definition of candidate-related
political activity for purposes of section
501(c)(4). Such comments should
address how the proposed addition or
exception is consistent with the goals of
providing more definitive rules and
reducing the need for fact-intensive
analysis of the activity. All comments
submitted by the public will be made
available for public inspection and
copying at www.regulations.gov or upon
request,

A public hearing will he scheduled if
requested in writing by any person who
timely submits written comments. If a
puhlic hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register,

Drafting Information

The principal author of these
regulations is Amy F. Giuliano, Office of
Associate Chief Counsel (Tax Exempt
and Government Entities}. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:
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PART 1--INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Autherity: 26 U1.5.C. 7805 * * =
® Par. 2. Section 1.501(c){4)-1 is
proposed to be amended by revising the
first sentence of paragraph {a)(2)(ii) and
adding paragraphs (a}(2)(iii) and (¢) to
read as follows:

§1.501{c}{4)}-1 Civic organizations and
local associations of employees.

(a) I

(2) kK %

(it} * * * The promotion of social
welfare does not include direct or
indirect candidate-related political
activity, as defined in paragraph
{a)(2}(iii) of this section. * * *

(iii} Definition of candidate-related
political activity—(A} In general. For
purposes of this section, candidate-
related political activity means:

{1) Any communication (as defined in
paragraph {a){2}(ii1)(B){3) of this section)
expressing a view on, whether for or
against, the selection, nomination,
election, or appointment of one or more
clearly identified candidates or of
candidates of a political party that—

{1) Contains words that expressly
advocate, such as “vate,” “oppo!
“support,” “elect,” “defeat,” or “reject;”
or

(i1) Is susceptible of no reasonable
interpretation other than a call for or
against the selection, nomination,
clection, or appointment of one or more
candidates or of candidates of a political
party;

{2) Any public communication
{defined in paragraph (a)(2)(iii)}{B}(5) of
this section} within 30 days of a primary
election or 60 days of a general election
that refers to one or more clearly
identified candidates in that election or,
in the case of a general election, refers
to one or more political parties
represented in that slection;

{3) Any communication the
expenditures for which are reported to
the Federal Election Commission,
including independent expenditures
and electioneering communications;

{4) A contribution {incinding a gift,
grant, subscription, loan, advance, or
deposit) of money or anything of value
to or the solicitation of contributions on
behalf of—

{i) Any person, if the transfer is
recognized under applicable federal,
state, or local campaign finance law as
a reportable contribution to a candidate
{or elective office;

{11) Any section 527 organization; or

{71i) Any organizalion described in
section 501{c) that engages in candidate-

related political activity within the
meaning of this paragraph (a)(2){iii) (see
special rule in paragraph {a}{2){ii1)}{(D) of
this section);

(5) Conduct of a voter registration
drive or “‘get-out-the-vote™ drive;

(6) Distribution of any material
prepared hy or on behalf of a candidate
or by a section 527 organization
including, without limitation, written
materials, and audio and video
recordings;

(7) Preparation or distribution of a
voter guide that refers to one or more
clearly identified candidates or, in the
case of a general election, to one or more
political parties (including material
accompanying the voter guide}; or

(8) Hosting or conducting an event
within 30 days of a primary election or
60 days of a general election at which
one or more candidates in such election
appear as part of the program.

B} Related definitions. The following
terms are defined for purposes of this
paragraph (a)(2){iii} only:

(1) “Candidate” means an individual
who publicly offers himself, or is
proposed by another, for selection,
nomination, election, or appointment to
any federal, state, or local public office
or office in a political organization, or
to be a Presidential or Vice-Presidential
elector, whether or not snch individual
is ultimately selected, nominated,
elected, or appointed. Any officeholder
who is the subject of a recall election
shall be treated as a candidate in the
recall election.

(2) “Clearly identified” means the
name of the candidate involved appears,
a photograph or drawing of the
candidate appears, or the identity of the
candidate is apparent by reference, such
as by use of the candidate’s recorded
voice or of terms such as “the Mayor,”
“your Congressman,” “the incumbent,”
“the Democratic nominee,” or “the
Republican candidate for County
Supervisor.” In addition, a candidate
may be “clearly identified" by reference
to an issus or characteristic used to
distinguish the candidate from other
candidates.

(3) “Communication” means any
communication by whatever means,
including written, printed, electronic
(including Internet), video, or oral

(4) “Election” means a general,
special, primary, or runoff election for
federal, state, or local office; a
convention or caucus of a political party
that has anthority to nominate a
candidate for federal, state or local
office; a primary election held for the
selection of delegates to a national
nominating convention of a political
party; or a primary election held for the

expression of a preference for the
nomination of individuals for election
to the office of President. A special
election or a runoff election is treated as
a primary election if held to nominate

a candidate. A convention or caucus of
a political party that has authority to
nominate a candidate is also treated as
a primary election. A special electi
a runoff election is treated general
election if held to elect a candidate. Any
election or ballot measure to recall an
individual who holds state or local
elective public office is also treated as

a general election.

(5) “Public communication” means
any communication (as defined in
paragraph {(a)(2}(1ii)(B)(3) of this
section}—

(1) By broadcast, cable, or satellite;

(i1) On an Internet Web site;

(i) In a newspaper, magazine, or
other periodical;

(iv) In the form of paid advertising; or

(v} That otherwise reaches, or is
intended to reach, more than 500
persons.

(8) “Section 527 organization” means
an organization described in section
527(e)(1) (including a separate
segregated fund described in section
527(1)(3)), whether or not the
organization has filed notice under
section 527(1).

{C) Attribution. For purposes of this
section, activities conducted by an
organization include activities paid for
by the organization or conducted by an
afficer, director, or employee acting in
that capacity or by volunteers acting
under the organization’s direction or
supervision. Communications made by
an organization include
communications the creation or
distribution of which is paid for by the
organization or that are made in an
official publication of the organization
{including statements or material posted
by the organization on its Web site), as
part of the program at an official
function of the organization, by an
officer or director acting in that
capacity, or by an employee, volnnteer,
or other representative authorized o
communicate on behalf of the
organization and acting in that capacity.

(D) Special rule regarding
contributions to section 501{c)
organizations. For purposes of
paragraph {a)(2)(iii)(A)(4) of this section,
a contribution to an organization
described In section 501(c} will not be
treated as a contribution to an
organization engaged in candidate-
related political activity if—

{1) The contrihuior organization
obtains a written representation from an
authorized officer of the recipient
organization stating that the recipient
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organization does not engage in such
activity {and the contributor
organization does not know or have
reason o know that the representation
is inaccurate or unreliable); and

{2) The contribution is subject to a
written restriction that it not be used for
candidate-related political activity
within the meaning of this paragraph
(a){2)(iid).

() Effective/applicability date.
Paragraphs (a)}(2)(ii} and (iii) of this
section apply on and after the date of
publication of the Treasury decision
adopting these rules as final regulations
in tho Federal Register,

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

{FR Doc. 201328492 Filed 11~26-13; 4:15 pin]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 31
[REG-146620-13]
RIN 1545-BL92

Authority for Voluntary Withholding on
Other Payments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of proposed rulemaking by
cross reference to temporary regulations.

SUMMARY: This document contains
proposed regulations under the Internal
Revenue Code (Code) relating to
voluntary withholding agreements. In
the Rules and Regnlations of this issue
of the Federal Register, the IRS is also
issuing temporary regulations to allow
the Secretary lo issue guidance in the
Internal Revenue Bulletin to describe
payments for which the Secretary finds
that income tax withholding under a
voluntary withholding agreement would
be appropriate. The text of those
temparary regulations also generally
serves as the text of these proposed
regulations, The regulations affect
persons making and persons receiving
payments for which the IRS issues
subsequent guidance authorizing the
parties to enter into voluntary
withholding agreements.

DATES: Written or electronic comments
and requests for a public hearing must
be received by February 25, 2014.
ADDRESSES: Send submissions to:
CC:PALPD:PR {REG-146620-13), rcom
5203, Internal Revenue Service, PO Box

7604, Ben Frankiin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-146620-13),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,,
Washington, DC, or sent electronically
via the Federal eRulemaking Portal at
hitp://www.regulations.gov {IRS REG-
146620-13).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Linda L. Conway-Hataloski at {202)
317-6798; concerning submission of
comments and request for hearing,
Oluwafunmilayo (Funmi)} Taylor at
{202} 317-5179 (not toll-free numhers).
SUPPLEMENTARY INFORMATION:

Background

Section 3402(p) allows for voluntary
income tax withhelding agreements.
Section 3402{(p}{3) authorizes the
Secretary to provide regulations for
withholding from (A} remuneration for
services performed by an employee for
the employee’s employer which does
not constitute wages, and (B} from any
other payment with respect to which the
Secretary finds that withholding would
be appropriate, if the employer and
employee, or the person making and the
person receiving such other type of
payment, agree to such withholding.
Section 3402{(p}(3) also authorizes the
Secretary to prescribe in regulations the
form and manner of such agreement.
Section 31.3402(p)-1 of the
Employment Tax Regulations describes
how an employer and an employee may
enter into an income tax withholding
agreement under section 3402{p)} for
amounts that are excepted from the
definition of wages in section 3401(a).
Explanation of Provisions

The proposed regulations amend the
headings to paragraphs {(a) and (b) of
§ 31.3402(p}-1 to clarify that those
paragraphs apply to voluntary
withbolding agreements between an
employer and employee. Temporary
regulations in the Rnles and Regulations
section of this issue of the Federal
Register also amend the Employment
Tax Regulations (26 CFR part 31) under
section 3402{p)}. The text of those
temporary regulations also serves as the
text of these proposed regulations. The
preamble to the temporary regulations
explains the amendments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order

13563. Therefore, a regulatory
assessment is not required. It has also
been determined that 5 U.S.C. 533(b) of
the Administrative Procedure Act {5
U.S.C. chapter 5} does not apply to these
regulations and because the regulation
does not impose a collection of
information on smatll entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805{f) of the Internal Revenue
Code, these regulations have been
submitted to the Office of Chief Counsel
for Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in the ADDRESSES
heading in this preamble. The IRS and
Treasury Department request comments
on all aspects of the proposed
regulations. All comments will be
available at www.regulations.gov or
upon request.

A public hearing will be scheduled if
requested in writing by any person that
timely submits written comments, If a
public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be puhlished in the Federal
Register.

Drafting Information

The principal author of these
regulations is Linda L. Conway-
Hataloski, Office of Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
proposed to be amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

w Paragraph 1. The anthority citation
for part 31 continues to read in part as
follows:

Authority: 26 U.5.C. 7805 * * *
m Par. 2, Section 31.3402(p)~1 is
amended by:
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Liberal Groups Say They Received IRS Scrutiny Too

by TAMARA KEITH

June 19, 201% 20088 ET

Listen to the Story

Morning Edition Sinin 18sec

The carvéritional shorthand for the IRS scandal is that employees "targeted” conservative
groups for exira scruting in the applications for tax-exempt status. Except.as-aninspector
gereral's report showed, it wasn't just conservative groups that gotextra scrutiny. Plenty of liberal
grotips had to produce extensive documentation answer dezens of questions; too.

Copyright @ 2073 NPR. For personal, nofcommarcial usa only. See Termsof Use. Forother uges, prige pemissign
required.

STEVE INSKEEP, HOST:

Some other news: We have a more complicated view, this troming, of the scandal at the IRS. An
inspector general critiquad the tax agency's targeting of conservative groups, many of them
linked with the Tea Party moverment. We knew that much,

And now, it's become apparent that more liberalor progressive groups were also targeted.
NPR's Tamara Keith reports.

TAMARA KEITH, BYLINE: Maryann Martindale applied for tax-exempt status.for her groug, the
Alliarice for a Better Utah, in September of 2011. When:she heard back from the IRS, the agency
asked her abouther-group's-activities and donors,

MARYANN MARTINDALE: We were-asked what type of donors we had; if we had candidates, .
political organizations, parties and such:- any.of that type of group, anything like that; ifwe'd had
any donors that fitunder any of trose categories. We didn't

KEITH: In'many ways, Mattindale's experience sounds like that'of the Tea Party groups flagged

Org EOARIGEMBFO33839 14 berdl- groups-say ivetirs-Saruting oo CS
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for extra scrutiny by the IRS, One hig difference - her group's progressive leanings.

MARTINDALE: We don't affiliate directly with-either party, but lwould say that in terms. of posifion
orideclogy, we would align closer with the Democrats.

KEITH: Aliance for A Better Utah secured its tax-examipt status as a 501(c)(4) social welfare
group in June 2012, The group also applied fora 501(c)(3) charitable status forits voter
educationwork, Both groups cankeep theirdonor names secret, butonly the (c){3} canoffer
them & tax deduction. And Martindale says she's'still waiting on that.

MARTINDALE: As its approaching 600 days, we've bent over backwards to prove that we really
are not-doing anything beyond reproachof a (¢)(3) organization but yet we still are waiting for
that designation. If's really tough, let me just put it thatway. i's just- it's really tough.

KEITH; And while she waits, Martindale says her group has suffered, missing out'on donations
and grants.

PAT ZAHAROPOULOS: I'm Pat Zaharopoulos. I'm president of Middle Class Taxpayers
Association of San Diego.

KETTH: And her group was also flagged by the IRS, s ona listof 176 organizations the IRS
says were pulled aside for furthier review and ultimately, granted nonprofit status. Middle Class
Taxpayers Association of San Diego is progressive and takes positions on issues and
initiatives, but not candidates.

ZAHAROPQULOS: We got-our final approval came May 9 of this year, and we applied July 9,
2010,

KEITH: When they finally got the letter from the IRS, Zaharopoulos says they celebrated. thad
beenalmost three years of waiting, and answering guestions framthe IRS, [POST-
BROADCAST CORRECTION: In reality the process took abouta year]

ZAHAROPOULOS: While: we were impatient about it, we were certainly not offended that they
ook the time to evaluate.

KEITH: These groups are part.of what Madin Sullivan describes.as-a substantial minority of
thase onithe IRS list. He's chief economist-at Tax Analysts.

MARTIN SULLIVAN: And if you look dowr the list- you can-eyeball it and readily see that many

HitpoAweanpr.org /20 106/18/ 103383014 liverdl-g roups- say-they-recaived-irs-senitingtoo
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certainly were conservative graups; and you-could also see that many weren't. And so |just
started doing web searches on each of these groups.

KEITH: The fist released by the IRS offers anincomplete view. It doesrit tell us how many of the
groups that applied for tax-exempt status were conservative-or liberal, #doesm't telf us how long
each group waited. And it also doestit tell us why they were flagged for further scruting. What the
inspectar genetal's report shows is that Tea Party and Patriot groups were targeted based on
theirnames or thair views. And that, virtually everyone-agrees, was improper. Again, Sullivan.

SULLIVAN: There still caribe bias; there still can be-all - ather types of problems with what the
IRS has done. But the one fact that it's brought outis that about 30 percent were notconservative
groups and therefore, it was not only conservative groups who were being targeted.

KEITH: Sean Soendker Nickolson knows that firstriand. He's the executive director of Progress
Missouri,-and waited about a year befare getting a lefter from the IRS asking a series of
questions.

SEAN SOENDKER NICHOLSON: Pleass provide & miore detailed description of the actual
activities you have conducted since your formation; ais well as activities you plan to conduct
withins the next year, and how these activities serve social welfare purposes.

KEITH: Shortly after responding, Progress Missouri was approved. And as he sees it the
scrutiny was a good thing. He just hopes it wasntonly small groups like his who were getting all
the atlertion, since sorne 501 (c)(4)s spent tens of milions of dollars in the tast election:

TARA MALLOY: The methodology that the IRS used was clearly, unjustifiable.

KEITH: Tara Malloy is a lawyerat the Carmpaign Legal Center, which is pushing for the IRSto
serutinize 501{c){4) grolps. She says the fact that progressive groups were alsoscreened
doesr'texcuse the way the agency went about flagging Tea Party groups. But Malloy says the
IRS should be examining organizations with political activity.

MALLOY: It makes perfect sehse that the IRS has an‘obligation fo determine that yowactually are
sligible for this exemption from taxation; and that its.a mear ngful review, not just-a rubber
stamp.

KEITH: Her concern is thatall the biowback from inappropriately targeting conservative groups
will makethe IRS back down from the reWiews it really should be doing.

g org 20 308G dfiberabg roups-saptheyreceived-ire-Scruting-fon

e
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Tamara Keith, NPFR News, the Capitol.

(SOUNDBITE OF MUSIC)

Copyright @ 2073 NPR. Al rights reservéd. No.quotes fom-the mederials- confaiied herein may be psod i any media

without atiribulfon to NPR. This transcriptis provided for. persanal, noncommercial use onfy, pursuantio cur Terms of Use.

Any olher 46 retuires NPR'S pricrpermission. Visit our permissions page for further information.

NPR franscripls ate-created oh 8 tush deadling by & contraclorfor NPR, and gecuracy and availability may vary: This'text
maynothe inits final formrand may be updated or revised in the fulure: Please be aware that the authoritalive record of
NPR's programming is the-audio;

Correction
July 82013

in this:story, the president-of a progressie group that teceived sxtra‘scruting from the IRS says it took three
years to-getapproved for tax-exempt status..in reality-the process took-about & year.

B2014 NPR

it wnnprorg 2 306/ 819938301 Wiberalsg roups- saptha et irssseruting oo
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What Makes NTEU The Voice of Federal Employees?

NTEU is widely known as a highly-
focused, smart, tough organization,
veell-respected for its knowledge of
federal employer issues. The union's
record of success comes from its
derermination 1o work with federal
agencies, with Congress, and in the
courts to protect, promote and expand
the rights of those it represents.

Since 1938, NTEU has been driven
by the principle that every federal
employee should be treated wich digaity
and respect. In that time, NTEU has
grown o represent some 150,000
bargaining unit employees in 31 federal
agencies and departments. NTEU mem-
bers are represented by an experienced
and professional staff in Washington,
10O, seven fisld offices across the
nation and highly-trained, dedicated
lacal teaders in their workplaces.

Here's a briek look at how NTEU is
working every day on behalf of federal

employees.

On Capitol Hill

NTEU is leading the fight for fair pay
and benefits and for laws that improve
the quality of work life for federal
employees. Fall-time lobbyists work

with NTEU leaders and members across
the country to educate elected officials
on federal employee issues.

At the Bargaining Table

Known for the most innovative
contracts in the federal secror, NTEU's
bargaining expertise is refiected in such
gains as alternative work schedules,
flexiplace, wansit subsidies, performance
awards and much mere. Skilled
negoniators fight for local and natienal
agreements that advance federal
employee rights and benefits,

In the Courts

NTELUS Office of General Counsel
has a history of establishing major legal
principles and winning millions of
dollars in back pay for federal workers
not receiving proper compensation

for overdme work. In one instance, it
pursued a case for 22 years, winning
special rate ernployees more than 3178
million in back pay. In another, it won
3533 million in back pay for delayed
pay raises,

In the Workplace

Experienced attorneys working in offices

around the country serve as the dicect
connection between NTEU chapres
and the National Office, and represent
members in grievance arbirrations,
unfair labor practice hearings, and more.
Highly-crained stewards work 10 resolve
employee issues ar the lowest possible
level and negotiate over local changes to
working conditions.

In the Media

Skifled communications specialists take
the message of the importance of federl
workers 10 the media. Through news
releases, interviews, op-ed articles and
lettars 1o the ediror, NTEUS Public
Relations Deparement successfully
reaches the American public using print,
broadeast and clectronic news outless.
Additonally, NTEU members often are
the first 1o hear breaking news about
their workplaces through print and
clectronic member comemmnications
and NTEU's online presence,

In all these ways, NTEU ensures that
federal employees have a strong, offec-
tive and persistent advocate speaking in
every forum where decisions are beiag
made abour the work of our counery.

WNTEL = 1750 H 5t., NW = Washington, DC 20006 s p {202) $72-3500 » § {202) 572-5643 » www.nteuw.org
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A History of Success .

Thm deat dox o point ke 4 ’\IT:':'U s provd and swccersfiul bistory—from courtrosm and
s arm’ much mo. The positive impact {gf the gaing and pm;eﬂ;om NTEU bas won ave being enjoyed
by ﬁazml emacﬁ)m raday Hlm is juist a sampling:

Y

1o P

WTEU won $933 million in back pay for
federal emplovees when an appeals court
ruled against Fresident Nixor's 1972 pay
raise deferral,

WTELs work led wo Flesible Spending

A {F5As), allowi ployees to save
money by setting aside pretax income to pay
outrof-pocker mydical and dependent tare
expcnws‘

A expansion of the ability of employess 1o
comtribute w or medify their contributions to

the federal Theift Savings Plan s the result
of NTEU's efforss on Capitol Hill,

The union waged a sucorssiul fight for 2
dental-vision plan for federal workers.

NTEU's 22-year legal barde against OPM
regulations exempting special rate employses
Hom annual pay raises cnded in vietory In
2002, resulring in back pay of $178 million
for 212,800 current and former special rare
smployees,

Thousands of dollars in back pay was won
for Customs and Border Protection Officers
forced to work an unpaid sieth day of teaining,

NTEU successiully challenged the law
prohibiting federal emplovess from
participating tn informational pickers,

An {8-month chatlenge by NTEU o the IRS
proposed field renrpanization and costespond-
ing reduction-in-fores of 3,000 employres
ended in victery, ultimately saving 29,000

TRS jobs.

A federal court agreed with NTEU thar
ermaployaes have the right o review
promotion files,

A major Fipst Ameadment victory allowed
a rally of federal employees o the grounds
of a New York federal building,

NTEU negntisted a precedent-serting employ-
er salary snd benefit package with the FDIC

A Jegal challenge by NTEU ended with s
federal court decision declaring pordons of the
Deparpmeny of Homeland Security personnel
roles ifleg

I 2 major battle finpactiog both employees
and the public, NTEU beat back an anempt
to close dozens of IRS Taxpayer Assistance
Centers navionwide.

NTEU won by 4 2-10-1 margin a representa-
tion electinn covering more than 20,000 CBP
employees.

NTEL won an unprecedented coust vicrary

wivtpries, 10 5i

Fim [,
{ and workp

NTEU was instrumental in securing a
presidential executive order cstablishing
Iabor-management fornms scross the
federsl government.

NTELs public service compaigns

{www, TheyWorkforUS neg) reach millions of
selevision viewers and radio Hsteners with
ruessage about the strong connection between
their bves and the work of foderal smployees,

Alter a lengehy fight by NTEU, the IRS ended
ies costly use of private companies to collect
federal taxes—a pragranm subjecting tanpayers
1o abuse and putting their private information
at risk.

Aggressive znd pessistent action by NTEU
helped push 2 major telewotls bifl through
Congress allowing many more federal employ-
eex 1o take advantage of alternative workplaces.

The Federal Carver Intern Program came 1o
an end after a4 prolonged o
o halt agency use of the hiving mechanism

that diseegarded the comperitive hiring process,

apainst ao agency's tegal use of appropriated
funds to give federal jobs to a conteactor
without giving eiaployees the chance 1o
comprte.

The Foed and Dirugy Administration
deopped plans to dose seven of 13 national
foad-sampling laborayories after NTEU
media and cor ional effores highlighted
the public safery risks invalved.

NTEU won 3 lengthy, difficuly barde fnr en-
hanced Law Enft Officer

benefits for Customs and Border Protection
Officers.

NTEU played a by mie i pmt(:ctmg vital
ployee rights in & =
reform.

With sueng NTEU support, phased retive-
ment and enhanced whistleblower protections
became law,

Following & 16-dsy government shusdown,
NTEU secured in Congress language
providing back pay 1o those employses
locked ot of their jobs,

NTEU-Represented Agencies ‘

NTE represenis seme 130,000 esaployees nationside and in Araba, the U3 Virgn Ilands, she Babwmas, Berrouda, Guam, Puerte Rivo, Canada

aned eland who work for:

Department of Agriculiure

= Farmn Sarvite Agency

= Fyod, Nitrition, and Consumer Services
Department of Commerce

» Patent and Trademark Office
Department of Energy
Pepartment of Health & Human Services

= Adminisiration for Chiltdren and Fardlies

 Administration for Community Living

= Foot and Prug Administration

= Program Suppost Center
= Substance Abuse and Mental Health
Sarvices Administration

Department of Homeland Security

# 15 Customs and Border Pratection
Departraent of the Intedor

« Natlonal Park Service
Departimant of the Treasury

= Bureau of Engraving amd Printing

= Bureay of the Fiscal Service

= Health Resources and Services Admind )
« Indian Health Service

= National Center for Heahth Statistics

= Office of the Secretary

= Dep | Offices
= internal Revenue Service
= Office of Chief Counsel

s Dffice of the Comptroller of the Currency
= Tax and Trade Rureau

Consumer Ananclal Protection Bureau
Environmental Protection Agency
Federal Commumications Commission
Federal Depasit Insurance Corporation
Federal Blection Commission

National Credit Union Administration
Nuclear Regulatary Commission
Securities and Exchangs Comtnission

Sexdal Security Administration
» Office of Disabifity Adjudication and Review
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About NTEU

Who We NTEU-Representad  Historyof  The Volce of Federal  Strong
Arg Agencios Success Employees Leadership

Our mission: To organize faderal employees to work together to ensure that
every foderat employee is treated with dignity and respact.

Who We Are

= ContaciUs
NTEU is widelyknown as a smart, tough organization, + Member Benefits
wellrespected for its knowledge of federal employee ;i::’éi’:;fnﬁw

issues. And for its determination to work with federal
agencies, with Congress, and in the courls © protect;
promote and expand the rights of those itreprasents.

Since 1938, NTEU has been driven by the principle that

evary federal employee should ba treated with dignity and respect. In thattime,
NTEU has grown fo represent some 150,000 bargaining unitemployees in 31
federal agencies and departments.

NTEU members are represeniad by an experienced and professional staffin
Washington, 0.C., sewen field offices across the naticn and highlyfrained,
dedicated local leaders in their workplaces.

NTEU-represented agencies

Dept. of Agriculiure « Program Suppont Center  Consumer Financial

«Farm Senvice Agency
«Food and Mutrition
Sendce

Depl. of Commerce
* Patent and Trademark
Office

Dept. of Energy

Dept. of Health and

Human Services

+ Administration for

Children and Families

» Adminisiration on

Community Living

+Food and Drug

Adminisiration

« Health Resoyreas and

Senices
Administration

* Indian Haalth Serdce

« Substance Abuse and
Menial Health Sendces
Administration

Dept. of Homeland
Securily

« U.8. Customs ang
Border Protection

Dept. ofthe Interior
+ National Park Serdce

Dept. of the Treasury

« Burgau of Engraving
and Printing

+ Burgau of the Fiscal
Service

+ Repartmental Offices

* Internal Revenue
Senvice

+ Office of Chief Counsel

Protection Bureau

Environmental
Protection Agency

Fedaral
Communications
Commission

Federal Deposit
insurance Corp.

Federal Election
Commission

Nationat Credit Union
Administration

MNuclear Regulatory
Commission

» Office of the Comptroller  Securities and
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» National Center for of the Currency Exchang%’:(gbﬁlqa?siqon

Heaith Statisfics » Taxand Trade Bureau

» Office of the Secretary Social Security
Administration
« Office of Dis ability
Adjudication and Review

AHistory of Success

Here is a sampling of NTEU's proud and successful history—from courtroom and
legislative victories, to significant contractual and workpiace improvements fo
precedent-setfing arbitration wins and much more.

«NTEU won $533
million in back pay for Publication Celebrates NTEU History
federal employees
when an appeals court
ruled against President
Nixon's 1972 payraise
deferral.

Acommemorative publication
follow NTEU's remarkable
growth through photos, narrative
and a comprehensive timeline.
Learn about the issues and
fights that have shaped the
union and how we continue to
drive change in federal
workplaces nafionwide.

»NTEU's work fed to
Flexible Spending
Accounts.

= An expansion of the
ability of empioyees to
confribute to or modify
their contributions to
the Thrift Savings Plan.

«The union waged a
successful fight for a
dental-vision pian for
federal workers.

»NTEU's 22-year legal
battle against OPM
reguiations exempting
special rate empioyees
from annual pay raises
ended in victoryin
2002, resulting in back
pay of $178 million for
212,000 current and
former special rate
employees.

«NTEU successfuily
chalienged the law
prohibiting federal
employees from
participating in
informationat pickets.
* An 18-month
challenge by NTEU to

the IRS’ proposed field
reorganization and

hitp:/www.nteu.orgNTEU/
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corresponding
reduction-in-force of
5,000 employees
ended in victory,
ultimately saving
29,000 {RS jobs.

+ Afederal court agreed
with NTEU that
employees have the
right to review
promotion files.

+ Amajor First
Amendment victory
aliowed a rally of
federal employees on
the grounds of a New
York federal building.

*NTEU negotiated a
precedent-setting
employee salaryand
benefit package with
the FDIC.

» Alegal challenge by
NTEU ended with a
federal court decision
declaring portions of
the Department of
Homeland Security
personnel rules illegal.

+ NTEU beat back an attempt to close dozens of IRS Taxpayer Assistance Centers
nationwide.

= NTEU won by a 2-to-1 margin a representation election covering more than
20,000 CBP employees.

+ NTEU won an unprecedented court victory against an agency's illegal use of
appropriated funds to give federal jobs fo a contractor without giving employees
the chance to compete.

« The Food and Drug Administration dropped pians to close seven of 13 national
food-sampling iaboratories after NTEU media and congressional efforts
highlighted the public safety risks invoived.

» NTEU won a lengthy, difficult batile for enhanced Law Enforcement Officer
retirement benefits for Customs and Border Protection Officers.

+*NTEU was insfrumental in securing a presidential executive order establishing
iabor-management forums across the federal government.

« NTEU's public senice campaigns reach millions of television viewers and radio
listeners with a message about the strong connection between their fives and the
work of federal employees.

» After a Jengthy fight by NTEU, the iRS ended its costly use of private companies to
collect federal taxes4€"a program subjecting taxpayers to abuse and putting their
private information at risk.
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« Aggressive and persisfent action by NTEU heiped push a major telework biil
through Congress allowing many more federal employees to take advantage of
alternative workplaces.

» The Federal Career intern Program came to an end after a prolonged campaign
by NTEU to halt agency use of the hiring mechanism that disregarded the
competitive hiring process.

«NTEU piayed a key role in protecting vitai employee rights in financial regulatory
reform.

+ With sfrong NTEU support, phased retirement and enhanced whistleblower
protections became faw.

« Foliowing a 16-day government shutdown, NTEU secured in Congress language
providing back pay to those empioyees locked out of their jobs.

Strong Leadership

NTEU is ied by local and

two full-ime national levels
elected officers for more than 20
—National years

President

Colleen M. Kelley Reardon has
and National nearly 25 years
Executive Vice of service with
President Tony NTEU. Prior to

Reardon—and 15 elected district
national vice presidents.

his election as national executive
vice president in December of 2013,
he was the Chief Operating

Keiley, a former IRS Revenue Agent,
was first elected to the union’s top
post in August 1999, after a four-year
term as national executive vice
president. She was overwhelmingly
re-elected to a fourth term in August
2011. Her dedication to improving the

Executive of NTEU.

The district national vice presidents
siton the NTEU Executive Board
along with Kelley and Reardon and
together theyare leading NTEU to
even greater success.

lives of federal employees is clear
from her exemplary service to NTEU
and its members atthe

The Voice of Federal Employees

On Capitol Hill

NTEU is leading the fight for fair pay and benefits and for laws that improve the
quality of work life for federal employees. Fuii-time lobbyists work with NTEU
leaders and members across the counfry to educate elected officials on federal
employee issues.

At the Bargaining Table

Known for the most innovative contracts in the federal sector, NTEU's bargaining
expertise is reflected in such gains as alternative work scheduies, flexiplace,
fransit subsidies, performance awards and much more. Skilled negofiators fight
for local and national agreements that advance federal employee rights and
benefits.

in the Courts

a5
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NTEU has a history of establishing major legal principies and wxﬁﬁﬁgoﬂ'ﬁﬁ!%%s of
dollars in back pay for federai workers not receiving proper compensation for
overtime work. in one instance, it pursued a case for 22 years, winning special
rate employees more than $178 million in back pay. In another, it won $533
million in back pay for delayed payraises.

in the Workplace

Experienced attormeys working in offices around the country serve as the direct
connection between NTEU chapters and the Nationai Office, and represent
members in grievance arbitrations, unfair labor practice hearings, and more.
Highly-trained stewards work to resolve employee issues at the lowest possible
ievel and negotiate over local changes to working conditions.

in the Media

Skilled communications specialists take the message of the importance of
federal workers to the media and produce publications—both print and electronic
—that keep members updated on a timely basis. At the local level, chapters keep
members informed of issues via deskdrops, e-mail, web sites, newsletters,
meetings and more.

1750 H Street, NW., Washington, D.C. 20006 - (202} 572-5500
© 2014 National Treasury Bmployees Union. All rights reserved.
¥ you have any questions about this website, please contact Webmaster

Frivacy Statement

55



4228

Hatch Act Matters Received Between FY 2098YFY
2013 Involving Department of Treasury and IRS

Case Number Date Received Agency installation
FY 2010
HA-10-1794 03/29/2010 internal Revenue Setvice IRS
Totalin FY: 1
FY 2011
HA-11-1645 02/23/2011 Internal Revenue Service
HA-11-1961 03/31/2011 Internal Revenue Service iRS CINCINNATI
HA-11-2204 04/22/2011 internal Revenue Setvice
HA-11-2587 05/23/2011 internal Revenue Service
HA-11-2625 05/23/2011 Internal Revenue Service
HA-11-3488 08/01/2011 internal Revenue Service INTERNAL REVENUE SERVICE
HA-11-3892 09/07/2011 Department of Treasury BUREAU OF ENGRAVING & PRINTING
HA-11-4062 09/20/2011 internal Revenue Service IRS LARGE BUSINESS DIVISION

Totalin FY: 8

FY 2012
HA-12-0921 11/30/2011 internal Revenue Service
HA-12-2127 03/15/2012 Department of Treasury IRS
HA-12-2301 03/21/2012 internal Revenue Service
HA-12-4282 08/13/2012 Internal Revenue Service
HA-12-4291 08/02/2012 Department of Treasury CONSUMER FINANCIAL PROTECTION
BUREAU
HA-12-4417 08/16/2012 internal Revenue Service KANSAS CITY IRS
HA-12-4767 09/07/2012 Internal Revenue Service
Totalin FY: 7
FY 2013
HA-13-0371 10/15/2012 internal Revenue Service
HA-13-0397 10/24/2012 internal Revenue Service
HA-13-0720 11/01/2012 internal Revenue Service
HA-13-0783 10/23/2012 internal Revenue Service
HA-13-0881 11/26/2012 internal Revenue Service
HA-13-0888 11/08/2012 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-0889 10/08/2012 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-0890 11/08/2012 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-0891 10/28/2012 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-0892 11/08/2012 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-0969 1173072012 internal Revenue Service
HA-13-1395 01/04/2013 internal Revenue Service
HA-13-1397 01/04/2013 internal Revenue Service
HA-13-1403 01/08/2013 Internal Revenue Service

5/23/2014  8:27:00AM Page 1 of 2
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Case Number Date Received Agency Instailation

SFC-003765
HA-13-3007 05/10/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-3009 05/10/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-3010 05/10/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-3011 05/10/2013 Department of Treasury {INTERNAL REVENUE SERVICE
HA-13-3448 06/13/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-3451 06/13/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-3453 06/13/2013 Department of Treasury INTERNAL REVENUE SERVICE
HA-13-4060 08/13/2013 internal Revenue Service

Totalin FY: 22

Total: 38

5/23/2014  8:27:01AM Page 2 of 2
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Exclusive: Lois Lerner breaks silence

Sy RACHAEL BADE | GRS EOT Lidated WA 607 PR EDT

Empioyers won't hire her. She’s been berated with epithets like “dirty Jew.” Federal agents have guarded her house
because of death threats. And she’s spent hundreds of thousands of doliars defending herself against accusations
she orchestrated a coverup in a scandal that has come fo represent everything Americans hate about the IRS.

Lois Lemner is toxic — and she knows it. But she refuses o receds into anonymity or beg for forgiveness for her role
in the RS tea party-targeting scandal.

“ didn't do anything wrong,” Lerner said in her first press interview since the scandal broke 16 months ago. “'m proud
of my career and the job | did for this country.”

(GRAPHIC: IRS scandal timeline {(http:/fimages.politice.comiglobalf2014/0%/22irstfimeline1200.5py) )

Lerner, who sat down with POLITICQ In an exclusive two-hour session, has been painted in one dimension; as a
powerful bureaucrat scheming with the Obama administration to eripple right-leaning nonprofits. Interviews with about
20 of her colleagues, friends and critics and a survey of emails and other IRS documents, however, reveal a much
more complicated figure than the caricature she's become in the public eye.

The portrait that emerges shows Lerner is, indeed, flerce, unapologetic and perhaps even tone-deaf when she says
things that show her Democratic leanings. She had a quick temper and may have inlimidated co-workers who could
have helped her out of this mess. It's easy 1o see how Republicans have seized on the image of a devilish figure
cracking down on conservative nonprofits.

{Also on POLITICO: Lerner on Lerner: More from the former IRS official

htipiwanw politice comistoryXM40000is- lerner- hresks-sitence-irs-scandd- 111 {81 him W
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{http:iwww. politico.com/story/2014/09/lois-lerner-irs-exciusive-111204.himi} )

“We followed the trail where it ieads, and we saw it lead to Lois Lerner,” House Oversight and Government Reform
Chairman Darrell issa (R-Calif.) said at a hearing Thursday. "She refers with disdain to conservatives; she’s an active
liberal; and it's clear her actions were set out fo be detrimental to conservatives.”

Yet Lerner is also described as “apolitical” and fair. Some say she was a generous boss who inspired loyalty, baking
brownies and handing out lottery tickets to managers to raise morale. She’s putting her babysitter's son through
coliege and in 2005 flew to New Orileans after Hurricane Katrina to rescue animals.

And she’s a savvy lawyer: She studiously avoided answering fundamental questions about her role in the IRS scandal
that could tand her in deeper trouble with Congress. During her POLITICO interview, flanked by her husband, a
partner at a national law firm, and two of her personal attorneys, she opened up about her life as a pariah, joked
about horrible news photos and advice that she disguise herself with a blond wig, and cried when expressing
gratitude for her legal team’s friendship.

(Alse on POLITICO: Timeline of IRS scandal (http://www.politico.com/story/201 4/09/timeline-of-the-irs-scandai-
111185.htmi} )

Very few details of Lerner’s personal history, professional background or life since her fail have been detailed in the
news media. One thing is clear: She doesn’t seem poised to back down or give her Repubiican critics in Congress
any satisfaction.

“Regardless of whatever else happens, | know | did the best | coutd under the circumstances and am not sorry for
anything | did,” the 63-year-old said.

An apology and a firestorm

On May 22, 2013, Lerner returned to the seeming safety of her IRS office after invoking the Fifth Amendment and
being chased down a Capitol Hill hallway by the Washington press corps.

instead, she was summoned by the human resources department and ordered to resign or clean out her desk by 2
p.m. and be escorted from the building on indefinite administrative leave. She refused to resign.

(Also on POLITICO: Carl Levin slams IRS watchdog over tea party report
{http:/iwww. politico.comistory/2014/09/carl-levin-irs-tea-party-scandal-110635.htmi} )

it was a startling tumabout for the woman whose alumni magazine said she had “rock star status” in the tax world and
who was a recipient of a government service award for ethics. She thought she was months away from a quiet
retirement after 33 years working for Uncle Sam.

“Under both Republican and Democratic administrations, she got these amazing ratings and bonuses. ... And once
she retired, she would have gone out with bells and whistles, and the IRS commissioner would have made a speech.
... it went from that to: You’re under criminal investigation, and your career is ruined, in a week,” said Lerner’s
husband, Michael Miles, who sat o her right during the interview.

The beginning of the end started a few days earlier, when acting {RS Commissioner Steven Milier asked her to get
ahead of a damning inspector general report due the following week. It detailed IRS agents giving heightened scrutiny
to nonprofits using words like “tea party,” “patriot” and "limited government spending,” and asking the groups
inappropriate questions about their donors and political affiliations.

(POLITICO's full coverage of tax policy (hitp/fwww.politico.com/tag/taxes) )

hitp:/Avrww . politico.com/story/2014/09/fois-lerner-breaks-silence-irs-scandal- 111181 htmi 2/4
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Lerner, then head of the division handling organizations claiming tax-exempt status, obliged and d?gé:pggézﬁgt turned
out to be a political bombshelt at an American Bar Association conference, using a planted gquestion to apologize for
the treatment of right-leaning nonprofits from IRS “front-line pecple” in Cinginnatl.

Within days, lawmakers in both parties were calling for her resighation, furous that IRS leaders, including Lemer, had
withheld information when asked by lawmakers for menths about the matter. Top officials also blamed Cincinnati,
when, in fact, Washington was also handling the cases.

Called to testify before the House Oversight Committes, Lerner decided to take the Fifth and read a defiant speech
declaring her innocence — one that Republicans argued waived her rights. She says she'd do it again.

{Also on POLITICO: More IRS employess lost emails (hitp:/lwww politico.comistoryl2014009/rs-emails-Jost-
1106848.htm) }

“By taking the Fifth, Lois put a sign on her back: Kick me,” said Paul Streckfus, editer of the EQ Tax Journal. “To the
average person, that sounds like, 'Ch my Gad, she must be hiding something!™

Lerner, for her part, assumes she Is at the canter of the storm because “I was the person who announced it. | assume
the other part of it is because | declined to talk, and once | declined fo talk, they could say anything they wanted, and
they knew ! couldn't say anything back.”

i Follnw @ooitice

Short URL: hitpriipoiiti.colipoaBhp

RELATED BOOKS ON THE POLITICO BOOKSHELF
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POLITICO Pro
From IRS: 'Death by delay’

At least a half dozen conservative applicants are still waiting for an answer
from the IRS.

By RACHAEL BADE | 2/26/15 5:42 AM EST | Updated 2/26/15 4:30 PM EST

Nearly two years after the IRS was exposed for improperly sidetracking requests for
tax exemptions from tea party groups, POLITICO has learned that at least a half-
dozen conservative applicants are still waiting for an answer.

This challenges repeated assertions by IRS Commissioner John Koskinen that his
embattled agency has “completed” a set of recommendations to fix the problem and
address a backlog of nearly 300 applications, some of which had been pending
already for three years.

http:/Awww politico.com/story/2015/02/rs-delay-tea-party-tax-exemptions- 115514 .him} 1711
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The groups that are still waiting include Karl Rove's giant Crossroads GPS, which
spent at least $2& million against Democrats in the last election cycle. But most of
the half dozen are mom-and-pop outfits from New Mexico to New Jersey, run by
volunteers out of their own houses and operating at a fraction of Crossroads’ budget.

The years-long delay has gutted these groups’ membership, choked their ability to
raise funds, forced them to reserve pots of money for possible back taxes and driven
them into debt to pay legal bills.

“If you say the targeting issues have been resolved ... how come we still haven’t
received a determination one way or the other?” asked Rick Harbaugh, leader of the
Albuquerque Tea Party, which has been waiting five years for its tax exemption. “We
are still being targeted.”

ALSO ON POLITICO:

IRS won't collect on bad returns from Obamacare glitch
KELSEY SMELL

IRS’ website says it has closed 95 percent of “priority” groups that had been pulled for
extra scrutiny.

The agency said it cannot comment on specific cases, but it deflected blame, in part,
to the Justice Department. When an applicant is suing the IRS, Justice also has a say
in whether to issue a final ruling during litigation. Almost all the groups in limbo
have taken the IRS to court.

The IRS also argued that holdups can arise when a group appeals a preliminary,
though not official, ruling on its application, which “can add significant time.”

“The IRS is committed to treating taxpayers fairly,” IRS said in a statement.

But a retired IRS veteran who oversaw the tax-exempt division called it
“inexcusable.”

“While I appreciate that some determinations involving exemption for organizations
engaged in political activity can involve difficult decisions, a five-year wait is
inexcusable,” said Marvin Friedlander, who retired in 2008. “Justice delayed is

http:/Awww_palitico.com /story/2015/02/rs-delay-tea-party-tax-exemptions-115514.htm}
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justice denied.”

Even critics who argue some such political groups shouldn't be tax-exempt say they

deserve an answer from the IRS.

ALSO ON POLITICO:

Judge overturns Christie pension cut
BRIAN MAHONEY

“Regardless of whether or not a group is entitled to [501c]{c}{4) status, I think groups
have the right to have a determination made in a timely fashion — and five years is
not timely, ” said Paul S. Ryan of the Campaign Legal Center, which backs reforming
tax-exemption rules to require disclosure of donors. “It’s a disgrace.”

QUESTIONS, NOT ANSWERS

In 2009, a group of conservatives in New Mexico made a plan to speak out for limited
government, joining the nascent tea party movement sweeping the nation.

The Albuquerque Tea Party vowed to educate surrounding communities on the
Constitution, states’ rights and free markets. It homed in on the Obama
administration’s big moves on health care and Democratic proposals, including the
DREAM Act for undocumented youths and cap-and-trade rules on pollution.

It mailed its application for tax exemption to the IRS on Dec. 29, 2009. Members
expected to hear back in a few months.

Butin April 2010, instead of an approval, they received a lengthy request for more
documentation — copies of newsletters, brochures, handouts and board-meeting

minutes.

ALSO ON POLITICO:

Walmart pay hike has limited reach

MARIANNE LEVINE

What they didn't realize was that just weeks before, a Cincinnati-based IRS agent had
flagged their application, along with another tea party group’s, sending them to
Washington, D.C., for further examination.

http:/www . politico.com /story/2015/02/irs- delay-tea-party-tax-exemptions- 115514 htm} 3
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The IRS around the time was aware of Democratic lawmakers’ complaints, including
some by President Barack Obama himself, about how the Citizens United court
decision would affect “dark money” nonprofits like Americans for Prosperity,
suggesting they that were breaking tax-exempt law by over-engaging in politics and
hiding donors.

When approving 501{c}{4} applications, the IRS has to determine if the purpose ofa
group is “primarily” for social welfare, often interpreted to mean 51 percent of its
time and money. The rest of its resources can go toward campaigns and politics,
including candidate endorsements.

But defining “political activity” proved difficult. IRS employees mixed up the rules
and found themselves in hot water for flagging groups based on their policy stances,
like curbing government spending or taxes — even though expressing such views,
even lobbying on them, is allowed.

In November 2011, more than a year after submitting a “couple hundred pages”
worth of answers to IRS questions, Albuquerque received another list of questions.

It wasn't the only group getting extra scrutiny. Using ideological trigger words,
including “tea party” and “patriot, ” IRS agents sidetracked at least 298 similar
applications — most of them from conservative-leaning groups. The IRS also used
hot-button terms like “occupy” and “progressive” to flag seemingly liberal groups.

San Fernando Valley Patriots in California, which applied in October 2010, didn’t
hear back from the IRS for 16 months. In February 2012, it received a letter
requesting donor information, political party affiliations of all event speakers and
the employer ID numbers of businesses it had worked with.

The small groups interviewed for this story told POLITICO they have always followed
rules limiting “political activity, " though they would not share their budgets for
POLITICO to verify that claim.

But they did describe their activities in general terms. Harbaugh, the secretary of the
Albuquerque Tea Party, said his group keeps an email list of around 1,000
subscribers. Volunteers gather every third Tuesday of the month in a local church or

inexpensive hotel conference room to discuss various topics, from school board

http:/Awww . politico.com /story/2015/02/irs-delay-tea-party-tax-exemptions- 115514.htmi
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elections to national policy priorities. About 30 members recently screened a
documentary on the impact illegal immigration is having on border towns.

They have a clear political point of view, but Harbaugh said they have never
endorsed a candidate. They host candidate forums for the state house, city council or
county commissioner, but both parties are invited to attend. They spend most of
their time on education and advocacy, Harbaugh said, organizing lectures, for
example, on problems with VA hospitals and arranging retreats for kids to learn
about the Constitution.

Like other groups interviewed for this story, they scoff at allegations that big-name
donors, like the Koch brothers, send them checks to influence elections. Harbaugh
said his group raises 95 percent of its funds locally, including from an Uncle Sam top
hat members pass around at monthly meetings.

Given his group’s size, budget and mission, Harbaugh said he doesn’t know why
approval is taking so long: “What is the IRS afraid of?”

UNFINISHED BUSINESS

In May 2013, the Treasury Inspector General for Tax Administration, the IRS
watchdog, disclosed the targeting practice. It attributed the controversy to
incompetence and found no evidence of political bias, but the watchdog, the FBI and
a half-dozen congressional committees are still investigating.

The IRS was given nine recommendations to fix the problem and ensure it wouldn't
happen again, including: Stop pulling applicants based on controversial trigger
words, fix the murky social welfare rule and ensure employees are better trained.

Another key recommendation given the lengthy wait some groups had endured: Get
to the backlog of 298 cases.

“Provide oversight to ensure that potential political cases, some of which have been
in process for three years, are approved or denied expeditiously,” the
recommendation reads. That was 22 months ago.

But the way the IRS counts the cases makes it difficult to track the agency’s progress.

hitp:/Avww  politico.com /story/2015/02/irs-delay-tea-party-tax-exemptions- 115514 htmi
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In May 2013, it released alist of 176 political nonprofits it said it had approved

"u

already, many of them groups it once labeled “inflammatory,” “anti-Obama” and

engaging in “propaganda.”

Then, the IRS created a Web page on which it updated monthly its rulings ona
collection of 145 “priority” applications from groups that had been waiting for more
than 120 days as of May 2013. The IRS has declined to explain why it does not track
the progress of all the groups the watchdog identified.

In January 2014, after closing 111 of those “priority”cases, the IRS declared victory
and proclaimed to have “completed” the watchdog's recommendation. Since then
the agency has ruled on another 27 cases, bringing the total to 138, but still short of
its 145 target.

That hasn't prevented IRS chief Koskinen from asserting repeatedly that the agency
has satisfied all the watchdog’s recommendations.

In early February, Koskinen appeared before the Senate Finance Committee. When
Sen. Tim Scott {R-S.C.} prodded Koskinen for taking nearly a half-decade to approve
a tea party application from his state, Koskinen agreed with his outrage.

“I have said from the start that those were mistakes that were made, they should
never have been made and they should not be made again,” he said.

Then he assured the committee members: “We have implemented every one of the
inspector general’s recommendations to do our best to make sure that never happens

again.”

The agency says the process is complicated by litigation. If an applicant sues, the
agency said, the case “moves to the Department of Justice, which in consultation
with the IRS will control the resolution of the applicant’s status.”

Freedom Path in Texas, a group that's been waiting about four years for an answer
and is suing the IRS, says it was told it could not receive a ruling while litigation was
pending. But the American Center for Law and Justice, which represents more than
40 conservative groups, including Albuquerque Tea Party, saw multiple groups
approved during litigation. In fact, that was one of the reasons why the judge threw

http:/Awww politico.com /story/2015/02/rs- delay-tea-party-tax-exemptions-115514.htmt
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out the case, calling it moot. ACLJ is appealing,.

IRS also said applicants who received a proposed denial letter can appeal, moving the
matter from the exempt division to appeals, “a process that can add significant time
to when a final decision on the application is made,” IRS said.

‘DEATH BY DELAY’

While Crossroads’ expansive connections, powerful fundraising arm and full-time
staff have kept the group functioning despite lacking the IRS’ stamp of approval,
small groups on hold for years at a time struggle to stay above water.

“Your ability to operate as a [501]{c}{4} when you're not approved is fatally injured —
your ability to raise money ... to plan, ” said David French, senior counsel for the

American Center for Law and Justice.

At one point, for example, Unite in Action, a group that’s been on hold for more than
1,700 days, looked poised for growth. With members in various states and a mission
to “prepare current and future generations to be guardians of our Constitutional
Republic,” it quickly built a nationwide following, fundraising $600,000 to throw a
multiday rally on conservative priorities in Washington, D.C., in 2010. Thousands
attended.

IRS agents flagged its tax-exempt application, citing a blog post that said “fire
Timothy Geithner,” then the Treasury secretary, and “demand Joe Biden apologize,”
according to leaked IRS documents from 2011.

When the IRS asked Unite in Action for its list of donors, their occupations and
addresses, the group's finances took a nosedive.

“We told everybody that we will in no circumstances surrender that ... [donor]
information, but it still has dried up about 95 percent of the fundraising that we were
able to do prior, ” said current president Jay Devereaux, who joined the group in
2009. The IRS would later apologize for asking for groups’ donors, which it said was
inappropriate.

Now Unite in Action is $§16,000 in debt and operates on an annual budget of $§8,000
to $10,000.

hitp:/Avwew . politico.com /story/2015/02irs- detay-tea-party-tax-exemptions- 1 15514.htmi
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Though Devereaux, an IT guy by day, dreams of organizing a nationwide bus tour to
protest the Common Core education standards, the most his group can afford to do is
to occasionally send a member to lobby state legislatures on amending the
Constitution, or to Congress to protest fast-track trade authority for Obama.

“We really can’t do events anymore, namely because of the cost and the impact this
has had on our fundraising since this whole thing was made public,” Devereaux said.

Some would-be donors and partners are suspicious of groups without exemptions,
thinking they might be bad apples.

Northeast Tarrant Tea Party in Texas, which received its tax-exempt status in
December 2014 after waiting four years, had a partner withdraw funding for a mailer
when he found out the group wasn'’t yet IRS approved. “He wasn’t sure of the legal
limits for how his tax-exempt organization could interact with ours,” said Julie
McCarty, group president.

Other donors worry they'll be audited or slapped with a gift tax, another option some
in the IRS exempt unit had considered. A former Albuquerque Tea Party president,
who has left the group, was audited twice after the group filed its application.

Groups say they've lost members out of fear and frustration. One of Albuquerque’s
board members quit because of concern that involvement with the group would
affect a spouse’s government job. Another Albuquerque volunteer backed out from
leading a protest at a local IRS office because of “his fear of being photographed by
the IRS cameras, ” Harbaugh, the group’s secretary, said.

Unite in Action lost “some of our best people involved in this because they got so
frustrated with the process,” Devereaux said.

And if they do not get an exemption, these groups face a potential tax hit for the
years they were allowed to operate as a nonprofit. Harbaugh made the executive
decision to put money aside each year in case that happens. He told a local paperin
July that his group has $3,500 in reserves.

“This is huge for a group like ours where every dollar counts, ” he said.

California’s San Fernando Valley Patriots found itself in a similar bind. Upon

hitp:/Awww politico.com /story/2015/02/irs- delay-tea-party-tax-exemptions-115514.htmt
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applying for tax-exempt status in the fall of 2010, organizer Karen Kenney was
advised that California’s exemption for state taxes would be approved automatically
once her federal approval came through.

But the group dropped its federal application in the summer of 2012 after receiving a
donor-request letter. Two weeks after Kenney testified on Capitol Hill on the matter
in mid-2013, she got a call from California tax collectors.

The group, which has a $3,000 annual budget, wound up owing around $2, 500 due
to a minimum tax California levies on non-for-profit corporations. It forced them to
cut honorariums for guest speakers, curb support for the local food bank, kill the
advertising budget to promote the group on talk radio and halt distribution of free
copies of the Constitution.

“Do the math — it hurt us, ” said Kenney. She just paid the last installment out of her
own pocketbook at the end of January.

After the scandal broke, the IRS gave groups on hold a fast-track option: immediate
approval if they pledged to spend less than 40 percent of their time and resources on
political campaigns. But several of the groups dismissed that option on principle,
calling it unfair because it was a stricter standard than other 501{c){4)s had to abide
by.

Unlike with nonprofit charities and foundations, which are allowed to sue the IRS if
they don't get an answer from the agency within 270 days of filing, the IRS is under
no obligation to answer 501{c){4) applications within a certain time frame.

Former IRS official Friedlander said postponing a decision this way is known as
“death by bureaucratic delay.”

Indeed, many conservative groups withdrew their applications in frustration. Others
changed their names and could try to start the whole process again. For example,
Greenwich Tea Party Patriots of South Jersey, another group that never heard back,
is starting a new group, changing its name to Faith and Freedom Coalition of New
Jersey.

Then, there are those who went belly-up while waiting.

hitp:/Awww politico.com/story/2015/02/irs- delay-tea-party-tax-exemptions-115514.htmt
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Freedom Path, which was created in part by GOP operatives with connections to Utah
politicians, ran a series of ads in Utah between summer 2011 and spring 2012
supporting a balanced budget amendment and Obamacare repeal.

IRS deemed two of the 2012 ads political campaign activity: one praised Sen. Orrin
Hatch (R-Utah), battling a contentious primary that year, for backing both policy
positions, telling Utahans to call his congressional office to show support. The other
name-dropped Mitt Romney, presidential candidate, for holding similar views.

The Center for Public Integrity reported the group spent at least $500,000 on “ads
designed to help Hatch’s electoral prospects,” citing FEC filings, and received
hundreds of thousands in donations from a Hatch-friendly drug lobby.

But the group argues it never came close to breaking the social welfare rules.

“The majority of the ads and the primary purpose of the organization was issue-based
and not political,” said board member Scott Bensing, former executive director of the
National Republican Senatorial Comimittee. “We weren't pushing any limits.”

Even if they had, Friedlander said the IRS by now should have given them an answer
because “a record exists on which the IRS can make an informed determination.”

Without an answer, Freedom Path, currently suing the IRS, stopped operating in late
spring of 2012 out of concern that it would be denied tax-exempt status and forced to
pay back taxes. It also feared donor information could be revealed to the IRS.

T u

Freedom Path exists mostly in name now. It doesn’t even have a website. It's “six-
figures” in debt for legal bills suing the IRS.

“We've had to reduce all of our expenses, and really we're in a position now where
we're just struggling with legal bills, ” Bensing said. “We’re closer to bankruptcy than
to solvency.”

hitp:/Avww . politico.com/story/2015/02/irs-delay-tea-party-tax-exemptions- 115514.himi
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IRS scrutinized some liberal groups
By: {avid Nather

July 22, 2013 01:58 PM EDT

After a political group in Texas asked the IRS for a tax exemption last year, it got a lengthy,
time-consuming list of questions — like a request for the minutes of all the board meetings
since the group got started.

And a Califomia-based group got tumed down completely in 2011, because the IRS
concluded that it was set up “primarily for the benefit of a political party.”

These two stories sound like they'd fit right into the raging IRS scandal over its treatment of
conservative groups that applied for tax-exempt status.

(PHOTOS: 10 slams on the IRS)

The only difference: these two groups — Progress Texas and Emerge America — were
unabashedly liberal.

POLITICO surveyed the libera! groups from an IRS list of advocacy organizations that were
approved after the tougher examinations started. The review found some examples of liberal
groups facing scrutiny similar to their conservative counterparts — they were asked for
copies of web pages, actions alerts, and written materials from all of their events.

But those harsh investigations were more rare than what POLITICO had found when it
surveyed conservative groups at the beginning of the scandal. And the questions themselves
appear less invasive, overall.

So while liberals have some reason to complain about the IRS, the disparity in treatment
does help explain why the conservative piece became a runaway story while the fiberal side
did not.

(PHOTOS: IRS hearing on Capito! Hilt)
Plus, many liberal groups just weren’t as bothered by the questions they did get.

Progress Texas was the only one that came forward during the height of the scandal, reieasing
its own IRS letter to prove it had been hassled, too. It even had a cover letter from Lois Lemer,
the embattied IRS official at the center of the scandal.

But even then, its leaders didn't really feel hassled.

“If you're going to ask for exceptional treatment, you should expect to go through exceptional
screening,” said Ed Espinoza, the executive director of Progress Texas. “We all play by the
same rules, and if they don’t like the rules, they don't have to play.”

hitp://dyn.palitico.com/printstory.cfm?uuid=570A5311-ACBB-42EB-8AC4-05CAJE405370 14
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. Ata hearing on Thursday, Rep. Darrell Issa asked the IRS inspector general to ook into

. where liberal groups were targeted. But most of the momentum is behind Congress staying

. onthe trail of the conservative targeting. Top Republicans are trying to pry more information out of
the agency about the role of the IRS Chief Counsel's office, after career iRS officials testified that
. Lerner sent Tea Party applications there as part of a lengthy review process.

The bottom line is, Republicans have more fuel to keep the scandal alive — and liberal
groups just aren’'t about to march in the streets.

“In my mind, | didn’t find it to be onerous. | just thought they were doing their due diligence,”
said Denise Cardinal of Progress Now, the umbrella organization for state progressive
groups like Progress Texas.

Her group was one of the ones that got off easily. its IRS letter — which came from the same
Cincinnati office that investigated the conservative groups — asked just four follow-up
questions, mostly about its relationship with its state affiliates.

Cardinal said some of the state groups did get lengthier sets of questions. And Alliance for a
Better Utah, one of those state affiliates, is still waiting for the IRS to approve 501(c)(3) status
for its education and voter registration operation. That's causing problems because it can't
apply for foundation and grant money while that application to become a charitable
organization is in imbo, according to Maryann Martindale, the group’s executive director.

But the group has gotten its 501(c)(4) approval for its advocacy work — the same kind of tax-
exempt status that snagged so many conservative groups. That status is for “social welfare”
groups that can participate in politics, but it's not supposed to be the main thing they do. And
Martindale had no problem with the questions her group received in that process.

“I think they all seemed reasonable,” Martindale said. “The way | look at it is, if you're applying
| for tax-exempt status, you should come under a certain level of scrutiny.”

The shrugs from many liberal groups may help explain why more of them didn't come forward
during the height of the IRS firestorm. There’s a feeling among some Democrats and liberals
that the conservative groups got all the attention, and sparked the inspector general
investigation, because they were the louder complainers.

~ Espinoza says it took Progress Texas 18 months to get its 501(c)(4) approval, longer than
. some of the Tea Party groups. "Some of the people complaining about the process, theirs
: took less time than ours did,” he said.

Better Georgia, another Progress Now affiliate, has been waiting for 501(c)(4) approval since
. February 2012, and has now applied for “expedited” IRS approval, in which it just has to state
- that most of its activities aren't political. But “we have not complained about the process,
. because we believe it's appropriate when we do some public interest work and some
political work,” said board chairman Amy Morton.

And even when Emerge America, which frains Democratic women to run for office, had three
. state chapters turned down for 501(c)(4) status in 2011 — also with a Lois Lerner cover letter

. —itjust solved the problem by converting all of its organizations into 527 groups, according

. to co-founder Dana Kennedy.

hitpz/dyn.palitico.cc intstory i '0A5311-ACBB-42EB-8AC4-05CA3E405370
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Those are tax-exempt too, but with a crucial difference: They have to disclose their do% 0,03781

while 501(c)(4)s don't.

“We've never had any problem disclosing our donors ... We’'re still operating and doing all
the same things we’ve always done,” said Kennedy. “These groups that are screaming really
loud, why do they have a problem with becoming 527s?”

The IRS declined to comment for this story.

I’s true that the conservative groups had powerful allies championing their cause — from the
American Center for Law and Justice, the legal group that represented some of the Tea Party
organizations, to the Republicans that pushed to find out why their applications were delayed.

And there may have been more conservative groups applying for tax-exempt status in the first
place. There's no definitive ideological breakdown of the 298 groups that were set aside for
special IRS scrutiny, but a Tax Analyste study Of the 176 organizations that won IRS approvai found that
122 likely had conservative leanings, including 46 with “Tea Party,” "Patriots,” and “9/12” in
their name.

But it's also a lot easier to find conservative groups that were singled out for lengthy, intrusive
interrogations. The treatment of the liberal groups appears to have been more random. Some
had a hard time, but there were plenty that didn’t think their experiences were hellish at all.

For example, they weren't asked to name their donors, ifke conservative groups wers. Martindale,
for example, says the Alliance for a Better Utah was asked a more general question —
whether it took donations from any political parties, political candidates or elected officials.
But it wasn't asked for “the names of the donors, contributors and grantors,” as at least two of
. the conservative groups were.

it was easy for the Utah group to satisfy the IRS, too. “We just said no” — the group wasn’t
: taking those donations — “and that was the end of the discussion,” said Martindale.

I’s clear that liberal groups were on the agency’s radar. The agency's infamous “Be On the
Look Out’ (BOLO) list included the term “progressive” — and Democrats have uncovered
evidence that screeners were trained 10 look for progressive groups as well as “Tea Party,”
“Patriots” and “9/12 Project” organizations. At a Thursday hearing, George, the Treasury
inspector general, biamed the i8S for not tuming those documents over to him during his
investigation.

Even groups that weren't necessarily ideological — like Chi Eta Phi Sorority, an African

- American nurses group — have gotten caught up in the screening. The group has told

_ congressional Democrats it believes it was singled out because of the phrase “social
change” in its mission statement, and has been asked to explain statements on its website
about “sisterhood/brotherhood” and “love and caring.” The group’s attorney did not respond

~ to several requests for comment.

But none of the progressive groups contacted by POLITICO said they had been grilled about

. what they were reading — or asked about their relationships with specific political activists,
like Ohio’s Liberty Township Tea Party was when it was asked about Justin Binik-Thomas, a
former leader of the Cincinnati Tea Party.

. “The questions they asked were pretty neutral,” said Joe Onek of the Committee for a Fair
i Judiciary, which pressures the Senate to fill judicial vacancies. He said the IRS mostly wanted
ittp://dyn.politico.comvprintstory.cfm?uLid=970A5311-ACBB-42EB-8AC4-05CA3E405370 ¥4
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to know how it would separate its activities from those of the Raben Group, a lobbyin& 5?09?6782
whose founder, Robert Raben, is one of the leaders of the Fair Judiciary group.

The liberal groups’ pattem doesn't frack with the conservative groups, either, which received
the most probing questions from the IRS Cincinnati office. The Progress Texas letter with the
harsh questions came from an IRS office in Laguna Niguel, Califomia — not Cincinnati.

And some of the other liberal groups that got relatively mild questions received them from the
Cincinnati office — including the Middle Class Taxpayers Foundation of San Diego. It was
mostly asked structural questions, like how it would make sure the funds from its charitable
arm wouldn’t be used for legislative or political activities. The rest were milder inquiries, like:
“What is the purpose of professional fees?”

Some of the groups said there are probably strong reasons why they didn’t get stronger
scrutiny. Bob Fulkerson, state director of the Progressive Leadership Aliiance of Nevada,
said it may have just had good timing. He said his group applied for its tax exemption in
October 2011, rather than in 2010, so “the IRS didn't get a chance to make the burdensome
requests that we’ve leamed other groups were subjected to.”

Onek said the Fair Judiciary group probably didn’t tigger harsher screening because the
name doesn’'t make it obvious that it's a progressive organization — although since it's
pushing to “fill the vacancies” that President Barack Obama has been trying to fill for months,
“you wouldn’t have to read very far to figure out where we were coming from.”

And Progressives United, a Wisconsin-based group, had a built-in advantage. It was founded
by former Sen. Russ Feingold, the co-author of the McCain-Feingold campaign finance law
— and staffed with attomeys who know the law so well that they were able to anticipate
virtually every IRS question when they sent in the application.

“We actually didn’t get any questions,” said Josh Orton, the group’s spokesman. “We didn't
go into this blind.”

© 2014 POLITICO LIC
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WASHINGTON — Thank you for that warm weicome. It's an honor for me to be here today at the
National Press Club for the first time as IRS Commissioner.

Now that we've turned the calendar to April, | know there are usually two things on peoples’ minds.
The first is Spring and the second is taxes. Plus watching the Final Four this weekend. As a former
Chairman of the Duke Board of Trustees, we had a moment of silence earlier in the toumament. But
the loss to Mercer was part of a longer term-strategy to increase the Duke endowment in the hopes
of a substantial contribution from an unnamed major investor in the United States, in recognition of
the billion dollars we saved him by losing the game.

Moving on, if you came to this luncheon or tuned in expecting to hear about the state of affairs at the
Intemal Revenue Senice, you've come to the right place.

I was swom in as IRS Commissioner a littie over three months ago, and | feel exactly the same way
I did on Day One: Excited and proud to lead an agency that’s critical to the functioning of our
govemment and one that touches virtually every American. These last three months I've traveled to
18 of the 25 largest IRS offices around the country. | have talked with and listened to about 8,000
employees so far and been delighted to see the professionalism, skills and dedication of our
employees.

I am on this joumney because, throughout my career, | have found that the people who know most
about what’s going on in an organization are the front line employees. They have important insights
into the opportunities and challenges an organization faces.

In light of all that has happened to Federal employees in the last four years, and IRS employees in
particular - no pay raises for four years, government shutdowns, furloughs and the negative publicity
about the IRS the last year - you might have expected that | would have heard a lot of grumbling
from employees about not being paid enough or having to work too hard. Instead, the consistent
response | have heard is a concem that we do not have enough employees to provide the level of
taxpayer senices our employees want to provide and feel taxpayers desene.

I also have heard at every stop — even in the 18™ city last Friday — interesting obsenvations and
suggestions about how we can improve the day-to-day operations of the agency. And | have
explained in town halis with front line workers and meetings with managers at each office that one of
my goals is to foster an environment where information flows easily from the bottom up in the agency
as well as from the top down.

This is critical, not only for us to get the benefit of observations and suggestions from employees,
but also to leam as quickly as possible about problems or challenges. i have noted that it is illusory
to think that we'll never have a problem or make a mistake. We have 80,000 empioyees
administering the world’'s most complicated tax code and dealing with millions of taxpayers. Instead,
my goal is for us to find problems quickly, fix them promptly, make sure they stay fixed, and be
transparent about the entire process. 've told our employees that if there's a problem anywhere in
the organization, it's my problem and we’ll fix it together. If an employee makes an honest mistake,
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it's my mistake as well, and we'll work together to remedy the situation. And if there’s a problem
that | don’t know about, that’s my fault, because it would mean we haven't buiit a culture that SFC 003784
encourages information to flow up from the front lines through the organization.

As 1tell the employees, my theory is that “bad news is good news,” since the only problem we can’t
solve is one we don't know about. And, as a corollary, employees need to know that we don’t shoot
messengers, we thank them.

In moving the IRS forward, one of the most important things we have to do is restore public trust in
the agency, which was shaken by the management problems that came to light last year with regard
to the determination process used for applicants to become tax exempt social welfare organizations
under section 501(c)(4) of the IRS code. Organizations that have 501(c}(4) status can be everything
from garden clubs to homeowners associations, but the focus for the last year has been on
adwocacy groups that spend part of their time and money on political campaigns.

As a result of the inappropriate use of an organization’s name alone as the criterion for setting its
application aside for special treatment, doubt has been cast by some on the independence of the
IRS. This is an important issue that deserves our attention. But it is also important to put this issue
into the proper perspective. The IRS has about 800 employees in its Exempt Organizations Divsion,
and only a small subset of those folks work on processing applications for tax-exempt status for
social welfare organizations. Meanwhile, there about 89,000 other IRS employees in offices ail
across the country who are also doing critical work for our tax system and for the nation in other
areas.

Nonetheless, taxpayers need to be confident that the IRS will treat them fairly. It doesn’t make any
difference who they are, what organizations they belong to, or whom they voted for in the last
election. None of that matters to us at the IRS. We will do about one million audits of individual
taxpayers this year. Some who get audited may be Democrats, some may be Republicans, and
others may be something else altogether. But they will all have one thing in common: They’re being
contacted by us because there was something on their tax retums that needed follow up. Perhaps
we just need a clarification. Maybe there was a mathematical error. Or there could be something
seriously wrong with the return. But the return alone is the reason for our inquiry. And anyone else
with the same issue would receive the same treatment from the IRS.

To make sure that this problem does not recur, we’'ve done a number of things, We have accepted
all nine of the recommendations from the Inspector General for Tax Administration. It was his report
last May that found applications for 501(c)(4) status were being screened using inappropriate criteria
in the determinations process.

Since then, for the last several months the IRS has been cooperating with the investigations into this
matter that were launched last summer. There are six ongoing investigations, four conducted by
Congressional committees, one by the Department of Justice and one by the IG.

We were asked by members of Congress to quantify the work we've done and how much it has cost.
The answer is that more than 250 IRS employees have spent over 100,000 hours working directly on
complying with the investigations. This work has cost more than $14 million, which includes adding
capacity for our computer systems to make sure we are protecting taxpayer information while
processing and producing these materials.

In letters to Congressional Committees two weeks ago and in my testimony before the House
Oversight and Govemment Reform Committee last week, | was pleased to report that we now have
provided all the documents we hawve identified as being related to the determinations process - which
was the focus of the IG’s report last May. We have provided the tax writing committees, our primary
oversight committees, with aimost 700,000 pages of documents. We are still redacting taxpayer
information from the last of those documents before they can be shared with the Committees that do
not have authority to see taxpayer information.

As a result, my hope is that at least some of the six pending investigations will be concluded and
reports issued in the near future. | have made it ciear that we will respond appropriately to the facts
and recommendations of those reports and move the agency forward.
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Our production of materials has proceeded according to prionities set with ali of the investigating

committees and, as we have now completed our production of documents related to the SFC 003785
determinations process, we are prepared to work with the committees on any new avenues they

may want to pursue.

You may hawe noticed that, during my three-hour hearing last week before the House Owersight and
Govemment Reform Committee, some members of the Committee expressed unhappiness with the
rate at which we are producing redacted information for them. As | tied to make clear, we never
indicated that we would not respond to the very broad subpoena for documents we received in mid-
February. indeed, we have produced documents responsive to each of the subpoena’s categories. In
the private sector, a court wouid require these requests to be reduced to those relevant to the
inquiry. Unfortunately, the subpoena contains no such limitations, so the volume of materials
requested means we could be at this for a long time.

Another recommendation by the IG was that the Treasury Department and the IRS should provide
clearer guidance on how to assess the permissibility of 501(c}(4) social welfare organizations’
activities. So last November, Treasury and the IRS issued proposed regulations that are designed to
clarify the extent to which a 501(c)(4) organization can engage in political activity without
endangering its tax-exempt status.

While { was not inwolved in the issuance of this draft proposal, because it happened before | was
confirmed as Commissioner, | believe it is extremely important to make this area of regulation as
clear as possible. Not only does that help the IRS properly enforce the law, but clearer regulations
will also give a better roadmap to applicants, and will help those that aiready have 501(c)(4) status
properly administer their organizations without unnecessary fears of losing their tax-exempt status.

During the comment period, which ended in February, we received more than 150,000 comments.
That's a record for an IRS rulemaking comment period. In fact, if you take all the comments on ail
Treasury and IRS draft proposals over the last seven years and doubie that number, you come close
to the number of comments we are now beginning to review and analyze. lt's going to take us a
while to sort through ail those comments, hold a public hearing, possibly repropose a draft regulation
and get more public comments. This means that it is unlikely we wili be able to complete this
process before the end of the year.

Before leaving this topic, | want to note one other thing. Last month, former IRS Commissioner
Randolph Thrower passed away at the age of 100. Commissioner Thrower led the IRS from 1969 to
1971, during the early years of the Nixon Administration, which tumed out to be a challenging time
for the agency. Commissioner Thrower held firm against attempts being made at that time to
politicize the agency. The White House eventually fired him for his principled stance.

I'm sure if Commissioner Thrower were here today, he wouid say he was only doing his job. But he
was doing much more. His refusal to let politics compromise the IRS is an important reminder to alf
IRS Commissioners now and in the future of what our mission is. | intend to follow his example. |
want to reassure everyone listening to me today that the IRS is an agency of career civil senants
who are dedicated to sening the American taxpayer in a fair and impartial manner. That’s how it’s
always been, and that's how it will stay on my watch.

We hawe other important challenges to face. One example of this is insuring that the tax filing
season goes smoothly. When 1 started in December, | told our employees that | wanted to help with
the filing season and, as the new kid on the block, the best thing | could probably do was to stay out
of the way. I've been very successful at that and, at least partially as a result, the filing season has
gone very well thus far. Through the end of March, we've received more than 90 million tax retums
and issued more than 73 million refunds, for approximately $207 billion.

As we get closer to the Aprit 15" deadline for filing retums, 1 think it's important to realize what a
tremendous accomplishment it is for the agency to process 150 million individual taxpayer retums
every year. This doesn’'t happen by accident and it doesn’t happen automatically. it happens
because thousands of dedicated and experienced employees work for months pianning for the next
filing season and then administering it.
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Another top priority of ours: taxpayer senice. This filing season, as we do ewery year, the IRS
provides senvces to taxpayers to help them fulfill their tax obligations. SFC 003786

Taxpayers want and need more online tax information and senices, and we're working to meet that
demand by making improvements to our website, IRS.gov. Last year alone, taxpayers viewed
IRS.gov web pages more than 450 million times, to get forms and publications, find answers to their
tax questions and check the status of their refunds.

One of the most popular features on IRS.govis the “Where’s My Refund?” electronic tracking tool,
which taxpayers used more than 200 million times last year. Now that doesn’t mean, of course, that
there are 200 million taxpayers. Some of them just can’t resist checking over and over to see how
their refund is doing.

This year we have several new digital applications that will expand what taxpayers can do online.
One of these applications is IRS Direct Pay, which provides taxpayers with a secure, free, quick and
easy online option for making tax payments. Another innovation, Get Transcript, is a secure online
system that allows taxpayers to view and print a record of their IRS account, also known as a
transcript, in a matter of minutes. We are also in the final stages of revamping the IRS Online
Payment Agreement, which aliows taxpayers to apply for an instaliment agreement online.

To provide better senice, the IRS is also expanding the methods it uses to communicate information
to taxpayers. We have moved beyond traditional media, like newspapers and TV news to also take
advantage of social media, such as YouTube, Twitter and Tumbir.

During my three months on the job, | have been surprised to leam how much time, effort and
resources we provide trying to help taxpayers determine the amount they owe and how to pay it. As
| have said, it may take me a while to convince the average taxpayer that “we’re from the IRS and
we're here to help you,” but we really do work hard to make it as easy as possible to file your taxes.

Along with taxpayer senice, another high priority for the IRS is maintaining a robust tax compliance
program and building on the work that's been done to improve compliance in a number of areas. One
of the most important of these is the battle against refund fraud, especially fraud caused by identity
theft. | say “battle” because we really do have a fight on our hands against identity thieves who steal
peoples’ information outside the tax system and use that information to file a tax retum claiming a
refund.

We're doing a much better job of stopping suspicious retums before they can be processed
compared to a couple of years ago, and our criminal investigators are making great progress in
helping the Justice Department find these criminals and put them behind bars. Last year we
protected $17.8 billion from refund fraud, we initiated 1,400 investigations, and we obtained over
1,000 indictments and 400 convictions. We're also doing a lot better at helping identity theft victims
clear up their IRS accounts after they hawe been victimized. The time for resohing a new case has
been reduced from over 300 days to roughly 120 days. But there’s still room for improvement, and
we intend to do even better.

Perhaps our most intense challenge is fulfilling the responsibility Congress has given us to
implement tax-related provisions of enacted legislation, inciuding the Affordable Care Act. We have
a lot of work to complete if we are going to be prepared for major ACA provisions that go into effect
this year, including the premium tax credit and the individual shared responsibility provision. As |
have told our employees, the significant challenge of impiementing the Affordable Care Act provides
us with a major opportunity to demonstrate the skill, dedication and competence of the IRS. After
the difficulties experienced last fall with the rollout of ACA, if we can have a smooth filing season
next year including the appropriate review of the retums of taxpayers who took or were eligible for the
advanced premium tax credit, the public and the Congress will hawe to say, “That’s some
organization with an amazing work force.”

Along with the ACA, another important piece of legislation we're in the process of implementing is
the Foreign Account Tax Compliance Act, which is more commonly known as FATCA. This law is
important because it requires foreign financial institutions to tell us about accounts owned by U.S.
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citizens. With this information, we can do a much better job of combatting offshore tax evasion. Our
goal is to make it more and more difficult for Americans to hide their money in a tax haven to awoid SFC 003787
paying taxes.

The importance of FATCA is not just that we'li be collecting more money. It is also important
because the average taxpayer has to be confident that, while they are paying their taxes, the very
wealthy, with fancy lawyers and accountants, are no fonger abie to hide their money in foreign
countries and awid paying their fair share to support the operations of the government.

When | became Deputy Mayor of Washington, the city’s theory of snow removal had been that “the
sun will come up tomorrow.” So, when | began, we had a “snow summit” and | told the leadership
team that, whatever else we were going to do, we were going to get the snow off the streets. That’s
my feeling today at the IRS. Whatewver else we are going to do, we are going to implement the non-
discretionary legislative mandates we have been given: the Affordable Care Act and FATCA.

This brings me to what i believe is the biggest challenge facing the IRS today, the substantial
decline in our funding, which puts significant strain on our ability to provide adequate senices to
taxpayers and to maintain strong senice and enforcement ievels to ensure the integrity of our
woluntary compliance system.

For the IRS to keep making progress in all the areas I've just mentioned, it is critical for us to receive
adeguate resources. The agency continues to be in a very difficuit budget environment since we are
the only major agency functioning basically at the post-sequester level rather than having been
moved back toward the pre-sequester level of funding. Since Fiscal 2010, IRS appropriations have
been cut by about $900 million and we have 10,000 fewer employees even as our responsibilities
continue to expand.

We recognize the need to become more efficient, no matter what happens to our funding ievel. Since
2010, the IRS has cut annual spending on professional and technical senice contracts by $200
million. We generated $60 million in annual printing and postage savings by eliminating the printing
and mailing of certain tax packages and publications, and by transitioning to paperless employee
pay statements.

Real estate is another area where we have found major savings. In 2012 the IRS began a sweeping
space-reduction initiative that is projected to reduce rent costs by more than $40 million and reduce
total IRS office space by more than 1.3 million square feet by the end of this fiscal year. Taken
together, we're spending $300 million a year less in these areas.

We will continue our efforts to find savings and efficiencies wherever we can. And we will continue to
carry out our core responsibilities and work toward preserving the public’s faith in the essential
faimess and integrity of our tax system. But these budgetary constraints will pose serious
challenges to our efforts to enforce the tax laws and provide excellent customer senvce.

Essentially, the federal government is losing billions in revenue collection to achieve budget savings
of a few hundred millions doliars, since the IRS estimates that, for every $1 invested in the IRS
budget, it produces $4 in revenue.

As | said during my confimation hearing, i didn’t find a single organization in my 20 years of private-
sector experience that said, “Let’s take our revenue operation and stane it for funds and see how it
does.”

So far this filing season, we have been fortunate that the volume of phone calls to our toll-free lines is
actually down a bit compared to this time last year. One factor is the lack of major tax changes in
2013, which means fewer questions from taxpayers. Our improved website and its applications also
have helped provide taxpayers with important support without requiring a phone call.

As a result, for now, we're maintaining a levet of phone senice around 72 percent. That's much
better than last year's overall average of 60.5 percent. But we expect that for the year we will drop
well below 70 percent and end up closer to last year's 60.5 percent. That would mean more than 30
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percent of taxpayers trying to reach us on the phone couldn’t get through. it wasn’t that long ago,

with proper funding, that our level of senice was 88 percent. SFC 003788

Along with phone senvice, we're also concemed about the amount of time it takes for people to get
help in person when they go to one of our Taxpayer Assistance Centers. We've had reports from
field staff in offices across the country of taxpayers lining up outside our centers well before the
centers open in the moming to make sure they receive senice the same day, sometimes waiting up
to three hours to be served after they enter the office. Expanding our online offerings can only go so
far to ameliorate these problems. As Forbes magazine noted earlier this year, when you punish the
IRS you punish taxpayers.

Our information technology operation is still another area that the IRS has always been focused on.
Our use of IT helps us do a better job of stopping potentially fraudulent retums before they are
processed and allows us to keep making improvements to our operations and our website. Our
2014 budget had $330 million for T work related to implementing ACA. None of that money was
provided. Since we are mandated by statute to implement ACA, that has meant that other vital IT
projects have had to be shelved.

The solution to the budget problem that we face starts with the Administration’s Fiscal Year 2015
budget proposal, which was released iast month. The Administration proposes a funding level of
approximately $12.5 billion for the IRS for Fiscal 2015, which would reverse the erosion in our budget
over the last several years.

| think it's fair to ask what value the American taxpayer would get for that extra billion or so dollars
that the Administration is proposing. It would help taxpayers get the senice they need and
strengthen compliance efforts in key areas, especially the two | mentioned earlier — refund fraud and
offshore tax evasion. The budget proposal halts the declines in key enforcement personnel we've had
and allows the IRS to again invest in necessary basic infrastructure.

Ultimately, it's in everyone’s best interests to have an IRS that can do its job. We don’t believe that
any member of Congress wants their constituents — be they taxpayers, tax preparers or financial
advisors — to go through the aggravation of not getting the help they need from the IRS. They don't
want their constituents waiting in line for hours at a taxpayer assistance center or having trouble
getting through on our toil free lines.

So my hope is that once we get beyond the issues surrounding the 501(c)(4) application process,
and once the major tax-related provisions of the Affordable Care Act that | mentioned earlier are up
and running, we can have a more normal discussion about our budget. | look forward to working with
Congress to solve this budget problem. | hope that one of the legacies of my time as IRS
Commissioner will be that we put the agency’s funding on a more solid and sustainable footing.

There’s another way in which Congress can help the IRS improve the work it does to assist
taxpayers and ensure compliance with the tax laws, and that is to simplify the tax code.
Congressman Dave Camp, Chairman of the House Ways and Means Committee, put it weli when he
introduced his tax reform proposal a few weeks ago. He said that the tax code is ten times the size
of the Bible, without the good news. The IRS Taxpayer Adwocate has estimated that individuais and
businesses spend about 6.1 billion hours a year complying with the filing requirements of the tax
code. All in an effort to determine and pay the right amount of taxes.

We can do better than that. And, while tax policy is the domain of the Treasury Department, the
Administration and the Congress, those of us involved in tax administration are anxious to do
whatever we can to assist in the process.

Thank you very much for letting me spend this time with you. With that, I'd be happy to take some
questions.

Page Last Reviewed or Updated: 02-Apr-2014
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Buying Your Vote
Dark Money and Big Data

Controversial Dark Money Group Among Five That Told IRS They Would
Stay Out of Politics, Then Didn’t

Jan. 4: This post has been updated.

Five conservative dark money groups active in 2012 elections previously told tax regulators
that they would not engage iu politics, filings obtained from the IRS show.

The best known and most controversial of the groups is Americans for Responsible Leadership
{1}, an Arizoua-based orgauization. Not long after filing an applicatiou to the IRS pledging —
under penalty of perjury — that it woulkd not attempt to sway elections, the group spent more
than $5.2 million, mainly to snpport Republican presidential candidate Mitt Romney.

The California Fair Political Practices Commission has accused Americans for Responsible
Leadership of "campaign money lanndering [21" for failing to disclose the origin of $11 million
it funneled to a group trying to influence two state ballot propositions.

ents vote o election day in
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The other groups that filed applicatious for IRS recognition of tax-exempt status saying they told tax vegulators they would not enguge in politics,

N . - n . N fitings oblained from the RS shot. (T
wouldn't engage in politics are Freedom Path [3], Rightchange.com IT {4], America Is Not Kharmeer/ AFP,

PAetty hrages)
Stupid [5] and A Better America Now [6].

Much bangs on these applications, all of which are still pending. The tax code allows social welfare nonprofits to engage in political
activities as long as pnblic welfare, not politics, is their primary purpose. If the IRS uitimately decides not to recognize these groups, they
conld have to disclose their donors.

Such decisions, along with IRS oversight of social welfare nonprofits overall, have come under increasing scrutiny as these groups have
assuned an ever larger role in elections, ponring an unprecedented $322 million {7] into the 2012 cycle.

ProPublica has documented [8] how some social welfare nonprofits underreport their political activities, characterizing them to the IRS as
"education” or "issue advocacy.” Other groups have popped up [9], spent money on elections and then folded before tax regulators could
catch up with them.

The IRS sent the applications submitted by the five groups to ProPublica in response to a public records request, although the agency is
only required to supply these records after groups are recognized as tax-exempt. {ProPublica also obtained the pending application of
Crossroads GPS [10], the dark money group launcbed by GOP strategist Karl Rove that spent more than $70 million on the 2012 elections,
which we wrote about separately.)

‘The IRS confirmed that none of the groups had been recognized as tax-exempt aud referred ProPublica to its earlier response about
Crossroads' application. In that email, the IRS cited a Jaw that says publishing unauthorized tax returns or return information is a felony
punishable by up to five years in prison or a fine of up to $5,000, or both.

Alawyer for Americans for Responsible Leadership, Jason Torchinsky, cited the sawe law in an email.

"H you willfully to (sic) print or publish iu any manner any information about Americans for Responsible Leadership tbat you do not
Tawfully possess — and which may or may not be complete — you will be doing so in violation of (the law [11]) and we will not hesitate to
report such unlawful publication to the appropriate law enforcement officials,” Torchinsky wrote.

‘The other groups for which ProPublica obtained IRS applications did not respond to calls or emails for comment.
ProPublica has published the applications of all five growps, but redacted parts to omit fiuaueial information.

"As we said when we published our story on the Crossroads application, ProPublica believes that the information we are publishing is not
barred by the statute cited by the IRS, and it is clear to us that there is a strong First Amendiuent interest in its publication," said Richard
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Tofel, ProPublica's president. SFC 003790

Social welfare nonprofits do not need IRS recognition, though most opt to apply for it. They can operale, and spend money on politics,
while their applications are nnder consideration.

Americans for Responsible Leadership [1] incorporated in Arizona in July 2011 and applied for IRS recognition last September.

By that time, the group had already spent $5,300 on get-out-the-vote efforts for Sen. Orrin Hatch, R-Utah, and given $57,500 {12] to twe
Republican political committees in Arizona.

Nonetheless, its IRS application said the group hadn't spent any money to influence elections, nor would it. It also said [13] the group
planned to split its efforts between influencing policy and educating the public, in part by "promoting a more cthical and transparent
government.”

According to Federal Election Commission filings, the group spent more than $5.2 million on campaign activities in October and early
November, mostly on phone calls urging the defeat of President Barack Obama. In addition to the millions it pumped into California ballot
measures, the gronp also spent $1.5 million [14] on two Arizona propositions.

While the IRS doesn't classify spending on ballot measnres as political, California election authorities do.

‘When ProPublica read the group's description of its activities on its IRS application to Ann Ravel, the chairwoman of the California Fair
Political Practices Commission, she laughed.

"Wow," she said, upon hearing that the group said it would not try to influence elections. "That's simply false."

The California commission pressed Americans for Responsible Leadership to identify who contributed the funds it aimed at the California
ballot measures, a battle that reached the state Supreme Court. Just before Election Day, the court ordered the group to reveal ils donors.

So, who were they? Another Arizona social welfare nonprofit, which got its money from a Virginia trade association, which also didu't have
to report its donors. California regulators are still trying to peel back the group's layers, to see who's behind the money.

Update (Jan. 4): InaJan. 2 email to the editor at the Arizona Capitol Times, Jason Torchinsky, an attorney for Americans for
Responsible Leadership, said the group had snbmitted an amended application for recognition of tax-exempt status to the IRS that
"conrected the error that was the central feature” of ProPublica’s story.

Contacted by ProPublica, Torchinsky said he could not confirm that this was accurate without his client's authorization. Torchinsky also
would not say when the gronp submitted the amended filing, or what was changed.

ProPublica has reqnested that Americans for Responsible Leadership provide us with the corrected application or give the IRS permission
to do so. So far, we have not recetved a reply.

Like this story? Sign up for our datly newsletter [16] to get more of our best work.
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IRS Office That Targeted Tea Party Also Disclosed Confidential Docs
From Conservative Groups

Moy 2o Lisrorto ProPublica editor- inohief Steve Engelbery talk to Kiny Barker ing
podcast abeut this story {11,

Moy 1o This post has beenupdeored, fa]

ES s

The saiie. IRE offics thist delberately tugited [5] Sunservalive grotps applying for tax

exernpt status o the van-upyto-the 2012 election veb
applications of eobservative groups to ProFublicy lateclastyear {41

1 s pending confidesiial

The IRS did not respond -t raquests Mouday following up sbout that release; and whether #
had dutermmed how the sppheations sere send o ProPublica.

IR, £l

Ineresponss toa reguest for the applications for 67 different nonprofits last Novernber, the Cincinnati office of the IRS sent ProPublics
pplications.ord ationfor 51 groups: Nine of those-applications had not et been approved-meaning they were not supposed tobe
made public, (We made siv {41 of those [5] publie, after redacting thelr & il nformation, desming that they were newsworthy.)

O Friday, Toks Leraer, the head of the division on Yax-exempt orgenizations, apologized [6] to T Party and other conservative frodps
becanse the 1RS Clrehmat office had widairly teegeted them: Tea Party groups bad somplained [} mearky: 2612 that they were heing sént
overly intrsive questionnadres in response to their applications,

That serutioy appears 1o bavegone beyond Ted Party groups toappticaits say g they wanted 1o educase the public to *make Anpericd %
better place todive™ or that orivicized hiow the conntey was beiyg ran, aceording {8] to s draft wadit cited by muny outlets. The full adit, by
the Treasury Departaent's inspecior general for tax administration, will reportedly be refeased this week. (ProPublics was not i
by the Inspecter generals office (UFDATE May 14: The-audtt has been released [91)

1

Before thesote slection, PraPublic s mionthis ing how [ 0] dorens of sostab-waifive nonprofits had misled the TRS about
their prdition] activity on their applications and tek returns. Socak-welfure nonprotits are’ illowed to'spend monsy to influence tloctions, &
long as thelr primary poepose is improving social welfare, Drilike super PACS sod regular politieal action ommittees; they do not have to
identify their donors.

fr-sore, nopprofits that didi't hevetoveport thet: donors poured an unprecedented Sane nillion foto the election. Muchof that mney

84 pereent [ir] —came from tonservative groups.

Az part of ¥ reporting, ProPublica regularly reguiested applications fromythe IRS's Cintinnati office, whidl'is respongible for reviewing
applications from nonprofits.

Soulal wetfare nanprofiis Sre niot-requirad toapply tothe TRE woperate. Many patitically active ticw conservative groups apply anyway:
Gerting IRG-spproval can help with denations-and help insulate groups from farther scruting: Many politically- active new liberal nonprofits
hiwve not applied:

Appheations become pubilic ooy after the 1RS approves n growp’s tar-exenipt status,

On Nov. 15, 2012, ProPublica requssted the applications of &7 ponprofits; allof which had spent snotey on the 2012 dections. {Becanse no
social weltare growps with Tea Pacty i thelr names spent moviey on the eloction, ProPablica did not at that point vequest their applications.
We had requested the Tea Party appleations earder, after the groups fivst epmplained about belng singled out by the IRS. Iy response; the
i it could find norecord of the bax-exempt status of those groups « typically how I responds torequests forunapproved

Juit 15 days after ProPublica sent i its réquest; the TRS responded with the dociments dn g1 sockl welfare groups:

¥ propubiicelorglaricléiesoifice-hat tan sledk tob partyalsc catbdential-docs 3
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Onge of the applications the IRS released {4] to ProPublica was from Crossronds GPS, the largest social-welfare nm?xfﬁ%%ﬁ% inthe
2012 election. The group, started in part by GOP consultani Karl Rove, promised the IRS that any effort to influence elections would be
“limited.” The group spent more than $70 million from anoaymous donors in 2012,

Applications were sent to ProPublica from five other social welfare groups that had told the IRS that they wouldn't spend money 1o sway
elections. The ather groups ended up spending more than $5 million related to the election, mataly to support Republican presidential
candidate Mitt Romney. Much of that money was spent by the Arizona group Americans for Responsible Leadership [5] The remaining
four groups that told the IRS they wouldn't engage in political spending were Freedomn Path, Rightchange.com 11, Amoerica Is Not Stupid
and A Better America Now.

The IRS also sent ProPublica the applications of three smali conservative groups that told the agency that they would spend some money
on polities: Citizen Awareness Project, the YG Network and SecureAmericaNow.org, {(No wnapproved applications from Bberal groups were
sent to ProPublica.)

The [RS cover letter [12] sent with the documents was from the Cincnnati office, and signed by Cindy Thomas, Bsted as the manager for
Exempt Organizations Determinations, whom a biography [13] for a Cineinnati Bar Association meeting in January says has worked for the
RS for 35 yesrs. (Thomas often signed the eover letters of responses to ProPublica requests.) The cover letter listed an IRS employee
named Sophia Brown as the person to contact for more information ahout the records. We tried to contaet both Thomas and Brown today
but were unable to reach them,

After recelving the unspproved apphications, ProPublica tried to determine why they had been sent. In emails, IRS spokespeople said
ProPublica shouldnt have received them.

“I has come to our sttention that you are in receipt of application materials of organizations that have not been recognized by the IRS as
tax-exempt,” wrete one spokeswoman, Michelle Fldridge. She cited a law saying that publishing unauthorized returns or return
information was a felony punishable by a fine of up to $5,000 and imprisorment of vp to five years, or both.

Y

inresp . ProPublica's then-general ger and now presk » Richard Tufel, said, “ProPublica believes that the information we are
publishing is not barred by the statute cited by the IRS, and it is clear to us that there is a strong First Amendment interest in fts
publication.”

ProPublica alse reducted parts of the application to omit financial information.

Jonathan Collegio, a sp for Cros ds GPS, dedined to today gn whether he thought the IRS's release of the group’s
application conld have been linked to recent news that the Cincinnati office was targeting conservative groups.

Last December, Collegio wrote [4] in an email: *As far as we know, the Crossroads application is still pending, in which case it seems that
either you ob d whatever d t you have filegally, or that it has been approved.”

This year, the IRS appears to bave changed the office that responds to requests for noaprofits” applications. Previously, the {RS asked
journalists to fax requests to a number with a 513 area code — which includes Cinclnnati, ProPublica sent a request by fax an Feb, 5 tathe
Ohio area code. On March 13, that request was answered by David Fish, a director of Exempt Organizations Guidance, in Wastdngton, I1C.

Inearly April, a ProPublica reporter’s request to the Ohio fax number bounced back. An TRS spokesman said at the time the number had
thanged “recently,” The new fax nurrber begins with 202, the area vode for Washington, D.C.

For mare on the IRS and nonprofits active in politics, read cur story on how the IRS's nonprefit division got so dysfurctional f1.4], Kim
Barker's investigation, “How nenprofits spend millions on eleetions and call it public welfore [15]7, our QA on dark money [16], and our
full coverage [10} of the ssue.

Update: Testifying {17} before & House committee Friday, former aeting IRS Commissioner Steven Miller said that the disclosure [18] of
unapproved applications of conservative nonprofits to ProPublica last year, as well as the separate [19] disclasure f20] of confidential
documents of the National Organization for Marriage, was “inadvertent.” Miller also mentioned that there had been discipline in one of the
cases because procedures had not been followed.

We followed up on the issue, and the IRS sent this statement:

“When these twoissues were previously raised concerning the potential nnauthorized disclosures of 501{c){4) application fnformation, we
immediately referred these cases to TEGTA [Treasury Inspector General for Tax Administration] for 2 comprehensive review. Tn both
instances, TIGTA found these instances to be inadvertent and unintentional disclosures by the employees volved.”

The IRS did not respond to questions on who had been disciplined and how. TIGTA did not respond to requests for comment.

Like this story? Sign up for our daily newsletter [21] to get more of our best wovk.

it glarticlefirs-cffice-that tea-party-also-discloserkconfidential-docs. 3
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Karl Rove’s Dark Money Group Promised IRS It Would Spend ‘Limited’
Money on Elections

£ ds G4 ¢ bradekid of GOP.

)
wald focus onedieation, poficy-raking and resease

Kard Rove that has spent tens of milfong from seeret donors v ekofipn, told e INS in it 20t applivation that i afforis
ch. {4, Seott Applawhite/ AP Photo}
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ina confidential 2010 filing [1], Crossroads GPS — the dark money group that spent more than $76 million from anomymous donors on the
2012 eleetion — told the Internal Revenne Service that its efforts would focus on public education, research and shaping legislation and
policy.

The group's application for recognition as a souial welfare nonprofit acknowledged {23 that it would spesd money to influence elections, but
said "any such activity will be limited in amount, and will not constitute the organization’s primacy purpose.”

Pulitical insiders and campaign-finan hdogs have long questioned £3] how Crossroads, the brainchild of GOP stratagist Karl Rove,
had charaeterized its intentions to the IRS,

Now, for the first time, ProFublica has obtained the group's apphcation for recognition of tax-exempt status, filed i September 2010, The
IRS has not yet recognized Crossroads GPS as exempt, eausing some tax experts to speculate that the ageney is giving the appHeation extra
serutiny. I Crossroads GPS is ultimately not recognized, # could be forced to reveal the identities of its donors.

The tax code allows groups like Crossroads to spend money on political campaigns — and to keep their donors private — as long as their
primary purpose is enhancing social welfare,

Crossroads’ breakdown of planned activities said {4} it would focus half its efforts on "public edueation,” 30 percent on "activity toinfluence
Tegisiation and policymnaking” and 20 percent on “research,” inclading sponsoring "in-depth policy research on signifieant issues.”

This seems at odds with much of what the group has done since fling the application, experts said. Within two months of filing its
application, Crossroads spent about §15.5 million on ads telling people to vote against Demoerats or for Republicans in the 2010 midterm
elections.

"That statement of proposed aetivities does not seem to align with what they actually did, which was to raise and spend hundreds of
millions to influence candidate elections,” said Paul 5. Ryan, senior counse! for the Campaign Legal Center, who reviewed the group's
application at ProPublica’s request.

Officials with Crossroads GPS would not answer specific questions about the material in the application or whether the IRS had senta
response to it

*As far as we know, the Crossroads application is stifl pending, in which case # seems that either you obtained whatever document you have
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illegally, or that it has been approved,” Jonathan Collegio, the group's spokesman, said in an email. SFC 003795

The IRS sent Crossroads’ application to ProPublica in response to a public-records request. The document sent to ProPublica didn't include
an official IRS recognition letter, which is typically attached to applications of nonprofits that have been recognized. The IRS is only
required to give out applications of groups recognized as tax-exempt.

In an email Thursday, an IRS spokeswoman said the agency had no record of an approved application for Crossroads GPS, meaning that
the group's application was still in limbo.

"It bas come to our attention that you are in receipt of application materials of organizations that have not been recognized by the IRS as
tax-exempt,” wrote the spokeswoman, Michelle Eldridge. She cited a law saying that publishing unauthorized returns or return information
was a felony punishable by a fine of up to $5,000 and imprisonment of up to five years, or both. The IRS would not comment further on the
Crossroads application.

"ProPublica believes that the information we are publishing is not barred by the statute cited by the IRS, and it is clear to us that thereis a
strong First Amendment interest in its publication,” said Richard Tofel, ProPublica's general manager.

ProPublica has redacted parts of the application to omit Crossroads' financial information.

‘With its sister group, the super PAC American Crossroads, Crossroads GPS has helped remake how modern political campaigns are
financed.

American Crossroads, which does identify its donors, speut almost $105 million on election ads in the 2012 cycle. For its part, Crossroads
GPS poured more than $70 million {5] into ads and phone calls urging vaters to pick Republicans — outlays that were reported to the
Federal Election Commission. It also announced spending an additional $50 {6] million [7] on ads eritical of President Barack Obama that
ran outside the FEC's reporting window.,

Based on the extent of Crossroads GPS' campaign activities, Obama's re-election campaign [8] asked the FEC [9] in June to force it to
register as a political action committee and disclose its donors. The FEC has yet to rule on the request.

Politically active social welfare nonprofits like Crossroads have proliferated since the Supreme Court's Citizens United decision {10] in
January 2010 opened the door to unlimited political spending by corporations and unions.

Earlier this year, a ProPublica report showed that many of these groups exploit gaps in regulation hetween the IRS and the FEC, using their
social welfare status as a way to shield donors' identities [11] while spending millions on political campaigns. The IRS' definition of political
activity is broader than the FEC's, yet our investigation showed many social welfare groups underreported political spending on their tax
returns.

It's impossible to know precisely how Crossroads has directed its efforts, but the breakdown of expenses on its tax returns from June 2010
[12] to December 2011 [13] gives some indications.

During those 19 months, Crossroads spent a total of $64.7 million, of which $1.4 million - or just 2 percent - was identified as being spent
on research. That compares with the 20 percent of effort Crossroads said it would devote to research in its application.

A tax return covering this year isn't due until November 2013.

The IRS rarely pursues criminal charges against nonprofits based on statements in their applications. It's more common for the agency to
deny recognition or revoke a group's tax-exempt status.

In a letter to Congress in September, the IRS said it was engaged in "more than 70 ongoing examinations [14]"” of social welfare nonprofits.
Earlier, in its work plan [15] for the 2012 fiscal year, the agency said it was taking a hard look at social welfare nonprofits with “serious
allegations of impermissible political intervention,”

Campaign finance watchdog Fred Wertheimer, who runs Democracy 21 and has filed several complaints to the IRS abont Crossroads, said
the group's application for recognition showed wby more aggressive enforcement is needed.

“When you read what they say on their application, there are a lot of words there. But I find them to be disingenuous and to have little to do
with why Karl Rove founded this organization," Wertheimer said. "If you believe this is a social welfare organization, I have a rocket that
can get you to the moon very quickly and at very little cost.”

Like this story? Sign up for our daily newsletter [16] to get more of our best work.
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February 4, 2014

The Honorable John A. Koskinen
Commissioner of Internal Revenue
CC:PA.LPD:PR (REG-134417-13), Room 5205
Internal Revenue Service

1111 Constitution Avenue NW

Washington, DC 20224

Re:  Comments on Draft Guidance for Tax-Exempt Social Welfare
AMERICAN CIVIL Organizations on Candidate-Related Political Activities

Dear Commissioner Koskinen:

The American Civil Liberties Union (“*ACLU”) respectfully submits these
comments in response to the Notice of Proposed Rulemaking (the “Notice™)
issued by the Internal Revenue Service (the “IRS” or “Service”) and the

Treasury Department on November 29, 20131

I. Executive Summary

As we explain in detail in our comments below, while we support replacing
OFFTGERS AND DIREGTORS the current “facts and circumstances” test for political activity by affected
tax-exempt organizations with a bright-line standard, we have serious
concerns with the rule as proposed in the Notice, both from a First
Amendment perspective and as a simple matter of workability.

We comment below on:

o The danger with the Service’s proposed “electioneering
communications-plus” approach in the definition of candidate-related
political activity (“CRPA”), which would cover any public
communication that refers to a candidate within 30 days before a
primary or 60 days before a general election, or, in the 60 days
before a general election, refers to a political party;

e  Why the proposed “functional equivalence” test, which would count
as CRPA any communication that is “susceptible of no reasonable
interpretation” other than one in support of or opposition to a

! Guidance for Tax-Exempt Social Welfare Organizations on Candidate-

Related Political Activities, 78 Fed. Reg. 71,533 (proposed Nov. 29, 2013) (to be
codified at 26 C.F.R. pt. 1) [hereinafter Notice].
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candidate or candidates of a party, will fundamentally undermine the bright-line approach
that the Service wishes to adopt, and will produce the same structural issues at the IRS
that led to the use of inappropriate criteria in the selection of various charitable and social
welfare groups” for undue scrutiny;

e The need to exclude non-partisan voter guides, get-out-the-vote (“GOTV”) drives and
voter registration activity from the definition of CRPA;

e The need to exclude non-partisan candidate events during the 60/30-day blackout period
from the definition of CRPA,;

e The need to harmonize the definition of CRPA across all tax-exempt groups and to
provide greater clarity and coordination with the definition of “exempt function” under
26 U.S.C. § 527(e)(2) (2012);* and

e Why the Service should apply a real bright-line test for CRPA that limits its scope as
closely as possible to “magic words” express advocacy.®

Despite our serious concerns with the approach in the proposed rule, the Service can and should
take resolute steps to address the issues that resulted in the inappropriate targeting of
conservative and progressive § 501(c)(4) (and § (c)(3)) groups, and to apply a true bright-line
test for political intervention by social welfare groups. Most social welfare organizations—on
both the left and right—serve exactly that function as they see it, the promotion of social welfare
and community good. Based on their respective visions, they advocate for the powerless and the
voiceless. They promote fiscal responsibility and good government. They serve as a check on
government overreach, or as a cheerleader for sound public policy.

Referred to herein as §§ 501(c)(3) and 501(c)(4) groups, respectively.
? Treasury Inspector Gen. for Tax Admin., Inappropriate Criteria Were Used to Identify Tax-
Exempt Applications for Review (2013) (the “TIGTA Audit™).

* “Exempt function,” somewhat counter-intuitively, does not refer to activities conducted by a tax-
exempt group. Rather, it covers political advocacy, which is taxable under § 527 if engaged in by a §
501(c) group. Specifically, “exempt functions™ include “influenc[ing] or attempt[ing] to influcnce the
sclection, nomination, election, or appointment of any individual to any federal, state, or local public
office or office in a political organization, or the election of Presidential or Vice-Presidential clectors,
whether or not such individual or electors are selected, nominated, elected, or appointed.”

; The “magic words” test refers to communications that use express terms of advocacy for or
against a candidate, as opposed to communications that may be critical or laudatory but represent
advocacy around specific legislative, regulatory or policy issues. The test has its origins in Buckley v.
Valeo, 424 U .S. 1, 44 n.52 (1976) (“The construction would restrict the application of § 608(c)(1) to
communications containing express words of advocacy of election or defeat, such as “vote for,” “elect,’
‘support,” “cast yvour ballot for,” ‘Smith for Congress,” “votc against,” *defeat,” ‘reject.”). We
acknowledge that the list of express advocacy “magic words™ in Buckley is not exhaustive, and we look
forward to working with the Service to inclusively refine the definition of express advocacy.
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In many of these functions, social welfare organizations praise or criticize candidates for public
office on the issues and they should be able to do so freely, without fear of losing or being denied
tax-exempt status, even if doing so could influence a citizen’s vote. Such advocacy is at the
heart of our representative democracy. To the extent it influences voting, it does so by
promoting an informed citizenry. The current IRS exempt organization review system serves to
chill that activity and, despite our concerns with the proposed rule, we appreciate the Service’s
demonstrated commitment to reforming the current rule to provide a clearer standard.

We further believe that those social welfare organizations that are serving a private benefit, or
that are engaged in actual partisan political activity, can be regulated without chilling legitimate
issue advocacy.

II. Interest of Commenter

The ACLU is a nationwide, nonprofit, non-partisan organization with more than 500,000
members dedicated to the principles of liberty and equality embodied in the Constitution and our
nation’s civil rights laws.

As a matter of formal policy, we do not endorse or oppose candidates or nominees for political
office. We do, however, often engage in issue advocacy on legislative and policy matters
impacting civil liberties and civil rights. We frequently do so in close proximity to elections, and
identify office holders, some of whom may be candidates, in these communications.®

We also provide extensive voter education materials, including an online ACLU “scorecard” that
assigns numerical scores to all current members of Congress based on key civil liberties and civil
rights votes and, prior to the 2012 presidential election, a resource called “Liberty Watch” that
likewise assessed the civil liberties records of President Obama, Governor Romney and
Governor Johnson, the Libertarian Party candidate.” None of these materials endorse or oppose a
candidate or nominee.

Further, the ACLU has an extensive state and local network, with affiliates and chapters in every
state and Puerto Rico.® These organizations separately advocate for civil liberties and civil rights
at all levels of state and local government, and are often deeply involved in efforts to protect

¢ See McConnell v. Fed. Election Comm'n, 251 F. Supp. 2d 176, 793 (D.D.C. 2003) (opinion of
Leon, 1), aff'd in part, rev 'd in part, 340 U.S. 93 (2003), overruled in part by, Citizens United v. Fed.
Election Comm’n, 558 U.S. 310 (2010) (“[The] 60 days before a general election and 30 days before a
primary . . . are often periods of intense legislative activity. During election years, the candidates stake
out positions on virtually all of the controversial issues of the day. Much of the debate occurs against the
backdrop of pending legislative action or executive branch initiatives.” (quoting Decl. of Laura. W.
Murphy, director of the ACLU’s national lobbying office ¥ 12)).

7 See Key Votes: Congress, ACLU org, hitp:/bit Iv/1fsuftY (last visited Jan. 13, 2014); ACLU
Liberty Watch 2012, http://www.aclulibertvwatch.org/ (last visited Jan. 13, 2014).

8
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low-income and minority voters. These efforts include participation in legislative advocacy and
voter education campaigns, including a coordinated effort called “Let Me Vote” that provides
state-by-state information and resources on how voters can register, polling place locations, early
and absentee voting and, crucially, abusive voter identification requirements.” ACLU affiliates
and chapters are likewise bound by formal policy to abstain from any partisan political activity.

Nevertheless, under a plain reading of the proposed rule, to the extent this activity is performed
by the ACLU’s § 501(c)(4) entity, the American Civil Liberties Union, Inc. (‘ACLU, Inc.”), and
by state and local ACLU § 501(c)(4) affiliate and chapter groups, it may qualify as CRPA.

Additionally, based on past experience, we anticipate that both the Service and tax practitioners
will look to the final rule for § 501(c)(4) groups as guidance for other tax-exempt organizations.
The breadth of the proposed definition of CRPA could therefore significantly impair the ability
of the ACLU’s § 501(c)(3) entity, the American Civil Liberties Union Foundation, Inc. (“ACLU
Foundation, Inc.”), to engage in public communications and advocacy, despite only an
insubstantial part of its activities being federal or state lobbying, and its complete avoidance of
any partisan political activity."” The ACLU Foundation, Inc. sponsors communications that
mention candidates for public office as part of its issue advocacy that some may argue qualify
under the proposed definition of CRPA.

Accordingly, we can say with confidence that bona fide charitable organizations, may also, under
the proposed rule, be forced to seriously “hedge and trim” what should be fully protected speech
in their issue advocacy to stay far clear of any potential CRPA." Waorse, this chilling effect will
be more acute for smaller organizations that do not have access to legal expertise in this area.

For the past four decades, the ACLU has been involved in efforts to craft sensible campaign
spending laws that respect First Amendment principles while limiting corruption. We support
numerous measures to improve the integrity of our political system, including reasonable limits
on direct campaign contributions, meaningful public financing, appropriate disclosure rules,
reasonable bulwarks against coordination between candidates and outside political groups,
enforcement of criminal laws against straw donors and measures to improve under-resourced
candidates” access to media.'*

See Know Your Voting Rights: State-By-State Voter Information 2012, ACLU .org,
Abit /AL fovBO (last visited Jan. 17, 2014). The ACLU has been at the forcfront of the fight against
various voter discrimination tactics, including voter identification requirements that disproportionately
disenfranchise minority, low-income and clderly Americans. See Voter ID, ACLU.org,
hitp://bit v/ 1eQwkwW (last visited Jan. 17, 2014).

10 The ACLU Foundation, Inc. does take an annual election under 26 U.S.C. § 501(h) (2012).
n Buckley, 424 U.S. at 43 (opining that, absent a truly bright line between express and issue
advocacy, restrictions on political specch offer “no security for free discussion” and force speakers to
“hedge and trim” (quoting Thomas v. Collins, 323 U.S. 516, 535 (1945))).

12 See Gabe Rottman, Common Ground on Campaign Finance, ACLU.org (Apr. 12, 2013),
http:/bit v/ 12RpLGK; Michael W. Macleod-Ball, One Key to Campaign Finance Reform, ACLU.org
(June 21, 2012), http://bit v/ ImSILNO; The ACLU and Citizens United, http.//bit.Iv/1eptX3n (last visited

4
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Since even before Buckley, however, we have also forcefully defended the First Amendment in
the face of well-mea.ninty but overreaching campaign finance laws that unconstitutionally restrict
issue advocacy.” As explained below in detail, we fear that the proposed rule will result in
many of the same unintended consequences that we warn of in that context, and will
impermissibly ch111 pohtxcal speech that should receive the highest level of protection under the
First Amendment.'*

III.  The Proposed Blackout Period in the 30 Days Before a Primary and 60 Days Before
a General Election Will Sweep In Vast Amounts of Non-Partisan Issue Advocacy,
and Will Pose Daunting Logistical Challenges for Tax-Exempt Groups

The proposed rules would extend the definition of CRPA to any “public communication” in the
30 days before a primary or 60 days before a general election that refers to one or more clearly
identified candidates or, in the case of a general election, one or more political parties that are
represented in the election.”

“Public communication,” in turn, includes any communication (1) by broadcast, cable or
satellite; (2) on an internet website; (3) in a newspaper, magazine or other periodical; (4) in the
form of EJald advertising; or (5) that otherwise reaches, or is intended to reach, more than 500
persons. -~ “Communication” is defined circularly as any communication by whatever means,
including written, printed, electronic, video or oral communications.

Jan. 15, 2014); News Release, ACLU, In New Alliance, ACLU and Public Campaign Urge Support for
Full Public Financing (Oct. 26, 1999), hitp://bit.lv/} 6labcH.

B See Amicus Curiae Br. of the Am. Civil Liberties Union in Support of Appellant on Supplemental
Question, Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010) (No. 08-205), 2009 WL
2365203; Br. Amicus Curiae of the Am. Civil Liberties Union in Support of Appellee, Fed. Election
Comm 'nv. Wis. Right to Life, Inc., 551 U.S. 449 (2007) (Nos. 06-969, 06-970), 2007 WL 894817; Br. of
Appellant Am. Civil Liberties Union, McConnell v. Fed. Election Comm'n, 540 U.S. 93 (2003) (No. 02~
1374), 2003 WL 21649664; Br. of the Am. Civil Libertics Union, Amicus Curiae, in Support of Appellee
at 14, Austin v. Mich. State Chamber of Commerce, 494 U.S. 652 (1990), 1989 WL 1126847, at *14; Br.
Amicus Curiae of the Am. Civil Liberties Union and the Civil Liberties Union of Mass., Fed. Election
Comm 'n v. Mass. Citizens for Life, Inc., 479 U.S. 238 (1986), 1986 WL 727489; Buckley v. Valeo, 424
U.S. 1 (1976); Am. Civil Liberties Union v. Jennings, 366 F. Supp. 1041 (D.D.C. 1973), vacated as moot
sub nom.. Staats v. Am. Civil Liberties Union, 422 U.S. 1030 (1975); United States v. Nat'l Comm. for
Impeachment_ 469 F.2d 1135 (2d Cir. 1972).

1 RAV v. City of St. Paul, 305 U S. 377, 422 (1992) (“Our First Amendment decision have
created a rough hierarchy in the constitutional protection of speech. Core political speech occupies the
highest, most protected position . . . .”) (Stephens, ., concurring).

1 Notice, supra note 1, at 71,541 (§ 1.501(c)(4)-1(a)(2)(ii1)(A)(2)).

' 1d. (§ 1.501(c)(4)-1(a)(2) (i)(B)()).

17 Id. (§ 1.501(c)(4)-1(a)(2)(iii)(B)(3)).
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“Candidate” is defined aggressively to include any federal, state or local candidate or nominee
(including electors) in a race for (1) public office, (2) a recall election or (3) office in a political
organization.”® “Clearly identified” includes (1) express reference to the candidate, including
through a photograph, drawing or other visual representation; (2) identification apparent by
reference (e.g., “the Mayor™); or (3) reference solely to an “issue or characteristic” that serves to
differentiate candidates or nominees from their opponents."” “Election” covers all federal, state
and local caucuses and primary, general, special, run-off and recall elections.

Accordingly, and as the Service acknowledges, virtually any document, audio-visual file or
graphic posted to a § 501(c)(4) group’s website that identifies a “candidate,” including
documents that merely reference a hot-button issue like abortion or voting rights in a particular
election, will qualify as a “public communication.”®" If they appear during the blackout periods,
they qualify as CRPA.

The 30- and 60-day blackout periods track a similar approach in the “electioneerin
communications” that were regulated under the Bipartisan Campaign Reform Act,” but the
capacious definitions of “public communication” and “communication” dramatically expand the
scope of the proposed regulation.

This “electioneering communications-plus” CRPA would encompass an enormous amount of
ACLU material that has absolutely nothing to do with partisan politicking.

In fact, ACLU legislative counsel and representatives produce several dozen documents a week,
especially in the lead up to a national election, that expressly mention an incumbent candidate or

1% Id. (§ 1.501(c)(4)-1(a)(2)(iii }(B)(1)).
19 Id. (§ 1.501(c)(4)-1(a)(2)(iii)(B)(2)).

20 Id. (§ 1.501(c)(4)-1(2)(2)(111)(B)(4)). Special and run-off clections uscd to nominate a candidate
are treated as primary elections, as are conventions or caucuses; special or run-off elections that elect a
candidate are considered general elections. A recall election is classified as a general election. Id.

2 1d. at 71,540 (“These proposed rules also provide that an organization’s Web site is an official
publication of the organization, so that material posted by the organization on its Web site may constitute
candidate-related political activity.”).

= See Pub. L. No. 107-155, 116 Stat. 81, § 203 (2002) (“BCRA™). Section 203 was codified at 2
U.S.C. § 441b (2012) and amended § 316 of the Federal Election Campaign Act, Pub. L. No. 92-225, 86
Stat. 3 (1972) (“FECA™). It barred various entities, including non-profit corporations like the ACLU,
from making any electioneering communications, defined as broadcast, cable or satellite communications
that clearly identify a candidate for federal office in the 60 days before a general election or 30 days
before a primary, and, with the exception of presidential races, are targeted at the relevant electorate. The
restriction on electioneering communications was narrowed by the Supreme Court in Fed. Election
Comm’nv. Wis. Right to Life, Inc., 551 U.S. 449 (2007) (“WRTL”), and struck down in Citizens United v.
Fed. Election Comm’n, 558 U.S. 310 (2010).
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party. ACLU affiliates and chapters do the same at the state and local level. All of this work is
part of our workaday legislative analysis and advocacy; it has nothing to do with attempting to
influence the outcome of any particular election.

Indeed, the Service’s proposed definition of public communication could encompass internal
communications to our members, donors and supporters. For instance, “ACLU Action” seeks to
mobilize existing supporters and identify potential new members through targeted
communications on litigation, legislation and public policy issues. All of these communications
include a requested action, which may either directly identify a sitting lawmaker running for
reelection or may be deemed to identify a candidate through mention of a disputed campaign
issue.” None of these communications are meant to influence the outcome of an election, but
rather are meant to influence the debate on a particular issue. Any restriction on these
communications would clearly implicate our members’ and supporters’ associational and free
speech rights.”

Remarkably, the Service even anticipates that communications produced and posted to a social
welfare group’s website before the blackout period would slip into the definition of CRPA if left
up during the blackout period.” Accordingly, the ACLU would have to purge its website of all
communications identifying a federal, state or local candidate or, in the case of a general
election, even a political party during the blackout period, or would have to devise a way of
accounting for them as CRPA.

It’s crucial to note that the ACLU"s website includes literally hundreds of thousands of
individual webpages, and the proposed blackout rules would cover vast amounts of content that
has absolutely nothing to do even with issue advocacy, let alone partisan politicking. For
instance, it could cover copies of publicly filed lawsuits with government defendants, requests
under the Freedom of Information Act, any communication addressed to a candidate currently
holding elective or appointed office or even 50-state legal surveys mentioning covered officials.

Further, were the Service to harmonize the definition of CRPA with § 527, we would have to
count them as reportable exempt function expenditures under § 527(e)(2) subject to tax under §
527(f). Such a requirement isn’t just unworkable, it’s impossible.

» See Notice, supra note 1, at 71,541 (§ 1.501(c)(4)-1(a)(2)(1i1)(B)(2) (explaining that
communication not identifying candidate by name, image or reference may still *clearly identif[y]”
candidate through reference to “issue or characteristic used to distinguish the candidate from other
candidates™); see also discussion infra pp. 15-16.

* Cf., Va. State Bd. of Pharm. V. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 756 (1976)
(“[W]here a speaker exists . . . the [First Amendment] protection afforded is to the communication, to its
source and to its recipients both.”); Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972) (acknowledging
independent First Amendment right to “receive information and ideas”); Lamont v. Postmaster Gen., 381
U.S. 301 (1965) (affirming right of U.S. citizens to receive foreign publications).

2

See Notice, supra note 1, at 71,539,



4268

SFC 003804

Additionally, during a presidential election year, the blackout period will extend far beyond just
the 30 days before the nominating convention or 60 before Election Day.

In 2012, for instance, both major parties held their initial caucuses on January 3. The 30-day
clock would therefore have begun on December 4, 2011. For both Democrats and Republicans,
there was no 30-day break between primaries from January 3 through late June. In other words,
the 30-day blackout period for each primary would have ended only after another blackout
period had begun. Accordingly, successive 30-day primary blackout windows would have
applied to all communications from early December 2011 through June 5, 2012, for Democrats
(the South Dakota primary) and June 26, 2012, for Republicans (the Utah primary).

Additionally, for the Republicans, the 30-day clock before the national convention would have
started ticking on July 28 (30 days before August 27), providing a mere 31-day non-blackout
period between early December 2011 and late August 2012. For the Democrats, the 30-day pre-
national convention blackout period would have started on August 6, 2012 (30 days before
September 5), providing only a 60-day non-blackout period for communications. For both
parties, the pre-election 60-day blackout would have started on September 7, 2012—two days
after the Democratic convention began.

In Table 1 below, we use the 2012 presidential election to demonstrate the scope of the
overlapping 60/30-day primary-general CRPA blackout.*® We list the number of days between
the first caucus and the election in which a mere mention of any presidential candidate, including
a third party candidate, would qualify a communication as CRPA, and the limited number of
days that escape the rolling 30/60-day blackout periods.

Importantly, during the last 60 days before the election, even mention of a political party
represented in the election would qualify as CRPA. This would include objectively non-partisan
communications that are supportive or critical of all represented parties equally (e.g., “neither
Democrats nor Republicans have committed to reforming NSA surveillance authority” or “the
ACLU applauded the bi-partisan vote today on surveillance reform, where 94 Republicans joined
111 Democrats in attempting to defund NSA bulk collection authority™).

Towa Caucus Last Primary Convention Non-CRPA Days | CRPA Days”
D Dec. 4, 2011 June 35,2012 Sept. 5, 2012 617" 278
R Dec. 4, 2011 June 26,2012 Aug. 27,2012 417 208

26

We focus on the two major parties for ease of illustration, but we note, crucially, that the rules

would also apply to third partics that are able to field candidates for the presidential ticket.

27

28

Based on a count of 339 days between December 4, 2011, and Election Day, November 6, 2012.

That is, 60 days between the first caucus and the last state primary, plus presumably one day

between the first day of the convention and the beginning of the election blackout period.

29

Adding 10 days between the first day of the convention and the election blackout to the 31-day
CRPA window following the last primary.
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By way of further illustration, we list below a representative sampling of the types of
communications that would qualify as CRPA for this extended primary and general presidential
election season. As noted, a// of the ACLU’s online communications referencing a candidate or,
in the case of a general election, party would be covered under the proposed rule if they
remained up during a blackout period, and hundreds of communications would be captured by
the “rolling” 60/30-day presidential CRPA blackout demonstrated above.

For the sake of emphasis, however, we include only communications posted to our website in the
60 days before November 6, 2012. These include:

* A blog mentioning several House members by Legislative Counsel/Policy Advisor Gabe
Rottman urging a “No” vote on the Stolen Valor Act, a bill that would criminalize false
statements about military decorations;*

e A blog by Legislative Assistant Sandra Fulton on ACLU testimony regarding domestic
drone use, which quotes Rep. Hank Johnson (D-GA) and mentions drone legislation
sponsor Rep. Ted Poe (R-TX);"!

e An ACLU letter to the Privacy and Civil Liberties Oversight Boarg on domestic
surveillance and privacy priorities, which mentions the president;**

* A blog by Legislative Representative Ian Thompson on the one-year anniversary of the
repeal of the military’s “Don’t Ask, Don’t Tell” policy that criticized an anti-DADT
measure introduced by Rep. Todd Akin (R-MO), then in a heated race against Sen. Claire
McCaskill (D-MO);*

+ Comments submitted to the Department of Health and Human Services and posted to the
ACLU’s website mentioning President Obama and criticizing an HHS rule that would
unfairly exempt certain immigrant women and children from provisions of the new health

34
care plan,

30 Gabe Rottman, Stolen Valor in House Today, ACLU.org, Sept. 11, 2012, http://bit Iv/1923FGr.

31

Sandra Fulton, ACLU Testifies as Congress Takes on Domestic Drones, ACLU.org, Oct. 25,
2012, bttp://bit v/ 117Cves.

32 Letter from Michael Macleod-Ball & Michelle Richardson, ACLU, to the Privacy and Civil
Liberties Oversight Board (Oct. 26, 2012), available at http://bit. v/ 1{92wIZ.

# Ian S. Thompson, 4t DADT Repeal’s One-Year Anniversary, Refusing fo Turn Back the Clock,
ACLU.org (Sept. 19, 2012), http://bit bv/1hY1F6s.

34 Comments from Laura W. Murphy et al. to the Centers for Medicare & Medicaid Services (Oct.
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o A detailed report by ACLU Policy Counsel Sarah Lipton-Lubet defending the Obama
administration’s contraceptive coverage rule in the Affordable Care Act (“ACA™);”

¢ A blog by Legislative Counsel/Policy Advisor Gabe Rottman praising President Obama
for defending the First Amendment during the controversy over the “Innocence of
Muslims” video in September 2012

¢ A blog by Legislative Counsel Devon Chaffee applauding the Obama administration’s
issuance of an executive order to prevent human trafficking by government contractors;”’

e A blog by Legislative Representative Tan Thompson and Legislative Counsel Joanne Lin
noting efforts by House Minority Leader Nancy Pelosi (D-CA) and Senator Dianne
Feinstein (D-CA), both up for re-election in November, to have the Department of
Homeland Security consider the ties of same-sex partners and spouses as a positive factor
in determining discretionary relief in deportation cases;® and

e An amicus brief submitted by the national ACLU and the D.C. affiliate, posted to the
ACLU’s website, noting Sen. Harry Reid’s (D-NV) support for the contraceptive
coverage rule in the ACA.*

To put a finer and final point on it, we note that these comments, when posted to the ACLU’s
website and otherwise distributed, would likely qualify as CRPA under the proposed rule during
the 60/30-day blackout period, including the rolling blackout period before the 2014 election.*
The ACLU would have to either remove this document from its website or otherwise determine
a way to account for the expense in creating it as CRPA expenditures.

35

Sarah Lipton-Lubet, Promoting Equality: An Analysis of the Federal Contraceptive Coverage
Rule (Oct. 11, 2012), available at http://bitIv/ 1 TRwlt.

3 Gabe Rottman, 4 “Foreign Policy Exception” to the First Amendment, ACLU org (Sept. 28,
2012), http//bitIv/LeWvml.

7 Devon Chaffce, President Issues Executive Order to Stop Human Trafficking in Government

Contracis, ACLU.org (Sept. 25, 2012), hitp:/bit.lv/LLNNMn.

3 Ian S. Thompson & Joanne Lin, Important Breakthrough for LGBT Immigrant Families,

ACLU.org (Oct. 2, 2012), http://bit.1v/124N21fb.

3 Memorandum of the Am. Civil Libertics Union and the Am. Civil Liberties Union of the Nat’1
Capital Area, as Amici Curiae, Tyndale House Publishers, Inc. v. Sebelius, 904 F. Supp. 2d 106 (D.D.C.
2012) (No. 12-1635(RBW)), 2012 WL 5903980, available at hitn://bit Iv/19QCKws.

2 Because they mention a clearly identifiable political party in the case of the 60-day general

blackout and/or because they potentially refer to candidates in the 2014 race. See Notice, supra note 1, at
71,514 (§ 1.501(c)(#)-1(@)(2)(1ii}A)(2)).
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The Court in Buckley recognized the clear danger in allowing campaign finance (or, by
extension, tax code) restrictions on these “pure” issue advocacy communications. As noted, the
Court adopted an express advocacy standard limited to “communications that in plain terms
advocate the election or defeat of a clearly identified candidate [and contain] explicit words of
advocacy of election or defeat.”*" It did so precisely because it recognized the impossibility of
accurately separating electoral advocacy from policy advocacy, and the constitutional threat
when the government burdens speech in an attempt to do so:

The distinction between discussion of issues and candidates and advocacy of
election or defeat of candidates may often dissolve in practical operation.
Candidates, especially incumbents, are intimately tied to public issues involving
legislative proposals and government actions. Not only do candidates campaign
on the basis of their positions on various public issues, but campaigns themselves
generate issues of public interest.**

These protections for issue advocacy serve a wide array of liberty interests. They provide
needed space in the public discourse for unfettered criticism of the government. Relatedly, they
serve as an essential check on government abuse and corruption. They refine public policy
debates, marginalize objectionable or unwise views and promote an engaged and informed
citizenry. Occasionally, of course, these protections cover noxious speech and even misleading
“sham” issue ads. They do so, however, to provide the greatest possible latitude for all speakers,
at any point on the political and ideological spectrum.

For all these reasons, we respectfully urge the Service to abandon the “electioneering
communications-plus” definition of CRPA in proposed § 1.501(c)(4)-1(a)(2)(iii)(A)2). In
addition to chilling a vast amount of core political speech about crucial issues of the day, the
expanded definition of public communication will apply to virtually all documents, files and
other elements of a social welfare group’s website that happen to mention a candidate or, in a
general election, just a party, a requirement that will pose insurmountable compliance issues.
This goes beyond impracticality and raises First Amendment concerns of the highest order.

1V.  Applying a “Functional Equivalence” Test Will Effectively Restore the Unbounded
“Facts and Circumstances” Standard and Will Lead to Similar Problems

In addition to communications that contain clear words of support or opposition like “vote for”
or “defeat,” ** the proposed rule troublingly expands the definition of “express advocacy” to
communications that are “susceptible of no reasonable interpretation other than a call for or

4 Buckiey v. Valeo, 424 U.S. 1, 44-45 (1976).
“ Id. at 42-43.

= Notice, supra note 1, at 71,541 (§ 1.501(c)(4)-1{a)(2)(1i1)(A)(1)(1)).

11
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against the selection, nomination, election, or appointment of one or more candidates or of
candidates of a political party.”*

The Service’s expanded definition tracks, and expands upon, the Supreme Court’s formulation in
Wisconsin Right to Life v. Fed. Election Comm'n (WRTL).* There, the Court invalidated the
“electioneering communications” ban in § 203 as applied to a non-profit group engaged in bona
fide issue advocacy, and held that it could only be constitutionally applied to communications
that are “susceptible of no reasonable interpretation other than as an appeal to vote for or against
a specific candidate.”* This is often referred to as the “functional equivalence” or “functional
equivalent” test. ¥’

That functional equivalence test applied to § 203 until the Court’s decision in Citizens United.
There the Court found that a pay-per-view documentary critical of then-Senator Hillary Clinton
was, indeed, the “functional equivalent” of express advocacy but still could not be
constitutionally restricted under § 203. Citizens United overruled Austin v. Michigan Chamber
of Commerce, 494 U.S. 652 (1990), which had upheld restrictions on express advocacy by
corporations and labor unions using their own money that was not directed by a candidate or
party (known technically as “independent expenditures”).®

4 Id. (§ 1.501(c)(4)-1(a)(2)(i11)(A)(1)(i1)) (emphasis added). Notably, the definition is broader than
the Federal Election Commission’s (“FEC”) current regulation defining express advocacy, which only
applies to communications that reference a clearly identified candidate, not “one or more candidates or
candidates of a political party” (for instance, perhaps, an ACLU communication critical of the
DISCLOSE Act, support for which splits along partisan lines, which mentions one or more Democratic
candidates in support). 1 C.F.R. § 100.22 (2014) (defining “expressly advocating” under 2 U.S.C. §
431(17) (2012)’s definition of “independent expenditure™). It also requires that the electoral portion of
the communication be “unmistakable, unambiguous, and suggestive of only one meaning™ and that
“reasonable minds could not differ on whether it encourages actions to clect or defeat onc or more clearly
identified candidates.” 7d. And, it requires “limited reference to external events, such as the proximity to
the election.” Id. The Service’s proposed definition contains no such limiting guidance and appears to
apply to any functionally equivalent cxpress advocacy at any time. In fact, it could even apply to
communications that praise or criticize the winner of a presidential election, which clearly pose little to no
risk of electoral corruption, because they could be construed as an exhortation to elecfors.

+ 551 U.S. 449 (2007).
6 1d. at 470.

47 Id. at 481; see also Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 325 (2010) (*|Tihe
functional-equivalent test is objective . . . .7); The Real Truth About Abortion, Inc. v. Fed. Elections
Comm 'n, 681 F.3d 544, 551 (4th Cir. 2012).

* Citizens United, 558 U S. at 365. The functional equivalence test under § 100.22 is still applied
in the Fourth Circuit with respect to FEC disclosure rules. See supra note 44; The Real Truth About
Abortion, Inc., 681 F.3d at 555. While the court affirmed the application of § 100.22(b)’s functional
equivalence test in determining when a communication compels disclosure, it applicd a lower standard of
scrutiny becausc disclosure rules “do not restrict either campaign activitics or speech.” Id. at 549.

12
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The ACLU offered an amicus curiae brief in Citizens United solely on the supplemental question
of whether § 203’s ban on electioneering communications—even as narrowed under WR77—
could withstand First Amendment scrutiny. We argued that any open-ended functional
equivalence test would still invariably ensnare genuine issue advocacy and would therefore still
be a violation of the First Amendment (with the offense of vagueness piled on top of both
overbreadth and underinclusiveness).*

Those concerns stand with the Service’s proaaosed rule and its inclusion of a similar functional
equivalence test in the definition of CRPA.* In Citizens United, the ACLU offered several
related reasons why § 203, even as narrowed to functionally equivalent express advocacy, should
be declared facially unconstitutional. Several of these arguments counsel strongly in favor of
dropping the functional equivalence test in the proposed rule.

First, vague “totality” tests like functional equivalence and the current “facts and circumstances”
approach chill too much protected speech.>' As an abstract matter, a hypothetically reasonable
speaker should be able to predict with a reasonable degree of certainty how a hyg)othetically
reasonable listener will interpret an advertisement. History suggests otherwise.”* This
uncertainty is compounded by the tendency of regulators to pile “prophylaxis-upon—sgrophylaxis”
in an attempt to capture anything that could conceivably sway a vulnerable listener.”” That is, in
effect, the rationale behind both the functional equivalence and current facts and circumstances
tests. They encourage the government to burn down the house to roast the pig.

49 Amicus Curiae Br. of the Am. Civil Liberties Union in Support of Appellant on Supplemental

Question at 13-15, Citizens United v. Fed. Election Comm 'n, 558 U.S. 310 (2010) (No. 08-205), 2009
WL 2365203, at *13-*15.

3 Again, the definition in the proposed rule is actually broader than the functional equivalence test
as articulated by Chief Justice Roberts in WRTL or as formulated by the FEC in 11 C.F.R. § 100.22(b)
(2014). It applies not just to candidates, but to communications on nominations, appointments or to those
that generically advocate for or oppose a political party (i.c., “candidates of” a political party).

3 Amicus Curiae Br. of the Am. Civil Liberties Union in Support of Appellant on Supplemental
Question at 14, Citizens United v. Fed. Election Comm 'n, 358 U.S. 310 (2010) (No. 08-205), 2009 WL
2365203, at *13-*14.

2 Shortly before the 1972 presidential elections, the ACLU sought to run an ad in the New York
Times highly critical of President Nixon for his position on court-ordered busing (the ad opened with
“[w]e write because we believe that you are taking steps to create an American apartheid™). See Am. Civil
Liberties Union v. Jenmings, 366 F. Supp. 1041, 1058 (D.D.C. 1973), vacated as moot sub nom., Staats v.
Am. Civil Liberties Union, 422 U.S. 1030 (1975). The New York Times refused to run the ad unless the
ACLU registered as a political committee. The Times essentially took the position that the ad was an
express advocacy wolf in issue advocacy shecp’s clothing, and treated the ad as one “on behalf” of the
reelection of the lawmakers named in the ad (“on behalf” being FECA’s first attempt to restrict
functionally equivalent express advocacy). The ACLU sued, and secured a declaratory judgment that the
proposed interpretation of FECA violated the First Amendment. /d. at 1051. We attach the relevant
advertisement, as published in the federal reporter, in Appendix I.

5 WRTL, 551 U.S. 449, 479 (2007).
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The Buckley Court rightly recognized the danger of a chilling effect in allowing the government
to adopt a test based on the likely effect of the speech on a hypothetical listener:

[W]hether words intended and designed to fall short of invitation would miss that
mark is a question of both intent and of effect. No speaker, in such
circumstances, safely could assume that anything he might say upon the general
subject would not be understood by some as an invitation. In short, the
supposedly clear-cut distinction between discussion, laudation, general advocacy,
and solicitation puts the speaker in these circumstances wholly at the mercy of the
varied understanding of the hearers and consequently of whatever inference may
be drawn as to his intent and meaning.

Such a distinction offers no security for free discussion. In these conditions it

blankets with uncertainty whatever may be said. It compels the speaker to hedge
.54

and trim.

In other words, listener-centric tests such as “functional equivalence” force speakers like the
ACLU, the National Rifle Association or Planned Parenthood to “steer far wider of the unlawful
zone” than is actually necessary because their exhortations on civil liberties, gun rights or
abortion could lead a hypothetical voter to vote a certain way.”

Second, and of particular import given the findings of the IRS inspector general audit report (the
“TIGTA Audit”) detailing the use of inappropriate criteria, vague laws and regulations invite
discriminatory enforcement.*® This failing is particularly troubling in the context of political
communications, where open-ended laws and regulations allow those in power to selectively
enforce speech restrictions to disadvantage political opponents. Although the TIGTA Audit
found absolutely no evidence of political motivation in this case, and we emphatically do not
question that finding or impugn the integrity of the Service, the IRS has indisputably been used
on multiple occasions to that end.*”

Further, even when selective viewpoint discrimination is a result of simple and honest human
error, it is no less harmful as a practical and legal matter. And when applied to core political
speech—by any group, on the left or right—the harm is ever greater. As the Supreme Court has

3 Buckley v. Valeo, 424 U.S. 1, 43 (1976) (quoting Thomas v. Collins, 323 U.S. 516, 535 (1945))
(emphasis added).

> Speiser v. Randall, 357 US. 513, 526 (1938).

% Amicus Curiae Br. of the Am. Civil Liberties Union in Support of Appellant on Supplemental

Question at 14, Citizens United v. Fed. Election Comm’n, 538 U.S. 310 (2010) (No. 08-205), 2009 WL
2365203, at *13-*14.

37 See David Burnham, Misuse of the LR.S.: The Abuse of Power, N.Y. Times, Sept. 3, 1989.
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said, “speech concerning public affairs is more than self-expression, it is the essence of self-
government”5 8

To illustrate the danger of a vague “functional equivalence” standard, attached to this submission
as Appendix Il is an advertisement sponsored by the ACLU that ran in the New York Times
Magazine and the Economist in June 2004.%° Part of an ongoing series of ads, it features the
former Navy Judge Advocate General, Rear Admiral John D. Hutson (ret.), asking, “[h]Jow can
we fight to uphold the rule of law if we break the rules ourselves?” Although it does not
expressly mention President George W. Bush by name or even hint at express electoral
advocacy, under the Service’s proposed rule, it is unclear whether it qualifies as CRPA.

First, to a “reasonable” observer, it is a transparent criticism of President George W. Bush, who,
at exactly that point in time, was running for reelection largely on his record in the popular “war
on terror” and the then-popular Iraq War.® As the New York Times reported when the initial set
of advertisements ran, the ads “indirectly accuse the administration of trampling on the Bill of
Rights, without actually mentioning the president.”® Accordingly, there is an argument that the
ad “express[es] a view . . . against the . . . election” of a candidate, despite, again, the ACLU’s
strict non-partisanship.®?

Indeed, there’s even an argument that the advertisement meets the requirement that it “clearly
identifly]” a candidate, despite President Bush not having been named in the advertisement. As
noted, the proposed rule would find a communication that identifies a candidate not by name but
“by reference to an issue or characteristic used to distinguish the candidate from other
candidates” as one that “clearly identifies” that candidate.%*

There is no question that the issues of civil liberties, due process and, especially, the rights of
detainees in Iraq and Guantanamo Bay, all of which were expressly mentioned in the Hutson
advertisement, were central in the then-white hot 2004 presidential race. In fact, two days after

5 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).

» News Release, ACLU, In ACLU Ad, Retired Navy Admiral Says U.S. Breaking Rules (June 16,
2004), bttp://bit }v/lasvoXk. Note again that the functionally equivalent express advocacy provision in
the definition of CRPA is not limited by the 30/60-day blackout window. This ad, however, would also
qualify as CRPA under the “electioneering communications-plus” provision, assuming it meets the
definition of “clearly identified,” as it ran on June 20 and 26. The last Republican primary occurred on
June 26, 2012.

0 See, e.g., Gallup Historical Trends: War on Terrorism, http://bit.lv/1biVesx (last visited Jan, 22,
2014); Gallup Historical Trends: Iraq, http:/bit.lv/1alNJIpl (last visited Jan. 22, 2014).

61

Nat Ives, Celebrities Line Up to Criticize Bush in A.C.L.U. Campaign, N.Y. Times, Sept. 12,
2003, available at hitp://ovti.ms/ 1 at0li4.

6 See Notice, supra note 1, at 71,541 (§ 1-501(c)(4)-1(a)(2)(111)(A)(1)).

o See Notice, supra note 1, at 71,541 (§ 1-501(c)(4)-1(a)(2)(111)(B)(2)).
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the advertisement ran in the Economist, the Supreme Court dealt a significant blow to the Bush
administration—one that was praised by the presumptive Democratic nominee, then-Senator and
current Secretary of State John Kerry (D-MA)—in the decision Hamdi v. Rumsfeld, which held
that U.S. citizens detained as enemy combatants retain habeas corpus rights.**

Although we firmly believe this advertisement is far from being the “functional equivalent” of
express advocacy, and, indeed, is permissible even for a § 501(c)(3) group subject to the more
restrictive “facts and circumstances” test, the analysis above demonstrates the significant
uncertainty that would flow from the proposed rule. And, while larger social welfare and
charitable groups may have the resources to make these difficult determinations, smaller and
single-issue advocacy groups have no such luxury and may totally avoid engaging in core
political speech like the Hutson advertisement out of an overabundance of caution.

This hedging and trimming presents a direct restriction on non-partisan political speech——on a
matter squarely in the public interest—that presents absolutely no threat of electoral corruption.

V. Non-Partisan Voter Registration Drives and Voter Education Guides Should Not
Qualify as CRPA, Regardless of Any Incidental Effect on an Election

As discussed above, the ACLU engages in a significant amount of voter education and voter
protection work, including our “Let Me Vote” resource and our legislative scorecard. The latter
selects key civil liberties votes during each Congress and lists a numerical score for each sitting
member’s voting record. We also provide voters with various “know your rights” materials on
voting issues. While it is difficult to state with specificity how much is spent on such activities,
it is safe to say they are much more than a negligible part of the work of both entities.

By way of preview, we recommend that non-partisan voter education, registration or
mobilization drives, as well as voter education guides, should be completely exempt from the
definition of CRPA and, further, the Service should also abandon the existing facts and
circumstances test as applied to these efforts. To the extent any of these activities contain
express advocacy, they can be regulated under the narrow bright-line test we propose.

The proposed rule would define as CRPA both “voter registration” and GOTV drives, as well as
“[p]reparation or distribution of a voter guide that refers to one or more clearly identified
candidates or, in the case of a general election, to one or more political parties . .. .

Although these terms are not defined in the proposed rule, we anticipate that the Service may
look to the definitions of “voter registration” and “get-out-the-vote” activity under the

o 542 U.S. 507 (2004); see also Todd S. Purdum, In Classic Check and Balance, Court Shows Bush
It Also Has Wartime Powers, N.Y. Times, June 29, 2004, at A17 (highlighting split between candidates
on issue).

o Notice, supra note 1, at 71,541 (§ 1-501(c)(4)-1(a)(Q)(Git)(A)(3), (7).
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regulations implementing the BCRA’s restrictions on party funding.*® Under such an approach,
the ACLU’s non-partisan voter education and protection activity may qualify.

With respect to the definition of “voter registration activity,” among other things, the ACLU’s
national organizations and affiliates encourage voters to vote,”’ provide detailed information
about how to vote,” and offer links and/or access to voter registration materials.” With respect
to the definition of GOTV activity, ACLU national and affiliates encourage voters to vote,” and
inform potential voters about voting hours, polling locations and early and absentee voting.”

Despite the non-partisan nature of all of this activity, the proposed rule would nevertheless apply
the definition of CRPA, meaning that all of the voter education and voter protection work could
imperil our tax-exempt status. Indeed, were the Service to apply the proposed definition of
CRPA to political activity by charitable groups, any amount of voter education by the ACLU
Foundation, Inc. could result in revocation of its tax-exempt status.

Although partisan voter registration and GOTV activity directly or indirectly supported through
tax policy raises more complicated constitutional questions,’? there should be no question that
non-partisan voter education, registration, mobilization and protection activities receive full First
Amendment protection, and, indeed, are central in the promotion of a healthy and informed
representative democracy.

The proposed rule, however, would dramatically chill such unbiased and non-partisan activity by
the ACLU and other voting rights groups. Further, the proposed rule goes against decades of
IRS guidance permitting tax-exempt social welfare and charitable groups to engage in non-
partisan voter education, voter registration and GOTV drives without endangering their exempt
status.” Indeed, the breadth of the proposed rule may even lead groups engaged simply in

o 11 C.F.R. § 100.24 (2014).
&7 Id. § 100.24(a)(2)(1))(A) (“Encouraging or urging potential voters to register to vote . . . by any
other means”™).

58 Id. § 100.24(a)(2)())(B) (“Preparing and distributing information about registration and voting™).

& Id. § 100.24¢a)(2)(i)(C) (“Distributing voter registration forms or instructions . . .”).

70

Id. § 100.24(2)(3)(1)(A) (“Encouraging or urging potential voters to vote . . . by any other
mcans”).

7 1d. § 100.24@()DB)D-(3).

™ See infra Part VIIL
& The main guidance on the subject pertains to § 501(c)(3) groups, but, as noted, guidance on
charitable groups has often been seen by practitioners as instructive for social welfare groups (and vice-
versa). Rev. Rul. 200741, 2007-1 C.B. 1421, 1422; Rev. Rul. 81-95, 1981-1 C.B. 332 (citing rulings
under § 501(c)(3) as authority for § 501(c)(4) political intervention determinations and allowing non-
partisan voter education, registration and GOTV activity).
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“know-your-rights”-style voter education, which objectively does not encourage voters to
register and/or vote, to limit such activity for fear the proposed rule could apply.

The same analysis applies with equal force to voter guides, though, unlike voter registration and
GOTYV drives, we acknowledge that existing guidance does suggest that a voter election guide
identifying specific candidates, even one without any editorial content or other evidence of bias,
may potentially constitute political intervention if the guide is focused on a narrow issue or set of
issues selected by a group advocating on those issues. 4 Conversely, there is also guidance
suggesting that something like the ACLU’s legislative scorecard, which is maintained without
regard to the timing of elections and only lists the past votes of sitting members who may
incidentally be running for office, will not constitute political intervention.”

Regardless, the First Amendment is implicated even by tax law restrictions on non-partisan voter
guides, including those that are geared toward a particular election, identify sitting lawmakers
running for re-election and score them based on their position on a set of issues.” Again, the
constitutional questions raised are more difficult when a voter guide affirmatively includes
explicit language of support or opposition, but the proposed rule is decidedly not so limited.

The Service asks for comment on “whether any particular activities conducted by section
501(c)(4) organizations should be excepted from the definition of candidate-related political
activity as voter education activity and, if so, a description of how the proposed exception will
both ensure that excepted activities are conducted in a non-partisan and unbiased manner and
avoid a fact-intensive analysis.”77

As with the impossibility of accurately cleaving issue advocacy from functionally equivalent
express advocacy, we respectfully submit that one cannot and should not try. Voter guides, for
instance, especially those that are intended to present a public official’s view on a narrow issue
of public interest, are quintessential issue advocacy. They are designed to facilitate voter
pressure on incumbents to take a particular position on legislation or regulation, and only
incidentally influence voters (because some voters don’t like anti-abortion or pro-gun control

s Rev. Rul. 78-248, 1978-1 C B. 154,

7 Rev. Rul. 80-282, 1980-2 CB. 178.
7 That was the precise issue in Fed. Election Comm 'n v. Mass. Citizens for Life, Inc., 479 U.S. 238,
251-52 (1986) (“MCFL”), in which the Supreme Court found the pre-Cifizens United independent
cxpenditure ban unconstitutional as applicd to a narrow subset of non-profit organizations. As discussed
in Part VIII infra, we acknowledge that the restriction here is less direct than the blanket prohibitions at
issue in MCFL and the other campaign finance cascs (though it would present a flat ban if applied to §
(c)(3) groups). Nevertheless, the public policy harm of a broad CRPA definition is quite similar and,
legally, the rule would be so burdensome on § (c)(4) groups that many would be forced to either forgo a
sizeable amount of totally non-partisan issue advocacy or would have to disclose their donors, both of
which present significant and new First Amendment concemns.

7 Notice, supra note 1, at 71,540.
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candidates). Accordingly, they should not constitute political intervention in any case. The
same analysis applies with equal force to voter education, registration and GOTV activities.

In sum, with respect to voter registration and GOTV drives, we respectfully submit that the
Service should remove them from the definition of CRPA completely and abandon the current
facts and circumstances test for when they constitute political intervention. Including them in
the definition of CRPA will create too great a risk that valuable, non-partisan voter protection
and education activities will be harmed. To the extent these activities include actual express
advocacy, the Service would be able to regulate them under the bright-line test we propose.

With respect to voter guides, we again argue that the Service should abandon both the approach
in the proposed rule and the facts and circumstances test, and only consider voter guides as
political intervention by all tax-exempt groups when they contain express words of advocacy.™

Finally, we would just note the setious public policy harm in the Service applying the definition
of CRPA to non-partisan voter education, registration or mobilization activities. While there
may be some debate over whether the original understanding of the § (c)(4) exemption even
contemplated legislative or political advocacy, there is no question that the provision was
enacted to provide tax benefits for groups that may not quality strictly as charitable, educational
or religious but nevertheless provide some benefit available to the community at large.79

It is difficult to conceive of a more publicly beneficial service than the provision of non-partisan
voter information and education. Just as an expansive definition of the First Amendment is cited
as a guardian of other rights and liberties, an informed, engaged and active citizenry safeguards
our liberal democracy itself,** To the extent this proposed rule would create disincentives for
groups to expend resources on non-partisan voter support, it could result in disastrous unintended
consequences in areas as diverse as the promotion of civil rights, public education, health care,
religious freedom and many others.

78 That said, to the extent the Service maintains voter guides in the final rule, it should still exempt

completely all publications that merely report on the legislative records of sitting lawmakers even when
they focus on one set of issues, like civil liberties or the environment, and even when they list the
organization’s position on the vote. Although not idcal, that would provide a bright line rule and much
less of a burden on speech.

79 See generally 1981 EO CPE Text, available at http:/1 usa.gov/11v2Hap: Laura Chisholm,
Exempt Organization Activity: Matching the Rules to the Rationales, 63 Ind. L. J. 201, 290 (1988); Rev.
Rul. 62-167, 1962-2 C.B. 142 (distinguishing non-exempt subscription provider of closed-circuit
television carriage of broadcast signals from exempt organization providing such service to all members
of the public).

80

See, e.g., Jennifer L. Hochschild, If Democracies Need Informed Voters, How Can They Thrive
While Expanding Enfranchisement?, 9 Election L. J. 111, 111-13 (2010) (describing studics on role of
voter cducation in health of modern democracy and beneficial policy outcomes).
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VI. Non-Partisan Candidate Events Should Not Qualify as CRPA

The proposed rule would extend the definition of CRPA to events hosted or conducted by a §
501(c)(4) during the 60/30-day blackout periods at which one or more candidates “appear as part
of the program.”*" Under current regulations, non-partisan candidate forums would not count
against a § (c)(4) group’s permissible allotment of political intervention. They are, also,
protected fully by the First Amendment and quite valuable for voter education.

During the 2012 presidential election, for instance, the ACLU invited all candidates to speak at
its annual staff conference as part of its “Liberty Watch” initiative. Only Libertarian candidate
Gary Johnson and one time-GOP candidate Buddy Roemer showed up. The sessions with
Johnson and Roemer were conducted without any of the hallmarks of a campaign event but were
extremely useful in introducing civil libertarians to many of their positions on ACLU issues.™

Under current rules, these events would have been permissible without any limits at any stage in
the election. Under the proposed rules, they would qualify as CRPA if held during the blackout
period, and would thus count against the ACLU’s permitted allotment of CRPA.

Campaign events lacking indicia of express advocacy—where multiple parties are invited, for
instance, or town hall-type forums where a candidate faces unscripted questions from the
audience—should be excluded from any definition of CRPA.

On the other hand, we do not oppose defining candidate forums that feature explicit indicia of
express advocacy as CRPA. Such indicia would include, for instance, extending an invitation to
only a single candidate to give a speech promoting her candidacy or signage at the event with
Buckley magic words of support.

VII.  The Service Should Apply a Bright-Line Definition of Political Intervention to all
Relevant § 501(c) Groups and Provide Greater Clarity and Coordination With
Respect to that Definition and That of Exempt Function Activity Under § 527(e)(2)

By its terms, the proposed rule would apply only to § 501(c)(4) groups.™ Assuming the issues
discussed above can be satisfactorily addressed, we respectfully recommend that the IRS expand
the rule uniformly to all relevant organizations under § 501(c).

We further suggest that the Service should offer better clarity and coordination regarding the
definition of political activity by § 501(c) groups and the definition of exempt function activity
under § 527(e). If the definition of exempt function is broader than the definition of political

a Notice, supra note 1, at 71,541 (§ 1-501(c)(4)-1(a)(2)(ii))(A)(8)).

Mike Riggs, Gary Johnson Braves the ACLU, Reason.com, Jan. 31, 2012, http://bit Iv/ HfVHIR.

5 Though again, if past is prologue, we anticipate that the Treasury Department and the IRS will
look to the § 501(c)(4) gmdance for other exempt organizations, and that practitioners will rely on it in

providing guidance to other groups.
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activity for § 501(c) groups, which may be warranted given the statutory purpose of § 527, then
tax pursuant to § 527(f) should only apply to § 501(c) groups on the activities that are within the
definition of § 501(c) political intervention.

Assuming the rule can be properly narrowed, there are three reasons why the application of a
uniform definition across all affected groups would be beneficial.

First, the Service has already been accused of political favoritism, in that the narrow application
of the rule to § 501(c)(4) groups will disadvantage many conservative groups while sparing
organized labor, which historically favors Democrats.** Regardless of the merits of this claim,
and we do not suggest there are any, a special rule for § 501(c)(4) groups, especially one with a
broad functional equivalence test, creates the potential for abuse by unscrupulous regulators
against groups on both the right and left. Regulators could, for instance, cite the different
standards as reason to treat the U.S. Chamber of Commerce, a § 501(c)(6) group, more leniently
than the Natural Resources Defense Council, a § 501(c)(4).

Second, it actually makes sense from both a First Amendment and compliance perspective to
have a unified definition across all relevant exempt organizations. Part of the problem with the
facts and circumstances test historically has been confusion and lack of certainty on the part of
tax practitioners as to whether the definition of § 501(c)(4) political intervention, which is
allowed so long as it is not the primary activity of the entity, is coextensive with § 501(c)(3)
political intervention, which is totally disallowed. Such added simplicity will reduce the need for
advocacy groups to “hedge and trim,” which will serve the First Amendment interest in
encouraging vigorous public debate over government policy.

Finally, the different standard for § 501(c)(4) groups promises to create odd results. Charitable
groups, for instance, would not be subject to the expansive definition of “public communication”
and would therefore not have to purge their websites of “electioneering communications-plus”
documents and files during the 60/30-day blackout. It would be incongruous to hold § 501(c)(3)
organizations, which are statutorily barred from engaging in any political intervention, to a lesser
standard than § (c)(4) groups, which may conduct actual express electioneering so long as it is
not their primary activity. Of course, we do not support expanding such a broad definition to §
(c)(3) groups. We want conformity, but with a true bright-line rule.

Likewise, applying a different standard to labor groups and business leagues, which are now
considered to be subject to similar restrictions as § 501(c)(4) groups, would result in potentially
far reaching advantages to certain political constituencies, which could benefit particular parties,
candidates or ideological groups.

For instance, under the rule as proposed, the AFL-CIO would be able to circulate, with no tax
consequences, a legislative scorecard for citizens interested in right-to-work laws.** By contrast,

b See, e.g., Kimberly A. Strassel, IRS Targeting and 2014, W.S.J., Jan. 16,2014,
http:/fon wsi.cony/1b183s0Q.

8 Assuming it is limited to past votes and meets the criteria suggested in Rev. Rul. 80-282.

21



4282

SFC 003818

Americans for Tax Reform, a group often critical of labor, would have to count its voter guides
as CRPA. Likewise, the U.S. Chamber of Commerce would remain subject to the arguably
narrower “facts and circumstances” test while MoveOn.org Civil Action or the American
Association of Retired Persons (“AARP”) would face the expanded IRS guidance and definition
of CRPA.

VIII. The Service Should Abandon Both the Proposed Definition of CRPA and the “Facts
and Circumstances” Test in Favor of a True Bright-Line Approach

We believe the IRS can effectively address concern over anonymous express advocacy by social
welfare groups without tamping down on issue advocacy. Consequently, we urge the Service to
abandon both the approach in the proposed rule and the existing “facts and circumstances” test.
We respectfully submit that the Service needs to offer a clear and easily interpreted rule on what
constitutes express advocacy and a firm answer on how much such activity will result in denial
or revocation of exempt status.

Otherwise, the proposed rule threatens serious unintended consequences. It will result in self-
censorship of fully protected speech by tax-exempt organizations fearful of imperiling their
exempt status through sharply worded issue communications. Such groups will be forced to
radically curtail their speech on matters of public policy during the 60/30-day blackout periods,
and, during the 60 days before a general election, will not be able to even mention a political
party or parties represented in the election. They will also be significantly constrained in their
ability to engage in non-partisan voter support efforts, which will, under the proposed rule, count
against the permitted allowance of non-social welfare activity.

The definition of CRPA should be limited to public communications that use express terms of
support for or opposition to a candidate or nominee for public office.”” The rule should only
apply to voter registration or GOTV material and voter guides if they themselves include express
terms of advocacy. We recognize that the Buckley “magic words” list is illustrative, not
exhaustive, but it must clearly protect all issue advocacy.

% We offer no opinion on that question in this submission. We cxpect that other commentcrs will

suggest a sliding scale approach, where a higher percentage of allowable CPRA pemmnits a more expansive
definition and vice-versa. Because we believe that the definition of CRPA should be crystalline and
limited as closely as possible to magic words express advocacy, we do not have a view on the quantitative
question. Were the Service to adopt a magic words definition, we stand ready to help it work through the
more difficult statutory and constitutional question of when and how Congress and the Service can limit
express political advocacy by § (c)(4) groups in exchange for tax-exempt status. Cf’ Regan v. Taxation
with Representation of Washington, 461 U.S. 540 (1983) (upholding lobbying restriction on § (c)(3)
groups); Branch Ministries v. Rossotti, 211 F.3d 137 (D.C. Cir. 2000) (finding no First Amendment
violation on campaign intervention ban for § (c)(3) groups); Christian Echoes Nat'| Ministry v. United
States, 470 F.2d 849 (10th Cir. 1972) (same).

s Buckley v. Valeo, 424 U.S. 1, 44 n.52 (1976).

5 ‘We hope to issue separate comments elaborating on our view of the Buckley test.

22



4283

SFC 003819

In fashioning the express advocacy doctrine in election law, the Supreme Court was not wearing
blinders. It knew full well that groups could devise “expenditures that skirted the restriction on
express advocacy of election or defeat but nevertheless benefited [a] candidate’s campaign.”® It
chose, however, to accept that risk rather than extend the restriction to all issue communications
that could conceivably be seen by someone as a campaign ad.

The Court has adopted this “tie goes to the speaker, not the censor,”® perspective repeatedly in
holding that protected speech that resembles unprotected speech cannot constitutionally be
restricted to suppress unprotected speech.gl The proposed rule unabashedly does so by covering
issue advocacy that inherently poses no risk of unduly influencing voters or officials.

We acknowledge that the practical effect of the lack of a bright line rule under the tax code is
different than the outright muzzle on electioneering communications in the BCRA. Here, §
501(c)(4) groups are allowed to engage in express advocacy, just not too much. BCRA, by
contrast, was a flat ban on corporations and labor organizations, even as narrowed to apply only
to functionally equivalent express advocacy.

Regardless, the harms of a tax restriction are nonetheless similar and perhaps worse. Though
they can still engage in advocacy, both express and issue, exempt organizations are at risk of
denial or revocation of their status for engaging in too much genuine issue advocacy even if they
avoid express advocacy. That clearly gives the tie to the censor.

To be clear, denial or revocation of such status can prove harmful, especially for controversial
groups that rely on assurances of anonymity to attract donors. Denial or revocation is also
unwarranted for the thousands of legitimate social welfare organizations that avoid
electioneering but engage in policy and legislative advocacy that tangentially implicates partisan
politics through mention of candidates or nominees for public office.” Finally, the uncertainty
generated by the proposed rule will disproportionately affect smaller and single-issue groups
with limited resources. All of these consequences will chill or sanitize public debate over issues
squarely in the public interest, which threatens to harm—not help—our policy outcomes.

8 Buckley, 424 US. at 45.
0 WRTL, 551 U.S. 449, 474 (2007).

o Asheroft v. Free Speech Coalition, 535 U.S. 234, 255 (2002) (“The argument, in essence, is that
protected speech may be banned as a means to ban unprotected speech. This analysis turns the First
Amendment upside down.”).

= Interestingly, our understanding is that the only “be-on-the-lookout™ targeted § 501(c)(4) groups
actually denied tax-exempt status were all state affiliates of Emerge America, a non-profit dedicated to
training female Democratic candidates. (Several of the conservative groups whose applications were
delaved withdrew, however.) The IRS found that their exclusive focus on Democrats provided a private
benefit, not a community good. Oddly, while several of the denied groups” applications were pending,
other state affiliates of the same group, engaged in the same activity, saw their applications granted,
which just serves to further illustrate the danger in a non-bright-line approach. Stephanie Strom, 3
Groups Denied Break By LR.S. Are Named, N.Y. Times, July 20, 2011.
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Further, as a constitutional matter, while it is true that the courts apply a greater degree of
deference to political speech regulatlons in the tax code,” and accepting for the sake of argument
that this is appropriate, the rules governing what constitutes political intervention should still be
limited to political—i.e., partisan—activities. And even if subject to a lesser standard of scrutiny
than an outright prohibition on speech, such restrictions would still need to have an appropriate
relationship to a legitimate or important government purpose.”® In extending the definition of
CRPA to concededly non-partisan activity, the Service cannot articulate such a purpose.

The Service’s proposed rule also fails to provide a “safety valve” for protected speech, which the
courts dismissin, gg First Amendment challenges to tax provisions limiting political speech often
cite in doing so.

In Regan, an unsuccessful challenge to the lobbying restriction in § 501(c)(3), the unanimous
decision by the Supreme Court found that the lobbying restriction on charities is not an
“unconstitutional condition” but a rational attempt to prevent the subsidization of direct lobbying
through the use of donor-deductible contributions. Groups that want to engage in substantial
lobbying are Just required to do so through a separate but affiliated § 501(c)(4) group where only
the group enjoys the tax benefit.” That the Court said was okay.

In the Regan concurrence, however, Justices Blackmun, Marshall and Brennan stated plainly that
the § 501(c)(3) lobbying restnctlon absent the § 501(c)(4) safety valve would have amounted to
an unconstitutional condition.” As Justice Blackmun argued, “[i]f viewed in isolation, the
lobbying restriction contained in § 501(c)(3) violates the principle . . . that the Government may
not deny a benefit to a person because he exercises a constitutional right.”*®

See supra note 86.
o Regan y. Taxation With Representation, 461 U.S. 540, 547 (1983).

o See Alliance for Open Soc’y Int'l, Inc. v. U.S. Agency for Int'l Dev., 430 F. Supp.2d 222, 259
(S.D.N.Y. 2000) (using term “safety valve™ to describe concurrence’s reasoning in Regan), aff d, 651
F.3d 218 (2d Cir. 2011), aff'd, 133 S. Ct. 2321 (2013).

o8 Regan, 461 U.S. at 544, 552 (“The constitutional defect that would inhere in § 501(c)(3) alonc is
avoided by § 501(c)(4). [Appellant] may use its present § 501(c)(3) organization for its nonlobbying
activities and may create a § 501(c)(4) affiliate to pursue its charitable goals through lobbying. . . . Given
this relationship between § 501(c)(3) and § 501(c)(4), the Court finds that Congress’ purpose in imposing
the lobbying restriction was merely to ensure that ‘no tax-deductible contributions are used to pay for
substantial lobbying.””) (Blackmun, J., concurring).

o7 Id. at 552.

% Id. (internal citations omitted).
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There appears to be no such safety valve here and, indeed, the unconstitutional condition is
different in kind, and much more serious, than forbearance from the use of donor-deductible
contributions for lobbying activities.

The safety valve argument in the context of CRPA would be that a group that wants to have as
its primary purpose the conduct of CRPA would presumably be treated as a § 527 group, subject
to § 527’s tax exemption. This might hold water under three conditions: (1) the proposed
definition of CRPA were actually limited to express political advocacy; (2) the Service is correct
that Congress intended to exclude political intervention from the definition of social welfare; and
(3) Congress was able to do so without imposing an unconstitutional condition. But the
definition of CRPA is not so limited and there is no indication that Congress intended to exclude
issue advocacy from the definition of social welfare, and nor could it.”

So, aside from the different tax treatment of § 501(c)(4) and § 527 groups, which, for the sake of
argument, might be analogous to the difference between § (c)(3) and § (¢)(4) groups in Regan,
there is still one major difference between the two types of groups: § 527 groups have to
publicly disclose the identity of their donors. The proposed definition of CRPA therefore places
legitimate social welfare groups in a Catch-22; either they self-censor genuine issue advocacy or
they disclose their donors. It is well and long established that forced donor disclosure for any
controversial political group—even partisan groups—is unconstitutional."*

The proposed rule therefore may impose an unconstitutional condition on § (c)(4) groups by
forcing them to disclose their donors in exchange for tax-exempt status. This could present an
unconstitutional condition even in the case of express political advocacy. It almost certainly
does in the case of legitimate issue advocacy.

A true bright line test—limited to actual express advocacy—is the better approach.

IX. Conclusion

In sum, the proposed “bright-line” rule offers a triple whammy for free speech. It suffers from
an overabundance of clarity through application to virtually all legitimate issue advocacy during

the 60/30-day blackout periods and the presidential rolling blackout. It repeats the sin of the
“facts and circumstances” test through its application to all communications “susceptible of no

99 See, e.g., Notice, supra note 1, at 71,540 (acknowledging that proposed rule will extend to non-

partisan voter guides, candidate events, etc.).
100 See Mclntyre v. Ohio Elections Comm 'n, 514 U.S. 334 (1995) (recognizing constitutional right to
distribute anonymous campaign literature); Brown v. Socialist Workers 74 Campaign Committee, 459
U.S. 87 (1982) (requiring exemption from donor disclosure for controversial groups subject to reprisal or
harassment); Nat I Assoc. for the Advancement of Colored People v. Alabama, 357 U S. 449 (1958)
(prohibiting state from requiring donor disclosure as condition for in-state operation). NAACP also
cxpressly recognized that tax policy burdening speech could pose as severe a First Amendment concern
as a direct restriction. /d. at 461 (“Statutes imposing taxes upon rather than prohibiting particular activity
have been struck down when perceived to have the consequence of unduly curtailing the liberty of
freedom of press assured under the Fourteenth Amendment.”™).
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reasonable interpretation” other than express advocacy. And, it paints with too broad a brush in
its proposed application to unbiased and non-partisan voter registration activity, GOTV drives,
voter education guides and candidate forums.

We have no doubt that the Service is acting with the best of intentions, but the proposed rule
threatens to discourage or sterilize an enormous amount of political discourse in America.

* &k

We look forward to working with the Service to address these concerns. Please do not hesitate to
contact Legislative Counsel/Policy Advisor Gabe Rottman at grottman@aciu.org or 202-544-
1681 if you have any questions or comments.

Sincerely,

Laura W. Murphy
Director, Washington Legislative Office

Gabriel Rottman
Legislative Counsel/Policy Advisor
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endix I: 1972 ACLU Busing Ad (Text Follows on Next Page}'"!

1 See supra note 52 and accompanying text.

27



4288

SFC 003824

Appendix I (cont’d)

It took a court order to get this advertisement printed.

An open letter to President Richard M. Nixon in
opposition to his stand on school segregation.

Dear Mr. President:

We write because we believe that you are taking steps to create an American apartheid. That, we
know, is a nasty charge. Yet that is the direction the House of Representatives took us on August
17, 1972. On that date, the House voted 282-102 to prohibit federal courts from taking effective
action to end school segregation.

The reaction of every civil rights and civil liberties organization was justifiably bitter. The mood
of Congress was ugly, and threatened to roll back the progress made by the federal courts during
the last two decades in the effort to desegregate America.

But we do not believe that this mood could possibly have the widespread support of the
American people. We believe instead that the ultimate source of pressure behind this shameful
bill has been you, Mr. President.

During the last six months, you have encouraged the resentments and fears of whites, and made
open enemies of blacks. You have made scapegoats of the federal courts, and attacked the rule
of law itself. You have cut the middie ground out from under the feet of reasonable men. We
find it hard to imagine a more cynical use of presidential power.

In the House of Representatives only 102 members stood fast against you.* Now the issue is
before the Senate. We urge you to back off from the path to apartheid, and withdraw your
support for this bill.

* Honor Roll of U.S. Representatives. The following 102 representatives voted against the bill
to block effective action by the courts in ending school segregation. Let them hear from you.

They deserve your support in their resistance to the Nixon administration's bill.

Aryeh Neier, Executive Director Ira Glasser, Executive Director
American Civil Liberties Union New York Civil Liberties Union

September 25, 1972

[HONOR ROLL LIST]
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102

Appendix II: ACLU Hutson Issue Advertisement

102

See supra pp. 15-16.
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48) Provide a copy of the May 17, 2012 email(s) referenced in the TIGTA report,

The document requested includes return information ptotected by the confidentiality
provisions of Section 6103. We have provided an unredacted copy of this document to
the persons authorized by the Chairman of the Committee to receive such information,
which cannot appear in the public record of the hearing.

49) According to the timeline provided by the TIGTA report, on May 17, 2012 “The Director,
Rulings and Agreements, issued a memorandum outlining new procedures for updating
the BOLQ listing. The BOLO listing criteria were updated again.”

Did the Director, Rulings and Agreements submit the revised BOLO criteria for approval
to the Director, EQ, or any other IRS official?

We are not aware of whether the Director, Rulings and Agreements submitted the revised
BOLO criteria for approval. However, the Director, Rulings and Agreements, requested
feedback on the revised language before it was finalized from:

e Judith Kindell, Senior Technical Advisor to the Director, EO;

o Sharon Light, Senior Technical Advisor to the Director, EO;

» Nancy Marks, Senior Technical Advisor to the Commissioner, Tax Exempt and
Government Entities;

» Lois Lerner, EO Director; and,

¢ Cindy Thomas, Determinations Unit Program Manager.

50) Did any official from the office of the president or the White House have any form of
communication with any IRS official employed in the Tax Exempt and Government
Entities Division between January 20, 2009 and the present?

List the days any communication occurred and the form it took (i.e., phone, email, in ~
person, eic.)

We have no knowledge of any communications between the White House and any
employee in the Tax Exempt and Government Entities Division.

51) Did Colleen Kelley, Frank Ferris, or any other officer, president, vice president, or
official of the National Treasury Employees Union contact any supervisor or manager in
the Tax Exempt and Government Entities Division, or the Chief Counsel’s Office, or the
Commissioner of the IRS (or his deputies or Chief of Staff), or the office of the Deputy
Commissioner for Services and Enforcement between January 1, 2010 and January I,
2013.

We have no knowledge of any communications between any of the listed people and any
employee in the Tax Exempt and Government Entities Division.
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32) Did any employee of the Treasury Department (excluding the IRS) who was appointed by
the President have any form of contact with any employee of the Tax Exempt and
Government Entities Division between January 1, 2010 and May 1, 20137

List the days any communication occurred and the form it took (i.e., phone, email, in
person, eic.)

We have no knowledge of any communications between Presidential appointees at the
Department of the Treasury and any employee in the Tax Exempt and Government
Entities Division.
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Rev. Rul. 81-95, 1981-1 C.B. 332

What effect does engaging in political campaign activities
have on an organization that is exempt from federal income tax
under section 501 (c) (4) of the Internal Revenue Code?

FACTS

The organization is primarily engaged in activities designed
to promote social welfare and is exempt from federal income tax
under section 501 (c) (4) of the Code. In addition, it carries on
certain activities involving participation and intervention in
political campaigns on behalf of or in opposition to candidates
for nomination or election to public office. These political
activities take the form of both financial assistance and in-kind
services.

LAW

Section 501{(c) (4) of the Code provides for the exemption
from federal income tax of organizations not organized for profit
but operated exclusively for the promotion of social welfare.

Section 1.501(c) (4)-1(a) (2) (i) of the Income Tax Regulations
provides that an organizations is operated exclusively for the
promotion of social welfare if it is primarily engaged in
promoting in some way the common good and general welfare of the
people of the community.

Section 1.501(c) (4)-1(a) (2) (ii) of the regulation provides
that the promotion of social welfare does not include direct or
indirect participation or intervention in political campaigns on
behalf of or in opposition to any candidate for public office.

Section 527 (b) of the Code imposes a tax on the taxable
income of certain political organizations.

Section 527(f) (1) of the Code provides, in part, that if an
organization described in section 501 (c) which is exempt from tax
under section 501 (a) expends any amount during the taxable year
directly or indirectly for political activities described in
section 527 (e) (2), then such amount shall be subject to tax under
subsection (b) as if the amount constituted political
organization taxable income.

Section 527 (e) (2} of the Code describes the type of
political activities the expenditures for which will subject an
exempt organization to tax. These activities are influencing or
attempting to influence the selection, nomination, election, or
appointment of any individual to any Federal, state, or local
public office of office in a political organization, or the
election of Presidential or Vice-Presidential electors, whether
or not such individuals or electors are selected, nominated,
elected, or appointed.
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ANALYSIS

In order to qualify for exemption under section 501 (c) (4) of
the Code, an organization must be primarily engaged in activities
that promote social welfare. Although the promotion of social
welfare within the meaning of section 1.501(c) (4)-1 of the
regulations does not include political campaign activities, the
regulations do not impose a complete ban on such activities for
section 501 (c) (4) organizations. Thus, an organization may carry
on lawful political activities and remain exempt under section
501 (c) (4) as long as it is primarily engaged in activities that
promote social welfare.

For an example of an organization whose participation and
intervention in political campaigns bars its exemption under
section 501 (c) (4), see Rev. Rul. 67-368, C.B. 194. That revenue
ruling holds that an organization whose primary activity is
rating candidates for public office does not qualify for
exemption under section 501 (c) {(4) because such activity does not
constitute the promotion of social welfare.

See also Rev. Rul. 67-71, 1967-1 C.B. 125, Rev. Rul. 74-574,
1974~-2 C.B. 160, Rev. Rul. 76-456, 1976-2 C.B. 151, Rev. Rul.
78-248, 1978-1 C.B. 154, and Rev. Rul. 80-282, 1980-41 I.R.B. 7,
for other examples of what constitutes participation or
intervention in political campaigns.

Section 527 of the Code, which was added by Pub.L. 93-625,
January 3, 1975, 1975-1 C.B. 510, 515, and amended by Pub.L.
95-502, October 21, 1978, 1978-2 C.B. 393-395, affect the
treatment of political activities of exempt organizations. The
report of the Senate Finance Committee on Pub.L. 93-625
specifically indicates that the provisions of section 527 (f)
apply to organizations that are exempt under section 501 (c) (4).
It states:

"Exempt organizations which are not political
organizations.--Under present law, certain tax-exempt
organizations {such as sec. 501 (c) (4) organizations) may
engage 1n political campaign activities. The bill generally
treats these organizations on an equal basis for tax
purposes with political organizations. Under the bill
organizations which are exempt under section 501 (a) and are
described in section 501(c), that engage in political
activity, are to be taxed on their net investment income in
part as if they were political organizations...."
S.Rep.No.93-1358, 93d Cong., 2d Sess., 29 (1974), 1975-1
C.B. 517, 533.

HOLDING

Since the organization's primary activities promote social
welfare, its lawful participation or intervention in political
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campaigns on behalf of or in opposition to candidates for public
office will not adversely affect its exempt status under section
501(c) (4) of the Code. Further, this organization will be
subject to the tax imposed by section 527 on any of its
expenditures for political activities that come within the
meaning of section 527 (e) (2).

FILING INSTRUCTIONS FOR POLITICAL EXPENDITURES

Under section 527 (f) of the Code, organizations exempt from
federal income tax under section 501 (c) that expend over $100 for
political activities must file Form 1120-POL in accordance with
the instructions to that form.
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Part |

Section 501.—Exemption from tax on corporations, certain trusts, etc.

26 CFR 1.501(c)(3)-1: Organizations organized and operated for religious,
charitable, scientific, testing for public safety, literary or educational purposes, or
for the prevention of cruelty to children or animals.

Rev. Rul. 2007-41, 2007-25 |.R.B. (June 18, 2007)

Organizations that are exempt from income tax under section 501(a) of
the Internal Revenue Code as organizations described in section 501(c)(3) may
not participate in, or intervene in (including the publishing or distributing of
statements), any political campaign on behalf of (or in opposition to) any
candidate for public office.

ISSUE

In each of the 21 situations described below, has the organization
participated or intervened in a political campaign on behalf of (or in opposition to)
any candidate for public office within the meaning of section 501(c)(3)?

LAW

Section 501(c)(3) provides for the exemption from federal income tax of
organizations organized and operated exclusively for charitable or educational
purposes, no substantial part of the activities of which is carrying on propaganda,
or otherwise attempting to influence legislation (except as otherwise provided in
section 501(h)), and which does not participate in, or intervene in (including the
publishing or distributing of statements), any political campaign on behalf of (or in
opposition to) any candidate for public office.

Section 1.501(c) (3)-1(c)(3)(i) of the income Tax Regulations states that
an organization is not operated exclusively for one or more exempt purposes if it
is an “action” organization.
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Section 1.501(c)(3)-1(c)(3)(iii) of the regulations defines an “action”
organization as an organization that participates or intervenes, directly or
indirectly, in any political campaign on behalf of or in opposition to any candidate
for public office. The term “candidate for public office” is defined as an individual
who offers himself, or is proposed by others, as a contestant for an elective
public office, whether such office be national, State, or local. The regulations
further provide that activities that constitute participation or intervention in a
political campaign on behalf of or in opposition to a candidate include, but are not
limited to, the publication or distribution of written statements or the making of
oral statements on behalf of or in opposition to such a candidate.

Whether an organization is participating or intervening, directly or
indirectly, in any political campaign on behalf of or in opposition to any candidate
for public office depends upon all of the facts and circumstances of each case.
For example, certain "voter education" activities, including preparation and
distribution of certain voter guides, conducted in a non-partisan manner may not
constitute prohibited political activities under section 501(c)(3) of the Code.
Other so-called "voter education” activities may be proscribed by the statute.
Rev. Rul. 78-248, 1978-1 C.B. 154, contrasts several situations illustrating when
an organization that publishes a compilation of candidate positions or voting
records has or has not engaged in prohibited political activities based on whether
the questionnaire used to solicit candidate positions or the voters guide itself
shows a bias or preference in content or structure with respect to the views of a
particular candidate. See also Rev. Rul. 80-282, 1980-2 C.B. 178, amplifying
Rev. Rul. 78-248 regarding the timing and distribution of voter education
materials.

The presentation of public forums or debates is a recognized method of
educating the public. See Rev. Rul. 66-256, 1966-2 C.B. 210 (nonprofit
organization formed to conduct public forums at which lectures and debates on
social, political, and international matters are presented qualifies for exemption
from federal income tax under section 501(c)(3)). Providing a forum for
candidates is not, in and of itself, prohibited political activity. See Rev. Rul.
74-574, 1974-2 C.B. 160 (organization operating a broadcast station is not
participating in political campaigns on behalf of public candidates by providing
reasonable amounts of air time equally available to all legally qualified
candidates for election to public office in compliance with the reasonable access
provisions of the Communications Act of 1934). However, a forum for candidates
could be operated in a manner that would show a bias or preference for or
against a particular candidate. This could be done, for example, through biased
questioning procedures. On the other hand, a forum held for the purpose of
educating and informing the voters, which provides fair and impartial treatment of
candidates, and which does not promote or advance one candidate over another,
would not constitute participation or intervention in any political campaign on
behalf of or in opposition to any candidate for public office. See Rev. Rul. 86-95,
1986-2 C.B. 73 (organization that proposes to educate voters by conducting a
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series of public forums in congressional districts during congressional election
campaigns is not participating in a political campaign on behalf of any candidate
due to the neutral form and content of its proposed forums).

ANALYSIS OF FACTUAL SITUATIONS

The 21 factual situations appear below under specific subheadings
relating to types of activities. In each of the factual situations, all the facts and
circumstances are considered in determining whether an organization’s activities
result in political campaign intervention. Note that each of these situations
involves only one type of activity. In the case of an organization that combines
one or more types of activity, the interaction among the activities may affect the
determination of whether or not the organization is engaged in political campaign
intervention.

Voter Education, Voter Registration and Get Out the Vote Drives

Section 501(c)(3) organizations are permitted to conduct certain voter
education activities (including the presentation of public forums and the
publication of voter education guides) if they are carried out in a non-partisan
manner. In addition, section 501(c)(3) organizations may encourage people to
participate in the electoral process through voter registration and get-out-the-vote
drives, conducted in a non-partisan manner. On the other hand, voter education
or registration activities conducted in a biased manner that favors (or opposes)
one or more candidates is prohibited.

Situation 1. B, a section 501(c)(3) organization that promotes community
involvement, sets up a booth at the state fair where citizens can register to vote.
The signs and banners in and around the booth give only the name of the
organization, the date of the next upcoming statewide election, and notice of the
opportunity to register. No reference to any candidate or political party is made
by the volunteers staffing the booth or in the materials available at the booth,
other than the official voter registration forms which allow registrants to select a
party affiliation. B is not engaged in political campaign intervention when it
operates this voter registration booth.

Situation 2. C is a section 501(c)(3) organization that educates the public
on environmental issues. Candidate G is running for the state legislature and an
important element of her platform is challenging the environmental policies of the
incumbent. Shortly before the election, C sets up a telephone bank to call
registered voters in the district in which Candidate G is seeking election. In the
phone conversations, C’s representative tells the voter about the importance of
environmental issues and asks questions about the voter’s views on these
issues. If the voter appears to agree with the incumbent’s position, C’s
representative thanks the voter and ends the call. If the voter appears to agree
with Candidate G’s position, C’s representative reminds the voter about the
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upcoming election, stresses the importance of voting in the election and offers to
provide transportation to the polls. C is engaged in political campaign
intervention when it conducts this get-out-the-vote drive.

Individual Activity by Organization Leaders

The political campaign intervention prohibition is not intended to restrict
free expression on political matters by leaders of organizations speaking for
themselves, as individuals. Nor are leaders prohibited from speaking about
important issues of public policy. However, for their organizations to remain tax
exempt under section 501(c)(3), leaders cannot make partisan comments in
official organization publications or at official functions of the organization.

Situation 3. President A is the Chief Executive Officer of Hospital J, a
section 501(c)(3) organization, and is well known in the community. With the
permission of five prominent healthcare industry leaders, inciuding President A,
who have personally endorsed Candidate T, Candidate T publishes a full page
ad in the local newspaper listing the names of the five leaders. President A is
identified in the ad as the CEO of Hospital J. The ad states, “Titles and
affiliations of each individual are provided for identification purposes only.” The
ad is paid for by Candidate T's campaign committee. Because the ad was not
paid for by Hospital J, the ad is not otherwise in an official publication of Hospital
J, and the endorsement is made by President A in a personal capacity, the ad
does not constitute campaign intervention by Hospital J.

Situation 4. President B is the president of University K, a section
501(c)(3) organization. University K publishes a monthly alumni newsletter that is
distributed to all alumni of the university. In each issue, President B has a column
titled “My Views.” The month before the election, President B states in the “My
Views” column, “It is my personal opinion that Candidate U should be reelected.”
For that one issue, President B pays from his personal funds the portion of the
cost of the newsletter attributable to the “My Views” column. Even though he paid
part of the cost of the newsletter, the newsletter is an official publication of the
university. Because the endorsement appeared in an official publication of
University K, it constitutes campaign intervention by University K.

Situation 5. Minister C is the minister of Church L, a section 501(c)(3)
organization and Minister G is well known in the community. Three weeks before
the election, he attends a press conference at Candidate V's campaign
headquarters and states that Candidate V should be reelected. Minister C does
not say he is speaking on behalf of Church L. His endorsement is reported on
the front page of the local newspaper and he is identified in the article as the
minister of Church L. Because Minister C did not make the endorsement at an
official church function, in an official church publication or otherwise use the
church’s assets, and did not state that he was speaking as a representative of
Church L, his actions do not constitute campaign intervention by Church L.
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Situation 6. Chairman D is the chairman of the Board of Directors of M, a
section 501(c)(3) organization that educates the public on conservation issues.
During a regular meeting of M shortly before the election, Chairman D spoke on
a number of issues, including the importance of voting in the upcoming election,
and concluded by stating, “It is important that you all do your duty in the election
and vote for Candidate W.” Because Chairman D’s remarks indicating support
for Candidate YW were made during an official organization meeting, they
constitute political campaign intervention by M.

Candidate Appearances

Depending on the facts and circumstances, an organization may invite
political candidates to speak at its events without jeopardizing its tax-exempt
status. Political candidates may be invited in their capacity as candidates, or in
their individual capacity (not as a candidate). Candidates may also appear
without an invitation at organization events that are open to the pubilic.

When a candidate is invited to speak at an organization event in his or her
capacity as a political candidate, factors in determining whether the organization
participated or intervened in a political campaign include the following:

» Whether the organization provides an equal opportunity to participate to political
candidates seeking the same office,

» Whether the organization indicates any support for or opposition to the
candidate (including candidate introductions and communications concerning the
candidate’s attendance); and

« Whether any political fundraising occurs.

In determining whether candidates are given an equal opportunity to
participate, the nature of the event to which each candidate is invited will be
considered, in addition to the manner of presentation. For example, an
organization that invites one candidate to speak at its well attended annual
banquet, but invites the opposing candidate to speak at a sparsely attended
general meeting, will likely have violated the political campaign prohibition, even
if the manner of presentation for both speakers is otherwise neutral.

When an organization invites several candidates for the same office to
speak at a public forum, factors in determining whether the forum results in
political campaign intervention include the following:

» Whether questions for the candidates are prepared and presented by an
independent nonpartisan panel,

» Whether the topics discussed by the candidates cover a broad range of issues
that the candidates would address if elected to the office sought and are of
interest to the public,
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+ Whether each candidate is given an equal opportunity to present his or her view
on each of the issues discussed,

» Whether the candidates are asked to agree or disagree with positions,

agendas, platforms or statements of the organization, and

» Whether a moderator comments on the questions or otherwise implies approval
or disapproval of the candidates.

Situation 7. President E is the president of Society N, a historical society
that is a section 501(c)(3) organization. In the month prior to the election,
President E invites the three Congressional candidates for the district in which
Society N is located to address the members, one each at a regular meeting held
on three successive weeks. Each candidate is given an equal opportunity to
address and field questions on a wide variety of topics from the members.
Society N's publicity announcing the dates for each of the candidate’s speeches
and President E’s introduction of each candidate include no comments on their
qualifications or any indication of a preference for any candidate. Society N's
actions do not constitute political campaign intervention.

Situation 8. The facts are the same as in Situation 7 except that there are
four candidates in the race rather than three, and one of the candidates declines
the invitation to speak. In the publicity announcing the dates for each of the
candidate’s speeches, Society N includes a statement that the order of the
speakers was determined at random and the fourth candidate declined the
Society’s invitation to speak. President E makes the same statement in his
opening remarks at each of the meetings where one of the candidates is
speaking. Society N's actions do not constitute political campaign intervention.

Situation 9. Minister F is the minister of Church O, a section 501(c)(3)
organization. The Sunday before the November election, Minister E invites
Senate Candidate X to preach to her congregation during worship services.
During his remarks, Candidate X states, “I am asking not only for your votes, but
for your enthusiasm and dedication, for your willingness to go the extra mile to
get a very large turnout on Tuesday.” Minister F invites no other candidate to
address her congregation during the Senatorial campaign. Because these
activities take place during official church services, they are attributed to Church
Q. By selectively providing church facilities to allow Candidate X to speak in
support of his campaign, Church Q’s actions constitute political campaign
intervention.

Candidate Appearances Where Speaking or Participating as a Non-Candidate

Candidates may also appear or speak at organization events in a
non-candidate capacity. For instance, a political candidate may be a public
figure who is invited to speak because he or she: (a) currently holds, or formerly
held, public office; (b) is considered an expert in a non political field; or (c) is a
celebrity or has led a distinguished military, legal, or public service career. A
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candidate may choose to attend an event that is open to the public, such as a
lecture, concert or worship service. The candidate’s presence at an
organization-sponsored event does not, by itself, cause the organization to be
engaged in political campaign intervention. However, if the candidate is publicly
recognized by the organization, or if the candidate is invited to speak, factors in
determining whether the candidate’s appearance results in political campaign
intervention include the following:

» Whether the individual is chosen to speak solely for reasons other than
candidacy for public office;

» Whether the individual speaks only in a non-candidate capacity;

» Whether either the individual or any representative of the organization makes
any mention of his or her candidacy or the election;

* Whether any campaign activity occurs in connection with the candidate’s
attendance;

» Whether the organization maintains a nonpartisan atmosphere on the premises
or at the event where the candidate is present; and

» Whether the organization clearly indicates the capacity in which the candidate is
appearing and does not mention the individual's political candidacy or the
upcoming election in the communications announcing the candidate’s attendance
at the event.

Situation 10. Historical society P is a section 501(c)(3) organization.
Society P is located in the state capital. President G is the president of Society P
and customarily acknowledges the presence of any public officials present during
meetings. During the state gubernatorial race, Lieutenant Governor Y, a
candidate, attends a meeting of the historical society. President G acknowledges
the Lieutenant Governor’s presence in his customary manner, saying, “We are
happy to have joining us this evening Lieutenant Governor Y.” President G
makes no reference in his welcome to the Lieutenant Governor’'s candidacy or
the election. Society P has not engaged in political campaign intervention as a
result of President G’s actions.

Situation 11. Chairman H is the chairman of the Board of Hospital Q, a
section 501(c)(3) organization. Hospital Q is building a new wing. Chairman H
invites Congressman Z, the representative for the district containing Hospital Q,
to attend the groundbreaking ceremony for the new wing. Congressman Z is
running for reelection at the time. Chairman H makes no reference in her
introduction to Congressman Z’s candidacy or the election. Congressman Z also
makes no reference to his candidacy or the election and does not do any political
campaign fundraising while at Hospital Q. Hospital Q has not intervened in a
political campaign.

Situation 12. University X is a section 501(c)(3) organization. X publishes
an alumni newsletter on a regular basis. Individual alumni are invited to send in
updates about themselves which are printed in each edition of the newsletter.
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After receiving an update letter from Alumnus Q, X prints the following: “Alumnus
Q, class of ‘XX is running for mayor of Metropolis.” The newsletter does not
contain any reference to this election or to Alumnus Q’s candidacy other than this
statement of fact. University X has not intervened in a political campaign.

Situation 13. Mayor G attends a concert performed by Symphony S, a
section 501(c)(3) organization, in City Park. The concert is free and open to the
public. Mayor G is a candidate for reelection, and the concert takes place after
the primary and before the general election. During the concert, the chairman of
S's board addresses the crowd and says, “| am pleased to see Mayor G here
tonight. Without his supp