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TAXATION OF GOVERNMENTAL SECURITIES AND
SALARIES

WEDNESDAY, JANUARY 18, 1030

UNITED STATES SENATE,
Sercian CoMMrrree oN TAXATION OF

(FOVERNMENTAL SECURITIES AND SALARIES
Washington, b.oc.

The special committee met, pursuant to call, at 10 a. m,, in the
committee room of the Senate Finunce Committee, Senate Office

Building, Senator Prentiss Brown, chairman, presiding.
Present: Senators Brown (chairman), f,ogun, ownsend, and

Austin,

The CuairMaN, The committee will come to ovder.

We will have the resolution creating this special committee incor-
porated in the record, and the President’s Message of April 25, 1938,

also incorporated, immediately following the resolution.
{8. Res. 303, 76th Cong., 3d sess.]
REBOLUTION

Resolved, That there is hereby established u specinl committee on the taxation
of governmental gecurities and salaries, to e appointed by the President of the
Senate, which shall be composed of three Senators who are members of the
Committee on Finance and three Senators who are members of the Committee on
the Judiclary. The committee shall select a chairmnu from among its members,
A vacancy in the committee shall not affect the power of the remaining members
to execute its functions, and shall be filled in the same manner as the original

appointment. K

Sec. 2. It shall be the duty of the committee to make a thorough study and
investigation with respect to the taxation, and the exemption from taxation,
of (1) securities issued by or under tha authority of the United States or the
several States or political subdivisions thereof; (2) Income derived from such
securities; and (8) income recelved as compensation from the United States
or from any State or political subdivision thereof. I'he committee shall report
to the Senate the result of its study and Investigatioh, together with such
recommendations as it decms advisable, not liter than March 1, 1939, at which
time all authority conferred by this resolution shall expire,

Skc. 8. The committee, or any subcommittee thereof, shall have power to hold
hearings and to sit and uct nt such times and places, to require by subpena
or otherwlise the attendance of such witnesses and the production of such books,
papers, and documents, to administer such onths, to take such testimony, to
have such printing and binding done, and to make such expenditures as it
deems advisable. Subpenas shall be fssued under the signature of the chair-
man of the committee and shall be served by any person designated by him,

The expenses of the snid investigation, which shall not exceed $5,000, shall
be pald out of the contingent fund of the Senate, upon vouchers approved by
the chairman of the committee,

Sro. 4. The committee shall have power to employ and fix the compensation
of such officers, experts, and employees ns it deems necessary in the perform.
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2 TAXATION OF GOVERNMENT SECURIIES AND SALARTES

ance of its duties, but tho compensation so fixed shall not exeeed the com-
pensation fixed under the Classificution Act of 1023, as amended, for comparable
dutles. 'T'he committee Is authorlzed to request the use of the services, Infor-
mation, facllities, and personnel of the depavtments and agencles fn the execu-
tive branch of the Government and of the Joint Committee on Internal Revenue

Taxation,
The President’s Message of April 25, 1938, is as follows:

TERMINATION OF TAX BXEMPTION—MESSAGE FROM THE DPRESIDENT OF THE UNITED
STATES TRANSMITTING HERRWITH A RECOMMENDATION FOR APPROPRIATE LEQIS:
LATION ENDING TAX BXEMPTION ON (IOVEUNMENT SALARIES oF AnlL Kinps,
CONFERRING POWERS ON THE STATES \WItH RESPEOT 70 FEDERAL SALARIES AND
Powers 10 THE FEDERAL (ovERNMENT WITH RESPECT To STATE AND Locan

GOVERNMENT SALARIES
T'ue WHiTE House,
Aprtl 25, 1948,

To the Congress of the Untled Stales: .

The sixteenth amendment to the Constitution of the United States, nnpl'os:‘-d
in 1013, expressly authovized the Congress “to lny and colleet taxes on inconses,
from whatever sourte derlved,” ‘I'hat iy plnin lnuguage.  Falrly construed this
Janguage would seem to authorize taxation of fncome derived from State and
municipnl, ag well ag Federal bonds, and also income devived from State and
munieipal as well as FPedernl offices,

This seemingly obvious construction of the sixteenth amendment, however,

was not followed in judicinl deelstons by the courts, Instead n polley of re-
ciprocal tax immunlty was read into the sixteenth amendment. 'This rvesulted
in exempting the income from Federal bonds from State taxation nnd exempting
the Income from State honds from Federal taxation,
- Whatever advantages thiz reeiproeal immunity may have had fn the early
days of this Natlon have long ago disappeared, Today {t has created n vast
reservolir of tax-oxempt securities in the hands of the very persons who equitably
should not be relleved of taxes on thely income, This reservolr now constitutes
a soerlous menace to the fiseal systems of hoth the States and the Nation becnuse
for years hoth the Federal Government and the States have come to rely
Incveasingly upon gradunted income taxes for their revenues,

Both the States and the Natlon are deprived of revenucs which could he

raiged from those best able to supply them. Nelther the Federal Government
nor the States recetve any adequate, componsuting ndvantage for the reciprocat
81‘1%: immunity necorded to Income derived from thelr respective obligations and
dffices.
A similar problem is created by the exemption from State or Federal taxation
of a great army of State and Federal officers and employees. The mumber of
persons on the pay rolls of both State und Federal Government has increascd
in recent years, Tax exemptions clafmed by such officers and employees—once
an ifnequity of relatively slight Importance—has become n most serlous defect
In the fisenl systems of the States and the Natlon, for they rely increasingly
upon graduated income taxes for their revenues,

It is difficult to defend today the continuntion of elther of these rapldly
expanding areas of tax exemption, Fundamentally, our tax laws are intended
to apply to-all citizens equally. That does not mean that the same rate of income
tax should ‘apply to the very rich mon and to the very poor man, Long ago
the United States, through the Congress, accepted the principle that citizens
should pay in accordance swith thelr abllity to pav, and that identleal tax vates
on the rich and on the poor netunlly worked an Injustice to the poor. Hence
the origin of progressive surtaxes on perzonnl incomes as the individual personal
Income increases.

Tax exemptions through the ownership of Government securities of many
kinds—Federal, State, and local—have operated against the fair or effective
collection of progressive surtaxes. Indeed, I think it 18 fair to say that these
exemptiong have violated the spirit of the tax law itselt by actually giving a
greater advantage to those with large incomes than to those with small in-
cones,

Men with great means best able to assume business risks have been en-
couraged to lock up substantial portions of thelr funds in tax-exempt securitiea,
Men with little means who should be encouraged to hold the secure obligations
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of the IPederal and State Governments have been obliged to pay n relatively
higher price for those securities than the very rich because the tax-immunity
{8 of much less value to them than to those whose fucomes fall in the higher

"brackets.’ .

For more than 20 years Secretarles of the Treasury have rePorted to the
‘Congress the growing evils of these tax exemptions, Economists generally
have regarded them as wholly Inconsistent with any rational system of progres-
slve taxation.

Therefore, I lay before the Congress the statement that a fair and effective
progressive income tax’and a huge perpetual reserve of tax-exempt bonds can
tiot exist slde br slde.

The desirability of this recommendation has been apparent for some time,
but heretofore ft ms been assumed that the Congress was obliged to wait
upon that cnmbersome and uncertnin remedy—a constitutional amendment—
before taking action, Todny, however, oxpressions in recent judicial opinions
lead us to hope that the assumptions underlying these doctrines are being
questioned by the court itself and that these tax hinmunitles are not inexorable
requirements under the Constitution ftself but nre the result of judicial decisions,
Therefore, it I8 not unreasonable to hope that judleinl declsion may find 1t
possible to correct it. The doctrine was originally evolved out of a totally
different sct of economic circumstances from those which now exist. It Is a
famillar principle of law that decisions lose thelr binding foree when the
reasons supporting them no longer are pertinent.

I, therefore, recommend to the Congress that effective action be promptly
taken to terminate these tax exemptions for the future. The legislation should
confer the snme powers on the States with respect to the taxation of Federal
bonds hereafter Issued as is granted to the Federnl Government with respect to
State and municipal bonds hereafter issued.

The snme prineciples of just taxatfon apply to tux exemptions of official
salarfes., The Federal Government does not now levy income taxes on the
hundreds of thousands of State, county, and municipal employees., Nor do
the States, under existing decisions, levy income taxes on the salarles of the
hundreds of thousands of Federal employees, Justice in a great democracy
should treat those who earn their livellhood from government in the same
‘way as it treats those who earn thelr lvelihood in Prlvnto em'})loy.

I recommend, therefore, that the Congress enact legislation ending tax exemp-
tion on Government salarles of nll kinds, conferring powers on the States with
rTespect to Federal salaries and powers to the Federal Government swith respect
to Stato and local government salaries,

Such legislation ean, T belleve, be enacted by a short and simple statute, It
‘would subject all future State and local bonds to existing Federal taxes; and
it would confer similar powers on States in relution to future Federal issues,

At the same time, such a statute would subject State and local employecs to
-oxisting Federal income taxes nnd confer on the States the equivalent power
to tax the salaries of Federal employees.

The ending of tax cxemption, be it of Government securities or of Govern-
ment salarles, I8 a matter, not of politics, but of principle,

FRANKLIN 1), ROOSEVELT,

The Cramrman. The chairman will make a short preliminary state-

ment, ‘
As we see the inquiry before this commiittee, it divides itself into
two parts: first, should we tax the income from State and municipal
bonds, hereafter issued; and, second, the salaries that are paid to
omployees of the States and the various subdivisions of the States,
and at the same time grant to the States the right to levy a tax on in- .
come from Federal bonds and on the salaries of employees of the
Federal Government,

The next question that comes up, and which the committee would
like to hear from the departments of the Government on, is, can
this be done by statute, or is a_constitutional amendment required,
and it seems to ‘me, as a corollary to that proposition, there is a
further question, Tf it can be done by statuite, should it be so done, or
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should the Congress submit the question to the States for a elear-
cut_expression from them as to wﬂmt they think should be done,
There are many incidental problems to this, but T think those are
the main propositions upon which to base our inquiry,
I have asked Mr, Hanes, the Under Secretary of the Trensury, to
appear here and present the Treasury’s views upon this question.
e will now hear from Mr. Hanes.

STATEMENT OF HON, JOHN W. HANES, UNDER SECRETARY OF
THE TREASURY

Mr., Hangs, The ‘Treasury Department urges approval of the pro-
posal that the issuance of Federal, State, and local governmental
securities exempt from income taxes be discontinued.” It likewise
urges approval of the proposal to tax the saluries and compensation
of State and local employees and to consent to the taxation of the
salaries of Federal employees by State and locul governments. This
position is summarized in President Roosevelt’s Message to Con-
gress of April 25, 1938, in which he said

I * * * yecommend to the Congress that effective actlon be promptly
taken to terminate these tax exemptions for the future * * * Such legis-
lation ean, I believe, be enacted by o short and simple statute. It would sub-
Jeet all future State and loenl bonds to existing Federal taxes; and it would
confer similar powers on States in relation to future Federal issues, At the
same time, such a statute wounld subject State and loeal employees to existing
Federal Income taxes; and confer on the Statex the equivalent power to tax
the salarles of Kederal employees, The endtiug of tux exemption, be it of
government securities or of government salaries, ix a matter, not of polities

but of principle.

The discontinuance of the issnance of tax-exempt securities by
Federal, State, and local governments has been urged consistently
by the Treasury Department during many administrations. Con-
demnation of the inequity resulting from the issuance of such securi-
ties has been voiced by former Secretaries Glass, Houston, Mellon,
and Mills and by Secretary Morgenthau und my predecessor, former
Under Secretary Mugill.  Almost without exception every spokes-
man of the Treasury Department since the advent of progressive
income taxation has urged the elimination of tax exemption; none
has ever spoken in favor of its retention, A typical position was
that taken by former Secretary Mellon who, more thun {5 years ago,
wriote the acting chairman of the Committee on Ways and Means:

* %t g almost grotesque to permit the presxent anomalous situation to
continue, for as things now stand we hiuve on the one hand a system of highly
gradunted IPederal income surtuxes and on the other n constantly growing
volume of secnritles * * * which are fully oxempt from these surtnxes, so
that taxpayers have only to buy tax-exempt securitios to make the snrtaxes
fneftective—December 21, 1022,

Former Presidents of the United States, includlig Presidents
Harding, Coolidge, and Hoover, have urged the elimination of tax
exemption, ‘This position has been endorsed by a great majority
of the individuals and civic organizations who have studied the

roblem, Prof. T. S. Adams, whom some of you will remember
rom his frequent appearances hefore congressional committees,

stressed
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* * * the serlousness of the soctnl problem that Is likely to be created if
there urises In this country a situation In which the wenlthiest men-—the men
most able to bear taxation——get themselves, by reason of the existence of these
tax-free bonds, into an isle of safety,- in which they are ubsolutely sheltered
from the burden of supporting government, to which, as Justice Holmes of the
Supreme Court has sald, they owe thelr protection and In some senses thelir
lives.—Natfonal Tax Associntion Proceedings, 1022,

Views substantinlly similar have been expressed by Professors
Seligman and Haig, to mention but two of n long list of scholars,
There have been remarkably few dissenting voices, Over the years
there may have been some difference in the means advocated but not
in tha end sought.

For the most part, attention in the past has been directed to the
oxemption enjoyed by Govermment securities, but analogous though
leslsel_' problems arise with regard to the exemption of (overnment
salaries.

The reasons which have led so many persons with such different
social and economic viewpoints to the same conclusion are constantly
becoming more pressing and of more and more practical importance.
The time for eloquount 5issertntions on the evils of tax exemrtions is
over; the time for action has arrived. Unless we act soon the possi-
bilities of removing the evil within our lifetime will become remote
because the last of the outstanding tax-exempt debt will not be retired
for many years to come.

The elimination of income-tax exemptions is necessitated by three
mportant considerations: First, effects on the distribution of the
tax burden; second, effects on the national economy; and third, ef-’
fects on revenues and costs of government, I shall discuss these
three considerations first with respect. to securities, leaving treatment
of salaries until later. ‘ \

The first consideration is the effects on the distribution of the tax
burden. In his message of Inst April the President said:

* ¢ ¢ g fair and effectlve progressive income tax and a huge perpetual.
reserve of tax-oexempt bonde cannot exist side by side. )

Some persons with large incomes are able to escupe income taxes
entirely, or in large part, through the device of tax-exempt securities,
To the extent to which they are able to do this the u{)plication of
the princirle of progressive income taxation by the Federal Govern-
ment and by the States is nullified.

There would be no unfairness in this if each individual holder of
tax-exempt securities had to accept a decrease in his interest return -
,;roportionate to the value of the tax-exemption privilege to him.

‘his, however, cannot be the case. The value derived from tax
exemption varies with the rate of tax to which the interest would
have been subject had it been taxable, Thus, the value of the tax-
exemption privilege varies widely among different purchasers hav-
ing different incomes, The cost of acquiring this privilege, on the
other hand, is the samae to all.

The relative ndvantage of tnx exemption to a person with a large
income and to one with a small income may be seen by comparing
the positions of a married man with net income from other sources
of $500,000 and a married man with similar net inicome of $5,000. To
the man with a net income of $500,000, a 8 percent fully tax-exempt
security affords the same return after Federal income fax as a tax-
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able security yielding 10.71 percent. 'To put the case the other way
round, he would do as well, after Federal income taxes, with w
yield of 0,84 of 1 percent on a tax-exempt secumté' 08 he would with
a yield of 3 Fercent from a taxable security, Contrast this situa-
tion with that of the man with an income of $5,000. In his cnse u
3 percent. tux-exempt security is the equivalent of only a 3.2 percent
taxable security, If the incomes are also subject to State taxation,
the differential in favor of the person witl; the large income is even
reater.

8 These benefits from tax exemption may be compared to the price
paid for them in the form of lower yields, Under present conditions
we estimate, upon the basis of an exnminntion of actual market yields.
thas the diffeventinl between the yields of completely taxable and
wholly tax-exempt high-grade securities varies from zero, or prac-
tically zero, for the shortest maturities u&)‘ to about one-fourth to
one-half of 1 percent for the longest. The yield differential in
favor of long-term partially tax-exempt securities, that is, those that
are exempt only from normal income tax, as compared with com-
pletely taxable securities of equal quality is.estimated at from five
one-hundredths to fifteen one-hundredths of 1 percent.

The reason for the small differentinl in intevest rates, desll)i'te the
high preferential value of the tax-exemption privilege is that the
interest saving to the Government arising from the issuance of tax-
exempt securities is measured only by the value of tax exemption to
those bondholders who fall in the lowest tax bracket, The differ-
ential in interest is relatively small compared to the benefit of the
tax exemption to persons in the higher income brackets. Becnuse
the outstanding supply of tax-exempt bonds is lm-;se: it is necessary
to sell some of them to investors in the lower tax bracket who will pny
for tax exemption only what it is worth to théem, .

The present volume of tax-exempt securities exceeds $65,000,000,000,
including about $15,000,000,000 held by governments and their
agencies, We eostimate that the remaining $50,000,000,000 is dis-.
tributed in the chart,

As ig indicated in the chart, the outstanding amount of tax-exempt
securities is greatly in excess of the demand for such securities on
the part of individuals who are subject, to the high income-tax rates..
In consequence, substantial Sorﬂnns of them have to be disposed of
to institutional investors and to individuals to whom the tax-exemp-
tion privilege has little or no value, It would follow, considering’
this factor alone, that there should be no appreciable diffevential
hetween the yields of taxable and tax-exempt securities,

The interest diffevential, however, is affected also by another fac-
tor. The holding of Government securities has many advantages:
apart from the privilege of tax exeinption. These ndvantages can-
not be duplicated in private securities, whatever the yield. e pur-
chase of governmental securities is mandatory upon seekers ufter
absolute safety. United Stateg Govornmenkmsec‘\wities, moreover, af-
ford institutional investors n degree of liquidity which is in practice
obtainable in no other way. In addition, public securities as a whole
have important. legnl and psychological advantages which make them
extremely attractive to certain classes of holders, for example, banks
and trustees, despite wide differentials in yielci as compared with
taxable securities, ‘
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As u result of these colluternl advantages, many investors, both
individual and institutional, find it advisable to purchase such securi-
ties, tax-exemption privilege and all. ‘They are willing to buy these
securities despite the fact that they are unable to derive much, if
nny, benefit from the tax-exemption privilege and would pay little
or nothing for it could it be purchnsed separately. Other investors
who would be willing to pay a high price for tax exemption by itself
are not nearly as nttrn('tm{ to the other characteristics of govern-
mental securities, e

The inequities in the distribution of the tax burden arising from
tax exemption may now be clearly seen.  Persons with large incomes
derive much greater benefits in” reduced taxes than they pay for
through sacrifice of interest returns. Part of this excess benefit falls
ns n burden on holders of tax-exempt securities who need them for
other reasons but must pay the same premium as do the individuals
in the higher income brackets. The vemaining excess benefit must
be Hpnid by the general taxpayer who is ealled upon to make up the
deficit in revenue. Neither of the burdened groups is as able to bear
the additional load as are the individinnls in the higher income
brackets who receive the benefits, ‘

I now turn to the effect of the issuance of tax-exempt securities
upon the general functioning of our economy. In short, that effect
is to discourage investment in enterprises involving risk. Industry
finds it diﬁicn’ft to compete with tax-exempt securities in attracting
the capital of individuals in the higher income brackets, The fact,
previously mentioned, that to the man with net income from other
sources of $500,000 a 3 percent fully tax-exempt security is equal
in_net yield to a taxable security yielding 10.71 percent, clearly
indicates the reason,

It is highly important that capital should have an ndequate incen-
tive to enter venturesome enter%)rises. We are confronted today
with a great surplus of capital which does not desire to take a chance,
and: a distinct shortage of -that which does. Venturesome capital is
needed to induce the investment of cautious capital, New ente.prises
can be started and old ones that are suhjlect to rapid technological
and stylistic change can be continued only with capital willing to
take a chunce, .

Morcover, even our most stable industries need a margin of enter-
prising capital willing to absorb the shock of the risks to which even
these industries are subject, in order to permit them to secure senior -
capital through the issuance of bonds and preferred stock,

he employment. of a dollar of venturesome capital may permit
the employment of several dollars of senior capital, but if no one
is willing to take a chance, projects may be abandoned even if the
enrnings prospects are promising,

The current. superabundance of cautious capital and shortage of
enterprising_capital is one of the major problems confronting our
economy. One of its most important underlfying causes has been
developing for several generations. I have reference to the growin
institutionalization of investment. Savinge which are committ
to the care of institutions such as banks or insurance companies tend
to be removed' from the enterprise capital market and committed to
senior capital investments, Hence, it is more important than for-
merly that an adequate proportion of investment by individuals be di-
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rected to the enterprise capital market if we arve to give full employ-
ment to labor and increase the level of national well-being.

. This, of course, is not to imply that there is anything obfectionabla
about purchasing Govesnment bonds or high-grade corporate securi-
ties, What it does imply is that this type of investment needs no
encouragement at present since the supply of funds available for
these purposes is more than adequate, while thers is a shortage of
funds willing to take a chance. .

The CrairmaN, Mr, Secretary, as I follow your argument, it oceurs
to me that the question arises as to why the Treasury does not attempt
to sell its securities at lower interest rates than it does. From all
you say, it would seem that the market is ready to absorb whatever
the Treasury offers.  From, this entire argument, it seems to me to
indicate that we could very easily borrow money at a lower rate,

Mr, Hanes, I think at the present time we are borrowing money
at the lowest interest rate that it was ever borrowed at. I do not
ses how we could get it much lower,

The CarsaN. The main question was addressed to the demand
and the advantage to holders of governmental securities, and, while
the interest rate is low, the entire argument seems to me to point out
that it could be lower."

. Mr, Hanes. As 1 say,. we are rapidl{ approaching the point of
negative interest, and I do not see how it could be very much lower
than we have been getting,

The Crarman, All right. You may proceed, -

Mr. Hanes, Two conditions ave required to cause men to take a
chance: First, a rensonable probability of gain; and second, the
necessity for taking the chance to make the gain, No man will call
“tails” on the toss of a coin if he knows it has heads on both sides,’
but neither will he bet at all on a fair coin if he has a chance to call
“heads” on the double-headed one. This is not to imply that stop-
Ring the issuance of tax-exempt securities alone will restore tho free

ow of enterprise capital. The problem is a complicated one with-
many angles. However, it should be emphasized that tax exemption
riot only provides a rofitable alternative to risk taking but provides
that alternative to those persons most able to take risks. It would’
be easier, in other words, to get a man with an income of half a
million dollars to take a chance in order to earn 10 percent from a
taxable venture if he no longer had available the opportunity to:
gain as much without taking a chance by purchasing a riskless tax-
exempt securlt{.

The stimulation of enterprise cn{;ital resulting from the discon-
tinuance of the jssue of tax-exempt securities will occur gradually
énly as the existing supply of such securities is reduced through re-
tirement. The resultant growing scareity will force their prices up
and their yields down to low levels and consequently will tend to
make venturesome investments increasingly attractive, -

At present, however, the volume of tax-exempt securities is increas-
ing, - The sooner we reverse our coutse the sooner we shall be lnying,
in this respect at least,‘the foundation for a sound flow of capitaf
into enterprise, ‘» :

“ S,to}ﬁ)ing the issuance of tax-exempt securities would have another
desirable effect. It would make Federal, State, and local securities



TAXATION OF GOVERNMENT SBECURIES AND SALARIES 0

more suitable instruments for investment on the part of persons in
the lower- axid middle-income classes. : .

As o result of the tax-exemption privilege, these securitics have
been made most attractive to persons in the highest income groups,
Porsons of relatively slender meuans—who may, a8 in the case of
widows or aged persons, be absolutely dependent upon Inyestmont
income for subsistence— requently do not find public securities suf-
ficiently remunerative investments, The need for ﬁmnwr income
often forces them to compromise with security by taking risks they
should not have to take. Removal of the exemptions by increasing
yields somewhat would make public obli;{ul ions 0 moresuitable in-
vestment for them. As the situationsetands now, we nre encouraging
venturesome investment by those who ought. not to take risks an
discouraging it in ghe case of those who should: i, :

The practice of granting o tax-exemption pri vilépe which is worth
much to perspris with large incomes-gpt little to pe; ons of modest
meuns has trrned tlm-mvgstment; iarket‘op end, It hy § made it far
harder to g the .securi_% toithe ngeds of the purchaser’than would
otherwise/be the cage: "The elimin (}p Of the tax-exemption . privi-
lege fronp' future i ues of leblim dtities would, therefote, in this
respect glso, make for a'bet or“au{:g?igder inyestient markat.

he Benefit from the cesgatiofi of Tutugso is es of tafrexempt
securitigs in the form of .o, Detter and %o mleli}vestlneht? market

would be realizeq in, the very near futuid. *®he gfher bene how-
ever, would not be sé‘omg:’d at ongg. THat would require 'ionger
0

time begauso it wijl take pproximgte. ears for all of the pres-
.ent tax-gxempt sechiritiegtoibe retied ‘ ,lﬁse a8 their flunntity
decrense§ they will; teyd to bb.contmefatfd in theshands of persons
in the hig) er-incom%;groups.‘ o rar

The Crirman, Before you-lénve the Hrst %nt, I tgke it your
office beliew% it would require’ consi erablditime to bring/these bene-
fits to the pe ple of this Somtzy,@p ying i)o'th to Fﬁf-}” al and State
securities? %, ’ p

Mr. Hangs, Yes, gir. : S C

The Cuamman, ther words, there is o"’éisposition on the
part of the Treasury t t to tax theficome on the State and
mlmiciﬁul bonds that have been™X org issued?

Mr. Hanes, None whatsoever.

The CHamraaN, I am glad to have that made clear, for there hag
been considerable talk about that question. That is the policy of
the administrationt

Mr. Hangs, Yes, sir; that is certainly the Trensury’s position.

p The Cuamman. That has been mine, and I am glad that you con-
rm it,

Mr, Hangs, Yes, sir, ) _

The Cuamman, All right.  You may proceed.

Mr. Hanes, My next point relates to the effects of removin
income-tax exemptions from Fovernmental securities on the costs anc
revenues of government, T iis point is not. ng im})ortant as those
prevxgua]y discussed. Tven if the elimination of tax exemption
Tesulted in a net cost to Government, it would still be highly desir-
able because of its effects on t@e‘ operation of the economy ‘and on
the equity of the distribution of the tnk burden.
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However, there is every reason to believe that the elimination of
tax-exempt securities would in fact result in a substantial net finan-
cial gain to government as a whole, This follows l()fgically from
the previous discussion which pointed out that when a Iarge volume
of tax-exempt securities is outstanding, the reduction in interest cost
to government due to the exemption is much less than the reduction
in the taxes of taxpayers in the higher-income brackets.

To estimate the probable amount of net gnin, however, is extremely
difficult because of the unpredictability of future borrowing and
future distribution of the ownership of such securities. It is clear
that in the next few years neither the additional tax revenue nor
the additional interest cost will be considerable. However, to estimate
the actual amounts would be hazardous.

With respect to the long-run effects of stopping the issuance of
tax-exempt securities a_fairly good picture can be secured, but only
if one is willing to make certain assumptions regarding the volume
of future borrowing and the future distribution of security owner-
ship, In the following estimates the present situation has been pro-
Jected into the future, taking account of the results that would Bow
from having% public securities taxable instead of tax-exempt.

The additional annual income-tax revenue and increases in interest
cost for years following the complete retirement of tanx-exempt secu-

rities ave estimated as follows:

Minimum * Maximum

%n?omc{tax {ovcnuo: Annual fnerease to the Federal Government....... $179, 000, 000 $337, 000, 000
nterest costs:
Annual increase to the Federal (Government and Federal instrumen.
talitles. ... R R PN . 19, 000, 000 80, 000, 000
40, £00, 000 108, 0C0, 000

Annusl increase to the State and local governments. ................

No estimate is here included of the increased vevenue to State and
local governments,

The elimination of the exemption of governmental salavies from
income taxes requires less consideration, Although of substantial
importance from the point of view of tax justice, it 18 of less economic
and fiscal significance than the problem of tax-exempt securities.

At the outset it should be noted that the exemption in the case of
Government snlaries is less complete than in the case of securities.
Federal employees are, of course, subject to Federal income taxes
and State and local employees can be, and frequently arve, subjpcte(f
to State income taxes, Such inequities ns exist arisc from the exemp-
tion of State and local employees from Federal income taxes and
Federal employees from State Income taxes,

The general level of governiental salaries is relatively low and few
governmental emPIO)’ees have large incomes from sources other than
their salaries which would enable them to derive particular benefit
from exemption of their salaries. It is estimated that at the close of
1937 the 2,600,000 State and local officers and employees drew an aver-
age salary of less than $1,400 per year, Approximately 15 percent
received a salary of $1,000 or less, and for another 60 percent the
salary ranged from $1,(300 to $2,600. Only 25 percent of State and
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local employees received more than $2,600, which is the exemption
accorded a married individnal with no ('lependents under the Federal
income tax. .

In view of this relatively low salary level, the elimination of the
Federnl income-tnx exemption now accorded State and local em-
ployees would probably produce about $16,000,000 additional Federal
vevenue. This represents an effective rate of less than one-half of
1 percent of total State and local salaries.

T'he probable effect of the elimination of tax exemption on State
and local governments themselves is also likely to be minor. State
governments with their relatively small valume of salaries—15 per-
cent of combined State and local—would appear to stand to gain
more from taxation of Federal oficers and employees than they might
loso in_incrensed pay rolls, They may, in fact, gain more than the
Federal Government. To be sure, the structure of State income taxes
varies so widely as virtually to preclude precise estimation,

In the case of local governments the situation is less favorable.
Local governments themselves do not levy income taxes and, there-
fore, would not profit directly from the elimination of tax exemp-
tion. 'This circumstance is mitigated, however, by the fact that some
States sharve their income-tux revenues with local units and others
devote portions of their tax collections to financing such local func-
tions as highways, education, and welfare.

The Cirairman. Have you a list of the States that do have income

tuxes? . .
Mr. Hanes, I do not have it with me. We can insert that in the

record.

The Cuamratan. You will put that into the record?

Mr. Hanes, Yes, sir.  (See Table IV at conclusion of Mr., Hanes’
testimony:.) '

The principal point to be made in favor of eliminating mx-exem]pt
sularies is that the government employee would then stand in the
same ({msitim\ as the private employee. Any discrimination that exists
wonld be removed.

It has been mentioned previously that the great body of opinion
both governmental and private, has over a period of years favore

the elimination of tax exemption. In the interests of completeness,
it should be noted. however, that certain objections have been raised.
Oune such objection is that since intergovernmental exemptions have
been imbedded in our legal structure for many years, action should
be delayed until further study is made of the problem,

This, of course, is an objection invarinbly raised whenever it is
])roposed to change an existing situation. In the present cose it

1as little merit. Ever since the graduated smrtaxes were intro-
duced, the question of taxing Government interest and salaries has
concerned economists and public officials. The subject has been
studied and analyzed by many outstanding authorities, who, as pre-
viously pointed out, have, with very fow exceptions, condemned such
exemptions and recommended their elimination. A step which has
liad a quarter of a century of study and discussion cannot be said
to be taken; without die consideration. It is not likely that any
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'sigl(\liﬂcunt change in views would result from delny and further

study, . ‘

An):)ther contention is that the evils of tax exemption are of little
importance and that accordinglfv there is no pressing need for action.
It is urged that only a relatively small proportion of the population
can benefit financially and that their benefits are substantially offset
by sacrifices on the part of others, so that the revenue loss to Govern-
ment is minor. This objection is not well taken. On the basis of
an average interest differential attributable to tax exemption, every-
one with more than $18,000 annual surtax net income can derive n
net tax advantage from buying tax-exempt securities, The remain-
der can receive no such advantage. In 1936 there were 96,000 per-
sons with surtux net incomes above $18,000. While this is u rela-
tively small proportion of the population, they received over
$4,000,000,000 of net income or more than one:fourth of the total
net income of persons filing returns. The fact that a relntively small

roup, only about 1 person in 1,000, can benefit from tax exemption
18 & much stronger reason for el{minating exemptions than if a large
majority benefited.

It is also urged that the removal of tax exemptions would inerease
State and local governmental costs. Some persons refer to such an
increase as a burden imposed by the Federal Government, A few
even ominousl{ forecast the end of our Federal system of govern-
ment if exemption is eliminated.

Before considering the fucts benring on this objection, it should be
recalled that taxpayers are not divided into Federal taxpayers, State
taxpayers, and local ta.\:‘)avm's. All our citizens are taxpayers
directly or indirectly to all three types of government. 'To attempt
to break the taxpayer into pieces and to set his interests as a State
or local taxpayer against his interests as a Federal taxpayer gives a
‘false impression of his total position. Even if the majority of the
taxpnyers were obliged to pay slightly more than they now do in
taxes to State and local jurisdictions to defray added costs, this
would be more than offset by a reduction in Federal taxes because of
the additional amounts paid by taxpayers with high incomes now
benefiting from tax exemption.

_ Furthermore, fiscal relations of Federal, State, and local govern-
ments have undergone important changes. Federal grants for high-
ways, relief, and social security, and Federal loans and grants for

ublic works and other services of the Federal Government have all

ad a markedly more important effect in lowering the costs bearing
on State and local governments for the services the citizens receive
than is involved in the cost that might result from the elimination
of tax-exempt securities,

Turning to the factual merits of the objection, it will be seen that
increases in cost are likely to be small and to be postponed. An
added expense to borrowing jurisdictions would be felt only grad-
ually as new issues were put on the market. It would be many years
before the amount of additional interest involved became appreciable.
Furthermore, States and localities stand to gain considerable amounts
of revenue. States imposing income taxes will be in a position to
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“tax interest on Federal securities and salaries of Federal employees.
. Such taxes arve often shared with local units of government.

The objection that possible increases in costs due to the taxation
of government interest and salaries constitutes a burden imposed by
the Federal Government on State and local governments is without
merit. The tax is imposed not on governments but on private citi-
zens. There is thus no direct increase in costs of government. Any
increase that. may take place is an indirvect one; it would have to be
shifted from the taxpayer to the government in the form of higher

"interest or higher salaries,  Ifurthermore, the taxes are uniform and
do not select government interest or salaries for relatively higher
taxation. To the extent to which tax exemption creates n differential
between government interest rates and private interest rates, govern-
ment is able to borrow at less than the going rate. The same thing
is true in the case of salavies. The elimination of tax exemption
merely vestores government in its relation to employee and investor
to the snme competitive position it ocenpied before income taxes were
imposed. The proposal to repeal the exemption privilege is tanta-
mount to the termination of a special benefit enjoyed by governments
and not to the imposition of any burden upon the State and local
governments,

In summary, the position of the ‘I'reasury Department is that no
more tax-exempt governmental securities should be issued, and that
reciprocal tax exemptions of governmental salaries should be elimi-
nated, Tt is believed that this action will lead to a more equitable
distribution of the tax burden, will have a highly desirable effect
on the operntion of industry and the national economy and will yield
a net finnneinl gain to the government. It is our opinion further that
the objections raised to the elimination of tax exemption are not in
general valid, and that to the extent they may be, are outweighed by
the very real advantages to be gained by that action,

My, Chairman, there are several tabl‘os and a chart here, which,
if the committee so wishes, the experts of the Treasury will be de-
lighted to explain. I would like to have Mr, Murphy explain them.

('The tables and chart referved to ave as follows:)

TABLE I.—(ross annunal pield required on a taradle sccurity by a married man
with no children or other dependents, to provide the same net yield after
Federal income tares as on a teholly taz-cxrempt security at vrarious yields,
for selccted cases '

Yiald on tax-exempt security, percent
Net income from other sources -

! 2 3 4 ]

1Lo4 2.08 312 4.18 5.20
110 22 3.320 4.40 5.80
1.18 2,28 3.8 4.72 5.90
1.45 2.90 4.88 8.80 7.2
2.44 .88 1.32 , 76 122
8.87 7.14 10.71 4,28 17.85
417 8.34 12.51 16.68 20,88

122250-—30—pt. 1——2
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Tasre 11.—Afnual yield required on a wholly taw-exempt geourity by a married
man with no ohildren or other dependenis, to equal the net yield after
Federal {ncome tames on a taxable securlty at rvarious gross yields, for

seleoted oases

Qross yleld on taxable security, perosnt
Net incoms from other sources
2 3 [ [}

1.02 288 3.84 4.80
1.82 2.73 3.64 4.5
1.70 2,88 3.40 4.2
1.38 2.07 2.76 - 3.48

.82 1.3 1.64 2.08

.50 84 1.12 1.40

48 72 .90 1.2

Source: Treasury Department, Divisfon of Research and Statistics.

Tanne 111.—Estimated distridbution of tax-exempt scourtties by clussea of
holders, June 30, 1937

[In billtons of dollars)

Wholly exempt Partially
exempt
. U.8. 00\;-
ernmen
Federal and Fed.| Total

State and| Instru. [U,8& dov.] “00 i C

local m‘etr‘\::l- ernment | v men.
talitles
QGovernments and their agencies, trust funds, sink-

{ng funds and investment funds, and Federal Re-

BOIVE DANKS. .. e iiiiieiiiiiicieee e 4.3 0.8 3.5 6.8 15.1
Active banks, exctuding mutual savings banks...... 2.8 .3 A9 8.7 17.7
Insurance oomranies ................................ (8- 3 SOUUR, L3 8.7 6.8
Other corporations. . ... . .8 N 1.1 .8 2.8
Mutual savings banks....... Bl .3 2.1 3.2
Other tax-exempt institutions B .1 4 1.0
Individuals..c...oooocoi e, - 8.3 1.0 2.0 6.8 19,0

b V11 ) T U SN 10.3 2.2 15.1 2.0 65.6

Source: Troasury Department, Division of Research and Statlstics,
TAarre IV. FEatent of State tazation of net income as of Janwary 1, 1939

1. INDIVIDUAL INCOME TAXES

‘Individual income taxes measured by net income ave now imposed by 31 States,
These States are:

Alabama Towa Missourl South Carolina
Arizona Kansas Mottann South Dakota
Arkansas Kentucky New Mexico Utah
California Louisiana New York Vermont
Colorado Maryland ? North Carolina Virginla
Delaware Massachusetts® North Dakota West Virginia
Georgia Minnesota Oklahoma Wisconsin
Idaho Missigsippl Oregon

In addition to the above-‘mentténed States which levy general income tages,
three States tax income from Intangibles. These are:

" Qhlo Tennessee New Hampshire

Of the 81 States which tax general income, all but three levy progressive rates,
Maryland, Massachusetts, and Vermont, aiz well ns the three States which tax
only income from intangibles, levy fint rates.

tand law which imposed a temporary tax on income for the calendar years
Igggﬁt&et‘bﬁ? ’2%‘333;:” of income, the Massachusetts tax s closely
tax that 1t 18 Bere included with that group,

1 The Mnrg
1936 and 1%
2 Althoug!
approaches a gener.
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3. OORPORATH INCOME TAXES

Corporate income taxes measured by net income sre now Imposed by 32 States.
These States are:

Alabama Iowa Missourl Penusylvanin *
Arizona Kansas Montana South Carolina
Arkansas Kentucky New Mexico South Dakota
Californin Loulsiana New York Tennessee ®
Colorado Maryland® North Carolina Utah
‘Connecticut Massachusetts North Dakota Vermont
‘Qeorgla Minnesota Oklahoma Virginia

tdaho Mississippl Qregon Wiaconsin

In addition to the nbove-mentioned States which levy taxes on all corporate
net income, Ohio Imposes o tax on corporate income derlved from futangibles.
Of the 32 States which tax all corporate net fncome, all apply flnt rates except
Arizona, Idaho, Misslssippt, North Dakota, 8outh Dakotn, and Wisconsin, Ohfo
imposes a flat rate on intangibles,

! The Maryland law which impased a temporary tax on income for the calendar years
1036 and 1037 has not yet been extended,

'The Pennsylvania law which orlglnnll‘y levied a tax on corporate income for the
«calendar years 1035 and 1036 was extended to the calendar years 1937 and 1038, It

‘hag not yet been further extended,
3 In addition to the tax on all corporate net Income, n second Income tax Is restrieted

An its base to interest and dividends,

‘TanLe V.—Treatment of tntcrest from gorvernmental obligations under State
individuual Income tarcs as of Jan. 1, 1939

Interest from obligations of the

Political subdivisions
of the—

Federal
Mome Other Qovern- T‘:{' itories
State States ment and | An¢ Bosses-
Home Other | its agencies |  310NS

8tate States

Jeiiiidonll
eeeaadnt L

.do......| Do

Ocncansrnnans

Og:homn.... Bo.
{1 TOUNRRUCURUPE N [: JHOOUR NORNY: " XNOuN JOUROY' [ JNuE: ARUNT: | SURRE NODOR" "N X
Bouth Ca D:.
South Dakota Do.
nn on Do.
h..... . . Do.
Y iy
PRINIB. coern. cvaeianaca]en Joseendoo.e...| Taxed,
West Virginia......_.. PP NURURN' I JOURN DU .ofeceiido.....] Exempt,
'\Vlsoonslrg... ............ Taxed...... venaudo vevaenfenien do......J..... do...... ’l‘axod‘.’

t Restricted to Intorest from bonds,

2 Restricted to post- 1002 issues,

: Remlotgg to post- 1006 8tate and post~ 1908 local {ssues marked “iax-exempt."
1 Restricted to Issues smlﬂeally exémpt by statutory authotieation,

$ Applicable to post- 1923 fssues,

¢ Applicable to post- 1012 {estes, -
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Pante VL—Treatment of interest from governmental obligations under State
corporate tares measired by net income as of Jan, 1, 1939

Tutereat from ohligations of the—

Politieal al‘lh-:ll\'lslons Federal
Home Other of the | Govern. ;‘;,"J'"m‘:é,‘;"_
8tate States Home Other ment und slons
State States its agencles

Alabama.......... ... . Exempto, ] Taxed..... | Exempt.... Exempt,
Arlrona. FURNUURE FURRY T P, wodlogd Do.
Arkansas. R Do,
Californfn ....... Taxed,
Colorado. ..... ... . ... Do,
Conneetient... ... ... ... Jo.

Jeorgla. 4 .| Bxemipt.
Idaho. .l Do
own.. Do,
K ansas ho.
Kentueky . - Taxed.
oulsiang..... .. Kxempt
Maryland. .............. Taxed
husetts. . . ... |.. Do.

Mitnesota....... . ... Exem.
N «lul‘)m.. . Do.
Missourl... Do.

t | Taxed.
New Mexico. Exempt,
New York. .. Taxed.
North Carolina.. .. .| Exempt.. -] Exempt.
North Dakota..... .. ..} . do... Do.

fo..c.... oo o ] Taved.....
Oklahoma. .. .. oo,

regon. . .... ool )l L
Peunsylvania
South Carolin,
Bouth Dakota. .
Ténnessee......... . ...

tah...... .. [
V?rmont e e e e . Exempt,
Virginta_.......... ..... Taxed.
Wisconsin............... Do.

1 Restricted to Interest from bonds,

1 Restricted to lnost 1906 State and Jiost 1908 local {ssties marked *“Tax exempt.”
3 Restricted to Issues specifically exempt by statutory autharization.

¢ Applleable to post 1012 Issues.

$ Exempt fror stocks and bonds tax,

EXPLANATION oF TABLEs VII anp VIII

TAX-EXEMPT SECURITIES OWNED AND TAX-EXEMPT INTEREST RECEIVED BY INDIVIDUALS
WITH NET INCOMB OF $5,000 AND OVER, BY STATES AND NATURE OF OBLIGATIONS,
AS REPORTED ON INDIVIDUAL INCOME-TAX RETURNE FOR 1035

The following two tables show by States the amount of wholly and partially
tax-exempt obligations owned at end of year and the amount of wholly and
partially tax-exempt interest recelved or accrued during year, as reported on
Individual income tax returns with net income of $5,000 and over, for 1935.

It should be emphasized that these statistics are known to be lncomplete and
that the break-down by States 8 subject to even greater limitations, The
classification by States Is determined by the place of fillng of the income-tax
return and 18 not necessarily indicative elther of the domiclle of the taxpayer
or the actunl situs of the tax-exempt securities. Incomplete reporting arises
from the fact that fnformation regarding the ownership of tax-exempt obliga-
tions required in the income-tax return is of an informutional nature, not re-
quired in the computation of tax Mabllity, Tlere is cvidence that interest
recelved from tax-exempt obligations is more completely reported than the
amount of obligations owned. If futerest recelved from tax-exempt securities
reported for the vear 1935, for instance, Is related to the reported amount of tax-
exempt secarities owned, it reveals an average rate of Interest of 4.0 percent
In the cuse of Federal securitles and 7.8 percent in the case of State, local,
Territorial, and fnsular obligations. Both of these percentages are obviously
in excess of the probable interest rates applicable to these issues, Compari-
sons of the reported amount of tax-exempt securlties owned and tax-exempt
interest recefved or accrued for selected States reveal even greater diserepancles.
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Somo of this diserepaney hotween the reported amounts owned and Interest
recelved may be expluined by the fallure of partnerships and fiduelarles to
report to partners and beneficlurles the amount of Gavernment obligations held
on thelr behnlt in Instances where the Interest recelved s so repurted.  In any
cuse tho volume of tax-exempt securlties held by Individunls with Incomes of
$6,000 und over obviously Is constdernbly in oxcess of the tolnl Indicated by
the accompanying table,  As fur as concerns Individunls with net Incomes of
less than $5,000, no State-by-State data are avallable, A special analysls of
1034 returns revealed that at the close of that year these individuals held
$827,000,000 of Fedoral securitios and $507,000,000 of State, loenl, Territorlal,
and Insular obligations,

Tavty VIL—Wholly and partially taw-cxrempt obligations reported on individual
returng for 1985 with net incone of $5,000 and over, showing amount owned
at end of year, by States and nature of obligations

g . Partially tax-oxempt
Wholly tax-exempt abligations oh;lua!lons
Liberty
PRt honde Feoms| ntd s | Obitgats
o U 0 ates ane wnds, Treas-| al spere pligations
Blates Totnl Territorles Lg{;{,‘s"':m:"r ury notes, | cent hux!«ls. of certam
or political Federal Treasury  {United States| instrumene
suhdivisions Farm Logn | Pills.ane saviogs talities of
thereof and A ct' ‘Freasury bondsand | the United
United States cortifieates | Troasury states ?
possessjong of indehited. bonds
ness !
Alabamy..........] $10,570,000 | $8, 438, 000 $21Y, 00 $0U5,.C00 | 81,915,000 $1, 008, 000
Arlzona..... 0, 454, 000 4, 001, 000 345, 00 343, 000 1, 558, 000 170, 000
Arkansas. .. 3, 550, €00 7, 000 171,000 443, 0 1, 236, 000 214,000
Callfornia.........[ 223,280,000 | 124,212 00 L 760,000 | 40, 188,000 | 43, 705, 000 8,408, 000
Jolorado..........J 53,135, 31,754, 000 2,318,000 0,804,000 | 10,877,000 1, 344,000
Connectient. .. ...} 101,478 000 61, 720,000 7,050, 000 10, 432, 000 18, 250, 000 918, 000
Delaware, . .... .| 11,720,000 8, 681,000 203, 000 , 325, 1,468, 000 143,000
Distriet of Colum.
bi 7, 420,000 M, 477,000 17, 40%, 000 1,521,000
2,057,000 8,013,000 8, 144, 000 1,891,000
503 1,005, 000 1, 418,000 4, 943, 000 453,000
130,000 K78, 000 1,381, 000 108, 000
240, 18,000 113,000 30, 36, 000
2! 17, 590, 000 72, 576, 000 50, 449, 000 8, 443,000
14, 773, 000 » 3509, 000 23,371,000 3, 150, 000
200, 000 1,218,000 2,047,000 8,307,000 898, 000
744,000 044, 000 , 200, 305,000
000 478, 4, 125,000 2,354,000 0, 355,000 1,842,000
086,000 | 17, 159, 000 810,000 8, 615,000 , 253, 1, 249,000
alne.. 42,309, 000 603,000 2,660, 000 3,888, 000 , 384, 774, 000
Maryland. -| 90,805,000 | 42,004,000 | 6,025,000 | 12,671,000 | 28,026,000 2,690,000
Massachusetts....| 241,377,000 | 143,469,000 | 19,345,000 43,409,000 | 32,361,000 2,704,000
Michigan......_..] 118,339,000 | 73,065, 000 2,785,000 | 13,058,000 781,000 2, 780, 000
Minnasota.. . 47,221,000 29, 838, 000 2,134,000 6, 544,000 10, 102,000 1, 604, 000
Sﬁal&slrpi 2, 400, 000 1, 506, 000 61, 000 120,000 697,000 18,000
url... 88,017,000 | 30,627,000 4,088,000 | 18,090,000 | 29,010,000 , 300, 000
ontana, 4,056, 000 680, 000 144, 000 949, 000 2,053,000 222,000°
Nehraska. . 13, 850, 000 8 178,000 2,349,000 2,013,000 3, 4386, 000 874, 000
evada.... 4,042,000 1,334,000 208,000 1, 146,000 1,192,000 72,000
ow Hamy 9, 209, 000 3, 449, 000 K88, 000 2, 100, 000 2, 591,000 270,000
ow Jersey..... -] 245,805,000 | 168, 630,000 8,823,000 | 41,339,000 | 26,123,000 3, 889, 000
Now Mexico...... 2,008, 000 1,025, 000 203,000 171,000 831,000 147,000
Now York. . .....]J1,803,488,000 | 053, 347,000 61,849,000 | 392,815,000 | 160, 048, 000 24, 820,000
North Carolina...| 13,894,000 7,906,000 43,000 1,364,000 , 572,000 110,000
North Dakota,. .. 890,000 531,000 72,000 47,000 203, 000 42,000
0 185,312,000 | 44, 057.% 27,018,000 | 43,713,000 { 73,823,000 5,202,000
21,035, 000 3,993, 763, 000 1, 670,000 14,004, 000 glﬁ-m
9, 838, 000 3, 642,000 862,000 726,000 4, 449,000 10, 000
595,620,000 [ 386,383,000 | 51,845,000 | 62,228,000 | 83, 862, 000 11, 702,000
ode Island.....| 42,718,000 | 26, 694, 000 1, 782,000 7,008,000 |~ 6,283,000 860,000
South Carolina. .. [ 3 9!1.000 3,216,000 109, 000 438,000 1, 208,000 183,000
Bouth Dakota.... L4 .% 500, 000 104,000 360,000 , 000 87,000
Tonnessee........| 14,317,000 7, 280,000 1,011,000 1,724,000 3.?!7.000 654,000
" TOXAS.cnceannn... . 80,627.% 30, 445,000 3,007,000 | 18,408,000 1 23,152,000 2,628,000
Utah.eoueninen.., 1,068, 504, 000 79,000 243,000 064, 000 A,
Vermont..........] 6,334,000 | 3,880,000 534,000 489, 000 1,622,000 109,000,
Virginia.... 30,625,000 | 15,025 000 2,841,000 2,456,000 R, 803, 100 1,807,
Wash nrton. 27,233,000 | 12,767,000 1,076,000 8, 832,000 7,172,000 687,
Ve LBE| AR fa0m) Gmee) pme)
nsin. . . " d 'y d ]
Wyoming...2.20| 2,741,000 706,000 3 344,000 | 928000 106,
Total....... 4,625, 180,000 |2, 562,032,000 | 284, 518,000 | 885,872,000 | 763,820,000 99, 435, 000

! Includes other obligations of United States issued on or before Sept, 1, 1017, ;
' {nglludea oblixatlonsg%nnstmmonta:g!ee of the United States otheerpthun o?mgatlons fssued under Federal

" Farm Loan Act, or stich act as amended,



18 'TAXATION OF GOVERNMENT SECURVTIES AND SALARIES

TABLE VIII—~Wholly und partially taz-coempt obligations repurted on individual
returns for 1935 with net income of $5,000 and over, showing interest re-
celved or acorned during the year, by States and nature of oblipations

tholly Partiglly tax-exempt
Wholly tax-exempt obligations oblizations
Liberty
B o et | and 434-ver- | Obligati
: . of States an honds, Treas| an -pore ations
States Tatal Territorles lg?l‘e] alm;‘:r uty notes, | cent lmx}ds. of certain
or political Federal reasury |United States| instrumen:
subdivisions | gorin T.oan hills, and savings talities of
theroof and Act Treasury bondsand | the United
United States certificates | ‘Treasury States
possessions of fndebted- honds?
ness !
$375, 000 $18, 000 $27, 00 $81, 000 $34, 000
211,000 10,000 20, 000 88, 7,000
115,000 15, 000 27,000 47,000 9, 000:
8, 402, 000 409, 000 1,419,000 1, 833, 000 201, 000
Colorado.. .- , 565, 1, 608, 000 78,000 311,000 419, 000 5%, 000-
Connecticut...... 6,174,000 4, 132,000 628, 000 753,000 876,000 84, 000
Delawar 661,000 493, 000 25, 000 82, 000 57,000 4,000
Dist, of 3,274,000 454,000 517,000 593, 000 60, 000
Fl 1, 840,000 134,000 4785, 000 393, 000 49, 000
730, 000 49, 000 85,000 158, 000 17,000
187,000 8,000 30, 000 49,000 5,000
25, 000 1,000 17,000 23,000 2,000
10, 008, 000 974,000 2, 825,000 2, 485,000 3901, 000
928,000 609, 000 213,000 1,017, 000 07,000
825,000 77,000 103, 000 233,000 34,000
317,000 33,000 49,000 246, 000 14,000t -
836, 000 106,000 { ° 75,000 380,000 66, 000+
1,369, 000 3, 000 213,000 362, 000 36,000+
1,434,000 129, 000 172,000 235,000 33,000
5,497,000 360, 000 1,380, 000 953, 000 120, 000
10, 038, 000 1, 132,000 2, 456, 000 1,672,000 121, 000
8, 508, 000 211,000 781, 000 755, 000 120, 000
2,887,000 92,000 402, 000 835,000 147,000
932, 000 2,000 13, 000 27,000 51,000
3, 237,000 311,000 2,013, 000 1, 260, 000 147,000
.- 137, 000 4,000 33, 000 78, 000 4,000
308,000 97,000 60, 000 136, 000 38, 000
ovada....... cons 181, 000 68, 000 12,000 29, 000 30,000 2.%'
New Hampshire.. 587, 232,000 37, 000 159, 000 118, 000 13,000+
New Jorsey.......| 13,837,000 10.466.% 643,000 1, 524,000 1,069, 000 135, 000
New Mexlco...... 3 43, 9, 000 10, 000 21, 000 4,000
New.York........|] 104,009,000 76, 877.% 3, 992, 000 14,928, 000 7, 905,000 1,007, 000+
North Carolina,.. 1,000, 647, . 160, 000 108, 000 111,% 7,000
Nﬂth Dakota.... 3 , 000 3, 000 4,000 12, 2,000°
Ohlo....... weveess| 10,870,000 3,060, 000 1, 635,000 1, 895, 000 8,781,000 509, 000
OQklahoma... 1, 268, 000 363, 000 18,000 378, 000 400, 000 19, 000
Oregon,..... 259, 000 £9, 000 47,000 160, 9,000
P%)zl(\layivanla ,613.000 | 2,408,000 | 2,693,000 | 2,079,000 511,000-
Rhode Island 3,072,000 118,000 660, 000 333, 000 40, 000
8outh Carolina... 200, 000 9,000 lo.% 109, 000 8,000*
8outh Dakota. ... 26, 000 , 000 11, 26,000 32,000
Tennessee. ....... 575,000 75, 000 788, 000 136, 000 40, 000
Toxas...eou.. , 404, 1,718,000 252,000 478, 000 861, 000 98, 000"
Utah...... y 25,000 4,000 5,000 41,000 8,000
Vermont... 452,000 330, 000 , 000 42,000 81,000 5,000
Virginla... 1,511,000 768, 000 138, 000 136, 000 368,000 103, 000
Washington, ..... 1, 400, 000 019, 000 33, 000 224,000 288, 000 000
West Virginia.... 222, 000 243,000 103, 000 340,000 14,000
Wisconsin. ....... 2,411, I,S'ﬂ.% 103, 000 454,000 401,000 75,000
Wyoming......... 114, 000 82, 10, 000 - 11,000 000 4,000
Total.......] 282,342,000 | 187,546,000 16, 480, 000 89,017, 000 83, 793,000 4, 587,000

Includes other obligations of United States fssued on or before Sept, 1, 1017,
Includes interest récsived on a principal amount not {n excess of $3,000 which Is wholly exempt from in.-
oome mss (8ee lina (e), column 3, scheduls D, Form 0(0} ' j

1 Includes interest received on obligations o lnstmmentali:gs of tho Unlted States other than obligations.
issuad under Federal Farm Loan Act, or such act 68 amended. (See line (N), column 3, schedule D, Forin

e
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Exmsrr 2

Statement of the public debt of the United Stetes, Ociober 81, 1938

TAXATION OF QOVERNMENT SECURIFIES AND

SALARIES

> Postal S8avings Bonds (16th to 49th Series). .. ....

Treasury Bonds:

» bands of 1947-52.
bonds of

ngunds

0‘194!-6&
of 1945.__.
bonds of 1948. .
bonds of 1958-63.
234% bonds of 1850-52.._ 111111

United States

1944-54. .

of 1
‘” bondsolm-l‘l
bondsoﬂm.
%0 bonds of 1951-5¢
m%bondsoim

vz
3¢ bonds of

O bondsotxm-

%2 bonds of 1
2%,% bonds of 104547
z%%boudsofms-sn
2149 bonds of 1949-53
2%%
4

B4
3149
r’
%%
3%
5

‘.

.

8 8 5 @

g i 4%

] g g €

H £ § 7
£ | ™ $a3] sessssssssssssasssssass| rnans|as
D | 5| sisadssadvisseagngsasaq| missd |y
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§| | mgsdissdesageEangunsan | caui i
Slz gssessssssssssassse (il mesn g
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Sa Bonds:
Series A-lmm nds:2
Series B-1936.
Series C-1937.
Unlcassified scale
3% Adjusted Service Bondsof 1945 _.__._..________

Series C-1938.
#5% Adjusted Service Bonds (Government Life I
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Expreir 2—Continued
Statzrient of the public debt of the United States, October 31, 1938—Continued

Armount issued

Amount retired Amount outstanding
$433, 460, 900. $423, 957, 100.00 $9, 503, 800. 00
1,293, 714, 200. 00 1, 293, 714. 200. 00
526, 233, 000. 00 526, 232, 500. 00
941, 613, 750. 00 350. 00
426, 554,600.00 . . 600. GO
1,378, 364, 200. 00 200. 00
738, 428, 400. 00 . 400, 00
37, 161, 500. 00 600, 00
676, 707, 600. 00 . 600. 00
503, 877, 500. 00 . 500. 00
204. 425, 400. 00 425, 4600 00
426,349, 500. 00 | . . 500. 00
342, 143, 300.00 342, 143, 300. 00
232,375,200.00 . 200. 00
629, 116, 900. 00 629, 116, 900. 00
3% Old-Agc Reserve Account $9,086,568,450. 00
Series 1941 t0 1943 . ..ot oieicceicanc seiamiacaicaeessoscesaasmmmmeaaeuns 798,300,000.00 {coeomncuemanonn-- 768, 300, 000. 00
3% tinment Account.
Series 1042and 1943 ... ... 87, 700, 000, 00 15, 000, 000. 00 2,700, 00u. 00
49, Civil Service Retirement Fund:
1939 t0 1943, . e eiimeecaccacicccanan 470, 000, 000. 00 6, 600, 000. 00 463, 400, 000. 00
49, Foreign Service Retirement Fund:
T R 7R ¢ < S SRS PRRPP PP PP PR 3, 702, 000. 00 130, 000. 00 3,572,000. 00
9% Canal Zone Retirement Fund:
Serlﬂ 1940t0 1943 ... Veocemanmecme e aen 4. 170, 000. 00 124, 000. 00 4, (46, 000. 00
4% Alaska Ralilroac Retirem
SOTICR 1941 00 1043 oo oo oo eooieooeseoieeeoimiocien s eooenenenn 522,000.00 |.eocoouneniaaann. 522, 000. 00
2% Postal Savinps.System Series, maturing june 30, 1940, 1942, and 1943 ... 65, 000, 000. 00 23,000, 000. 00 42, 000, 000. 00
2% Federal Deposit Insurance Corporation Series, maturing Dec. 1. 1839 and 1942..] 145,000, 000. 00 40, 000, 600. ) 105, 000, 000. 00
cmgnam of Indebtedness: $10,556,106,430.00
%% Adjusted Service Certificate Fund—Series 1839, . .eeraceencmccnacienens 32. 000, 000. 00 8, 800, 000. 0¢ 23. 200, 000. 00
2»; Unemployment Trust Fund—Series 1939... 955, 000, 000. 00 19, 000, 000. V0 436, 00U, 000. 00
Trmry bms (ma;n:ity value): 959, 200,000.00
Nov 2. 1938 .................... :mo.sw.mw .. $100,148,000.00 | Jan. 4, 1989 . errnneeen $100, 125, 000. 00
00, 025, 000. 00 100, 000, 000. 0¢ | Jan. 11, 1939 100,041, 000. 00
. 100, 029, €02 06
100, 467, 000. U
1. 302, 276, 000. 00
Total interest-bearing deht outsStADdINR. v e cncaccmaacicoroncanns mmeemmemeeas e nanmm——— 37,899,299, 219.31
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MATURED DEBT ON WHICH INTEREST HAS CEASED

(Payable on presentation)
Old debt matured —issued e e XU 0, 26
234% Postal Savings Bonds... ... " T meeemrarscacann. 40, 720.00
4%, 4%, and 4%4%% First Liberty Joan of 1932-5. 13, 588, 450. 00
4?;,31;34}{9’ Second Liberty Loan of 1927-47.._____1.107 11772 s 1,305, 200. 00
454% Third Liberty Lean of 1923 - -2 12- 2,075, 500,00
O;,Fmrthubenyl;uanoﬂ I SO 21, 342, 700.00
3%% 81d 434S, Victory Notes of 1922-23 653, 300. 00
N 8t various interest rates 20, 824, 200 00
Coniﬂenteg &fs Indebtedness, at various in 4, 738, 150. 00
............................ 000.00
ressary Sevings Certiiates 1L L z;.%
Total outstanding matured (eBE OB Yhich IDLereSt oS R etmmmeeenem—————n 93, 542, 330. 26
. DEBT BEARING NO INTEREST
Oblmtioxs'vﬁm m nt& be reissued when redeemed:
——— S e L U $346, 681, 016. 00
... T e
190, 641, 585. 07
53,012 50
238,756, 198. 50
————- [OSRR 1,978,715, 78
e e e 3,247, 896. 14
432,677,405 W~
R Antlind
............................................. 38, 425, 518, 955. 56
checking sccounts of zovernin 623.46 |  615.597,2w7. 13
39.041, 116, 252,69
Ba.hneahe!dbs'tho'l‘rmumoftheUmwsmmwmymsmwtfaomwsl.lm ....................................... 2 150, 637. 94
Deduct: Net excess of disbursements over raceipts 10 reports subsequent!y FORUTCd e LI 6.481,21.43 | 2, 562, 669,346. 51
Net debt, including matured interest obligations, ete.e.....__._.___ e et imem e [T T RIS S 36.478, 446, 908. IS
The computed rate of {nterest Per annum on the interest-hearing debt outstaading is 2.582 percent.
The gross debt per capits, based on an estimated Ppopulation of 130,534,000, is $264.37.
* Amounts issued and ret:reqd include accrued diszount: am >ant; oulstin g are stala i at carrent relemption valuas.
% The total gross debt, October 31, 1938, ou the basis of daily Treasury Statement was $3%,423,088,174.84, and the net amount of public debt rederaptions and ipts in teansit,
ete., v&a;sz,mm:z.
L

is made on account of obligations of foreign Rovernments or other investments.
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Drran. or OursTanbinG InTErEsT-BraRinG 1ssuEs as SHowN oN PaGE 1, Ocroser 31, 1938

Rate of Redesmable
Title Authorizing act OXBMP- | iroarest Date of issue (on and after) x' Payable Interest paysble
INTEREST-BEARING DEBT .
Panama Canal loan of 1961. .._.__ Aug. 5, xm.z qu'!i.l L1910 | (9 3% |Jumer,zonn... | June1,1961__.____| Mgerbé.l Jue 2,
Counversion bonds of 194647 .._......| Dec. 23, 913 ...oo.._...| (%) 3% | Jan. 1,1916-17_. .. -{ 30 years from date Jan. I ‘Apr. ;I
O . - .
Postal Savings bonds (16th to 49th | June 25,1010, ._...____._. (®) 2%%% | Jan. 1, July 1, | 1 year from date of fssne.._ 20 years from date | Jan. {July 1.
Series). - 101935, X
“"84% bonds of 104752 ..._____ t. 24, 1917, as amended.] (%) 4%% | Oct. 16,1922 _____| Oct.15, uM7....._.__.....| Ocz. 15,1952 ... Apr. 15, Oct. 15.
YR R ot 0] 4% | Dec. 15, 1924 Dec. 15, 1041, . o 15, 1954 --2| June 15, Dec. 15,
%% Bonds of 194347 4 = 8; %‘0@ Tone 15 o Tane 15, o
] (. 0. y
3349 bonds of 1ty do, 3 334% | July 16, 1925,
3349, bonds of 194143, do. ) 33,9, | Mar. 16, 1
% bonds of 1946-49. ) 334% | June 15, 1931 _
% bonds of 1951-55_ do * 3% | Sept. 18, 1931.
3449 bonds of 1941 o *) 3%% | Aug. 15, 1933
3349 bonds of 196345 o ™ 3129, 15,
3347 bonds of 194446 .. 0. * 3%% | Apr. 16, 1534
3% bonds of 1 0. %) 3% | June 15, 1934,
316% bouds of 1949-52. do o 3%% | Dec. 15, 1934, )
2%%% bonds of do. ( :) 2%% Mar. 15, 1935, Mar, 15, Sept_15.
R ——— o | Elmes 3
2849 bonds of 1951-84.-._——---| 7T der ol 23¢¢% | Jupe 15, 1936 June 15, Dee. 15.
% bonds of 1956-! do. (* 234% | Sept. 15, 1936, Mar. 15, Sept 15.
.; 5 bondsotiﬂm... :‘i: 53 gﬁf@ Dec. ig: i% JuneDlos. Dee. 15.
2129 bonds of 1948 do » 2155 | Mar. 15, 1935, 0. Mar. 15, Sept. 15.
99 bonds of 1958-63. do. » 23%% | June 15, 1938______ June 15. Dec. 15.
Cat §bond§:! 1950-52_..___ -7 T4, ® 2149 | Sept. 15, 1938 .. .. Sept. 15, 1952, _ | Mar. 15, Sept. 15.
Series A-~1935. weea-do (O] **2.9% | Variousdates from loiearstm:nm
Serjes B-1935 do.. “ *2.9% Various ‘l?ammm ..... S do...
an.
Series C-1987. ooeeoooeeeeeee e .7 S ) 2.9 Vt;dmsl’datam from|..... 40 nnnnn.. do....
an., .
Series C-1933. do.... e} **2.9%, | Various datesfrom|..__.do....... do...

(44
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Adjusted Service WO( 1945 ...

L Railrosd Retirement Account:
i Series 1942and 1943 .. __.____

Footnotes at end of table.

@

(&)
@
(G
(0]
<)

&

&

%
%
%
4%
2%

holder.

On demand at option of ; June 15, 1945, .. ,.-l With
I

Various dates from

After 1 year from date of
issue,

principal
(1) to date of
. maturity or (2)

June 30, 1941 to | June 30.

June 30, 1942 and Do.

June 30, 193¥ 1. Do.

a0 . Do,
Jmenso. 1940 to Do.
Jupe 30, 1941 10 Do.”
June 30, 1960, 1942, | June 30. Dec. 31,

and 1943.

| Dec. 1, 1938 and ; June I, Dec. 1.
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DETAIL or QUTSTANDING INTEREST-BEARING IssUES As SHOWN ON PaGE 1, OcroBEr 31, 1938—Continved

Tax
Rate of Redeemable
Title Authorizing act extr:;;; interest Date of issue (on and after) x Payable Interest payable
INTEREST-BEARING DEBT
Certificates of Indebtedness: Dec. 1, 1934. 1942,
Adjusted Service Certificate
- p!oymn&m'l‘rm Fand do.. ) 4% | Jan.1,1938_ ... .. Ondemand.....oo...cooeo Jan. 1,1930........ Jan. 1.
nem :
1939 do. (O] 2% | June 30, 1938. do. June 30, 1939 .___.| June 30, Dec. 31
Tressury Bills:
Nov. 2, 1938. do ) *.062% | Aug.3, 1938 Nov. 2, 1638. .| Nov. 2,1638.
Nov. %: 1938 do. (9 *.0U% ot ?’0. 1938 Nov.9, 1938........ Nov. 9, 1938,
Nov. 16, 1938. do.. (%) *.047% | Aug. 17, 1938, Nov. 16, 1938......] Nov. 16, 1938.
Nov. 23, 1938. T do.. @ = 0487 | Aug. 2, 1938 Nov. 23, 1938 -_.| Nov. 23, 1938,
Nov. 30, 1938. do. D} ’.047% Aug. 31, 1938 Nov. 30, 1938_.__._| Nov. 30, 1937.
Dec. 7, do. (9 *.049% | Sept. 7, 1938 Dec. 7, 1938 ......| Dec. 7,
. Dec. 14, 1 do. %'g *.103% | Sept. 14, 1938, Dec. 14, 1938._....| Dec. 14,1938.
Dec. 21, ---do. D .106% | Sept. 21, 19338 Dec. 21, 1228,
Dec. 28, 1938, —--do.. 9 .142% | Sept. 28, 1438, Dec. 28, 1938,
Jan 4, 1939. do. s‘) . 032% 5, Jan. 4, 1939..
Jan. 11, 1939. do. - *) ‘.% Oct. 13, 1938 Jan, 11, 1839, Jan. 11, 1939.
Jan. 18, do. . 2-) . o | Oct. 19, 1938 Jan. 18, 1639.. Jan. 18,
Jan. 25, 1939. -.-do. ) *.026% | Oct. 26, 1938. Jan. 25, 1939. Jan. 25, 1932.
xExeepzwbereotherwwe (% Exempt bozhw:opdnd and interest. from all taxation (except estate or in-
* Treasury bﬂlsmnonlnurm»beanngandmvﬁd on a discount basis with competi-  beritance taxes or hereafter i e

tive bids for each issue. The average sale price of these series gives an approximate yield

on a bank discount basis as above indicated.
A Approx!m&e yield if held to maturity.

Tax E:

from all

pal, or local authoril

xemptions:
(0) Exempt from the Payment of all taxes or duties of the United States, as wtll as
taxation in any form by or under State, munici

ty.

(The

Supreme Court. has heid that this exemption does not extend to estate or inheritance
ow or hereaflter im-

taxes im y Federal or State authority.)
and interest, from all taxation n
States, any State, or any of momdthatnited\mu»or
(a) estate or tance taxes, and (b) graduated
hereaiter imposed by the United Sta’ s Thoome or proBty of i
now or ter ¥ ¢ ms.umt come or ts of in-
associa jops. The

taxes,
dividuals, partoerships,

does not exceed in the
tion, or corporation, shall

tions, or corporatl interest on an amount of
bonds authorized by the act approved Sept. 24, 1917, as ameunded, the pr

te $5,000, owned by any individual,
mpt. from the taxes mo‘ ided for in clause (b} above

of which
p, associa-

byt.heUnit.edStam.anyStau.oranyofthe

pm‘ionsdthabnltedb%or ¥ any local taxing authority.

(*) Exempt, both as to principal and interest. from all taxation (except estate or in-
hereafter imposed by the United S \tals.myS% orany:rfébe
is-

heritance taxes) now or

of the United States, or by any local taxing authority; and
onguuﬁly sold

possessions
count at which Treasury bills are
to be interest within the meaning referred to

AnygainfromLhomleorotherdxspositmotTramxryhlﬂsshdlbem
taxation (except estate or inheritance taxes) now or hereafter imposed by tl
States, any State, or anyv of the possessions of the Cmmamus or by any local taxing

such Treasury bills shall be

authority; and no loss from the sale or other dnspostuon

allowed as a deduction, or of

or associatiozn, 2nt

ythe United States shall be

therwise recognized. for the purposes of any tax now or here-
afterimposedbythetnltedsmormomsmw
In hands of foreign holders.—Bonds. notes, and certificates of indebtedness of the
Uniter! States, sball, while beneficially owned by a nonresident alien individual, or a
foreign n, partnership, engaged in business in the United
atsus.beaxcmptbothaswprmczpulandmmresltwmanymdalluuﬁonmworh«e-

t from all
United

¥e
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(9 E b«hmmpﬂnc&pﬂmdinm.fmmdlmmwnnoworwwmim
R?adby:ha nited States, any State, or any of the possessions of the United States, or
¥ any local taxing authority, except (a) estate or inheritance taxes, and (b) graduated
8dditionul income tuxes, commonly known as surtaxes, and excess-profits and war-profits
ttms.noworhumrimmd by the United Sm,nmmeinmmeorpmﬂwoﬂn-
dividuals, partnerships, associations, or corporations. interest on an amount of
bonds authorizad by the act approved Sept. 24, 1917, as awended, the prindg;u of which
doesnc:emaodtnchenmess.ﬂm. owned by any individual. partners) . associa-
tlon, or corporation, shall be exempt from the taxes provided for in clause () ahove. For
tha purposes of determining taxes and tax ewmg:imxs the increment in valne of sav
bonds represented by the een the price paid and the redemption value
received (whether at or hefore maturity) shall be constdered as interest,

Attention is invited to Treasury Decision 4550 ruling that bonds, notes, bills, and cer-
tificates of indebtedness of the Federal Government or its agencies, and the interest
thueon.mmmmpﬂwmthewl tax |

o,

-

after imposed by the United Stat

or by any local taxing authority.

Receivability in Payment of Certain Tuxes:
Federal estate or inheritance tares.—T,

¥ State. or any of the possessions of the United

reasury bonds and Treasury notes. bearing inter-

been owned by any person
to the date of his death i

ederal income and profits Ic:r:v.»-Treumrg notes, T
bills, maturing on tax-payment dat

profits taxex payable at the maturity

reasury certificates of inebted-
receivable st par in pay-

ment of incotne and of the notex, certificutex, or bil «.

8 LNAINNTAOD A0 NOLLYXV.L
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ConTiNGENT LiaBIuiTiES OF THE UNiTED STATES, OCTOBER 31, 1938
COMPILED FROM LATEST REPORTS RECEIVED BY THE TREASURY

R Amount of contingent Hability
Detail Authorizing act
Principal Interest ! Tota®
W&?’%C«%:?
3£ Serles C, 1939, oo Mar.8, 1938 e $2086, 174, 000. 00 STI8277. 14 e $208, M9, 277. 14
P mMmCorpontm
bonds of 1044~49. 847 425, 600. oo 11,722,720.80 | $850, 148, 320. 80
% bonds of 1944-64. 98, 028, 600, 407,090. 99 98, 435, 690. 99
3% bonds of {94247 235, 476, 200. 00 2,088,873.10 | 238, 565,073. 10
bonds of 1942347 472,750.38 | 103, 620, 250. 38
1 bouds of 1939, 250, 305. 00 100, 372, 305. 00
bonds of 1939. 61,875.00 9, 961, 875.00
: 15,003, 624.27 : 1,410,103, 524. 2
Federal Adminfstration:
Z%d&mw 8,437.66 647,211.07
23£% debentures. 4,079.07 453,
10, 516.73 1, 100, 740. 14
Home Owners” N
70, 500. 37 792,075,050. 37
6, 637, 555. 53 972, 100, 430. 53
2 842.19 327,287, 502. 19
6,038,855.19 | 810,950, 850. 19
M, 777, 758.28 |eeeracmcececaannns $2,902,413,953. 2%
- de &
1%4% notes, Series K. - ---| Jan. 22,1932, asamended..._.__.......| 299,072, 666.67 1,703,733.63 300, 776, 400. 30
Tonotes, Serles N ... s PUNNY., |, SR, 211, 460, 000. 00 522,903. 80 211,982, 903. 80
51 668. 67 2, 63743 foeeercomienmanaa) 3512 304.10
Unmasugs s Aoty = ﬁ’ 4 11’.3'1%7‘3' ”mend;;. O-Si:) =% -
+ 88 AMONUCU.ccueeennanen
United States Maritime Commission. .. .oeeuneeeeeneeeoenns Jnget'zc.m asamended........_.... cerecemem———— .
Total, based ca . : ECrL T
mmaggmm : . May 12, 1933. =
P Mdmdovodms. I yzs,xmo, amndad 1,252, 475, 339. 90 33,979, 563. 98 . 71,286, 454, 903. 88
une as amended .. ooounn... - 3
‘Tenneasee Valley Authority. May 18, 1933, a3 amended ............. 2, 000, 000. 00 ‘8.336,16 .................. 2,008,356, 16

Total, based on credit of the United States.

...... 1,288, 463, 260. 04

92
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....... . . 4 -=--| " 4,306,329,338. 26

? Figures as of August 31, 1938—figures as of ber 31, vailabls. OF:
by cash in dest m&ﬁ'&mm&mwm&&?’f

Savings System, baving a face value of $100,276,708.29, cash in possession of System
face value of $1 ws?s‘q?sbwﬁeﬁo mvmmq&d other assets. iha
ue of $1, as
:8 d by the ctinnF“&mC on ¢ .
1, exclusive of 2.256.74 redemniion fund Treas-
and $271,175,115 of their own F. Reserve notes held by the banks. The
g{hum seenri' Fi Reserve notes issued mmgmmwom

ity for 1d cer-
uﬂutesmdincmdiuwithtbe'l‘!mcﬂhccmmm yable in certifi-
mmss.«ssmm.momzolmw paper. b
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Derams or CoNTINGENT LiaBILiTIES AS SHOWN ABOVE, OcroBER 31, 1938

Title— t of guaranty by the J.'.%’&%‘& Bateof | Dateofissue | Redeernable (on and after) Payable Interest payable
Guaranteed by the United States:
Commodlty Credit Corpontion.
E J:‘zf 1?0'”' Wm mm (O] 3% | MAY 2, 1938, 0 _eoifomoeiaceiaaeee Nov.2,1839._____. May 2, Nov. 2.
(%) 3% | May 15, 1934. May 15, 1044 May 15, 1949, May 15, Nov. 15,
To (*) 334%, | Mar. 15, 1934 Mar. 15, 1944 Mar. 15, 1964 Mar. 15, Sept 15,
o bonds of 194247__... (=) 3% | Jan. 15, 1935 Jan. 15, 1942 Jan. 15, 194 Jan. 15, July 15
4% bonds of 1042-47.________ " (%) 284, | Mar. 1, 1935 Mar. L, 1942 Mar. 1, 1947 Mar. 1, Sept. L.
1 bonds of § (*) 1125 | Sept. 3, 1935.. ceeemmm——— \ept_ 1. 1039, Do.
Fodggl Hbondxm:( 1939 el (O] 13470 | Nov. L1987, e aece e Nov.1, 1939 May 1, Nov. I.
3% deber : * 3%, | Various. ... oo feeceecoe o] Various. ... Jan. 1, July 1.
- > debentures. - ) 4% \emedo. . LTI T A0eeee e Do
o bonds, Series A. 100052 .. do. (2 3% | May 1,1984.......] May 1, 1944.. May L1952 ... May 1, Nov. 1.
g bonds, Series B, 1039-49_____|.____ oo (9 2, | Aug. 1, 1934 Aug. 1, 1939 | Aug. 11940 Feb. 1, Aug. 1.
134% bonds, Series F', 1939, ..~ —-do__. Jd (9 1349, | June 1, 1935 |~ ___ .. Jupe 1, 1936 Jupe 1. Dec. 1.
% bouds, Series G, 194 d 4o 284% | July 1,1935_. ... | July 1, 1942 A July 1194400l Jan. 1, July L.
134% notes, Series K_ Various. . Dec. 15,1938 . ___.| June 15, Dec. 15.
- 7% ono{gs.Ser:sN.. July 20, 1

July 20, 1941

Jan. 20, July 20,

ostalSavlngsSysmn ............... oy T 2%, | Drate of deposit....| ... 11T IV On demand .. “| Quarterly from
first day of
wmonth next fol-
lowing the date
of deposit.
TWMVMWMM,{,“% ® “ 2349, | Sept. 1, 1938 Sept. 1, 1943 Mar. 1, Sept. 1
SOOI BN () JE RN . 53 . S R, Sept. 1, SN ar. I, & .
Other Obligations: H% | Sep v P
Federal Reserve notes. M.... PR RV IO J PO
t The Tennessee Vi Authority is authorized and empowered to issue bonds not ex-

alley
$50,000.000 in amount outstanding
Yyears from date of issue thereof, and
Such bonds shall be mlly and unconditionally guaranteed both as to prin-
interest by the United Stal
ous!.ng Authonty is anthorized to issue oblizations, in the form
nouc,bonds.orotherwbe in an amount not to exceed
such forms and denominations, mature within such

snnum.
ipel snd
2The United States

at any one time, having 8 maturity not more
interest not exceeding 3} percent

,000, which shall be in
such periods not exceeding 60 yvears from

« Bonds and the income derived therefrom: exempt from Federal, State, municipal,
and local taxation (excent surtaves, estate, inheritance. and gift taxes).

* The National H

3

Actas

ded by the National Housinr Act Amendments of

1938, approved February 3, 1938, reads in part as follows: *Such debentures as are issued

insured under section 2n3 or section 207
prior to the date of enactment of the Naticral Housing Act Amendiments of 1938 shall be
subject only to such Federal, State, and local taxesas the morigagesin exchanae lor whicn
they are issued would be subject to in the hands of the holder of the de

in exchange for pro

perty covered by mortgages

8G
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date of issue, bear such rates of interest not exceeding 4 t per be subject to

such terms and conditions, and he {sstied in such manner and sold at such pricesas may be

prescribed by the Autharity with the approval of the Secretary of the .__Such

gl'm tho‘ be fully and unconditionally guaranteed apon their face by the United
as pe -

3 mthothedmbehsmdbythevniwdsu:ahmﬁﬁmeComm&ionnnder
the Merchant Marine Act, 1938, ax amended, shall be fally and unconditionally guar-
anteed as to principal and interest by the United States.

¢ The Secretary of Agricalture is a ized pursuant to act of May 12, 1933, to borrow
.Imoney upon all cotton in his Monorwnmlmddepositaseolhwﬂ for such loans
"’:'-%‘L‘:“:’&:ﬁ‘:’:‘?:.“’émm Staces Is lemnly pledged to the f the depos

2 0] y payment o ts
made in Postal Savings deposi offices, with accrued interest therson.

¢ The Teunesses Valley Au; i
of the United States serial bonds n amount, baving a matarity
Dot more than 50. years from the date of issue thereof, and bearing interest not exceeding

© notes are obligations of the United States and shall be receivable by
all mtiolﬁli:?!d member banks and Fede'r:lmkgem banks and rggall tue«‘ u;,@m and
other pu ues. They are redeemab ul money on demand a:

Department, in the city of Washington, District of Columbia. or at any Federal Reserve

Tax Exemptions:

. from all taxation (except surtaxes,
i Y the United States. by
State, county, munici

pal and interest, from all tavntion
b imposed by the U
CY, or possession thereof,

estate. inheritance.
y Territory, de-

Or possession thereof,
¢ Exempt, both as to princi
inheritance. and gilt taxes)
Ty . dependen
local taxine authorit:
¢ Exempt. both as to prin
inheritance, and gif: taxes)
ritory. dependency, or

(except surtaxes, estate,
nited Statesor any District,
tate, county, manicipality, or

1 and interest. from sl taxation (ex
cipal hereafter imposed by the Um&edc;‘t:tates,
tite, county, munici

Valley Anthority on the credit of the U
ty Act of 1933,
P Canal bo

possession thereof, or by any Si

ed in the Tennessee Valley
pri accorded

the act of June 2%, 1902, chap as
» 34 Stat. 5), as now compiled in section 7

shall have all he
the act of December 21, 1995 (ch. 3,
if States Code.
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SecurITIES OWNED BY THE UNITED STATES GOVERNMENT

COMPILED FROM LATEST REPORTS RECEIVED BY THE TREASURY, OCTOBER 31, 1938
Foreign Obligations: ’ ’
Undcrthedebt»fnndingmntsasmtboﬂmdhyac&solmmd Moratorinm agrecments as suthorized by

the Act of Congress approved Dec. 23, 13,
Principal amount ncipal amount held
Belgium. $400,680,000.00 Hungary » $1, 908, 560. 00
Czechaslovakia e, 91,879,671.03  Italy. 2, 900, 000. 00
Estonia » 16, 486,012.87 5. 6,879, 464. 20
France. &Bu.g'é?ﬂg'(sl‘!‘)(l!g E)tland s, > ﬂ%%g
* Germany (Austrian indebtedness) +...............  25,980,4%0.66 Rumanis 4 63, 860, 560, 43
Great B:ndn 4,368,000,000.00  Yugoslavia. 61, 625, 000. 00

31, 516, 000. 00
Unfunded

ted by obligations received for (1) cash advances made under authority of acts of Congress approved Apr.
24. 1917, and Sept. 24, 1917, as amended:

§11, 157, 796, 272. 38

(2) surplus war supplies sold on credit by Secretary of War under authority
acts of Congress approved Jn!y 9, 19!8. and June 5, 1920; (3) relief supplies sold on credit by American Relief Ad-
mln!stnu under authority of act of Congress approved Feb. 25, 1919'and(4)renefsuppuasoldonueditby
United States Grain onunderamhorityo!sctolCom approved Mar, 30, 1920:
amount held
N 311.959.917.49
Russia. 192, 601, 297.37
Bonds: 204, 561, 214. 86
r«mdwmu«mwamummsmz; of Occupation and the awards of the Mixed
Claims Commission, under the funding agreement of June'zs.lm  as suthorized by the act of Congress approved
Ims,lmmondsmlnneichmnks.whichlormom of this statement are converted at 40.33 cents to the
S RM997,500,000 $402, 291, 750.00
claims RM2, 040, 000, 000
Private awards (estimated).... PO, 1,415,000, 000
Government awards (estimated) 625,000,000 252,062, 500.00
RM]1, 622, 500, 000 654, 354, 250. 00
‘otal forcign obligations. . - $12,018,711,737.24
CapitalStockolerE Corporations sizom8.71,
apital stock of the Unlted SmuHonﬁngCormﬂon.bwed - $70, 00C, 000. 00
amount ret; $3, 500, N0, 00 .
Casbdnpodtedln'hmryonmntolmpoymenmon ital stock 32,321, 970.87 35, 821.070.87 $34, 17%. 929, 13
ty A4 S
Capital stock of the United States Spruce Production Corporation. 100,000.00
‘War Finance Corporstion (in liquidation):
stock outstanding. 1,000.00

Total

34,279,929.13

0e
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Cezical 8 of Ci Ci A oA
.né‘«ll tock,etc:’mOﬂwrGovmm orporations and Credit Agencies:

e .. -
Capital stock of the Inland Wnerwaysw Corpmuoo n(acqnlredpummwmemapprovedmnea.lszf.ssamended by act of May 29, 1928).
Remucﬂanl?lnm(?orpmon:
Sl RRERY
- " $1, 165, 945, 431. 04
Funds ded for subscri to of :
e:%en or ! ptions to capital stock otba: RKovernmental W?- 56,000, 000,00
Funds mmmwmr«m@mmmm&mm:. 42, 844, 482. 07 95,844, 482,07
—_—
;!:piul stoch ‘:t. %,"?g?{f, Mmme‘Compauy acquired under the provisions of Sec. 5¢ of the Reconstruction Finance Corporation Act,

Stock and pald-in surplus of the Federal N ational Mortaage Assodiation pureliased the Keconstruction Fivance G orporation ¢
Home m'm%sm“:" Bonds.ismednnderptovldonso! . 4 (¢) oraezomc Owners’

as Loan Act of June 13, 1933,
c::::mm‘umnmow'm Corporation, Home Owners’ Lo:nAaonm:lwmvedJunelz, 1933,
Less: Funds expended for subseriptions to capital ——— ),

Cwita!ﬁcckoﬂbel-"eden!& mdlmnlmwnneaCormﬁon,NadomlHomi Act, approved Juve o7, 19344, .____
C:‘WMﬁmwmmcm CmmemWanngmmonAaoIMammedmem.xm.
Cammm&'redmnommnmmonwzz, 1932, as ded .

Capital stock of the U. S. Housing Aatbority. fssued under Public, No. 412, dated Sept. 1. 1937, 77 ">""" -
U.S.HMAMSM“A”NmmmmﬁMSe%m(QM lic,No.Glz.datedSept.l.lm ...................
&m’ stock of the gedefal ] Mortgage C ion, Foderal oo mMortgageO‘ Corporsin ﬁhmpmedk' oo s T, ""24%&’3"

'arm arm on Act, g aD. 31, , as -
Ca; stockottheEmemporthkotW Emmdvewderof!eb.z.lmwmmhomyo(thex ional Industrial
Capisy ery Ag. SPproved Junc 16, 1922, as amended ». :

Cerporation issued nder antharity of Pubile, No, §, dated Feb. 11, 1637
C:plﬁg;l&toctof?mdncﬁon Credit prmdmuanedundutheprovtdomo!&c. 4 of the Farm

pital stock of the Commedi Credit Corporatian, Execative order of OcL. 16, 1933, tusiied tnder authority
cﬁfruﬂm proved Junet{a. 1933, as amended, and Publgc. No. 489, dated Apr. 10, 1936._____
CmsmdlghMchmFmAMy,Emuv dated Ang. 12,

¢ order 1935, issued under
Capital stock of Wm’uﬁ?&?’mm ation, Banking Act of 1933, approved Jure 1
C:th%% (preferred and full-paid income shares) of Faderas Loan 3
une 1 the Tennessce Valley ASsoclaiad i simoe=szms e meemmmmeeeeeeeo S ] -
pital stock of the Tennessee Valle: Associated Cooperativ Inc..
Capital stock of Federal Subsmnoayﬂomesteads o,

Executive otder of July 21, 1633,
IndmmnecoveryAa.wprom June 16, 1933, as amend; eeemnecaeaenoaaan
C:&; stock of Federal Land Bag Federal Farm Loan Act, approved Juiy 17, 1916, as amended..
Sul o&fo ngd'm Is:tmlus oifa geduunl.;gggmxs, Federal F&rmw!.to:en}_.&ct app!‘t_'oved July Xa;.gm:. as m«e% AT ded
stock eral ermed! Cred seq!ﬂredpm'suam ‘ederal arm Loan approv: S S 8INCTI =
. mmmmmmm«rmmmmmcm Banks, pursuant to the Federal Farm Loan Act, approved July 17, 1916,
asamended..._. . ~meetan v eaaaanan -~
Footnotes at end of table.

2 Boo§ 8
2 53

g 388
g8 £3s3888 23
s s38388 83
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SecurITIES OWNED BY THE UNITED STATES GOVERNMENT—Continued
COMPILED FEOM LATEST REPORTS RECEIVED BY THE TREASURY, OCTOBER 31, 1938—Continued

Cap!talMo(WuEmcyCorpoaﬁons—C
Mofcmmlnmmmmﬁveswqukednndathemvﬁouof&c.wouhe Farm Credit Act of 1933, approved June 16,

e S ST M S T R e o S S i T o e $50, 000, 000. 00

CapitﬂstockotBannlotCoopemﬂvesmukedunduthepmvklonsotSec.!oonheFamCmdi:mollm,appmedJumls.lm. 2, 000,000.00
Total 681, 876, 057. 70

Other Ob) and Securities: $2 681, 876,

O of Carriers acquired pursuant to Sec. motthe'l‘msporm!on » approved Feb. 28, 1920, as amended $5, 007, ¢00. 00

Obligations of Carriers pursuant to Sec. 210 of the Act,spptoved!‘eb.-a.lm,uam ded 25,223,232, 55

Obligations by the Federal Emergency Administration of Public Wor 38,761, 117.46

Nmm MMAM Credit Administration evidencing gadmeasmade from the Revolving Fund created by the Agri- 98,024, 636,43

Securities roceived from the n Finanoe Corporation under provisions of Public, No. 432, dated Feb. 24, 168, --ommmmm oo 2,707, 109,00

Securities by mSeacmrmeVavyonamtdsshsolmlnspmmy 4, 635, 766. 22

mmmbymummdsmmmmm account of sales of ships, etc.......... 61,054, 190. 32

. bﬂazionsothrmm(orseed.(eed.snddrongh:relmﬂammdein ce of various acts from 1921 to 1938 142, 229, 339. 42

Obﬂgntiomotmmtotuoppmducﬁonmmm gmuamor ec.zo{thaactspprovedun.zz. 1932, as amended............co.... 32, 345,046. 25

bﬂaﬁmmndtlmsmundnmmpmwo( 30 (a) of the Emargancy mnMonga':nActolmss approved May 12, 1933, 5,908 52

Secaritiss recsized by the Farm Secarity Admiaistration. 177,079, 72L. 41

y the B Els:trification Administration. . 75,678,625.73

received by the Pasrto Rico Raconstraction Administration?, 4,492, 142.09

Securities received by the Secretary of Lnterior, Loans to Indians. 2, 132, 850.90
Total. 6689, 467, 088. 30
Grand total iy £15.402. 33 792.39

. MEMORANDUM

Amount due the United Statas from the Central Branch Union Pacific Ratlroad on account of bonds :_sued (Pacific Railroad Aid Bonds scts approved July 1,
1862, July 2, 1864, and May 7, 1878): 21.600,000.00
Interest - = 1, 645, 889, 99
Total emammee e anceaanemen $3,245,888.99
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1 Division of German bonds

of the face value of the securities therein
allowance imate based upon best in;

between private
formation available ai
1 its duties. a more sccurate division

swards and Government awnrds is an
time. Wren Mixed Claims Com-
i may be made. Awards cen-
hear interest. hat the agzreca;

pal and interest due
mILissicn. Bonds for private
to be distributed

Treasury, the s
departmonts and esta
at of Oct. 13, 1925,

m other Government
has been funded u agreeme

Dot been exchanged for the new bo

ecences between principal here stated and face amount

agreements represent d
gold bonds of the respective

nds of that Govern-
of obligations provided
under the funding
been or will be deliv-

t the Government of the United
this indebtedness of the

ing $21,970,560.43 represent-
. Payment of which under

years
principal smouat of mmmn. whicg.f
pur<tant agreement
‘Nicaragus, ravified by the

ferred payments for w
governments have

t has beea notifled tha

ade on (Covern-

German
States will look to the
of Austria to the G
amount (366,560,
nt:gttmingznd

overnment of the United
560.43) included bonds AgRTreRa
i npaid during first 14 years
ears.

lgations in the prin;

Apr, 14, 1938, between the United States
on June 13, 1938,

{ Home Owners®

Loan Carporation finds ma.
* Reconstruction

Finance Corporation fund:
amonunting to $1,000,000, set aside
des Reco

de available for capitas stock suhscriptions.

anting to $20,000,000, and appropri-
for capital stock suhseri
Corporation funds amounting to $42.544,482.07.

’
[\
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84 TAXATION OF GOVERNMENT SECURITIES AND SALARIES

STATEMENT OF HENRY 0. MURPHY, PRINCIPAL ECONOMIC
ANALYST, TREASURY DEPARTMENT

Mr, Moreny, The chart (exhibit 1) has two banks or sets of bars,
The up‘mr bank divides the total amount of tax-exempt securities
outstanding by classes of securities, ench bar being in turn sub-
divided by class of holder. The lower bank divides the amount of
tax-exempt securities outstandin% by classes of holders, each bar be- .
inﬁ‘in turn subdivided by class of security.

he estimates with respect to classes of holders other than indi-
viduals are subject to & small margin of error, The estimates with
respect to individuals are obtained by subtracting the aggregate
amounts held by the other classes of holders from the total amounts
outstanding. The term “individuals” as used in the chart, includes
fiduciaries and trusts, v

At the point in Mr. Hanes’ testimony where he introduced the
chart, reference was made to the fact that more tax-exempt securi-
ties are outstanding than can be absorbed by individuals subject to
high surtaxes, This is clearly shown by the chart. For example,
commercial and ]privnte banks derive very little benefit from the tax-
exemption privilege, and yet they hold almost as many tax-exempt
securities as individuals,

Senator LoaaN. Can you tell us offhand the difference between

the quantity of revenue that would be produced by the local and
State securities ns against those which are Federal?
, Mr, Murery. Our revenue estimates, I believe, are broken down
into the amount that would be derived by taxing State and local se-
curities and the amount that would be derived by taxing Federal
securities, I believe Dr, O'Donnell can ;iive you this break-down,

Senator Logan. I think it would be well to have it stated in round

numbers,

STATEMENT OF DR. AL F. 0'DONNELL, ASSISTANT DIRECTOR OF
RESEARCH AND STATISTICS, TREASURY DEPARTMENT

Mr. O'Donnent. You will recall, Senator Logan, that the Under
Secretary presented a range of estimates of from $179,000,000 to
$387,000,000 increase in income-tax receipts of the Federal Govern-
ment in years following the refunding of all of the tax-exempt se-
curities now outstanding, assuming that no future governmental
issues of securities will contain the taux-exempt privilege.

Estimates of this character are presented in terms of a range rather
than as one figure not only because business conditions will vary from
year to year and therefore the effective rate of tax will vary, but also
because of different assumptions as to the ownership of the taxable
governmental debt at that time, Among the many assumptions
which must be made, one important one is that relating to the
increased yield which individunls with large incomes will achieve
by investing in industrial enterprises iustead of in tax-exempt se-
curities as at present. A further assumption must be made as to the
extent to which these taxpayers invest in such enterprises instend °
of in the new governmental securities which it is assumed will be
issued to refund the present tax-exempt issues.



TAXATION OF GOVERNMENT SECURITIES AND SALARIES 35

The $179,000,000 estimate combines all of the conservative assump-
tions and the $387,000,000 estimate combines the liberal assumptions
as to the increased income-tax receipts which the Federal Govern-
ment might expect to receive. Seventy-two milllon dollars of the
$179,000,000 conservative estimate is expected to be derived from tax-

ng the income from the securities of the Federnl Government and
its instrumentalities which are now (ax-exempt, and $107,000,000

_is expected to be yielded by taxing under the Federal income-tax
laws income from {he State and local governmental securities, ‘The
estimate of $837,000,000 may be correspondingly broken down into
an estimate of $139,000,000 from taxing the income received from
Ifederal securities and $198,000,000 from taxing the income received
from State and local governmental securities, Of the $337,000,000
estimate, $69,000,000 are expected to come from corporations and
$268,000,000 from individuals, Of the $179,000,000 estimate, corpora-
tion income taxes are expected to be increased by $48,000,000 while
those of individuals will be increased by $131,000,000.

Senator Austin. Have you figures corresponding to that with re-
spect to salaries and income?

Mr. O'DonneLn. The Federal Government now taxes the salaries
of Federal employees so that no additional revenue will acerue from
that source. The $16,000,000 estimate which the Under Secretary
gave you was the amount of Federal income tax expected to ibe
realized from taxing State and local salaries on which Federal incofne
tax is not now being }m d.

We have no knowledge of how much the respective States under
the existing State income-tnx laws would derive by virtue of their
ability to tax the salaries of ¥ederal employees,

Senator Looan. It might depend upon the rate?

Mr. O'DonNeLn. Depending upon the rate, and whet jurisdiction
each State would have over the Federal salary of any particular

erson. .
P The CuamrmaN. Have you made a further break-down as to the
ratio between Federal tmd) State employees with respect to the recent
decision in the New York-New Jersey case as to what income you
would derive if ¥ou taxed all classes of State and municipal officers
and employees whom you may tax under the authority of that recent
decision ?

Myr. O'DonneLr., There is some dispute about that. We just do
not know who would be covered. That is a matter of controversy.

. The ?Cmnmmu. Do you have any further questions, Senator
ogan’

Senator Loaan. I do not care to ask anything now, but I assume
that Mr, Hanes will be available if we desire to obtain additional
information, I would like to study his statement, and, if there is
anything I do not understand, I wonld like to ask if he can reappear,
i fr. Hanes, That is entirejy satisfactory, I can appear at any
time.

The Cuairman, Is there anyone else from the Treasury that you

desire to have heard now?

Mr. Hanes. I believe not. We are available at all times,

The CuamMan, It is the plan of the committee that we should
now hear from the Assistant Attorney General, Mr. James W. Morris,
who has made a legal study respecting this question.
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I think that it would be very well that the representatives of the
Treasury Department be here while he testifies.

Mr. Hanes. I asked that the Chief Counsel of the Bureau of In-
ternal Revenue be here to make a statement, and he is desirous of
being heard.

Mr, Wencner, It would be satisfactory to me for Mr., Morris to
complete lis statement.

The Cramman., We will now hear the statement of Mr. James W.
Morris, Assistant Attorney General, who has made an exhaustive
investigation of this question from a legal standpoint.

Before Mr. Morris beging his statement, I will state that the com-
mittee is agreenble to hearing from those who are in opposition on
February 7, 1089, at 10 o’clock. It is our desire to hear the argu-
ments to be presented by the Treasury Department and the De-
partment of Justice and at the conclusion’ of that testimony we will
adjourn to February 7 at 10 o'clock. So, I might say, if it is satis-
factory to the committee, that we will try to finish this afternoon,
and then we will adjourn until February 7 at 10 o’clock.

We will now hear from Mr. James W, Morris, Assistant Attorney

General,

STATEMENT OF HON. JAMES W. MORRIS,‘ ASSISTANT ATTORNEY'
GENERAL

Mr, Morrts. Mr, Chairman and members of the committee : Shortly
after the President’s message to Congress of April 25, 1938, the De-
partment of Justice was requested by the Treasnr{ Department to un-

ertake to bring together for the convenience of the nppro*ninte com-
mittees of the Congress, all relevant data on the legal problems
affecting the legislation proposed in that message. This study was
concluded and a rglport, together with six volumes of an cg)pendix
transmitted to the Treasury Department on June 24, 1938, Copies of
the study and appendix have also been furnished to this committee, to
the Senate Finance Committee, the Ways and Means Committee of
the House of Representatives, the Joint Committee on Taxation, and
to sevoral libraries. Printed copies of the study, without the appen-
dix, have been rather generally distributed to those interested.

The legislation recommended by the President (1) would sutiject
to the Federal income tax the interest paid on future issues of Fed-
eral, State, and municipal bonds, and the salaries of State and -nu-
nici{)al officers and employees; and (23 would permit State taxation
of the interest on future issues of Federal bonds and the salaries of
Federal officers and employees within their taxing jurisdiction.

The study falls into two parts, the first relating to the decisions of
the Supreme Court which bear on the pertinent tax imiminity prob-
lems, irrespective of the sixteenth amendment, and the second ex-
plorfng the interpretation of that amendment. T shall not, of course,
undertake here to discuss these problems with the detnil and particu-
larity with which they are examined in the study. T can only hope
to point out the various arguments which may be drawn from that
study which seem to {ustlfy the enactment of the proposed legisla-
tion, and which should be urged upon the courts in any judicial

.examination of such legjslation.
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Quite apart, then, from the meaning and effect of the sixteenth
amendment, it may be well to trace from its origin the doctrine of
intergovernmental tax immunity, That doctrine stems from AMe¢-
‘Culloch v, Maryland, It was fashioned in order to protect an im-
portant Federal policy from complete frustration at the hands of
dissident States, The Bank of the United States was established in
1816, Within 8 years eight States had enacted laws designed to
senilize the bank or expel its branches from their territory, The
State of Maryland enacted legislation which provided that if any
bank established a branch office in the State without State authority
(obviously aimed only at the Bank of the United States) it must
1ssue notes only in specified denominations and only on stamped paper
to be purchased at preseribed rates from the treasurer of the western
shore; alternntivel{, the branch office could gain exemption frorn
these requirements by the payment in advance of $15,000 a year. In
an action against the cashier, the State court rendered judgment for
the statutory penalties,

When the matter came before the Sug{reme Court, a disti:‘liguished
.arrar of counsel presented the cause. No one questioned Webster’s
emphatic insistence that the bank could be destroyed if the State
were empowered to enact any tax. The Court unanimously declared
the tax to be invalid. Chief Justice Marshall stated his famous
:apothegin that the power to tax involves the power to destrog. It
is not conceivable that the result of that case could have been differ-
ent. Although not pitched on the ground of discrimination, such
destructive discrimination was obviously present. It is illuminating
that the Chief Justice never departed from the proposition that the
Constitution makes the Federal laws supreme. The argument was
made that to sustain the right of the General Government to tax
banks chartered by the States, equally sustains the right of the
States to tax banks chartered by the General Government, To that
argument Marshall said:

But the two cases are not on the same reason. The people of all the States
have created the General Government, and have conferred upon it the general
power of taxation. The people of all the States, and the States themselves,
are represented in Congress, and, by their representatives, exercise this powe:r,
When they tax the chartered institutions of the States, they tax their con-
stituents; and these taxes must be uniform. But when a State taxes the
operations of the Government of the United States, it acts upon institutions
created, not by thelr own constituents, but by people over whom they claim
no control. It acts upon the mensures of a Government created by others as -
well as themselves, for the henefit of others in common with themselves, The
difference is that which always exists, and always must exist, between the
action of the whole on a part, and the action of a part on the whole—between
. the laws of a government declared to be supreme, and those of a government
which, when in opposition to these laws, {8 not supreme,

In three cases during the next 50 years the Court had occasion to
-declare State taxds on Federal instrumentalities to be invalid.
‘shall not undertake to discuss Osborn v, United States Bank, Weston
v. City Council of Charleston, and Dobbins v. Commissioners of Erie
County. Suffice to say that the ground of each of these decisions was
the constitutional supremacy of the Federal Government,

No Federal tax upon a State instrumentality was assailed until
1870 in the case of Collector v. Dag{. The Income Tax Acts of the
Civil War geriod Jaid a tax upon the income derived from certain
sources “and any other sources whatever.” Judge Day, judge of the



88 TAXATION OF GOVERNMENT SECURITIES AND SALARIES

Massachusetts Court of Probate and Insolvency, was subjected to the
Federal income tax under that provision. Having paid the tax, he
brought suit for refund, and the Supreme Court, making a sharp
departure from the earlier cases, held that the tax immunity estab-
lished in MeCwlloch v, Marylrmé was reciprocal in its nature. Jus-
tice Nelson, speaking for the Court, considered that the power of the
Federnl Government to tax an officer of a State government might
“defeat all the ends of government.,” Justice’ Bradley dissented be-
cause the State officer was nlso a citizen of the United States and
subject to the constitutionally supreme texing power of the Central
Government. Collector v, Day has never been expressly overruled.
I shell presently discuss, however, more recent decisions of the Su-
preme Court which seem to take from that case much of its supporting

reasoning.

The lagt of the Civil War income-tax acts was made to apglg only
for the years 1870 and 1871, The next income-tax act passed by the
C,oni:ress was the act of 1894, The critical language of this act was
similar to earlier income-tax provisions. It lay a tax on gains, Proﬁts,
and income from certain enumerated specific sources and “all other
gains, profits, and income derived from any source whatever.” Out
of deference to Collector v. Day, a proviso was made that “salaries
due to State, county, or municipal officers shall be exempt from the
income tax herein levied.” There was no exemption of the interest
from State and municipal bonds.

It was this situation that gave rise to the case of Pollock v. Farmers’
Loan & Trust Company, decided by the Supreme Court in 1895,
Although the Court had held in Springer v. United States in 1880,
that the general income tax imposed by the act of 1864, as amended
b}y the act of 1865 was “within the category of an excise or duty,”
that it was not a direct tax, and was not subject to the rule of appor-
tionment, the contention was made in the Pollock case that the income
tax there involved was a direct tax and therefore could not be laid
unless apportioned, in accordance with clause 8 of section 1 of article
I of the Constitution, “among the several States * * * gaccording
to their respective numbers,” and clause 4 of section 9 of article I,
which provides that no direct tax shall be laid “unless in proportion
to the census or enumeration hereinbefore directed to be taken.”

Rather sketchily, the facts in the Pollock case were these: Pollock,
a citizen of qusnc’husetts, was a stockholder in the Trust Co., a New
York corporation. He filed a bill for an injunction to prevent the
Trust Co. from paying the income tax, The bill alleged that the
Trust Co.'s eapital was $5,000,000, of which $1,000,000 was invested
in real estate, $2,000,000 in bonds issued by the city of New York, and
$1,000,000 invested in corporate bonds. The total income for the year
1894 was alleged to be $300,000 of which $50,000 wgs derived from the
real estate, and $60,000 from the municipnl bonds. It was also alleged
that the Trust Co. held ns trust property real estate of the value of
$5,000 000 from which it reccived trust income in the amount of
$200,000 per annum. The defendants demurred, the demurrer was
sustained and the bill dismissed.

Thereupon an appeal was allowed to the Supreme Court. Mr.
Chief Justice Ful er wrote the majority opinion which was first
handed down. In this it was held: (1) The tax on income from real
estate was a direct tax on such realty and void for lack of apportion-
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ment; and (2) the tax on income from State and municipal bonds
was o tax on the power of the States and their instrumentalities to
borrow money and consequently re&)ugnant to the Constitution, The
Court being equally divided on all other questions, they were left
undecided, ~ Mr, Justice Field delivered a specially concurring opin-
ion, Mr, Justice White and Mr. Justice Harlan dissented on the
first question decided, but agreed on the second,

A rehearing was granted in the case, and the opinion of the
majority on rehearing, among other things stated :

We are now permitted to broaden the fleld of inquity, and to determine to
which of the two grent classes u tax upon u person’s entire income, whether
derived from rents, or products, or otherwise, of real estate, or from bonds,
stocks, or other forms of personal property, belongs; and we are uvable to
conclude that * * * [it] is so different from a tax upon the propertfr itgelf
that it Is not a direct, but an indirect tax, in the meaning of the Constitution.

The Chief Justice mentioned the argument (and rejected it) “that
income is taxablo irrespective of the source from whence it is
derived.” It will be observed that here there was not the difference
made—1I speak now of the last opinion in that case—between income
from municipal bonds and income from other personal property.

On the other hand, the opinion states:

¢ ¢« * {t follows that If the revenue derlved from municipal bonds cannot
bhe taxed beeause the source cannot be, the sume rule applies to revenue from
any other source not subject to the tax; and the lack of power to levy any but
an apportioned tax on real and personal property equally exists as to the
revenue therefrom.

It will thus be seen, I think, rather clearly, that the Pollock case
is grounded upon a refusal to recognize income, without regard to
its source, as the subject matter of the tax. On the contrary, the
burden of the tax was considered ns falling upon the source. The
Court clearly considered that income should be broken down into its
constituent 1tems and each traced to its source to determine the lia-
bility for income tax. It was not then recognized, as it has been
since by the Supreme Court in the Cokn case, that the tax is “a
necessary payment for the privi]ege of living in organized society”
and “neither the privilege nor the burden is affected by the character
of the source from which the income is derived. For that reason
income is not necessarily clothed with the tax immunity enjoyed by
its source.” Nor, was it then recognized, as it has been since by the
Supreme Court in the Hale case, that—

* ¢ * the tax complained of ¥ * * ig not laid upon tlie obligation

] [b“t] * & @

to pay the principal or interest created by the bands * *
fs Iaid uwpon the net results of a bundle or aggregate of occupations and

Investments.

As T have said, McCullock v. Maryland was not %rounde‘d upon
the discriminatory nature of the tax there involved, although it was
a discrimindtory tax, Indeed, the Court sanctioned certain nondis-
criminatory taxes on the land owned by the bank and shares of the
bank owned by the citizens of Maryland, Subsequently, however, in
Dobbins v. Commissioner of Erie (f’ormt:y, the Court held a Pennsyl-
vania State tax to be invalid when applied to a captain of a United
States revenue cutter, even though the argument was made and not
disputed that the tax there was nondiscriminatory. And, in Bank
of Camnterce v. New York City, the Court expressly rejected the argu-
ment that the earlier cases protected Federal instrumentalities only
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from diserimination and not from general taxation. But in more
recent cases the Court, in sustaining a tax against those who claimed
immunity, has noted the absence of discrimination in the taxes in.
volved, This was done in Metcalf & Eddy v. Mitohell in 1926, and
in theSohuylkill Trust Co, case where the Court struck down a tax
on the ground that it was discriminatory.

The Crammman. Mr, Morris, may I interrupt?

Mr, Mornis, Yes, sir,
The Crairyan, Before you get away from the Pollock case.

Mr. Mornis, Yes, sir,
The CHAIRMAN, ’Which, of course, is one of the principal impedi-

ments,
Mr. Morris. The impediment case,
The Cuamrstan. To o statute here, I understand that while there

was a division as to the question of that part of the tax which could
be said to be a tax on real estate, the Court was unanimous in
its view that there could be no income tax upon the income from
municipal and State bonds.

Mr, Morris. That. is right.

The Cramman. There is not any question about that.

Mr., Morris. That a tax which diseriminates against )l)ersons deal-
ing with either the State or the Federal Governments does threaten
the existence of the dual system is hardly open to question, It seems,
however, more and more to be thought that, where the tax does
not discriminate but simply makes for an equality of treatment,
there is no threat to the existence of the State or, conversely, to the
Federal Government. Indeed, there the reason for the immunity rule
ig absent. Tt would seem certain that this is particularly true where
the legislation, as that here under consideration, not only addresses
itself to transactions of the future so that those who might be thought
to be immune will not suffer any burden of unexpected taxation, but
which legislation, as well, provides that the States may have the
right to tax that kind of income from Federal sources which, derived
from State sources, is made subject to Federal taxation, Thus, all
citizens, whether or not employed or having contractual relations
with either the State or Federal Governments would be treated alike
and each, being a citizen of both governments, would pay his proper
share for the support of both,

The CrarsaN. Let me here ask: Is there any other existing situa-
tion where the Federal Government authorizes State taxation of a fed-
erally incorporated corporation than in the case of national banks?

Mr. Mornis. I was going to answer national banks,

The CrAmaN. Do you mean you will cover national-bank taxa-
tion later? .

Mr. Morris. No, but I do mention cases which show the impo-
sition of State taxes and the validity of those taxes with respect
to matters which might and would under the Pollock case have
been considered to have been immune from such taxation. And
I think that rather clearly points out that there is the right on the
part of the Congress, and in fact it has been expressly so held that
the Congress can waive immunity.

The CrammaN, As they do in the case of national banks?

Mr. Morris. We believe so, and I think it is in Van Allen v. The
Asseesors, and I do mention that case in connection with the anal-
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ogous points of the departure, or the points of departure in anal-
ogous fields from the Polloock case.

The Cuairman, And if we izo into this reciprocal arrangement, it
could be, of course, done on the same basis that we authorize taxa-
tion by State authorities of national banks, in that they must be
treated in the same manner that the State treats its own corporations,

Mr, Morris, Precisely. The discriminaion could not be ({)ermxtted
there. And I should like to emphasize even more than I did in the
statement I made that there can be no question as to Congress waiv-
ing the immunity.

T'he Cramrnan, Further, in connection with that question, it would
be helpful to me if you would tell us if there is any other instance
where the Federal Government has authorized taxation by State
authorities than in the cage of national banks? How is it with re-
S{)cct to these federally chartered buildinf; and loan associations?
Would you look into that and see whether they are taxed or not?

Mr, Mormis. There are provisions with respect”to those agencies
that do permit certain taxation, and I will undgrtake to submit to
the committee a more definite statement on that point.

The Crammax, I think it would be helpful to us to have all in-

stances where the Government does authorize taxation by the State
of its creatures,
+ Mr. Morris. I believe following my statement that Mr. Gardner,
who worked with particular detail on this subject, might enlighten
the committee further, and, su]pplelnentmg what he says, I should
be glud to give a statement on that precise point.

The CuAmman, Yes,

Senator. AustiN, I should think it would be well also, because T
believe it falls in the same line of study, to consider those cases where
there is a division of jurisdiction between State and Federal Govern-
ment with respect to lands and structures on those lands,

Mr. Mornis, Yes, sir,

Senator AusTIN. In some cases the possession by the State has been
greater than in others, the possession of jurisdiction by the State
government,

Mr. Morris, In many cases it has been so.

Seuator Austin. And if you extend your study to take in those
cases, I think it would helg us somewhat,

Mr, Morris. All right, Senator.,

The Cramman, You were on page 9.

Mr. Mormis. Yes, sir. I was trying to bring the thought of what
I just said in connection with that which follows: I was pointing out
that the legislation considered particularly lacks anything which could
be said to be discriminating, or of a discriminatory nature, in that
it acts upon the future rather than the past, and therefore does not
subject people who were thought to be immune when they entered
into transactions to such taxation, and it extends to, the States the
right to tax similar income from Iederal sources, so there would be
no discrimination between those who might be looked upon as citizens
of the State and those who were taxpayers of the Federal Government.

If we look at the action of the Court in somewhat analogous and
related fields, we find that there has been wide departure from much
upon which Oollectorv. Day and the Pollock case were grounded. In
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Flint v. Stone Tracy Oo. a tax was laid upon corporations measured
b{y their income “from all sources during such year.” This tax, in-
cidentally, was enacted in 1909 by the same Congress which proposed
the sixteenth amendment. In this case the corporation had received
a substantial amount of income as interest derived from State and
municipal bonds, Nevertheless, the Court there held, sustaining the
tax, that such tax was in the nature of an excise tax and, therefore,
was not “the legal equivalent of a direct tax on the” bonds.

The Crramman, That is a little cloudy to me, but ?ust where does
that differ from the ruling in the Pollock case? Perhaps I had bet-
ter put it the other way, is seems to me diametrically opposite to the
ruling in the Pollock case.

Mr. Mornis, It seems to me so, too, Senator, But the way they
arrived at it in the Pollock case, they said the income derived from
this piece of property was tantamount to the proPerty itself,

However, as Jou pointed out in your question, the members of the
Court dissented from that in the first instance with respect to per-
sonal property, although s]mrini,; the thought that neither directly
nor indirectly could a tax be laid upon income derived from State
bonds or subdivisions, That being so, they came to that view be-
cause they looked at the source from which that income was derived,
and](;mldzng that the source could not be taxed, held that the income
could not, -
_ Now, in the Flint v, Stone Tracy Co., the reasoning was that Con-

ess has a right to lny a tax on the operation of a corporation, the

oing of business. They have a right, so the Court said, to measure
that tax by the income which it receives, and even though part of
that income comes from sources which cannot be taxed, that does not
vitiate its being included as a mensure of the tax. It is a bit of dia-
lectic reasoning, and when the substance is looked at it seems to me,
as it does to the Senator, that it is a wide departure from what was
done in the Pollook case. But it is only one of such departures.

This decision has been reaffirmed and followed in Educational
Films Corporation v. Ward and Pacific Co. and Johnson. 1 think
that is inaccurate in its reference to the case, and it should be Educa-
tional Films Corporation v. Ward and Pacific Co. v. Johnson. The
former case u(yheld a State franchise tax, measured by net income
which included the then exempt copyright royalties. The latter case
sustained a similar tax measured by income which included the
interest on tax-exempt State bonds.

Again, in Van Allen v. The Assessors—that was the case I men-
tioned in response to your question a moment ago—the Court has
held that the Congress may grant to the States the right to tax a
stockholder of a corporation without deducting the full value of
Government bonds held by such corporation. This decision was
based in part upon t-he‘gower of Congress to waive the immunity and
in part upon the ground that a tax on the shares was not the equiva-
lent to a tax upon capital. There has naturally been developed by
the Court the exception to this rule that the tax must not discriminate
against corporations holding United States securities. This was
done in the Schuylkill Trust Co. case, to which I have referred.

In another annlogous field, the Court has held that the New York
inheritance tax could be imposed upon a bequest of United States
bonds, and, conversely, in Greiner v. Lewellyn, the Court upheld the
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Federal estate tax as applied to an estate including municipal bonds.
It followed naturally, in Wilcuts v. BRunn, that the Federal income
tax could be imposed with respect to the capital gnin on the resale
of municipal bonds,

It is difficult to see how the holder of Government.bonds has any
different relation to the Government from one who has any other
kind of contract with the Government, The former pays money to
the Government and receives in return a promise to pay the agreed
interest and to repay the principal..

The Cuamman. Take that sentence at the bottom of page 10 and
the to‘p of page 11: “In another nna]ogfous field, the Court has held
that the New York inheritance tax could be imposed upon a bequest
of United States bonds”—was there anything similar to what is now
said in these bonds to the effect that they are taxable? ,

Mr. Morris. No, sir; it did not rest upon the provisions of the
bonds, It rested upon this: That the Court there held that the tax
exemrtion of the bonds would not render them immune or free from
taxation ns respects the passing of those bonds by death from the
-decedent to the person that received them at death,

In other words, the State, they said, had the right to control the
matter of inheritance, and the Stute (iid, and the act of passing at
death was an operation, an act which could be made the subject of
a State tax, and that is the reasoning that conversely is applied when
the Federal tux is imposed upon the passing of municipal or State
bonds, It is an excise rather than a direct tax.

I will point out that it is difficult to differentiate between a bond-
holder and a contracfor with the Government. The latter either
transfers goods to thé Government, or performs services for it, or
both, in return for the promise of the Government to make the agreed
payments, At the time of the Pollock case, it was established that
the operations of the Government contractor could not be taxed, but
'subse(‘uent decisions of the Court have now established beyond dis-
pute that the Government contractor is fully subject to non-diserimi-
natory taxation on his receipts from the Government. In Metcalf &
Eddy v. Mitchell, the Federal income tax was sustained as applied
to a firm which did consulting engineering work under contracts with
States and municipalities. That case has been consistently followed,
even to the 1pc)int, in James v. Dravo Contracting Co., decided at the
last term of Court, that the State of West Virginia could lay a tax
of 2 percent on the gross receipts realized within the State under
~ a contract for the construction of locks and dams for the United
States. The Court here emphasized that the tax was nondiserimina-
tory, and that it was valid even though it might result in added cost
to the Government.

In Gillespie v. Oklahoma there was involved a net income tax im-
posed on the lessee of Indian oil lands, Following the Pollock case,
the Court there reached the conclusion that the tax on the income was
the equivalent of taxing the lease itself. It, therefore, held the tax to
be invalid, and, in Burnet v. Colorado Oil & Gas Co., the Court fol-
lowed the Pollock case again, and again held such tax to be invalid.
But, in Helvering v. Mountain Producers Corporation, also decided at
the last term, the court expressly overruled both the Gillespie case
and the Coronado case. There the Chief Justice, speaking for the
‘Court, stressed the expanding need of the State and Federal Govern-
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ments for revenues and the undesirability of exempting a private
entrepreneur from nondiscriminatory taxes, holding that the net in-
come tax upon the lessee had only an indirect and remote effect upon
the Government lessor, not sufficient to invalidate the tax,

The CuaryaN. What year was the Gillespie case decided?

Mr. Morris. I have forgotten, but I can easily find out and let
you know, It was 1921,

The CuamryaN, And the Coronado case?

Mr. Morris. In 1925, ~

The CaairMaN. And the Helvering case last year?

My, Morris, Last term.,

The CHAmRMAN, 1937 or 1938¢

Mr, Morris. That is right.

In the fields of interstate commerce and foreign exports there have
been decisions which are incompatible with the Pollock case. In
United States Qlue Co. v. Oak Oreek, the Court sustained a tax on the
net income realized from interstate commerce, saying:
¢ & * §f there be no discrimination against interstate commerce *
it constitutes one of the ordinary and general burdens of government *

The Oak Creek decision has been consistently followed, The Con-
stitution expressly provides that no tax or duty shall be lnid on arti-
cles exported from any State. Yet it is settled that Congress may tax
the net income realized in the business of exporting. 'i{he Coutt, in
Peck & Co. v. Lowe, said:

It [Revenue Act of 1913] is not laid on income from exportation because of

its source, or in a diseriminative way, but just as it Is lnid on other income,
* * At most, exportation is affected only indirectly and remotely,
And, finally, in this connection, it has been settled, even before the
Pollock case, that the Constitution does not protect a State bond-
holder against taxation by another State. In Bonaparte v. Taw Court
the Supreme Court said: :

It s true, if n State could protect its securlties from taxatlon everywhere,
it might succeed in borrowing money at reduced interest; but, inasmuch as It

cannot secure such exemptlon outside of its own jurlsdictlon, it is compelled
to go into the market as a borrower, subject to the same disabilities in this

particular as individuals, ‘

Of course, the classic reason for extending tax exemptions to a
private person who has dealings with the Government is that, if he
were taxed in this respect, the taxing government would have the

wer to prevent his entering into such transaction, and, accord-.
ngly, could destroy the pertinent function of the other government.
It is this that has played such a part in the earlier decisions of the
Court. It has never been, so far as I know, expressly rejected by a
majorit]y of the Court. It does appear, however, to have been recog-
nized that there may exist a power to tax even though there be no
gower, by discriminatory taxation or otherwise, of destruction, Mr.

*
LI N

ustice Holmes stated it well, in a dissenting opinion in the Panhan-
dle Oil Company case, in which he was joined by Justices Brandeis,
Sutherland, and Stone. Speaking of the earlier decisions, he said :

In those days it was not recognized as it 18 today that most of the distine-
tions of law are distinctions of degree. If the States had any power it was
assumed that they had all power, and .that the necessary alternative was to
deny it altogether. But this Court which 80 often hag defeated the attempt to
tax In certain ways can defeat an attempt to discriminate or otherwlse go too




TAXATION OF GOVERNMENT SECURITIES AND SALARIES 45

far without wholly abolishing the power to tax. The power to tax i8 not the
power to destroy while this Court sits. The power to fix rates Is the power to
destroy it unlimited, but this Court, while it endeavors to prevent confiscatlon,

dots not prevent the fixing of rates.

The proposition that the power to tax is the power to destroy ap-
rears to be contradicted by half a hundred cases ‘of the Supreme
ourt itself. In Western Union Telegraph Company v. Massa-

chusetts, the Court sustained a State tax upon the capital stock of a
corporation considered to be a governmental agency; that is an
n;iency of the National Government. But the Court recognized that
“the State conld not interfere by any specific statute to prevent a cor-
poration from placing its lines along these post roads, or stop the
use of them after they were placed there”

From Collector v. Day down through the last term of Court the
development has not been an extension of immunity but o. restriction
of it. First came the distinction between essentinl governmentsl
functions and those that were not. In Flint v. Stone Tracy Co., sev-
eral times referred to, the contenton that certain moneys were re-
ceived for services as trustees and guardians met with the answer
that such income was not immune, In the South Carolina. case it
was held that a State engaging in the business of dispensing liquor
could not claim sovereign immunity from taxation for that activity.
More recently a manager of the Boston Elevated Railroad was denied
immunity from Federal taxation. In the Brush case the superin-
tendent of the water department of New York City was held to be
immune from Federal income tax, but this decision apparently
turned on the proposition that the Treasury Regulation treated him
as not taxable, and the Government had not in that case attacked
the validity of such regulation. The most recent and the most sweep-
ing decision was that in the Gerkardt case, which involved em]])loyees
of the New York Port Authority. That case was decided at the last
term. There the Court did not base its decision on the proposition
that the New York Port Authority was the creature of the State of
New York and of the State of New Jersey, except as showing that
the regulations, referred to in the Brush case, did not apply, but
treated the question as one not having those peculiar circumstances.
While Oollector v. Day was distinguished rather than overruled,
it certainly cannot be snid that it was reaflirmed. In upholding the
Federal income tax there, the Court said—I am speaking of the

Gerhardt caser

The basis upon which constitutlonal tax immunity of a State has been sup-
ported 18 the protection which it affords to the continued existence of the State.
To attain that end, it is not ordinarlly necessary to confer on the State n com-
petltive advantage over private persons In carrying on the operations of its

govemment.
The CuamrMaAN, In Collector v. Day, that was the Massachusetts

judgeship?
r. Morris, Yes, sir; in 1870, It secems that the Federal Govern-

ment enjoys a somewhat different status with respect to tax immuni-
ties than do States, and the Court in the Gerhardt case continued,

and quite noteworthy :

* #* * (Chief Justice Marshall * * * wag careful to point out not only
that the taxing power of the National Government {8 supreme, by reason of the

122256—39-—pt, 1———q4
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constitutionnl grant, but that in laying a Federal tax on State instrumen-
talitfes the people of the States, acting through their representatives, are laying
a tax on thelr own institutions and consequently are subject to politieal re-
straints which can be counted on to prevent anbuse. State taxation of nutional
instrumentalities is subject to no such restraint, for the people outslie the
State have no representatives who participate in the legislation; and in a
real sense, as to them, the taxation is without representation. The exerclse
of the national taxing power §s thus subject to u safeguard which does not
operate when a State undertakes to tax a national instrumentality.

And further it is stated in that opinion:

There are cogent rensons. why any constitutional restriction upon the taxing
power granted to Congress, so far as it can be properly raised by implication,
should be narrowly limited, ¢ * ¢ .

The Cuaraan, By statute or by judicial construction?

Mr, Morris. By jﬁtdicial construction,

The Cuamrman, Before you leave the Gerhardt case, was that a
unanimous decision ¢

Mr. Morris. The Gerhardt case?

The Crairsan. Yes,

Mr. Morris, No. There was a dissenting opinion by two members,
as I recall it,

The CrarmaN. Seven and two?

Mr, Morris, That is my recollection. Seven or six. Yes, there was
one Justice who did concur and said Collector v. Day ought to be
overruled, expressly.

The CHAarMAN, Senator Austin snys his recollection is there was
one dissent and one Jud%e who did not participate.

Mr. Morris. I think there were two dissents,

Mr. GarpNER. Justices McReynolds and Butler.

The CrAamrMAN, Six, two, and onef .

Mr. GArpNER, Neither Justice Cardozo nor Justice Reed partici-
pated in the decision,

The CHalRMAN. You were at the bottom Baragmph on 15,

Mr. Morris, Speaking of Australia and Canada, while, of course,
not authoritative, it is interesting to note that in the somewhat
comparable Federal systems of Canada and Australia the reciprocal
immunity rule stated in our earlier cases were, at first, followed in
both jurisdictions, and in both it has been completely altered. This
is interesting, as I see it, only in that it shows that nondiscriminatory
taxation of those who deal with the local and general governments
does not, as a practical matter of experience, constitite a threat to
the existence of either,

So, quite apart from what effect, if any, the sixteenth amendment
has upon the authority of either the Pollock case or Colleotor v. Day,
those cases seem to stand alone, and much weaker as authority than
would be the case if the Supreme Court in analogous fields had fol-
lowed the principles upon which those two cases rest. "

The President in transmitting his message to the Congress, recom-
mending the legislation under consideration, pointed out that' the
language of the sixteenth amendment would seem to authorize taxa-
tion of income derived from State and municipal, as well as Federal
bonds, and also income derived from State and municipal, as well
a8 Federal offices, He stated that expressions in recent gudicial
opinions lead to the hope that the Court itself would question the
doctrines underlying the tax immunity of such income, and further
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sstated that it was not unreasonable to hope that judicial decision may
find it possible to correct it.

The sixteenth amendment was proposed by the Congtess on the
12th day of July 1909, and was declared in force by the Secretary of
State on the 26th dry of IFebruary 1913, The amendment reads as

follows:

The Congress shall have power to lay and collect taxes on incomes, from
whatever source derived, without apportionment among the several States, and
without regard to uny census or enumeration, -

It would scem, standing alone, very clear that this was a grant of
power to Congress to lay and collect taxes on income without regard
to the source of such income, and without the requirement as to ap-
portionment which seetions 2 and 9 of article I require in the case of
direct taxes. It 'is insisted, however, that this amendment should be
construed, in the light of the power which Congress had to lay taxes
prior to its adoption, and in the light of the situation produced by the

" decision in the Polloclk case whick had led to its adoption,

The Court has said in the Brushaber case, which followed the six-
teenth amendment, Mr, Chief Justice White, speaking for the Court:
" Indeed In the light of the history which we have given and of the declsion in
the Pollock case and the ground upon which the ruling in that case was based,
there {8 no cxcape from the conclusion that the amendment was drawn for the
purpose of doing away for the future with the principle upon which the
Pollock case was declded, that is, of determining whether a tax on income was
direct not by a consideration of the burden placed on the taxed income upon
which it dirvectly operated, but by taking into view the burden which resulted
on the property from which the Income was derived, since in express terms
the amendment provides that Income taxes, from whatever gource the income
may be derived, shall not be subject to the regulation of apportionment.

He thus reasoned that the effect of the amendment was to make a
tax on income no longer a direct tax which must be apportioned but
an indirect tax which must be uniform. The contention in the Brus-
haber case was, in the main, that becuuse there were certain classes
of income not taxed, the tax that was imposed. was not in conformit
with the sixteenth amendment and must, therefore, be apportioned.
There were other features in the case, however.. The only argument
of the Governnient was that the amendment was intended to do awa;
with apportionment, That with respect to what I have just stated,
the Court agreed with the Government, but seemed to narrow the
effect of the amendment to only what the Government contended for
in that case.

In Stanton v. Baltic Mining Co. the contention was somewhat simi-
lar, and Chief Justice White, again speaking for the Court, made a
similar holding,

In Peck & Co. v. Lowe the effect of the sixteenth amendment was
considered, and the Court, speaking through Mr. Justice Van De-
vanter, said:

The sixteenth amendment, nlthough referred to in argument, has no real
bearing and may be put out of view. As pointed out in recent declsions, it does
not extend the taxing power to new or excepted subjects but merely removes
all occasion, which otherwise might exist, for an apportionment among the
States of taxes laid on income, whether it be derlved from one source or another.

And again, in Eisner v. Macomber, Mr, Justice Van Devanter stated :

Aan repeatedly held, this did not extend the taxing power to new subjects but
merely removed the necessity which otherwise might exist for an apportion-
ment among the Stutes of taxes lald on Income,
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In that case Mr, Justice Holmes. dissented, as did also Mr. Justice
Brandeis, with whom M, Justice Clavke concurred,

It was, however, in the case of Avans v. Gore—

The Craryman (interposing). Of course, those two cases tie into.
the Pollock case; and if that 18 the law, it would mean that we could!
not do what the President pm{)osecl in his message of last April,

Mr. Monris, If that view is taken; but I am speaking apart now.
from the argument that I have concluded before we took up the ques-
tion of what the sixteenth amendment means, but only with respect to-
the meaning and effect of the sixteenth amendment, if the sixteenth
amendment be construed as the intimations in those opinions that I
have just stated there, that its only effect was to do away with the:
necessity of apportionment, and that it had no effect in reaching new
or other fields than existed before the amendment, then the question
is not helped by the construction of the sixteenth amendment,

The CramMan, Do you consider that the quoted statements that
you make from the Lowe case and the Macomber case are dicta, or do-
you consider that that was the actual holding of the Court?

Mr. Monms. It is diffieult for me {o say, Senator, what are dicta,

I think that the principle that adheres to the view that it does
not enlarge the power of taxation is stated in Evans v. Gore, which
follows what was said in the other cases.

The CramyaN, You were just coming to that.

Mr, Monrms. I do think the conclusion could have been reached in
Evans v, Gore independent of that construction. ‘

The Cratryan. Certainly.

Mr. Moreris. Though it was unquestionably a part of the reasoning
in which the Court indulged,

It was, however, held in the case of EKvans v. Gore, in which Mr.
Justice Van Devanter, speaking—and it will be noted that he wrote
infons in these three cases that I have referred to—speaking for-
the Court, pointed out the reasons why he held to the view that the
amendment did not reach income theretofore thought to be exempted,
In that case the question was whether or not Judge Evans, a Federal
jn]dge, could be required to pay a Federal income tax on his official
salary.

'I‘h% CrammanN, That was.about 1923, was it not?

Mr, Mornis. T again have not the date of that. I will get it for-

you and give it to you in the morning, )
Mr. Garoner. I do not know, but it is somewhere in that neighbor-

hood, though.
Mvr, Morts, Yes; it was about then, but I will give you the exact:

date of it, ‘ L
The provisions of article IIT of the Constitution are that—

The judges, hoth of the Supreme and inferior courts shall hold their office:
during good behavior and shall at stated times receive for thefr service, n com-
pensation which shall not be diminished during their continuance in office.

It was conceded that if the tax amounted to a diminution the tax
was invalid. Indeed, there the Government further stated that “it
is not, in view of recent decisions, contended that this amendment,
speaking of the sixteenth amendment, rendered taxable as income
anything which was not so taxable before.” Nevertheless, Mr. Justice
Van Devanter, speaking for a majority of seven, entered into n dis-
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«cussion of the meaning of the sixteenth amendment. Reference is
made to the congressional history beginning with the messaﬁe of
Prosident Taft and continuing through the debate on the Borah
‘vesolution. Mr, Justice Van Devanter said :

True, Governor Hughes, of New York, in n messnge laylng the amendment
'hefore the legislature of that State for ratification or rejection, expressed some
apprehension lest it might be construed as extending the taxing power to income
not taxable before; but his message promptly brought forth from statesmen who

participated in proposing the amendment such convineing expositions of its
purpose, as here stated, that the apprehenslon was effectively dispelled and

‘ratification followed.

To that opinlon Mr. Justice Holmes, with Mr, Justice Brandeis
-dissented. 'The dissent was placed on two grounds: First, the tax did
not result in a diminution of the judge’s conpensation; and, second,
even if it did, it was made Inwful by the sixteenth amendment, As
to the second ground, the Justice snid—Justico Holmes speaking:
A second and independent renson why this tax appears to me valld is that, even
it I am wrong as to the scope of the original document, the sixteentli amend-
:ment Justifies the tax, whatever would have been the law before It was applled.
By that amendment Congress I8 given power to “collect taxes on incomes, from
whatever source derlved.” It Is true that it goes on “without apportionment
.among the several States, and without regard to any census or enumeration,”
and this shows the particular difficulty that led to it. But the only cause of
that difficulty was an attempt to trace income to its source, and it seems to me
that the amendment was intended to put an end to the canse and not merely to
-obviate a single result. I do not see how judges can claim an abatement of
thelr income tax on the ground that an ftem in thelr gross income is salary,
when the power is glven expressly to tax Incomes from whatever source derived,

That concludes Justice Holmes® dissenting opinion. But here it
should be noted that article ITI of the Constitution with respect to
diminishing the compensation of judges is for the clear purpose of
protecting the judges, the recipients of such income, rather than to
protect the source of such income, which is the purpose of an im-
munity rule and which the language of the sixteenth amendment
would seem to be addressed to,

These cases show substantially what has been said by the Supreme
‘Court in connection with the effect of the sixteenth amendment in
this connection, It is to bo noted that only a part, and a small part
-of the history and contemporary setting of the sixteenth amendment
has ever heen submitted to, or as far as the opinions show, considered
by the Court in this connection, If the amendmnent is not to be
read according to the natural meaning of its language, but if such
language is to be construed by what extrinsic matters indicate the
intention is, we think it is proper that consideration be given to all of
such extrinsic matters to determine whether or not the intention is
different from such natural meaning,

To do this, one must look first at the history of income-tax legisla-
tion prior to the adoption of the amendment. As I have stated, the
first income tax act was enncted by Congress in 1861, This act was
followed by the act of 1862, the act of 1864, the act of 1865, amended
in 1866, and the act of 1867, all containing the language which it
was considered included all income, that is, from ahy source whatever,
The act of 1870, made applicable to tlie years 1870 and' 1871, did
likewise. ~ It was under those Civil War acts that the case of Collector
v. Day arose, Clearly the words “from any source whatever” were
intended, and were considered by the Court, to include the salary
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received by Judge Day as a State judge. If that had not been so, the
Court would not have reanched the constitutional question as to
whether or not Congress had the power, not the intent, to tax such
salary. Following that decision, when the Income Tax Act of 1894
was passed, although substantially the same language was used,
there was an express provision that it should not apply to the salary
of State officers. There was no express exemption as to the interest
on State or municipal bonds. Therefore, it was intended, and con-
sidered by the Court, to include such interest. Otherwise the Court
would not have reached, in the Pollook case, the constitutional ques-
tion as to the power of Congress, rather than its intention to tax as
income the interest from such bonds.

Furthermore, when the corporation tax was enacted as part of
the Tariff Act of 1909, by the very same Congress which gn‘oposed
the sixteenth amendment, it was provided as I have heretofore said,
that corporations should pay a tax measured by “the entire net in-
come over and above $5,000 received by it from all sources during
such year” and (while the sixteenth amendment was before the States
for ratification, and before a sufficient number of such States had
ratified it), the Supreme Court decided in Flint v. Stone Tracy Co.
that such language included interest received by the corporation on
municipal bonds owned by it.

With this background for the construction of the langiage which
was inserted in the proposed sixteenth amendment while it was in
the Finance Committee of the Senate; it is difficult to sce why the
words “from whatever source derived” should not be thought to in-
clude the income which those words, with immaterial difference in
arrangement, had been repeatedly held to inclide.

It is true that the Pollock case gave rise to the movement for the
gixteenth amendment. It must be remembered, however, that one
of the principal questions involved in that case was the validity of
an income tax on the interest from municipal bonds. It was there
held that such tax was invalid because such income was traced to a
source which itself could not be taxed, It was the source from which
such income was derived that rendered it exempt. When, therefore,
constitutional provision is made that income may be taxed from
whatever source derived, it would seem to be clearly responsive to
the admitted dissatisfaction with the principle that each segment of
income should be traced to its source. Repeating what Mr, Justice

Holmes said:

But tlie only cause of that difficulty was an attempt to truce fucome to its
source, and it seems to me that the amendment was Intended to put an end

to the cause and not merely to obviate a single resutt,

Another part of the background is the agitation that took place,
following the Pollock case, for an income tax, One canniot study that
gerlod, and contemporary ne\vspa}i)er and magazine articles, public

ebates, and political convention platforms, w hout being very sure
that the basic iden behind the movement was that the Federal revenue
system being made up principally of consumption taxes was unfair
and tmijusb in that it placed a burden of sugportin‘z the Government
upon those least able to pay and permitted wealth to_escape. The
movement was as broad as its subject and the evils sought to be reme-
died. There was no exception, exemption, or limitation, express or

“jmplied.
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The Crairyan, Mr. Morris, is there a distinetion, in your estima-
tion, between the power to tax through the Federnl GGovernment State
bonds and the power to tax through the Federal Government muniei-
pal bonds? Do you think they rest upon the same foundation?

Mr, Monris. As I understand the Senator’s question, is there a dis-
tinction between the power of the Federal Government to tax State
bonds and the power of the Federal Government to tax municipal

bonds?

The Cuamrman, Yes.

Mr, Mormis, Not at all, I think if one involves a distinction, the
others do also,

The Cuamman. You think the underlying situation is identical?

Mv, Morris. I do. I see no difference. Let me qualify that by
saying there might conceivably be bonds used for purposes not essen-
tinlly governimental by a municipality so that a different question
might arise, but I am speaking now of bonds that are issued for
strictly governmental purposes,

The Cuamrman. I was thinking, suppose that the New York
Port Authority issued bonds—and it probably has—would there be
any reason to think now, because of the attitude of the Court in the
Gerhardt case, that we might tax the income from the bonds of the
New York Port Authority

Mr, Moreis, While the Gerkardt case dealt with a situation which
the Court pointed out was not of the same character as so essentially
governmental as was the case of Judge Day in Collector v. Day, I am
not at all persuaded that it pitched its decision upon that particular
difference,

I should not like to say that I consider the Gerhardt case as author-
ity for that with respect to thie bonds of such an authority.

The Cuamaan. The groundwork of the base decision in the Ger-
hardt case was that the employees were not performing an essential
governmental function,

Mr, Mornts. I am inclined to think, Senator, that the case goes
somewhat beyond that, As was pointed out, that is true.

The CuamyaN, If that is o fact, and it seems the same renson for
the port authority to issue securities,

1\“1'. Morris. It might, but I should not like to express an opinion
on that.

The Cramnan. That is why I asked whether there was.any dis-
tinction to tax certain bonds not of the State itself, but of corpora-
tions, and so on, created by the State, .

Mr. Morris. I think there is no difference if the instrumentalities
of the State are engaged in governmentil functions, I think the dis-
tinction, if any, might lie here, and that would apply as well to the
State as to an instrumentality of the State, if it was engaged in some
activity, or the bonds were issued for the operation of some activity
that was considered to be not essentially governmental, such, for in-
stance, ns the carrying on of the dispensing of liquor, as was held
in the South Carolina case, which was by the State; and I think the
distinction lies, if there be a disthiction, in the activities, and not in
wfhpther or not it be the State or the subdivision or an instrumentality
of 1t, ‘

The Craraan, But it seems to me there is ground for reaching the
conclusion that if the salaries of the eniployees of that subdivision or
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authority created by the State may be taxed, that were is some
gronnd for thinking that the bonds could be. ,

Mr, Morris, That the bonds could be taxed

The CuairmaN, That the bonds could likewise be taxed,

Mr, Mornris. I think so, too,

The Cuarsan. I think we better suspend until 2 o'clock, if that
be satisfactory.

. (Whereupon, at 12 o’clock noon, a recess was taken until 2 p. m,

of the same day.)
AFTERNOON BESSION

The committee met- pursuant to recess at 3 o’clock p. m.
Present: Senator Brown, chairman,
"The Cuamraan, We will proceed, Mr, Morris.

BTAT*EMENT OF JAMES W. MORRIS, ASSISTANT 'ATTORNEY
GENERAL—Resumed

Mr, Morrts. Mr. Chairman, at the time of the committee’s adjourn-
ment I had been discussing certain of the backgrounds of the six-
teenth amendment; that it had been brought about, or an impetus
had been given to it by the Pollock decision which had dealt with
the question of source, and, it is reasonable to assume the sixteenth
amendment was addressed to it; also the popular agitation for an
income tax which seemed not to admit of any limitation or exception.

Now, as to the legislative history we think throughout the legis-
lative history of the pro{)osal of the amendment there does not ap-
pear affirmatively one thing, prior to its submission, which indicates
that it was intended to be narrower than its full brond meaning, On
the contrary, President Taft in his message stated that he had con-
sidered an amendment unnecessary to an “exercise of certain phases
of this power,” but upon “a mature consideration” he was satisfied
that “an amendment is the only proper course for its establishment to
its full extent.” :

- The CratrmMaN. I would like to keep these dates approximately in
mind. That was in 19099 ‘

hMr. Morris, It was submitted in 1909, and that message occurred
then.

- Benator Brown, of Nebraska, had offered a resolution proposing an
amendment to read:

The Congress shall have power to lay and collect taxes on incomes and
‘inheritances,

Subsequently, Senator Brown introduced a second joint resolution
proposing a constitutional amendment which read, and we think the
omissions ate rather significant. That is why I quote it in full:

The Congress shall have power to lay and collect direct taxes on incomes
without apportionment among the several States uccording to population.

. 'This resolution was referred to the Committes on Finance, of which

Sentt;tor ]zl&ldrich was chairman, Senator McLaurin made the sug-
estion that— : , o

8 T think if the Senator from Nebraska will change his amendment

to the Constitution so as to strike out the words “and direct taxes”

in clause 8, section 2, of the Constitution—which obviously refers to
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clause 8 of section 2 of article 1—and also to strike out the words “or
other direct” in clause 4 of section 9 of the Constitution, he will
accomplish all that his amendment proposes to accomplish and not
make a constitutional amendment for the enacting of a single act of

legli‘slation. )
his suggestion of Senator McLaurin brings into bold relief the
nature of Senator Brown’s proposal, but Senator McLaurin’s sugges-
tion, although subsequently renewed, was not adopted. On the other
hand, on June 28 Senator Aldrich for the Committee on Finance
reported the resolution back to the Senate in the following form:

ART, XVI. The Congress shall have power to lay and collect taxes on incomes,
from whatever source derlved, without apportionment among the several States
and without regard to any census or enwmeration,

It is to be observed that the Committee on Finance changed the
resolution as offered by Senator Brown by, striking out the word
“direct” Qreceding the word “taxes,” and inserting, after the word
“incomes,” the words “from whatever source derived.” While the
official record does not show it, these changes were made, according
to n published letter from him, by Senator Knute Nelson, of Minne-
sota, who was a member of the Committee on the Judiciary. His let-
ter to Mr. Harry Hubbard on May 7, 1920, and published in the
Journal of the American Bar Association stated:

The record may not show it but I Introduced the amendment and the facts are
that at that time Mr. Aldrich was chnirman of the Finance Committee and I

discussed the mutter with him and Insisted on the amendment being inserted .
and he concurred with me and reported the bill with the phrase “from whatever

source derived.”

In a subsequent letter written by Senator Nelson to Mr. Hubbard,
following the decision of the Supreme Court in Evans v. Gore, which
letter was also published in the Journal of the American Bar Asso-
ciation, he stated:

1 have been very sorry to see that the Supréme Court in its declsion, has
utterly ignored the phrase; in fact, treated the amendment as though this phrase
were not a part of it. .

At the time these letters were written and at the time they were

ublished by Mr. Hubbard, Senator Nelson was chairman of the

enate Committee on the J udicmr]y.

Thus, it would seem that while the proposed amendment was before
the Congress there was inserted this language, which by repeated
judicial construction had been determined to include the very char-
lactpxi &f income that is now being considered as the subject of
egislation,

And, finally, as to the views of those who ratified the amendment.
Reference was made in E'vans v. Gore to the message sent by Governor
Hughes of New York to the legislature, recommending the rejection
of the sixteenth amendment. Governor Hughes stated that he fav-
ored an income-tax amendment—

But the power to tax incomes should not be granted in such terms as to

subject to Federal tnxatioh the incomes derived from bonds fssued by the State
its;z}llr, lot; tl:osc: is.sned by munfelpal governments organized under the State's
author 8 .
This proposal is that the Federal Government shall have the power to lay
and collect taxes.on incomes “from whatever source derfved,” s * ¢
_ The comprehensive words “from whatever source derived,” if taken In thefr
natural sense, would include not only incomes from ordinary féal or personal
property, but also incomes derived from State and munleipal securities,
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There was nlso filed before the New York Legislature, by Mr.
Choate, who was counsel in the Pollook case, and four other attorneys,
a memorandum o{)‘posing the ratification of the proposed amendment,
In this memorandum it is stated :

If, in the face of these contontions on the part of tho legislative and executive
branches and of these adjudications by the Supreme Court, the people, who are
sovereign, adopt an amendment expressly conferring the power to tax Incomes
in the broadest terms In our langunge, namely, “from whatever sonree derlved,”
the courts, under settled rules of construction would, as it scems to us, be con-
strained to hold that the words “from whatever source derived” excluded any
implied limitatlon theretofore existing, because otherwise the whole clause
would have no meaning or force. We know of no rule that would warrant the
courts in holding that the words “from whatever source derived,” adopted under
these clrcumstances, were wholly meaningless and ineffective.

Mr. Francis Lynde Stetson filed a specially concurring memoran-
dum with the Legislature of New York in which it was stated:

These words, adopted after and in view of the previous decisions of the
Supreme Court denying the existence of such a power under the present Con-
stitution, would, it scems to me, amount to a valid express delegation to the
Federal Government of the power not previously exercisable by the Congress,
©Otherwise the four words are superfluous, That they are superfluous would
geem to be the opinlon of some constitutlonal lawyers of great abllity and
learning, including the junior Senator from New York and his eloguent col-
league from Idaho.

Such opinfons seem to rest upon a consideration of the undoubted power of
the Congress by due apportionment to impose a direct tax upon any and all
property, and, consequently, upon all incomes except those affected by the
needs of the States for their own sovereignty, and protected only by judicial

decisions now imperiled.
* * * * * * *

But, the amendment now proposed does more. The four words “from what-
ever gonrce derived,” in connectlon with the grant of an express power to levy
a tax upon incomes, almost certainly would be construed to set aside the judi-
clally ascertained immunity of State agencies and instrumentalities necessary

for State administration.

Mr. J. Hampden Dougherty, a supporter of the amendment, re-
plied to the Choate memorandum, He conceded that the proposed
amendment would empower the Congress to tax the interest from
S_tntbel and municipal bonds but argued that such a result was de-
girable,

Senator Root, of New York, on February 17, 1910, wrote to a
nixlember of the New York Senate on the subject. Mr, Root argued
that:

The effect of the amendment will be, in my view, the same as if it said,
“The United States may lay a tax on incomes without apportioning the tax,
and this shall be applicable whatever the source of the income, subjected to
the tax,” leaving the (ftestiou. “What Incomes are subject to national taxation?”
to be determined by the same prineiples and rules which are now applicable to
the detarmination of that question,

The New York State Senator to whom Senator Root wrote was

not convinced and replied:

Great classes of income, the income from real estate and from personal prop-
erty, are now for the first time practieally Imimube even in the direct national
emergency, because of the source from which they are derlved. The proposed
amendment would restore to the Natfon the power to reach these incomes and
all others from whatever source derived, subject only to the restrietions,
implieit or explleit, which are within the Constitution ftself. It i1s in this
intent that the significance of the words “from whatever source derlved”

<learly appears. ’
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He also stated:

1 think 1t will tutn out to be pretty nearly the universal opinfon of the econom-
fats and experts in practical finance that the Governor's fears are ill-grounded.
No harm can come to the credit of State or municipat bonds through the levylng
of a general Income tax,

On February 8, 1910, Senator Borah called the attention of the
Senate to Governor Hughes’ messa;fe and introduced a resolution in-
structing the Senate Committee on the Judiciary to report whether the
contention of Governor Hu(}hes was constitutionally sound, The reso-
lution was placed on the table, subject to call, and on February 10, 1910,
Senator Borah called it up for discussion. He pointed out that the
objections of Governor Hlt)x hes to the general language of the pro-

osed amendment were similar to those urged to the language of the
onstitution itself when it was awaiting ratification of the 13 States.
Both the Constitution and the sixteenth amendment in form provided
for the plenary grants of power, but both were suHect, according to
Senator Borah, to the same im Jied limitations. He concluded that
the amendment did not deal with the question of Fower, but rather
with the manner of exercising that power; that the phrase “from
whatever source derived” added nothing to the force or scope of the
roposed amendment. Senator Brown seemed to agree with Senator

orah, but stated in this connection:

I am not so clear, Mr. President, but that the very fact that the proposed
amendment makes no exception of any income doey not commend it to the
public approval. 8o that, conceding for the moment that this amendment would
confer a power to reach State securitles, nevertheless, the fact that every man's
income shall be reached may become one of the reasons why the amendment
should be adopted.

Senator Brown again on February 23 agreed with Senator Borah’s

conclusions, but added—

There is also & somewhat enthuslastic sentiment abroad in our land that the
burdens should be borne by everybody In proportion to their ability to bear
them, without regard to whether these abilities acerue from investments in
farmlands or railvond stocks or State bonds. As a matter of common equity
and evenhanded justice to the entire cltizenship of thg country, to exempt one

class of incomes and tax another is abhorrent, * *

On ita face the proposition does not commend ftself, It does not square with
the doctrine of equal rights. It is hateful to every sense of justice. It cannot
be defended in principle nor can it be used successfully, in my judgment, to

defeat this amendment.

I have not the time to go more at length into the expressions made
during the period the amendment was before the States. Suffice it to
say that the Legislature of New York, following the recommendation
of Governor Hughes, rejected the amendment,

The CuamrmaN, Because with the view expressed and that the
amondnient woutld cover income from State securities, ‘

Mr, Mornts. Presumably so, because it was upon that ground he
founded his objection, and what followed would seem further to sup-
port that view, A ‘ ,

Gov. John A, Dix, who was elected in November, 1910, resubmitted
the amendment, urging its ratification. In his message he agreed
with Governor f-Iug 1es as to its meaning, but thought that this was a
strong argument for its ratification. The legislature thereupon rati-

fied the ameridiment.
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It will be recalled that in that interval there had occurred a general
election, and the complexion had undergone a change. The amend-
ment had been spoken of in the campaign,

The Cuairaman, Was there anything in the platform of either polit-
ical party that embraced that?

Mr. Mornis. Governor Dix stated he was pledged to the support of
that amendment, and had received his election on the basis of that

pledge.
Ti%o Cuairman. Did Governor Hughes go to the Supreme Court
after that time? :

Mr, Morris. I have forgotten exactly when Governor Hughes was
aPpointed on the Supreme Court, It was following that—I think
that it was in November 1910. There was an interval of time—just
how much it was I am not certain. ,

Thig discussion was publicized and cireulated throughout the coun-
try. It wasreferred to in many messages of governors submitting the
amendment to their respective legislatures, Many of the governors
agreed with the construction which Governor Hughes had placed
upon the amendment. Some urged its ratification. Some urged its
rejection. Newspaper comment throughout the country and maga-
zine articles aroused a general public interest and understanding of
the issues, ‘

_I might say in the appendix of this study we have undertaken to
give much of this material I am alluding to.

Finally, one of the leading papers of the country put the matter
as follows:

The question regarding the constitutionnl amendment enabling the Federal
Government to lay a tax on incomes “from whatever source derived” is not a
question regarding the conflict of laws, or for the construction of an ohscure
statute, involving difilcult question of principle. It is n question addressed to
the man In the street regarding the adoption of a new policy as to which his
views should and will prevall, It is a question without roots in the past, and
looking wholly to the future. The Supreme Court perhaps might listen pa-
tiently to such an argument ag Senator Root's, but the man in the street will
pay 1o sttention to it and should not.

If, therefore, the meaning of this amendment is to be determined
not merely by the words used therein but by its history and the con-
temporary thought of those who proposed it and those who ratified it
it would seem necessary to make a full examination, not a partiaf
one, . In the study I have mentioned, and its a?pendix, we have
undertaken to gather all material which we can to throw light on this
phase of the question. We do not believe that such data shows a
preponderating understanding contrary to the natural meaning of
the words used in the amendment. ,

The Cuamrman, Mr, Morris, was anytling said in the debates in
the New York Assembly that related to this particular questionf

Mr. Morris. I have not seen any excerpts from those debates
that throw any lifht upon what was said with respect to the amend-
ment because we iad no expression in the Governor’s message. M,
Buck, who will later testify, might be able to throw some light on
whethér or not he came across any of that material, ‘

The CuatataN. As I recall it, most of the Governors in their mes-
saﬁs said very little on the subject. A few of them did, o

" Mr. Moritis. A few of them didj yes. We have that set forth in
the appendix to our study. We have been unable to get excerpts
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from all the journals showing the debates and what opinions were
oxpressed on it

he CuarmaN. I remember the Governor of my State (Michigan)
just submitted it without comment whatsoever.

Mr, Morris,. A number of them did, .

Now, turning from the backgroufid and history of the amendment
to what happened subsequent thereto, to find if we can a con?es-
sional interpretation that might throw light upon it, and, we think
that is critical because certhin action that was taken might be claimed
to have certain congressional interpretation, I will undertake to show
as well as I can what that action was,

As for the congressional interpretation of the amendment, it is to
be noted that, in the first act thereunder, the act of 1918, there is ex-
pressly exempted the interest upon obligations of a State or any
political subdivision thereof upon the obligations of the United States
or its possessions, and the compensation of all officers and employees
of a State or any &)olitical subdivision thereof, except when such
compensation is pnid by the United States Government. When this
act was pending before the Congress an amendment to subject the
snlaries of State officers was proposed. When support appeared for
this amendment, Mr, Cordell Hull, who was in charge of the bill in
the House, explained that the exemption was granted to salaries of
State and municipal officers:

In view of the long line of court decislons to the effect that the Government
has no more power to tax the instrumentalities of a State than a State has to
tax the Instrumentalities of the Natlonal Government. Now, while indi-
vidually speaking, I, as well as each Member here, has his opinion as to what
might or might not be done in that respect at this time. Still 1t was not the
desire of those who have been taking the most Interest in this measure to
inject any more constitutional questions or controversies into the bill, especlally
for the sake of only a few thousand dollars in taxes, and it would only add a
fow thousand dollars if that clause was included.

It is clear, therefore, that this exemption was made not as a
matter of congressional construction of the constitutional power, but
to avoid controversy on account of a constitutional question and be-
cause of the small amount of revenue involved.

The acts of 1916 and 1917 continued the same exemptions. An-
other effort was made to deal with the problem in connection with
the Revenue Act of 1918, As reported by the Committee on Ways
and Means, section 213 (a) of the bill included, as taxable income,
salaries of the President of the United States and all other officers
and employees of the United States or any State, Section 213 (b) (4)
of the bill, as reported by the committee, )Iw‘rovided for an exemption
of interest upon obligations of a State, Territory, or any political
subdivision thereof, “Issued on or prior to the date of this act.” The
committee, in explaining this, stated that, although there ig doubt as
to the constitutionality of including the interest on these obligations
(namely, those issued subsequent to the act), justice requires that, at
lenst in time of war, the ho ders of these securities should share the
burdens equally with the holders of Liberty bonds, It also noted
that thers was some question as to whether or not the salaries of
officers and employees of States could be subjected to such tax. How-
ever, the committee felt that, in all equity and justice, such officials
should be subject to income taxes, and that, if necessary, this matter
should be definitely decided by the courts, ,
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There was much debate on the floor and several amendments to
eliminate the tax on both salaries and interest from State sources
were offered and rejected. The bill, as re?m'ted by the Senate Com-
mittee on Finance, had stricken from it the provisions with respect
to a tax on the interest of State and munié¢ipal obligations and was
silent as to the salaries of State and municipal officials.

The CuarmaN. Do I take it that the House passed the Ways and
Means Committee bill? o

Mr. Morris, The House passed the bill reported by the Ways and
Means Committee, and it came to the Senate and in the Senate
Finance Committee they made changes which it explains as follows:

The committee amended 218a so as to require that any gains, profits, and
income derived from salarles * * * be subject to income tax, leaving the

constitutional question as to the authority of Congress to tax certnin salaries

to be settled by the courts in any case in which the question may be raised.
* ] * » * * [ ]
subjecting the interest on new issues of State and municipal

The provision
bonds to taxation as income was also stricken out. Apart from the constitu-

tional question, it seemed unwise for Congress to attempt to Impose this tax
upon the obligations of States and municipalities as long ns the States are
not free to tax in a similar manner the obligations of the United States.

. After debate in the Senate, it was finally passed as recommended
by the Finance Committee. Thus the Revenue Act of 1918, as finally
enacted, included taxation of Federal officials and employees, but
said nothing expressly one way or the other about salaries of State
and municipal officers and employees. The act expressly exempted
interest on State and municipal obligations. The same provisions
appear in the Revenue Acts of 1921, 1924, and 1926. In the act of
1928 reference to the salaries of the President und salaries of Federal
judges is eliminated from the definition of rfross income. The spe-
cific exemption of the interest from the obligations of States and
municipalities is continued. In the 1932 act the salaries of Presi-
dents and Federal g’udges taking office after the date of that act are
taxable. The specific exemption with respect to the interest upon
obligations of States and municipalities is continued. Subsequent
acts are to the same effect.

On May 6, 1919, Mr. Attorney General Palmer, at the request of
the Secretary of the Treasury, rendered an opinion as to the appli-
cability of section 218 of the ﬁpvenue Act of 1918 to the compensa-
tion received by State and municipal officials and employees, The
Attorney General concluded that, although the provisions neither
expressly included nor excluded such compensation, it could not be
assumed that it was to be included, becanse— :
there eannot be any doubt that such wages and salarles are beyond the taxing
power of Congress,

The opinion is based upon decisions of the Supreme Court rendered
rior to the adoption of the sixteenth amendment and, of course,
ong prior to the recent decisions to which I have alluded. The

opinion does riot consider the effect or the the meaning of the six-
teenth amendiuent, There is no indication that the Attorney General
then had before him the data which has been gathered together in

the study recently made and its appendix. Since the debates with
reference to the fievenue Act of 15&? and since the opinion Of"Mr.
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Attorney General Palmer, it does not appear that’Congress has at-
tempted to deal with' this problem by statutory enactment. Every
President of the United States since 1020 has recommended to the
Congress that action be taken effectively to terminite the exemption
of income from the so-called immune sources. Various hearings
have been had on joint resolutions for constitutional amendments,
beginning in 1022, and s late as 1937, President Franklin D, Roose-
velt in 1985 recommended that such exemptions be terminated and
suggested the submission of a constitutional amendment. Subse-

uently, after a consideration of the contemporary evidence and in
the light of the more recent decisions of the Supreme Court, the con-
clusion was reached that, fairly construed, the language of the
amendment would seem to authorize the taxation of income from
such sources, and that a second amendment should not be necessary,

‘I'hese arg{)uments seem to be strong ones, but even if there were

reater doubt as to the final solution of these constitutional problems,
the leﬁislation recommended by the President would still be justi-
fied, For only by such legislation can the question be settled as to
whether or not, under the Constitution as it now stands, such income
can be taxed, The enactment of legislation under substantiolly simi-
lar circumnstances was approved by the Supreme Court in Evans v.
Gore, to which I have already alluded. There, in discussing the
propriety of its consideration and determination of the question
which affected the salm?' of judicial oflicers, the Court noted the
expression of Members of the Congress who, notwithstanding strong
doubts as to its constitutionality, had su})ported the legislation in
order to secure a determination of such constitutional questions
which could not otherwise be settled. That the Court sanctioned
such a course cannot be doubted.

Now, may I conclude by saying, Senator——

The Cnamyan. Mr, Morris, according to the last paragraph of
your statement, that would rather justify the President’s action in
the Gufey coal bill controversy.

Mr. Morgis, I think it not only adequately but emphatically does.

The Cuairman. All right; go ahead. !

Mr., Monnis. I could not hope in this statement to you to bring to
the committee all of the matters that should be considered by the
committee. I could only hope to point out certain of those t ings,
and I have dealt with them movre sketchily than we do in our study.
So I trust the committee will not consider my statement as being in
anywise in lieu of the study und appendix prepared for the com-
‘mittee and which I would ask that the committee nccept as my state-
ment of the legal situation.

The Cramsan, I think it would be vather expensive to have that
printed, but it will be constantly referred to by us. It has been
studied by the chairman in the past several months, .

Mr. Moruss. I am not asking that it be printed, but that it be con-
sidered and by reference made a part of my statement. - ‘

The Cuamsan, It will be, and I thank you very much for your
very clear statement,
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STATEMENT BY JOHN PHILIP WENCHEL, CHIEF COUNSEL, BUREAU
OF INTERNAL REVENUE

Mr. Wencner, Senator, I have prepared a legal discussion, It is
quite lengthy, around 40 pages, and it so closely parallels the state-
ment of the Assistant Attorney General that I was wondering if you
would not prefer me merely to file it, and let me make this short

statement,

The Cramsan, Yes,

Mr. WenoreL, I will do whatever seems ‘wisest to you.

The Cuamyan, You dovnot think it would add a great deal to
what Mr. Morris has said in his statement? We will file it and if we
think it should be printed later as part of the committee’s hearings,
we will do so.

Mr, WencHer, The only thought that I had, after reading M.
Morris’ statement was that this so closely parallels it that I wonder
whether you want to be burdened with the reading of it.

The CuarmaN, I am not sure. I will look it over and we might
possibly have in inserted in the record,

Mr, Wenoner. It does show the Departmeiit’s view as compared
with the Office of the Attorney General, -

The Cramrman. On the legal question?

Mr, WeNocue:., Yes, sir, ‘ .

The Cuamman, I think you might file it now, and then we will
determine whether we will publish it as part of the committee’s hear-
ings. Are you now going to give your statement which I have here?

%SSubsequentl the legal discussion referred to by Mr. Wenchel
was ordered printed in the record. It will be found at the conclusion

of Mr. Wenchel’s testimony.)
- Mr. WencoHEL, Yes.

The CuairmaN, Very well. Proceed.

Mr, :Wenonen, The growing evils of tax-exempt securities and
salaries are well-known. The President has suggested a way by
which the unfair consequences of these immunities can be eliminated
without the necessity for a constitutional amendment.

The Department of Justice has made an exhaustive study of the
doctrine of reciprocal immunity and the Sixteenth amendment. That
study concludes that the enactment of a “short and simple statute,”
as recommended by the President in his messa(tlge to Congress last
A]i il, to end tax-exemption privileges is justified, '

“In my opinion, also, the Congress has the power to abolish tax-
exempt securities and salaries, :

Everybody knows that there are inequifies in the revenue laws.
There 1s no dpoint in enumerating them now. But lawyers know
they exist and so do laymen, ‘

Every year. hundreds of s"f estions por into the Bureau of In-
ternal Revenue from citizens thioughout the country with ideas as to
how to make the application of the income tax fairer. Sometimes
one or two remedies are suggested and other times wholesale revi-
sion is urged. These suggestions are generally unsatisfactory for
one reason or another, o o

But possil;?r there is 1o one single item which so irritates the tax-

ayer of modest means as the statutory exemption of Government
ndholders and Government employees from the income tax,
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It is not a very wholesome condition when the ordinary taxpayer
does not feol that the others are bearing their fair sharve of the burdens
of government, A paragraph from one of these letters reads:

I started to cafn whatever small amount I have been able to carn at a time
when Income taxes were high, and they have remnined high ever shice. 1 belleve
I have paid out In income taxes to the Federal Governinent four or five times
the amount that I am worth today. It irke me be{:oml measure to know that
there 18 a large class of persons with inherited wealth or who have made large
sums during the boom perfod, the bulk of whose fortunes is {nvested in a form
of security which bears no share of the burden imposed by Federal inr-ome taxes,

The other day I received a letter in the mails from a person in not
go fortunate a class, and he says this:

For many years to me the taxation of certain people angt exemption from tax-
ation of certain others has been a matter of much debate and much adverse
criticlsm. 'There will never come a ruling by elther the court of appeals for the
State of Maryland or by the Supreme Court of the United States in favor of tax-
ing officeholders, both Federal and State, untll and unless a Congress takes some
definite and positive action promptly indleating that the lawmnking body is in
accord with President Roosevelt’s recommendation, namely, that the income of
every man and woman, no matter from what source that income shall have. been
derived, from the President of the United States down through the United States
Senators and the Members of the House of Ropresentatives, the judges of the
United States Supreme Court, every judge of every United States court, State
court and every State officlal—everybody—should pay a tax on his or her income.

Can anything be more unfair, not to say mentally dishonest, than for the law-
making body to hesitate to support the President in this matter?

He sent a copy to Senators Tydings and Radeliffe,

The CrairmAN, Does Maryland have a State income tax?

Mr, Wenonets, They submitted a referendum last year, and it was
not approved.

The CrairmaN, Mr, Wenchel, could I interrupt & moment? I un.
derstood from an article that I read in the New York Times this
morning, giving the ﬁrobable method the President is to send up
on this subject, that New York and Utah were now making some
effort to tax Federal salaries,

Mr. Wencnen. New York has filed a suit and it has appealed to
-the Supreme Court in the case of an officer of the H. O. L. (5’

" Thte? CuarMAN, Yes; but that has been withdrawn, however, has
it no

Myr. WenNonzL. Noj it has not.

The CHAIRMAN. Making a_contention somewhat similar to the
position the Government took ¢

Mr. Wenoner, That is right.

The Cuamman. As to State authorities in the New York Port
Authority?

Mr. Wenoner. That is right,

The CrairmaN, Utah has done something,

Mr, WenNoner. I have not heard of Utah.

Mr. Lo Diamonp (office of the Chief Counsel, Bureau of Internal
Revenue). There is the suit of Van Oott v. State Taw Commissioner
3/ Utah gending in the Supreme Court; certicrari was granted on

anua , 1089,

The CammaN, Does Utah have an income tax?

Mr, D1aMonD, Yesi‘a State income tax,

The taxpayer was the agency counsel for the Salt Lake City agency

122266—380-—pt, 1-—f ]
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of the Reconstruction Finance Corporation, and his salary was held
exempt from the State income tax by the Utah Supreme Court,

The other case is Graves v. O’Keefe, also pending in the Supreme
Court, certiorari having been granted December 18, 1938, The tax-
payer was an attorney for the Federal Home Owners’ Loan Corpo-
ration in New York, and in that case also his salary was held not
subject to State income tax by the New York Court of Appenls,

1, WeNcHeL, Letters like that lead to the conclusion that some-
how there has come to be a lack of proper adjustment between the
opergttion of the revenue laws and the needs of the national com.-
munity.

‘ Theywuy to deal with maladjustments in internal revenue laws is by -
direct, thorough, and systematic action by Congress. It is not the
kind of a job State legislatures or State conventions are best fitted

to do.
~ The CuamrmAN. I agree with you; if the thing can be done, it must

be done by Federal action, °

Mr. WenoneL, That is right.

The Crairman. It seems to me that is the better way to do it than
to attempt to do it in 48 different jurisdictions, .
. No one seriously fears the effect upon States und their instrumen-
talities of the exercise by the Congress of, to quote the sixteenth
amendment, “power to lay and collect taxes on incomes, from what-
ever source derived.” For, as Chief Justice Marshall pointed out in
the great case of McCulloch v. Maryland ((1819), 4 Wheat, 3186) :

The people of all the States, and the Btates themselves, are represented in

Congress, and, by their representatives exercise this power,
- No one questions the proposition that the Federal Government lacks
the power to tax in a maimer which would destroy the States or their
agencies or even seriously interfere with the exercise of State and
municipal funetions. This is the basic constitutional principle upon
which the existence of tax-exempt securities and tax-exempt salaries
ig supposed to rest.

It can safely be assumed the Congress would pass no law professing
to tax private incomes which actually tends to destroy States’ rights.
And it can fairly be said that the proyl)osal of the President for a non-
discriminatory net_income tax on the interest of public securities
‘hereafter issued and on the salaries of public employees is not of this
nature. Nor would it have any such effect.

Such a statute merely requires such irnterest and salaries to be in-
cluded in the gross income of a taxpayer. The deductions and credits
otherwise permitted by law woul tTle:) be taken, If a net income
subject to tax remained, the private individual or the private corpora-
tion would pay the same tax upon the amount of that net income as
hig fellow citizens or other corporations would pay if they had that
much income, . L '

*._'The great ndvacate, Choate, argiiing before the Supreme Court (in
Pollock v. Farmers Loan & T'rust Co. (1898), 157 U. 8, 429, 158
U: 8. 601), Iabeled the income tax as “communistic in its purposes and
tendencies.” Similarly, today specinl pleaders vow that tax-exempt
privileges somehow are “inherent in our Federal system” of govern-
ment, or_ire necassary corollaries of a “fundamental doctrine of the
Constitution.” Such platitudinous expressions, though not very help-
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ful in a scientific economic and legal examination of a serious ?roblem
of national fiscal policy, sometimes serve to lift to a loftier plane the
argument of those who wish to see these sgecial privileges retained.

The Cramman, They were talking about graduated-income tax?

Mr, WencneL. Yes, sir, .

The CuairMan, That is what he meant léy communistie, I suppose?

Mr. Wencaen, You are talking about Choate? Noj I didw’t un-
derstand your question correctly, Senator, Choate thought that the
whole income tax set-up was communistic. He did not make any
bones about it. I was iust taking a short quotation, -

The CuAtrMAN, All right.

Mr. Wenonern, What basic constitutional concept of our Federal
siystem would be violated by a nondiseriminatory net-income tax on
the interest received by private holders of State and municipal securs
ities and snlaries received by private individuals in the employ of
State and local governments? ‘

In no other Iederal system is any such immunity recognized.
Farlier cases in Australia which held private income exempt from
taxation have been expressly overruled (Davoren v. Commonwealth
Commissioner of 1'awation (1923), 832 C. L. R, 616). Likewise, in
Canada no immunity is accorded income received from public oblfga-
tions or public offices (Caron v, The King (1924), A. C. 999 Forbes v.
Attorney General (1937),1D. L. R.).

As was pointed out by Mr, Morris, the earlier decisions followed the
decisions in this Court, but latterly they have been overruled.

The Cuamyan, Is the Canadian income tax a Dominion tax or a

provincial tax or both?
Mr. Wenoner, There is a Dominion tax, and there are provincial

taxes besides,
The Crairman, So their Dominion tax is similar in effect to our

Federal tax? .
Mr. Wenconer, To our Federal tax, that is right, ’
The Crarman, And there are some Provinces levying an income

tax?
Mr, Wenotter, That is right.  Now, whether all of them do or not,

I am not advised. :

The Cuamman, I am quite interested in that situation, I did not
know that until Mr, Morris brought it up today. But, as I get it,
the Dominion of Canada at first, when it levied an income tax, ex-
empted taxation upon the securities of the Provinces, and later, ‘)y )
change in judicial interpretation—I have forgotten what they call
their act up there, but it is an act of confederation of some kind,

Mr. Wenconen, North American Act. ‘

The CHatraan. Yes, North American Act, and by judicial inter-
yretation they later approved this type of taxation by the Federal

overnment, the Dominion, against the securities and salaries of
the various Provinces. That is the situation up there?

My, Wenonen, That is correct.

In this connection, Senator Brown, I would like to quote part of a
letter which the Minister of Finance for Canada wrote to Senator
Lonergan on July 13, 1937, He said ‘

The Dominion issued bonds in the period 1016-18, exenpt from Dominton in-
come tax, The last of these issues matures In December 1037, About half of
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this 1ssue has already been refunded into taxable issues and all other tux-free
obligations issupd during the war have been converted into taxable securities,
It was felt at the time these tax-free jssues were floated that the Canadian

investor, unfamiliar with bond Investment on any large senle, required the tax-

free feature in the bonds he purchased, It was imperative that the various
fssues be successful as cash requirements of the Dominlon during the Great
War were very heavy. There were some, even at that time, who belleved that
the funds would have been forthcoming without tax exemption and in recent
iears, with the aid of hindsight, the number of persons who hold this view

as greatly increased, It should be borne in mind that while these issues were
exempt from Dominlon income tax, they were subject to income taxes levied
by a number of Provinces.

I attach hereto a bulletin published by the Dominfon Bureau of Statlstics
f%gng the ylelds on Dominlon and Province of Ontarlo bonds from 1019 an

, Te

spectively,

I also attach statement showing the yleld on July 8, 1987, of Dominion, Pro-
vinefal, and industrial bonds, all of which are payable in Canada only. This
shows the differentials in ylelds on these three classes of bonds. I think you
will be able to draw your own concluslons from these data.

. The tables referred to appear in the hearings before the subcom-
mittee of the Senate Committee on the Judiciary, Seventy-fifth Con-
tgore;i, first session, on S. J. Res. 5 and S. J. Res. 154, at pages 69

If you will look at those tables, Senator, referred to in the letter,
you will see that the reciprocal and nondiscriminatory income taxa-
tion imposed by the Dominion of Canadn and the Provinces which
have an income tax has not encumbered the borrowing power of the
Canadian Federal or Provincial Governments, which are able, with-
out any tax exemption privileges, to market their obligations at lower
yields that can be commanded by the highest grade industrial secu-
rities with which they compete in the money market,

The Cuamrman. That is very interesting,

You were at the last paragraph on page 4.

Mr. Wenoner, Tax-exempt securities and salaries are peculiarly
an American tax problem—and a wholly unnecessary problem at that.

The reciprocal rights and immunities of the National and a State Government
may be safeguarded—

as Mr. Justice Roberts has so well said—

by the observance of two limitations upon their respective powers of taxation,
These are that the exactions of the one must not diseriminate against the means
and instrumentaiities of the other and must not directly burden the operations
of that other (Brush v. Commissionor (1986) 800 U. 8, 852, 875).

After all, whose income is going to be taxed? Clearly there is no
thought in the President’s Prop’o.snl of taxing the pro;})\erty or the
income of any State or municipality. There is no thought of taxing
the interest on bonds owned by the State or municipal sinking or
pension funds. ~ '

Public income now exempt will remain exempt. Nothing but pr-
vate income will be taxed under the suggested statute.

“Whose income?” is not a new or strange test to apply in deter-
mining the constitutionality of ending the subsidy of wealthy tax-

ayers and tax-free Government employees. It is the test which the
gupmme Court of the United States used in holding the salaries of
employees of the Port of New York Authority subject to income tax

Hgl{veﬁn% v. Gerhardt (1938), 804 U. 8. 408, rehearing denied, 59

éup. Ct. b
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In that case the Supreme Court listened to the same cut-and-dried
ar%uments about how the sovereil?lty of the State clothes with con-
stitutional immunity the private inicome of private persons who are
able to afford investing in public securities or who receive salaries
from the public treasury, 4

Mr, Justice Stone directed this forceful language in reply to these
appenls for special privileges which masqueraded as constitutional

arguments:

A non-discriminatory tax laid on thelr net income, in cominen with that of all
other members of the community, could by no means or reusonable probability
bo consldered to preclude the performance of the functlon which New York and
New Jersey have undertaken or to obstruet it more than lke private enterprises
are obstructed by our taxing system, Even though, to some ascertainable
extent, the tax doeprives the States of the advantage of paying less than the
standard rate for the services which they engage, it does not curtail any of those
functions which have been thought hitherto to be essential to thelr continued
existence as States. At most, it may be sald to Incrense somewhat the cost of
the State governments, because, In an interdependent economie soclety, the taxa-
tion of Income tends to ralse * * * the price of labor and materinls, The
effect of the immunity, if allowed, would be to relleve respondents of thelr
duty of financinl support to the Natlonal Government in order to secure to the
State a theoretical advantage so speculative in {ts character and measurement
as to be unsubstantial, A tax Immunity devised for protection of the States as

governmental entities cannot be pressed so far,

As a matter of fact, nothing in the Revenue Act of 1938 excludes
from gross income the compensation received by State and munici-
pal employees. Congress repealed such a provision in the Revenue
Act of 1918,

Interest derived from State and municignl securities is still, how-
ever, excluded by the Revenue Act of 1988 from gross income and
has been since the income-tax law of 1918,

Why is this statutory exemption needed?

Those who oppose the President’s proposal to repeal this statutory
exemption know full well that so long as it stays in the Revenue Act
the Supreme Court will never have the opportunity of considering
whether interest on_State and municipal securities is taxable or tax-
exempt under the Constitution, That is why this statutory exemp-
tion is needed.

No principle of constitutional law requires a specific statutory
provision to make it effective. Every constitutional prohibition is
self-executing. o

Can it be that those who say there is a constitutional immunity
have no confidence in their own position{ :

They know, for example, that the Supreme Court has held (in
Willeuts v. Bunn (1931), 282 U. S, 216), that capital gains realized
from the sale of State and municipal securities are subject to the
Federal income tax, the income-tax law exempting only “interest”
from taxation,

They know also, for example, that the Supreme Court in over-
ruling two earlier reciprocal-tax immunity cases last year said that
hereafter “regard must be had to substance and direct effects” and -
that the test in these cases will now be whether or not there is in
fact a “direct and substantial interference” with the functions of
government (Helvering v. Mountain Producers Qorporation _1,388 .

03 U. S. 876, overruling Burnet v. Coronadg Oil & Gas Co. (1982).
285 U. S. 898, and Gillespie v. Oklahoma (1921) 257 U. 8. 501).
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And they know that Chief Justice Hughes has said that the effort

of the Supreme Court in this class of cases will be to af)p!?y “the
Bragticigl criterion” (James v. Dravo Contracting Co. (1987) 802

Even before the ratification of the sixteenth amendment the Su-
reme Court (in the case of Flint v. Stone Tracy Co. (1910), 220

. 8. 107) had upheld a Federal excise tax on corporations measured
by net income from all sources. The court not only held that the
phrase “from all sources” included the income from State and mu-
nicipal securities but that the doctrine of reciprocal immunity from
taxation did not apgly. And in one of the last opinions which he
wrote, Mr, Justice Cardozo pointed out that “many, perhaps most,
coutts hold that n net income tax is to be classified as an exaise,’
and that the decisions of the Supreme Court itself “now forbid us to
stigmatize as unreasonable the classification of a tax upon net incomo
as §om’}athing different from a property tax, if not substantially an
OXCise.

Like most questions of political science, the constitutional issue
involved in the proposal to abolish tax-exemption privileges is a ques-
tion of degree.

The message of the President recognizes this elementary principle.
That is why it is limited to the suggestion that income received by a
private individual or corporation should not be excluded from in-
come simply because it is derived from a State or municipal bond,
and that income received by a private individual should not be ex-
cluded from income simply because he is paid by a State or local
government,

Nothing in the Constitution requires that the holder of tax-exempt
securities obtain an advantage over the holder of taxable securities.

Nothing in the sixteenth amendment warrants the belief that the
Congress 1s constitutionally helpless to frame an income law which
taxes the incomes of all private persohs alike.

I do not believe that the Supreme Court will find it inconsistent
with the princip]es of a Federal democracy for Congress to end the
issuance ¢n the {uture of securities which, as the Under Secretary
of the Treasury has demonstrated to this committee, are worth more
to lpersons of great means than to persons of modest means,

- In short, the Constitution does not by necessary or unavoidable im-
plication establish o privileged class of public creditors and public
employees,

The real question before this committes is the same which Gov-
ernor Dix of New York had in mind when he urged the legislature
of that State to ratify the sixteenth amendment. Like many others,
Governor Dix thought “from whatever source derived” was plain
English and hence included the income of Government bondholders

and employees. So he said:

It is impossible to concelve of any proposition more unfalr and more antago-
nistie to the Amerlcan idea of equality and democratic prineciple of opposition
to privilege, than an income tax so levied that it would divide the people of the

United States Into two classes.

When it becomes possible throuigh the passage of the proposed
statute to present the question here involved to the Supreme Court
any argument that the borrowing power of States and their instru-
mentalities will be unconstitiitionally burdened is not likely to be well
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received. The fundamental principles laid down by Mr. Justice
Stone in the Port of New Yor Aut&wrz‘ty oase do not lead to such a
conclusion. He put the case in these simple terms:

The State and Nitional Governments must co-exist. Hach must be supported
by taxation of those who are eltizens of both, The mere fact thut the economie
burden of such taxes may be passed on to a State government and thus Inerease
to some extent, hore-wholly conjectural, the expenge of its operation, infringes
no constitutitonnl fmmunity. Such burdens are but normal ineldents of the
organization within the sume territory of two governments, each possessed of
the taxing power.

Porhaps in taxation, more than any other field of law, it can be
snid that the lnw is not abstract. There are two important elements
in every decision upon the constitutionality of a tax. One is the
rule to be applied. The other is the economic situation to which
that rule must be applied. Whatever the decision mugr be, it sets in
motion a powerful force in the economic life of the Nation.

“A Constitution,” Mr, Justice Holmes has reminded us, “is not in-
tended to embody a particular economic theory,” Now that the eco-
nomic incidences of the progressive income tax are more clearly per-
ceived, and the socially unjust operation of the tax-exemption privi-
leges better understood, opportunity should be given to the Supreme
Court to reconsider the whole doctrine of reciprocal immunity from
taxation. It cansafely be predicted, when this o portunity is afforded
bf' the ending of statutory tax-exemption privileges, the Court will
vindicate the judgment of Congress that such privileges menace our
Erogressive income tax and are not needful for the existence of our

ederal system,

In closing, I would like to call attention to a statement which
appears in the Washington News of September 25, 1937, quoting Dr,
Nicholas Murray Butler, He said in replying to the proposition
which was at that time being urged that it was necessary to get a con-
stitutional amendment in order to tax the salaries of State em})loyees
and income from the bonds of the State and munfcipalities that:

There could be no more direct and unqualified grant of power to Congress to
tax incomes from whatever source than is conveyed In the language' of the

sixteenth amendment,

‘T'o ndopt now another amendment definitely specifying that the Congress might
tax income from sources which have been held exempt beecause of court decl-
slons subsequent to the sixteenth amendment would be to niake us the laughing
stock of the world. ‘

That would be equivalent to saying that the words “from whatever source
derived” do not mean what they appear to mean, but must be supplemented by a

varlety of specific designations of sources of income.

(The following study was offered for the record by Mr. Wenchel :)

LroAr DisoussioN By JouN PHILIP WENCHEL, Crier COUNSEL, BURFAU oF INTER-
NAL REVENUE, OF TiE CONSTITUTIONALITY OF PROPOSKD LEGISLATION FOR THE
ELIMINATION oF TAX-EXEMPT SECURITIES AND SALARINS Berore THE SPECIAL
COMMITTEE OF THE SENATE ON Titk TAXATION OF GOVERNMENT SECURITIES AND

SALARIES, JANUARY 18, 1039

For the rensons given by My, Hanes, the Under Secretary of the Treasury,
we belleve that there can be no serlous doubt ns to the desirability of removing
thie' reciptocal tax exemptions which now exlst, and we are prepared to present
the view that the termination of these exemptions ean be accomplished by act
of Congress, We are fortified in this position by the excellent and exhaustive
study prepared by the Departiment of Justice under the Immediate direction of

* the Honorable James W, Mortls, Assistant Attorney General, In which the con-
clusion was reached that there are no legal barriers to such a program.
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It {8 true that occaslonally heretofore the Executive Department has enter-
tained the view that the elimination of such:barriers could be accomplished with
certainty only through the means of an amendment to the Constitution, - A blind
adherence to the doctrine of stare declsis might possibly dictate a continuation
in that point of view. But in these times the Supreme Court itself is not content
to rest its determination of constitutional questions simply on stare deoisis.
Recently a number of declsions have been announced which indicate that the
court is ready to reexamine prior attitudes and pronouncements In sich matters,
a8, for example, in Holvering v. Mountain Prodyucers Corporation (1088), 803
U. 8. 876, and again in Erie Railroad Qompany v, Haryy J. Tompking (1938), 804
U. 8. 64, each of which vejected established constitutional precedents in favor of
lprlnclples more consonant with a realistic interpretation of that fundamental
aw.

It cannot be sald without qualification that there is no judicial doctrine stand-
ing in the way of a full acceptance by the courts of this proposed legistation. On
the contrary, it I8 conceded that among the many decisions of the courts touching
on the constitutional issues here Involved there are to be found some statements
which may seem discouraging to the hope that the proposed legislation will
wenther the storm, However, it 18 one of the virtues or vices of the judiclary,
depending upon the point of view, that extraneous statements known as obiter
diota appear in decisions on which fmportant national issues depend. The
courts have from time to time admitted that thelr declsions contain statements
which are not necessary to the adjudlcation of the issues involved. In the early
days ot the Supreme Court, Chief Justice Marshall voiced this waening:

“It {8 a maxim not to be disregarded, that general expressions, in every
opinion, are to be taken in connection with the case in which those expressions
are used. If they go beyond the case, they may be respected but ought not to
control the judgment in a subsequent suit when the very point is presented
for decision. The reason for this maxim 18 obvious, The question actually
before the court is Investigated with care and considered In its full extent.
Other prineiples which may serve to illustrate it are conslidered in thelr relation
to the case decided, but their possible bearing on all other cases is seldom com-
pletely investigated (Cohens v. Virginia, 6 Wheat. 284, 399).”

Justice Sutherland, in writing the majority opinlon in Brush v. Commissioner
(1937) 800 U. 8. 862, was confronted with statements in« the cases of South
Oaralinag v, United States (1903) 109 U, 8, 487, and Flint v. Stone Tracy (1911)
220 U. 8. 107), to the effect that supplylng water to the publie Is not a govern-
mental function. In disposing of the dicta in these two cases by stating that
in neither case was that partlcular question an issue and therefore the state-
ments were made by way of illustration and were not necessary to the disposi-
tion of the question at issue he sald: “Expressions of that kind may be
respected but do not control in a subsequent case when the precise point is
presented for decision.” )

We are convinced that a close examination of the cases will show that many
of the arguments against the constitutionality of this proposed bill will be
based upon obditer diota by the court; expressions which were not necessary to
the decislons in the cases in which they were made and expressions which
the Court therefore may dispose of without great difficulty.

Examination of the cases indicates that the Court feels no compunction about
reversing elther its actual holdings or its obiter observations. The Court
plainly admits it is not infallible; plainly admits that judiclal doctrines need
overhauling from time to time as political, soclologlical, and economic trends
change, As was sald by Mr. Justice Brandeis in the dissenting opinion in
Jayblrd Mining Company v. Welr (1020) 271 U, 8. 609, 619) :

‘It i3 a pecullar virtue of our system of law that the process of inclnsion and
exclusion, 80 often employed in developing a rule, 18 not allowed to end with its
enunclation and that an expression in an opinion ylelds later to the impact
of facts unforeseen. The attitude of the court in tlds respect has been espe-
clally helpful when called upon to adjust the respective powers of the States
and the Natfon in the fleld of taxation.”

1t is important to hote carefully the inducements which have eaused the Court
to reexamine and overrule its prior decisions, In the past 8 years the Supreme
Court has overruled 10 of its previous decisions containing at least 6 of its
weightgé doctrines. }

In 1030, In declding Farmers Loan & Trust o, v. Minnecsota (1030) 280 U. §.
264, the Court overruled its previous decislons in Blackstore v. Miller (1003)
188 U. 8. 189, in spité of the fact that it had existed for 27 years.
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Fox Film Qorp. v. Doyal (1032) 286 U, 8. 123 overruled Long v. Rockiwood
(1028) 277 U. 8. 142, which bad for 5 years been authority for the tax im-
munity of income derived from royalties on patent rights. Chicago & B. 1. R, (o.
v. Commissionor (1082) 284 U, B. 207 overruled Krie Raflroad v. Colling
(1020) 253 U, 8. 77 and Erie Raflroad v. Szary (1920) 253 U. 8, 86, both of
which were nuthority for a doctrine recognized by the Court for 12 years, Funk
v. United States (1088) 200 U. 8. 871 overruled Hendriw v. United Statcs
(1011) 219 U. 8. 70 and Jim Fuey Moy v. United States (1020) 264 U. 8, 189,
which had been authority for a Jjudiclal doetrine of conslderable importance
supported by the Court for 22 years. In 1037 the Court held constitutional a
State minimum wage Inw In its decislon in West Coast Hotel Qo, v, Parrish
(1037) 800 U. 8. 879, ana in doing so overruled its decision made 15 years
hefore In Adking v. Children's Hospital (1023) 2061 U. 8. 526, which had held
a similar minimum wage law unconstitutional,

Purther evidence that the Court I8 currently not blind to changing soclal and
economic conditions, which, after all, are what our theorles of justice are his-
torically based upon, is contained in the opinions recently rendered by the Court
in Helvering v. Mountain Producers Corp. (1088) 68 S. Ct. 0628, which over-
ruled Gillespio v. Oklahoma (1022) 257 U. 8. 501, and Burnet v. Coronado Of}
and Qas Co. (1232) 285 U. 8. 303; KErie Railroad Co. v. Tompking (1038) 804
U. 8. 04, overruling Swift v. Tyson (1842) 16 Peters, 1; and Holvering v.
Qeorhardt (1038) 804 U. S. 406; rehearing denled, 69 Sup. Ct. 07, which goes
far toward restating the present problem. . S

The doctrine of Swift v. Tyson was 98 years old, and in relegating it to the
Himbo of outworn principle, Justice Brandels stated:

“* * » Doubt was repeatedly expressed as to the correctness of the con-
struction given section 34 * * * and as to the soundness of the rule which
it introduced * * *. But it was the more rccent research of a competent
scholar who examined the original- document, which established that the con-
atrm:!ton given ﬁo it by the Oourt was srronnoua; “' * . i

* [ ]

“Baperience tn applying the doctrine of Swift v. Tyson had revealed its defects,
political and soclal; and the benefits cepected to flow from the rule did not acerue.
Persistence of State courts in their own opinlons on question of common law pre-
vented uniformity; * * * and the impossibility of discovering a satisfactory
line of demarcation between the.province of general law nnd that of local law
developed a new well of uncertaintics, » * ¢

“On the other hand, the mischicvous results of the dootrine had become ap-
parent, * * * Swift v, Tyson introduced grave diserimination by noncitizens
against citizens, * * * Thus, the doctrine rendered tmpossidle cqual pro-
tection of the law. In attempling to promote untformity of law throughout tho
United States, the doctrine had prevented uniformity in the adminietration of
the law of the State.

“k » * It only a question of statutory comsiruction twere involved, ive
shonld not be prepared to abandon a doctrine so widely applied through nearly
a century., * * * But the unconstitutionality of the course pursued has noto
been made clear and compals us to do go.” [Italles supplied.]

An examination of the cases clted discloses an aggregate of the following
considerations which induced the Court to overrule prior decisions: .
1, “The importance of the question” (West Qoast Hotel Co. v. Parrish, supra) ;
“the expanding needs of the State and Natlon" (Helvering v. Mountain Pro-
ducers Oorp., supra) ; and a “close decision” (West Qoast Hotel Qo. v. Parrish,

supra) of the Court in previous cases involving the doctrine,

2. The intervening “economie conditions” requiring reexamination of the “rea-
sonableness of the exercise of the protective power of the State” (VWest Ooast
Hotel Oo. v. Parrish, supra),

8. The fact that prior decisiony have become out of harmony with the trend
of later decistons (Foz Film v, Doyal, cte.),

4. The doctrine tends to “disturb good relations among the States and pro-
duce the kind of discontent expected to subside after establishment of the
}J{x‘\ll;m" and ‘)thnt it “has been stoutly assailed on prineiple” (Blackstone v.

er, supra).

5. Research by competent authorities hes stown that the Court placed an
erroneous constritetion on the original dociment used as the basis of the doetrine
and that “experience in applying the doctrine’ has “revealed its defects, political
and soclal” (Erie Railroad Co. v. Tompkins, supra).
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6. ‘“Lhe benefits expected to flow from the rule did not accrue” and “the imn-
possibility of discovering a satlsfactory line of demarcation” created a “new well
of uncertainties” (Krie Railroad Co. v. Tompkins, supra).

7. 'The doctrine has “Introduced grave diserimination,” its “mischievous results
have become apparent” (Krie Railroad Co. v. Tompkins, supra), and “the prac-
tical effect of it has been bad” (Blackstono v. Miller, supra).

8. The doctrine has “rendered impossible equal protection of the law" and “in
attempting to promote uniformity of law throughout the United States" it “has
prevented uniformity in the administration of the law" (Xrle Railroad Co. v.
Tompkins, supra).

9. The “distinctions” maintained with respect to the doctrine “have attenunted
its tenching and ralsed grave doubt as to whether it should longer be supported”

(Helvering v, Mountain Producers Corp., supra),

It seems to us that each and every one of these inducements are present and .

applicable to the doctrine of implied immunities in the fleld of taxation. More-
over, the difficultlies fnherent in connectlon with the applcation of the Qoctrine
supply cogent reasons for reexaminatfon. This Is particularly true where the
impnet of Federal taxation upon State activities is involved, What tax burdens
threaten the destruction of the States and are, therefore, constitutionally ob.
Jectionable, and what definite rules there are which determine the difforence be-
tween governmental and proprietary functions of States are stil unanswered
questions from an administrative standpoint.

For the present iv seems sufficient to state our hellef that it is presently
propitious to inquire of the Court whether or not “the impossibitity of discover-
Ing a sattufactory lue of demarcation” in the immunities doctrine has not
created such a deep “new well of uncertainties” as to make it advisable and
necessary to reexamine the whole basis of the doctrine. But even apart from
that consideration, it must be apparent to all who have studied the unfolding
of the nutfonnl panorama that we have experlenced a gradual but nevertheless
sure metamorphosis in the relations between the Federal Government and the
States. The character of that movement has been such that at the present time
it seems almost impossible to doubt that the Court will find ample inducoments
to justify n reexamination of any existing authority which tends to deny the
power of Congress to impose the {ax proposed.

But even greater evidence that the Court is willing and ready to reexamine
the numerous fmplieations of the doctrine of implied immunities upon proper

resentation of the issues involved is contained in the declsion rendered on

ay 23, 1038, in Helvoring v. Gerhardt, supra, populatly referred to as the
Port of New York Authority case. The case involved the valldity of the Fed-
eral income tax as applied to the salaries of employees of the Port of New York
Authority, n bi-State corsoratlon created by a Congressionally approved compact
between New York and New Jersey, The corporation bullt and operated
bridges, tunnels, and rrei%ht terminals. The Court held that the Federal Gov-
ernment had the constitutional power to tax the salarles of these employees.

While one may limit the decision to the particular facts of the case, the im-
plications in it arising from statements in the opinion are of great importance
as being a definite indication that as cases arise, the doctrine of immunities in
all its phases will be reexamined in the light of modern thinking. The ma-
Jority did not find it necessary explicitly to overrule any of its prior decisions,
but quite definitely veered awany from any restricted or narrow interpretation
of Its previous dictn by Indicating that when the proper issues are brought be-
fore the Court, definite, administratively workable new outlines of the immuni-
ties doctrine will be drawn. Mr. Justice Binck, in a separate concurring opinion
in this case, urged a complete reexamination of the whole intergovernmental
lmmn:ltle:; question in the light of the unequivoeal language of the sixteenth
amendment,

Viewed in the light of the Court’s tradittonal attitude and more particularly
its present-day eritical attitude toward constitutional doctrine there are several
grounds upon which the constitutionality of the proposed legislatlon may be
supported, any one of which would appear to be sufficient. An obvious ground,
as the President has stated, is 8 normal and natural application of the language
of the sixteenth amendment. A brief résumé of the history of the amendment
will demonstrate, I think, that there is no'good reason why the language of the
amendment cannot be held to mean no more or less than the dictionaries all
say it means,

In 1804 Congress passed an income-tax law. It provided for an annual tax of
2 percent upoh the gains, profits, and income of over $4,000 from any kind of
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property, rents, interest, dividends, salarles or from any profession, trade, or
employment. The tax attracted much popular interest and acute nttention was
glvent to a case which was brought to the Supreme Court to test its constitution-
allty. This case was Pollock v, Farmers' Loan end Trust Co. (1895) 157 U. 8,
420, 158 U. 8. 601, The case Involved the valldity of the income tax as applied
to the defendant's income which was derfved from real estute, munfcipal bonds,
and corporate bonds and stock, It was charged that the tax was unconstity.
tionnl on several grounds. It was contended that a tax on income from property
was a direct tax, and it was also cottended that the Federal Government was
without power to tax the Income from bonds of n municipality of a State. The
Court held that a tax upon income from property was in the nature of a direct
tax and was in violation of the Constitution since it was not apportioned among
the States. The Court also held that a tax on interest from municipal securities
was a tax on the horrowing power of the States and their munieipalities and
was unconstitutional, In reaching this conclusion as to the immunity of income
fromn municipal bonds, the Court relled upon Qollector v. Day (1871) 11 Wall,
118, where it had been held that the Federal Government could not levy an
income tax upon the salarles of judicial officers of n State,

The decision in the Pollock casc was widely criticized. Probably no other
case, with the exception of the Dred Scoft case received so much unfavorable
comment, Proponents of the income tax did not retire from the struggle but
carried on the fight over the next two decades. In 1008 the platform of the
Democratic Party urged the submission of “a constitutional amendment specifi-
cally authorizing Congress to levy and collect a tax upon individual and cor-
porate incomes, to the end that wealth may bear {ts proportionate share of the
burdens of the Federnl Government,” The next year President Taft recom-
mended to Congress that there be submitted to the States a proposed amendment
to the Constitution which would grant to the Federal Government adequate
power of income taxation. “Although I have not,” he wrote, ‘considered a con-
stitutional amendment as necessary to the exercise of certaln phases of this
power [to tax incomes], a mature consideration has satisfied me that an amend-
ment is the only proper course for its establishment to its full extent. * * "

On April 27, 1007, Senator Brown, of Nebraska, proposed an amendment
which would provide as follows: “The Congress shall have power to lay and
collect taxes on incomes and inheritances” (44 Cong. Rec, 1548). On Juae 17
Senator Brown introdyced n new amendment which would provide that “%he
Congress shall have power to lay and collect direct taxes on incomes without
apportionment among the several States according to population” (44 Cong.
Rec, 8377). This amendment was referred to the Committee on Finance, whic
on June 28 reported a joint resolutlon which struck from Senator Brown's
proposal the word “direct” and inserted the more comprehensive words “from
whatever source derived.” Thus expanded the proposed amendment would
provide that: “The Congress shall have power to lay and collect tuxes on
incomes, from whatever source derived, without apportionment among the
severnl States and without regard to any census or enumeration” (44 Cong.
Ree, 8000). No explanation was made of the change. The debate in the
Senate was slight and on July 5 the joint resolution was passed by the Sennte
by a unanimous vote. A week later, and without extended debate, the House
passed the joint resolution by the overwhelming vote of 818 to 14 (44 Cong.
Rec, 4121, 4440).

In-the following January, Governor Hughes sent a message to the legisla-
ture of New York objecting to ratificatfon of the amendment., “I am,”
said Governor Hughes, “in favor of conferring upon the Federal Qovernment
the power to lay and collect an income tax without apportionment among the
States according to population. * * #* But the power to tax incomes should
not be granted In such terms ns to subject to Federal taxation the incomes
derived from bonds fssued by the State itself or those issued by munieipal gov-
ernments organized under the State’s authority—you are called upon to deal
with n specific proposal to amend the Constitition. This proposal is that the
Federal Goveriiment shall have the power to lay and collect taxes on incomes
‘from whatever source derived.'” And, sald Governor Hughes, “It is to be
borne in mind that this is not a mere statute to be construed in the light of
constitutional restrietlons, express or implied, but a proposed amendment to
the Qonstitution itself which, if ratified, will be in effect n grant to the Federal
Government of the power which it deflnes. The comprehensive words ‘from
whatever source derived,’ if taken in their natural sense, would include not
only incomes from real and personal property, but also incomes derived from

State and municlpal securities.” :
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Other chief executives also were of the opinfon that the proposed nmendment
would permit the tnxation of incomes from offielnl salaries and from securities
of States and municipnlities, Governor Gilechrist, of Floride, considered that
the amendment would confer power to tax incomes from State and munieipal
bonds, but was confident that Congressmon and Senators, being necessarlly
residents of the States and generally of municipalities would not exercise the
power in such manner as to destroy the credit of their own State or thefr
own munieipality, Governor Gilehrist emphasized that he favored the income-
tax amendment notwithstanding Governor Hughes' objection, Governor Has-
kell, of Oklahoma, stated that he considered the language of the amendment
was very broad and .thnt Congress should be careful in the exerclse of the
authorlty conferred upon Congress by the amendment. Governor Burke of
North Dakoia expressed hig opinion that the proposed amendment was broad
enough to Include a tax on incomes derived from the ownership of State and
munieipal bonds, and stated that he was onposed to the amendment.

Governor DIix, a successor to Governor Hughes as chlef executive of New
York, was also of the opinion that the amendment would confer this power
upon Congress. Governor Dix, however, thought that Congress should possess
this power. “Indeed, it scems to me,” he said, “that if the words ‘from what-
ever sonrce derived’ would leave the amendment ambigious as to its power
to tax incomes from official snlaries and from bonds of States and municipali-
ties, the amendment ought to be opposed by whoever adheres to the demoeratie
maxim of equality of laws, equality of privileges, and equality of bnrdens,
* » * Tt is impossible to conceive of any proposition more unfair and more
antagonistic to the Ameriean idea of equality and the democratie principle of
opposition to privilege, than an income tax so levied that it would divide the
people of the United States into two classes.”

“This proposed amendment,” sald Senator Edmunds, of Vermont, “of cotirse,
embraces the income from every species of property, whether Natlonal bonds,
State bonds, munieipal bonds, the income of churches and charitable institu-
tions, as well ag savings banks and all the other earnings of labor" (45 Cong.
Ree, 2001). Senator Edmunds opposed the proposed amendment. On the
other hand, Senators Borah, Bailey, Brown, and Root, who were in favor of
the amendment, expressed the opinion that the amendment would not confer
upon Congress power to tax income from State and municlpal securities and
State and munieipal snlarles (45 Cong, Ree. 1684, 1698, 2530). :

The foregoing discussion indicates that one of the obstacles to income taxation
wasg the imnunity of Income from State and local securities which the court
had pronounced in the Pollock case. In stating this position the court had
relted unon Collector v, Dn‘i which had extended a lke immunity to the salary
of a State officlal. Such Immunity of State salarles and income from State
securities stood in the way of the possession of power necessary for the full
development of a system of income taxation. The Pollock case had held that
a tax on income derived from property was subject to the requirement of
apportionment,

To remove income taxatfon from the rule of apportionment was one of the
main purposes in framing the sixteenth amendment. But it was not the sole
purpose, Congress might at different perlods consider that it was desirable
not to tax income from State and local securities, or not to tax salaries of
State and local oﬁlcmm‘ but the possession by Congress of power to tax such
incomes was essential to the molding of a system of taxation in conformity
with the prineiple of abllity to pay. The amendment was intended to remove
the obstacles to taxation of such income as well as to remove the requirement
of apportionment. It is rensonable to assume that it was for this express
purpose that the words “from whatever sourco derived” were inserted.

In this connectlon it is significant that the corporation tax law of 1909, which
was énacted contemporaneously with the submission of the sixteenth amendment,
provided that “every corporation * * * ghall be subject to pay annually a
special exclse tax * * upon the * * * net income * * * recelved
by it from all sources * * *." [Itallcs supplled.] In Fiint v. Stone Tracy
Co. (1011) 220 U. 8, 107, the Court gave full effect to the words as meaning
what they plainly said—in computing the exelse tax the mensure of the tax shall
be “net income *  from all sources.”” As this language was broad enough
to-include all income, that from State and munieipal bonds as well as all other,
the Court considered that such income was within the meaning of the statute,
In the same period when Congress wrote into the corporation tax law the words
“grom all sottrces,” it wrote fnto the resolution for the sixteenth amendment the

words “from whatever source derived,”
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The Court gave full effeet to the plain words of the corporation tax law.
It 18 reasonable to expect that if tho question comes directly before the Court
it will give similar effect to the plain words of the sixteenith nmendment,

The proposed amendment entered the arduous road to ratifieation in July 1009,
Phe process of ratffleation dragged along over n perlod of 844 years before it
was completed in 1018, Congress soon acted and the Tariff Act of October 8,
1018, provided for an income tax, This nct was retroactive and, aithough en-
acted in October 1018, it fised a first perlod embracing the time from March 1
to December 81, 1018, :

In Brushaber v, Unlon Pacifio R. R. Oo. (1016) 240 U. 8. 1, it was con-
tended that fncome which had acerued since March 1, 1018, could not be reached
retroactively by a tax enacted in October 1913, The cuntention was that the
fncome had beconme capital prior to the passage of the act; and that the six-
teenth amendment permitted only the taxation of income and not the taxatlon
of capital, The Court sustained the lmited retronctivily of the tax. In the
course of his opinfon in the Brushaber case My, Chief Justice White stated
that “* * * the whole purpose of the amendment was to relleve all income
taxes from apportlonment from a considerntion of the souree whene~ the in-
come was derived.” And in Baltio Mining Oo. v. Stanton (1916) 240 U, 8. 103,
Mr, Chlef Justice White referred to the #Srushaber case as huving * soteled” the
proposition that the amendment conferred no new power of taxation.

When this language s considered in relation to the problem which was hefore
the Court, 1ts meaning becomes evident and it is seen that the statement does
not confliet with the view that the sixteenth amendment conferred upon Con-
gress the power to tax income from State and munielpal securitles and salarles
of State and municipnl employees. 'The contention was that income which, had
accrued before the passage of the act was capital and not income and that the
amendment dld not authiorize Congress to tax without apportionment anything
except income, The Court permitted the retroactlve taxation, as a tax on income
but in order to clarify ity position and make clear that the amendment author-
fzed a tax on fncome and not on capital, Mr., Chief Justice White wrote the pas-
sage quoted above. When viewed in relation to the problem before the Court the
passage takes on meaning,

The case of Eisner v. Macomber (1920) 252 U. 8, 180, presented a some-
what similar question. The question was whether a stock dividend involved fn
that case constituted income, IReferring to the sixteenth amendment, Mr,
Justice Pitney remarked, “* * * this dld not extend the taxing power to
new subjects, but merely removed the necessity which otherwise might exist for
an apportionment amohg the States of {axes laid on income.” FHore agaln the
question related to the nature of the item which 1t was contended was subject
to the income tax, The court declared that it was not income and that the
amendment only authorized the taxation of income. “*¢ * * This [the six-
teonth amendment] did not extend the taxing power to new subjects * * o2
Here, as In the Brushaber case, the Court was asserting that the sixteenth
amendment dld not authorize Congress to tax without apportionment anything
excep: fncomes,

In the light of the questions which were before the Court in these cases, it
is seen that the Court’s expressions of opinlon do not militate against an
interpretation of the amendment as authorizing taxation of State and muniel-
pal salarles or income from State and municipal securities. Indeed, to inter-

ret the statements as indicating that the sixteenth amendment still leaves
Imitations on Congress' Power to tax Income is to charge the Coutrt with having
“gettled” by dictum an Important question of constitutional power which was
not remotely involved in the cases before it

EBrans v. Gore (1020) 253 U, 8. 245, declded that by taxing the salary of a
Federal judge as a part of his income, Congress was in effect reducing his
galary and thus violating article III, sectlon 1, of the Constitution, which pro-
vides that “the judges * * * shall, at stated times, receive for their services,
a compensation, which shall not be diminished duting their continuance in
office.” The decision was by a divided Court, Mr. Justice Holmes and Mr.
Justice Brandels dissenting., Speaking for the majority, Mr. Justice Van
Devanter rejected the contention that the sixteenth amendment must be deemed
to have authorized such taxation, notwithstanding the langunge of artlele III,

While the Court was of the oplnion that the sixteenth amendment did not
extend Congress' power to tax incomes to such extent that the salarles of
Judges, specifically protected by artlcle III, could be subjected to income taxa-
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tion, there are tmportant aspects of the decision which indlcate that the case
does not stand in the way of a tax on State and municipal salaries or Income
from State and municipal securities. The decision in Evang v. Gore is based
on a clause of the written Constitution. No such clause ean be invoked in behalf
of State and municlpal salarles or income from State and munieipal securities.

It is important to note that the Court did not nssert that the Judges' snlarles
weore inherently exempt from taxation, Nelther the important principle of the
separation of powers nor the principle of judicial independence were regarded
by the framers of the Constitution as sufficlent to secure the exemption pro-
nounced in Evans v. Gore, On the contrary, that exemption was stipulated for
in the written instrument itself,

The exemption of State and municipal salaries and income from State and
munieipal securitles rests only on implications, Implication was not sufficient
to secure an exemption for judicial salaries; why should Implication be sup- .
posed to suffice in securing exemption for State and municipal salarles or in-
come from State und municipal securities?

Another important distinction between the problem in Hvans v. Gore and the
problem now being considered, should be noted, In the exemption of the
salaries of judges the emphasis 18 on the status of the recipient, Judiclal
salarles are protected as such by nrticle III of the Constitution, The emphasis
is not on exemption because of the source of the judicinl salary, but on ex-
emption because of the status of the recipient as o judge protected by article I,

On the other hand, the supposed immunity of State and munieipal salaries and
income from State and munieipal securities emphasizes the source of such
incomes. Thus the latter incotne, from State and municlpal salaries and securi-
tles 1s sought to be exempted despite its being income by consldering its souxce,
But consideration of source is what the sixteenth amendment forbids in the
determinntion of Congress' power in taxing incomes. The sixteenth nmendment,
thus, had no bearing on the polnt decided in Evans v. Gore. 'This was because
the criterion of soutrce of income, which had previously limited Congress’
power in income taxation, and which criterion was repealed by the amendment,
was not a consideration in article II1.

Thus the repeal of source of income as a criterion of power to tax fncome did
not affect the exemption afforded by article III, since that exemption was not
related to source of income. But the repenl of tixe criterion of source of fucome
was the purpose of the sixteenth amendment, and Its adoption opened the way
for taxation of income over which Congress had previously had ouly a limited
power of taxation. It follows that what was sald in Evans v. Gore about the
sixteenth amendment was purely dictum. See, generally, Corwin, Constitutional
Tax Bxemptton ((1024), 18 Nat. Municipal Review 51.)

In Peck v. Lowe (1918) 247 U. 8. 165, a corporation engaged in buyin
goods in the several States and shipping tfmm to foreign countrles questioneg
the right of the Government to levy an income tax on so much of its income
as arose from shipping goods to foreign countries and there selling them. It
was claimed that this was within the prohibltion of the Constitution, that “No
tnx or duty shall be laid on artfcles exported from any State” It was held
that the prohibition of an export duty on articles did not prohibit an income tax
on the corporation In respect of the gains made In the business of exporting.
The court dld not need to consider whether, if the clause of the Constitution
which prohibited an export tax would otherwise prohibit an income tax on net
income, nevertheless an income tax could be supported by the sixteenth amend-
ment acting a8 a repeal pro tanto of such export tax prohibition. “The six-
teenth amendment,” sald Mr, Justice Van Devanter, “although referred to fn
argument, has no real bearing and may be put out of view” And he added,
“As pointed out in recent decisions, it [the sixteenth amendment] does not
extend the taxing power to new or excepted subjects * * ** citing the
Brusghaber and Stanton cascs, nbove referred to. But Peck v. Lowe was decided,
ag the Court itself stated, on the ground that a tax on an exporter's hicome is
not a “tax on exports.” The reference to the scope of the sixteenth amendment
was here also solely dictum, '

We believe it 1s safe to say that the history of the sixteenth amendment indi-
cates that one of its purposes was to empower Congress to tax income from
State and municipal gecurities and State and municipal salaries if and when
Congress deemed it wise to do so, and we accordingly belleve that the court
may properly so hold when a case is presented to it squarely raising the

question,

-



TAXATION OF GOVERNMENT SECURITIES AND SALARIES 75

At this polnt we wish to say that the valldily of the proposed leglsiation Is not
dependent upon any departure from the holding of the court in the case of
MeCultoeh v, Marpland ((1819) 4 Wheat, 816). In that case Chlef Justice
Marshall held unconstitutional a diserintiuntory tax levied by the State of Mary-
land on the Issuance of any notes by banks not chartered by the State of
Maryland, Thus the tax was applicable only to the Federal bank {n that State,
and such n Qiserlminntory tax levied by elther the State or Federal Government
against the instramentality of the other government would today be held nvalid
as readily as it was more than a hundred years ago.

Although the tax under constderation in that case was clearly Invald ns a dls-
criminatory one, Chief Justice Marshall chose the oceaslon to sound a warning
against State taxation of Federal instrumentalities on the theory that “the power
to tax 18 the power to destroy,” What the Chief Justice envisloued in that
theory is unmistakably revealed by the context of his opinion, Throughout the
opinion he took numerous occaslons to Roint out that In respect to the powers
granted under the Constitution to the Natlonal Govermment, that Government
i8 supreme, and the States must yleld where the paramount rights of the
National Government are involved, It scems never to hiave occurred to Matrshall
that his theory might be selzed upon as a basis for denying the power of the
National Qovernment to tax the people and the institutions of the States. An
excerpt from the opinton will serve to llustrate this point. In answer to the
assertion that the power of taxation in the Natfonal Government and State gov-
crinments is concurrent, giving to State governments a right to tax banks char-
tered by the Natlonal Government corresponding to the right of the National
Government to tax State banks, the Chief Justice stated:

“But the two cases are not on the same reaxon, The people of nll the States
have created the Qeneral Government and have conferred upon it the general
power of taxation. The people of all the States and the States themselves are
represented in Congress, nnd, by thelr representatives, exercise this power.
When they tax the chartered institutions of the States they tax thelr constituents
and these taxes must be uniform. But when a State taxes the operations of the
Government of the United States it acts upon institutions created not by their
own constituents but by people over whom they claim no control. It acts upon
the measures of a Government created by others as well as themselves, for the
benefit of others in common with themselves. The difference i that which
always exists, and always must exist, between the action of the whole on a part
and the action of a part on the whole—between the laws of a government declared
to be supreme and thuse of ¢ government which, when In opposition to those laws,
is not supreme,”

Moreover, the dangers of diseriminntion which induced Marshall to enuncinte
the doetrine that “the power to tax is the power to destroy” are now adequately
checked by the fourtetnth amendinent, which would prevent diseriminatory taxn-
tion agninst a Federal fnstrumentality by the States, or any taxation which
tended to destroy it. Nevertheless, we do not geek to run athwart the doctrine
of the McOnlloch case, and for this reason the proposed legislation expressly
consents to taxation by the States of Federal employees and to the taxation of
all persons on their income from Federal securlties.

Anyone reading the decision in MeOulloch v, Maryland in 1819 could hardly
have predicted the decision 61 years later in Collector v. Day (1870) 11 Wall.
(U. 8.) 118, holding that the Federal Government cannot levy an ificome tax
upon the salarles of certain State officials, It Is our view, just as it has been
the view of most commentators, that the decision in Collector v, Day 1s not sup-
ported by McOulloch v. Maryland, but, rather, that the earMer decision Is i
direct opposition to It.

The almost universal flood of criticlsm that has been directed at the reason-
ing and the result reached in the case of Collector v. Day has conslsted prinei-
pully of a restateinent of the concise rensoning In the dissenting opinion of
Mr. Justice Bradley, who can altiost be sald to volee the words of Chief Justice
Marshall in polnting out that the declsion of the mujority in that case exempting
State officials from Federal tax Is neither n logieal nor a practieal corollary of
McCOulloch v, Margland, His dissent 18 in part as follows: .

“I dissent from the opinion of the Court in this case hecause it seems to me
that the General Government has the same power of taxing the income of
officers of the State governments ng It has of taxing that of its own officers.
It is the common government of all allke; and every clitlzen -is presumed to
trust his own Government in the matter of taxation. No man censes to be a
cltizen of the United States by being an officer under the State government, 1
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cannot accede to the doctrine that the General Government i8 to be regarded
as In any sense foreign or antagonlstic to ihn State governments, thelr officers
or people; nor can I agree that a presumption can be ndmitted that the General
QGovernment will act in a manner hostile to the existence or functions of the State
governments, which arve constituent parts of the system or body politie, forming
the baslg on which the General Government ix founded. ‘The taxation by the
State governments of the Instrumoents employed by the General Government in
the exerelse of its powers Is n very different thing. Such taxation Involves an
interference with the powers of n govermnent in which other States and thelr
citizens are equally interested with the State which Imp ses the taxation.”

That Oollector v. Duy was not o necessary covollury of MeCulloch v. Maryland,
and that the full import of the McCulloch case may rest on a sounder foundation
than Colleetor v. Day, 18 openly recognized fh the opin‘on of the Court, speaking
throngh Mr. Justice Stone, in the Port of New York Authority caze. He sodd:

“In sustaining the immunity from State taxation, the opinion of the Court,
by Chief Justice Marshall, reeugnized n clear distinetion botween the extent of
the power of a State to tax nntlonal banks and that of the Natlonal Govern-
ment to tax State instrumentalities, He was eaveful to point out not only that
the taxing power of the Natlonnl Government is supreme, by reagon of the
constitutional grant, but that In laying a Federal tax on Pedernl fnstru-
mentalities the peo‘ﬂe of the States, acting through thelr representatives, are
laying a tax on thelr own institutions and consequently arve subiect to polltieal
restraints which can be counted on to prevent abuse, State taxatlin of national
instrumentalities s subject to no sich restraint, for the people outside the
State have no representatives who participate in the legisiation; and in a real
gense, s to them, the taxation I8 without representation. The exerclse of thé
national taxing power is thus subject to a safeguard which does net operate
when a State undertakes to tax a national instrumentality. * * * There are
cogent reasons why any constitutional restrietion upon the taxing power granted
to Congress, so far as it ean be properly raised by Implication, should he nar-
rowly limited. One, as was pointed out by Ch'ef Justice Marshall in MeCulloch
v. Maryland, supra, 435-436, and Osborn v, Bank of the United States, supra,
405-466, is that the people of all the States have created the Natlonal Govern.
ment and are represented in Congress, ‘Through that representntion they exer-
clse the natlonal taxing power. The very fact that when they are exercising
it they are taxing themeselves serves to guard agninst its abuse through the
possibility of resort to the usual processes of politienl action which nrovides
a readier and more adaptable means than any which courts can afford for
securing accommodation of the competing demands for national revenue, on the
o:)o lm’ml. and for reasonable scope for the independence of State actlon on the
other,’

1t s worthy of note here that Colleetor v. Day was mentioned frequently in
the three opinions rendered in the recent declsion in the case of Helrering v,
Gerhardt, supra, My, Justice Stone, in the majority opinton, satd that Oollector
v. Day was origlnally limited to officers of State functions withont which no
State “could long preserve its existence” and that the conrt hns refused in the

ast to enlarge it heyond those lMimits, This majority opinfon, however, did not
hy any means place:a ‘stamp of approval even on this stated limitation of the
fmmunities doctrine!stemming out of Collcetor v. Day.

On the other hand, Mr. Justice Black in a separate concurring oninfon found
even the majority opinfon written by Mr. Justice Stone frreconcilable with
Colleetor v. Day and eoneluded that the court “should review and reexamine
the rule based upon Qollector v. Day)’ although that course “wonld logleally
roauive the entire suhjeet of intergovernmental tax immunity to he reviewed in
the light of the effeet of the rixteenth amendment anthorizing Congress to levy
a tax on Incomes ‘from whatever souree derived’ " which would in turh require
a reexaminnton of “the decistons interpreting the amendment.”

In addition, careful annlygis dixcloses that the power to destroy hy taxntioh
and fo digeriminate hetweon pergons or subjeets was not and fs not possessed by
the Federal Government,  Arcordingly, it must be coneluded that the doetrine
expounded by MeCulloch v, Marpland does not support the conclusfon renched
in Caolleetor v. Day,

Axsumine this to he true and that the doetrine of reciproenl fmmunity enun-
cinted fi Onlleetor v, Day may be challenged by the present Bupreme Court, Just
as the Conrt has recently ehnllenged ofher dootrines no longer Justified, we arve
not denepding unon such aetion by the Court to supnort the pronosed legisintion,
Should the Court vefuse to abandon the doctrine of thint case, the question atill
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remaing whether the power whichi the Court'there found wantin
been supplied by that langunge of the sixteenth amendment authorizing a tax
on income “from whatever source derived,” But that I8 not all. Bven if the
power to levy such n tax were not grasited by the broad terms of that amend-
ment, it still seems probable that a net income tax which today has come to be
recognized as the fairest method of taxation wounld not be regarded as a burden
upon State Government when lm|pnsod without diserimination upon un employee
of that Government in his capnelty as a eltizen of the United States,

As previously stated, the doctrine of immunities rests historleally upon the
epochal dietum of Chief Justice Marshall, AMcCulloch v. Maryland, supra,
Since Marshall's famous opinion in that case, the Court has questioned both the
premise and the conclusion of this bold syllogism. Plummer v. Coler (1800)
178 U. S. 118: Greiner v. Lewellyn (1022) 268 U, 8. 884 Melcalf & Ilddy v.
Mitehell (1926) 200 U. 8. 514, 623. Willcuts v. Bunn (1031) 282 U. 8. 216;
Group #1 Oil Corp, v. Bass (1081) 288 U. 8. 270, 282. No statement in any
opinion has been quite as frankly or as eloguently put in fllustration of this fact
as the statement of Mr, Justice Holmes in the dissenting opinton in Panhandle
0il Co. v, Missigsippl e rel. Knoz (1028) 277 U. 8. 218, in which he said that the
power to tax Is not the power to destroy “while this Court sits.”

Despite the eritielsm which has been made of the rule, it hns left an indelible
although varying influence on the development and preservation of the immuni-
tles doctrine. The doctrine was developed by Marshall upon the background of
the dual system of govermment In the United States—government by the State
and government by the Nation being coexistent, It was to preserve the sover-
eign powers of the Federal Government and to prevent the States from YMmiting
the exerclse of the sovereign powers of the Federal Government by use of the
power to tax, that the implied Immunities doctrine arose, The rule was finally
consolidnted in the conclusion that a tax by one sovereign (clther the State or
the Nation) which placed a burden on the other sovereign was unconstitutional
since it thereby tended to violate “the necessiary protection of the independence
of the Natlonal and State Governments within their‘respective spheres.” Hel-
vering v. Powers (1984), 203 U. 8. 214. This {dea has been more popularly re-
ferred to as the “burden theory” of fmmunities. It is aptly stated in the fol-
lowing excerpt from the opinion in AMetcalf & Bddy v. Mitchell, supra, that:

“Experience has shown that there is no formula by which that line may be
plotted with precision fn advance. But recourse may be had to the reason upon
which the rule rests, and which must be the gulding principle to control its op-
eratfon. Its origin was due to the essential requirement of our constitutional
system that the Federal Government must exercise its authorlty within the terri-
torial lmits of the States; and it rests on the convietion that each government,
in order that it may administer its affairs within its own sphere, must be left
free from undue interference by the other.” [Italles supplled.]

In the more formative period of the law on this subject, stntements appearing
in decisions of the court indleate that any burden on a soverelgn, no matter how
slight, which arose by reason of a tax levied by the other sovereign was con.
sldered to be a partial destruction of and a hinderance on the other sovereign
powers, Weston v, Charleston (1820) 2 Pet, 449: Dobbing v. Eric County
(1842) 16 Pot, 485 Collector v. Day (1870) 11 Wall. 113,

Tax Immunity became too all-fnclusive as a result of the earlier decisions and
the court soon became consclous of the fact that the doetrine of implied im-
munities had swelled itself to such proportions that the taxing powers of both
the State and the Natlon were in danger of becoming impotent. Thus Chief
Justice Hughes fn his opinfon in Willcuts v. Bunn (1031) 282 U, 8. 216, 225, found
it necessary to say:

“The lmitation of this prinetpie to its appropriate applieations is also im.
portant to the successful working of our governmentnl system. The power to
tax Is no less essentfal than the power to borrow money, and in preserving the
Iatter, It ix not necessary to cripple the former by extending the constitutionn)
exemption from taxation to those subjects which fall within the general applica-
tion ‘of nondizeriminatory laws, and where no direet burden s laid upon the
QGovernment instrumentallty, and there 1s only a remote, §f any; Influence upon
the exerelse of the function of government. * * # Before the power of Con-
gress to lny the exclse tax in question can be denied In the view thit It Imposes a
burden upon the 8tates’ horrowing power, it must appenr that the burden is real,
not Imaginary : substantial, not negligihle.”

In numerous cnses the court stressed that exemption wonld not be granted
from '}23%3‘"{;’},'"'3{0{’7 mémﬂon where the effect would be to eripple the power

%llms not since
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to tax. AMetealf & Eddy v. uuc_'rmu. supra; Susquchanna Co. v. Stato Taz Com-
niisglon (No. 1) (1981) 283 U. 8. 201, 204; United States v. California (1038)
207 U, S. 175, 184-185, Indeced, as previously pointed ont, in Helvering v.
Mountain Producers Corp., supra, the Court overruled its declsions in Gillesple
v. Oklahoma, supra, and Burnet v. Coronado Oll and Gas Co., supra, because in
conslderable part, alongside of the principle of tax Immunity was the correln-
tive and “competing principle, buttressed by the most cogent considerations,
that the power to tax should not be crippled” by undue extensions of constitu-
tional exemption.

As the realizatlon grew upon the court that the hmmunities doctrhie created
an unjust distribution of the tax burden, more severe tests were used in up}»lylng
the “burden” theory and it was held that to hnmper or threaten destruction of
a soverelgn, the burden Involved must be “realy not imuginary; substantial,
not neghigible" (Willents vo Bumn, supra), The burden was roquir(-d to be “im-
modiate or direct” und not “remote” (Tirrell v, Johnson (1034) 203 U. 8. (33),
and a tax burden which interfered with another sovercign, had to interfere In a
“gubstantinl manner.” (James v. Dravo Contracting Co. (1037) 802 U. 8. 134,

Further qualifientions of the doctrine were introduced, however, and ns more
and more qualifications were introduced, the more bottomless became the ‘‘well
of uncertainties” surrounding the doctrine. Whereas in the early days of the
doctrine n tax by one sovereign was a burden which threatened to destroy
another if the tax indirectly added to the costs of and was therefore borne
fndirectly by the other, it became necessary to whittle this prineiple down
because of its inereasing effect on the power to tax,

The Court found in a large and varying group of cireumstances that although
a tax by one sovereign undeniably added to the cost of operation of the other,
this was not such a burden as threatened to destroy the other sovereign. Al-
though gross receipts, property taxes, sales tnxes, or income taxes pald to one
soverelgn by an independent contractor with the other sovereign, undentably add
to the charges made by the contractor for the services performed, thus forelug
the other sovereign nctunlly to pay all or some portion of the taxey, such taxes,
although indirectly pafd by the soverelgn, have been held not to incur the type
of burden which threatens to destroy. Ratlroad Co. v. Peaniston (1873) 18
Wall. 5: Central Pacific Rallroad v. California (1808) 162 U. 8. 91; Bultimore
Shipbutiding and Dry Dock Co. v. Raltimore (1004) 105 U, 8. 375 Choctarw 0. &
Q. R. R. Co. v. Mackey (1921) 256 U, 8. 531, Taber v. Indian Tervitory Co. (1037)
800 U. S. 1; Gromer v. Standard Dredping Co. (1912) 224 U. S. 362: Trintty-
farm Co, v, Grosjean (1934) 201 U. 8. 4060; Tirrell v. Johnson (1935) 203
U. 8. 5338; Metealf & Eddy v, Mitchell (1926) 209 U, S, 614, General Construe-
tion Co. v. Fisher (1933) 205 U. 8. 715; Alward v, Johnson (1031) 282 U, 8. 509,

The Court has on several oceaslons pointed out that the State or the Nation is,
to n greater or lesser degree, affected by virtually every tax levied by the other.
If we pursued the casunl lines which flow from the imposition of nlmost any tax,
or any regulatory measure, we would find that sooner or later it impinged upon
the other government, Once we put behind us the tax which is imposed directly
upon the sovereign, the question necessarily becomes one of degree. Thus, the
Court in Metealf & Eddy v. Mitehell, supra, sald:

“In a broad sense, the taxing power of elther government, even when exor-
cised in a manner ndmittedly necessary and proper, unavoldably has some effeet
ipon the other. The burden of Federal taxation necessarily set an economle
limit to the practical operation of the taxing power of the States, and vice versa,
Taxation by elther the State or the Federal Government affects in some measure
the cost of operation of the other.”

What then is the nature of the “burden” which tends to defent n government
fn carrving out its sovercign powers? The burden of additional cost alone is
not sufficient to bring about tax Immunity. Both the Supreme Court and the
lower Federal courts have emphatieally indieated this, 7reinitnfarm Co, v,
Grosiean, supra; Tirrell v. Johnston, supra: Wheeler Lumber Co. v, Tnited
States, supra; Alward v, Johnson, supra; Helvering v, Mowntain Produrers
Corp., supra; Lingett & Myers Co. v, United States, supra; Helveving v. Ger-
havat, supra; James v, Dravo Conatruetion Co., supra,

The Dravo ease involved the right of tlie State of Wost Virginin to levy n
tax on the gross receipts of the Dravo Contracting Co.. which *had contracted
with the Unfted States to bulld certafn locks and dams In- navigable rivers
bardering on and flowing in the State of West Virglnia. The court recognized
the fact that the contractor might under certain clreumstances absorb some
of the tax but Indleated that whether or not this was so made no difference,
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It was recognized that the contractor's expenses were inereased by reason of
the tux and that under ordinary principles of cost accounting the tax would
be consldered in bidding on the contract with the Government, the tux thereby
actunlly fncreasing the cost to the Government,

1 then additionul cost 18 not such & burden as to amount to an interference
with a sovercign suflicient to threaten our dunl system of government, and
this seeins ndequately admitted by the court, what other burden §s planced upon
the States or upon the Federnl Government by the legislation proposed?

Competition exists among investors fn Government securities asg well as among
individuals in the search for governmental cmployment, For this reason it
is wholly speculutive and uncertain as to what part, if any, of the burden
of a (ax on fncome from such sources may he passed on to the States or what
amount such employees and investors may absorb themselves, Assuming, how-
ever, that there Is a speculative burden which may be passed on to the States
by reason of this legislation, is such a burden on the States sutficlent to give
rise to immunity? The answer scems definftely to be “No,” and is furnished
by the majority opinton of the Supreme Court in the very recent Port of New
York Authority cuse to which I have referred.

Again let us fnquire what burden, then, is placed upon the Stales by the
leglslation here proposed that has not already been labeled by the Court as
insufliclent to glve rise to immunity,

The mere taxation of a government employece is not sufficient to make ap-
plicable the immunity doctrine since out of that fact in itself there arlses no
assumption of a burden upon the Government which would threaten to destroy
the dunl system of government, Helvering v. Qerhardt, supra; Smith v.
Northern Trust (o, (1911) 220 U, 8, 107; Helvering v. Powers, supra; Hel-
vering v. Therrell (1088) 303 U, 8. 218, Since the indirect veflection of a tax
in another sovereign's treasury Is not In itself a test of a forbidden interfer-
ence with the dual system of government, and since it is indlented by the
T'herrell case that a tax on an Individual though he be a government employee,
camot possibly be a threat to that dual system when the tax does not result
in added cost to the Government, what, then, is the line of demareation between
a tax which does threaten that system and one which does not? The Court,
by its decisions, has confined the burden theory so that the only tax which is
inhibited Is one which actually threatens to destroy, namely, a diseriminatory
tax or one which is regulntory or prohibitory in its offoct,

The States have throughout the years continuously broadened thelr flelds
of activity to enterprises which have long been In the hands of private business
and thus subjeet to taxation, The court has recognized that by this means
the States might eventunlly cramp the taxing power of the Iederal Govern-
ment until it beeame almost impotent, It seems almost wmecessary to clte
statisties to demonstrate the dependence of the Federnl Government and of
many State governments upon the revemues obtalned from the income tax on
Individunls. In recoguition of this dependency nud the drying-up of the source
of such revemies due to the combination of the immunities doctrine and the
increasing nctivity of the State and Nation in fields which have long been
2ggnploldl by private enterprise, the court in Helvering v. Poicers, supra, at p.
225, sald;

“The prineiple of immunity thus has inherent Hmitations. * * * And one
of these limitations is that the State cannot withdraw sources of revenue from
the Federal taxing power by engaging in businessos which constitute a depar-
ture from usual governmental functions and to which, by reason of their nature,
the Federal taxing power would notmally extend. The fact that the State
has power to undertake sueh enterprises, and that they are undertaken for what
the State concelves to be the publie honedit, does not establish fmmunity, * * *»

In Helvoring v, Gerhardt, supra, Mr, Justice Stone commented on this point,
saving that an allowance of immunity for the protoetion of State sovereignty
is nt the expense of the soverelgn power of the Natfon to (ax and that any
enlargement of the former involves a diminution of the latter. He safd, “When
enlargement proceeds beyond the necoessity of protecting the State, the burden
of the immunity is thrown npoi the Natlonal Govornment with henefit only to
o privileged clngs of tuxpayers” and that unlinitted State fmmunity “wonld be-
come n ready means for striking down the taxing power of {he Nuatlon.”

The most recent deeston In which the Court recognized (he potentinl destrie-
tiveness of the Immunitles doctelne to the Federal taxing power ik Alen v,
Regents of Univeralty System of Georgla (1938) 804 U, K. 430, Iere the
regents nttempted to enjoin collection of o Federpl tax on admissions to foothal)
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games at the State universities on the basls that this wns imposing an unbon-
stitutional burden on educatfon which is a recognized essentinl governmental
funcetion, The Court reversed the cireuit court of appeals, which had held the
injunction valid. In the opinion of zhe majority, written by Mr, Justice Itoberts,
the Court assumed as true the fact that public edueation was a governmental
function and that athletic programs were a part of the program of education,
that the activity does not cense to he governmental heenuse it produces income,
and that the tnx 18 Imposed dirveetly on the State activity and divectly burdens
that activity. The Court sald that the question was “whether, by clecting to sup-
port a governmental activity through the conduct of a business comparable in
all essentinlg to those usually conducted by private owners, a State may with-
drnw the bustuess from the fleld of taxation.” It hold that though eduention
might be just ns essentinl a governmental function as the maiitenance of the
exceutive, legislntive, nand judicinl branches, “it does not follow that if a State
elects to provide funds for any of these purposes by conducting a husiness, the
appteation of the avallsfn-ald of necessary governmental functions withdraws
the bushiess from the fleld of taxation,”

In Sonth Cuioling v. United States, supra, and Helvering v. Powers, supra,
the court not only consldered the effect of oxemptions on Federal rovenues but
apparently mnde this the basis of its decisions as to the asserted governmental
chaineter of the activity involved, In South Carolina v. United States, supra,
at page 465 the court summarized fts earlier annlysis by saying, “Indeed, if all
the States should coneur in exercising thelr powers to the full extent, it would
bo almost impossible for the Nation to collect any revenues.,” Aund in Helvering
v, Powers, supra, at page 226, the court defined a limitation upon the doetrine
of intergovernmental tax immunity as the principle that “the State cannot
withdraw sonrces of revenue from the Federnl taxing power by engaging in
businesses which constitute a departure from usual governmental functions and
to which, by reason of thelr nature, the Federal taxing power would normally
extend.” (Sece also United States v. Californta, supra, at p, 184,

Unfortunately a governmental function is not a constant product, What may
be a usunl governmental function today may be taken over by private business
tomorrow and thus fall into the “proprietary” class when a government engages
in it, What may be a proprietary function today may in the future become
such a “usunl,” “ordinary,” or “essentinl” governmental enterprise that it may
be classed as a “governmental” function fntsead of a “proprietary” function.
There will be, and have been constant changes in the flelds of enterprise which
we as a people properly look to the varlous State governments and the Federal
Government to administer, :

In conclusion 1 would like to summarize the principal points to which my
discussion has been directed. First, I have given you the view that the Su-
preme Court has shown every evidence of n willingness and readiness to re-
examine arguments and precedents in cases where important constitutional
issues are involved, and I have illustrated this attitude on the part of the
Couirt with respect to the field of taxation by several very recent decistons.
Next, I presented to you the view that when the Court {8 requested to re-
examine arguments and precedents in connection with the problem of inter-
governmental immunities in taxation there will be at least two very persuasive,
it not conclusive, grounds which will impel the Court to sustain the constitnu-
tionality of that legislation for which we are contending. The first of these
fs the langnage of the sixteenth amendment properly constriued in the lght
of the events which led to its adoption, while the second is the bronder but
now equally well established proposition that any implied constitutional fmmu-
nities from Federal taxation which may be enjoyed by the Stater do not
extend to a nondiseriminatory fncome tax upon the salaries of Stite « .aployees
or the interest recofved by holders of State obligations when such a tax ‘aposes

no unreasonnble burden upon the States.

The Cramman, Thank you, Mr. Wenchel,

Now, is there someone from your office ready to testify or someone
from the Attorney General's office?

Mr. Wencter, Mr, Gardner, of the Department of Justice,

The Cutamnman. You are through, are yout ‘
Mr, Wencnen, T am through,  All vight, Mr, Garduer.

Mr. Morrts, We have Mr. Gardner from the Attorney Genernl's
staff, if thore i8 no one else from Mr. Wenchels stafl,

+
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STATEMENT OF WARNER W, GARDNER, SPECIAL ASSISTANT TO
THE ATTORNEY GENERAL, DEPARTMENT OF JUSTIOE

Mr, GaroNer, I have only a very few general comments to offer,
Senator, and a few specific things that have been raised in the course
of the discussion,

Among the general comments there are only two of iindportmlce,
and I would like to emphasize a little bit one factor. Mr, Morris hag
discussed and our study takes up in great detail the fact that the
Pollook case and Collector v, Day, which are the only two cases which
definitely bar this legislation, have no authority at the present time,
mensured by the customary legal tests, Their reasoning has been re-
jected, the results of the decisions are to a greater or a lesser degree
mcompatible with the decisions in other fields. The other reasons
which have been offered from time to time by the Supreme Court for
tax immunity are either inapplicable or have in later decisions been
rejected by the Court. These are in a sense legal dialectics breakin
down the opinions into their reasons, attempting to square them with
other decisions. Out of that stuff the law 1s made, of course. How-
over, they do not necessarily reach into the living life of the Court.
If in addition to breaking them down in that fashion we measured
them against the current trends in tax immunity, we get a result
which is more authoritative, I think, that can be gained by merely
an abstract legal analysis of the opinions and their present authority.

In the last term the Court opened up with the Dravo case,in which
the gross-receipts tax on a (lovernment contractor wae Buitained,
‘The Government argued for that result but was unable ta distinguish
three earlier cases, the sales-tax cases. The Court did not distinguish
those cases but merely confined them to their facts and said that is
not the situation here. So far as I know, no one ever offered a dis-
tinction between selling goods and selling a combination of goods
and services, which is the contractor's function,

The Cuaman, Is that a specific tax$

Mr. Garoner. It is a gross-receipts tax,

The CuairmaN. That applies only to Government contracts?

Mr. GaroNer. Oh, heavens; no. Generally, any tax involved by
the Federal or State GoVernment which was directed only at people
who deal with other govérnments, would be, of course, invalid under
the implications of our Iederal system.

The next decision was the Z'kerrell case, which pushed the solution
of tax immunity just a little further. In that case the bank liqui-
dators and persons employed in banking departments and engaged
in the liquidation of banks and insurance companies were held subject
to the Federal income taxes,

The Crairman, That is the State banks?

Mr. GarpNER. That is the State banks; yes,

The Cuarman, And the State trust companies, and so onf

Mr, Garpner, The opinion is not particularly illuminating, so we
can extract very little from it,

After this decision, the next decision which the Court took up dealt
with immunity from income taxes which was claimed by lessees of
State school lands. They had been held exen}pb from the Federal
income tax in the Coronado case, which in turn followed the Qillespie
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case, dealing with the converse situation of a State tax upon Federal
lessees, Those two cases were expressly overruled,

Next in the order of delivery was the case of Allen v, The Regents,
in which the Court assumed that education was an essentinl govern-
mental function of the State. But it held that the receipts real-
ized from holding football contests could be subjected to Iederal
taxation even though it formed a part of the educational curriculum,
because the Court said it was analogous in almost every respect to
commercial exhibits.

Finally, there was the Gerhardt case, which has been sufficiently
discussed this morning, I think, Comparing this uniform record of
extending taxation and contracting immunity, which the Court made
last term, with the analysis of Assistant Attorney General Morris,
and which our study explains, the conclusion emerges with consid-
erable clarity that although the Pollock and Day cases stand unre-
versed, they have not the authority which ordinarily attaches to an
unreversed decision in the Supreme Court,

The Cramman. I did not hear you say anything about Zvans v.
Gore. Tt secems to me that that case should be included with the
Collector v, Day and the Pollock case, because while the Court could
have decided it on the basis of the provision jn the original Con-
stitution it did use the other ground in that case,

Mr, GaroNer, I did not mention Evang and Gore for the reason
that T am directing my remarks only to the tax-immunity Iproblem,
distinguished from the effect of the sixteenth amendment, I am un-
fortunately not sufficiently familiar with the sixteenth-amendement
problem to be able to lend a great deal of enlightenment to the com:
mittee. And they considered the express provision of the Constitu-
" tion that the salary of the judge should not be diminished during his
term of office, .

The second general comment grows out of this trend of decisions
which has apparently been inaugurated by the Supreme Court during
this past term,

With respect to the taxation of employees, both Federal and State
there is bound to be a continuing stream of litigation, If the trend
of the Court is continued, the decisions more probably than not will
be in fayor of taxing employees and officers, who formerly, and I think
with good cause under the existing decisions, had considered them-
selves to be immune from taxation,

The problems of retroactivity which are thus raised need little am-
plification except it is a danger which every employee of the State
now faces, if we press the Gerhardt decision as far as seems likely, and
which will perhaps have some bearing upon many Federal employees,
if, indeed, not all of them,

The specific questions which were raised during the testimony of
Mr. Morris, and to some extent Mr, Wenchel, include, first, the extent
to which there has been a waiver of Federal taxation,

There was prepared a few months ago a compilation of such stat-
utes of the last two and a half Congresses, the sessions which have
appeared in printed form in the regular Statutes at Large, gathered
by thumbing through the pages, and they numbsr some 87 or so,
Broken down there are about & dozen in which Congress has stated
that the specific Federal instrumentality under question shall be ex-

empt from all taxation,



TAXATION OF GOVERNMENT SECURITIES AND SALARIES 83

There are nine, according to the count that I have here, in which
Congress oxpressfy waived immunity from taxation,

IT u; CuairmaN, What are they? Do you happen to have them
there

My, Garonen, I could give them to you by f;oing through them,
The Federal Savings Lgoan Association is the first one to which I
come, The provision of section 5 (h) of that act is that these associa-
tions, including their franchise, reserves, and surplus shall be taxable,

The Cuamrsan. I was on the House committee and I remember that
provision, ‘ -

My, Ganoner, It is mmlog]ous to the national bank provision,

The next one deals with liquidators, referees, trustees, and other
officers nppointed by the United States.

Another one is with respect to national mortgage associations au-
thorized to be established by the National Housing Act. I do not
have them conveniently gathered here, but that perhaps will serve as
a random sample.

The Cuairman, I really would like to know what they are.

Mr, Garoner., They are from the Seventy-third and Seventy-fourth
and the first half of the Seventy-fifth sessions,

The Crammman, All vight. You say there are nine?

Mr. GaroNER. There are nine in which they have waived all tax
exemption. There are another seven in which they lprovida some tax
exemption and some waiver of tax exemption and then there are an-
other seven which provide for payments by the Federal Government
or its instrumentalities to the States in lieu of taxes, an amount which
I take it is estimated as the probable tax yield had they been subject
to taxation,

This shows a_consistent effort of the Congress, I submit, to deal,
with this difficult l[))mble)m, it shows very plamly the extent to which
it should be a problem for Congress rather than the courts, who can
denl only in terms of black and white. Congress on the other hand
can make quantitative as well as qualitative estimates,

There was one part during Mr. Morris’ testimony where the Sen-
ator questioned the degree to which the #lint v. Stone Tracy Co. case
can be reconciled with the Pollock case, and we of course believe that
it cannot be so reconciled. I am pointing out here the dissenting
opinion of Justice Brandeis in the National Life Insurance case,
joined by Justices Holmes and Stone, who said they thought since
Flint against Stone T'racy, the Pollook case in that part had been .
overruled,

I am responsible, Senator, for three mistakes in the dates of cases
which were given you this morning. I thought I remembered them,
In checking I discovered I did not. If you would like to have the
correct dates of the Coronado case, the Gillespie case, the Evans and
Gore case, I can give them to you.

The Cuamnan, All right.

Mr, Garoner. The Coronado case was not, as I said, in 1925, but
1932; it was reported in volume 285,

The CaairMAN. And the Gillespie case?

Mr. Garoner. The Gillespie case was decided in 1922, or the 1921

term in the spring, . , " ,
And FEwvans v, Gore, which we speculated, was decided in 1928,

was in fact decided in 1920,
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That concludes all the things which I have in my mind to sny,

ﬁnd I should be very happy to answer any questions which you might
ave.

The Cuamman. I do not think I have any now, because it scems
to me we will want to ask representatives of the Department questions
which will be based upon what we learn from the opposition when
they appear.

Mr. GAarpNER. Yes.

The CrairMAN, And at that time I suppose the committee will
want to ask quite a few questions,

Is there anyone else from the Attorney General’s Department?

Mr, Mornis. There is no one else here now.

The Cuarman. Is there anyon: else from the Treasury?

Mr, WexncneL. No, siry no further statement,

The Cnairman. I thought I followed My, Hanes fairly closely this
morning, but I do not know as there was a clear-cut discussion of
this situation, and I really believe we ought to have something on it;
that is, that if we pass and the courts approve of legislation such as
the President has advocated, that there will be very little present
effect upon either the revenues, or very little adverse effect upon the
States, Did Mr. Hanes go into that question?

Mr. WenNcnEL. I think he gave some figures. I think they amounted
to something lilke $16,000,000, was it not{

The Cuairaan, That :%16,600,000, as I remember it, was the amount
of taxes that Government employees paid now,

Mr. WeNoneL, The inerease, was it not?

The Cramryan, The amount they would pay; yes, my point being
that until new bond issues were made there would be very little that
could be taxed by the Federal Government,

Mr. Wencner. Mr, Hanes stated:

It is clear that in the next few years neither the additional tax revenue nor
the additionnl interest cost will be considerable.

The Cuamrman, Perhaps that is what I had in mind, He did
cover it. ‘

Mr. WencueL, There is another place where he said something to
the effect that it would not wash itself out in 50 years, some sort of
expression like that,

he CHAIRMAN, As I remember it—and perhaps you would know—
we shifted last year to what was known as the partition between
long-time and short-time Government securities, which I believe the
Treasury wanted to eliminate altogether, Was not that it? And we
shifted that up so that there are now authorizations, as I recall it, for
30 billion in long-term securities and a total of 45 billion in securities
of the Federal Government. Does anyone here know$

Mr. Wenoner, I think your ﬁ%?res are correct. ,

The Cuamman, I think so. T know I objected when the original
matter was ‘E»resented, and we did refuse to move the bars entirely
because of this impending legislation,

.Blfr. WencnerL, We can supply the exact figures, Senator, if you
wish,

The Cramman, What I want to get at is—I think we should have
for the benefit of the States, an analysis of the outstanding Federa
issues, so that we would know what were short term and what were
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long term, and particulars and details as to how long those bonds run,
and a8 to how soon the States could, in the event Congress authorizes
this reciprocal taxation, expect the tax through their income tnxes
as to Federal sccurities, I do not thing that is in the case here, is it?

Mr, Wenonen, No.

The Crairman, Can we have that?

Mpr. WeNcneL, Yes, indeed,

The Cuamman. And will you supply us with an analysis so we can
have it in the record, and '}n‘esent it to the State representatives, who
will be here on February 71

Mr. Wencner, We will be glad to.

(For data and material requested, see tables VII and VIII and
exhibit 2, at the conclusion of Mr. Hanes’ testimony.)

The CHairman, Is theve anything elso?
Mr. Morris, I think, in view of the fact that the Departments have

presented a very excellent case, we could have Mr. Buck appear after

ebruary 7.
Mr, I\II{')RRIB,. All right, Senator. I will advise him of that., I know

he will be glad to be here whenever it is convenient.
The CramMan, You can get in touch with him today?

Mr. Morris, I can phone himj yes. )
The Cuairman, Then, if there is nothing further, we can, I think,

adjourn until February 7.
8 Mr. Seidman here? He asked to be heard early, and I would be

willing to hear him now if he is here. He represents the New York

Board of Trade.
Then, very well, we will hear him after February 7, and I thank

you gentlemen for your attendance. The committee will now

adjourn,
(Thereupon, at 8:20 p. m,, the committee was adjourned until

February 7, 1939, at 10 a. m,)

-



