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FOREWORD

Under authority of Senate Resolution 335, Seventieth Congress,
second session, the United States Senate Finance Committee, for the
purpose of investigating the effects of the operation of the tariff act
of 1922 and the proposed readjustments as set out in House bill 2667,
commenced general tariff hearings on June 13, 1929, pursuant to the
following public notice authorized by the committee on June 7, 1929:

Dates of hearings and tariff subcommittees

Schedules Date to commence Subcommittees

Subcommittee No. 1, room BIB Snote Offie Building

i. Chemicals, oils, and paints. June 14 ........... Smoot, chairman, Reed, Ed, King, and Barkley.
2. Earths, earthenware, and June 19 ........... Edge, chairman, Smoot, King, and Barkley.

glassware.
3. Metals and manufactures June 20 ........... Reed, chairman, Smoot, Edge, King, and Barkley.

of. Subcommittee No. B, room S1 &nae Office Building

0. Tobacco and manufac- June 13 ............ Shortrldge, chairman, Smcot, Watson, Harrison,
tures of. and Connally.

8. Spirits, wines, and other June 14 ............ Shortridge, chairman, Smoot, Watson, Harrison,
beverages, and Connally.

7. Agricultural products and June 17 ........... Watson, chairman, Smoot, Shortridge, Harrison,
provisions. and Connally.

5. Sugar, molasses, and June20 ............ Smoot, chairman, Watson, Shortridge, Harrison,
manufactures of. and Connally.

Subcommittee No. 3, room 301 &nate Offe Building
9. Cotton manufactures ...... June 14 ............ Blngham, chairman, Greene, Sackett, Simmons,

and George.
10. Flax, hemp, Jute, and June 19 ........... Greene chairman, Bingham, Sackett, Simmons,

manufactures of. and Norge.
it. Wool and manufactures of. June24 ............ Bingham, chairman, Greene, Sackett, Simmons,

and George.
12. Silk and silk goods ........ July 1 (2p.m.) .... Sackett chairman, Greene, Bingham, Simmom

and deorge.
13. Rayon manufactures ...... July ............. Sackett chairman, Greene, Bingham, Simmons,

and deorge.
8ucommitte No. 4, room 41B enct Offie BuiNling

14. Papers and books .......... June 13 ............ Deeen, chairman, Couzens, Keyes, Walsh (Mass.),
and Thomas (Okla.)

4. Woodand manufacturesof. June17. ....... Couzens chairman, Deneen, Keyes, Walsh (Mm.),
and Thomas (Okia.)•

1L Sundries ............ June 25 ........... Keyes, chairman Coutens, Deneen, Walsh (Mas.),
and Thomas (Okla.).

Nos.-Hearlngs on "Valuation" will be conducted before the full committee June 12. All .
Wili commence at 980a. m. unless otherwise noted. Hearingeon free list, administrative, and miscellaneous
provisions will be conducted before full committee at the conclusion of the subcommittee hearings.

Stenographic reports were taken of all testimony presented to the
committee. By direction of the committee all witnesses who
appeared after the conclusion of the hearings on valuation were to
be sworn.

The testimony presented, together with the briefs and other
exhibits submitted is grouped together as far as practical in the
numerical order of the House bill, which has made necessary the
abandoning of the sequence of the statements and the order of
appearance.
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In this consolidated volume, which includes briefs and data filed
since the publication of the original print, the arrangement 'of the
testimony has largely been preserved, while the new matter has bee1
arranged by sections in the supplement at the end. The index has
necessarily been revised to include this new matter.

The hearing on Valuation, which was held before the full committee
June 12 and 13, and which was originally printed in a separate
volume, has been incorporated in this revised edition of the hearings
on Special and Administrative Provisions of which it is logically a
part, and will be found at the con ,lusion of the other testimony.

IsAAc M. STEWART, Clerk.



TARIFF ACT OF 1929

SPECIAL AND ADMINISTRATIVE
PROVISIONS

MONDAY, JULY 15, 1929

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Waahington, D. 0.
The committee met pursuant to call at 9.30 a. m. in Room 312,

Senate Office Building, Senator Reed Smoot (chairman) presiding.
The CHAIRMAN. The hour of 9 o'clock and 30 minutes having

arrived the committee will come to order. To-day has been set apart
for the consideration of special and administration provisions found
on page 388 of the House bill, under title 4.

GENERAL STATEMENTS

STATEMENT OF CHESTER H. GRAY, WASHINGTON, D. C,, REPRE-
SENTING THE AMERICAN FARM BUREAU FEDERATION

(The witness was duly sworn by the chairman.)
Mr. GRAY. In appearing before you on the administrative and

miscellaneous provisions I want to call attention to four topics; and
I shall make an effort to be as brief as possible; if I could be un-
interrupted I could finish all that I have to say in 15 minutes easily.

The CHAIRMAN. I hope that you will not be interrupted.
Mr. GRAY. The flexible provision, the Tariff Commission, the

general proposition of our colonies, and milling in bond are the four
administrative provisions which our membership in the Farm Bureau
are interested in.

Taking up the flexible provision first, and referring to section 336
of the House bill where it is found, I wish to call attention briefly to
our desire in the Farm Bureau that a flexible provision be retained
in the forthcoming tariff law. Our membership in the Farm Bureau
during the last two years has been more attracted to and interested
in the flexible provisions than any other section that even might
have included rates. The reason for that is this, Mr. Chairman and
members of the committee: During the last two years the farmers
have realized that some of their rates were not adequate, and to get
the rates raised under the flexible provision, such as the 50 per cent
limitation feature, we have been interested before the Tariff Com-
mission in cases on these commodities: Wheat, corn, Swiss cheese,



cherries, maple sirup, maple sugar, butter, milk, cream, flaxseed,
fresh tomatoes, canned tomatoes, tomato paste, onions, peppers,
eggs, and egg products.

That shows the wide interest of our people in provisions raising'
the rates on their commodities; and that same indication is reflected
now and was reflected over on the House side weeks ago in raising
rates on agricultural products by revision. There are two methods,
our membership is well cognizant of rebuilding rates-the flexible
method and the revision method; tihe first being-by the Commission;
the second being by Congress.

We must state that the flexible provision as in the act and, to a
certain extent, as in the bill, does not allow that ease of changing the
rates which we desire. In other words, instead of eliminating the
flexible provision we want to make it really true to name-flexible
in fact; and to make it flexible would like to have incorporated in the
language of the bill that this committee reports, among other things,
these ideas or devices-

Senator SHORTRIDGE. Addressing yourself to section 336 now?
Mr. GRAY. Yes, sir; section 336 which was section 315 in the act.
In section 315 of the act, and not so much so in section 336 of the

bill, too much dependence in gaining flexibility is put upon cost of
production. In other words, to get a flexible change in the rate up or
down we have had to prove that the cost of production here and the
cost of production abroad differed enough to justify a 50 or a 25 or
any other percentage of increase or decrease within the 50 per
cent limitation.

The fact of it is that it is difficult sometimes, even in our own coun.
tr, to get the cost of production, although that is not superlatively
difficult; and when we go to foreign countries and try to get their
costs of production we are in an almost impossible condition.

We want a flexible provision to be so drawn that competitive con-
ditions here and abroad shall be more of a determining factor whether
the rate shall be up or down than merely cost of production. In
other words we want to relegate cost of production very largely
down towards the end of the factors determining rates up or down and
let competitive conditions be the yardstick as to whether a rate
should be increased or should be decreased.

Senator REED. Will you describe what you mean by competitive
conditions?

Mr. GRAY. Yes. Just merely to state in the law, Senator Reed,
that competitive conditions should be the determinator or the
yardstick would put the Tariff Commission and everybody else to
interminable difficulty in interpreting that. Competitive conditions
should be defined by some such language as is in our brief; and I
will summarize it as follows:

Whew thd foreign value plus the duty and transportation costs is
lower than the domestic value of a like or similar domestic article
plus transportation costs, there is one nieasure to ascertain whether
you have competitive conditions.

Another is this. When the price to producers in the principal
competing country plus the duty and transportation cost is lower
than the cost to the domestic producers of a like or similar article,
plus transportation cost.

. 2 TARIFF AOT OF 19 29
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A third measure, to answer your question Senator Reed, is -that
.when the stated price commonly known as the price including, cost,
insurance, and freight, of the imported article at the principal port
of entry plus the duty is lower than the American selling price of a
like or similar artle plus transportation to that principal port of
entry.

And there is a fourth yardstick which will be a determinator if you
should incorporate some such language as this in the forthcoming
act to show what are the conip6taitive conditions; and that is, when the
wholesale selling price of an im,orted article after payment of the
duty is less than -he wholesale roing price of a like or similar article
in the domestic market at the same period of time.

Senator REED. You would allow the President to use his judgment
if any one of those factors were present in regard to raising or lower-ing the duty?'.Ur. GdAY. Any one of those would be an indicator of a competitive

condition here and abroad; but not the President so much as the
Tariff Commission would use any one, any two, or any three or four
of those yardsticks to determine if and when competitive conditions
exist.

Senator REED. Have you considered the constitutionality of that?
Mr.'GRAY. Yes. In what way do you mean, though, Senator?
Senator'RiED. As to whether that is not a delegation of the con-

stitutional power to tax that is given us by the Constitution.
Mr. GnI.y. We are not advocating that the Congress of the United

States, which by the Constitution is the revenue-raising body, shall
surrender any of its constitutional powers; but we are advocating
that as m the Interstate Commerce Commission where you have
delegated to that commission the freight and passenger rate propo-
sition subject to your review always, that you delegate in this in-
stance the tariff-making rates to the Tariff Commission, subject to
your review, the determining body, in each and every instance.
Surrender nothing, but delegate an authority and a detail which
the Congress of itself can not attend to.

The CHAIRMAN. You would not let the President, then, decide?
Mr. GRAY. Our position on the flexible provision is this, Senator

Smoot, that instead of giving the President more power-and I will
give this explanation now rather than putting it later in my plan
as I intended to-rather than giving the President more power under
the flexible provision, we would absolutely remove him and let the
Tariff Commission be not onlv a fact-finding body, but the deter-
mining body, subject to the Congress, in these rates, just like the
Interstate Commerce Commission is with regard to freight and pas-
senger rates; like the Shipping Board is, or the Fleet Corporation,
in maritime rates; like other governmental bodies have been in other
instances, delegated by Congress as an agent to do a particular thing,
subject to review by the determining body; that is, the Congress.

We want to take the President out of this picture absolutely, be-
cause it is physically impossible for a President of the United States
to review accurately the many things which the Tariff Commission
will lay on his desk if this flexible provision in this detail is carried
forward, because the Tariff Commission being continued, as we have
reason to expect it will be, in years to come will have many times as
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much work under the fle:dble provision as it has had down to date;
and the President can nof; give his personal attention to those thin,.
The Tariff Commission, if it should be made a determining boTy,

subject to review by Congress, of course, as well as a fact-finding
body, would have the same powers that these other Federal bodies
have in regard to other rates.

Does that answer your question?
Senator SIMMONS. You would give them the sole control over

rate-making as is given the Interstate Commerce Commission?
Mr. GRAY. A similar power and authority, yes, Senator Simmons.
Senator SIMMONS. Under that control of rates by the Interstate

Commerce Commission we have the highest freight rates to-day that
we have ever had in.our history.

Mr. GRAY. Yes.
Senator SIMMoNs. And, in a great many instances, the most unjust

and discriminatory rates that ever were made?
Mr. GRAY. You are right.
Senator SIMMONS. And notwithstanding our experience in that

particular, you would have us turn over to this commission the power
to fix rates, giving them the same broad power and finality that is
given to the Interstate Commerce Commission?

Mr. GRAY. Yes; but if the Tariff Commission, as is the case in your
statement relative to the Interstate Commerce Commission, should
become too much one-sided in its determinations and that one-sided.
ness is not corrected, the fault then lies with the determining body,
which is the Congress of the United States.

Senator SIMMONS. Let me call your attention to another phase of
the proposition. You would authorize them to investigate and de.
termine which one of the several methods of testing competition
should be selected, but you would require them always to make that
comparison, for the purpose of determining whether competition is
there or not, with the selling price in the United States?

Mr. GRAY. I believe that is true according to the summary I gave
here a while ago.

Senator SimmoNs. Regardless of whether that selling price is a fair
price or an extravagant and confiscatory or trust-controlled rate.

Mr. GRAY. May I offer this explanation before you finish your
question, please? The matter of competition in making the American
selling price might be our safeguard.

Senator SIMMONS. Do you not make the American selling price,
without regard to whether it is a fair or just price to the American
people, the absolute standard upon which you are to test this question
of competition?

Mr. GRAY. The brief which we filed, Senator Simmons, in our first
appearance before this committee on valuation, brought up this same
question whlch you have in your inquiry of this moment. In that
brief we, for the Farm Bureau, took a position in favor of the domestic
basis of Valuation which is, as defined then, to ascertain value on
the domestic wholesale selling price.

Senator SIMMioNs. But what I want to ask vou is, do you want to
give the commission at the same time you give them the power to
fix the price of the foreign product, the power to determine whether
the domestic price is a fair price?

Mr. GRAY. Yes.
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Senator SIMMONS. Does your proposition involve that? They are
to determine whether it is a fair and just price to the American people,
a standard of price that ought to be maintained by the Government
through legislation, price filing?

Mr. GRAY. Some function of government must have the power,
either the Congress itself, which it is now exercising in forming this
revision, or some commission like the Tariff Commission must have
the power and authority to find what the domestic value is. I do
not see how you are going to get away from that in determining rates.

Senator SIMMONS. I understand that. You want them to find
what the domestic selling price is, and I am insisting that if your
proposition be adopted it should also provide that they should ascer-
tain for the purpose of working out a solution of this problem whether
the American selling price which they are trying to protect is a fair
price to the American consumers. You have not included that in
your statement of a little while ago.

Mr. GRAY. I would expect, Senator Simmons and gentlemen of
the committee, that the language along this line, if the committee
desires to go the way the- Farm Bureau is recommending, would
include some such terminology as to describe this American selling
price or this domestic value to be a fair selling price or a fair value.

Senator SIMMONS. In other words, they should fix the price at
which the American product should be sold?

Mr. GRAY. It would be merely an ascertainment of the price after
competition fixed it.

Senator SIMMONS. And then it should determine what would be a
fair American price?

Mr. GRAY. They should have that power and authority. But it
is merely the ascertainment of the price after it has been fixed by
competition.

I have referred in answering Senator Reed-
Senator SIMMONS. That would be about the broadest power that

this Government has ever conferred upon a commission.
Mr. GRAY. No broader, I believe, than you have already conferred

upon the Interstate Commerce Commission or upon the Shipping
Board.

Senator SIMMONS. I think it is. But go ahead. I do not want to
interrupt you too much.

Mr. GRAY. Owing to our two years experience with this flexible
provision in many cases before the Tariff Commission, we want as
many steps taken out of its flexibility as can be taken out by legisla-
tion, and we would rather go before a commission like the Tariff
Commission, knowing that that commission is not only a research
body, but a definitive body as well, subject to review by Congress,
so that whenever we have made our case or failed to make it, the
Tariff Commission has the determination in its own power-

Senator SIMMONS. Let me ask you another question.
Mr. GRAY. Let me conclude my thought, SeDator.
Senator SIMMONS. Yes; certainly.
Mr. GRAY. Whereas, under the present system, if we have to go

before the Tariff Commission, not only agricultural people but indus-
trial as well, feeling that the commission makes recommendation to
the President, the President not having time to study the proposition,
and giving a determination in most cases identically in line with what
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the commission reports, anyhow, it just adds another point of delay
and brings in the political element much more than if we could have
a non-partisan commission sitting upon these different questions.

Senator SIMMONS. Suppose, then, it be conceded that we would'
give the commission no broader powers than we have given to the
Interstate Commerce Commission, I wish to ask you as a representa-
tive of the farmers, has the Interstate Commerce Commission worked
out its freight rate proposition to the satisfaction of the farmers of
this country?

Mr. GRAY. No.
Senator SiMmoNs. In assessing the value of railroads have they

made an assessment of value of railroads for the purpose of deter.
mining rates that is satisfactory to the farmers of this country?

Mr. GRAY. We are constrained to believe that the valuation of
the railroads contains a lot of water-that is, their valuation is toohigh.Senator SIMMONS. That is the result of the commission's work in

fixing the valuation of railroads.
Now, in fixing the valuation of rates this same thing has happened,

has it not, that has been very unsatisfactory to the farmers?
Mr. GRAY. That is very largely incident to the question of valua-

tion.
Senator SIMMONS. But you are evading the question.
Mr. GRAY. No; I do not think so.
Senator SIMMos. Has not the determination of rates or the fixing

of the values upon which rates are to be based by the Interstate
Commerce Commission been wholly unsatisfactory to the farming
interests of this country?

Mr. GRAY. Not wholly, but to a great extent they have been
unsatisfactory.

Senator SIMMONS. I will accept your qualification. To a very
large extent?

Mr. GRAY. You are right.
Senator SIMMONS. That is, they are complaining that justice has

not been done them, that justice has not been done the people of
this country and that that system has not worked satisfactorily at all?

Mr. GRAY. But my query reflecting the thought of our member-
ship as expressed in resolutions from 1922 down to and including 1928,
not'in rebuttal, but in connection with the discussion now going on,
is, How much better would the rates have been handled if the President
had been the determining factor and the Interstate Commerce Com-
mission had been compelled to refer its own findings to the President?
Would not the result have been the same? In other words, by the
Tariff Commission acting under the flexible provision of the act of
1922, with the President being in the picture, has that been any safe-
guard in any way toward protection of the American people? Would'
it have been any safeguard in the Interstate Commerce Commission
if the President had been the determinator rather than the Interstate
Commerce Commission?

We think it would not have been a safeguard any more than to
let the commission itself do this work. And then, frankly as I said
a while ago, gentlemen of the committee, if the Interstate commerce
Commission, if the Shipping Board, if the Tariff Commission run out
of bounds in their determinations, the authority which created them,
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the Congress of the United States, has full authorit, to step in at
any time and by law correct the commission, revise its findings and
set things on the right track. The Congress has not done that yet in
the case of freight and passenger rates.

Senator BINGHAM. But we are doing it in the case of the tariff
right now?

Mr. GRAY. You are doing it right now, and periodically it should
be done, no doubt.

Senator BINGHAM. We can do it whenever we do not think the
President has set the rates right. Wherein do you gain anything by
taking out the representative of the people in the person of the Presi-
dent as a check on the commission, when the commission, like all
other commissions, proceeds to get arbitrary?

Mr. GRAY. You gain this, Senator, if nothing more: You gain one
step more toward flexibility, because you have to go only to the
Tariff Commission to get your flexibility, if you prove your case, sub-
ject only to a review by Congress; whereas, leaving the President in,
you lose weeks and months before the case can be finally determined,
ordinarily, and just delay determination of whether a rate should go
up or down, as the case may be, until sometimes the emergency or the
condition which requires the increasing or lowering of the rate has
gone by or has done its harm. You would gain speed; and paren-
thetically I should say you would also take the political phase out of a
fact-finding and research work, which is the attitude that all of us
take when we go before the Tariff Commission. We do not go there
as politicians; we go there as men who have facts and research for the
commission to determine upon, and you would take the political phase
out of it very largely.

Senator BINGHAM. But if the people of the United States decide
that they want a tariff for revenue only and elect a President that
promises to give them that, and he comes into office, and can not do
anything with the Tariff Commission then where are you?

Mr. GRAY. The President, under the Myers case, decided by the
Supreme Court a year ago, can do almost anything he wants to in
remaking a Federal Board at any time without stating the cause or
referring the matter to the Senate.

Senator BINUHAM. Then you are going to give the President power
to make these rates anyway, because if the commission does not
make them the way he wants them to-

Mr. GRAY. He has jurisdiction over every member of the commis-
sion.

Senator BINGHAM. Then I do not see that you gain anything by
taking away from the President the power to review their decisions.

Mr. GRAY. We lodge in the Congress of the United States the
supervisory and regulatory power behind and superlative to the
pover of the agent, the 'tariff Commission; so that the Congress,
by the Constitution, is the revenue-making body and does not delegate
to any agent-the President of the United States, for instance-who
ordinarily is considered to be of more importance than the Con-
gress-

Senator BINGHAM. But you do not expect us to sit here every sum-
mer and revise the commission's decisions do you?

Mr. GRAY. No. Our purpose, Senator gingham and members of
the committee, our purpose in advocating a truly flexible provision
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io that Congress, less often in the future than the past, will need to
tinker with the tariff; but it will be done gradually day by day as
economic conditions change, either as they require increases or de-
creases; and Congress, if this provision is made truly flexible, will
be less involved in tariff revision in the future than in the past.

Senator BINGHAM. Can you guarantee that this regulatory func-
tion that you are leaving to Congress will not have to be performed
in the middle of the summer?

Mr. GRAY. No.
The CHAIRMAN. I think we all understand your position on this

question.
Senator HARRISON. I am wondering if you have taken into consider.

ation the fact that we have now given the President three secretaries
where he formerly had but one.

The CHAIRMAN. That has a great deal to do with the administra.
tive features of the bill.

Mr. GRAY. We do not know what the secretarial departmentaliza-
tion at the White House will result in eventually, but at the present
time, Senator Harrison, I can only surmise that it will not speed up
the decisions of cases referred to the White House from the Tariff
Commission.

The next thing we have for your consideration, not giving any more
attention to the flexible provision, although there are several other
details here that could be called to your attention, is the Tariff
Commission.

The CHAIRMAN. You may put them in the record.
Mr. GRAY. If I may, in the brief; thank you.
The Tariff Commission. That subject has been covered partially

in the colloquy that has just been had by members of the committee.
We want a nonpartisan body of seven men drawirv $12,000 salary
each per year, subject to a term of office of length suimizent that when
a man has experience by work incident to his position, the people of
the United States can capitalize on that efficiency. In other words,
referring to that last proposition, we do not like the provision of the
House bill now lying before you which virtually legislates the com-
mission out of a job.

In the Farm Bureau we never have taken a position on any prop-
osition trying to legislate a member of a commission out' of his
position. We know, as I explained to Senator Bingham a while ago,
that the President has complete control over all members of all com-
missions owing to a decision of the Supreme Court a couple of years
ago; and I can not see, in view of that, why it is necessary now to
adopt the language of the House bill which virtually requires the
President to rebuild the Tariff Commission. We have men on that
commission-and I am not speaking in a critical or in a commenda-
tory way-we have men on that commission whose experience might
be presumed to be valuable; and if there is going to be a change let
it be gradual, at the termination of office or otherwise at the Presi-
dent's desire; but do not put it into the bill in such a way that he
practically has to rebuild it.

Senator SHORTRIDGE. Could he not reappoint, under the bill as
framed, or continue on any incumbents?

Mr. GRAY. He could retain, if he wanted to, any of the present
incumbents.
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That is all I have to say about the Tariff Commission.
Senator SIMMONS. In what sense do you use the phrase that the

President has complete control of these commissions? Of course, he
appoints them to office and the Senate confirms the appointment;
but how does that give him complete control of them unless the act
specially gives him control, which I think probably this act would
do, with reference to the commission hereafter to be appointed?
As I understand it, he would have the power not only to appoint but
to remove at will, practically.

Mr. GHAY. The expression or term "complete control."
Senator SIMMONS. That does not apply to any other commission

that I know of. Has he the power to remove arbitrarily a member
of the Interstate Commerce Commission or any other commission?
I would like you to explain what you mean when you say that the
President has control of all of these commissions. That is a very
broad term. It means probably their decision as well as their mem-
bership.

Mr. GRiAY. In using the term "complete control" with reference
to the President's power over a member of any commission at Wash-
ington, I am referring to the decision of the Supreme Court in what
I believe is called the Myers case wherein it was contested relative
to the authority of the President to remove a Federal employee whom
the Senate had confirmed, without stating the cause; and the Su-
preme Court determined that the President had the power to remove,
without stating the cause, a Federal appointee even though that
appointee to get his position had to be confirmed by the Senate. In
that way I am using the term "complete control" relative to the fact
that the President, if he is displeased or becomes displeased with the
policy of any commissioner on any commission, can remove him and
appoint a successor, referring to the Senate, of course, the confirma-
tion of the successor named, but not asking the Senate's consent in
removing the old commissioner. That is what I mean by complete
control.

Senator SIMMONS. YOU think that the power to remove carries
with it the power to control?

Mr. GRAY. Yes; the power of removal in that way would carry
with it the power of control.

Senator SIMMONS. This bill gives him the power to appoint, with the
consent of the Senate, and then the power to remove without the
consent of the Senate. You think that gives him complete control
of the commission?

Mr. GRAY. The bill does not give that; the decision of the Supreme
Court gives him that power.

Senator SIMMONS. I am talking about the Tariff Commission.
He will have the power to appoint?

Mr. GRAY. Yes.
Senator SIMMONS. And the power to remove?
Mr. GRAY. Yes.
Senator SIMMONS. And that, you think, gives him control of the

commission?
Mr. GRAY. It gives him control of the policies of any commission

if he wants to exercise that control.
Senator SIM~oxs. Is it your conclusion that by virtue of that

control he can control the decisions of the board?
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Mr. GRAY. Yes and no. He can control the decisions if they M
become so flagrant in his mind that he needs to rebuild the conimis, to ac
sion's personnel in order to get the decisions he desires. Just as are
Congress, in the freight rate proposition that we were speaking of A orde
while ago or in the tariff rates that we are speaking of now, if it finds
that the Interstate Commerce Commission, or the Tariff Commission they
is flagrantly out of keeping can control the commission by the rever
exercise of congressional authority, so the President can control a that
commission in its decision by the power of removal and reappoint. integ
ment. refer

Senator SIMMONS. If your theory is correct, that would make those are
boards merely the agents of the President in carrying out a policy will
or plan. Same

Mr. GRAY. I think it so to be at present; and I am not sure but of tll
that they should be reflective of the administrative point of view. the

Senator WALSH. Do you favor the removal of the 50 per cent limita. to Po
tion for the present? in thi

Mr. GRAY. I was going to refer to that, Senator Walsh, and now Set
I shall refer to it at your question. To make this truly flexible, we have
think the 50 per cent limitation should be eliminated. If it requires M
a 75 per cent adjustment up or down, make it. use

Senator SACKETT. What would you say as to the free list? more
Mr. GRAY. Transfer either to or from the free list or the dutiable -oth

list. that
We want this thing flexible, Senator Sackett, in the truest sense of may

the word. You can see from my explanation that the membership era o
of the Farm Bureau is pinning much of its future tariff hopes, in addi. agric
tion to what we get here in the revision, on our arguments before the Sen
Tariff Commission. If we can not make our case there, we will not Mr
get the decision our way, of course. Sen

Senator BINGHAM. There would be quite a rush to get on the com- Mr
mission if they were made up the way you wanted them, would there Sen
not? Mr

Mr. GRAY. How do you mean? Sen
Senator BINGHAM. I mean, there would be a good many interests Mr,

that would be particularly anxious to be represented on the commis, a par
sion. Sen

Mr. GRAY. That has always.been so, so far as I know. of Pol
Senator BINGHAM. That is one of the troubles with the commission Mr.

form of government, is it not? Sen
Mr. GRAY. That is a trouble with the commission form of govern. Mr.

ment. I do not know that you can remedy that condition, Senator Sen
Binghain, by statutory regulation. Mr.

Senator CONNALLY. You do not think that in the contest for those Sen
places the V'arm Bureau would ever get any of them, do you? Mr.

Mr. GRAY. It never has asked for one. Sem
Senator CONNALLY. YOU say, though, that there would be a States

scramble for those places, and you have your hopes of influencing the Mr.
conunission with your arguments, and so forth. You really do not to the
seriously think that they would put a farmer or a representative of Sons
the Farm Bureau on the Tariff Commission, do you? Unite

Mr. GRAY. They might. Mr.
Senator CONNALLY. They might-that is true; they might. Seni

Mr.
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* Mr. GRAY. If the questions which the committee members want
to ask relative to the Tariff Commission and the flexible provisions
are finished, the next thing is the general approach to our colonies
or dependencies or protectorates.

What I shall say has no relation to Hawaii and Alaska, because
they are Territories and in the way of becoming States, are part of the
revenue system of our Government, participate in the Federal aid
that the Government is giving now for many enterprises, and so are
integral parts of our consitutional Government. But when we
refer to the Philippines, Porto Rico, and other island possessions we
are on a different constitutional ground, so I am informed, which
will permit us to levy on the products of these so-called colonies the
same rates of duty in tariff matters which are applicable to the rest
of the world; and our position is that commodities coming to us from
the Philippines-and what I say relative to the Philippines applies
to Porto Rico as well--should bear the same rates of duty that prevail
in the bill applicable to the world.

Senator BINGHAM. When ou use the word "colonies," do you
have in mind the attitude of Great Britain toward her colonies in 1775?

Mr. GRAY. Somewhat of that historic significance attaches to our
use of the word "colonies." Answering your question a little bit
more fully, the farmers in the United States for whom I speak partially
-others speak for other groups of agriculture-have come to believe
that a tariff law adopted at the present time, even though the rates
may be high on farm crops, if adopted at the same time that an
era of colonization is initiated or continued, means very little to
agriculture.

Senator BINGHAM. Do you consider Porto Rico to be a colony?
Mr. GRAY. Yes.
Senator BINGHAM. Where does Porto Rico buy most of her food?
Mr. GRAY. She raises most of it herself.
Senator BINGHAM. Where does she buy most of what she imports?
Mr. GRAY. From the United Statea.
Senator BINGHAM. Does that interest the farmers at all?
Mr. GRAY. To a certain extent. She makes a good market for

a part of our commodities, of course.
Senator BINGHAM. What is the chief fod of the ordinary citizen

of Porto Rico'in the interior, imported or domestic-raised?
Mr. GRAY. I imagine it would be flour. I am sure I do not know.
Senator BINGHAM. How much flour do they raise in Porto Rico?
Mr. GRAY. Very little-none.
Senator BINGHAM. None; and that is his chief food, you say?
Mr. GRAY. Yes.
Senator BINGHAM. And it comes from the United States?
Mr. GRAY. Yes; to a certain extent.
Senator BINOHAM. He imports most of his food from the United

States?
Mr. GRAY. And he exports almost wholly agricultural commodities

to the TJnited States?
Senator BINGHAM. How much Porto Rican coffee do we use in the

United States?
Mr. GRAY. We get most of our coffee from Brazil.
Senator BINGIIAM. Yes; but that is not the question I asked you.
Mr. GRAY. I (10 not know. I can not give that figure.
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Senator BINGHAM. Porto Rico's principal agricultural crop is
coffee. Where does she send most of it? You say to the United.
States?

Mr. GRAY. I can not give you that figure. I do not know. We are
interested in the Porto Rican" situation very largely on the sugar basis.

Senator BINGHAM. As a matter of fact, she sells most of her coffee
to Europe, to Spain and France.

Mr. GRAY. I was not informed about that. We are not interested
in the exports of coffee so much, because they are not directly or
even indirectly competitive with what we 'raise. t

Senator BINGHAM. But you are interested in the food that is ex. 
ported from here to Porto Rico? t

Mr. GRAY. We are; and the question in that regard might be, would
not Porto Rico, if established on her own economic foundation 10
years from now, be happier if our rates of duty were applied to her
commodities, so that she will be constrained to develop her markets
elsewhere than exclusively in the United States?

Senator BINOHAM. I see. Following out your former reference
to the colonies of Great Britain, you are advocating independence
for Porto Rico and the Philippines so that they may be on an abso-
lutely independent economic basis, and not bother us in the tariff law? t

Mr. GRAY. That would be preferable to the present condition.
Senator BINGHAM. Then you are for Porto Rican independence?
Mr. GRAY. We have no official position on that subject.
Senator BINGHAM. Do you not think it would be wise if you took

one? t
Mr. GRAY. I think this, Senator-that if this Congress, now

writing a tariff bill, does not give different treatment to Philippine
products than that which was given iit the act of 1922, wherein
Congress declared its absolute right to levy rates of duty against
Philippine products and then excluded them all from the imposition
of such duties, this winter, when many farm organizations get to-
gether in their own annual meetings, there will be a sort of a flood
of resolutions in favor of Philippine independence.

Senator BARKLEY. Not based upon principle, but upon economics? d
Mr. GRAY., Upon economics. Stating it briefly, if Congress g

does not settle this question of tariffs on crops from our colonies,
whether those crops be directly .or indirectly competitive to us, the
farm organizations in self-defense, and in order to get the benefits al
from tariffs which we can not get much benefit from when stuff
comes in duty-free from colonies, will this winter be required to
advocate independence. p

Senator BINGHAM. In other words you would haul down the flag P
in Porto Rico and the Philippines rather than continue relations with tl
them under the flag?

Mr. GRAY. It is not a question of hauling down the flag.
Senator BINGHAM. How are they going to get independence if we bi

do not haul down the flag? pr
Mr. GRAY. It is a question of preserving the economic independence ta

of the American farmer.
Senator BINGHAM. How are they going to get independence if we

do not haul down the flag? th
Senator SHORTRIDGE. That is merely a play upon words. ri(
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Mr. GRAY. We will retire from those countries as the governing
body, not immediately but in time so that they can take over their
own authority as a full-fledged independent nation. This does not
mean that this independence is going to transpire next year or next
month. It may, as President Roosevelt said 25 years ago, take a
generation to accomplish that. A generation has elapsed since he
said that, and still the Philippines are not independent. It may take
another generation to get them on their feet, where they can stand
independently as a recognized nation of the world; but in the mean-
time are we going along coddling them, if I may use that expression,
letting them have a preferential market in this Nation of ours, so
that when they do want independence the economic severance will
be so severe that they will not dare take the political one? In other
words, are we going to give them our markets and not encourage them
to develop markets all over the world, so that economically they will
be denied the privilege of ever being politically independent?

Senator EDGE. That is about all that we have given them up to
date, is it not-a little chance to do business with us?

Mr. GRAY. A little chance to do business with us?
Senator SHORTRIDGH. We have given them a great deal more

than that.
Senator SIMMONS. Mr. Gray, you want us to apply to the Philip-

pines the same duties that we apply to all countries?
Mr. GRAY. Yes.
Senator SIMMONS. With a view to restricting the importations to

this country from the Philippines?
Mr. GRAY. Partially with that view, and partially, as I have just

explained, so that they will develop other markets, and make it
possible for them to secure political independence at some future date.

Senator SIMMONS. Do you not know that whenever they stop
buying from us we will be rather disposed to get rid of them?

Mr. GRAY. That will hasten the development.
Senator SIMMONS. If we stop them from selling to us, we may

stop them from buying from us; and I just want to ask you if you
do not think, if we stop them from buying from us, we wIll want to
get rid of them pretty soon?

Mr. GRAY. Perhaps, Senator Simmons-
Senator SIMMONS. Is not that practically the only reason why we

are keeping them?
Mr. GRAY. I was going to say that perhaps the most forceful

reason why we find an advocacy in our Nation for retaining the
Philippines is that they make a good market for industrial products.
Perhaps that is the most potent reason for retaining them-that
they make an industrial market.

Senator SIMMONS. Mr. Gray is admitting, as I understand him,
that the most potent reason why we 'etain them is because they
buy from us, and yet he wants to put them in a position where they
probably may not be able to sell to us because of our prohibitive
tariff.

Senator SHORTRIDGE. They can buy anywhere to-day.
Senator SIMMONS. Of course they can buy anywhere; but when

they stop buying front us we shall be very apt to feel like getting
rid of them.
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Senator SHORTRIDGE. Senator Simmons, you are familiar with M
the dispatches that passed between President McKinley and our. S1
commissioners in Paris when they were negotiating the Treaty of S
Paris with Spain. citiz(

Senator SIMMONS. My memory is not as good as yours. live
Senator SHORTRIDGE. I am sure you know that President McKinley M

and our commissioners never agreed to that treaty, taking over can c
jurisdiction of the Philippines, because of purely commercial reasons, Sol
or in order that we might sell to them or they sell to us. There were M
other great questions discussed and reasons given for entering into ing
that treaty quite apart from the commercial considerations. confc

Senator SIMMONS. Do you not think those are the only reasons Cour
we are holding them for now, after 30 years? So

Senator SHORTRIDGE. I do not. I do not think that commerce is Aie
the reason. M

Senator SIMMONS. Well, I disagree with you about that; and that that
is th end of that controversy. tariff

Senator REED. Mr. Gray, do you class Porto Rico as in all respects Ricai
on the same footing as the Philippines in this matter? in re

Mr. GRAY. No. There are differences between the legal or consti. is no
tutional status of Porto Rico and the Philippines. So

Senator REED. And under this bill there is a vast difference. part
Mr. GRAY. Yes. M
Senator REED. This bill puts a duty on imports into Porto Rico. Brith

It does not put any duty on imports into the Philippines. senta
Mr. GRAY. I know. a pai
Senator REED. Porto Rico is part of the United States as much as rove

one of the 48 States is; and it is our duty to legislate for the benefit syste:
of the farmers of Porto Rico just as much" as it is for the benefit of the Alasli
farmers of Hawaii or Florida or Virginia. Th

The CHAIRMAN. I disagree with you, Senator that Porto Rico has I do
exactly the same status as one of the States of the Union. it.

Senator REED. I did not say that. If I had, there would be more but
ground for disagreement. in du

Mr. GRAY. May I disagree kindly with Senator Reed, too? It is and
not even on the status of a territory, lots C

Senator REED. It is part of the United States, and the Porto atod
Riimns are American citizens, and as such they are entitled to our profe:
consideration like other Americafn citizens. Cuba

Mr. GRAY. These things that I am referring to we may be in error mont
about, because it is possible for anybody to be in error until some indus
final judicial body passes upon them; but the Tariff Commission, and, 95 pi
if I am not mistaken, the Customs Court, have decided that for tariff that
matters Porto Rico is not a part of the United States and that in Phili
revenue matters Porto Rico is not a part of the United States. Pat

The CHAIRMAN. Did not the Attorney General make a decision to Thi
that effect? logo

Mr. GRAY. I could have cited the Attorney General as well. unless
Senator REED. The fact remains that this tariff bill applies to when

imports into Porto Rico. count
Mr. GRAY. That is true. altho
Senator REED. That the Porto Rieans are American citizens, and, lie

being American citizens, are as much entitled to our consideration as groun
any other American citizens. of tile

E
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Mr. GRAY. Well, that is a point of view, of course.
Senator REED. Your oint of view is the contrary, is it?
Senator BINGHAM. What is the difference between an American

citizen who happens to live in Porto. Rico and one who happens to
live in Connecticut?

Mr. GRAY. In political rights, no difference at all, if he is an Ameri-
can citizen.

Senator BINGtAM. They are American citizens.
Mr. GRAY. Not for revenue matters and for tariff matters, accord.

ing to the decisions which I have given to you, which decisions, I
confess, may be overcome by a superior decision of the Supreme
Court or of the Congress itself.

Senator BINGHAM. But what right have we to take away from the
American citizens in Porto Rico any privileges that they now enjoy?

Mr. GRAY. I am not seeking to take them away; but I am denying
that according to the decisions we have down to date on revenue and
tariff matters a Porto Rican is an American citizen, or that the Porto
Rican Government is a part of the Federal Government. I say that
in revenue matters and in tariff matters the Porto Rican Government
is not a part of the Federal Government.

Senator BINGHAM. Any more than Massachusetts or Virginia was a
part of the British Government in 1770?

Mr. GRAY.- Well, perhaps not as much as they were a part of the
British Government at that time. They were taxed without repre-
sentation; but the revenue system of the island of Porto Rico is not
a part of the revenue system of the Federal Government. The
revenue system of the Philippine Islands is not a part of the revenue
system of the Federal Government. When you get to Hawaii and
Alaska, you are on an entirely different foundation.

The Cuban reciprocity treaty comes in this sort of a consideration.
I do not know what this committee or what this Congress can do about
it. It is a separate instrumentality of Congress in the way of a treaty;
but what I have said relative to letting crops and commodities come
in duty-free, or at preferential rates, applies also to Cuba. Tobacco
and sugar come in from Cuba of an agricultural nature. We raise
lots of tobacco and sugar, the growers of which are desperately situ-
ated now, largely because of Cuban competition; and Cuba has a
preferential rate, a preferential entry into our markets. To end this
Cuban situation we advocate terminating that reciprocal trade agree-
mont. A similar conclusion applies to the Philippines, which take in
industrial imports 80 per cent from us, and sell to us in farm exports
95 per cent; so that we must advocate in regard to the Philippines
that we farmers be not made to compete with the 95 per cent of
Philippine exports which are agricultural.

Passing on, now, to the milling in bond provision, I shall finish:
The House, by amendments from. the floor, terminated the privi-

logo of sending Ilour to Cuba under the preferential trade agreement
unless such flour coming in in bond, mostly from Canada should pay,
when exported, a rate of duty equal to the preferonti4 rate to the
country to which the flour is being exported. It applies to Cuba,
although Cuba is not named in the amendment.

Here is the situation: Canadian wheat comes into our mills and is
ground in bond. Then this same Canadian wheat has the privilege
of the trade preference with Cuba, the reduced rate; and it goes down
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to Cuba as flour, and supplies the Cuban market very largely to the
exclusion, of course, of American wheat and American flour. The s
House amendment requires this Canadian milled-in-bond flour, when
shipped to Cuba,to pay a rate of duty equivalent to the decrease which
Cuba has in a reciprocal trade agreement. That should be continued,
in our estimation, in the Senate bill.

I have concluded.
(Mr. Gray submitted the following brief:)

BRIEF OF THE AMERICAN FARM BUREAU FEDERATION or
The American Farm Bureau Federation submitted a lengthy brief to the Ways

and Meana Committee of the House of Representatives on February 25, 1929 in
which various recommendations were made together with an extended analysis
of the reasons for these changes.

In order to avoid unnecessary repetition of arguments and data, the attention tri
of the Finance Committee is respectfully invited to the information submitted in
this brief which is to be found on pages 9765-9783, Vol. XVI, Hearings on Tariff Sit
Readjustment, 1929, Ways and Means Committee, House of Representatives.

For the information of the committee, however, the recommendations of the
American Farm Bureau Federation are summarized as follows:

THE FLEXIBLE PROVISION c 0

The basic principles of the policy of the American Farm Bureau Federation

concerning the flexible provision are set forth in the following resolutions: ili
Resolution of annual convention in 1922:
"Resolved, That the American Farm Bureau Federation favors the immediate str

and thorough investigation by the Tariff Commission of tariff rates on all imports,
which the farmers buy, and an immediate reduction of excessive rates to such th
lower levels as shall only equal the differences in the cost of production here and
abroad." slic

Resolution of annual convention in 1023:
"We believe that the making of tariff schedules Is of such great importance tht

that the United States no longer can afford to permit it to be subjected to political Cos
determination. We urge a vigorous, continuous study by the Tariff Commission
with added authority to change schedules as changing conditions warrant." du

Resolution of annual convention in 1925: of
"We request the Tariff Commission to make a study Immediately of the costs

of frozen eggs, egg meats, and dried eggs in this country and in China with a view inst
to increasing the tariff the full 50 per cent allowed under the flexible provisions tile
of the tariff law." mv

Resolution of annual convention in 1927: tan
"We recommend that the flexible provision be changed so that tile United oti

States Tariff Commission can be in a position more efficiently to serve agriculture
in the cases before it * * * We commend the Tariff Commission for its the
studious attention to, and fair consideration of, the agricultural cases recently art
decided and now pending."

Resolution of annual convention in 1928: Col
"It is indispensably necessary that flexibility be provided in tariff rates n Phi

matter how accurately such rates may be estimated in the writing of the tariff
act. Economic conditions change which require an elasticity which will permit act
corresponding changes in the rates of duty. There must be continuously in like
the Federal Government a tariff commission under the administration of which to
this elasticity ian be secured. This commission should be nonpartisan and the 9
members thereof should be appointed for such a term of years as will give coi- be
tinuity in the carrying our of the policies of our tariff laws and will secure even- Inji
tuallv scientific and economic revision of tariff rates rather than revision of a 1
political matter, which has been up to the present time too much in evidence." arti

Since the enactment of the flexible provision in the tariff act of 1922, repre- info
sentatives of the American Farm Bureau Federation have participated in 13 pet
cases before the United States Tariff Commission under this provision, involving 1.
the following products: Wheat, corn, Swiss cheese, cherries, maple sirup, and inaple tie
sugar; butter, milk and cream, flaxseed, fresh tomatoes, canned tomatoes and And
tomato paste, onions, peppers, eggs and egg products. Participation in these
eases has given ami opportunity for first-hand observation of the operation of the The
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flexible provision in so far as it affects agriculture. In addition, a careful study
has been made of the provisions of Section 315 as well as the operation of this
section in actual practice.

The following conclusions and recommendations are respectfully submitted
concerning the flexible provision:

(1) Flexibility in our tariff is necessary in order to make possible a stabilized
protective system through adjustment of the rates upward and downward to
mwet rapidly changing conditions without necessitating a general tariff revision
every tine a few rates need adjustment.

(2) The principle of a flexible provision has justified its existence during the
past seven years and should be continued.

(3) Various modifications to secure greater flexibility and to improve the
operation of the flexible provision should be provided.

(4) Experience has shown that the existing language of section 315 is not
stufiiclently flexible because:

(a) Adjustments are confined mainly to ascertained differences in the cost
of production, which are not always ascertainable and which are not always
truly indicative of competitive conditions.

(b) The method of computing transportation costs is not defined but is left
subject to administrative interpretation; the determination of this method often
is the deciding factor as to whether an increase or a decrease is warranted.

fc) There is no authority for transferring articles to and from the free list.
(d) There is no definition of the term "like or similar article."
(e) The complicated, technical processes involved in carryiiig out the present

cost of production formula results in long delays and tends to arouse foreign
resentment.

(f) The 50 per cent limitation upon the power to change rates of duty is often
inadequate to give proper protection.

5. Instead of being abolished, the flexible provision should be improved and
strengthened.

6. Injurious competition should be the primary basis for adjustments through
the flexible provision rather than ascertained differences in cost of production.

7. What constitutes injurious competition should be defined in the act and
should include the following:

(a) When the foreign value plus the duty and transportation costs are lower
than the domestic value of a like or similar domestic article plus transportation
costs.
' (h) When the price to producers in the principal competing country plus the

duty and transportation costs is lower than the cost to the domestic producers
of a like or similar article plus transportation costs.

(c) When the delivered price (commonly known as the price including cost,
insurance, and freight) of the imported article at the principal port of entry for
the article under consideration as ascertained by the commission from consular
invoices and other sources of information, plus the duty, is lower than the Ameri-
can selling price of a like or similar domestic article plus the transportation and
other charges to the same point.

(d) When the wholesale selling price of the imported article after payment of
the dutv is less than the wholesale selling price of a like or similar domestic
article, in the same domestic market during the same period of time.

(c) When the cost of production of the article In the principal competing
country plus the duty and transportation cost is less than the cost of production
plus transportation costs of a like or similar article in the United States.

8. The method of computing transportation costs should be specified in the
act and should be based on the cost of transporting the imported article and a
like or similar domestic article from the principal competitive areas of production
to the principal port of entry of the foreign article into the United Stattes.

9. The 50 per cent limitation upon the power to change rates of duty should
be eliminated and the rates adjusted to whatever extent is required to offset
Injurious competition.

10. Authority should be granted through the flexible provision to transfer
articles to and from the free list following the ascertainment of appropriate
information concerning injurious competition or the absence of injurious com-
petition.

11. The President should be eliminated from the rate-changing powers under
the flexible provision, in order to assure a more nonpartisan adjustment of rates
and to eliminate delays which this procedure necessarily involves.

12. The term "like or similar" article should be definitely defined in the act.
The definition provided in section 330 (g) (2) would make a bad situation worse

M]
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by making it increasingly easy for importers to block action through tile tech.
nicality that the imported article is not like or similar to any domestic article.
The following definition is suggested:

"For the purpose of this section an imported article shall be construed to be
'like or similar' to articles wholly or in part the growth or product of the United
States whenever these articles are regarded in the usual trade channels as like
or similar articles in the commonly accepted meanin of these terms, or whenever
these articles are used for the same purpose; but differences in grade or quality
of the imported article and the domestic article shall not be construed to prevent
their comparison as 'like or similar' articles for the purposes of this section,
provided due consideration is taken of differences in grade or quality, as these
may be reflected in costs of production and prices."

13. The commission should be given specific authority to utilize for the purpose
of the flexible provision information obtained from other agencies which in the
judgment of the commission is of a reliable nature.

14. Cases instituted under the flexible provision should be required to be
completed within not less than 12 months after the date of the filing of the first
application for a change in the rate. Provision should be made that, wherever
this is found to be impracticable, public notice should be given promptly to this
effect together with the reasons therefor.

THE UNITED STATES TARIFF COMMISSION

The recommendations of the American Farm Bureau Federation concerning
the United States Tariff Commission may be summarized as follows:

1. The membership on the commission should be increased to seven members
in order to prevent ime consuming dead locks and to promote administrative
efficiency.

2. Inasmuch as the tariff is nation-wide in its importance and effect, regional
representation should be provided upon the commission so that each section of
the country will be represented by one commissioner from that region. (See
suggested plan for regional representation, p. 9774, Hearings on Tariff Readjust-
ment, 1929, Ways and Means Committee.)

3. Membership on the commission should be on a non-partisan rather than a
bi-partisan basis, and emphasis should be placed upon qualifications to fulfill
the duties of the office rather than upon partisan affiliations.

4. The salaries of the commissioners should be raised to $12,000 per annum,
thus placing them on a parity with other government commissions.

5. These suggested changes with reference to the Tariff Commission should
ho instituted gradually and not in such manner as to legislate the present com-
m~ission out of office and to make possible thereby a complete change in porsonncl.
'he House bill, H. R. 2667, does legislate the commission out of office and

makes it necessary for the President to reorganize the entire commission.

THE PHILIPPINE ISLANDS AND OTHER INSULAR POSSESSIONS

The American Farm Bureau Federation recommends with respect to tile
Philippine Islands and other insular possessions that imports from that country
be made dutiable at the same rates as imports from other countries. This
policy is embodied in a resolution adopted by the annual convention of tile
American Farm Bureau Federation at Chicago, December 10, 1928, which is as
follows:

"We urge that the situation regarding entry of sugar into tile United States
be brought to the attention of members of Congress without delay and we
respectfully ask them to use their best efforts to place a limit on the free entry
of sugar from the Philippines and Porto Rico to a point which will guarantee
reasonable protection to the United States sugar industry; and that the tariff
rate against all foreign sugar be Increased so as to give adequate protection to
this great American enterprise."

The principal reasons for assessing full rates of duty on products from these
insular possessions may be summarized as follows:

(1) Free entry of goods from the Philippines and other insular possessions to
a largo extent nullifies or impairs the effectiveness of duties on various products,
principally sugar, coconut oil, and tobacco.

(2) Free trade with the Philippines is injurious to the American farmer be-
cause over 80 per cent of our exports to the Philippines consists of industrial
products and 95 per cent of our imports from tile Philippines consists of agri-
cultural products.
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(3) The principle of collecting a duty on the Imports from the Philippines is
already established in the act of 1922 in section 301 of Title III, but is rendered
ineffective by exceptions which permit free entry. The following Is quoted
from section 301:

"That there shall be levied, collected, and paid upon all articles coming Into
the United States from the Philippine Islands, rates of duty which are required
to be levied, collected, and paid upon like articles Imported from foreign
countries."

The tariff act of 1902 also provided for the collection of duties on imports from
the Philippines less a 25 per cent preferential rate.

(4) Declarations of various high officials of the United States Government
including President McKinley, Gen. Leonard Wood, former Governor General
of the Philippines, and President Coolidge, give support to the expectation that
the Philippine Islands are eventually to be given their independence and that
they are not to be considered an integral part of the United States.

() The term "United States" asIt has become established in usage in the
courts and legislation does not include Porto Rico as a part. Revenue laws do
not apply to Porto Rico. A United States court has ruled that--

"Porto Rico is a territory appurtenant and belonging to the United States but
not a part of the United States within the revenue clauses of the Constitution."

Section 313 of the tariff act of 1922 which deals with the refund of duties,
does not include Porto Rico, and section 315, which is the flexible provision,
contains the added provision "or into any of its possessions," in addition to the
words "United States," thus indicating that the latter term does not include the
former.

For further information in support of the proposal to collect duties on imports
from the Philippines, the attention of the committee is invited to pages 3049-3052,
9778-9780, Hearings on Tariff Readjustment, 1929, Ways and Means Com-
mittee, House of Representatives.

CUBAN RECIPROCAL TREATY

The American Farm Bureau Federation further recommends that the United
States abrogate the Cuban recipiocity of 1902 whereby each country grants to
the other a 20 per cent preferential reduction in the tariff rides below the rates
accorded to the rest of the world. This recommendation is based on various
considerations which may be summarized as follows:

(1) The treaty has failed to stimulate trade between the United" States and
Cuba as had been expected. This is shown by the fact that the increase in
imports and exports between the United States and Cuba has been smaller than
the increases in trade between the United States and many other Latin-American
countries.

(2) American agriculture is injured rather than benefited by the prerferential
duties between Cuba and the United States because approximately 95 per cent
of our imports from Cuba are agricultural whereas only about 31 per cent of our
exports to Cuba are agricultural. (See p. 175, Vcl. II, U. S. Department of
Commerce Yearbook, 1926.)

(3) The United States as a whole is a loser by virtue of this mutual reduction
In duties because she purchases about one-half more than the amount of her
exports to Cuba. The total value of our imports from Cuba in 1926 was $242,-
882,000 whereas the total value of our exports to Cuba was $160,052,000 (p. 175,
Vol. II, U. S. Department of Commerce Yearbook 1926).

The United States Tariff Commission has published a summary of its study
of the effects of the Cuban reciprocity treaty of 1902 in the annual report 6f
the commission for 1928 (see pp. 37-40).

For further information concerning the reasons for abrogating this treaty with
Cuba, the attention of the Finance Committee is invited to the data contained
on pages 3052-3055, Hearings on Tariff Readjustment, 1922, Ways and Means
Committee, House of Representatives.

MILLING-IN-BOND PROVISION

By amendments approved on the floor of the House of Representatives a new
paragraph was inserted in section 311, H. R. 2667 (see p. 259 of House bill),
which reads as follows:

"No flour, manufactured in a bonded warehouse from wheat Imported after
90 days after the date of the enactment of this act, shall be withdrawn from
such warehouse for exportation without payment of a duty on such imported
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wheat equal to any reduction in duty which by treaty will apply in respect of
such flour in the country to which it Is to be exported. paic

The effect of this amendment is to abolish the advantage which flour milled and
In bond from Canadian wheat in the United States has over 100 per cent American In t
wheat flour when imported to Cuba. virt

Under the act of 1922, the milling-in-bond provision made it possible to import wh4
wheat into the United States from Canada, free of duty, to mill this foreign Can
wheat into flour, to call it American flour, and when exported to Cuba, it re An
ceived the same preferential reduction of 20 per cent in the Cuban tariff that a8
100 per cent American wheat flour received. 30.

This situation gave flour milled from Canadian wheat an advantage over flour dom
composed entirely of American wheat when shipped to'the Cuban market, on V
account of the lower cost of production and lower price of the Canadian wheata been
compared with the American wheat. In other words, Canadian wheat Imported new
into the United States in bond for export to Cuba In the form of flour, not only
escaped the 42 cents per bushel duty when entering the United States but also ST
got the benefit of the 20 per cent preferential rate upon entry into Cuba, which
was intended for American products, and which it would not have received If
imported directly from Canada to Cuba. .

This amendment simply means that foreign grown wheat milled in bond in the
United States and shipped to Cuba will no longer get the benefit of the 20 per
cent preferential rate granted to American exports to Cuba, although it will still bri
receive the advantage of admission free of duty into the United States. A period
of 90 days after the date of the enactment of the new tariff act is allowed before
this new provision takes effect. are

This amendment does not prevent the importation of wheat from Canada free
Qf duty under the milling in bond provision for rcexport in the form of flour.
It merely seeks to remove the disadvantage which 100 per cent American wheat
flour suffers in competition with flour milled in bond from imported Canadian Cor
wheat and exported to Cuba.

It is hoped that the Senate Finance Committee and the Senate will give ii
proval to this amendment adopted by the House of Representatives, and retai(
it in the new tariff act. pro.

ELIMINATION OF DRAWBACK ON WHEAT F

No rebates on imported wheat reexported in the form of flour will be given to di
in the new tariff bill, H. R. 2667, if the amendments inserted on the floor of seen
the House prevail.

In the act of 1922, there was a provision; section 313, whereby 99 per cent of cee
the import duties on imported wheat were remitted as drawbacks provided had
that such wheat were mixed with not less than 30 per cent of domestic wheat s
and reexported in the form of flour or by-products. The provision in section 313 brif
for the payment of drawbacks, which has been amended, reads as follows in M
the Act of 1922:

"SEC. 313. That upon the exportation of articles manufactured or produced Se
in.the United States with tho use of imported merchandise the full amount of print
the duties paid upon the merchandise so used shall be refunded as drawback,
less 1 per centum of such duties, except that such duties shall not be so refund
upon the exportation of flour or by-products produced from imported wheat
unless an amount of wheat grown in the United Statis equal to not less than 30 the
per cent of the amount of such imported wheat has been mixed with such im- the
ported wheat."

As amended by the House bill this provision would read as follows:
"Sze. 313. Drawback and refunds: (a) Articleti made from Imported Mer- other

chandise.-Upon the exportation of articles manufactured or produced in the Mr.
United States with the use of imported merchandise, the full amount of the Se
duties paid upon the merchandise so used shall be refunded as drawback, less tarff
I per centum of such duties, except that such duties shall not be so refunded
upon the exportation of flour or by-products produced from wheat imported i co
after 90 days after the date of the enactment of this act."

The effect of the amendments to this provision is to abolish the drawback privi-

lege on wheat entirely after the lapse of a period of 90 days after the enactment b th
of the tariff act.

Like the milling in bond provision, the drawback privilege placed American
wheat at a disadvantage with Canadian wheat milled in the United States, when meant
exported to Cuba, because the Canadian wheat, under the drawback privilege Thi

a mner
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paid no duty except I per cent and in addition when milled in the United States
and exported in the formnof flour to Cuba It received the same 20 per cent reduction
In the duty which 100 per cent American wheat flour received. By thus escaping
virtually ali of the Import duty and getting the benefit of the Cuban preferential
which it would not have gotten if shipped directly from Canada to Cuba the
Canadian wheat, produced under lower cost conditions than American wheat,
Iained an advantage over American wheat which It would not have if this draw-

ack provision were not in effect. The requirement for mixing with not less than
30 per cent of domestic wheat modifies but does not remedy this disadvantage to
domestic producers.

We recommend that these amendments to the drawback provision which have
been adopted by the House of Representatives, be approved and retained In thenew tariff bill.

STATEMENT OF JOHN G. LEECH, NEW YORK CITY, REPRESENT-
ING THE AMERICAN TARIFF LEAGUE

(The witness was duly sworn by the chairman of the committee.)
Senator SMOOT. Mr. Lerch, may I ask if you want all of these

briefs printed?
Mr. LE 1cH. No; Senator. I just want them distributed. They

are copies that you have there, Mr. Chairman. I would like to
have them distriButed now, if that may be done.

Senator KINo. Is it the same matter you discussed before the
committee previously?

Mr. LERCH. No, Senator, it is not. There is nothing old in it;
it is all new.

Senator SHORT1IDGE. You desire to address yourself to what
proposition?

Mr. LERCH. Generally to the administrative provisions.
For the purpose of convenience in taking up the subjects, I wish

to discuss, I have divided them into three points, one which I have
seen fit to term a bill of rights, another covering the valuation pro-
ceedings, which I covered more or hen the hearings were
had on valuations, the third b vsins

Senator SMOOT. Is it is in this
brief here?

Mr. LERCH. Nos
Senator SMOOT. T it

printed if you are
Mr. LERCH. I a f
Senator SMOOT. of

the brief, we will er
the question, thi

Mr. LERCH. I
other remarks no tlii,
Mr. Chairman.

Section 516 of
tariff history recoi  "I iy
in competition wa
appraisement and For
the first time the A1 TU c 4zpizFo
by this provision of . 98 est the
classification, the amount appraise-
ment on the value of the

That section 516 as written , we believe, is
mere hollow gesture.
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We believe now the time has come when the American manufac. com
turer should be given a real remedy, when we should have more than and
a hollow gesture, when this section 516 and thu kindred sections of Jiecil
the administrative provisions should be made effective, real remedies, N
when we should have an equal representation not only here before -line.
this committee when you make a rate, but in all the proceedings S1
after that. N

At the present time, as I said, section 516 is a beautiful work on I
paper; but that is all. with

Senator SHORTRIDO. Why? Come right to the point and point elici
out what is wrong and what you ask. Stat

Mr. LERCH. Section 516 at the present time says that although we pige
have all the information necessary to the filing of a protest, for in. went
stance, we must make a written requoit upon the Secretary of the Dep
Treasury to give us that information. N

Then, after we have gone through that red tape, we must use that S1
information, write a complaint to the Secretary of the Treasury and prac
go down there and be heard; and in due time, with. no limitation on M
it whatever, when he gets around to it he makes up his mind and gives show
us a decision. • cure.

Then, when we get that decision, we may write him and ask him Sej
for information as to the liquidation, the number of the entry and dela!
other facts which will permit us to file a protest. And because of that M
another six months have gone by. thesis

In due time we file our protest, within 60 days of that information, are p
And I have filed a number of them. It means that approximately a we c
year, on an average, after entry is made, we get the privilege of appear. W
ing before the secretary. gatio

Senator CONNALLY. Will you permit me to interrupt you? You mont
keep talking about "we." Set

Mr. LERCH. The domestic interests. I represent the American into
Tariff League.

Senator CONNALLY. Who arc they? Sen
Mr. LERCH. All Americans. Mr
Senator CONNALLY. Manufacturers? Sen
Mr. LERCH. Yes, sir. radJ
Senator CONNALLY. That is what I wanted to know. I wanted r

to'know who the "we" are. Cong
Mr. LERCH. I am appearing'in the same capacity as I appeared real r

before this committee previously, and my qualifications at that time struei-
were set upon the record in the valuation hearings. Therefore, I now
did not repeat them here. prece

Senator SHORTsIDGE. It takes you a year before you can file your Sen
protest? the p

Mr. LERCH. Before we get to the Secretary, Senator. Sen
Senator SHORTRIDGE. What change do you suggest? conclu
Mr. LERCH. It appears in my brief. On page 7 I made several Mr.

suggestions, all of which are to the effect that if we already have the brief,
formation which would permit us to fie a protest there is no neces- sa-
sity to go through all of this red tape. If we do not have this informa- inor
tion, then the Secretr, by the medium prescribed, shall give us the proves
information which will permit us to file a protest or an appeal to Is wha
reappraisement. Sen

I have also included in my draft of that section a provision which will b
will limit the Secretary upon a reappraisement, or, rather, upon a will gi
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complaint after value, to 90 days in his decision on that complaint,
and, on the question of protest or classification, 60 days in order to
decideo it.

Now, gentlemen, I will give you a personal experience along that
-line.

Senator SHORTIDGOE. The purpose is to split up the proceeding?
Mr. LERcH. Yes, Senator, exactly, and to cut out red tape.
I will give you a personal experience. I filed such a complaint

with the Secretary, and we went down and argued it. The importers
.elicited the assistance of the Spanish ambassador, who, through the
State Department, got the Secretary of the Treasury to p~ut it into a
pigeon-hole, and there the thing remained for nine months, until we
went down and sat around there and bedeviled the Treasury
Department.

Now, that is permissible under the present section 516.
Senator WATSON. Is that an isolated instance or is it common

practice?
Mr. LERCH. That is an isolated instance. I merely cite that to

show what could be done under that language and what we seek to
cure.

Senator SHORTRIDGE. Generally speaking, is there considerable
delay in the operation of the law?

Mr. LERCH. I do not mean to say that there is delay in any one of
these steps, but the necessity for these steps, which in many cases
are purely red tape, make the delay, and the time is too long before
we can ever get to a protest.

We all know the average length of time consumed in customs liti-
gation between the filing of the protest and the final decision is 13
months.

Senator KING. You are not complaining against the honesty or the
integrity of the Secretary of the Treasury?

Mr. LERncH. Not at all.
Senator KING. Or those under him?
Mr. LERoH. Not at all.
Senator KING. And they are proceeding in the usual way, and as

rapidly as they deem it necessary?
Mr. LERCH. Exactly. What I mean to say is that I believe when

Congress wrote section 516 of the present law they meant to give us a
real remedy that would work expeditiously. But that has been con-
strued to mean literal compliance, and every one of these steps as
now outlined in section 516 is regarded by the court as a condition
precedent to a valid protest.

Senator KING. I think you get along much quicker than some of
the people in the West who have to deal with some of the departments.

Senator SMooT. You think this change would hasten the final
conclusion?

Mr. LERCH. No, sir. There are other changes outlined in my
brief, where I changed the wording of the present section so as to
say, "If the American manufacturer or producer does not have this
information, then that provision shall apply," making it an alternative
provision rather than a condition precedent to a valid protest. That
is what I believe Congress meant when they wrote it.

Senator KING. I have no doubt, Mr. Chairman, these suggestions
will be considered by the Treasury experts who are there, and they
will give us their adiVice on them.



TARIFF AOT OF 1929

Senator REED. Just to make this clear, it has been suggested that
I ask two or three questions to illustrate the difference in the conduct
of a suit before the Customs Court when brought by an importer,
and the same thing when brought by a manufacturer.

Mr. LERON. At the present time when an importer brings a suit
before the Customs Court he meets the Attorney General as his
antagonist. The American manufacturer has no standing whatever
in that litigation, although he holds the bag.

Senator DGE. We heard just the contrary yesterday from Mr.
Bevans, who complained that the American manufacturer had
attorneys.

Mr. ERCH. He is talking about one provision of this law, section
516, where it relates to a valuation provision or reappraisement pro.
vision. There we are given the right to appear as a party in interest
if we furnish the information which leads to the advance and the
impOrter files an appeal to reappraisement.

n that one instance, which has never been used except in one or
two rare instances in the six years it has been in 'the law, are we al-
lowed to appear. We ask that we be allowed to appear right straight
through.

But answering your question, Senator Reed, all that the American
manufacturer can do when the importer files a protest is to literally
sit at the coat tail of the Assistant Attorney General and whisper
sweet nothings into his ear. That is all we are allowed to do, although
the Assistant Attorney General can not prove a case unless he proves
it with the cooperation of the American manufacturers. He calls
upon them for assistance, but they have no standing whatever in the
suit.

Senator REED. Has the manufacturer any right to bring suit in
the Customs Court?

Mr. LERCH. Under section 616 of the present law we are given
that right under certain limitations which I have just described. In
that event, however, the importer is given a right to appear as a
arty in interest and the practical working of that matter is that

he take charge of the suit and the Assistant Attorney General backs
out of the picture.

Now, all we ask is a fifty-fifty break. If he has that right to ap-
pear as a party in interest and takes away from the Government
the conduct of that suit if it is a suit of the domestic interests against
the Government, just as is his a suit when he asks for a lower rate
against the Government, then we ask the same right.

Senator SHORTRIDGE. Are you not permitted to appear in the case?
Mr. LERcO. Not at all. We have no standding whatever except

in that one isolated instance to which Senator Edge called attention.
That has not been used because under the old system of appraising
merchandise on foreign value an American manufacturer has no way
of proving the selling price in the foreign country and, hence, can
not avail imself of that remedy.

Senator REED. Would there be much increase in litigation or
difficulty in other respects if the manufacturer were given the same
right that the importer now has?

Mr. LEECH. I did not get the first part of that question, Senator.
S'onator REED. Would there be much increase in litigation?
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Mr. LERCH. It would not affect it one more case. The only dif-
ference would be that the party who really proves the case, instead
of proving it around the circle, would cut directly across and prove
it in court himself.

The actual operation to-day is that we prepare the witnesses in
some cases, in those in which we are interested-not all, because, of
course, the Attorney General is charged with that responsibility and
is efficient in doing so. But in the cases in which we cooperate we
furnish the witnesses, we acquaint them with all the facts, we do all
we can to acquaint the Assistant Attorney General and his assistants
with the facts, with the witnesses, and then ho says, "Good-bye."

Senator SHORTBIDGE. What more do you want to do? You are
there sitting side by side assisting in the trial of the case.

Senator REED. He wants to be allowed to speak.
Mr. LERCH. We want a position in that litigation, the same as the

importer has in the case of appeal.
Senator SHORTRIDGE. Don't you sit there alongside of the attorney

representing the Government, end do you not suggest to him the
names of witnesses and the facts you indicated?

Mr. LERCH. Yes, sir.
Senator SHORTn*IDGE. What more do you want to do-make a

speech to the judge? What more do you want to do?
Mr. LERCH. Senator we want to do just what the importers do

when we file an appeal. He comes in and is allowed to appear by
his attorney.

Senator WALSH of Massachusetts. He has a record standing, in
other words?

Mr. LERCH. That is right.
Senator WALSH of Massachusetts. And the manufacturer does not

have a record standing?
Mr. LERCH. Not at all.
Senator SHORTRIDGE. If you are there and the court hears you,

what more do you want?
Senator KING. Let me see if I understand the situation. Take,

for instance, land contests in the West. "A" contends that "B"
ought not obtain title to a particular piece of land; he goes to the
Government and makes complaint and says, "This man has not
complied with the law. I think I ought to be entitled to it."

The Government thereupon institutes an investigation and the
district attorney, representing the Government may brinK the suit
in the Federal court. That man who has furnished the evidence sits
there and aids the attorney, but the Government takes charge of the
case. No one seeks to impeach the Government upon the ground it
is not prosecuting the case fairly. And, of course, the man who is
the defendant is permitted, as he ought to be, to have his attorney
there, to contest the claim of the Government and the persons who
initiated the proceeding. You have the same rights here as followed
in substantially all Government litigation.

Mr. LERCH. That is true.
Senator SMOOT. You claim if the case was taken up by the Attorney

General, and you, as a manufacturer desired that case to be appealed
but the Attorney General thought otherwise, the law ought to be writ-
ten so that your wishes in that matter must be complied with?
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Mr. LEeCH. We believe that we should have a right in our ow,,
standing, separate and individually. distinct from the Government (
the Attorney General, the same as is now given us in Section 516-A.

Sentaor GEORGE. What rights are you going to assert?
Mr. LERCH. Our rights of a party in interest.
Senator GEORGE. What right would you assert? Just come down

and talk facts. You want to assert the taxing power of the United
States. You want to take charge of it?

Mr. LERCH. Not at all.
Senator GEORGE. You do not?
Mr. LERCH. No, sir.
Senator GEORGE. What do you want to do?
Senator SHORTRIDGE. The right of appeal, probably.
Mr. LEeCH. The right to see that the record is complete.
Senator KING. You want to take charge of the litigation?
Mr. LERCH. No. In many cases there wouldn't ever be that; in

other cases, if a witness were not properly cross-examined by the Gov-
ernment, in our opinion, we would cross-examine him.

Senator GEORGE. In other words, you would take charge of the
litigation and take it out of the hands of the Government?.

Mr. LEeCH. Not at all.
Senator GEORGE. You would have the right to do it.
Mr. LEtcR. It would work out in practice, Senator, just exactly

the way it works out now in practice.
Senator GEORGE. But I am trying to see what right you have to

come in here and bring a case and use the Government against another
one of your fellow citizens.

Mr. LEeCH. I have no right now, nor has the importer.
Senator GEORGE. Why should you have any right?
Mr. LERCH. Why should the importer? Let me ask you this

question-
Senator GEORGE. The importer has a direct interest; he has a

direct porperty interest there to protect.
Mr. LEeCH. So have we. Why are we here now?
Senator GEORGE. Oh no; you have not.
Mr. LERCHE Why are we here now?
Senator GEORGE. Oh, no, you haven't any such thing. You simply

have the power of Government given to you as a privilege, but the
Government is a party at interest, and you are not. You may be
the beneficiary of the Government action. But you want to take
charge of that litigation. Why not appoint the judges, why not just
control the whole machinery, not merely have your right to take
charge of the entire machinery?

Senator HARMSON. That is what the Tariff League would like to
do isn't it?

Senator GE6RGE. Apparently so.
Mr. LERCH. Of course not. The fact of the matter is that to-day we

are given this right to file the protest.
Senator GEORGE.'I understand-
Mr. LEECH. May I finish my remarks?
Senator GEORGE. Yes, you may finish your answer.
Mr. LEECH. We are given a right to file a protest. Now, that is

an actions against the Government, isn't it alleging that the Govern-
ment has not acted properly in assessing this merchandise at too low
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a rate? The importer has no interest in that any more than we have
when he files a protest. It is an incidental interest. It is a suit
against the Government. But you give him the right to go in there
and conduct that proceeding.

Senator GEORGE. Butyou do not give him any right. You could
not take his right away from him. You can not so frame this tariff
aot as to take away the property rights of an importer.

Mr. LERCH. He has no property right. He is given his property.
Senator GEORGE. But if you increase his duty you are taking away

his property right.
Mr. LERCH. But if you lower it you are taking away property of

the domestic interests also.
Senator GEORGE. No, you are not. You are not doing any such

Mr. LERCH. Then, of course, the title of this act is wrongly stated.
Senator GEORGE. It doesn't make any difference about that.

The Government here itself is imposing tariff duties. You have no
more moral right to come in and take the Government's case than
one individual income taxpayer has the right to come in and control
the litigation and compel some other taxpayer to do something.

Mr.LERcH. We do not hope to take away the Government's case.
Senator GEORGE. That is tantamount to what you are proposing,

if rou want to come in when the Government does not proceed as you
think proper, and take charge of the litigation.

Mr. LERCH. No; our rights are separate and distinct from that of
Government, just the same as in the present litigation the importer's
rights in a suit in the Customs Court are separate and distinct from
the Government's.

Senator GEORGE. Yes, I understand that, but that is because it is
given to you as a mere matter by the statute.

Senator BiNGHAM. Do you want anything more than is already
given you at the bottom of page 468? I refer now to the number of
times when it is applicable, the nature of what is given you in these
words:

If the appraiser advances the entered value of merchandise upon the Informa-
ton furnished by the American manufacturer, producer, or wholesaler and an
appeal is taken by the consignee, such manufacturer, producer, or wholesaler
ihall have the right to appear and be heard as a party in interest, under such
ndes as the United States Customs Court may prescribe.

Mr. LERCH. That is literally what I have asked.
Senator BNGHAM. Do you want anything more than that? You

want it in a greater number of cases?
Mr. LERCH. That is it.
Senator BINOHAM. The point being made against you, that you

are trying to displace the Government, is not correct, because if that
is true, then, the present law gives you the right to displace them.

Mr. LERCH. Exactly. I am not asking for the broadening of this
right now had in section 516-A.

Senator BINGEAM. Do you mean broadening the right or broaden-in& the application?
Mr. LE.RCH. That is right. It is not broadening the wording at

all.
Senator SACKETT. To what extent do you want it broadened?



TARIFF ACT OF' 19 29

Mr. LERCH. That is limited nowi Senator Sackett to. suits fo
value, and suits as to rates and amounts as well as value. Custom
litigation is divided into two different parts. . .....

Senator BINGHAM. If you think they made a mistake as to value
you can now come in as a party in interest?

Mr. LERCH. Exactly.
Senator BINOHAM. But if you think they made a mistake as to

rate you can not'now come in?
Mr. LE CH. That is right.
Senator BINOHAM. That is all you are asking?
Mr. LERCH. Yes, sir.

*' Senator REED. Don't you make a further request? This is limited
to the manufacturer who furnishes the information upon which the
Government acts. If I correctly understood you, you want any
interested manufacturer to have the right to intervene in any suit
and be a party in interest in regard to value, or rates or classifica.
tions?

Mr. LERCH. Exactly. As to this value in section 516, I con-
sidered, when I answered Senator Bingham's question, that where
we had furnished information it identifies us with the procedure and
shows our interest. Now, I ask that where our interest is shown to
the satisfaction of the court, under such rules as the court shall pre-
scribe, we be allowed to intervene under the same wording as is
here in the statute.

Senator REED. In that case a hundred manufacturers might
intervene in one suit?

Mr. LERCH. No; the court would not countenance anything of
that sort, of course.

Senator REED. If you want to make this a right to intervene
then each one of the hundred would have that right. You would
limit it, would you, to the discretion of the court itself?

Mr. LERCH. The court now has the power to make all necessary
rules governing its procedure and practices, and I brought myself
squarely under that, as Congress did in the law of 1922 and in the
provision read by Senator Bingham,

So that if 100-did intervene, the court would, of course, order that
they should be represented only by one attorney, as is the case now
in ordinary courts where an interpleader may be had.

Senator SxMMONS. Mr. Lerch, I should like to ask you one or two
questions.

This is a proceeding to enforce a law of the United States; is it not?
Mr. LERCH. It is.
Senator SIMMONS. That proceeding must necessarily be instituted

by the Government- must it not?
Mr. LEnCH. No,; it is always instituted by some one else. It is a

proceeding against the Government.
Senator SIMMONS. Oh, I understand that the Government is the

complainant.
Mr. LERCH. The Government is the party defendant.'
Senator REED. On the contrary, it is always the defendant.
Mr. LERCH. Always the defendant. It is never the appellant or

plaintiff.
SenatorSIMMoNs. The Government is the defendant?
Mr. LERCH. Always.
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Senator SIMMONS. You want to be made a codefendant?
Mr. LERcH. A plaintiff.
Senator SIMMONS. You want to be made a plaintiff?
Mr. LERCH. Or a codefendant, as the case may be.
Senator SIMMONS. Then you want to be allowed to come into

court and to assert your rights against the rights of the United
States, as represented by its attorneys?

Mr. LERCH. Separately and distinctly from the United States.
Senator SIMMONS. The proceeding, however, is to enforce a law

of the United States?
Mr. LERCH. It is hardly that. It is to determine, of course,

whether the-
Senator SIMMONS. Well, you must determine what the law is

before you can enforce it.
Mr. LMCH. It is to determine the correct administration of a law

of the United States, I should say.
Senator SIMMONS. .But here is what I wanted to get at: In this

proceeding would your interest be divergent from the interest of the
United States?

Mr. LeRH. No; it would run concurrently with that of the United
States.

Senator SIMMONS. Then you would have two parties there repre-
senting the same interest?

Mr. LURCH. Exactly; as you do to-day, Senator.
Senator SIMMONS. Then you have two parties representing the

same interest, one private and the other the Government. When the
case is called, the Government and the private litigants have con-
flicting views with reference to it. The Government has one view
with reference to it, and you have a different view with reference
to it, putting you in direct conflict with the Government, which is
represented by its attorney trying to enforce a Government law?

Mr. LcRoH. Will you permit me to answer that, Senator Simmons?
Senator SIMMONS. Yes; I am asking you for the purpose of getting

you to answer.
Mr. LURCH. All right. The American manufacturer-

* Senator SIMMONS. If you will pardon me, my inquiry is directed
-Jo this:.Is it seemly to have a controversy in court between an Ameri-
an citizen and the Government when the Government is trying
to enforce its law? The American citizen's view about it might be
-opposite to the view of the Government with regard to the enforce-
ment of a governmental law.

Mr. LERCH. Exactly.
Senator SIMMONS. And I wanted to ask you if that would not

bring about great confusion in litigation.
Mr. LURCE. Now may I answer?:

*Senator SIMMONS. Y .
Mr. LiRC. Under the act of 1922 you have just that where an

American manufacturer files a protest after having gone through the
gamut, and he claims that a higher rate of duty should have been
assessed which is manifestly to the Government's interest. That
is why this law is being passed-to see that the Government revenues
are protected. That is why we filed that protest and asked for more
duty, and the Government appeared as the defendant. The suit is
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against the Government; but by the law of 1922 you permit the
importer to come in in exactly the same status that I am now asking
you to do.

Senator EDGE. That is what I was going to ask you. If the
situation is reversed, and you make the complaint, and the Govern.
ment is the defendant, do you mean to say that the importer theng
with his attorney, is permitted ti- take part in the case?

Mr. LEoH. He not only takes part in the case, but he conduct&
the suit, and the Government backs out of the picture.

Senator EDGE. Why is not that exactly the same situation reversed
Mr. LERCH. It is.
Senator GEORGE. He is the necessary party defendant; is he not?
Mr. LERCH. That is entirely a personal viewpoint, I take it,

Senator?
Senator GEORGE. Who is the real defendant, if he is not the

importer?
Senator REED. The Goverment.
Mr. LERcH. The Government is. I filed the suit against the

Government.
Senator SHORTRIDGE. Nominally on the record it is so, Senator.
Senator GEORGE. No; the Government is not the real party.
Mr. LERCH. That is a difference of opinion.
Senator HARRISON. Who has to pay the increased tariff, if the

Government wins its suit?
Senator CouzENs. The importer, of course.
Senator GEORGE. He is the necessary party defendant.
Senator HARRISON. And he is the man affected.
Senator GEORGE. Of course he is.
Mr. LERoH. But who loses if the Government does not win the

suit?
Senator CouzENs. Certainly not the manufacturer.
Mr. LERCu. The manufacturer pays for it and pays for it.
Senator CouzEs. No; he does not.
Mr. LURCH. He pays for it by increased competition, Senator

Couzons.
Senator COUZENS. You might equally say that when a taxpayer

sues the Governmont for a refund, every other citizen might interpose
so.as to protect his interest in not having to pay additional taxes.
It is exactly the same situation..

Mr. LURCH1. Of course if this were a revenue-producing statute
°nl-'r Couzm. Well, that is what it is.

Senator HARRISON. Is not that what it is?
Senator REED. Mr. Chairman, we are being wholly unfair with tWe

witness. We fire questions at him and demand answers, and then
do not permit him to answer any question fully. Senator Simmons
asked him a question and made a point of getting a definite responsive
answer; and lhe has had six interruptions in his effort to give it.

The CiHAiRmAN. Now you may answer the question of Senator
Simmons.

Senator SHORTRIDGE. Explain it in plain words.
Senator SIMMONS. I do not want to argue with you. 'I should

like to have an answer.
Mr. LURoH. I do not want to argue, either.
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Senato SIMMONS. My question is directed to the complications
that may arise.

Mr. LERCH. I should like to get on record clearly my answer to
your question, and that is this:

Where the domestic manufacturer, under the right given under
the law of 1922 filed a suit against the Government claiming a higher
rate of duty, the importer did exercise his right to intervene. The
Government backed out of that suit, or, rather, nominally appeared
in that suit. The Government did not think that the case ought to
be appealed when the manufacturer won his suit. The importer did
think it should be appealed. There, a private interst--an importer--
exercised his right to take the litigation out of the hands of the Govern-
ment and appeal it to the highest court.

That is one instance, answering your question, Senator Simmons.
The CHAIRMAN. What do you want?
Mr. LERCH. I want just the same right-no greater and no less.
Senator SIMMONS. In other words, you might be in court insisting

that a higher rate should be levied. The Government might be in
court in the same proceeding insisting that a lower rate should be
levied.

Mr. LERCH. Exactly.
Senator SIMMONS. That would necessarily bring about some

conflict and confusion in that controversy, it seems to me.
Mr. LERor. Well, of course it would not be a lower rate, Senator

Simmons. We file a claim that a higher rate should obtain. We
are actually protesting against the action of a collector.

Senator SIMMONS. Yes; but when you get into that suit, the Gov-
ernment, through its attorneys, may. take the position that you are
asking for too much.

Mr. LERCH. That is what they would. They are the defendant in
the suit. That is their position in that suit.

Senator SHORTRIDGE. What you want, then, is the right to appeal
it to the Court of Customs Appeals? That- is all?

Mr. LacH. We want the same right that the importer has in that
kind of a litigation.

Senator SHORTRIDoE. There is nothing unseemly about that,
Senator.'

Senator SIMMONS. And when you go into the Customs Court, then
you will have three parties to the proceeding-the Government, the
importer, and the manufacturer.

Mr. LERCH. You will be in exactly the same position as you are
now in common-law practice where there is an interpleader. That is
all there is to it.

The CHAIRMAN. There is one explanation I should like to have you
make for my own information.
iV It seems to me the only difference between the two cases is this:
The importer owns the property himself. That is his property. He
is assessed on that, and the assessment is paid by him. Therefore, he
is directly interested in that property; whereas in your case you want
the manufacturer to intervene and have him given the same right as
the importer. Now, can you differentiate between the two? If so, I
should like an explanation right now, because that is the only differ-
ence that I can see.
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Senator REED. Before you answer that, let me suggest this:
If this were the ordinary tax statute, and had no other purpose t 1.

the raising of revenue, obviously Senator Couzens's; suggestion
would be right, that we can not permit every other taxpayer to come
in and intervene.

Mr. LE CH. Exactly.
Senator REED. But it seems to me that it may take this out of the

general rule when we remember that one purpose of this statute is
the protection of American industry and American labor. Therefore,
those people who are intended to be protected have a property right
that is going to be affected by the decision that is almost as important
as the immediate property right of the importer who is the taxpayer.

Mr. LERCH. That is our viewpoint. In other words, we come
here, Senator Smoot, and we make our claims here. The importer
comes here and answers them, and we are allowed to answer each
other before your committee. We have some right here, or we would
not be here-some property interest.

Senator SHORTEIDGE. You can not improve upon the statement-of
the matter as made by Senator Reed.

Mr. LERCH. I am sure I can not. I was merely seeking to develop
it a little.

Senator GEORGE. Let me ask the witness this question:
In the case of a criminalhomicide, where the Government prosecute

a defendant for the purpose of protecting society in general,. has not
any citizen some interest?-but he has not any right to go in and take
charge of that litigation.

Mr. LERCH. True, because the prosecuting attorney represents the
people-not one person. He represents all of them.

Senator GEORGE. But no private prosecutor can come in without
his express consent.

Mr. LERCH. Of course he can not.
Senator GEORGE. Certainly not.
Senator KING. And you are permitted, Mr. Lerch, I am advised,

to sit at his elbow, and you have sat at the elbow of the representative
of the Government-

Mr. LERCH. Lots of times.
Senator KING continuingg). And you have brought your witness

there in countless numbers from time to time, and. you have pal.
ticipated, through the district' attorney or through the representative
of the Government, in the trial of the case. The only difference wil
that you did not talk out loud; but you talked to him, and directed
the proceedings.

Mr. LERCH. Go a little further. I was the district attorney for
sixyears, and tried literally thousands of those cases; so I know how
impotent an American manufacturer is when he sits at my elbow
and I try those cases, because there are 14 attorneys who try 70,000
cases a year.

Senator KING. That makes no difference.
Mr. LERCH. It is physicallyimpossible for him to do it.
Senator KING. If the Government does not furnish sufficient help,

that is the fault of the Government. You are impeaching the Gov-
ernment now.

Mr. LERCH. No; I am not.
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Senator BINGHAM. Mr. Lerch, if you will pardon me, the charges.
that have ,just been made against you by two Senators sitting on
your right apply with equal force to the law at the present time.
In paragraph 516 (a) your rights as a manufacturer, in whose interest
the bill is, written in part-for the protection of American industry
and American labor-are recognized as being important, and you

0ren the right to be heard as a party in interest.Mirr. TER0OH. E~xactly. J
Senator BINHOAM. Therefore if their position is correct, that

oJuht to be stricken from the bill.
Mr. LERCH. Exactly.
Senator KING. Mr. Chairman, just one observation: If the Senator

included me in the statement that any charge was made against the
witness, he is absolutely mistaken. I made no charge. I was merely
stating what the fact was; and he had a right to be there.

Senator BINGHAM. I beg the Senator's pardon; I did not mean
that he was making. any charge, but he was implying that there
was something wrong in having the manufacturer's lawyer sit at the
elbow of the Government attorney when the case was being tried.

Senator KING. There was no such mplicaion whatever. That
simply shows the lack of appreciation of the Senator's understanding
of what was being said.

Senator BINOHAM. Very well.
Senator CONNALLY. May I ask you a question?
Mr. LERC. Certain
Senator CONNALLY. lWas very much impressed with the suggestion

the Senator from Pennsylvania a moment ago. I
We have an immigration law that was passed, of course, to protect

the American laborer, as most laws are. Do you think that underthat a labor union would have a right to have an attorney in the
proceeding on the deportation or admission of aliens and after the
Department of Labor has made its decision they would have a right
to go on independently with the appeal and litigate the matter?

,Mr. LERCH. As I understood the Senator from Pennsylvania-,
Senator CONNALLY. Just answer my question.
Mr. LERCH. I am trying to.
Senator CONNALLY. Go ahead.
Mr. LERCH. You asked me if I agreed with him.

,Senator CONNALLY. No; I did not ask you anything of the sort.
Said I was interested in his observation, and then I put this question
to you-whether you thought that the immigration law ought to give
a labor union, for instance, the right to have an attorney and make
itself a party to deportation or admission proceedings, and that if
the Department of Labor did not agree with it the labor union ought
to be allowed to go on and have the right to litigate the matter
independently?

Senator BiNGHAM. We settled national origins a little earlier in the
session.

Senator CONNALLY. I want an answer to my question.
Mr. LERCH. I will answer it.
Senator CONNALLY. All right.
Mr. LERCH. I can not possibly conceive that there is any property

right or color of property right m the litigation you suggest. It is a
private dispute between that individual and the Government of the

33.
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United States. It mi ht well be that some labor union might have
some interest in it. Thb'at I do not know. I do not know enough
about it. i

Senator CONNALLY. But you do think that w6 have by law give

to a general manufacturer such a vested right in any importation of #A
article through, the customs house as to give him the right -to appear
there as a party in interest and litigate that matter and take it out
of the hands of the Government?

Mr. LERCH: I do not think it is a vested right, but I think there is
no doubt that he should have that interest.

Senator CONNALLY. And if the Government and the private
attorney disagree,. then the private attorney ought to have the right
to go ahead independently of the Government? -

'Mr. LERCH. Just as the importer's attorney does to-day.
Senator CONNALLY. You are predicating your right how upon the

fNet' that Congress has been generous to you in the past and given
you this right in one item, and nowyou wantit in allitems? ;

Mr. LERCH. We do not see that wehave ever gotten anything in the
past: You have given us some rights, and then when we get,.up to the,
administrative-provisions you have closed the door aid let the importer
enforce his, rights. -, -. . i ,I ' . t. :! li.

Senator CONNALLY. You have just said that you have it:now, and
you desire to extend it.

Mr. LERCH. We have it in that one isolated case.-
Senator CONNALLY. This would greatly increase customs litigation,

would it not?
Mr. LERCH. Not one case. I have been in this litigation 20 yeam..,

and I think I speak advisedly.
Senator CONNALLY. It would not increase the litigation one case?
Mr. LEECH. Not one case.
Senator CONNALLY. I do not see how vou arrive at that conclusions
Senator SACKETT. There is one thing that I should like to-ask you..

In this section, when the right is given it is limited to one: man-
that is, the man who furnishes the information in regard to thevaluation.

Mr. LERCH. Yes.
Senator SACKETT. Whereas the position you take is to extend that

to anybody who is interested. may you not get, in many of these
cases, a whole raft of people, each of whom has a different point of
view, because these various manufacturers may find different reasons
when they are engaged in the same process of manufacture, and
complicate the whoe situation?

Mr. LERCH. I do not find enough of them, Senator, that are willing
to pay a lawyer to have all those different views.

Senator SACKETT. I do not think that is responsive to the question.
Mr. LE CH. I will answer that, Senator Sackett, in this way--

that when imported merchandise comes-in here, it competes with an
industry, not an individual; and that industry, through its repre-
sentative, makes 'its appearance. It is not a lot of isolated individ-
uals who come poking their noses into this thing. . , 1

Senator SACKETT. That may be true in many cases, and yet there
may be many other cases where the isolated individuals will feel
that they have a different reason, and want to be parties litigant as
well.
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Mr. LxRoH. I should think, if there wore that interest, domestic
interests having cooperated with the Government for the 20 years
that I have been in that service and personally conducting thosesuits for the Government, that I would have had knowledge of one
of those; but we have never had such an experience.
..-Senator SACKETT. Because you have only got this one case of valu-

ation, where it is limited to the man furnishing the information; so
you could not have had.

Mr. LERCH. No; possibly I did not make myself clear. Domestic
interests have always cooperated with the Governmnt through theAssistant Attorney General. Now, if there were these divergent in-terests in their presentation of their interest to the Assistant Attorney
General, it would have made itself felt before now; but they always
appear at the door of the Assistant Attorney General through a rep-resentative who states the views of that industry. ,

Senator SAOKTr. Is not that really what comes about from thevery language of the statute, and when you remove that language
of the statute you do open the door? .Mr. LERCH. I do not mean the application. of 'paragraph 516 (a)
that Senator Bingham read. I am now about the general
practice, where they cooperate-not appear, but where they cooperate.Senator SACKETT. While I am spynpathetic with your viewpoint,
Ido thi.k.there ought to be something in the statute that woul limitthe possibility of increased litigation.
SMr. LiacH. I agree with you, of course, Senator. You have put

that in when you say, "under such rules of procedure as the court
itself shall prescribe." They are not going to permit such a practice
as you havein-mind--That would crowd their calendars to no avail
whatever.

Senator EDGE. Mr. Lerch, you have continually referred to the
fact that the importer was given exactly the same privilege when
he was codefendant with the Government-when the proceedingswere initiated by the manufacturer, in other words. That has
apealed to me very strongly. While it does not necessarily settlete discussion, I should be interested to know in what relative pro-
portion of times the importer is the codefendant with the Govern-
ment as compared to a reversed condition. Is that a clear question?

Mr. LERCH. In every protest filed by a domestic manufacturer,
the importer is the defendant.

Senator. EDGE. The codefendant?
Mr. LURCH. He is the defendant. The Government backs out.
Senator EDGE Oh the Government backs out entirely?
Mr. L RCH. Exactly; and turns the litigation over to him.
Senator EDGE. That answers it.Mr. LERCH. The Government never does anything in that matter

except to enter a nominal appearance.
Senator EDGE. And your proposal is, when conditions are reversed,

that you should have at least the same privilege?
Mr. LERCH. Exactly.
Senator REED. Mr. Lerch, I think we have your proposals prettydefinitely; but I am a little concerned about the suggestion that

Senator Sackett advanced. For example, that too many manufac-
turers having diverse views would come crowding in, or else thatsome organization devoted to keeping the tariff up to the top notch
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would station lawyers down there who would intervene in every case.
Would you get the substance of your proposal if it were limited t4
intervention by an American manufacturer only where pemissi oj
of the court had been given, in the court's discretion?

Mr. LERCH. Absolutely.
Senator RFED. So as to prevent trivial interference in every little

case?
Mr. LERCH. That would satisfy me; and I make that request.
Senator SIMMoNs. Now I want to see if I understand you.
If I understand your position, it is that if the Government gets into

litigation with an importer with reference to the rate of duty, because
that rate was imposed for the manufacturer's benefit, therefore th#
manufacturer has such an interest in that as entitles hir. to be mado
a party? ,

Mr. LERCH. That is the basis of my position. -
Senator SIMmoNd. You claim that your interest is in the fat that

that rate was made for your benefit?
Mr. LERCH. Yes; and we have hundreds of thousands and million

of dollars invested dependent upon that rate.
Senator HAnRIsON. Let me ask you a question, Mr. Lerch: We*e

you in favor of the incorporation m the act of 1922 of the present
provision allowing you to intervene?

Mr. LERCH. Yes; I was a Government attorney, and I was in favor
of it.

Senator HARRISONi. You were not with ths Tariff League at that
time?

Mr. LmCH. I was not.
Senator HARRISON. Did the Tariff League at that time Clnampi0n

that proposal? I
Mr. LzRWH. I do not know.
Senator HARRISON. You do not know whether they initiated the

proposition?
Mr. LERCH. That I do not know. I do not believe they'did.
Senator HARRISON. You do not know whether the suggestion first

came from them?
Mr. LERCH. No; I do not.
Senator HARRISON. The Tariff League is composed of manufactur.

ers all over the country?
Mr. LERCH. Exactly.
Senator HARRISON. It is maintained by taxing the different mem.

bers of the league all over the country?
Mr. LERCH. It is maintained by membership fees.
Senator HARRISON. Will you put into the record the officers and

the board of directors of your Tariff League?
Mr. LERCH. I will gladly do that. It is on the back of every

Tariff Review.
Senator HARRISON. Yes; I have it here before me.
Mr. LERCH. If I had the names here I should be glad to read them

into the record.
The CHAIRMAN. Let the Senator give them to the reporter now.
Senator HARRISON. I think the chairman of the committee knows

them as well as I do.
The CaAiRMAN. Just about the same, and no more; but why not

put them in the record?
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Senator EDnGu. Print them again. The Government can stand theeqnse.

,Senator HARSON. I think you stated that Mr. Grundy is not now
the president of it?

Mr. LERcH. He is not.
Senator HARRISON. He is vice president of it now?
Mr. LERCH. Vice president.
One more suggestion as to section 501, which is on page 452 of yourprint. That is the importer's right to file a protest, or rather, an ap-

peal to reappraisement.
. I have suggested, due to my experience 9A a Government attorney. trying these cases and also cooperating with the Governmentuioe that there have been mau.nv cases where it was impossible for
-the g overnment to prove its mle of the case because of a lack of.nples. When this Utigation comes to trial it is at least six months#fter the importation. The goods have been delivered to the ui-.porter. They have goile into consumption. IRe appeals to re-*ppraiement, or against the value and then nobody has a sample oftfie merchandise. -It is impossibe for the Government to securewitnesses to show the value of the merchandise, because there are no
inples.

I propose that on page 452, line 25, after the period, there be
added the following sentence:

If the isue is such that the party defendant-
That is, the Government-

can not, in the absence of examples, adequately answer the appUant's case;upon demand therefor samples of the Imp6rted merchandise shall be produced,
or the appeal dismissed.

That makes it a condition precedent, or, rather, a condition de-veloping out- of its necessity. Where they are not necessary in theWuit, of course the appeal will not be dismissed.As I stated in my appearance here, rather briefly, in answer toSenator George's question, we are unalterably. opposed to section402 (b), finality of aaramser's decision. That is the value section.Senator COUZENS. That is all stated in the brief, though; is it not?
Mr. LERCH. Yesl.
Senator REED. But, Mr. Lerch, is not an appeal given by section

501?
. Mr, LERCH. To an importer.

Senator REED. Only to an importer?
Mr. LERCH. That Is all. That relates only to an importer, as

drawn n9w.
The CHAIRMAN. That is what he is complaining of.Senator GEORGE. Has the importer the right to appeal the question

of the Proper basis of valuation?
Mr. LERCH. He has that in paragraph 501 now. This is a new

provision of this law.
Senator GEORGE. Oh, yes; he has it in the existing law?
Mr. LERCH. Yes.
Senator GEORGE. I did not understand you.
Mr. LERCH. In that respect, at least, I am in accord with my

friends the importers. They object to this section 402 (b) just ass tenuously as I1 do.
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The CHAIRMAN. Your brief gives the reasons why?
Mr. LERCH. Yes.
Now as to section 514, on page 465: That is the importer's right

to protest. As to that, we ask the right to appear there by te
addition of a sentence; and we also ask that, read in conjunction
with this section, section 518 be amended so as to strike out the
provision for the amendment of an importer's right to protest, and
put it back in section 514, where it was originally, in the way it was
oril fo r : w b e ai l
TLt for this reason: The Hawley bill takes off all time limit

to when a protest may be amended. "Under the tariff act of 1922 %
might be amended at any time before the first docket call. We
think that is a fair and just rule-before the first docket call. Other.
wise, an importer might file a protest making a fictitious claim; the
Government would come in prepared to try that case on that claim,
and then, in the middle of the procedure, the importer m'ght mal
known his rightful claim, or the one that he relies on, and the Govem
ment stand there holding the bag. So I suggest that the right to
make the amendment up to the first docket call be retawied in this
law.

Senator SHORTRIDGE. Who fixes the date of the calling of the
docket?

Mr. LERCH. The court sets that.
Senator KINo. Suppose something developed during the trial-

as frequently develops in the trial ofcivil causes-which would war.
rant, in the interest of justice, an emendation: Then would you deny
that?

Mr. LERCH. I most assuredly would. We have operated fora
hundred years without it.

Senator KING. You have answered my question.
Mr. LERCH. Until 1922, and then we extended the right, in 1922,

up to the first docket call. This is not like the ordinary suit at law,
where we have a complaint and an answer, and all the rest-rejoinder
and surrejoinder-until we reach an issue. Here, an importer sits
down and writes a letter to the collector saying, "I object to the rate
that you have assessed and claim that paragraph 452 is the right
paragraph." That is ail the pleading there is in this case." Now, if
h6 is aowed to say, "I object," and paragraph 452 is the right
paragraph, for instance, and he says, "321,' and then amends Ii
protest in the middle of the trial to say "452," where does the Govern.
ment get off, with its witnesses sitting in court to prove the other
section?

Senator SHORT IDGE. You want to limit his right to amend?
Mr. LERCH. Before trial.
Senator SHORTEIDGE. And require amendment before trial?
Mr. LERCH. Exactly.
Senator SHORTRIDGE. That is what you want.
Mr. LERcH. Now, I have suggested that the language be put in

section 515 for an American manufacturer's protest.
Senator SIMMONS. Protest about what, now?
Mr. LERCH. Against the assessment of duty by the collector or

the Government.
Senator SIMMONS. That is the thing we were talking about a little

while ago?
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- Mr. LERCH. That is the thing we were talking about a little
while ago.
'Senator SIMMONS. Since you have adverted to that, do you think

the consumer, the man who actually has to pay this rate that they
are quarreling over, has such an interest that he ought to be allowed
to come in and intervene and assert that right?
!-Mr. Lucl_. If he did to-day, Senator Simmons, he would be there

all the time, because the importer charges him the high rate of duty
against which he' protests to the Government, and the merchandise
has already gone into consumption; but he does not make any adjust-
ment when the refund comes. He puts that in his pocket. I

Senator SIMMoNs. That was not the question I was asking you.
You said, and you contended, and you rested your case upon the
proposition that the manufacturer had a riht to intervene because
this particular tariff duty was levied for his-benefit.

Mr. LERCH. Yes.
Senator SIMMONS. There is somebody in this country who has to

pay that duty, and that somebody is the final consumer.
Mr. LERCH. Yes.
Senator SIMMONS. Has he not as much interest in that' rate as

the manufacturer has? And if the manufacturer, by reason of the
fact that it was for his benefit, has the right to intervene, why. has
not the consumer, by reason of the fact that he has to pay it?

Mr. LERCH. I have no doubt that he has a very vital right, Senator
Simmons.

Senator SIMMONS. And he has an interest of the same character
as the other man, except, I think, probably a greater interest.

Mr. LERCH. But, while I have seen many cases won by the import-
ers, I have never in my experience heard that it reduced the selling-
price to the consumer.

Senator SIMMONs. Well, it might do it.
Mr. LE CH. It might. I do not know.
Senator SIMMONS. That is what the importer is insisting upon.

He is insisting upon a lower rate. You are insisting upon a higher
rate. The consumer who pays that rate, whether it is low or high,
has as much interest in this controversy as anybody.2,;Mr. LERCH. I have no objection if this committee and Congress
should see fit to permit the consumer to intervene. The more the
consumers,are there, the more assured we are that the right rate will
be assessed.
- Senator SIMMONs. I am not raising that question. I am simply
asking you, in your opinion as a fair-minded man, if the interest of
the manufacturer is a proper ground for interference as an interested
party, would not any consumer in this country who buys that article
and pays that duty have the same right, provided he desired to assert
it?

Mr. LERCH. I think he has just as much interest, if that is the an-
swer I should give. He has just as much interest, because he ulti-
mately pays it, with interest.

Senator SIMMoNs. That answers my question.
Senator REED. And if all that was subject to the control of the

court, it could be done without any injustice, and probably greater
justice?

Mr. LERCH. Exactly; and you would be more assured that the
proper rate would be assessed in the end.
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Senator SIMMoN's. That would probably mean this: As the man.
ufacturers are all associated together for the purpose of enforcing
and protecting their interests and looking after litigation of thi
sort, it is probably the duty of the consumers to resort to the same
device and scheme for the purpose of protecting their rights.

Senator SHORTeIDGE. That is logical.
Mr. LERCH. Now as to section 526, page 487, I desire to make just

this observation:
I That section, as now written, relates only to American trade-mark
It gives the right to exclude imported merchandise where a trade
mark is registered with the collector. I would suggest that there is
no reason for discriminating between trade-marks and patent rights.
I do not mean that a holder of a patent can exclude merchandWe
but he should be given the information which will lead to the prom
cution of a violator of his patent in the courts of the United States;
and to that end I suggest the addition of this sentence:

The holder of-patent rights under the lawi of the United States shall, upon
application to collectors of customs or the Secretary of the Treasury reteive such
information of importations as will permit him to proceed against possible In.
fringement of such rights.

Senator BINGHAM. Would not that load to an enormc es increase in
correspondence and clerical work?

Mr. LERCH. I think Dot. That has been given now, Senator
Bingham.

Senator SHOETRIDGE. In respect of trade-marks.
Senator SACKETr. Would you not have to limit that to litigated

and determined patent rights? ,
Mr. LERCH. Of course as to those you do not need it.
Senator SACKETT. You want to exclude them?
Mr. LERcH. No; I do not want to exclude them, Senator. The

suggestion I make refers to patents. The other thing is copyrights.
I suggest that that remain as it is; but I suggest the additional sen-
tence that the holder of an American patent can get information lead.
ing to the prosecution of an infringement of the patent if the collector
has it. That is all there is to it. If he has not got it he says so, and
that is the end of it; but we have had instances where the collector
actually knew of the violation of a patent, but, because the law would
not let him tell, he could not tell the holder of the American patent.
But where a copyright is held, it is an embargo. We see no difference
between the rights.

Senator SACKETT. My question was based on this thought: There
are various infringements of a patent; and it is quite difficult to teA
sometimes, whether there is an infringement or not.

Mr. LERCH. Precisely; and that is the reason why we have left
this-

Senator SACKETT. You leave it up to, a collector to determine that,
do you?

Mr. LERCH. No; we have left it to the courts to determine. The
only thing is that the American manufacturer or the American holder
of a patent may be put in contact with a violation, if the collector
knows of one, or knows of what he believes to be a violation.

Senator HARRISON. Let me ask you this question: Is it one of the
functions of the Tariff League to keep informed as to these importa-
tions, valuations, etc., and notify the membership, and they file the
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comPlaint; or does the Tariff League, through its attorneys or agents,
file it for them?

Mr. LzEcH. I am the attorney for the Tariff League.
Senator HARRISON. So, then, you file it for them; do you?
Mr. LE CH. No. I have no interest Whatever in iinportations,

except as to the general statistics of importations. We have no
interest whatever in the rate schedules. We do not interfere with
them in any way. The only appearances we make here, and the
only appearances we make as a body anywhere, are in the interest
of a protective tariff, and we consider these administrative features
as in the interest of a protective tariff.

Senator HARISON. I do not think you got my question. Some-
body must interplead for these manufacturers, or a particular manu-
facturer. Do you advise them when to do it, or is the Tariff League
a clearing house?

Mr. LERcH. The Tariff League has nothing whatever to do with
that.

Senator HARRISON. Nothing at all?
Mr. LERCH. I, as attorney representing the Bethlehem Steel Co.,

for instance, am now filing protests against every shipment that I
can get my hands on of steel into this country where the department
has ruled that it does not have to be marked in accordance with the
law nowv. I do that by suggesting it-

Senator HARRISON. What is the number of employees employed
by the Tariff League?

Mr. LERCH. I do not know. It is a small number-8 or 10,
let us say.

Senator HARRISON. Eight or ten-that is all.
Senator KING. By the way, Mr. Lerch, may I ask you a question?
Mr. LE CH. Surely.
Senator KING. There is not an imp)ortation, no matter how infini-

tesimally small, that comes into the United States that the manufac-
turers of a similar product do not have a representative there and know
immediately just what it is. Is not that true? '

Mr. LERCH. I wish that were true. My practice would increase
appreciably.

Senator KING. Is not that true?
Mr. LERCH. It is not the fact. The difficulty is in getting an

American interest sufficiently worked up so that he will go in and
intervene. That is where I get my living.

Senator.KING. And does not the Department of Commerce have a
representative there, and is not the Department of Commerce furn.
ished with the manifests, or copies of. them, or evidence of every
product; and are there not in the Department of Commerce represent-
atives of the respective manufacturing interests of the United States
who obta.in. this information not only from the Depvrtient o'Com.
pierce but also from other sources? . .

Mr. LERcH. No. The Department of Commerce maintaini'A
bureau of statistics in New York, and, because thd Cokigress'has not
given it 'enough mone3, some domestic interests who are interested

in vital statistics of that inolustry have put menthere to cooperate to
get that information, but that is all. k f .; . . I

Senator EDGE. Mr. Lerch, 'coitinting that line of inquiry, 4I there
not a fairly well organized association of importers, represented yes-
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terday by two very able lawyers, one of whom happened to be aores4
dent of my own State?

Mr. LERCH. There is no question about it. They do just exait
the thing that the Senator here accused-the American manufacturers
of. I wish we could organize to the same extent; we would get better
results.

Senator EDGE. It is entirely within the law, however, in each cas
Mr. LEECH. Exactly. I admire them for it, and wish we were

with them.
As to the marking provision of the law, in section 304, page 329, I

believe that section in the Hawley bill to be a much better section
than the old section, except that they have left out two. vita]
provisions of the old section; and that is the old law required that the
marking be done in legible English words, in a conspicuous place that
shall not be covered or obscured by any subsequent attachments or
arrangements.

That was in the law, but for some reason, possibly oversight, was
left out of this provision.

We further suggest adding at the end:
Said marking, printing or labeling shall be as nearly indelible and permanent

as the nature of the artioie will permit.

We ask that that be put back into this law. The reasons for it are
obvious.

Senator REED. What do you think of the constitutionality of
allowing the Secretary of the Treasury to make whatever exceptions
he pleases from that section without giving him any guide as to the
nature of the exceptions to be made?

Mr. LERCH. I think that without question that is putting a rate.
making power or discretion in the Secretary, inasmuch as the Court
of Customs Appeals has held that section 304 is a rate section.Senator REED. The present law of 1922 provides that only articles
which are capable of being marked without injury shall be stamped.
That gives some guide to the exercise of this discretion. But the
Hawley bill as it comes to us gives no guide whatsoever. On its face
it would require the marking of milk or perfume.

Mr. LERCH. The outside container, Senator?
Senator REED. No; it says that every article and its container shall

be marked. So you would have to mark the milk and can as well, if
you take this literally, which of course it is impossible to do.

Mr. LERCH. Exactly. You can not mark bulk articles.
Senator SHORTIDGE. There must be some modification of that

language.
Mr. ,ERCH. The old provision of the law of 1922 was satisfactory

to our interests.
Senator REED. Would it not be more likely to stand the scrut'mW

of the courts if we put in that restriction as to its capability of being
marked?

Mr. LE CH. With that in it, it has already stood the scrutiny of
the courts and has been -held to be constitutional and to present all
the other requirements.

Senator REED. Then it would be wise to include it in the new bill?
Mr. LERCH. I think it would. In fact, if you leave it as it was

before it would please us.
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The CHAIMAN. Then all interests are agreed upon that amend.
ment.

Mr. LzRcH. As to section 313, page 345. 1 question the advisa.
ability of amending it as the Hawley bill does. ,It says, "Merchandise
not conforming to sample or specifications." That amends a pro.
vision of the Revised Statutes which has been carried right down to
date which says that once merchandise has been withdrawn from
custody you can not get any drawback or refund on it except through
the proper procedure in court. You can not get any refund of duty
or drawback. It is a safeguard of the Government revenue that has
been found necessary for a century. While this might work a hard.
ship, merchandise not conformin-g to sample or specifications, in
some rareinstances, I question whether it is of sufficient importance
to disturb a protective measure that has lived for a hundred years.

For instance, it would be perfectly simple if I were an importer of
flannels to being in six cases of flannels-that is all that need be on the
invoice-at a certain value. I am also an exporter of cheap flannels
to South America, let us say. I get six cases of imported fine high-
grade flannels in my shop and I immediately knock the top off and
put in cheap flannels which I am going to send to South America.
Then I get a sample off the bolt of my good imported flannels and
call up the collector of customs to send an inspector over there to look
at the cheap stuff that I got that does not conform to sample. I want
to send it to South America and get the duty back. There is no way
you can identify that substitution of the cheap stuff for the good
stuff, hence you could import high-grade flannels free of duty under
that subterfuge.
Senator SACKETT. How would you close up that loophole?
Mr. LEReff. I would just take it out. This has never been in the

law before, and I see no reason for it in the provision in the Hawley
bill.

Senator THOMAS. What is that intended to protect against when
inserted in the bill?

Mr. LERCH. The prevention of fraud. The Revised Statutes, in
the customs penal provision provide for the prevention of fraud.
It was found necessary by g overnment officials almost a hundred
years ago, and it has come down to date without modification,

though there have been various attempts such as this to sort of soften
itover the period of time. I have spoken about the amendment of
entry. There is one more provision that I desire to call to the atten-
tion of the committee, and that is section 503 on page 455. This
section, when read in conjunction with section 504 (c) on page 457, is
the finest joker that we find in this bill. By section 503 the appraiser
is required to make a return of value in 120 days. In other words,
he can not return it if it is not returned in 120 days. There is no
legal provision for his acting after that; he is functus officio.

Turn over to page 457 and you see what happens if he does not
return it within 120 days. You have to liquidate the entry on the
entered value. Let us see what can happen under that. I take an
absurd illustration to prove it. There are many degrees of just
oversight and other things that might lead to the same end; but
suppose an importer with evil intentions wanted to make a lot of
money on one shipment. He invoices his merchandise at one-fourth
its true value and he. goes to Jimmy, the examiner's clerk, we will
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say, and he says, "Jnimy, I will go 50-50 with you on all the duty
that I save. I have invoiced this stuff at one-fourth its value, aQ
the duty is 80 per cent. I will save 80 per cent on three-fourths of
its value and r will split it with you if you will take this invoc.
when it comes to the examiner's desk, and put it down behind that
radiator and lose it for 120 days."

That is all that need be done. No provision of the law would
permit anybody to liquidate that entry at more than its entered
value. That is the finest joker that I have found in the tariff bill. .

Of course I have given you an illustration where there was fraud;
but let us assume there is no fraud. There are hundreds of thousands
of invoices handled at the port of New York every year. I do not
know the exact figures, but they are tremendous; and frequeny
invoices are, through inadvertence, mislaid; they do not turn up i6r
three months. Frequently a year passes and you have to institute
a search for them. What happens i that case? No VossiblequestiorA
of the value could be made. It is final by that provision of law.

So that I recommend that this provision, section 503, which is
new in this law, be stricken out of the law. It never has been here
before. The thing it seeks to do is now in the power of the Secretary
of the Treasury to compel, and that is the hastening of appraise.
ments. That is why he has been given special agents. That is why
he is given power to fire an appraiser if he wants to. If he finds an
appraiser at New York is taking too long a time he can investigated
find out why, and cure it. He has the power now, and there is no
reason for changing the provisions of law in a way that would permit
fraud.

Now, may it please the committee, I have treated of a number of
other things in this brief which I have not specifically referred to
because I did not want to take your time. I have touched only
those that I considered most important, and I will ask the committee
to give full consideration to each one of those that I have outlined in
my brief.

I thank you.
Senator SIMMONS. Have you any information as to who suggested

or permitted the insertion in the bill of the clause which you say
constitutes the greatest joker you have ever known in the bill?

*Mr. LERCH. No, I have noti I have not the slightest idea as to it
origin. I can not find where it was advocated. The importers di4
suggest, I think, that some limit should be put on the time of appraise,
ment, but I do not know of any suggestion of section 503 as it now
appears in the bill. Where it came from I do not know. •

The CHAIRMAN. You can find it'in the House hearings. There
were three or four witnesses who appeared in behalf of it.

Mr. LE CH.. But they did not suggest this language, .
Senator HARRISON. You do, not. mean -to' sy that.%his' is the only,

joker in this bill, do you?
Mr. LE CH. That is the only one I found.
Senator BiNGEAM. What is the interest of the AmeitCan Tariff

League in regard to a protective tariff on articleii.which we do not
raise or produce, such as bananas, for instance? • ,

Mr. LE CH. I do not think we have the slightest-interest.
Senator BINOHAM. Do you think that the principle which has been

suggested here within the last two or three days, that because there is
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a foreign article such as tapioca that some one liked better than corn-
starch, that is a reason why we should place a protective tariff on
something we can not raise?

Mr. LERCH. Speaking personally, only, inasmuch as the Tariff
League does not go into rates, I have not quite brought myself to
that.

Senator BINOHAM. Apart from rates, has the Tariff League ever
gone into the question or priciple of putting an embargo on some-
thing which is not produced in America for the sake of causing more
home consumption?

Mr. LERCH. I think I may safely say they never have.
Senator SACKETT. You are under oath now. Have you seen any

other jokers in this bill?
. Mr. LERCH. No, sir; I have not. I have called to your attention-
I say it under oath-everything that I have thought important for
the consideration of the committee, leaving out only those things
which have come to my attention which I thought were changes in
wording and trivial in their effect.

Senator THOMAS. You said this was the choicest joker. What did
you mean by that?

Mr. LEecH. Other tariff acts have had jokers in them.
Senator SHORTRIDGE. In using the word "joker" you are not

imputing evil to any one?
Mr. LERCH. Not at all.
Senator SHORTRIDGE. It is a mere phrase that you have used to

develop your thought?
Mr. LERCH. The most expressive term I could use to show its

effect, only.
Senator REED. That is what Senator Harrison meant, too.
Senator SHORTRIDGE. You represent the Tariff League?
Mr. LERCH. Yes.
Senator SHORTRIDGE. The Tariff League is interested in the reve-

nues of the Government, is it not?
Mr. LEECH. It is.
Senator SHORTRIDGE. And therefore it would be interested in a

tariff, perhaps, on imports of articles the like of which we do not
produce in America, might it not?

Mr. LEeCH. The Tariff League is interested in any tariff which
will give protection to American industry. That is its purpose.

Senator SHORTRIDGE. But to repeat the thought expressed in the
case cited by the Senator-

Senator KING. You mean the bananas?
Senator SHORTRIDGE. Yes. If a tariff were imposed on that arti-

cle whereby a very considerable revenue would come to the Govern-
ment and it should be made to appear that it would not in any
degree cause an increase in the price to the consumer of that fruit
yielding a revenue to the Government, your league would be interested
in the matter, would it not?
.Mr. LERCH. I think our league would back anything as a revenue-
producing agency.

Senator EDGE. Who is going to demonstrate and prove that the
imposition of the duty will not necessarily and naturally increase the
price to the consumer?
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Senator SHORThiDGE. I am suggesting now that it would not in,
crease the price of bananas.

Senator HARRiSoN. Does the Tariff League believe that the imposi-
tion of a tariff on catgut would produce more cats in this country?

Mr. LERcH. I do not believe Vve have ever been in session on that.
(Mr. Lerch submitted the following brief:)

BRIEF OF AMERICAN TARIFF LEAaUE

COMMITTEE ON FINANCE, United States Senate,
Washington, D. 0.

GENTLEMEN: Supplementing our appearance before your committee under
the administrative sections of the tariff law, we beg to file the following brief.
For convenience of consideration we have separated our treatment of those
administrative provisions in which we suggest changes into three divisions,
to wit:

(1) A bill of rights for American producers, sections 501, 514, 515, 516, 518,
and 526.

(2) The valuation provisions, section 402.
3) Miscellaneous provisions, sections 304, 305, 313, 401, 448, 487, 503, 504,

518, and 521.
A BILL OF RIGHTS FOR AMERICAN PRODUCERS

Section 516 of the tariff act of 1922 for the first time in American tariff history
recognized that the American producer of a commodity in competition with
imported merchandise has an interest in the appraisement and classification of
this imported merchandise. This recognition by the tariff act of 1922 of the
American manufacturer's interest has worked out, however, to be little more
than a hollow gesture. We believe the time has come when this apparent
recognition of the American producer's interest in the facts of importation of
merchandise with which he is In competition should be made something more
than a gesture and that the provision in the act of 1922 recognizing the interest
of the American producer should be so strengthened and extended as to create
what might well be called a bill of rights for American producers.

We believe the enactment of such a bill of rights will carry out the intent of
Congress in the passage of the tariff law, as this intent is stated in the preamble
of the act. According to this, it Is the intent of Congress among other things
"to encourage the Industries of the United States" and "to protect American
labor." The entire consideration by the Congress of the dutiable schedules in
the tariff act is in accordance with the Congressional Intent as stated in the pre.
amble and the enactment of the tariff rates is based upon a consideration of the
degree of protection necessary to prevent the ruin of American industry and the
unemployment of American labor by unfair competition in the markets of the
United States from producers and labor in foreign countries with lower living
standards, lower wages and lower costs generally than prevail in this country.
This far, however, this Congressional itent to encourage American industries
and to protect American labor stops with the rate schedules in the' law and has
not been carried over into the eqiiaUy important administrative sections of the
act.

We believe that the time has long since arrived when this "omission" on the
part of Congress should be remedied by giving to the American producers a
status in the administration of the tariff law which will enable them to cooperate
with the Government in the administration of a law which expressly indicates
Its enactment for the purpose of encouraging American industry and protecting
American labor. Without this status, and without this right to be recognized
as a party at Interest In any customs procedure relating to imported merchandise
which Is competitive with the products of Ameiican industry and labor, the
protection granted the producers of this country by the Congress In the rate
schedules of the tariff law becomes in many cases a wholly inadequate remedy.

All suits growing out of the application of the tariff law on imported mer-
chandise are tried before the United States Customs Courts. Generally speak-
ing, they are of two classes. In the first, the Issue centers about either a reduc-
tion In rate or amount of duty or a lower value, under sections 501 and 514. Cases
of this class, are brought by the importer, and in this litigation the domestic
manufacturer or producer Is not recognized and has no standing. The other
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class of cases before the Customs Courts arise under section 516 (the American
manufacturer's appeal or protest provision) and the Issue concerns an increase in
the rate, amount of duty or value. In this litigation, the importer by statute is
given the right to intervene as a party litigant and in actual practice the conduct
of the suit is turned over by the Government to the importer. In no respect do
the two classes of cases differ in their conduct or the interest of the parties. Both
are actions against the Government by an aggrieved party conducted before the
same court under the same rules of practice and procedure and lead to the same
kind of judgment. We can see no reason for the present unjust discrimination
against the domestic manufacturer in this litigation which may result in the
complete ruin of his business.

It is to be observed furthermore that in the enactment of the so-called flexible
tariff provisions of the law of 1922, the Congress provided that in proceedings
before the United States Tariff Commission necessarK before a proclamation by
the President changing a specified rate of duty, the commission "shall give
reasonable opportunity to parties interested to be present, to reduce evidence
and to be heard." The procedure before the Tariff Comnission under the
authority of this section has included a public hearing at which all parties in-
terested in or likely to be affected by a change in the rate of duty are given an
opportunity to state their case either for or against the proposed rate change.
That is to say, in the application for a reduction in the existing rate by an im-
porter the American producer likely to be affected by such a reduction has the
same status before the commission and the same right to present his case against
the proposed reduction that the importer has to defend his application.

Likewise, in any application by any Amercan producer for an increased rate of
duty under the provisions of section 315 the importer Is given every opportunity
before the Tariff Commission to contest the proposed increase. A decision by
the Customs Court in a classification or an appraisement proceeding is just as
important to the American producer of the commodity affected as is a rate change
by Presidential proclamation following a Tariff Commission proceeding. And
this being so, there is therefore the same reason and justification for the participa-
tion by the American producer in a case before the Customs Court as there is for
his appearance in a proceeding before the Tariff Commission.

A recognition of the American producer's interest in a Customs Court proceed-
ag which will result in a change in the duty on an imported commodity which
competes with the products of that domestic producer and a granting to this
American producer of the right to appear as a party in interest in any such court
proceeding is tantamount to the fulfillment of two of the primary purposes for
which a tariff law is enacted. Anything short of this recognition by Congress of
the American producer's interest and a granting to him of this right must inevit-
ably result as It has in the past in cases without number in the complete or partial
failure of the tariff law to encourage American Industries and to protect American
labor.

To accomplish these purposes and to provide American producers with a bill
of rights, we strongly recommend to the committee the changes shown below in
sections 501, 514 515, 516, 518 and 526.

Section 501. Notice of appraisement-reappraisement: We .suggest two
amendments to this section, one at the end of each of the two paragraphs com-
prising it. On page 452, line 25, after the period, add the following sentences:

"If the issue is such that the party defendant can not, in the absence of sam-
ples, adequately answer the appellant's case, upon demand therefor, samples of
the imported merchandise shall be produced or the appeal dismissed."

At the end of the section, on page 454 line 13, add the following sentence:
"In all proceedings instituted under this section an American manufacturer,

producer, or wholesaler shall have the right to appear, to offer evidence, cross
examine witnesses, and to be heard as a party in interest under such rules as
the United States Customs Court and the United States Court of Customs and
Patent Appeals may prescribe."

In the light of the discussion above the reason for the second of these two
proposed amendments will be obvious and call for no further treatment here.
In the case of the first of the suggested amendments, however, relating to the
production of samples, the following explanation is in point.

Frequently months, if not years, elapse between the entry of imported mer-
chandise and the actual trial in the Customs Court to determine its value. The
nature and the composition of many commodities is all controlling in securing
evidence of value. Without a sample of the merchandise in such a case, it
would be Impossible for the, Government (the party defendant) or the domestic

I
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Interest to answer the case made by the importer. This happens frequently
under the present procedure. The necessity, therefore for the addition of a
provision of this character to the rules of procedure before the Customs Court
Is obvious.

Inasmuch as in our recommendations to the committee on the subject of
dutiable value, we shall urge the complete elimination of subsection (b) of section
402 in the Hawley bill relating to the finality of the appraiser's decision, we here
recommend to the committee the elimination of the third bracket in section 801
beinning with the word "or" in line 8 of page 151 and ending with the word

treasury, " on line 12 of this page.
Section 514. Protest against collectors' decisions: Under this section of the

tariff act of 1922, any amendment by an Importer of te protest giving rise to
the issue before the court had to be made prior to the first docket call of this
protest. The Hawley bill completely eliminates this time limitation and by the
insertion of a provision In section 518, permits the amendment of a protest
within the discretion of the court at any time before or during the presentation
of the case. It would be difficult to exaggerate the possibilities for-evil in these
changes. If these changes are permitted to stand, extending the time during
which a protest may be amended, an incomplete or misleading protest could be
filed. In such an event the collector In reviewing his action on the protest, or
the Assistant Attorney General in preparing and presenting the case, could not
with any degree of accuracy determine the nature of the case the importer
intended to make until the importer had actually presented the facts in open
court. It would be possible in other words for the importer to file a protest
claiming that the merchandise Is dutiable under one paragraph at a given per-
centage, and on the basis of this protest the Government would prepare its pre-
sentation of the case. Then, shortly after the trial of the case got under way,
the importer could move to amend his protest so that he claimed classification
under an entirely different paragraph and an entirely different rate from those
originally stated'in his protest, leaving the Government "holding the bag."

We, therefore, recommend that the provision of section 514 of the tariff act
of 1922 "under such rules as the Board of General Appraisers may prescribe
and in its discretion, a protest may be amended at any time prior to the firdl
docket call thereof," be reinstated, and that the provision of section 518, "under
such rules as the United States Customs Court may prescribe and in its discre-
tion, the court may permit the amendment of a protest, appeal, or application
for review" (H. R. 2667, p. 478, lines 12-15) be deleted or that the suggested
time limit in the tariff act of 1922 which we have asked to be reinstated in section
514 be incorporated In the present provision for the amendment of entry in
section 518.
. Section 515. Protest against collectors' decisions: We recommend to the com-
mittee amendments to Ihis section very similar to those suggested above for
section 501 and for the same reasons outlined above. On page 467, line 14,
following the word "law," we recommend the insertion of the following
sentence:

"If the issue is such that the party defendant cannot, in the absence of samples
adequately answer the protestant's case, upon demand therefor, samples of the
imported merchandise shall be produced or the protest dismissed."
. At the end of this section online 20 of page 467 we recommend the addition of the
following sentence:

"In all proceedings instituted under this section, an American manufacturer,
producer, or wholesaler, shall have the right to appear, offer evidence, cross
examine witnesses, and to be heard as a party in interest under such rules as the
United States Customs Court and the United States Court of Customs and PatentAp a~may 'eerbe."

Section 510. Appeil or Protest by American producers: Section 516 of the
tariff act of 1922 was Intended to give to the American producer the same right
to a judicial review of the action of the appraiser and collector as has long been
enjoyed by the importer. This remedy has however, proved ineffective because
of the time consumed in the compliance with the conditions prescribed by this
section before a trial may be had. The Hawley bill, by its amendments has
rendered this section even less effective than it has been, by prolonging almost
Indefinitely the time within which a protest may be filed. To date the courts
have shown a tendency to require.a literal compliance with all of the steps enumer-
ated in section 516 before they will regard a valid protest as having been made.
Even under these requirements, however, it was possible for an American pro-
ducer to protest the first liquidation if the Secretary, acting on his complaint had
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denied him the relief sought. However, under the new language of the Hawley
bill, beginning at line 7 on page 470, if an American producer has complied with
all of the requirements leading up to his complaint, and if the Secretary has made
his decision, the producer must wait for the Secretary to publish his decision, then
wait for another 30 days to elapse and then wait for the liquidation of an
entry made thereafter. Conservatively this procedure will consume at least

x months at the end of which time the American producer will have reached the
point of filing his protest. With the average time consumed in the adjudication
of a customs case at the 'present time being approximately 18 months, it
will be seen that it will be from one year and a half to two years after the American
producer discovers that the collector is classifying imported merchandise at a
ruinous rate before he can hope for a decision which may remedy the situation.

We believe that it was the intention of Congress in 1922 to make section 516 an
effective remedy. This was not done, however, and to the end that this remedy
my be made effective b the present revision of the act of 1922 we recommend to
the committee that section 516 be revised as follows: At the beginning of section
516 on line 22 of page 467 after the word "Value.&-" insert the following sentence:1If requested by an American manufacturer, producer or wholesaler, the
Secretary of the Treasury shall furnish the appraised vafue of the imported
merchandise of a class and kind manufactured, produced, or sold at wholesale by
him."

On line 6 of page 468 after the word "imported" insert the following sentence:
"Action on this complaint shall be taken within 90 days."
To perfect the remedy intended by Section 516 as regards the classification of

imported merchandise, we recommend certain changes in this provision which
begins on line 11 of page 469 and continues through line 7 of page 472. These
hangs are shown in the complete redrafting of this provision which follows:"(b) Classification. If requested by an American manufacturer, producer
or wholesaler, the Secretary of the Treasury shall furnish the classification of
and the rate of duty, if any, imposed upon designated imported merchandise of
a class or kind manufactured, produced, or sold at wholesale by him. If a
manufacturer, producer, or wholesaler objects to the rate of duty Imposed he
may file a complaint with the Secretary of the Treasury setting forth the reasons
for his objection. Within 60 days from the filing of such complaint the Secretary
of the Treasury shall render his decision. If the Secretary decides that the classi,
fication of or rate of duty assessed upon the merchandise is not correct, he shall
notify collectors of customs as to the proper classification and rate of duty and
shall so inform such manufacturer, producer, or wholesaler, and such rate of
duty shall be assessed upon all such merchandise imported or withdrawn from
warehouse after 30 days after the date of such notice to the collectors. If the
Secretary decides that the classification and rate of duty are correct, he shall so
inform such manufacturer, producer or wholesaler, and shall, under such regula-
tions as he may prescribe, immediately cause publication to be made of his
decision. If an American manufacturer, producer, or wholesaler, is dissatisfied
with the decision of the Secretary and is not possessed of the necessary Information
as to the entry the consignee, and the port of entry of the imported merchandise
In which he is interested, he may request the Secretary to furnish him the neces-
sary information upon which to file a protest and upon receipt of such request,
the Secretary shall furnish him with information as to the entries, the consignees,
and the ports of entry, together with the dates of liquidation as will enable him
to protest the classification of, or the rate of duty imposed upon, the merchandise
the subject of the request. Such manufactured producer or wholesaler, may
tile within 60 days after receipt of notice of liquidation by the Secretary or a col-
lector of customs, with the collector of the port where the imported merchandise
was entered, a protest in writing setting forth a description of the merchandise
and the classification and the rate of duty he believes proper, with the same effect
as the protest of an Importer, consignee or agent, filed under the provisions of
sections 514 and 515 of this act. Upon ihe filing of typical protests the collector
shall notify the Secretary of the Treasury who shall order the suspension pending
the final decision of the United States Customs Court, of the liquidation, at all
ports, of all unliquidated entries of such merchandise imported or withdrawn
from warehouse after the expiration of the 30 days after the publication of the
Secretary's decision. All entries of such merchandise so Imported or withdrawn
shall be liquidated, or if already liquidated, shall, If necessary, be reliquidated, in
conformity with such decision of the United States Customs Court. If, upon
appeal to the Court of Customs and Patent Appeals, the decision of the United
States Customs Court is reversed, the classification of the merchandise and the
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rate of duty Imposed thereon shall be in accordance yith the decision of the
Court of Customs and Patent Appeals, and any necessary reliquidation shali b
made. The provisions of this subdivision shall apply only in the case of conk
plaints filed after the effective date of this act." I

Nothing in these amendments in any way affects the provisions of subdivisions
(c) and (d) of section 516 in the Hawley bill and we recommend their inclusion
without change in section 516 revised as indicated above.

Section 528. Merchandise Bearing American Trade Marks. American Patent
Rights: We recommend the addition of a new subdivision (d) to this section to
read as follows, the need and purpose of which we believe to be manifest and
obvious:

"The holder of patent rights under the laws of the United States shall upon
application to collectors of customs or the Secretary of the Treasury receive such
information of importations as will permit him to proceed against possible
infringement of such rights."

VALUE

At the hearing before the Finance Committee on.Valuation on June 12 and 13
1929, the American Tariff League went on record in favor of the abandonment of
foreign value as the primary basis for the assessment of ad valorem duties.
Instead, therefore, of repeating here the evils and objections to the continued use
of foreign value we refer to the testimony presented to the committee at its
valuation hearing by Mr. John G. Lerch, representing the American Tariff
League, which appears on pages 25-49 of the printed record on the valuation
hearings and to the printed statement embodying our recommendations and
reasons for a change to United States value which appears on pages 21-25 of the
valuation record. For purposes of reference, and for the record, we reprint here
our proposed redraft of section 402, making United States value the primary
basis of-ad valorem duty assessment with American selling price and American
cost of production the first and second alternatives:

Sec. 402. Value.-(a) For the purposes of this act the value of imported
merchandise shall be-

)~ United States value.
) If the United States value can not be ascertained to the satisfaction of the

appraising officers, then the American selling price of any similar or competitive
merchandise manufactured or produced In the United States.

(3) If neither the United States value nor the American selling price can be
ascertained to the satisfaction of the appraising officers, then the cost of production.
(b) The United States value of imported merchandise shall be the price at

which such imported merchandise or Imported merchandise closely resembling
or competitive with the particular merchandise under appraisement, is freely
offered for sale, packed ready for delivery, In the principal market of the United
States to all purchasers, at the time of exportation of the imported merchandise
in the usual wholesale quantities, and in the ordinary course of trade, with allow-
ance of estimated duty at time of entry.

In determining value on the basis of merchandise closely resembling or com.
petitiv@ with the merchandise under appraisement, such adjustments may be
made as are necessary to equalize differences.

(c) The American selling price of any similar or competitive merchandise
manufactured or produced In the United States shall be the price, including the
cost of all containers and coverings of whatever nature and all other costs, charges,
and expenses incident to placing the merchandise in condition packed ready for
delivery, at which such merchandise is freely offered for sale to all purchasers
in the principal market of the United States, in the ordinary course of trade and
in the usual wholesale quantities in such market, or the price that the manufacturer,
producer, or owner would have received or was willing to receive for such merchan-
dise when sold in the ordinary course of trade and in the usual wholesale quan-
tities, at the time of exportation of the imported merchandise.

For the purposes of this subdivision (c) any imported merchandise provided
for in this act shall be considered similar to or competitive with the domestic
merchandise if such imported merchandise displaces domestic merchandise or
accomplishes results substantially equal to those accomplished by the domestic
merchandise when used in substantially the same manner.

In determining value on the basis of merchandise closely resembling or com-
petitive with the merchandise under appraisement, such adjustments may be
made as are necessary to equalize differences.
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(d) For the purpose of this title the cost of production of imported merchandise
shall be the sum of-
(1) The cost of materials of, and of fabrication, manipulation or other process

employed in manufacturing or producing such merchandise in the United States,
at a time preceming the date of exportation of the particular merchandise under
consideration which would ordinarily permit the manufacture or production of
the particular merchandise under consideration in the usual course of business;

(2) The usual general expenses (not less than 10 per cent of such cost) in the
ease of such merchandise produced in the United States;-

(8) The cost of all containers and coverings of whatever nature, and all other
costs, charges, and expenses incident to placing such merchandise in condition,
packed ready for shipment in the United States; and

(4) An addition for profit (not less than 8 per cent of the sum of the amounts
found under paragra he (1) and (2) of this subdivision) equal to the profit which
ordinarily is added, in the case of merchandise of the same general character as
the particular merchandise under consideration, by manufacturers or producers in
the United States who are engaged in the production or manufacture of mer-
chandise of the same class or kind.

With further reference to the valuation basis we desire to refer here to the pro-
visions of section 402 as contained In the Hawley bill. This bill continues in
force the present valuation system under which foreign value is the primary basis
with export value, United States value, foreign cost of production and American
selling price as alternatives to be used In the order enumerated. That the House
remcognized the evils and objections to the continued use of such a valuation
system would appear to need no further proof than the fact that in section 642
the Hawley bill provides for an investigation by the President of the methods
of valuation, "particularly with a view to determining the extent to which-values
in the United States may properly be used as a basis for the assessment of customs
duties." , , ... .. ..

Although the Hawley bill provides in section 402 for the continuance of the
resent system of valuation, two outstanding amendments were made to section

402 which, In our opinion, are decidedly unwise and objectionable. In section
402 (b) the Hawley bill provides that a decision of the appraiser that foreign
value or export value or both can not be satisfactorily obtained shall be final
and conclusive In any administrative or judicial proceedings except only as to
a review by the Secretary of the Treasury. By this provision the Hawley bill
takes away from the Customs Court jurisdiction as to the basis of value applicable
to a particular Importation and provides instead an appeal to the Secretary
of the Treasury from the appraiser's decision. In other words, the appraiser's
justification for using foreign value or United States value or cost of production
or any other valuation basis is not to be subject to a review of the court.

A somewhat similar procedure to this proposal existed prior to 1890 In the
matter of classification of imported merchandise. The law at that time pro-
vided that an appeal from the action of the collector as to the proper rate of
duty could be made to the Secretary of the Treasury. After years of experience
this procedure proved to be so objectionable that the Board of General Appraisers,
created in 1890, was given jurisdiction over such matters which had formerly
been vested in the Secretary of the Treasury. This board in May, 1926 became
The Customs Court, and the amendment in 402(b) of the Hawley bill to take
away from the court jurisdiction as to the basis of value on which duties are
to be assessed is, in a sense, therefore, a decidedly backward step and we recom-
mend and urge upon the committee the elimination of this provision, thereby
restoring to the Customs Court jurisdiction over the basis of value applicable
to imported merchandise. The elimination of this provision will automatically
require the deletion of the two references to it in section 504 (b). These are
$or on request for review by the Secretary of the Treasury on basis of value,"
in lines 19 and 20 of page 458 and "or on such review by the Secretary of the
Treasury," in lines 23 and 24 of page 456.

Section 402 as amended by the Hawley bill contains one other major objec-
tionable feature in the amendment to subdivision (e) defining United States
value. United States value has always been defined as the value or price of
the imported article In the markets of the United States less certain statutory
deductions, and has always been a definite and ascertainable figure. The new
definition of United States value in the Hawley bill provides first, that if the
selling price of the imported merchandise can not be ascertained, then an esti-
mated value may be used, and second, this estimate may be based on the price
of either imported merchandise or domestic merchandise comparable In con-
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struction or use to the imported merchandise. Except for the limitation tha4
this estimate shall be based on the price at which merchandise, domestic or if

rted, to offered for sale, the estimator Is given the widest latitude in mad
PUestimate. The objections to this new provision in the definition of Unte
States value because of the indefiniteness, uncertainty and arbitrariness possibk
under it will immediately be obvious, and we, therefore, recommend the elimA.
nation of this estimate provision from any definition of United States valui
ado ted by the committee.

It is to be noted further that this new definition of United States value, by
permitting that value to be based on the price at which domestic merchandwe

offered for sale will practically preclude the use of the American selling prie
as defined In subsection (g) of section 402.

Finally, the new definition of United States value in the Hawley bill calk
for the determination of that value at the time of importation Into the United
States of the imported merchandise Instead of at the time of exportation of the
merchandise to the United States as has heretofore always been the case i
every definition of dutiable value. The practical operation of this change by
which the duty would be assessed on merchandise at the time of its importation
into the United States will evitably mean the assessment of differing amounts cd
duty on merchandise costing the same In the country of origin and which 1I
the country of origin on the same day but which was shipped to different pork
in this country. One of these ports might be on the Atlantic seaboard and the
other on the Pacific coast and, if during the interval after the goods arrived at
the Atlantic port and before the ship destined to the Pacific port arrived and
unloaded its cargo the merchanside in question had advanced In price, the Facil
port importation would be subjected to a higher amount of duty than was levid
on the consignment at the Atlantic port; To the extent that the tariff is a tax
this would certainly be regarded as a geographical discrimination.

In conclusion, then, we recommend to the committee that unless our propol
or a similar plan, based upon facts all of which are ascertainable within the
United States is adopted, that the definitions of value as they now appear Is
section 402 of the tariff act of 1922 be used exactly as they appear in that law.

INSPECTION OF EXPORTERS' BOOKS

Section 510 of the tariff act of 1922, eliminated in tote in the Hawley bill:
This section was omitted from the Hawley bill because of the adoption of the
new section of that bill, 402 (b), "Finality of appraisers' decision." - (P. 391,
line 4.) In the preceding discussion, we have fully considered and set forth our
objections to this subdivision. We renew our objection to it and request its
deletion. If our proposed new section 402, providing for bases of value having
all of their facts within the United States, is adopted, there will be no further
need for section 510 of the act of 1922. If, however, our proposed plan of value
is not adopted, and "foreign value" or "export value" is retained in the law,
there will be every need to retain this section.

While It has been applied In but few instances, it has been a tremendous aid
in-the administration of our customs laws and we believe the ascertainment of
foreign or export value would be impossible without it. In the event of the
continued use of "foreign value" and/or "export value," we request the raten
tion of section 510 of the tariff act of 1922.

MISCELLANeOUS PROVISIONS

Section 804, marking of imported articles: With the exception of two oMnssoa
we believe that this section In the Hawley bill is an improvement over the section
as it appeared In the tariff act of 1922. The Hawley bill has, however, omitted
the very desirable revision of the law of 1922 that the marking be "indelible and
permanent" and also that it be placed in such position on the imported article
that it will "not be covered or obscured by' any subsequent attachments or
arrangements." These we think are essential for proper administration of this
section.

It will also be noted that the Hawley bill has inserted at the end of subdivi-
sion (a) of this section after the provision permitting the Secretary to make
regulations "and subject to such exceptions as may be made therein." We
believe that this provision which places in the hands of the Secretary the arbitrary
power to state which articles are to be marked and which need not be marked may
result in serious injury to the domestic interests and A nullification of this section
if there should be a Secretary of the Treasury not in sympathy with the spirit of
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the law. We therefore recommend that the following changes be made in the
E1awley-bfll:

Amend subdivision (a) of section 804, as follows:
(a) Manner of marking- Eve article imported into the United States, and

its immediate container, and the package In which such article is imported, shall
be marked, stamped, branded, or labeled, in legible English words, In a con-
spicuous place that shall not be covered or obscured by any subsequent attach-
ments or arrangement., In such manner as to indicate the country of origin of
such article, in accordance with such regulations as the Secretary of the Treasury
may prescribe. Said marking, stamping branding or labeling shall be as nearly

del&ble and permanent as the nature of the article will permit.
Sections (b), (c), (d), and (e) to remain the same as contained in the Hawley

bill.
Section 805, Immoral articles: We believe this section should prohibit matter

0ntaining any threat to take the life or Inflict bodily harm to other officers of
the United States as well as the President of the United States. We, therefo
guest the insertion after the words "United States" In line 9, page 38, of
f.R. 2667, "or other public officer." le
Section 313, Drawback and refunds: We are In accord with this option as*

amended in the Hawley bill except for subdivision (c) "Merchandise not con-
forming to sample or specifications." This subdivision permits a refund of duty
on merchandise withdrawn from customs custody If it does not conform to ample
or specification. From the Revised Statutes to date, there has been a provien
In the law prohibiting any refund of duty or abatement of duty after the mer-
chandise has left Government custody. (Sec. 558, Hawley bill.) Any provision
which modifies this Revised Statute opens wide the door to fraud. Under the
operation of subdivision (c) of this section, an importer of high-grade merchandise
might invoice it In such a manner as not specifically to describe his imported
merchandise. Immediately upon receiving the shipment in his place of businew,
he may substitute Inferior merchandise of the same description, present a claim
to the Government, export it to a customer In a foreign country, and receive
99 per cent of the duty paid on the high-grade goods. A system of this kind
if put in operation would permit of the importation of high-grade merchandise
with the payment of but 1 per cent duty.

If our suggested amendment to this section Is adopted, section 558 should be
amended so as to strike out the words contained In line 17 of page 496 of H. R.
2067, "or not conforming to sample or specifications, on which a drawback of
duties Is expressly provided for by law."
iSection 1401, Defiitions: As to the definitions of the words "Vessel" and
~Vehicle'~ in subsections (a) and (b). we suggest that the wording of the act of

1922 be retained. The Wys and Means Committee in reporting the Hawley bill
to the House, stated that the provision as to aircraft is no longer necessary Inas-
much as the air commerce act of 1926 authorized the Secretary of the Treasury
by regulations to apply any provision of the customs laws to aircraft. We can
me no reason why a . of the provisions of the customs laws should not relate to
aircraft as well as to other craft. We do not believe that it should be left to a
Government official to apply or omit the application of any of the customs laws
b aircraft.

Section 448, Unlading: Subdivision (b) "Special Delivery Permit," of the
Hawley bill is a new tariff provision. While there may be ample justification •
for the Issuance of special permits of delivery prior to formal entry of perishable
articles, we can see no reason for the inclusion In this provision "and other articles"
and urge that these words be stricken from the Hawley bill, page 408, line 24. If
tis phrase is permitted to remain in this subdivision, it may admit of gross abuse
inasmuch as it allows the issuance of a special permit on any Imported merchandise.
In the committee report to the House of Representatives, no explanation is given
a to why "and other articles" was included in this subdivision, the only reason
given for the adoption of this subdivision being to facilitate the handling of
perishable articles.

Section 487, Value In entry-Amendment: We heartily indorse the new lan-
guage of this section in the Hawley bill. We believe that it meets one of the
greatest needs in the administrative provisions of the tariff act.

We can not, however, see any reason for a different treatment of coal-tar
products, paragraphs 27 and 28, of this act, from that of all other products or
paragraphs in the act. The Hawley bill as to coal-tar products reenacts the lan-
guage of the act of 1922 with all of its objections. We urge that all of this section
beginning with the word "except" in line 22, page 437 of the Hawley bill, be
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deleted. This also includes the last sentence of the section giving the Secreta, a
power to make-regulations. This sentence is unnecessary as section 624. of t.h thu
bill, giving to the Secretary general power to make regulations, applies with the
same force to section 487 as to any other section of the law.

Section 503, time for appraiser's return: We believe that this section is au
open invitation to fraud. From the report of the Ways and Means Committee
of the House of Representatives, it will be seen that that committee was actuated
by a principle of equity in the enactment of this section. We feel, however,
that had the committee been fully advised of the possibility of fraud and man..
population under this section, the very slight inconvenience which it sought to
remedy would have been overlooked. This section of the law operating In con.
junction with (o) of section 504, would permit a dishonest importer to invoice and
enter his merchandise at but a small percentage of its true value; secure, if ossibl,
the cooperation of an examiner, or an examiner's clerk in the appraier s ofi
to "misplace" the invoice for 121 days, when under the operation of these pro.
visions of law the collector would be compelled by statute to liquidate the entry
on the importer's entered value. No existing provision of law or proposed pro. ST
vision of law would permit the liquidation or reliquidation of this entry at any
other vale than the fraudulent entered value.

A provision of law which will by the mere loss or misplacement of an Invoice
permit gross fraud as to the revenue should be most heartily condemned. We
have operated under the existing laws for more than a century and the need for an
amendment of this character has never been sufficiently felt to warrant its con.
federation. The business of appraising imported merchandise is exceedingly
difficult and complicated and in its performance we believe the appraiser should W a V
left without restriction. We, therefore, most earnestly recommend that this to
section, page 455, lines 19 to 23, together with its correlated section 504 (c), page
487 lines 4 to 12, be entirely deleted from the law. C

,section 504. Dutiable value: Suggested changes in subdivision (b) of this
section have been enumerated in our discussion of section 402 of this brief and will
not be repeated here. cap

The deletion of subdivision (c) of this section has been fully explained and S
recommendations in connection therewith made in our discussion of section 503 the
of this brief and will not be repeated here.

Subdivision (d), "Basis of Rate" apparently covers so closely the same mate.
rial as subdivision (a), "General Rule' of this section that we feel quite confident
there will be a conflict between them. Subdivision (a) would seem to cover all
that is required and we see no reason for the inclusion of subdivision (d) and how
therefore, recommend that it be deleted. . -

Section 518. United States Customs Court: We are advised that the United
States Customs Court, directly or through the Bar Association submitted a thaf
revised section to your committee which will transfer the fiscal affairs and admin. do
istration of the court from the Treasury Department to the Department of Justice. thr
We believe this transfer is highly desirable and indorse the wording of the new
section as proposed on behalf of the United States Customs Court.

If the proposed section as it is submitted to your committee contains no
limitation on the time for the amendment of the protest, appeal, or petition for TV
review we request the adoption of our proposal as set forth under our discussion S
of sectIon 514 in this brief. •
o Section 521. Reliquidation on account of fraud: This section in the tariff act TAof 1922 was a reenactment of the revised statute in substantially the same word-
Ing. The Hawley bill has amended this section by deleting all of it except the a ta
following sentence: year

"If the collector finds probable cause to believe there is fraud in the case,
he may reliquidate an entry within two years after the date of liquidation or
last regqudation." hv

In all prior bots this section contained a provision "in the absence of fraud and are'
in the absence of protest," which suspended the operation of the time limit thin
during the pendeioy of a protest. Under the present wording of this section in T
the Hawley bill we have grave doubt whether, because of fraud, a collector would
have 'the right to reliquidate an entry three years after its liquidation, even the
though the three years elapsing between the liquidation and the attempt to Se
reliquidate were entirely consumed by the protest action. In other words, if a M
fraudulent entry was liquidated without discovery of the fraud by the collector, be i

be c.

cent



SPECIAL AND'. ADMINISTRATIVE. PROVISIONS

an importer might file a protest, delay the action of the Customs Court for more
t4 than two years, and the collector would be powerless to reliquidate.
the0 If any provision of the Hawley bill supplies this omission, we have not found it.

Respectfully submitted. T
n Tmn AuioAN TARIP LEAGUE,

ttee By ARTHUR L. FAUDEL, Secretary.
Ite4 JOHN G. LBCH, Attorney.
ver. Cay oF WASHINGTON 1
ian.. District of Columna, as:

Arthur L. Faubel and John G. Lerch personally appeared before me this 16th
day of July, 1929, and wore to the truth of the statements made in this brief.

Sworn to before me, Lb. SE.AL.] CH ABLES B. ALDEN,
Notary Public.

31G. STATEMENT OF HERMAN A. METZ, NEW YORK CITY, REPRESENT.
ny ING THE MERCHANTS' ASSOCIATION OF NEW YORK

we (The witness was duly sworn by the chairman of the committee.)
an Mr. METz. Mr. Chaiian and gentlemen: I appear before you as

:oil the representative of the Merchants' Association. I desire to discuss
a very few of 'the administrative. sections of the bill, and I shall try
to do it very quickly. I

ag The Merchants' Association is composed of 8,000 members. It is
ai composed of merchants, manufacturers, and importers; so we do not
l represent any one class, and I am coming here not in an individual

capacity but as a representative of that organization.
nd Senator SIMMONS. What was the organization? I did not catch
103 the name.

Mr. METZ. The Merchants' Association of New York.
anit Senator SIMMONS. Is it a national association?
all Mr. METZ. No, no-New York City. We have membership,
ad however, of people who do business all over the country, naturally-

importers, manufacturers, and business men in general. I mention
a & that simply for the purpose of impressing upon you the fact that we

In* do not represent any one kind of business, but want to represent the
ce three parties at interest-the United States Government, the importer,
W and the consumer.

no0 Senator SIMMONS. You certainly have taken on a big job.
ror Mr. METZ. We certainly have.
on. Senator EDGE. You do not mean to say that they are united on

any one paragraph in the administrative features, do you?
Mr. MET.. I do not believe we are on any one thing; but we have

he a tariff committee, of which I have been a member for nearly 30
years, representing all kinds of interests, and that committee has
discussed this situation and put it before the directors; and theyhave endorsed these things that I am bringing to you. I think they

ad are pretty nearly unanimous; and I think you will agree that these
,it things are done to facilitate matters and not to handicap any one.

Te first is section 304-the marking of imported articles showing
the country of origin.

Senator SHORTRIDGE. What position do you take in regard to that?
Mr. METZ. The phraseology of paragraph (b) in this section should

be clarified so that the intent of Congress concerning penalties will
be clearly apparent. Many who have read the section are uncertain
as to whether or not it is intended that. the additional duty--10 per
cent of the value-isall that may be assessed for any violation or

56,
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group of violations in connection with a single importation, or whether
it is intended that the additional duty shall be assessed for each failure frol
to mark in connection with an importation. In other words, if an wit
article and its immediate container are both unmarked, will the 'T
penalty be 10 per cent or 20 per cent-that is, 10 per cent for failing imp
to mark the article, plus 10 per cent for failing to mark the immediate
container? tro,

In other words, the package may not be marked, but the individual T
article in there must be marked. Now shall it be 10 per cent for the.
container and 10 per cent for the article, or 10 per cent for failure to
mark? It is not quite clear in this paragraph; and if you can clarify this
that, I think it will help matters a great deal.

The CHAmmAN. It says - If i:
A duty of 10 per centum of the value of such article. eith
Of course that does not mean the container, but
Mr. MvTz. It is not quite clear. The penalty is prescribed for each T

failure to mark. Now, there are two failures to mark. The con. req
tainer is not marked, and the goods are not marked. We are penalized AmE
now if the package is not marked, and we are allowed to go to the
appraisers' stores and mark each individual article in there and pass ben
it in that way. hay

The CHAIMAN. The law does not say "any article ad its con. T
tainer." The wording is- &me

If at the time of Importation any article or its container is not marked. fanc

Mr. METZ. Well, it is an open question. S1
Senator HARaISON. All you want is for it to be clarified? sho
The CHAIRMAN. Yes. What you want is to be sure that it applies M

to the article itself? Se
Mr. METZ. To the article itself-that is all-that the article itRelf Ev

shall be marked, or the penalty imposed upon that. and
Senator TnoMAs of Oklahoma. Is your organization in favor of the M

principle of the marking law? M,
Mr. METZ. They do not oppose it. I think it ought to be done. S1

It always has been done. There is no reason why it should not be whic
done that I can see. M

Senator REED. Some articles are not capable of being marked; ther,
are they? We

Mr. METZ. Well, there are extremes. Take a cigar- T
Senator REED. Take common pins: You can not mark the point M

of origin on every pin. T1
Mr. METZ. No; but you mark the package in that case. decis
Senator REED. The language of this provision would require it to T1

be marked on the pin itself. Sel
Mr. MoTz. Take a cigar-label: The label is printed in Germany. Mr.

The cigar is made here. The label must be stamped "Made in
Germany." Very often the appraiser thinks the cigar is made in J. C
Germany, which is nonsense, of course; but that is the law, and you Final
have got to carry out the law. Take little mirrors or vanity cases: this
The mirror is made in France, possibly, and brought over here, and comn
the rest is made here. The fiirror must be stamped "Made in brief-
France," and it signifies, possibly, that the entire article is made in cisior
France, which is not the case. . S:
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Those are things that occur all the time, that we can not get away
from; but what you want to do is to have the article imported marked
with the country of origin, which I do not see any objection to.

The CHAIRMAN. The law says that every package containing any
imported article or articles shall be marked.

Mr. METZ. The package outside must be marked also-that is the
trouble-and the article itself.

The CHAIRMAN. That is required to-day, under existing law.
Mr. METZ. Yes; every case is marked.
Senator EDou. Have you any laiiguage prepared that will clarify

this, Mr. Metz?
Mr. METZ. I think it is a matter of discretion with the appraiser.

If it is clear that the package shall be marked, and the article, and if
either one is not marked it is penalized, that is perfectly satisfactory;
but there should not be a double penalty.

The CHAIRMAN. It seems to me that if only the package were
required to be marked the article could come m and be put up in
American packages and be sold without any mark whatev.r.

Mr. METZ. There are a great many things, of course, that can not
be marked. Take my own case, dyes: You can not mark dyes. You
have got to mark the package, naturally.

The CHAIRMAN. You have never had any trouble about that?
Mr. METZ. No; but if there should be other things here-it is just

a matter of clarification-if there should be small things that come in,
fancy things, the case is marked.
Senator DENEEN. If the article can not be marked, the container

should be.
Mr. METZ. Yes, sir.
Senator BARkLEY. Section (a) provides that--
Every article imported into the United States, and its immediate container,

and the package-

Must all three be marked?
Mr. METZ. Absolutely.
Senator BARLEY. That is not in harmony with subsection (b),

which uses the word "article."
Mr. METZ. That is the trouble. We do not know now whether

there is a double penalty or not. That is all we are trying to get at.
We do not object to marking.

The CHAIRMAN. We will consider it.
Mr. METZ. That idea is all I wanted to leave with you.
The next matter is section 402 (b)-the finality of the appraiser's

decision.
The CHAIRMAN. Section 402 begins on page 390.
Senator SHORTRIDGE. What is the position you take, in a word,

Mr. Metz?
Mr. METZ. The Merchants' Association was represented by Mesrs.

J. Crawford McCreery and Samuel Pearsall at the hearing before the
Finance Committee on June 12 in order to protest vigorously against
this paragraph. A separate brief on this subject was filed wit the
commiittee at that time. We should like to have you consider-that
brief-in other words, that there should be some appeal froni.a de-
cision of that sort.

Senator SHORTRIDGE. As to what point? ,
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Mr. METZ. As to the finality of the general finding.
Senator SHORTIIDGE. An appeal to the Customs Court?
Mr. METZ. Yes.
The CHAIRMAN. Proceed.
Mr. METZ. The next matter is section 484, subsection (h).
Senator SHORTRIDGE. That section begins on page 428.
The CHAIRMAN. Subsection (h) is on page 432, Mr. Metz.
Mr. METZ. These books are different.
We strongly approve the recommendation in this paragraph which

stipulates that upon the production of a duplicate bill of lading,
certified to be genuine by the' issuing carrier, entry of merchandise
shall be permitted. The reasons which have brought about the
inclusion of this provision in the pending bill are well known, and do
not need explanation.

However, the paragraph contains the 'following sentence:
No merchandise so entered shall be released from customs custody except to

such carrier.

It is feared that the inclusion of this sentence will greatly delay
the deiver of public and warehouse packages so entered. The like.

lihood of improper delivery without this requirement is so remote as
in our opinion to be practically nonexistent. . It is hoped, therefore,
that both in the interest of steamship and rail carriers, as well as in
the interest of importers, this provision will be eliminated.

In other words, you can deliver only to the carrier. He should be
relieved entirely of any responsibility for the owner. In other words
it is hardly thinkable that any one else but the consignee would
bring that duplicate invoice to the customhouse. This way you
deliver only to the carrier, and he does not want to be bothered with
the shipment and handling of the goods. The man making the
entry should get it; and I think if the carrier certifies that that man
is the owner, that ought to be sufficient to have delivery go to the
man who makes the entry, and not to the carrier only. Thrt is the
only point there.

Senator SHOnTRIDGE. You are directing attention to the last
sentence in that. subsection?

Mr. METZ. Yes.
Senator REED. He would be liable to the real owner, then, if the

goods were delivered to the wrong person. The carrier would not
be; would he?

Mr. METZ. The carrier would not be; no; but he has to certify
that the party named in the bill of lading is the real owner, and he
would not do that unless he was sure of it.

In other words, this is the situation: Goods very often arrive here
long before the bill of lading, or for some other reason We do not get
it and have to make the entry. What is the result? The goods go
to the general store; charges are imposed, and delay occurs. Now,
with the duplicate bill of lading we can make the entry just the same,
provided it is certified to by the carrier.

The CHAIRMAN. This same subject came up in 1922.
Mr. METZ. Yes; the same subject came up then.
The CHAIRMAN. I remember your speaking upon the same thing

at that time: We will consider it again.
Mr. METZ. It is the same thing.
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The next matter is section 485 (d)-the declaration.
The CHAIRMAN. That is on the same page, 432.
Mr. METZ. In other words the consignee "shall not be liable for

any additional or increased duties," etc. We think it should read,
"shall not be liable for any additional or increased duties, or as owner."
In other words, he is not the owner.

The CHAIRMAN. Have you had any trouble with the existing law?
Mr. METZ. The words "or as owner" should be inserted after

"increased duties" and before "if."
Senator EDGE. What paragraph?
Mr. METZ. Paragraph (d):
A consignee shall not be liable for any additional or increased duties, or as

owner, if (1) he declares-

So and so. If he does not, he may be penalized as the owner,
which is not the intent.

The CHAIRMAN. What is the next matter?
Mr. METZ. The next matter is section 487-value in entry.The CHAIRMAN. Page 437. That is a new provision.
Mr. METZ. There have been some additions made there that it

seems to us simply complicate matters, and make business for at-
torneys and for the Customs Court.

There has been no trouble at the present time by having this power
to amend an entry allowed until the time that the entry comes
before the appraiser. If you are going to put in there a requirement
that it must be done before it comes to "the appraiser, assistant
appraiser, examiner or examiner's clerk, or person acting as such
appraiser, assistant appraiser, examiner or examiner's clerk," anybody
wo has an entry can say, "This has been before the appraiser.
I have discussed it with the appraisers also, and they are entirely
satisfied to leave it as it is. In sections 27 and 28, the dyestus
section it was eliminated by the judges themselves. I talked to
Judge Fischer about it at the time. We can not. possibly make
entries of them without knowing what the value is going to be, and
we have to amend them after they Come in because of the American
valuation clause.

The same thing happens all along the line. The moment the
entry reaches the appraiser's stores, that settles it. Under the
provision as you have it now, it is the appraiser or somebody acting
for the appraiser. There is no a appraiser in certain places. It
would be just as safe as it is now as the other way, and it would give
the importer a chance. There are many things as to which you can
not make final entry until you know the conditions, and there is no
way of finding out.

Senator SHORTRIDGE. Do you object to this whole suggested
amendment? I

Mr. METZ. I object to everything after "appraiser."
The CHAIRMAN. What you want is the existing law?
Mr. METZ. Practically as it is now. That is thoroughly satis-

factory to the appraisers' department, and it has not worked a
hardship on anyone, and it is a safe proposition to leave it that way.
This way, you never know where it is going. It simply makes
business for attorneys, and you have litigation that you have not got
now.
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Senator Simmoms. Mr. Metz, did the department suggest thes
changes in the administrative provisions, or are they suggested by
some members of the committee or some gentlemen coming before
the committee?

Mr. METZ. They were suggested largely in the first place by th
Customs Court. I think the judges to some extent suggested thoe
changes; but the moment we spoke to them about it, they changed it,
It was done at the behest of some customhouse brokers in New York
in the first place, I am quite sure.

The next section is 503, "time for appraiser's return."
The CHAIRMAN. That is on page 545.
Senator WALsH of Massachusetts. That is a new section also, h

it not?
Mr. METZ. There are some additions in there. I took that up

with the appraiser a few days ago. There is no objection to the
addition, giving him 120 days in which to make his return, and if
he is further da yed, he can appeal to the Secretary of the Treasury.
At the p resent time he has unlimited time. They want to limit that
to 120 days, but there are certain conditions where the appraiser can
not possibly make his return in that time. Take church goods, for
instance, for the altars. You can not appraise a piece of statuary.
You have to appraise the whole thing.

Take the case of machinery. I might cite a case at Hell Gate, N.Y.,
where there is work being done by a foreign contractor. He brir*
that machinery into the country. The appraiser can not appras
every piece. fie has to wait until that machinery is installed to do
the work. It may take two years.

Senator EDGE. This provides for an exception.
Mr. METZ. It provides for 120 days.
Senator EDGE. It provides that he may be given further time.
Mr. METZ. But there should be some lihitation. There is no

reat objection to l.fing him 120 days more, probably, but there
should not be unlimited time.

The CHAIRMAN. The Secretary has the power to grant an extension
beyond 120 days.

Mr. METZ. Yes. If that is understood, that is all right.
Senator SHORTEIDGE. That is very plain.
" Mr. METZ. If it is understood that he can come back and get tho

time he needs, that is satisfactory, but he should not have arbitrary
power to delay it after that.

The next section is 504 (b), "Entries pending reappraisement."
The words "after due diligence and inquiry on his part" should be
omitted.

Senator WALsH, of Massachusetts. Why?
Mr. MEz. "And if it shall appear that ,ich action of the im.

porter on entry was taken in good faith-" Hle can not do more
than make an entry in good faith. He can not inquire before the
entry is made about values. He gets the entry and makes it in good
faith. Why add the words "after due diligence and inquiry on his
part"?

Senator WALSH, of Massachusetts. You want those words stricken
out?

Mr. METZ. Yes.
Senator SHORTRIDGE. Why?
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Mr. METZ. How can he prove'it? He gets an invoice from abroad
and makes his entry.

Senator SHORTRIDGE. That would imply diligence, perhaps.
Mr. METZ. That is a question. It is open to construction. It

depends on how you feel about it. "In good faith" means in good
faith. If you are going to say "after due diligence and inquiry on
his part" how are you going to prove it?

Senator SHORTRIDGE. Those are elements of good faith.
Mr. METZ. It means more business for the attorneys and courts,

and means a lot of trouble and delay in invoices. It really does no
good there.

The next section is section 563, "Goods lost while in customs
custody." We are entirely in favor of that section, and hope it
will be maintained. There is some opposition to it, I understand,
but the association is entirely in favor of that clause.

The CHAIRMAN. You approve that?
Mr. METSZ. We approve it fully; yes, sir.
The CHAIRMAN. Go ahead.
Mr. METZ. Section'641, "Regulations for licensing customs house

brokers."
The CHAIRMAN. That is page 539.
Mr. METZ. Section 641 of the pending bill gives the Secretary of

the Treasury more complete control of customshouse brokers than
he has at present. If there can be inaugurated a satisfactory system
of appeal for a judicial review of the decision of the Secretary of the
Treasury by a customshouse broker who is aggrieved by such a
decision against him, that, in our opinion, would be very desirable.
Such a' plan should however, in our judgment, provide against pro-
tracted delays by the court making the review. It is desirable that
in some way the broker should be given an opportunity to appeal
if he feels aggrieved, without protracting the thing forever.

Paragraph 1615, "American-made articles returned." The para-
graph as at present worded continues -the system of permitting the
return duty free of American articles to the United States after they
have been exported, provided they have not been advanced in value
or improved in condition, if they are imported by or for the account
of the person who exported them from the United States. The re-
quirement that exported goods must be returned by or for the account
of the person who exported them in order to secure duty exemption
was put in the 1922 law to prevent the reimportation into the United
States without the payment of duty of enormous quantities of war
supplies by speculators.

Senator SACKrETT. Can you go a little slower? It is very difficult
to follow you.

Mr. METZ. The requirement was timely and necessary, although
prior to that bill it had never appeared.

We believe that since that emergency has passed this proviso
should be omitted from the law as a matter of fairness to American
business bankers, manufacturers, and so forth.

The CHAIRMAN. Have you had any trouble with it at all?
Mr. METZ. No one can bring them back but the exporter. 'T'here

is this trouble: For instance, there is fault found with the goods.
Somebody may be able to use those goods over here in exchange for
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other goods sent over. The manufacturer or the exporter refuses
to take them back. There is no way of bringing them back. An.
other man may be able to use those goods for another purpose, bring
them in, and sell his goods in exchange. In this way they must remain
over there unless the manufacturer himself brings them in.

The CHAIRMAN. Why do you ask the change in the law? Do you
know of a single case-

Mr. METZ. At the present time no one can bring the goods back
free except the exporter himself.

Senator GEORGE. Let me cite this instance, which came before
our committee. It was the case of a maker of cotton bags for cement
sold in Chile. Imports of nitrate of soda came in those bags. The
importer would have to pay a duty on the bags, because they would
not be received by the manufacturer.

Mr. METZ. Absolutely.
Senator GEORGE. In other words, he would not be able to compete.

There would be a sales resistance that he would have to overcome
in selling his goods in foreign markets for import into the United
States. The American manufacturer of the bag* could himself receive
it back with its contents without a duty on the bag. But when the
importer in Chile shipped it in to a customer in the United States,
that customer would have to pay the tax on the bag. That was one
case that was cited.

Mr. METZ. That is the case in general.
Senator BINoHAM. He would not have to pay the tax on the bag

if the bag were made anywhere else except in the United States.
Senator GEORGE. That is true. It would come in as a container.
Senator REED. Another case that was brought before the metals

subcommittee was the case of motor cars, several thousand of which
could be sold to American consuls and diplomatic officers abroad, and
American business men; but if they are bought, they have to pay a
duty when those officers return to their homes in the United States.

Mr. METZ. Absolutely, unless the manufacturer himself brought
them back.

Senator REED. If he sells them to the consul, the bonsul can notimport them
Mr. METZ. That is true.

Senator REED. Although the manufacturer could bring them back
without duty.

Mr. METZ. That is a hardship. It was done at the time to prevent
the bringing back by speculators of war goods sold abroad. That
emergency has paesed. We would recommend that that be dropped,
and that American goods be brought back free of duty.

Senator EDGE. If you eliminate the paragraph, you would reach
that result. •

Mr. METZ. Practically.
Senator REED. You would leave the language "Articles the growth,

produce, or manufacture of the United States, when returned after
having been exported, without having been advanced in value or im-
prove in condition by any process of manufacture or othermea~s"--

Mr. METZ. The language "by the exporter thereof" should be
taken out. That is all I have along that line. I will take no more of
your time.

(Mr. Metz submitted the following brief:)

I

Afte
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THE MERCHANTS' ASSOCIATION OF NEW YORK

The Merchants' Association of New York recommends the changes outlined
below in the various administrative sections of H. R. 2667 in the interest of the
Government domestic manufacturers, importers and merchants.

It should be understood that the Merchant's Association of New York with
more than 8,000 members is an organization representing all business interests
in the community and has all the functions of a modern chamber of commerce.
The association maintains a permanent committee of experts in customs matters
composed of domestic manufacturers, customs brokers, importers, and others,
with an attorney as chairman. The recommendations of this committee havebeen reviewed and approved by the executive committee of the association.
This statement to made in order that the Finance Committee will realize that ourposition in these matters is taken from the point of view of the fair and proper
treatment of.the three parties at interest-namely, the United States Govern-
ment In the proper production of its revenue from import duties, the domestic
manufacturer from the point of view of the protection Congress intended himto receive and the importer desiring to conduct his business properly and effec-
tively under the law and not in the interest of any single business group.

The following, which are presented in numerical order rather than in the order
of their importance, are recommended to the favorable consideration of the
committee:

SECTION 304-MARKING OF IMPORTED ARTICLES TO SHOW COUNTY OF ORIGIN

The phraseology of paragraph (b) in this section should be clarified so that theintent of Congress concerning penalties will be clearly a parent. Many who
have read the section are uncertain as to whether or not it is Intended that theadditional duty (10 per cent of the value) Is all that may be assessed for any
violation or group of violations In connection with a single importation or whether
it Is intended that the additional duty shall be assessed for each failure to mark
in connection with an importation. In other words, if an article and its imme-
diate container are both unmarked will the penalty be 10 per cent or 20 per cent-
i. e., 10 per cent for failing to mark the article plus 10 per cent for failing to mark
the Immediate container?

The Merchants' Association makes no recommendation regarding the penalty
but believes that Congress should make its meaning clear enough to avoid need-
less litigation.

SECTION 402 (B)-FINALITY OF APPRAISER'S DECISION

The Merchants' Association was represented by Messrs. J. Crawford McCreery
and Samuel Pearsall at the hearing before the Finance Committee on June 12,
in order to protest vigorously against this paragraph. A separate brief on this
subject was filed with the committee at that time.

SECTION 484 (H)-ENTRY ON DUPLICATE DILL O LADING

The Merchants' Association strongly approves the recommendation In this
paragraph which stipulates that upon the production of a duplicate bill of lading
certified to be genuine by the issuing carrier entry of merchandise shall be per-mitted. The reasons which have brought about the Inclusion of this provision
in the pending bill are well known and do not need explanation.

However, the paragraph contains the following sentence:
"No merchandise so entered shall be released from customs custody except to

such carrier. * * *."
It is feared that the inclusion of this sentence will greatly delay the delivery of
public and warehouse packages so entered. The likelihood of improper delivery
without this requirement is so remote as, in our opinion, to be practically non-
existent. It is hoped, therefore, that, both In the interest of steamship and rail
carriers, as well as in the interest of importers, this provision will be eliminated.

SECTION 485 (D)--DECLARATION

The phraseology of the first sentence in this section is Incomplete and does not,we believe, satisfactorily represent the intent which Congress had In mind in
drafting it. That sentence reads as follows:

"A consignee shall not be liable for any additional or Increased duties if (1) he
declares at the time of entry that he is not the actual owner of the merchandise,
(2) he furnishes the name and address of such owner, and (3) within 90 days from
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the date of entry he produces a declaration of such owner, conditioned that he will
pay all additional or increased duties, etc."

The paragraph clearly intends to relieve the consignee from obligations a$
owner, provided he submits indisputable proof as to who the owner is and that
the owner will pay additional or Increased duties, etc. This association believes,
therefore, that the first sentence should read as follows:

"A consignee shall not be liable for any additional or increased duties, or asi
owner, If (1) he declares * *

SECTION 487-VALUE IN ENTRY-AMENDMENT

The phraseology in this paragraph is designed to remedy a condition arising
from a court interpretation of the current law which, beyond doubt, needs remedy.
We believe, however, that the plan set up in section 487 as now worded is need.
lessly broad, to the material detriment of both the Government and the importer,

The phraseology of this section should be changed so as to permit amend.
meant before the invoice comes under the observation of the appraiser, or the per.
son acting as appraiser. This removes the words from the bill. The present
bill would, from a practical point of view, prevent any amendment after entry,
which in often desirable and proper and results in a satisfactory conclusion with.
out litigation.

SECTION 503--TIME FOR APPRAISER'S RETURN

This section should be amended to provide that whenever the Secretary of the
Treasury grants an extension of time to the appraiser he shall not grant an
indefinite extension, but shall grant an extension say of not beyond an additional
120 days. If the section were so amended the appraiser would then have a total
of 240 days, if necessary, to return the entry-i. e., a total of approximately
eight months.

The present system of unlimited time for the appraisers' returns has pro-
duced unsatisfactory results and has caused various abuses to arise which should
be prevented. If the bill is enacted in Its present form the appraiser merely has
to appeal to the Secretary of the Treasury, or to some subordinate In a routine
manner in order to secure an Indefinite extension, thereby continuing present
evils. o circumstances can be Imagined where the appraiser should require
more than eight months to return an entry, particularly in light of the fact that,
if uncertain, he can authorize return at a value which will fully protect the Gov.
ernment, leaving the importer to appeal if he cares to do so.

SECTION 114 (D)-ENTRIES PENDING REAPPRAISEMENT

The words "after due diligence an inquiry on his part" (line 19) should be
omitted in that such phraseology and such a requirement is out of place in this
particular section and, moreover, the phrase is uncertain in its interpretation and
will doubtless lead to protracted litigation. In other words the importer should
be required to show that the action he has taken was In good faith, as the bill at
present provides, and was his honest belief as to the facts that he should not be.
required to show "due diligence," whatever that may mean in a matter of this
particular character.

SECTION M63-GOODS LOST WHILE IN CUSTOMS CUSTODY

We strongly indorse the provisions of this section of the bill as a matter of
simple fairness and justice and hope it will be retained.

SUCTION 641-REGULATIONS FOR LICENSING CUSTOMHOUSE BROKERS

The Merchants' Association approves the provisions of section 641 of the
pending bill which give the Secretary of the Tgeasury more complete control of
customhouse brokers than is true at present.

If there can be Inaugurated a satisfactory system of appeal for a judicial review
of the decision of the Secretary of the Treasury by a customhouse broker who Is
aggrieved by such a decision against him that, in our opinion, would be very
desirable. Such a plan should, however, in our judgment, provide against pro.
tracted delays by the court making the review.
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PARAGRAPH 1615--AMERICAN-MADE ARTICLES RETURNED

The paragraph as at present worded continues the system of permitting the
return, duty free, of American articles to the UnitedStates after they have been
exported, provided they have not been advanced In value or improved In condi-
tion, if they are imported by or for the account of the person who exported them

-from the United States. The requirement that exported goods must be returned
by or for the account of the person who exported them in order to secure duty
exemption was put in the 1922 law to prevent the reimportation into the United
States without the payment of duty of enormous quantities of war supplies by
speculators. The requirement was timely and necessary, although prior to that
bill it had never appeared.

The Merchants Association believes that since that emergency has passed
this proviso should be omitted from the law as a matter of fairness to American
business, bankers, manufacturers, etc. It often happens that individuals or
organizations in the United States are compelled to assume ownership of exported
merchandise which can best be disposed of in this country. Under current and
proposed law full duty would have to be paid on such articles which, In our judg-
ment, is entirely unfair. We trust that this war-time measure will not be dropped.

THE MERCHANTS' AssocIATIoN or NEW YORK,
HUGH LYNCH, Acting Secretary.

STATEMENT OF OTTO FIX, NEW YORK CITY, REPRESENTING
NATIONAL COUNCIL OF AMERICAN IMPORTERS AND
TRADERS (INC.)

(The witness was duly sworn by the chairman.)
Mr. Fix. Mr. Chairman and gentlemen, I appear in behalf of the

National Council of American Importers and Traders. I am taking
up certain of the sections, and another member of the council will
take up the others.

The first section of which I wish to speak is section 304, page 250.
Senator KING. I hope you have the same print we have, because

it makes it very difficult to follow.
Mr. Fix. I have the Senate print. I refer to section 304 -
Senator BINUFiLAM. That is page 329 of our print.
Mr. Fix. That section refers to the marking of imported articles.
Subsection (a) authorizes the Secretary of the Treasury to decide

what articles are to be marked, and the manner of marking. We
heartily approve of this delegation of authority.

Subsection (b) makes subject to a penalty the failure to properly
mark the imported article and also the container.

Under section 302 of the existing'law, such container is not subject
to the additional duty, but the container must be marked before it
is delivered to the consumer. Under subparagraph (b) the additional
duties are to be imposed on a container, even though the article
therein is marked. We think that the purpose of the law is fulfilled
if the article is marked, because the consumer is informed of the
country of origin when he buys the article, even though the container
may not be marked.

Senator SHORTHIDGE. Suppose the article can not be marked?
What then?

Mr. Fix. Then the question is this. In the case of bulk goods
that are repacked and put into small containers, and in that form
reach the consumer, if the committee desires to have the container
marked in such a case, and not the container if the article is marked,
then we suggest that a proviso be added to paragraph (b):
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Provided, however that the additional rate of duty herein provided shll
not a pply to a container not marked in accordance with law if the article eon.
tained therein is properly marked.

So that if-
The CHAIRMAN. You take the same position, Mr. Fix, as Mr,

Metz did?
Mr. Fix. I take a little different position.
The CHAIRMAN. I understood that was what Mr. Metz desired.
Mr. Fix. It is practically the same position, but not quite. At

the present time containers are not subject to the additional duty.
The CHAIRMAN. We will consider your proviso.
Senator WALSH, of Massachusetts. Are you going to file a brief?
Mr. Fix. Yes, sir.
Senator SACKETr. What do you want to do with milk when that

comes in? The container would have to be marked. Would you
apply the 10 per cent to the value of the container and the contents?

Mr. Fix. To the value of the article, according to the way thi
paragraph is written now. The penalty will be 10 per cent of the
value of the milk, because the container is the article.

Senator BARKLEY. There are some commodities that are shipped
in where the article might not be marked, where you would have to
open the container to determine whether or not it was marked.
Would that, in some cases, destroy the value of the article itself?
.Mr. Fix. They would not open it unless they opened it under
proper conditions, because there are certain articles which can only
be opened under certain conditions.

The CHAIRMAN. I remember, back in 1922, I think, you called
the attention of the committee to this matter, when you were in
the Government service, and said that if the container was not
marked, if they had a very costly container with very cheap goo&
in it, if the duty was not placed upon the container then, of course
the great value of the article itself would come in here free. I did
not quite catch your provision. Do I understand that you want
to avoid that situation?

Mr. Fix Oh no. What we suggest is this, that the present prac.
tice be followed, which is not to impose additional duty in the case
of the importation of a container not properly marked; butthat that
container shall not be released from customs custody until it is so
properly marked, which is the present law. We do not want the
.n position of an additional penalty because of the container not
being marked.

Senator WALSH of Massachusetts. When the article is marked?
Mr. Fix. When the article is marked; because it serves no purpose,

Senator.
The CHAIRMAN. You could not mark some of the contents. How

would you mark, we will say, some Frqnch perfumery?
Mr. Fix. Then the proviso does not apply, because the proviso is

limited to only such container as is not marked, that contains an
article which is properly marked. Naturally, in the case of perfume,
perfume can not be marked. The bottle containing the perfume
must therefore be marked, and if it is not marked it is subject to the
additional duty. We do not want double jeopardy, that is all.

Senator WALSH of Massachusetts. Is not that a matter of regula-
tion?
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Mr. Fix. Yes.
The next section I want to speak about is section 313.
Senator BARKLzY. Page 345.
Mr. Fix. I want to direct attention to paragraph (c), merchandise

not conforming to sample or specifications.
The CHAIRMAN. That is on page 347.
Mr. Fix. We think that is very helpful legislation. We think,

however, that 10 days is not sufficient to make the relief operative.
The CHAIRMAN. What would you suggest?
Mr. Fix. At least 30 days, because goods go forward to the ultimate

consignees, and they may not be received within that time prescribed
so we think that 30 days would not be excessive in which to permit
the claim.

The next paragraph 481. Subparagraph 10 gives the right to the
Secretary of the Treasury to require a statement on the invoice of
any facts deemed necessary to a proper appraisement, examination
and classification of the imported appraisement, examination, and
classification of the imported merchandise. Subsection (d) says
"The Secretary of the Treasury may, by regulation, provide for such
exceptions from or additions to the requirements of this section as he
deems advisable."

Senator REED. Do you regard that as constitutional?
Mr. Fix. You will note that the Secretary has power, under

paragraph 10 of subsection (a), to require all the information deemed
necessary in the proper appraisement, examination, and classification
of the merchandise. That is really all the information an invoice
should contain. However, under subsection (d), he can ask for
anything, and we think that section (d) ought to be stricken out,
because he has all the power necessary under paragraph 10 of sub-
section (a).

Senator REED. That would allow the Secretary of the Treasury
completely to repeal that section.

Mr. Fix. Absolutely.
The next one is section 484, "Entry of merchandise."
We request that the time within which an entry may be filed at the

Customs House be extended from 48 to 72 hours.
Senator SHORTRIDGE. Why?
Mr. Fix. The reason being that at the present time-and I have

had a great deal of experience in this connection-it is almost impos-
sible to prepare an entry, and file it in time to avoid the general order
charges that will become effective if we do not file the entry within
the prescribed time. We recommend that the time be extended to
72 hours.

Senator SACKETT. Does that increase the time of free storage, or
anything like that?

Mr. Fix. Oh, no. It is simply to permit the filing, or the prepara-
tion of the entry after a ship is in port, extending the time from 48 to
72 hours.

Senator SACKETT. Is that on the dock, or in the warehouse?
Mr. Fix. It is on the dock. At the present time, if we go to the

steamship people and ask for an extension of general order tune, they
always grant it. They know the impossibility of preparing an entry
within 48 hours. The papers may not arrive. Frequently a vessel is
a day late by reason of a storm. We do not get the papers until our
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goods are already in port 24 hours. It is impossible to prepare the
entry within that time.

Senator REED. What is the penalty?
Mr. Fix. The goods are sent to general order. That involves tue

charges of cartage and storage charges for one month. It approxi.
mates $2 a case, and that is a tremendous amount when the shipment
is large.

The CHAIRMAN. What is the Government going to do for space,
if all those goods are going to remain longer than 48 hours? I have
been up there, and they have been cluttered up so that you could
hardly get through. If you add 24 hours to that we would have to
have a great deal more room than we have to-day.

Mr. Fix. Senator, I am not asking for anything that has not been
the practice for some time.

The CHAIRMAN. Have they given you as much as 72 hours?
Mr. Fix. By that I mean this. The general order time has been

extended by the collector, frequently, as much as 48 hours.
Senator BINGHAM. That is still the law.
Senator EDGE. He can do that under existing law.
Mr. Fix. Very true, but the collector will not do it any more.
The CHAIRMAN. He will not do it when he can not do it.
Mr. Fix. He will extend the general order timv'e f we can sow that

we have a consular invoice and a bill of lading; but, Senator, the very
reason that we can not make the entry is because the papers have not
as yet arrived.

Senator EDGE. Then he would extend it, would he not?
The CHAIRMAN. Do you mean that freight goes faster than mail?
Mr. Fix. No. It is sometimes due to the fact that a steamer has

an accident, or it may be that the consular invoice was delayed by
the consul, or missed the steamer. There are any number of reasons.
It will not be used unless it must be used.

Senator EDGE. I do not see where you have any reason for making
it arbitrary. The paragraph distinctly states, at the bottom of
paragraph (a), that entry shall be made within 48 hours, unless the
collector authorizes a longer time. Is it not perfectly proper to give
the latitude to the collector, rather than to put in an arbitrary addi.
tional 24 hours, which would mean that every importer would
naturally take advantage of it, and it would mean that the ware-
houses would be holding all these goods for an additional day.

Mr. Fix. Senator, no importer wants that additional time. If he
has the paper he is anxious to move his goods very rapidly, and he
will not take advantage of it. All he wants is not to have the danger
of General Order charges, which are very serious.

Senator EDGE. Do you infer that the collector has changed his
policy and is refusing to give this additional time?

Mr. Fix. He has within the last six months, at New York at least.
Senator SHORTRIDGE. What reason is assigned for it?
Senator SACKETT. Why has he changed it?
Senator SHORTRIDGE. You say he has changed. He had the power

there to extend the time.
Mr. Fix. I really could not state his reason.
Senator SHOETRIDGE. The physical situation of affairs might have

made it necessary in his judgment.
Mr. Fix. The physical situation is no different than it has been

for many years.

I I
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The CHAIRMAN. But if you add 24' hours, it will be-
Senator COOZENS. We can decide that question later.
Mr. Fix. It is a hardship at the present time.
Senator WALSH of Massachusetts. Is that request general on the

part of the importers?
Mr. Fix. Yes.
The CHAIRMAN. If we had more room, I admit that it would be

very much better. You go there, and they are piling those goods
up, sometimes, as high as a man can reach. It should not be done.
But, under the circumstances there, if we add 24 hours to it, it will
only add to the trouble- that we have now..
. Mr. Fix. Senator, the steamship companies do not object, and they

are the only ones that are really involved in this. If it is a hardship,
it is a hardship to the steamship company. , At the present time an
importer has no difficulty about obtaining: additional time from the
steamship company.

Senator WALSH of Massachusetts. All this is in his brief, Mr. Chair-
man.

Mr. Fix. Yes.
.The next matter is subsection (e) of the same section, relating to

statistical enumeration.
In view of the very great importance of accurate statistical informa-

tion, for the benefit of Congress and the Tariff Commission, it is sub-
mitted that the present practice,. which is continued in subpara-
graph (e), should be changed. It is now required, and will be. under
the proposed law, that the importer, at the time of entry, set forth
the statistical information in the entry itself, and this forms. the basis
of the statistics compiled by the Department of Commerce.
. Statistics compiled from a copy of the entry can not be accurate,

either as to the value of the imported merchandise or as to the rate
of duty and this for the reason that the value used on entry ma1 be
changeA by the appraiser, the United States Customs Court, and the
United States Court of Customs and Patent Appeals, and that the'
rate of duty is not adopted by the collector until the entry is liqui-
dated, and does not then become final for a period of 60 days there-
after, as within that time the importer has the right to protest to the
United States Customs Court.

Speaking from a practical standpoint, the situation is this, that
entries are usually prepared by a clerk, and the only information
available to that clerk m making up the statistics is the description
on the invoice, or the statistical enumeration as placed on the invoice
by the foreign manufacturer. Statistics have been made from that
sort of information. We believe that the information so prepared
is not the sort of information that Congress should have, particularly
when the rate of duty or the quantity of merchandise imported from
any particular country is determined from those statistics.

We suggest that these statistics should be prepared by the Depart-
ment of Commerce, and after the invoice has passed through the
customhouse, so that the information will be absolutely correct.

Senator WALSH of Massachusetts. Have you an amendment to
that effect?

Mr. Fix. Yes, sir. We offer an amendment.
The next is section 485, declaration. This section provides what

should be shown in the entry and in the invoice, and what declara-
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tions shall be made of such information. We want to direct the
attention of this committee to the fact that if United States value is
adopted it will require a change in the phraseology of this section.

Senator KiNG. B ut, if not, then no change is necessary?
Mr. Fix. No change is necessary.
Section 487, relating to amendment. We request that the present

language with respect to amendment of entry, as contained in section
487 of the tariff act of 1922, be reenacted. The privilege of making
an amendment of entry before the appraisement has actually begun
is an equitable one for the reason that the importer must pay duty
on the entered value if higher than the appraised value, and is subject
to penalties if such entered value is lower than the appraised value,
andwe ask that permission to amend be continued until the appraiser
has the invoice before him for appraisement. In other.words, we
wouldlike the reenactment of the language of 1922.

Senator EDGE. You are practically in sympathy with Mr. Metz on
that.

Mr. Fix. Yes.
Section 503 relates to the time for appraiser's return. Our recom-

mendation in this case is somewhat different from the attitude of
the Merchants' Association. We believe that there should be a
time limit. We believe that when the appraiser has 120 days to
determine what should be the appraised value, and consequently
the amount of duty, that is sufficient, particularly, as added to that
120 days is 60 days, in which the collector can file an appeal for
reappraisement if there is any question raised as to the correctness
of the value. We think that 180 days, or six months, for an importer
to wait to know what the actual duty is, is quite sufficient.

The CHAIRMAN. Mr. Metz was agreeable to 503, wherein it pro.
vides 120 days.

Senator REED. Mr. Metz wanted to limit the extension to an
additional 120 days. Mr. Fix wants the addition to be not over 60.
That is the difference.

Mr. Fix. Yes.
The CHAIRMAN. What is next?
Mr. Fix. Allowance for loss, section 563.
The CHAIRMAN. That is page 601.
Mr. Fix. We are in favor of the proposed allowance for duties on

imported goods lost or stolen before delivery to the importer.
Senator KING. Do you approve Mr. Metz's position with respect

to 563?
Mr. Fix. Yes; but we would like to have the language "while in

the appraiser's stores" stricken out, in line 4.
The CHAIRMAN. That is line 16 of this print.
Mr. Fix. Wewould like to have the words "while in the appraiser's

stores" stricken out. It will permit of the refunding of duties paid
on iooda lost or stolen.

The CHaIRMAN. No matter where?
Mr. Fix. No matter where. It is subject, naturally to rules and

regulations the Secretary may prescribe, so that we have to offer
proof.

Senator EDGE. Does not that afford opportunity for a great deal
of litigation? They might be stolen in carriage, or something of that
kind-from a truck, or anything of that kind.

70"
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Mr. Fix. It might be limited to prior to importation.
Senator REED. If you made it 'while in bonded warehouse or in

appraiser's stores"'. that would be a little better.
FMr. ix. Yes; while in transportation or while in appraiser's

stores, or.in appraiser's warehouse. At the present time we have
cases coming in where there is a shortage. We can not prove where
the shortage occurred. We receive the goods direct from the dock,
but we can not have any refund of duty.

Senator SAOxETT. Do you want to provide for a case falling off a
wagon while being hauled from the warehouse too?Mr. Fix. All we ask is that there be an allowance for shortage
through theft prior to the importation of the merchandise, so that if
goods are found short immediately after arrival the allowance can
e made for the shortage, if we can offer sufficient proof to convince

the collector of the fact.
The next section is 641, "Customshouse brokers."
The CHAIRMAN. That is page 539.
Senator KING. Do you approve Mr. Metz's position on this

section?
Mr. Fix. I did not hear it. We recommend that this section

authorize an a appeal to a court of competent jurisdiction from adecision of the Secretary of the Treasury revoking a customs broker's
hoense. It seems unfair to permit the revocation of a broker's
license and, by such revocation, the destruction of the business which
he may have built up by the expenditure of capital and energy,
without his having the right to a review of the decision making such
revocation.

The CHAIRMAN. Is there anything else?
Mr. Fix. Section 642, "Investigation of methods of valuation."

We ask that the agency should be designated, and we suggest the
United States Tariff Commission.

Senator SACKETT. Will you state again what you suggested about
section 642?

Mr. Fix. Section 642 provides that Congress-
Senator WALSH, of Massachusetts. He wants the Tariff Commis-

ion designated as the agency for making the investigation.
Senator BINOHAM. You want to change the wording of the bill?
Mr. Fix. Yes, si; we ask to have the United States Tariff Com-

mission named in that section, rather than any agency.
Senator BINOHAM. What is the reason for that request? The

Tariff Commission is busy now, and two or three years behind in its
work. Sometimes the President wants a survey made right away.
Wh give them that additional job?

Mr. Fix. Senator, we feel that the Tariff Commission has had
great experience on this question, and we think their experience
should be availed of.

Senator SACKETT. It might delay it several years.
Senator BINGHAM. Would you want the customshouse brokers

and importers to do it?
Mr. Fix. I hardly thought that that agency would be appointed,

so we suggested that those men who have had long years of experience
in this work be named.
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STATEMENT OF JAMES W. BVANS, NEW YORK CITY, REPAL
RENTING TIRE NATIONAL COUNCIL OF AMERICAN IMPORTR]a
AND TRADERS (INC.)

(The witness was duly sworn by the chairman of the committee.)
Senator WALSH of Massachusetts. You represent the National

Council of Importers and Traders?
Mr. BEVANS. I represent, the National Council of American

Importers and Traders.
In considering these administrative features I have had the benefit

of some personal contact and experience in customs, having spent 14
years in the Division of Customs of the Treasury De artment, and
for4 years of that time having served as assistant chief, which is now
the Deputy Commissioner of Customs. 1 1

I want to consider first section 332. I have special reference t6
subdivision (d), which is entitled "Information for President d
Congress."

Senator SMOOT. (b) or (d)?
Mr. BEVANS. (d). Subsections or subdivisions 4 and 5 of sub.

paragraph or subdivision (d) authorizes the Tariff Commission 'to
first ascertain import costs of such representative articles so selected
and, fifth, to ascertain the growers', producers', or manufactures
selling prices in the principal growing, producing, or manufacturing
centers of the United States of the articles of the United States so
selected.

The term "import cost," as used in subdivision 4, is defined under
subparagraph E, subdivision 2, to be the freely offered price of the
imported article in the ordinary course of trade, in the usual whole.
sale quantities, for exportation to the United States, including all
necessary expenses, exclusive of customs, in bringing such articles to
the United States.

We therefore have authority for the commission to ascertain selling
prices in the United States of the domestic article, while as to the
imported article, the selling price in the foreign country is to. be
ascertained, 'with an addition only of the expenses of bringing such
article from such foreign country to the United States.
. If, for the purposes of adjusting rates of duty, it is contemplated

that a comparison is to be made between the landed cost of the im.
ported article ulthout duty, and the manufacturer's selling price in
the United States of the domestic article, we submit that this is not
a proper basis of comparison.

If the selling price of the domestic article is to be taken there should
be added to the "import cost," as defined in subparagraph (e), sub.
division (2), the usual general expenses and profit.

The foreign cost plus the necessary expenses of bringing the mer-
chandise to the United States, g4Wral expenses, and profit (representa-
tive of the usual percentages based on the selling price of such im-
ported merchandise in the United States), with the amount of duty
which is to be determined, represents in its total the figure at which
it must meet domestic competition.

Senator SMOOT. What suggestion do you make in paragraph (2)?
Mr. BEVANS. It is recommended that subparagraph (d)-
Senator SMOOT. You referred back to No. (2).
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Mr. BEVANs. It is recommended that subparagraph (d) subdivision
(4) of section 332 be amended to read as follows:

(4) Ascertain import costs and port costs as defined in subdivision (2) of this
section, of such representative articles so selected.

You will note I have used a new term there "port costs." I shall
define that in the definition under subdivision (e.

And that subdivision (e) be amended to read as follows:
(e) Definitions--when used in this subdivision and in sbdivision (d)-
1) The term "article" includes any commodity, whether grown, produced,

fabricated, manufactured or manipulated.

There is no change there. (Continues reading:)
(2) The term "port cost" means the price at which an article is freely offered

for sale in the ordinary course of trade in the usual wholesale quantities for
exportation to the United States plus, when not included in such price, all neces-
sary expenses, exclusive of customs duties, of bringing suchimported articles to
the United States.

(3) The term "import cost" means the price at which an article is freely offered
for sale in the ordinary course of trade in the usual wholesale quantities for ex-
portation to th United States, plus, when not Included In such price, all necessary
expenses exclusive of customs duties, of bringing such Imported article to the
United States and general expenses and profit representative of the usual per-
ceptages based on the selling price of the wholesaler to all purchasers in the prin-
cipal markets of the United States, in the ordinary course of trade and in the usual
wholesale quantities in such market.

Senator GEORGE. The change you recommend merely calls for
additional information as one of the elements?

Mr. BEVANS. Yes, sir; additional information upon which a proper
comparison can be made if you are comparing the selling price of the
domestic article with the imported. There is no proper basis, in our
opinion, for a determination between the comparison of the selling
price in the United States of the domestic article and the import costs
as defined in subdivision (e), which is merely the port cost; that is
laid down .coe without any of the additional expc.nscs and overhead
which are incurred on that article to the point of meeting the domestic
article in competition in this market.

Senator WALSH of Massachusetts. The result would be an increase
in what is known as import costs on various articles?

Mr. BEVANS. Yes, sir.
My proposed definition of "import cost" would be the same as

the present definition of "import costs" with the addition of the
general expenses and profit, which is a proper basis of comparison,
m my opinion.

Now, gentlemen I would like to turn to section 336 which is
the so-called flexible provision. The title of it is "Equalization of
Competitive Conditions."

Senator BINGHAM. What subsection?
Mr. BEVANS. I am considering first subparagraph (a) section 336.
We are opposed to the changing of rates of duty by thelresidcnt,

or by any other official or commission, as we believe that the fixing
of rates of duty on imported merchandise Should be done by Congress.

In order that Congress may have the proper information upon
which to make the necessary adjustments of rates of duty we believe
that the Tariff Commission, with the powers of investigation con-
ferred upon it by section 332, is an important aid to Congress in
determining what rates of duty shall be assessed on imported mer-
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chandise, and that as a fact-finding commission it should -be
continued.

The present section 315 of the tariff act of 1922, delegates to the
President the right to adjust rates of duty, within certain limitation,
in order to equalize the differences in cost of production of articles
wholly or in part the growth or product of the United States, and
like or similar articles wholly or in part the growth or product of
competing foreign .countries.

That section was declared constitutional by the Supreme Court
of the United States, in an opinion written Apil 9, 1928, in the case
of J. W. Hampton, jr., Co., petitioner, v. United States, No. 242,
October term, 1927, published in Treasury Decision 42706.

It is apparent from a reading of that decision that the constitu.
tionality of section 315 was sustained because on its face said section
authorizes the President to adjust a rate of duty, with a limit of 50
per cent, to meet a difference in foreign and domestic costs of pro.
duction of an article-an arithmetical computation.

That is evidenced by a statement made by the Supreme Court, in
its decision, that its conclusion is amply sustained ini Field v. Clark
(142 U. S. 649, 680), for the reason that the decision referred to
(Field t). Clark) involved a case whore Congress had definitely fixed
rates of duty on certain articles, but provided that such rates should
not be assessed unless foreign countries imposed duties or other
exactions upon agricultural or other products of the United States.

Section 316 as proposed in H. R. 2667, empowers the President
to change ad valorem rates of duty, with the same limitation of 50
per cent, not upon an ascertained difference between the foreign
and domestic costs of production of an article but to equalize differ.
ences in conditions of competition.

It is obvious that the language in section 336 is much broader
than that in the present section 315. While the difference be.
tween foreign and domestic costs of production are, at least in theory,
definitely ascertainable, and the adjustment of a rate of duty to meet
such differences a mere matter of computation, it is apparent that
there may be many differences in conditions of competition that
can not be reduced to money equivalents and that, therefore, any
attempted adjustment of rates to meet such differences must nec*
sarlybe a matter of exercise of discretion on the part of the President.

While Congress may have provided a yardstick in the present
section 315, by which the President may adjust ad valorem duties
without the exercise of any discretion, certainly by the change in the
language no definite measure whatever is provided, and the adjust.
ment of * rate in such a case by the President is, m fact, the fixin
of a rate according to his discretion. We believe that this is a
function committed- by the Constitution only to Congress.

Senator REED. Did you hear Mr. Gray's testimony?
Mr. BEvANS. Yes, sir.
Senator REED. He would add additional elements, any one of

which at present might, in the discretion of the President or the
Tariff Commission, be used to change the duty.

Mr. BEVANS. And even more adding to the doubt as to the con.
* stitutionality of the provisions.. Senator EDGE. How can you decide that until the Supreme Court
passes upon it, as they have upon section 315?
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Mr. BEvANs. The proposed section, we believe, is of doubtful
constitutionality. Certainly the decision of the Supreme Court on
section 315 would not be controlling, because you have entirely
different language in this proposed section, and certainly much
broader language.

Senator EDGE. I repeat you can not tell it is unconstitutional until
the Supreme Court passes upon it.

Senator COUZENs. Everybody knows we tested section 315 and
found it constitutional.

Mr. BEvANs. I can not forecast the decision of the Supreme Court
upon any particular issue but it seems to me there are certain estab-
lished law and principles of law that may lead us to form a pretty
definite idea in our minds as to whether or not a given law is of doubt-
ful constitutionality. Of course, if Congress proposes to enact a law
for the purpose of having it tested out, that is a different matter.

Senator KING. You act upon the presumption that Senators and
Congressmen have to respect their oaths and the law and try to enact
a constitutional law?

Mr. BEv ms. Yes, sir; and there are some very good lawyers in the
Senate.

Senator KING. And that same thing would apply to articles on the
free list?

Mr. BEVANS. Yes.
Senator KING. It would apply to anybody?
Mr. BvA.s. Yes. In our opinion, Congress is solely authorized

to levy taxes in the form of duties upon imported products, and not
the President or any other body.

We recommend that the Tariff Commission report direct to Congress
and that section 336 be eliminated from the proposed law. If-this
recommendation is adopted section 332 will necessarily require
amendment.

If our recommendation is not adopted we urge that section 336 be
redrawn for the reasons we have stated; that is, if we are going to have
a flexible provision, if we are going to commit to the President the

ht to adjust rates, let us have something far more definite than to
adjust them upon conditions of competition, a very doubtful, in-
definite measure, in my opinion.

We recommend also, if section 336 is enacted into law, that there be
an amendment of sub-divisions (1) and (2) of sub-paragraph (d).

Subparagraph (d) provides that the President, in ascertaiming the
differences m the conditions of competition between domestic articles
and like or similar competitive imported articles, shall take into con-
sideration, under subdivision (1):
the cost of production of the domestic article, or the price at which such article
is freely offered for sale to all purchasers in the principal market or markets of
the United States, in the ordinary course of trade and in the usual wholesale
quantities in such markets.

And, under subdivision (2):
the cost of production of the imported article, or the price or value set forth in its
invoice, or its import cost as defined in subparagraph (e) of section 332.

There again we have a comparison that may be adopted of bhe
selling price of the domestic article with the port cost of the foreign
article, and as I have stated in connection with section 332, we think
is not a proper basis of comparison.
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The proper basis of comparison would be, first, the cost of produc.
tion of the domestic article with the cost of production of the importid
article, and in the absence of such cost of production its port cost;
second, the selling price of the domestic article in the markets of the
United States, in the usual wholesale quantities and in the ordinary
course of trade, with th6 import cost as we defined this term in our
suggested amendment to subdivision (e) of section 332.

We, therefore, recommend that these definitions be amended
accordingly.

Now, I also want to say something with respect to the definition of"similarity" •
We also recommend that the definition of similarity in subdivision

(2) of subparagraph (g) be changed, as the language used in the
proposed subdivision is too broad. Under this proposed definition,
we believe that it would be possible to compare articles which may
differ very essentially in material, construction, and value.

The United States Court of Customs Appeals, now the'United
States Court of Customs and Patent Appeals, has defined simi-
larity" under our customs law, and I think the definition is a very
apt one and can be very properly written into -this act.

The definition is as follows:
An imported article shall be considered like or similar to and competitive with

a domestic article, if such imported and domestic articles are made of approxi.
mately the same materials, are commercially interchangeable, and are adapted
to substantially the same uses, and are so used.

The effective date of the President's proclamation is 30 days. We
think that if section 336 is enacted into law that that 30 days should
be changed to 90 days in order to exclude from the proclamation
merchandise that is on order and transit from distant countries. It
means that a rate may be changed by the President and merchandise
that has been purchased already and is on the high seas will be caught
with that high rate of duty. We think 90 days is a fairer limitation
than 30 days.

Senator COUZENS. If the rate were reduced you would want a
shorter length of time?

Mr. BE ANS. We may possibly [smilingly]. But we have not had
very many reductions, except on paint brush handles and Bob White
quails, which wouldnot benefit'us very much.

Senator HARRISON. What was that?
Mr. BEVANS. We have had some reduction on Bob White quail

from Mexico, and I think on paint brushes from France.
Senator EDGE. The application has not been made to peanuts yet,

has it?
Mr. BEVANS. I don't know. I have not been especially inter-

esed in peanuts since I was a boy.
Senator SMOOT. You would be in Bob' White quails?
Mr. BEVANS. How is that?
Senator SMOOT. You would be interested in the quail, I suppose?
Mr. BEVANS. No, sir. But the Bob White quail and the paint

brush handles-
Senator SMOOT. You were interested in. those too?
Mr. BEVANS. Not in theimportation of them, no, Senator. Some-

times I eat quail, but not very often. But I wasinterested in notig
in the published decisions the reduction of duty-0 o Bob White quail.
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Senator SMOOT. Of course, you are repeating what I have heard so

,often on the floor of the Senate.
Senator THOMAS of Oklahoma. Is it not a fact that the tariff was

reduced on disinfectants also?
Mr. BEVANS. I really do not know, Senator. I have not followed

the President's reductions of duty for the last six or eight months, or
perhaps a little longer.

Senator KING. There have been four or five articles on which re-
ductions were made, two of which have been asked by manufacturers
in the United States.

Mr. BEVANS. I would now like to refer to section 337, unfair prac-
tices in import trade.

We think this section should be eliminated entirely from the pro-
posed tariff act.

Senator REED. What section is that?
Mr. BEVANS. Unfair practices in import trade.
Senator KING. You mean the whole section?
Mr. BEVANS. Yes, sir, the whole section.
We recommend that this section be eliminated from the law. It is

now being a plied to the infringement of patents, as evidenced by the
recent Bakelite case involving synthetic phenolic resin. In that case
a temporary order was issued by the President, upon a complaint
filed by the Bakelite Corporation, excluding from entry articles made
of synthetic phenolic resin, Which were alleged to infringe the patent
rights of the Bakelite Corporation.

The Tariff Commission took jurisdiction of that-case, and we had
a trial before the Tariff Comnussion of a patent infringement case,
with the introduction of evidence by experts to show the prior state
of the patent art and the scope and validity of the claims as to the
alleged infringement.

Objection was made to the jurisdiction of the commission. at that
time but the commission nevertheless decided that it was within the
term "unfair competition." That issue is pending now before the
United States Board of Customs Appeals.

Senator KING. Wouldn't that objection be met, pertaining merely
to that one matter, if there was an exception made that where it
involved an alleged infringement of a patent then that question
should be determined by the courts before the Tariff Commission or
the President should act?

Mr. BEVANS.. But every act of unfair competition has now an ade-
quate remedy by a court of competent jurisdiction. Any manu-
facturer or dealer who complains of unfair competition on the part
of any other dealer or manufacturer in the dressing up of a package
of one to. imitate the other or in the imitation of the trade-mark or
in any other unfair acts, has his remedy in the United States courts,
where the case can be properly tried, heard before judges who are
trained in the law, and a proper decision can be rendered. And we
see no reason why. these questions of unfair competition should be
committed to a commission.
' Senator SHORTEIDGE. Has the present Court of Customs Appeals
jurisdiction over such matters?

Mr. BEVANS. Section 337 now provides, or section 316 now
provides, that upon a finding made by the Tariff :Commission an
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appeal may be taken to the Court of Customs Appeals in the same
manner that an appeal would be taken from the United States QW,
toms Court.

Just what that means we do not know. We do not know whether
the appellate court has the right to review only the questions of law
or whether it has the right to review the findings of fact made by the
commission.

And, further, when we get through with it, according to the wording
of the law, we think the President may ignore it all and act as he
sees fit in the case, because he is not bound to follow either the dec6
sion of the court or the recommendation of the commission.

Senator SHORTR'IDGE. Does this statute confer jurisdiction upon the
Court of Customs Appeals, including the power to review the matters
you are just discussing? The question is, Mr. Bevans, what is ita
Jurisdiction, if fixed by the statute?

Mr. BEVANS. Its jurisdiction must be like that of the Tariff Com.
mission. If in the Tariff Commission, in the first instance, there is
a right to consider as an act of unfair competition an infringement of
a patent, then the Court of Customs Appeals has the right to con.
sider that finding upon appeal. So whatever may properly come
under the present section 316 before the Tariff Commission may be
properly reviewed by the Court of Appeals.

And it is our position, as I have stated, that there is no necessity
for this section of the law, that there is an adequate remedy in the
duly constituted courts where we have a proper trial of the case and
a review. We can not properly try an infringement of patents, if
the infringement is unfair competition, before the Tariff Commission.
That is not the body that is qualified to try infringements of patent&
We had 1,200 or more pages of patent experts' testimony before the
Tariff Commission.

Senator SAcKmE. Wouldn't that manner of doing it delay the
relief of the American manufacturer for an indefinite period, and
isn't this a quicker way of getting at it? And isn't the import a
privilege, anyway?

Mr. BzvANs. The importation, as the Senator says, is a privilege.
Senator. SACKETT. If you are importing an infringed trade-mark or

an infringed patent right, this is the quickest way to get at it?
-Mr. BEvANs. I thifk there would be very grave doubt as to its
being the quickest way, because the Tariff Commission has to make

-its investigation, have its hearing, and an appeal may be taken to
the Court of Patent Appeals. Then the matter goes to the Presi.
dent and the President considers it. Then the first importation that
is excluded may be protested under the law. The law gives the
importer the right to protest a decision of the collector of excluding
any merehandiie from entry, for any reason. It may be protestem
and carried on up through the courts, possibly to the Supreme Court
of the United States. I believe you have as quick, and certainly as
adequate, a remedy in the United States courts.

Nrow, may I finish this one section?
If the third section is to be reenacted, that part that is given the

President the right to issue an order of embargo before investigation
has been made, should be eliminated.

In the Bakelite case we had this situation. The Bakelite corpora-
tion preferred a complaint to the Tariff Commission in which it
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alleged that certain of its patents were being infringed, not by any
Particular importers but by importers :in general. And the Tariff
Commission recommended to the President that a temporary em-
bargo be issued. So overnight all merchandise in the various ports
of our country was refused delivery upon the ground that it might
infringe the Bakelite Corporation's patents.

In patent litigation when you go into a United States court and
ask for a preliminary injunction-and that is all this embargo is-
you can not get that to-day out of a United States court upon a
patent unless that patent has been litigated before and there has been

some finding of the court as to it validity.
Even at that, the complainant who is asking for that injunction

has to put up a bond to cover the damages to the defendant in case
there is no infringement and his case is dismissed.

But here we have a proposition where this injunction, this pre-
liminary injunction, was issued and all of this merchandise was
excluded.

There was a period of more than a year, I think, before the first
patent expired.If when we get through with this litigation the ultimate decision
should be that the Tariff Commission had no jurisdiction over this
complaint based wholly upon an infringement of a patent, or if it is a
decision that there was no infringement of a patent, all that the
Bakelite people can say is, "Well, we are sorry, gentlemen, we caused
you the loss of thousands of dollars."

If the President is to be given the right to issue overnight with uo
opportunity on the part of the importers who are concerned to meet
it, a proclamation to bar this merchandise from entry into this
country merely upon a complaint of somebody that it is unfair
competition, then you should write into the law a provision requiring
the complainant to put up a bond so that if the complaint is unfounded
on final decision we will be able to collect in some measure the losses
we have sustained by having had our merchandise excluded from
entry.

Senator REED. In other words, you would make the proviso to
let everybody import under bond pending the investigation?

Mr. B vANs. I would require the domestic interest at the time of
filing complaint to give a bond to indemnify all those whose mer-
chandise is excluded-in the event the complaint is found to be un-
founded.

We can import under bond now. And our people have brought
in some shipments under bond under this Bakelite embargo, but the
bond is given that merchandise will be redelivered in the event the
embargo is made final.
. Manifestly the only purpose i putting up the bond was to get the

merchandise and sell it. So if eventually it should be decided that
this complaint is well founded and that it is within the jurisdiction
of the Tariff Commission and the embargo should be made permanent,
we are liable for the face of this bond, which, I think is double the
invoice value of the merchandise. It is not to be paia to the Bake-
lite Corporation but to be paid to the United States Government.
So it is a serious situation.

. Senator SAoxKETT. It is a very difficult measure of damages to
collect on that bond?



TARIFF ACT O 1929 -

Mr. BEVANS. I do not think we have any more difficulty in meas.
uring the damages than we have in a patent infringement suit where
a referee or a master is appointed to determine the damage. And
while I am not so familiar with patent litigation as I was once, gener-
ally I think that the damages are measured by the profits that the
complainant would have made had he not been prevented from
selling by the infringement of the defendant.

Senator WALSH of Massachusetts. Is that all you have?
Mr. BEVANS. No, I have some other sections, but I understand

the committee wishes to adjourn.
Senator SMOOT. No, I want you to get through.
Mr. BEVANS. I will now take up section 489, additional duties.

The provision I am addressing myself to in this paragraph is that
which requires the collector to seize merchandise if the appraised
value exceeds the entered value by more than 100 per cent. In
other words, the entry is considered to be presumptively fraudulent.

What happens is this: There may be many cases where the ap.
praised value will exceed the entered value, which is due entirely to
a change in the basis of appraisement. I might cite, for instance,
dyestuffs or any article which may be dutiable under 27 and 28,
where the basis of appraisement shifts from foreign value to the
selling price in the United States of a similar competitive product.
In every one of those cases it is necessary for the collector to make a
technical seizure of the merchandise, for the importer to file an appli-
cation with the Secretary of the Treasury, a petition rebutting the
alleged presumption of fraud, and asking that his merchandise be
released from seizure.

It is our opinion that there is no necessity for this provision, for
the reason that we have two sections, 591 and 592, which provide
specifically for fraudulent entries. One authorizes the seizure of the
merchandise or a suit for forfeiture value and the other authorizes a
criminal procedure for having guilty knowledge.

So as thos3 two sections cover fully a case of this kind, I see no
reason why every case should be regarded as presumptively fraudu-
lent, and why this red tape should have to be resorted to.

Senator KING. It is your suggestion now that the entire section 489
with all of its prbvisions-

Mr. BEVANS. Only that provision which relates to the appraised
value, if the appraised value exceeds the entered value by more than
100 per cent.

Senator KING. From there down to the end of the section your
contention is that that should go out?

Mr. BEVANs. To the end, yes; down to "presumption of fraud by
sufficient evidence."

Senator SHORTRIDGE. Is it difficult to overcome that presumption
in a case where there is that vast difference?

Mr. BEvANs. Senator, it is not difficult to overcome that pre-
sumption, but it 'takes -considerable time and puts into operation
considerable of the Government's machinery, and, as I see it, does
not accomplish any real purpose. You see -the. collector, must
technically geize the merchandise although heknows there i no fraud.
If there were fraud he would have to proceed under section 591. '

Senator SIORTRID( . That is the very. point. Are there many
instances where there would be that great difference in value and yet
be perfectly honest?
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Mr. BEvANs: Yes; there are quite a number of cases. Wherever
there is a shift to the United States value, wherever there happens.
to be no open export or open foreign market value and the basis of
appraisement goes to the United States Value, there may be con-'
siderable advance there. But it is particularly true where you go to
the American selling price.

Section 501, notice of reappraisement.
Senator KING.' Section 501, I suppose you refer to?
Mr. BEVANS. Yes, sir' section 501.
In our brief on valuation we recommended against the adoption

of the proposed finality of appraisement. If the provision in section
402 for finality of appraisement.is eliminated, then it would be nec-
essary to make some amendments in section 501; that is, the words
"subject to the provisions of subdivision (b) of section 402 in this act
relating to a review." I' .

Senator SHORTnIDGE. "Relating to- review of the appraiser's
decision by the Secretary of the Treasury"?

Mr. BEVANS. Yes, sir. That should come out. And, of course,
the "the" in front of the decision of the appraiser's should start a new
sentence.

In the first part of the section we believe the present language should
be used as to notice of appraisement, that is, that the collector shall
give written notice of appraisement to the consignee, his agent or his
attorney. That wquld eliminate all of .the matter thereafter down to
the provision that I have just asked be stricken out, that is, down to
"subject to the provisions of subdivision (b)."

That has worked very satisfactorily and we believe it should be
continued in its-present form, y a

Now, there is an addition to this section "the value found by the
appraiser shall be presumed to be the value of the merchandise, andi
the burden shall rest upon the party who challenges its correctness to
prove otherwise." . ,

Senator SHORTRIDGE. Is that in the law now?
Mr. BE vANS. No, sir. That has been inserted.
Senator WALsH of Massachusetts. Inserted by the House.
Mr. BEVANS. That has been inserted.
Senator SMOOT. Do you have reference to page 452?
Senator WALSH of Massachusetts. The last paragraph.
Mr. BEVANS. It is 256 on mine.
The value found by the appraiser shall be presumed to be the value of the

merchandise, and the burden shall rest upon the party who challenges its cor-
rectness to prove otherwise.

That is new matter.
Under the present practice and under the proposed practice when

an appeal is taken from the decision 'bf the appraiser it goes before a
single judge. And that is an appraisement de novo. There is, there-
fore, no reason, so far as I can see, why either one of the parties to
that litigation should come in before the single judge for a new ap-
praisal of merchandise with any greater presumption of correctness
attaching to his action than to the case of the other party.

Senator SHORTRIDGE. The appraiser is a sworn officer, he is pre-
stned to discharge his duties, and his findings ought to be given
some weight.

81.
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Mr. BE ANS. They are given some weight. Here is the practice
now as established by the appellad court. There is no greater pre.
sumption of correctness attaching to the appraiser's return than ;here
is to the invoice price of the merchandise, which is presumed to be
the price paid in the open markets of the foreign countries. But the
importer taking the appeal is the moving party, and he must take the
initiative. But as soon as he has introduced evidence which, while
it may not be conclusive, is substantial evidence tending to show that
the appraised value is incorrect, the burden shifts to the Government
to dispute that evidence or to establish the correctness of the ap.
praised value. That I think, is as it should be.

Senator GEORGE. Wu do not mean to say he could simply go there
and offer th invoice and overcome the prima facie case made by the
finding of the appraiser?

Mr. BEVANS. He can go there and offer his invoice. His invoice, as
a matter of fact, is already in the case.

Senator GEORGE. Not in the case as evidence?
Mr. BEvANS. If he supports that by going upon the stand and

swearing that he bought his merchandise in the open market and
that the price shown is the price actually paid, and that it was priced
to him without any special concessions, that is sufficient to shift the
burden to the Government to disprove the fact that that is the open
price.

Senator SHORTRIDGE. Such a case is heard by, one of the judges
of the Customs Court, is it not?

Mr. BEVANS. Yes, sir; and then it is reviewed by three of the
judges, and then by the Court of Customs and Patent Appeals.

Senator GEORGE. What is the provision to which you are objecting?
Mr. BEVANS. This provision says, "The burden shall rest .upon

the party who challenges its correctness to prove otherwise."
We say that there is no greater presumption of correctness, at-

taching to it than there is to the invoice value, and that the burden
is upon the moving party to introduce substantial evidence to show
that his value is correct. But he does not have to go beyond that
point. There must be some reason why the appraiser advanced the
price. It is not a secret. If the importer has produced evidence,
which, while it may be met by evidence on the part of thd appraiser,
and while it may not be conclusive, yet it is substantial evidence
that his entry value is correct why shouldn't the Government then
defend the value that it has advanced his goods to?

Senator REED. In every other tax law the Government's assess-
ment is prima facie correct, and the burden is upon the man who has
all the information at his finger tips to show that it is incorrect.

Mr. BEVANS. In the case of appraisement of merchandise we have
quite a different situation.

Senator SimMONS. Is that so Senator, where the law provides for
a do novo trial before the appellate court?

Mr. REED. Yes; I know it is so in the Income Tax case.
Senator SimMONs. If the law provided for a review that would be

true; but if it is de novo that means all of the fact that were in control.
very in the lower court are likewise in controversy in the upper court.

Senator GEORGE. But this is a case of appeal.
Mr. BEVANS. No; this is not an appeal; it is called an appeal but it

is a proceeding de novo. There used to be two such proceedings de

NI
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ovo. The re-reappraisement which now no longer exists was an-
ther appraisoment where you introduced the testimony all over
gain. Bt now you have the return of the appraiser, then you go

before the single fudge and introduce the testimony on both sides, andhe finds a value, he appraises the merchandise. Then you appeal for
a review to three judges, and you can introduce no further evidence.
That is entirely a review. Then you can go to the Court of CustomsAppeals on questions of law only.

Senator SMOOT. Wouldn't the Government of the United States be
utterly helpless if this provision were out of the bill? This is vir-
tually what they have been following in the years past, isn't it?

Mr. BEVANS. No, sir; I have just cited the practice as established
by the Appellate Court.

And you have this situation*: The appraiser may say "I don't
know I have no definite information that I can rely upon absolutelythat this value is too low, but I think it is, and I am going to advance
it 20 per cent.

Senator KiNG. Then he advances it?
Mr. BEVANS. He advances it, say, 20 per. cent.
Senator SHORTRIDGE. Pardon me just a moment. I do not wish

to delay the committee or the witness, but let me ask this question.
This proposed section reads:

"The value found by the appraiser shall be presumed to be the
value of the merchandise "--stopping there. The appraiser makes
some inquiry, does he not?

Mr. BEVANS. He is supposed to do so.
Senator SHORTRIDGPE. In the performance of his duty?
Mr. BEVANS. Yes, sir.
Senator SHORTRIDGE. In the performance of his duty he would

make some inquiry?
Mr. B.vAWNS les, sir.
Senator SHORTRIDGE. For the purpose of determining the value of

the merchandise?
Mr. BEVANS. Yes, sir.
Senator SHORITIDGE. Now, he is a sworn officer?
Mr. BEVANS. Yes, sir.
Senator SHOETRIDGE. Do you know whether he has the power toadminister oaths in and about his inquiry to get at the true value of

he merchandise?
Mr. BEVANS. I do not know definitely. I think he probably would

have the right. I am not so sure about it.
Seantor SHORTRIDGE. If he had performed his duty honestly and

with intelligence and makes a finding to which the, importer objects,
the importer may take that before the court, as I understand the
procedure?

Mr. BEVANS. Yes; that is true.
Senator SHORTRIDGE. To the Customs Court, made up of several

judges, but to be heard in the first instance by one of them?
5r. BEVANS. Yes, sir.
Senator SHORTRIDGE. One division of that court?
Mr. BEVANS. Yes, sir.
Senator SHORTRIDGE. Is that right?
Mr. BEVANS. By a single judge first.
Senator SHORTRIDGE. A single judge, you say?
Mr. BEvAis. Yes, sir.
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.Senator SHORTRIDGE. You object to the finding of the appraiser
being given any presumptive value?

Mr. BEVANS. Yes, sir. That is what I object to, and, for thi
reason-

Senator SHORTRIDGE. Pardon me for just a moment, and then I
will be glad to have your reasons.

Mr. BEVANS. Very well.
Senator SHORTRIDGE. It is suggested that this finding be presump.

tively correct.
Mr. BEVANS. Yes, sir.
Senator SHORTRIDGE. "And the burden shall rest upon the party

who challenges its correctness to prove otherwise"?
Mr. BEVANS. Yes, sir.
Senator SHORTRIDGE. Well, you object to that procedure?
Mr. BEVANS. Yes; I do. And I will give you one illustration why

I object to it.
Certain Chinese rugs were appraised by the appraiser upon a basis

of United States value upon the theory that there was no open mar.
ket, either for consumption in China or for export. He based that
upon certain reports that he received from a Government investi.
gating officer. We did not see those reports. We appealed for
reappraisement.

When we came before the single judge, if we produced affidavits
from manufacturers in China that they freely offered their goods
for export, I think that thereupon the burden should have been upon
the appraiser to show the evidence upon which he appraised the
merchandise.

Now, we have produced substantial evidence in the form of affli.
davits, which is admissible in reappraisemont cases. We have gone
as far as we can, unless we bring manufacturers in person from China.
The affidavit of the foreign manufacturer that he is selling, or is
Willing to sell, or is freely offering his goods at the price in the usual
wholesale quantities, coupled with the fact that our invoice before
the consul shows that to be the price paid, I think shifts any burden
that might exist to the appraising officer.

Senator KING. Wouldn't that evidence have sufficient probative
value to overcome the presumption which arose of the correction of
the decision of the appraiser?. If it does not have sufficient proba.
tive value, and that presumption attaching to the accuracy and the
validity of his appraisement is deemed superior to that proof which
you say was offered in that particular case, then I think your con.
tention is right. But it would seem to me, if I were a judge, it would
seem to me that any judge would hold that if you offered those affi.
davits to which you referred that then that presumption of the cor.
rectness of the appraiser's report would be overcome, and then the
burden would shift to the Government.

Mr. BEvANS. That is true.
Senator SHORTRIDGE. But it is not a conclusive presumption?
Mr. BEVANS. It says "shall prove the correctness of his case."
Senator SHORTRIDGE: Yes, by competent evidence.
Mr. BE ANS: But it must be conclusive.
Senator SHORTRIDGE: No, not at all.
Mr. BEVANS: That is how I read it. When you say a man must

prove his case you mean beyond a reasonable doubt.
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Senator REED: No, not at all.
Senator SHORTRIDGE: There is no such language here as "beyond

a reasonable doubt."
Senator KING. It seems to me it all depends upon the interpreta-

ton placed upon that by the judge. If the judge holds that presump-
tion has so much validity and so much strength as to overcome that
prima facie case which you have made on the other side, then your
contention is right.
.Senator DENEEN. The language itself shows it. The other party

must prove otherwise.
Mr. BEVANS. Then why insert it as new matter in this bill?
Senator DENEEN. Because the importer would know exactly. He

is not required to bring his witnesses from foreign lands; he may use
catalogues and reports and records and depositions.

Mr. BEVANS. What you have stated, Senator, is the present prac-
tice under the existing law. If there isn't some purpose in changing
it, why put this in?

Senator KING. I was going to ask you if there has been any trouble
with regard to that?

Mr. BEVANS. It is put in, I think, to meet the decision of the
appellate court that there is no greater presumption of correctness
attaching to the appraiser's return in an appraisement de novo than
there is in the presumption of the correctness of theprice paid in the
open market, but that the importer taking the appeal must take the
initiative and must introduce some substantial evidence which, while
not conclusive, is substantial evidence that tends to support his
entry value, whereupon it becomes conclusive unless the Government
shows why it changed that entered value.

Senator SHORTRIDGE. If I understand you, I am surprised that
any court would ever make any such ruling.

Senator CONNALLY. You mean it satisfies the judge, though; it
has to satisfy the judge under the present law? He has to be satisfied
that the appraiser's valuation is wrong before he changes it, does he
not?

Mr. BEVANS. He has to be satisfied, yes.
Senator CONNALLY. Your position is that under the law the judge

might decide it like he finds it to be, but with this provision he is
more or less tied. Is that right?

Mr. BEVANS. Yes, sir. The next section that I would like to
refer to is section 504, Dutiable Value. That has been referred to
this morning by Colonel Metz, I think, but I would like to add a
little something to that.

The provision that I want to discuss is this:
* And if it shall appear that such action of the importer on entry was taken
In good faith, after due diligence and inquiry on his part, the collector shall
liquidate the entry in accordance with the final appraisement.

* This section is directed to what is called in practice duress entries.
The appraiser makes an addition on an entry and an appeal for re-
appraisement is filed. Thereafter the importer may, on entries
covering the same merchandise, add on each entry an amount equal
to the advance made by the appraiser in what we call the test case.
If the importer wins the test case, then the duress entries will be
liquidated in accordance with the court's decision. If the importer
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wins his test case it would seem to be of no particular purpose to
have him file a statement with the collector that the additions he
mede on the duress entries were made after due diligence and inquis
on his part and in good faith.

The question is, What is the dutiable value of the merchandise
If the court has decided in the test case that the value he is con.
tending for is the dutiable value of the merchandise and his durem
entries should be liquidated accordingly, it makes no difference
whether he made an inquiry at the start or not; the fact that hs
value is approved by the court of that should be sufficient.

This merely requires the writing of an additional letter to the
collector after the importer has won his case, stating that II proceeded
with due diligence to make inquiry and my additions -were made in
good faith." Of course, if he has won his case they must have been
made in good faith, because the court said he was right.

I believe that should be stricken out.
The CHAIRMAN. I do not see any real reason why it should be

there, but proceed.
Mr. BEvANS. I would like to take up section 516, appeal or protest

by American producers, which is a very important part of the ad.
ministrative section.

We believe that if a domestic interest is to be permitted to come
into a transaction between the Government and the taxpayer he
should be limited at least to those cases involving a rate of duty.
Under the present law and under this section if enacted it has been
held by the Court of Customs Appeals that a domestic interest hes
the right to protest the question of whether or not certain met.
chandise has been properly marked with the country of origin,
because an additional duty of 10 per cent attaches if it is not so
marked; and the higher court has said it is a question of classification
because the collector must decide whether the article is or is not
marked in accordance with the law, and in doing so he is classifying
the goods.

As a matter of fact, call it what you will, the additional 10 per cent
is a penalty imposed for not complying with the marking provision
of the law; and we submit that a domestic interest should not have
any right to protest the question of whether or not importations
comply with the law.

Senator SHORTRIDGE. Who would protest?
Mr. BEVANs. The collector has the right to determine whether the

merchandise is properly marked-
Senator SHORTRIDGE. Certainly.
Mr. BE ANS. And the Treasury Department. A domestic interest

is a taxpayer; and we believe, as a matter of fact, that no taxpayer
should be permitted to come into any proceeding involving the col.
lection of a tax by the Government from an importer, who is also a
taxpayer. You might just as well provide in the income tax law
that any citizen could challenge whether or not another citizen had
correctly paid the amount of his income tax; and if the Commissioner
of Internal Revenue decided that he had paid the proper amount,
then that particular citizen could go into court and hale in the other
taxpayer and try out the question of whether, in fact, he had paid
his entire income tax under the law.
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Subparagraph (b) provides that if the Secretary of the Treasury
does not agree with the contention of the domestic manufacturer,
produce, or wholesaler that the proper rate of duty is not being
assessed, he shall publish his decision with a notice that all merchan-
dise imported or wvithdrawn from warehouse after the expiration of
30 days from such publication will be subject to the decision of the
United States Customs Court in event that a protest is ifiod by the
domestic manufacturer, producer, or wholesaler, and if such a protest
is filed the Secretary shall order the suspension at all ports of all
unliquidated entries of such merchandise imported or withdrawn from
warehouse after the expiration of 30 days from date of such publica-
tion, which unliquidated entries shall be reliquidated later under
the decision of the court.

The effect of that is this. The collector of customs, who has
authority in the first instance to decide the rate and amount of duty
on a given importation, makes his decision. The domestic interest
is not satisfied that the collector has made a proper decision, so he
files a complaint with the Secretary of the Treasury. After investi-
gation the Secretary of the Treasury decides that the collector of
customs has assessed the correct rate. Therefore the importer has
with him the collector of customs and the Treasury Department, the
administrative office of the Government. This provides that theSecretary shall publish the decision that he has disagreed with the

domestic interest, whereupon every importer in the United States
of that particular merchandise is uncertain from that time forward
whether or not the rate of duty he is paying, which has been decided
by the collector and by the Treasury Department to be proper, will
eventually be the rate determined by the court to be the correct
rate.

The domestic interest may file protest within 30 days after theliquidation of the first entry. The liquidation of the first entry at

the port of New York may be three or our or five months thereafter.
Thereupon the Treasury Department suspends the liquidation of
all entries throughout the United States on that class of merchan-
dise-

Senator SHORTRIDGE. Pending the appeal?
Mr. BEVANS. Pending the determination of the appeal; yes. And

it may be a year or possibly two years thereafter before the question
is finally determined.

When the rate is determined the unliquidated entries at the various
ports will be liquidated in accordance with the court's decision.

Inasmuch as the time of liquidation at the ports varies quite
materially-at some ports it may be within 30 days; at other ports,
for instance, at New York, it may be from three to six months or
longer--I think a fair average is six months; so that when the Treasury
Department's order suspending the liquidation is made, it may at
the port of New York find a farge number of entries unliquidated,
while at the port of Chicago it may find a very small number unliqui.
dated.

Senator SHORTRIDGE. If two appeals are pending, one in New
York and one in Chicago, one may be decided before the other?

Mr. BEVENS. Well, it is not quite that, Senator. An a ppeal may
be filed from the liquidation of an entry at the port of New York,
whereupon as soon as that appeal is filed by the domestic interest the
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Secretary orders the suspension of all unliquidated entries of ie.
chandise made 30 days after the publication of his first decisij
stating that he does not agree with the claim of the domestic interest

Senator SHORTRIDGE. It goes where, then-first, to the Customs
Court?

Mr. BEviANs. First to the Customs Court; but at the time the
liquidation is ordered suspended there may be a great many mo
entries at one port unliquidated than at another port, depcndin
upon the speed with which the entries are liquidated. The final
decision of the court will only catch unliquidated entries sus ended
under the secretary's order, so that at a port where the liquidation
are within 30 days the importer will have all his entries liquidated
but a comparatively few so that he will not be caught by the decision
of the court which, if it should decide on a higher rate of duty, be.
comes retroactive, so to speak.

I would like to say that in our opinion Congress in its tariff pro.
visions should provide that the rates of duty shall become effective
equally against importations or withdrawals from warehouse at all
ports, so that the imported merchandise will enter the commerce of
the United States upon an equal basis. This provision, if enacted into
law, will result in unequal taxation and give the right to a domestic
interest, through the simple medium of filing protest, to make uncer.
tain the rate of duty to be ultimately imposed. Upon the filing of
the domestic interest's protest the importer will be compelled to
increase his selling price by the amount of the higher duty sought.

What I mean by that is this, that all the domestic interest has to do
is to file a protest claiming that the rate, instead of being 50 per cent
should be 75 per cent, and immediately the Secretary will suspend
the liquidation which is the final determination by the collector of
the proper rate of duty at all ports throughout the United States.
As it may take from one to two years to determine whether 50 per
cent or 75 per cent is the correct rate, and during that time no im.
porter could sell his goods in these markets without figuring on 75
per cent as the rate of duty, as it would be too great a hazard. The
result is that if 75 per cent makes it impossible for him to import, his
importations are stopped. So even if the domestic interest loses out
in its protest and 50 per cent is ultimately decided to be the correct
rate, he has accomplished his purpose and put the importer out of
business.

Senator SHORTRIDGE. Do I understand you, then, to oppose the
right of appeal to the court from the decision of the collector or the
decision of the Secretary of the Treasury?

Mr. BEVANS. No. My proposal, Sepator, is this, that if the col-
lector has decided a certain rate to be correct and his decision has
been affiriied by the Treasury Department, if that is changed upon
the filing of a protest by the domestic interest, that change should
not be put into effect except as to importations made on or after 30
days from the date of the decision of the court. The importer cer-
tainly in all fairness ought to feel that he is safe in bringing his goods
into this country and selling them when he is paying the duty decided
by the collector of customs and the Secretary of the Treasury to
be the correct rate of duty.

Senator GEORGE. Is this right of protest by the domestic interest
very widely used?
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Mr. BEvANs. It has been used-of course, "widely" is rather a
relative term-it has been used in a number of cases' I have in
mind now the cellophane case which has just been finished. There
have been a number of cases and very important cases.

The CHAIRMAN. Can you give us a few of the important ones?
We will look them up.

Mr. B.vANs. Yes; if the chairman will permit me to cite those
cases to you on a statement that I will make after I leave here.
I can refer to them, but not definitely by T. D. numbers at the present
time.

Senator WALSH. If the importer sells his goods on the theory
that the decision may result in his paying the higher duty, the public
are the losers, are they not?

Mr. BE vANs. They are, most decidedly.
Senator WALSH. And the importer gets very large bonuses?
Mr. BE VANS. Yes; but he has to incur the expenses of the litigation.
I just want to refer to one case that I am particularly familiar

with, and that is the recently decided Cellophane case. Cellophane
is this transparent material used principally for wrapping foodproducts and candy. It looks like gelatin in sheets. For more than
10 years that merchandise has been classified at 25 per cent under a
decision of the court. The Dupont Cellophane Co. protested to the
Treasury Department that the rate of dut should be 60 per cent or
40 cents a pound under paragraph 31. _The Treasury Department
decided that the 25 per cent rate was the correct rate.

Some time thereafter a protest was filed. The case was tried in
the lower court and a very extensive record was made. The question
turned upon what was a compound, and there were at least 10 expert
witnesses four or five for each side. It finally got up to the higher
court and that court decided it was dutiable at 40 cents a pound,
which is the equivalent of about 50 per cent. The lower court
decided first that it was dutiable aL 60 per cent.

Immediately upon the decision of the lower court the collector at
New York proceeded to liquidate the unliquidated entries at this
higher rate, an advance from 25 per cent to 60 per cent on mer-
chandise that had been imported seven and eight months before the
decision of the court but the entries had not been liquidated because
of the fact that the collector is that far behind in his liquidations of
entries so that this importer under that decision, which will be
reduced, now, from 60 per cent to 50 per cent-

Senator SHORTRIDGE. Forty, I thought you said.
Mr. BEVANS. Forty cents is the equivalent of 50 per cent-even

under that the importer will be compelled to pay the Government on
those entries that, had they been liquidated promptly, would have
been settled-he will have to pay the Government about $30,000.
As a matter of fact, with this 50 per cent duty the merchandise can
not be imported and sold and would not have been inported.

So I say that the only fair proposition--if we are going to give the
domestic interest this unusual right to intervene in a transaction
which ought to be wholly and solely between the Government aid
the taxpayer, we certainly should give him the advantage of 30 days'
notice after the final decision in the case is rendered by the court.

There is another provision in that section which relates to appraise-
ment cases. , 'There it is ptovided that when the domestic interest,
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supplies the appraiser with any information as to value upon which
he advances the value of merchandise and an appeal is taken by tbo
importer, the domestic interest furnin such information may
appear in court as a party in interest, which means that he may

V'? appear there with his attorney. Instead of being called by tJ
Government attorney as a witness for the Government, afurnished the Government with the data or inforniatiou upon whief
the appraised value is predicated, he comes in there as a party in
interest.

Senator SHORTRIDGE. He comes in as amicus curie, so to speak
I can go up to the Supreme Court of the United States and ask t0
be heard concerning a decision which they have rendered which I
think affects others than the direct parties litigant. I may ask
permission to file a brief-

Mr. BEVANS. Under certain limitations.
Senator SHORTRIDGE (continuing). In support of a petition for

rehearing.
Mr. BEvANs. Under certain limitations.
Senator SHORTRIDGE. The court is more or less generous in allow.

ing such brief to be filed.
* Mr. BEVANS. Providing the attorneys of the actual parties to the

cause have no objection.
Senator SHORTHIDGE. They can not object.
Mr. BEvANs. I think you will find that is one of the rules of the

Supreme Court.
Senator SHOR'T1RIDGE. They may have that rule, but very many

courts have no such rule.
Mr. BEVANS. But this goes beyond that. You may come into

court, under our practice, as amicus curiae and file a brief. Generally
you are not permitted to participate in the argument-or if you are
permitted to participate in the argument you are certainly never
permitted to participate in the trial of the case, in the examination
of witnesses.

Senator SHORTRIDGE. That may be.
Mr. BEVANS. This permits exafination of witnesses. Why should

an importer, when an appraiser has increased the value of his goods-
it makes no difference where he got the information; he did not get

-it out of the air; he got it somewhere-why should the importer be
compelled to go into a court and face the Government on the one
side, with the Assistant Attorney General's office defending the in.
crease in the amount of duty, and the domestic interest, who is the:
informer, so to speak, on the other, with his attorney, and both of
them participating in the case? Certainly we ought to have suffi-
cient confidence in the Assistant Attorney General's office in its
ability to ably defend the Government.

Senator REED. Where is the provision making the informer a
party?

Senator GEORGE. Page 468, line 21.
The CHAIRMAN. I think the witness' objection is with reference to

page 471, line 14, which is in addition to the present law.
Senator REED. It begins on page 468, line 21..

U Senator SHORTRIDGE. You are objecting to a third party, so to
speak, being heard?

Mr. BEvANS. Not being heard, but to his appearing as a party in
interest, which carries with it the right to examine witnesses.
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Senator SHORTRIDGE. He must betray .an interest; otherwise he
would not be heard. He must show that he is a party in interest, in
effect, before he can be heard.

Mr. B vANs. He simply has to have the interest of an American
manufacturer or producer.

Senator SHORTIDGE. Certainly.
Mr. B.VANS. This is equivalent to my going down to the district

attorney and informing him of a violation of some criminal statute
by an individual, and then having the right to come into court with
my attorney and prosecute--a most unusual proceeding.

Senator bHORTRIDGE. I do not want to prolong it, but let me say
that recently the Supreme Court of the United States rendered a
very far-reaching opinion which affected the whole tax system of
California, as also Oregon. I was requested by our attorney general
to ask the Supreme Court for permission to file a petition as amicus
curise asking for a rehearing, and Oregon made the same request
through Senator McNary. The Supreme Court granted the request.

As I understand it, this proposed law permits the American pro-
ducer to really appear in a given case. Is not that all there is to it?

Mr. BEVANS. No it is more than that. Under our present prac-
tice the Customs (5ourt and the United States Customs Court of
Appeals have been very liberal in granting requests to appear in a
case as amicus curiae. That limits the right to the filing of a brief
or sometimes to participating in the oral argument, but no court, so
far as I know, has permitted anyone not properly a party to a pro-
ceeding not only to file a brief and participate in the oral argument,
but to come into court with his attorney and proceed to adduce
testimony, direct and rebuttal and cross-examination, and so forth.
This will give the domestic interest the right to cross-examine my
witnesses.

Senator SHORTRIDGE. What harm can come from it?
The CHAIRMAN. You did not say how many cases there were. Has

there been more than one case?
Mr. BEVANS. Oh, yes, Senator. There have been a number of

cases. The Cellophane case that I have mentioned was one. There
was a case on sporting powder, which was another.

The CHAIRMAN. That is under paragraph (b). You are talking on
paragraph (a). Paragraph (b) is the classification that I called atten-
tion to. There have-been cases there.

Mr. BEvANs. There never have been any cases on value where the
domestic interest has been permitted to come in as a party in interest,
because we have not that language in the law to-day.

The CHAIRMAN. Yes, we have, just exactly the same in para-
graph (b).

Mr. BEVANS. As a part in interest?
The CHAIRMAN. Yes. It provides that-
Whenever an American manufacturer producer, or wholesaler believes that

the appraised value of any imported merchandise of a class or kind manufactured,
produced, or sold at wholesale by him is too low, he may file with the Fecretary
of the Treasury a complaint setting forth the value at which he believes the
merchandise should be appraised and the facts upon which he bases his belief.
he Secretary shall thereupon tranEmit a copy of such complaint,

And so forth.
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Then, further down, it says:
If the appraiser advances the entered value of merchandise upon the informl

tion furnished by the American manufacturer, producer, or wholesaler and 6
appeal is taken by the consignee, such manufacturer, producer, or wholes*
shall have the right to appear and to be heard as a party in interest, under such
rules as the United States Customs Court may prescribe.

There has been only one case known under that. You have been
talking about (a). I thought it applied to (b). There are a number
of cases under (b), four or five as you stated.

Are you objecting here to the present law with regard to par.
graph (a)?

Mr. BnvANs. Yes. I was in error, Senator, when I stated it wa
new language. I am objecting to the provision.

The CHAIRMAN. There is some new language in (b).
Mr. BEvANs. I am objecting to it on the ground that I have

stated, that if the information is furnished by the domestic interest
to the appraiser and the appraiser adopts that information and
advances the goods and that becomes the appraised value and the
importer files his appeal for reappraisal, the domestic interest can
come into court as a witness and he does not need to come into court
as a party in interest with his attorney, inasmuch as we have the
Assistant Attorney General who is competent to try the case. It
becomes the same as any other reappraisement case.

Senator HARRISON. When was that first incorporated in the law?
Mr. BEVANS. In the act of 1922.
The CHAIRMAN. I think that was the first.
Senator EDGE. Then you are not objecting to any amendment,

but to the existing law?
Mr. BEVANs. To the existing law.
Senator GEORGE. I see that there is a provision made in section

517 for the assessment of damages or penalties for frivolous appeal,
but it is a very negligible and mild penalty--not less than $5 nor more
than $250.

Mr. BEVANS. I do not know that it has ever been applied; I have
no knowledge of it. *

The CHAIRMAN. Let us go on with this case. You have now had
three hours. What is the next point?

Mr. BEVANs. Section 520. I simply want to approve, in behalf of
the council, the change suggested in that section.

Section 521, reiquidation on account of fraud. There the collec-
tor has the right to reliquidate an entry within two years from the
date of any liquidation or reliquidation if he finds probable cause to
believe there is fraud in the case.

We object to the right of the collector to reliquidate within two years
from the date of the last reliquidation. We believe that there should
be some time when the liquidation becomes final. If the collector may
reliquidate because be thinks there may have been some probable
fraud, within two years from the date of the original liquidation, or
a reliquidation it. will be continued for an indefinite period of time.
We think that the language in the present section should be adopted;

The CHAIRMAN. In the old law, or the way the House reports it?
Mr. BEVANS. The old law.
The CHAIRMAN. You want the old law?
Mr. BEVANs. Yes.
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The CHAIRMAN. Proceed.
Mr. BEVANS. Section 623. We have a provision in 623 relating to

bonds.
Senator SHORTRIDGE. Is that a new section?
Mr. BEVANS. Yes, sir. There is a provision in that section which

provides that-
No condition in any such bond shall be held invalid on the ground that such

condition is not specified in the law authorizing or requiring the taking of such
bond.

We believe the Secretary should not be given authority to place
any condition in the bond he may see fit, whether or not that
condition is a necessary one, with respect to the purpose for which
the bond is required. The language quoted makes the bond valid
even if it contains a condition not required by law and is tantamount
to gi ving the Secretary the authority to put in such a condition.

Senator GEORGE. On the theory that it becomes valid as a common
law obligation.

Mr. BEVA-NS. Section 648, separability of provisions-
Senator SHORTRIDGE. What does that mean?
Senator REED. That the whole thing shall not be unconstitutional

because part of it is.
M. BEVANS. It is provided in that section that-

If any provision of this Act, or the application thereof to any person or circum.
stances, is held invalid, the remainder of the act, and the application of such pro-
vision to other persons or circumstances, shall not be affected thereby.

Senator SHORTRID(0E. That is in every statute in nearly every
State.

Senator GEORGE. It does not have to be in the statute.
Mr. BEVANS. As I read that, it would provide that if any part- of

this tariff act is held unconstitutional in a case involving one citizen,
such unconstitutionality would be limited to that particular citizen,
thereby rendering it necessary for another citizen to whom such pro-
vision of law is applied to again contest its validity.

Senator GEORGE. I think you are misinterpreting it.
Mr. BEVANS. It says:

If any provision of this act, or the application thereof to any person or cir-
cumstances, is held invalid, the remainder of the act, and the application of such
provision to other persons or circumstances, shall not be affected thereby.

Senator REED. You know that in codifications of the law that we
pass or that State legislatures pass that clause has become customary.

Mr. BEVANS. Is there any objection to reenactment of the provi.
sion that was deemed sufficient to meet the situation by Congress
in 14t22, as follows:

If any clause, sentence, paragraph, or part of the title shall for any reason be
adjudged by any court of competent jurisdiction to be invalid, such judgment
shall not affect, impair, or invalidate the remainder of said act, but shall be con-
fined in its operation to the clause, sentence, paragraph, or part thereof directly
involved in the controversy In which such judgment shall have been rendered. "

That is directed to the particular clause, irrespective of its applica-
don to one person or another person.

Senator KING. If there is a case carried to the court and any par-
ticular clause or section is declared to be unconstitutional and A is
the party immediately affected in the controversy, the benefits derived

6310-29-voL 17, sPuxmou-7
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therefrom, that is, from the declaration that the law is unconstitu.
tional, would affect all other subsequent cases. It would not only
be stare decisis, but res judicata.

The CHAIRMAN. The language which you have just quoted was the
form used in 1922, but this later form is used and has been used since
that time.

Mr. BEVANS. May I hav the privilege of filing a brief? pa
The CHAIRMAN. Do you want to file a brief besides your state. 5I

ment?
Mr. B3EVANS. Yes, sir. At
(Mr. Bevans submitted the following briefs:)

BRIEF OF THE NATIONAL COUNCIL OF AMERICAN IMPORTERS AND TRADERS (INc.)

Hon. REED SMOOT,
Chairman Committee on Finance,

Washington, D. C.:
The National Council of American Importers and Traders (Inc.), whose

membership is composed of American wholesale and retail merchants located
throughout the United States and who are either directly engaged in Importing aba
merchandise or deal in imported merchandise, has given careful consideration to
the special provisions and the administrative provisions proposed in H. R. 2667,
and desires to submit to your committee its recommendations thereon. The
various sections are referred to in detail hereinafter:

Section 301: Philippine Islands.
Section 302: Porto Rico-Exemption from internal revenue taxes. of
Section 303: Countervailing duties. or.
We have no recommendation to submit to your committee as to these three to

sections. but
Section 304: Marking of imported articles. that
We endorse the change in the existing law, as proposed in subparagraph (a), origi

which commits to the Secretary of the Treasury the administration of the marking pe88
provision. with

We do not endorse, however, the change proposed in subparagraph (b). Under Se
the wording of this subparagraph, the duty of 10 per cent, whigh is in effect a Be
penalty, will attach not only to the failure to properly mark the imported article, Se
but also to the container. Se

An imported article which is properly marked to indicate the country of origin, tax.
Indicates to the consumer the origin of such article and the purpose of the marking Set
section is fulfilled. The marking of the container does not add to the information W
already conveyed.

We can see no reason for the imposition of penal duties because of failure to
mark a container holding an article which is" properly marked to indicate the
country of origin. There are many articles impossible of marking because of B
their physical nature, which are not sold to the consumer in the imported con.
tainer, such as sugar, olives in bulk, .etc. The consumer can, therefore, not be W
informed as to the country of origin of such imported article. It would seem
unnecessary that merchandise of this character should be subject to penalties p
because of failure to mark the container.

We recommend that subparagraph (b) be limited in its application to the
assessment of an additional duty where the articles are not properly marked.
We also suggest that some limitation be placed on the amount to be collected princi
because of failure to mark an article to indicate the country of origin, the ar

Articles of large value, which are imported not legally marked, must pay a The
very much higher penalty than articles of small value. We have knowledge gaph
of such penalty, In the case of a machine, amounting to as high as $170. This the or
certainly is a very high penalty to pay for a minor violation of the tariff law, the U
more especially as the failure to comply is In most instances due to Ignorance bring
of law on the part of the foreign manufacturer. The goods are not released We
from customs custody until they are properly marked, and the consumer Is the U
thus informed as to their origin. There is, therefore, no reason why more than seling
a nominal penalty should be inflicted against the importer. We therefore recom- The ON
mend that the additional duty of 10 per cent be limited to an amount not ex- States.
ceeding $5 for each imported article which is not marked in accordance with if
the requirement of the law. .arisor

duty,
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etitil.. We also recommend that subdivision (b) be enacted in the following language:
Only "(b) Additional duties for failure to mark: If at the time of importation any

article or Its container is not marked, stamped, branded, or labeled in accord-

%s thq lice with the requirements of this section, there shall be levied, collected, and
paid on such article, unless exported under customs supervision, a duty of 10

sinlCn eer centurn of the value of such article, in addition to any other duty imposed
by law, or, if such article is free of duty, there shall be levied, collected, and
paid a duty of 10 per centum of the value thereof: Provided, That the require-

'tate- o ents of this subdivision shall not apply to containers not marked in accordance
with subdivision (a) of this section if the contents of such container are marked,
stamped, branded, or labeled, as provided by subdivision (a) of this section:
And provided further, That in no case shall the additional duty herein provided
eceed the sun of $5 for each imported not marked in accordance with sub.
division (a) of this section."

Section 305: Immoral articles-importation prohibited.
Section 306: Cattle, sheep, swine, and meats-importation prohibited in

certain cases.
Section 307: Convict-made goods-importation prohibited.
Section 308: Temporary free Importation under bond for exportation.

_vhose Section 309: Supplies for certain vessels.
icated Section 310: Free importation of merchandise recovered from sunken and
Darting abandoned vessels.
on to Section 311: Bonded manufacturing warehouses.
2867, Section 312: Bonded smelting warehouses.

The We have no recommendations to make as to these sections.
Section 313: Drawbacks and refunds.
We have no recommendations to make as to this section, with the exception

of subparagraph (c) which relates to "merchandise not conforming to samples
or specifications." We heartily indorse the extension of the drawback privilege

:hree to Imported merchandise which does not conform to sample or specifications,
but we believe that the 10-day limitation gives insufficient time, for the reason
that the imported merchandise is frequently shipped to the purchaser in the

S(a), original packages direct from the pier, or train, or appraisers stores, and It is not
king possible for such purchaser to receive such goods and make an examination

within 10 days. We believe that the time limit should be 30 days.
nder Section 314: Reimportation of tax-free exports.

oct a Section 315: Effective date of rates of duty.
Jche, Section 316: Cuban reciprocity treaty not affected.

Section 317: Tobacco products-exportation free of duty or internal revenue
igim, tax.
,king Section 318: Emergencies.
titon We have no recommendations to make as to these sections.

,e to PART I-UNITED STATES TARIFF COMMISSION
the

ie of Section 330: Organization of the commission.
!on- Section 331: General powers.. b We have no recommendations to make.
iern Section 332: Investigations.
Ie We have no recommendations with respect to subparagraphs (a), (b), and (c).

Subparagraph (d), subdivisions (4) and (5), authorize the Tariff Commission to-
the "(4) Ascertain Import costs of such representative articles so selected;

ted. '(5) Ascertain the grower's, producer's, or manufacturer's selling prices in the
ated principal growing, producing, or manufacturing centers of the United States of

the articles so selected."
a, The term "import costs" as used in subdivision (4) Is defined under subpara-
e graph (e), subdivision (2), to be the freely offered price of the imported article in

'715 the ordinary course of trade, in the usual wholesale quantities, for exportation to
the United States, including all necessary expenses, exclusive of customs duty In

ince bringing such imported article to the United States.
sed We, therefore, have authority for the commission to ascertain selling prices in

Is the United States of the domestic article, while as to the imported article, the
S selling price in the foreign country is to be ascertained, with an addition only of

the expenses of bringing such article from such foreign country to the United
e- States.

Ith If, for the purposes of adjusting rates of duty, it is contemplated that a com-
parison is to be made between the landed cost of the imported article, without
duty, and the manufacturer'd selling price in the United States of the domestic
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article, we submit that this is not a proper basis of comparison. If the sellig cost
price of the domestic article is to be taken, there should be added to the "im por edit
cost" as defined in subparagraph (e), subdivision (2), the usual general expend it Is
and profit. that

The foreign cost plus the necessary expenses of bringing the merchandise to the adju
United States, general expenses and profit (representative of the usual per. 0r
centages based on the selling price of such imported merchandise in the Uned
States), with the amount of duty which is to he determined, represents in it# by
total the figure at which it must meet domestic competition. .

It is recommended that subparagraph (d), subdivision (4) of section 332 ts Whi
amended to read as follows:

"(4) Ascertain import costs and port costs as defined in subdivision (e) of this Is a
8 action, of such representative articles so selected." T

And that subdivision (e) be amended to read as follows:
"(e) Definitions when used in this subdivision and in subdivision (d): be
"(1) The term 'article' includes any commodity, whether grown, produced whic

fabricated, manipulated, or manufactured. W
"(2) The term 'port cost' means the price at which an article is freely offered seeti

for sale in the ordinary course of trade in the usual wholesale quantities for ex. ado
portation to the United States, plus, when not included in such price, all neces. i
sary expenses, exclusive of customs duties, of bringing such imported articles to for
the United States. w

"(3) The term 'import cost' means the price at which an article is freely men
offered for sale in the ordinary course of trade in the usual wholesale quantities for Su
exportation to the United States, plus, where not included in such price, all neces. in t
sary expenses, exclusive of customs duties, of bringing such imported article to 0cor
the Uited States, and general expenses and profit representative of the usual
percentages based on the selling price of the wholesaler to all purchasers in the artic
principal market of the United States, in the ordinary course of trade, and of th
in the usual wholesale quantities in such market." quan

Section 333: Testimony and production of papers. Ar
Section 334: Cooperation with other agencies.
Section 335: Penalty for disclosing of trade secrets. forth
We have no recommendations to make as to these sections.
Section 336: Equalization of competitive conditions. U
We are opposed to the changing of rates of duty by the President, or by any at w

other official or commission, as we firmly believe that the fixing of rates of duty State
on imported merchandise should be done by Congress. In order that Congress can
may have the proper information upon which to make the necexsary adjust. eithe
mnents of rates of duty, we believe that the Tariff Commission, with the powers lo
of investigation conferred upon it by section 332, is an important aid to Congress custo
in determining what rates of duty shall be assessed on imported merchandise, =1

and that as a fact-finding commission it should be continued.
The present section 315 of the tariff act of 1922 delegates to the President the dome

right to adjust rates of duty, within certain limitations, in order to equalize the Asei
differences in cost of production of articles wholly or in part the growth or product dome
of the United States, and like or similar articles wholly or in part the growth or ttles
product of competing foreign countries. attic

That section was declared constitutional by the Supreme Court of the United (e) o
States, in an opinion written April 9, 1928, in the case of J. W. Hampton jr. Co., W
petitioner, v. United States, No. 242, October term 1927, published in T. D. 42706. be w

It is apparent from a reading of that decision that the constitutionality of see. 1(
tion'315 was sustained because on its face said section authorizes the President to prod,
adjust a ratq of duty, with a limit of 50 per cent to meet a difference in foreign with
and domestic costs of production of an article-an arithmetical computation.

This is evidenced by a statement made by the Supreme Court in its decision, pureb
that its conclusion Is amply sustained in Field v. Clark (142 U. S. 649, 680), for of tra
the reason that the decision referred to (Field v. Clark) involved a case where the ii
Congress had definitely fixed rtes of duty on certain articles, but provided that M2."
such rates should not be assessed unless foreign countries Imposed duties or other W
exactions upon agricultural or other products of the United States. PAr

Section 316, as proposed in H. R. 2667, empowers the President to change ad too b
valorem rates of duty, with the same limitation of 50 per cent, not upon an ascer- to col
tained difference between the foreign and domestic costs of production of an arti- ad
cle, but to equalize differences In conditions of competition. Th

It Is obvious that the language In section 336 is much broader than that In Mass
the present section 315. While the differences between foreign and domestic

I
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Belliig costs of production are, at least in theory, definitely ascertainable, and the
mrfpol adjustment of a rate of duty to meet such differences a mere matter of arithmetic,
enMe it is apparent that there may be many differences in conditions of competition

that can not be reduced to money equivalents and that, therefore, any attempted
to the adjustment of rates to meet such differences must necessarily be a matter of

per. exercise of discretion on the part of the President.
While Congress may have provided a yardstick in the present section 315

in it# by which the President may adjust ad valorem duties without the exercise of
any discretion, certainly by the change in the language, no definite measure

32 t* whatever is provided, and the adjustment of a rate in such a case by the President
is, In fact, the fixing of a rate according to his discretion. We believe that this

A this is a function committed by the Constitution only to Congress.
The proposed section, we believe, in therefore of doubtful constitutionality.
Certainly the decision of the Supreme Court on the present section would not

be controlling as to the proposed section 336, because of the change in language
uced which greatly enlarges the scope of the authority conferred upon the President.

We recommend that the Tariff Commission report direct to Congress and that
ifered Netion 336 be eliminated from the proposed law. If this recommendation Is
or ex. ado pted, section 332 will necessarily require amendment.
neces. If our recommendation is not adopted, we urge that section 336 be redrawnles to for the reasons we have stated above.

We recommend also if section 336 Is enacted into law, that there be an amend-
freely ment of subdivisions (1) and (2) of subparagraph (d).
ics for Subparagraph (d) provides that the President, in ascertaining the differences

ece. in the conditions of competition between domestic articles and like or similar
I e to competitive Imported articles, shall take into consideration, under subdivision (1):
uIsual "The cost of production of the domestic article, or the price at which such
,n the article is freely offered for sale to all purchasers in the principal market or markets

and of the United States, in the ordinary course of trade and In the usual wholesaler
quantities in such markets."

And, under sub-division (2):
"The cost of production of the imported article, or the price or value set

forth in its invoice, or its import cost as defined in subparagraph (e) of Section
332."

Under the quoted matter, apparently the President may compare the price
v any at which the domestic article is freely sold in the principal markets of the United
duty States, with the price or value set forth in the invoice, or the import cost. There

ngress can be no proper comparison between the selling price of the domestic article and
just. either the value set forth in the invoice, which is the price actually paid, or the
l'ocr8 import cost, which is defined in section 332 to be the landed cost exclusive ofngreas customs duty, for the reason that this is not the point at which the domestic and

ise, imported articles meet in competition.
The proper basis of comparison would be (1) the cost of production of the

nt the domestic article with the cost of production of the imported article, and in the
ze the absence of such cost of production with its port cost; (2) the selling price of the
:oduct domestic article in the markets of the United States, in the usual wholesale quai-
'th or titles and in the ordinary course of trade, with the import cost of the imported

article as we have defined this term in our suggested amendment to subdivision
united (e) of section 332.

Co., We, therefore, recommend that subdivisions (1) and (2) of subparagraph (d)
2708. be worded as follows:
f see. "(1) Cost of production of the domestic article, as compared with tile cost of

ent to production of the imported article and in the absence of such cost of productionreigs ith its port cost, as defined in subparagraph (e) of section 332; or
in. "(2) The price at which the domestic article is freely offered for sale to all

vision, purchasers in the principal markets of the United States, in the ordinary course3) for of trade and in the usual wholesale quantities in such markets, as compared with
where the import cost of the imported article as defined in subdivision (e) of section

that M32."
other We also recommend that the definition of similarity in subdivision (2) of sub-

paragraph (g) be changed, as the language used in the proposed subdivision is
ige ad too broad. Under this proposed definition, we believe that it would be possible
Ascer- to compare articles which may differ very essentially in material, construction
ayi- and value.

The United States Court of Customs Appeals in United States v. Irving
iat In Massin & Bros. (15 Ct. Cust. Appls. -, T. D. 42714), provides a more definite

nestle
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and fair rule for the determination of this question, and we recommend that i Investi
be adopted. provide

We, therefore, recommend that subdivision (2) of subparagraph (g) be enact mittce
as follows: Amerk

"An imported article shall be considered like or similar to and competition, tAgtio
with a domestic article, if such imported and domestic articles are made d cntra
approximately the same materials, are commercially interchangeable, and M the ins
adapted to substantially the same uses, and are so used." in our

We also recommend that if section 336 is enacted into law, the effective dat Impor
of the President's proclamation b) extended from 30 days as provided in su6 Americ
division (c) to 90 days in order to exclude from such proclamation merchandi market
already sold on order or which is in transit from distant foreign countries. hesitat,

Section 337: Unfair practice in import trade. basis.
We recommend that this section be eliminated from the law. It is now beir ter

applied to the infringement of patents, as evidenced by the recent Bakelite c"(synthetic phenolic resin). In that case, a temporary order was issued by tN e-

President upon a complaint filed by the Bakelte Corporation, excluding from valuati
entry articles made of synthetic phenolic resin which are alleged to infringe tlu mittee
patent rights of the Bakelite Corporation. (T. D. 41512.) from

An infringement of a patent is a matter within the jurisdiction of Uni subiecl-
States courts, and the right of the Tariff Commission to entertain a complaint We
based solely on an infringement of a patent, has been challenged and the ON form,
is now pending before the United States Court of Customs and Patent Appea form,

We believe that this section is not applicable to complaints of that charac* great
but Irrespective of this fact, we are of the opinion that there Is no necessity fe connee
such legislation. A domestic manufacturer has an adequate remedy for all unfak tors M,
acts of competition by an action in the United States courts. Your

If, however, the section is to be reenacted, that part of It giivng the President during
the right to issue an order of embargo before investigation has been made, should follows
be eliminated, as it is unjust. In the Bakelite case, the temporary order wa I "I h
issued by the President upon the mere filing of a complaint on the part of the absolut
Bakelite Corporation with the Tariff Commission, and overnight importers ci The
hundreds of different articles made of synthetic phenolic resin, had their imports AN we
tons stopped, and such as were already imported but not delivered were refused and ad
delivery. United

If it should be finally determined, either that the right to issue such an embark ground
in the case involving infringement of a patent, was not within the power of the 1. T
President, or that in fact there was no infringement, there is no way to recom. than th
pense these importers for the losses they have sustained. A United State 2. T
court, in a patent infringement suit, will not issue a preliminary injunction, unle 3. T
the patent has been previously litigated and declared valid, and then only upon valuathi
the giving of an adequate bond by the plaintiff to meet all damages which may 4. T
be sustained by the defendant in event the suit is not successful. security,

If the President is to be given the right to make a temporary embargo, the As w
domestic interest, on whose complaint such action is taken, should be compelled sition t
to give a bond to answer all damages to the importer, in event said complaint praisem
Is shown to be unfounded, on final decision. ground

Section 338: Discrimination by foreign countries. mittee.
No recommendation.
Section 339: Reenactment of existing law. CHANGE
No recommendations.

TITLE IV-ADMINISTRATIVE PROVISIONS The
mittee

PART I-DEFINITIONS seating
section

Sec. 401. Miscellaneous. The
No recommendations. on its s
Sec. 402. Valuation. ad valoi
We oppose American valuation for the reasons so ably stated by Senator of the it

Smoot of the Committee on Finance, on the floor of the Senate, reported in the United
Congressional Record of April 24, 1922, page 6412, from which we quote the country
following: of whiel

"I am convinced of the wisdom of the decision reached by the committee on The
the subject of valuation. Nothing could be more disturbing to business condi- alternat
tions than a revolutionary change in the basis of valuation. Itprovi(

"If any doubt existed in my mind concerning the undesirability of the whole- United
sale adoption of American valuation it was removed by the so-called Reynolds such ar

the asse
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investigation. This Investigation, for which an appropriation of $100,000 was
provided, was made by the Treasury Department to assist the Finance Com-

OIW mittcein fixing tariff rates in case it was decided to base ad valorem duties on
American valuation. The advocates of American valuation expected this inves-

ti tigation to demonstrate beyond doubt the desirability of their proposal. On the
d contrary, the facts brought out by this investigation demonstrated conclusively
M the inadvisability of breaking completely with the present practice of valuation

in our customs service. It disclosed, as I have pointed out, wide fluctuation in
JIsh importers' margins. It showed also that the value of imported articles in the

American market fluctuated more widely than the value of articles in foreign
markets. Manufacturers even who had first favored American valuation now
hesitate to accept the Senate rates when converted to the American valuation
basis. And well they may, for the Senate rates on foreign valuation offer them
, reater security than equivalent rates based on American values disclosed in the
AN eynolds investigation.,

We attach a copy of the brief which we submitted in opposition to American
ON valuation in 1922, together with a copy of the report made to the Finance Com-
tN mittee by Senator McCumber, and the complete statement of Senator Smoot,
t from which we have quoted, and also other matter having bearing upon thissubject.

We are also opposed to the adoption of United States value, either In its present
Sform that proposed In paragraph (e), section 402 of H. R. 2667, or in any other

form, as a major basis of valuation, for it presents the same difficulties, to a
"r great extent, and Is open to the same objections that have been expressed in
N connection with American valuation in the brief and in the statements of Sena-
Ol tors MeCumber and Smoot to which we have referred.

Your chairman, Senator moot, reaffirmed the position taken by him in 1922,
eat during the progress of the hearing before your committee on June 12 and 13 as
u follows:
Val "I have stated that I was absolutely opposed to it at that time, and I am
t absolutely opposed to It to-day."
01 The reasons given for your chairman's opposition to American valuation
t are we think, sufficient answer to those who have appeared before your committee
Rd and advocated as a major method of appraisement the adoption of so-called

United States valuation, and we desire, therefore, to emphasize these very cogent
0 grounds of objection presented to the United States Senate in 1922:

1. The value of imported articles In the American market fluctuates more widely
than the value of articles In the foreign markets.

el 2. There are wide fluctuations in importers' margins.
a 8. The inadvisability of breaking completely with the present practice of

o valuation in our customs service.
7 4. That rates based on foreign valuation offer domestic manufacturers greater

security than equivalent rates based on American values.
he As we have stated, all of these reasons may with equal force be urged in oppo-
e action to the adoption of United States value in any form as a major basis of ap-
A praisement, and in addition to these reasons there are other very important

grounds of objection, all of which we desire lo present in detail to your com-
mittee.

CHANGE IN BASIS OF VALUATION PROPOSED BY AMERICAN TARIFF LEAGUE AND
OTHERS AT SENATE FINANCE COMMITTEE HEARING

The so-called United States value basis of appraisement presented to your com-
mittee in behalf of the American Tariff League, and approved by others repre-
senting domestic Interests, Is not the United States value basis now provided in
section 402 of the tariff act of 1922 as an alternative appraisement basis.

The Tariff League proposes that imported merchandise shall be appraised
on its selling price in the United States, with a deduction for duty only. The
ad valorem duty would, therefore be assessed not only upon the foreign value
of the Imported article but upon the expenses of transporting such article to the

A United States.-that is, insurance and freight-and also upon profits made in this
country by the American importer, and his overhead expenses, a large proportion
of which necessarily represents wages paid to American labor.

The United States value basis of appraisement now prescribed by law as an
alternative method of appraisement Is, in effect, a theoretical foreign value because
it provides for the deduction from the selling price of the imported article In the
United States of those factors which have been added to the purchase price of
such article to fix such selling price. This method, however, does not result in
the assessment of duty on the true foreign value, except in cases where the over-
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head and profit are respectively less than 8 per cent, for the reason that under
existing law the importer may not deduct actual overhead or actual profit beyond
8 per cent in each case. The dutiable value Is naturally Increased by such exeem

CHANGE IN METHOD OF DETERMINATION OF COST OF PRODUCTION PROPOSED 11
THE BRIEF OF THE AMERICAN TARIFF LEAGUE-TARIFF READJUSTMENT, VOLUNI
18, PAGE 10203

To show the extent to which the proponents of United States value have gon
let us refer to the testimony of Mr. Lurch and the brief wherein Is advocated p
the definition of cost of production-the cost of production in the United State.

"(1) The cost of materials of, and of fabrication, manipulation, or other process
employed In manufacturing or producing such merchandise in the United State,
at a time preceding the date of exportation of the particular merchandise undg
consideration which would ordinarily permit the manufacture or productionthe particular merchandise under consideration in the usual course of busin.'

Certainly nothing can be more unfair and ridiculous than to levy a duty onthe cost of production in the United States when the sole purpose of a duty is

to equalize the foreign and domestic costs.

UNITED STATES VALUE AS AN ALTERNATIVE

United States value, as now embodied in the tariff act as an alternative basic
of appraisement, provides a means whereby appraising officers may have a check
upon the entered value, as stated by Mr. Otto Fix in his testimony before your
Committee, and it serves its Intended function In cases where there is no freely
offered foreign or export value upon which the, ad valorem duties prescribed may
be assessed.

The first witness representing the proponents of the United States value idea
cited an Instance of a French manufacturer who refused to sell any of his goods
in France to the American trade, but made his sales here through his American
house. Duty was paid on an extremely low factory price, the merchandise being
rebilled to the customers here on a higher basis.

Under the tariff act of 1922 such merchandise would be assessed upon a United
States valuation basis, due allowance being made for duty, freight, and insurance,
expenses not exceeding 8 per cent, and profits not exceeding 8 per cent, if the
New York house were bringing forward the goods as buyers, but in the event
that they were bringing them forward upon a consignment or branch-house basis,
the United States valuation basis plan, less duty, freight, and insurance, and a
commission not in excess of 6 per cent, would be applied. No change in the
present law is therefore required to catch the shipments made to branch houses
or agents where the manufacturer abroad refuses to offer his goods in the open
market.

REASONS URGED FOR ADOPTION OF CHANGE IN VALUE BASIS

The proponents of United States valuation and others who appeared before
-your committee advocating so-called United States value as a major method of
appraisement, stated as reasons for the proposed change that:

. It would prevent undervaluations.
2. The dutiable value of Imported merchandise upon which to assess ad valorem

duties could be ascertained with greater definiteness and certainty, because the
selling price In this country would be taken as the basis rather than foreign or
export price.

3. The Government would collect vastly more revenue.
4. The American manufacturer or producer would have increased protection.
We propose to discuss these grounds in detail, and believe that we caai show to

you committee that they are without any real basis, and that the alleged facts
urged to support them are inaccurate and do not, in many Instances, exist.

UNDERVALUATION

A great deal was said in the hearing before your committee on undervaluation,
and reference was frequently made to the report of the Secretary of the Treasury
for the year 1928, showing amounts collected as a result of undervaluations. Repre-
sentatives of this council have stated In testifying before the Ways and Means
Committee of the House of Representatives, and before the Finance Committee
of the United States Senate, that fraudulent undervaluations are negligible. TVe
reaffirm that statement and submit to your committee that It can be verified by
calling upon the of-ials of the Customs Bureau and the appraising officers at
the port of New York,
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A reference to "undervaluations" does not mean very much unless it is qualified
by stating whether a fraudulent undervaluation is referred to or merely technical
("undervaluation " caused by an advance made by the appraiser over the entered
value, regarding which there may be a legitimate difference of opinion but in
which there is no fraud of any character present.

The representative of the American Tariff League, in his statement before this
committee, stated that when he was a Government attorney in the Assistant
Attorney General's office in charge of customs, "there were at least 15,000 cases
a year brought on undervaluation." He knows that these cases were not instances
of fraudulent undervaluation. Fraudulent undervaluation, under the existing
law, involves a seizure of the merchandise, or a suit for forfeiture value, and neither
of these proceedings would be handled by the Assistant Attorney General in
charge of customs, or come within the jurisdiction of the United States Customs
Court, before which tribunal that gentleman represented the Government.
Fraudulent undervaluation would be handled by the United States District
Attorney.

He referred in his testimony to the fact that as Government attorney he tried
all cases arising under the American selling price value basis in the tariff act of
1922. By this he means importations under paragraphs 27 and 28 of the tariff
act of 1922, which deal with coal-tar products. The value basis under which
merchandise is assessed with duty under these two paragraphs is not provided as
a method of appraisement under section 402, as the whole law with respect to
the basis of value and the rates of duty covering goods classified under paragraphs
27 and 28 is contained in those paragraphs themselves.

The cases involved concerned, therefore, not the application of United States
valuation, as proposed or as now existing, but for the most part the proposition
of American valuation of a similar competitive product. In such cases, the
foreign value or the export value, as indicated in the Invoice and used upon
entry, was seldom, if ever, challenged.

Reference was made at the hearing to the effect that the Secretary of the Treas-
ury reported that during the year 1928 there were 28,030 seizures. This refer-
ence is to the table shown on page 144 of the annual report of the Secretary of
the Treasury for the fiscal year ending June 30, 1928.

Turning to that report, it will be seen that of these 28,030 seizures, 21,059 were
of vehicles used in transporting liquors and 168 for unlawful transactions in
connection with narcotics. This 21,263 of the 28,030 seizures had no reference
to the seizure of imported merchandise for undervaluation or for any evasion of
the payment of customs duties. This leaves for the whole year 6,767 seizures,
and while we have not before us the information, we know from our knowledge
of customs that a large number of these seizures were undoubtedly of prohibited
articles, such as obscene pictures or publications, and of articles brought in by
passengers as baggage and not properly declared.

Inasmuch as the appraiser at the port of New York appraised, during the last
year, merchandise covered by nearly 500,000 Invoices, it will be seen that the
seizures that may be properly assigned to fraud in connection with the invoicing
or entry of dutiable merchandise were negligible.

On page 145 of the Report of the Secretary of the Treasury for 1928 there are
inintioned under the caption "Undervaluations" various amounts reported as
having been collected in undervaluation cases. An analysis of the cases discloses
that a large part of the sums collected was not because of fraudulent undervalua-
tikns, and such amounts as were collected were incidt ntal to a difference between
tho value contended for by the importer and that Vm lly sustained, chiefly due
to a change in the basis of valuation adopted, in whict there was no fraud. The
amounts referred to covered differences in duties nct lor a period of one year
but usually for three or four years. These cases reported by the Secretary of
the Treastry are discussed in detail in the appendix to this brief.

EXPORT VALUE

The proponents of United States valuation have stressed foreign value and the
difficulty of ascertaining the same, as though it were the only basis now in use;
this particularly in referring to the difficulty of ascertaining that foreign value.
They willfully or otherwise failed to refer to the present export value which now
occupies an important place in appraisements and which represents the price
paid either by the importer or by others In this country purchasing similar mer-
chandise. In ascertaining this value no investigation abroad Is required. If
there is any doubt as t6 the correctness of the entry when this basis of appraise-
ment is used, Government investigating officers can readily make an Investiga.
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tion in this country not only of the books of the importer but of the record$
and accounts of competitive importers.

A CHANGE IN THE BASIS OF VALUATION NECESSITATES AN ADJUSTMENT OF Thg
AD VALOREM RATES OF DUTY

All of the witnesses who appeared before your committee, advocating the
adoption of the so-called United States value basis of appraisement, admitted
that it would be necessary to readjust the ad valorem rates of duty now predi.
cated upon foreign market value.

The representative of the American Tariff League, however, asserted that the
ad valorem rates based on foreign value would have to be reduced only to a
very limited extent, and in explanation of this statement, he holds that "a very
great proportion of the merchandise import ed to-day is done on a commission
basis of 1 to 5 per cent.

He evidently was referring to consigned merorndise, and any statement that
the greater proportion of the merchandise imported to-day is consigned mer-
chandise, is so totally contrary b the actual facts, which may be readily ascer-
tained from the customs officials at Washington, and at the port of New York,
and on Its face Is such an absurdity, that we think it need not be given ver
much attention. He further alleged that in 90 per cent of the invoices whieh
he handled, the freight amounted to less than 1 per cent. We do not know
what particular invoices he handled, but in the table which we give below, in
which the actual freight is stated on a very wide variety of imported merchandise,
It will be seen that freight ranges from one-third of 1 per cent to 107 per cent.

He also stated that 90 per centiof the ad valorem rates would not have to be
changed if the United States value basis of appraisement were adopted. Cer-
tainly your committee will not be deceived by such loose statements as this, as
It Is obvlous that a rate of duty based on the selling price of an American importer
In the United States, which must necessarily include ocean and Inland freight,
insurance, general expenses and profits in this country, will yield a much greater
amount of duty (and consequently is equivalent to a very heavy advance in
the ad valorem rate), than the same rate of duty assessed upon the foreign or
export value, which does not Include freight overhead and profit.

He made the very astounding statement that "in a great majority of instances
the selling price, in wholesale quantities, on the first turnover In this market
of imported merchandise, is vgry little greater than the foreign value or export
value." This statement N tantamount to an assertion that an American im-
porter sells his imported merchandise for the exact price that he pays the foreign
manufacturer, and contributes the amount expended by him in freights and in
his overhead, as a gift to the buying public, and is engaged in business without
profit and for pleasure only. Such a statement offends the intelligence.

It is obvious that a change In the basis of valuation necessitates a change in
the rate of duty, unless the definition of United States value or United States
,selling price, provides for the deduction of all of the actual charges and usual
profit included in the price at which the article is sold in this country, other
than the foreign costs.

The United States selling price of an imported article is higher than the foreign
value by the amount of charges for freight, insurance, general expenses, and
profits. When the same rate of duty is levied on foreign value or export value
as upon the domestic selling price, with limited or no deductions, the amount
of duty computed on the basis of the United States selling price will necessarily
he greatter than that resulting from the application of such rate of duty to the
foreign or export value only.

To convert the rate of duty now assessed on foreign valuation to the rate of
duty to be levied on United states selling price (with limited or no deductions),
necessitates a reduction in the rate to offset the increase in the dutiable value,
due to the inclusion of expenses and profit. I

All of the charges other than the foreign cost may vary, because under the
dutiable schedules of the tariff act there are included In one paragraph, under
one duty classification, a variety of articles different In value, carrying different
freight and insurance charges, and In their sale In the United States, different
general expenses and different profits, all depending upon many factors, Includ-
ing competition.

For the purpose of this discussion we will limit our analysis to the first cost
incurred In the importation of merchandise after it leaves the factory of the
foreign manufacturer, namely, that of inland and ocean freight, and we give
below a table showing the percentage of the foreign value represented by inland
and ocean freight charges In various lines of merchandise:



Percentage of foreign values represented by inland and ocean freight charges on various merchandise

Duty rate 7ara.
craph!

9040/48/3 ..........
6781/187 ........
4510211 ..........
14120/359/5 ......

227/30 ............
258/0.-----
1674 /3 .........
1674/8 ............

2684/9 ..........
195/4 .........

17750/720, ete ....

287415M ----. -

1666/131113528..

77MOMRoy500/6485.

146M65000 Ex. 2...
7701/M5 .......
Chinee .........
950 0/121 .......

9 lUasst .--------
94246asst. ---

3497faSSt.----

Article No. Total cost

R oly poly -.- .. .
P ic k b ird s . . . ..
Wood nail brush
Bone tooth-

brush.
Screw drivers...
Stillson wrenches
Willow baskets.
Work baskets...
Alarm clocks ....

Novelty docks..
Pocketknives-...
Earthenware

Jugs.

Earthenware,
32-piece set.Chinia jugs-...

China, 100-piece
set.Glss goblets-....Glass bowls_....

Willow furniture
Italian earthen-

ware Jugs.

..... do .......
Alabaster statu-

ary.Ivory/bronze

statuary.

Foreign in-
land freight Ocean freightArticle

I I I

Total freight

70 per cent .... 1513
70 per cent.. 1513
50 per cent .. : .506
50 per cent ...... 1506
40 per cent ------ M8----- do ........... 398

50 per cent .... 412
..... do ........ 412
65 per cent and 368

55 cents each.
... .d o . . . . . . . . .. 3 6 8

50 per cent and 354
2 cents each.

50 per cent and 211
10 cents per
dozen.

..... do ......... 211

70 per cent and 212
10 cents per
dozen.

..... do ......... 212

60 per cent. 218
....do ......... 218
..... do ......... 410

50 per cent and 211
10 cents per
dozen.

..... do ........ 211
20 per cent .. 1547

..... do . 15....7.. IM7

Foreign cost Case and picking

$0.94 per dozen.. $0.22 per dozen..
$1.48 per dozen.. $0.02 per dozen..
$1.68 per gros..............
$23 per gross.... $0.16 per gross...

$1.80 per gross .................
$1.78 per dozen. .............
$2.60 per dozen.. $0.2 per dozen..
$10.5 per dozen. $0.54 per dozen..
$0.43 per piece-- .................

$0.97 per piece..............
$2.40 per gross... $0.03 per gross -..

$0.72 per dozen.. $0.11 per dozen..

$0.76 per dozen.. $0.06 per dozen..

$0.42 per dozen.. $0.11 per dozen..

$0.64 per piece... $0.04 per piece...

$0.69 per piece... $0.02 per piece...
$0.64 per dozen.. $0.12 per dozen..
$2.50 per piece..............
$0.M per dozen. $0.23 per doz..

$14.40 per dozen. $0.76 per dozen..

$17.83 per piece.. $1.06 per piece...,

$70.20 per plece..- $1.12 per piece...

$0.68 per piece...

$0.71 per piece...
$0.76 per dozen..
52.50 per piece...
$0.536 per dozen.

$15.16 per dozen.
$18.89 per piece..

$7132 per piece..

$0.01 per piece...

Delivered .....
$0.14 per dozen..
$0.67 per piece...
$0.13 per dozen..

$0.64 per dozen..
Delivered .....

$0.42 per pice...

$0.01 per piece...1 $0.02 per piece...

$0.02 per piece...
$0.20 per dozen..
$1.58 per piece...
$0.44 per dozen..

$1.0 per dozen..
$1.26 per piece...

$0.90 per piece...

.....do ...........
$0 per dozen..
$2.25 per piece...
$0.57 per dozen..

$1.67 per dozen..
$1.26 per piece...

$1.32 per piece...

$1.16 per dozen..
$1.50 per dozen..
$1.68 per gross...
$23.16 per gross..

$1.80 per gross...
$1.78 per dozen..
$2.84 per dozen..
$10.89 per dozen.
$0.43 per piece...
$0.97 per piece...
$2.43 per gross...

$0.3 per dozen..

$0. per dozen.. $0.36 per dozen..
$0.02 per dozen-. $0.01 per dozen..
Delivered .---- $0.5 per gross...
$0.14 per gross... $0.11 per gross...

Delivered .....
.... do ..........

$0.13 per dozen..
$0.23 per dozen..
Delivered ._

..... do ....
C9.06 per gross..

$0.12 per dozen..

$0.09 per gross...
$0.03 per dozen..
$0.62 per dozen..
$0.54 per dozen..
$0.01 per piece...

cent per piece.
.02 per gross...

$0.17 per dozen--

$0.59 per dozen..
$0.09 per dozen..
$025 per gross...
$05 per gross...

$0.09 per gros...
$0.09 per dozen..$0.75 per dozen..
$0.77 per dozen..
$0.01 per piece...

$ 09 gros...
$0M2 per dozen.-

Total
per
cent

freight
tototal

cost

Per d.
51
2

15
1
5

27
7
23J

H of!1
33

35

12

47

3

3
43
90

107

6%j1iI

$0.82 per dozen.. $0.06 per dozen..I $0.04 per dozen.. $0.10 per dozen..

$0.53 per dozen._ $0.13 per dozen..! $0.12 per dozen.. $0.25 per dozen..
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The first two item3 in the above tabulation are toys whieh are dutiable tinder
paragraph 1513 of H. R. 2607 at 70 per cent ad valorem. The Inland and ocean
freight on the first item is 51 per cent of the foreign cost of such article and on
the second item 2 per cent of its foreign cost. Your committee, if it clianges the
basis of valuation, will be confronted by the problem of how a rate which is con.
sidered fair when assessed on foreign valuation, is to be convereted with exactness
to the new basis. The increase in the dutiable value, if only inland and ocean
freight becomes a part of such value, will very materially increase the amount
of duty collected over what it would be if the 70 per cent ad valorem were assessed
on th6 foreign valuation.

In the case of the toy subject to 2 per cent freight charges, 70 per cent based
on foreign valuation would become 71.4 per cent and the amount of duty on the
toy paying 51 per cent freight charges would be increased from 70 to 105.7 per
cent. If your committee desires to reduce the rate on United States value In
order to produce an equal amount of duty to that produced at 70 per cent on a
foreign valuation, the rate of duty on the toy paying 2 per cent freight charges
would be 68.5 per cent, and the rate of duty on the toy carrying 51 per cent
freight charges would have to be reduced to 40.3 per cent. The 70 per cent now
imposed on foreign valuation on the two toy items illustrated would range from
46.3 to 68.5 per cent solely becasue of difference in freight charges.

If it Is decided to make the dutiable value the United States selling price, it is
not alone necessary to take into consideration the percentages expended in trans.
portation, which depends upon the value and bulk of the article, but also the
general expenses incurred in the selling of the merchandise, and the profit included
in such prices. The selling expenses, and particularly the profits, are controlled
largely by competitive conditions. Some merchandise may be handled by for.
eign manufacturers' agents on a fixed commission which may vary from I to 10 per
cent and even more.

By far the greater portion of merchandise brought into the United States is
imported by American houses which buy and sell for their own risk and account.
Such merchandise may be handled by merchants with large overhead, due to
the manner in which It is displayed and marketed. The expenses incurred in
the sale of imported merchandise by such houses will range from 12 to 20 per cent.
Still other classes of merchadise are imported by jobbers, whose overhead may
be 15 to 20 per cent.

Your committee in order to convert the rate of duty now based on foreign
valuation to an equitable rate of duty to be assessed on United States selling
p rice, must give consideration to all these various selling expenses. The matter
a further complicated by the different profits realized on merchandise marketed

by different houses.
Novelty goods necessarily have a greater mark-up than standard merchandise,

and while they may both be included in the same dutiable paragraph under the
same ad valorem rate of duty, the mark-up in the case of the standard goods, sold
largely by manufacturers' agents may be 50 per cent, while the novelty goods
are quito'likely to require a mark-up of 5 per cent.

Your committee therefore must necessarily consider in converting the rat,
based on foreign valuation to an equitable rate on United States valuation:

1. Freight, ranging, as shown by the table from one-third of 1 per cent to 107
per cent.

2. Selling expenses from I to 33% per cent.
3. Profits from 1 to 50 per cent.
All these varying percentages of charges on foreign cost form part of the.United

States selling price, and are not part of the foreign value.
There is, as your committee well knows, a price for a purchaser of small quan.

titles, a price for a purchaser of average quantities, and a price for a purchaser of
larger quantities; and in some instances there may be even special prices for special
reasons,.for Instance, credit conditions also determine selling price. In adjusting
the rates in order to make the same applicable to United States selling price, your
committee would need to have information concerning these various prices, and
determine the price to be taken as the basis for the computation of the new rates.

Instead, therefore, of it being a matter of only two weeks' work on the part of
your committee, as stated by a representative of the American Tariff League, to
make the adjustments of all of the ad valorem rates in the tariff act, to equitably
apply under a United States value basis of appraisement, we are confident that
it will be many months. In fact, we think it would take years to do it unless the
rates were adjusted by some purely arbitary method and without consideration
for equity.



SPECIAL AND ADMINISTRATIVE PROVISIONS 105

DIFFICULTY OF PREPARING AN ENTRY UNDER UNITED STATES VALUE APPRAISE-
MENT BASIS

Under section 484 (par. 8) of H. R. 2607, entry of imported merchandise must
be made at the customhouse within 48 hours (exclusive of Stndays and holidays)
after the entry of the importing vessel. Under section 487, the importer may
adjust his invoice value to the dutiable value as defined in section 402 at the time
of entry. Section 489 imposes an additional duty, which is in fact-a penalty, in
the event the entered value is below the final appraised value.

At the present time an importer has an invoice which indicates the price paid,
and this price Is ordinarily the foreign market value. In the instances where the
importer is advised either by the foreign seller or through his branch house or by
the appraiser of a change In market price, amendment in value is made to conform
therewith. Even under this apparently simple method there are many appraise-
ments made in which the appraised value exceeds the entered value. These ad-
vances by the appraiser over the entered value may be due to differences in
interpretation of the language defining value, as, for instance, "ordinary course
of trade," "usual wholesale quantities," "freely offered for sale," or because of
increases in foreign market prices by the time exportation takes place.

If the basis of value is changed from foreign value to United States value, in-
voices showing the price paid will become useless, except for the description of the
contents of the packages and the quantity of the imported merchandise. In-
stead of the invoice price, the importer at the time of entry would be compelled to
find and use In such entry the United States selling price. It will be very diffi-
cult for the importer to determine which of the selling prices, where there may
be many, lie must take as the basis for the entry of each imported item. All this
would mean a tremendous amount of clerical work for the merchant who imports
many different articles, as invoices may have from 10 to 200 pages, closely written,
containing thousands of different items; it certainly would be impossible, within
the time entry must be made at the customhouse, following the arrival of the
vessel.

Due to competitive conditions, selling prices of imported articles in this coun-
try are constantly changing. There are no fixed United States selling prices for
imported articles similar to prices fixed by certain domestic manufacturers. The
Importer computes his selling price from his foreign cost, charges Incident to
bringing the merchandise to the United States, selling expenses, and an estimated
profit. A price thus computed becomes an offer for sale price, but because of
competitive conditions such price is frequently changed, until at the end of the
season the selling price may become even lower than the laid-down cost price
of the Imported article in the United States.

Chain stores and retail stores have no wholesale price, but they import large
quantities of foreign merchandise. The prices at which these importers sell are
the retail prices to the consumer. Many of the articles imported by these stores
are of a novelty character, and in many instances the sale of the same is confined
to thenisleves. Under the requirements of entry, these buyers are required to
indicate the United States elling prices at wholesale, in the ordinary course of
trade, in the principal markets of this country, and having done that, are upon
entry required to make further calculations to bring such United States seeing
price back to United States valuation, either by the deduction of the duty only
or by the deduction of duty and such other charges as Congress might enumerate.

If the dutiable value should be the United States selling price it would of course
be the selling price in this country of the imported article in the usual wholesale
quantities, and these stores not selling at wholesale would be under the neces-
sity of attempting to ascertain such wholesale prices from importers who may
handle similar imported merchandise. As to such novelty goods which they
may handle exclusively, there would be no wholesale selling price, and some
arbitrary method would have to be devised by the appraiser to convert the retail
price to a wholesale price.

We respectfully submit to your committee that the substitution of United
States value for the present method of appraisement on foreign value will create
such difficulties in the making of entries of imported merchandise that the piers
and warehouses will be congested with such merchandise, and there will result
long an( vexatious delays in passing imports through our customs.

Another difficulty which suggests itself, if the basis of appraisement is changed
to United States value, is that which will confront the buyer of an American house
who goes abroad to buy in the foreign markets. The availability of foreign mer-
chandise for sale in this country is largely a question of what the buyer estimates
will be the probable retail price, or, if lie is not selling at retail, the probable whole-
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sale price of the article when imported into this country. He must have a know.
edge of the amount of duty to be assessed upon a particular article when Imported.
At present the foreign sales price is the basis of his computation of the duty. A
substitution of United States value would render it exceedingly difficult, if not
impossible, for a buyer to estimate the cost of laying down the merchandise in
this country, and consequently he could not with any degree of certainty estimate
the price at which it would necessarily have to be sold either at wholesale or retail.

Another illustration which we would like to bring to the attention of your
committee in the application of United States value as a major appraisement
basis, is the chaos which would result in the appraisement of passengers' baggage.
It is well known that during the rush season there may be as many as 2,000 pae.
sengers on a single trans-Atlantic liner. Under the present law, the passenger
makes a declaration of articles purchased abroad and the value he declares is
usually the price paid for such articles.

If the duty is to be assessed on United States valuation, the passenger's decla.
ration of value would become useless even as a guide, and the appraiser would
have to determine the probable United States selling price at wholesale of the
many souvenirs, novelties, and other articles brought in by such passengers, in
order that he might arrive at a dutiable value for the application of the ad valorem
rates imposed by the tariff act.

UNITED STATES VALUE AS A MAJOR METHOD OF APPRAISEMENT WILL NOT ACCOM.
PLISH THE RESULTS CLAIMED BY ITS ADVOCATES

1. It will not prevent undervaluations.
Experience in this country thus far, indicates that no law can be enacted in

such form that those inclined to dishonest methods can not circumvent or at
least will not attempt to circumvent. We have already stated that there may
be as many as five different selling prices in the United States of an imported
article, and it is certainly well within the range of possibility, and we may say
probability, that under such a value basis a dishonest person will attempt and
in many cases will succeed in having his goods appraised on the wrong wholesale
selling price or on a falsely stated selling price.

2. The proponents of United States valuation assert that the dutiable value
of imported merchandise would be ascertained with greater definiteness and
certainty.

We think that this will not be the case. The United States appraiser would
have to collect information as to the selling prices in this country of thousands
upon thousands of imported articles, and as repeatedly ex.;Iatnedo each article
may have a number of different selling prices, and if the imported merchandise
consisted of novelties not previously imported and sold in this country, he would
necessarily have to ascertain the sellingprice of similar merchandise, if any
existed. With selling prices varying in different parts of the United States, and
the existence of a number of different selling prices for a single article, we believe
that the appraising officer would have more difficulty in ascertaining the dutiable
value with definiteness and certainty than lie now experiences in informing
himself as to the market value in the foreign country, where the market is gen.
erally limited and the prices are subject to less fluctuation than in this country.

3. The proponents of United States valuation further represent that the
Government would collect vastly more revenue.

If the ad valorem rates of duty were properly adjusted, and this means that
necessarily they would have to be reduce dif the basis of appraisement is changed
to United States value, we believe that the Government would not collect any
more revenue. In fact, it is our opinion that there would be less revenue col.
elected, as the difficulties attending the making of an entry and the determination
by the imp rting merchant as to the price at which he could sell an imported
article, in order to realize a profit and not sustain a loss, would be insurmountable,
and there would result a very decided decrease in our imports.

4. The proponents of United States valuation also alleged that the American
manufacturer or producer would have increased protection.

If by this is meant, as stated in connection with (3) that the amount of duty
would be increased by changing the basis of valuation without decreasing the
ad valorem rates of duty now in effect, we will say that there would result in
many cases an embargo, and if the American manufacturer or producer thinks
an embargo would give him increased protection this would undoubtedly be
accomplished. If it is meant that he would be projected against undervaluation
this contention has already been refuted.
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We agree with Senator Smoot, that it is inadvisable to break completely with
the present practice of valuation in our customs service, and to discard the infor-
mation and knowledge obtained by the appraising officers throughout the
United States in administering an appraisement system of nearly half a century.

THERE 15 A PROVISION IN THE TARIFF ACT OF 1I2 FOR UNITED STATES VALUATION
BUT NOT AS A MAJOR BASIS OF APPRAISEMENT

In the testimony great stress was laid on the commission paid foreign manu-
facturers' agents in the United States, and the simple method by which the rate
of duty assessed on foreign valuation could be accurately changed to a rate
based on United States selling price. We assume from the statement of the
proponents of United States value that they had in mind only one class of im-
porters, namely, the agent who is directly responsible to the manufacturer and
who operates n this country on small expenses. The invoice in such case Is
prepared by the manufacturer who has an interest in the profits made in the
United States, and thus in the amount of duty paid.

The foreign manufacturer selling his merchandise only through his United
States representative creates no market price for exportation to the United
States, as In the case of merchandise which Is freely sold to regular importers by
many foreign manufacturers. Because of the absence of a foreign price, goods
imported under such circumstances are to-day appraised on United States value
with the deductions prescribed in Section 402 of the tariff act of 1922. Importers
who buy merchandise in the open market at the freely offered for sale price, are
confident that there is no need for United States value as a major method of
appraisement.

We also desire to present to your committee our objections to section 402 as
embodied in H. R. 2667.

UNITED STATES VALUE AS DEFINED IN PARAGRAPH (E) SECTION 402, H. R. 2N67

Under existing law United States value is a basis of appraisement to be resorted
to only when there does not exist either a foreign value or an export value. Ad
valorem duties are assessed under the policy stated by Congress in section 315
of the tariff act of 1922, to be to equalize the differences in costs of production
between Imported articles and like or similar articles produced in this country,
and they have been predicated on foreign cobts.

An ad valorem duty fixed upon foreign value changes very materially when
the value basis is changed; for example:

Foreign value --------------------------------------- $1.00
Freight and insurance --------------------------------. 15

1. 15
Rate of duty 50 per cent on $1 ------------------------. 50

Landed cost ----------------------------------- 1.65
Gross profit (33% per cent on landed cost, or 25 per cent on

selling price) ---------------------------------------. 55

2. 20
competing with domestic article selling at same price.

United States value is the selling price in this country of the Imported article,
less a deduction for freight and insurance, general expenses not to exceed 8 per
cent and profits not in excess of 8 per cent. So we would have:

Selling price ---------------------------------------- $2. 20
Less 10 per cent (8 and 8 per cent) ----------------- {-- 352

Less freight and insurance ---------------------------- . 15

1. 098
Duty 50 per cent (divide by 150) -------------------- 1. 132

This $1.132 becomes the dutiable basis and is 13.2 higher than the foreign value.
By adopting United States value, the duty is increased from 50 to 03.2 per cent

and this by reason of the fact that the statute limits the deduction for general
expenses and profit to 8 per cent each.
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Authority is given to the appraiser-in the definition of United States value in
the proposed act, H. It. 2667, to estimate a value, having regard for diffncrenu
in quality and other differences, based on the price at which mcrchnandise, whether
domestic or imported, comparable in construction or use to the imported mer.
chandise, is so offered for sale with allowance from such price for transportation
costs, commission, if paid, or general expenses and profits, and for duty in the
case of imported merchandise.

1Under these broad powers, the appraiser may estimate the value of imported
merchandise from the selling price of any article, whether domestic or imported
where similarity exists only to the extent of construction or use. "Construction1

is an indefinite term and new in tariff legislation, and it may be Interpreted to
mean similar in form, or it may be held to require similarity in both material
and method of manufacture. Similarity determined by "use" may permit the
determination of value from an article of different material or produced by an
entirely different method of manufacture. Comparability may thus be estab.
wished by the appraiser between any articles, because of the alternative "or use,"
although the materials of which the articles are composed may be very dissimilar
as, for instance, cotton and silk, brass and gold, cotton and leather gloves, etc.

In proceeding under the authority conferred, the appraiser must determine
the difference in value between two articles. This would require a knowledge
on the part of the appraiser of each and every process of manufacture and cot
of material both in the United States and in foreign markets, if he is to intelli.
gently perform the duties imposed upon him. And yet much is made of the
alleged difficulty of the appraiser of determining foreign market value. There
is substituted for an existing market price, fn estimation of value. Whether
that difference in value is to be determined from the difference in cost of produce.
tion or from the difference in selling price is not specified in the bill.

Where the appraiser adopts the price of a domestic article as the basis of
appraisement, the* duty can not be deducted, so that such an appraisement is
substantially American valuation, duty beink predicated upon the selling price
of a domestic article in the United States, with deductions only of freight and
insurance, and 8 per cent for general expenses and 8 per cent for profit.

We have shown hereinbefore how United States value, where the selling price
of the imported article is taken as the basis, increases an ad valorem rate of duty
of 50 to 03,o per cent. We will now show what this rate will be increased to, ff
the price of a comparable domestic article is adopted.

Selling price of domestic article ----------------------------------- $2. 20
Less freight and insurance ----------------------------------------. 15

2.05
Less 16 per cent (8 per cent and 8 per cent) ------------------------. 352

Duty 50 per cent-$0.849 ----------------------------------------- 1.698
This $1.698 becomes the dutiable basis and is 69 jo per cent higher than the

price of the comparable foreign article.
Thus it will be seen that the appraiser and the Secretary of the Treasury

may, under the proposed law, without judicial review, adopt methods of ap-
praisement by which a duty of 50 per cent prescribed in the act may be increased
to 63o per cent or 84 jo per cent.

IT IS RECOMMENDED THAT SECTION 402, TARIFF ACT OF 1922, WITH CERTAIN
CHANGES, BE REENACTED

We submit that paragraph (e) should not be adopted, but that paragraph
(d) of section 402 of the tariff act of 1922 should be reenacted with the follow.Ing changes:The maximum allowance of 8 per cent for general expenses and 8 per cent for

profits should be omitted and instead thereof the following provision adopted to
meet present business conditions:

"Or profit equal to the profit which ordinarily is realized in the case of mer-
chandise of the same general character, and the actual general expenses on pur-
chased goods."

United States values with the maximum deductions for general expenses and
profit allowed, as has been shown, produces a higher result than foreign value,
There is included in it the general expenses of the American importer in excess
of the prescribed deductions. This excess of expense in the form of wages paid
to American labor, rent, etc., incurred in the United States, becomes dutiable,
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lue in so that we have the anomaly of assessing duty on wages paid to American labor.
-onc% The profits in excess of those allowed by law are part of the United States sell-'ether ing price. These profits are taxable under the income tax law and are thus

amer. doubly taxed.
atlon We therefore, submit to your committee that section 402 of the tariff act of11 the 1922, with the amendments we have recommended, should be reenacted in the

following form:
orted 1"SEe. 402. Value.-(a) For the purpose of this act the value of imported mer-
rted chandise shall be-"uOW lh (1) The foreign value or the export value, whichever is higher;
d to "(2) If neither the foreign value nor thie export vilue, can be ascertaine \to
eral thle satisfaction of the appraising officers, then the United States value;S the "(3) If neither tle foreign valuo, the export value, nor the United StatesY an Value can be ascertained to time satisfaction of the appraising officers, then thlestall. 1-ost of productions;

use, t "(4) If there be any similar competitive article manufactured or produced in
W6i the United States of a class or kind upon which the President has made public

te. n finding as provided in subdivision of section - of Title III of this act, then the
mine American selling price of such article.

edge of(b) The foreign value of Imported merchandise shall be the market value
coot or te pl rice at the time of exportation of such merchandise to the United States,teli. tit which such or similar merchandise is freely offered for sale to all purchasers in
the the principal markets of the country from which exported, in the usual whole-

here sale quantities and In the ordinary course of trade, Including the cost of all
tther contaaers and coverings of whatever nature, and all other costs, cars, and

duo. expenses incident to placing the merchandise in condition, packed ready for ship.
meant to the United States.

of "1(c) The export value of imported merchandise shall be the market value

it is or the price, at tae time of exportation of such merchandise to thie United States,

rue at which such orsimilar merchandise Is freely offered for sale to all purchasers in
and thle principal markets of the country from which exported, in the usual whole-

sale quantities and in the ordinary course of trade, for exportation to the United

Arice States, plus, when not Included mi such price, tie cost of all containers and cover-

ut adgs o whatever nature, and all other costs, charges, and expenses Incident to
i t lacing the merchandise in condition, packed ready for shipment to tle United

States. If in the ordinary course of trade imported merchandise Is shipped
20 to the Utnited States to an agent of te seller, or to the seller's branch houseS pursiant to a order or an agreement, to purchase (whether placed or entered

ito in the United States or In the foreign country), for delivery to the purchaser
5ain the Un poited States, and If the title to such mnrchaidise remains in the seller

352 until such liverr, tlen such merchandise shall not be deemed to be freely ordered

_p for sale in the principal markets of the country from which exported for'exporta-
98 tion to the United States, within the imlaning of this subdivision.

08 (d) The United States value of imported merchandise shall be tile price athe which such or similar Imported merchandise Is freely offered for sale, packed
ready for delivery, it tme principal market of the Uited States to all purchasers,

try at tie time of exportation of the imported merchandise, In t-e usual wholesaleIp quantities and in the ordinary course of trade, %%ith allowance madic for duty,
ied cost of transportation amid insurance, and other necessary expenses from thecp lace of shipment to the place of delivery, a commission not exceeding 10 per cent.,

if any has been paid or contracted to be paid onl goods secured otherwise than by
purchaser, or profits equal to thle profits which ordinarily are realized in time case
of merchandise of the same general character, and an allowance for actual general

A expenses on purchased goods.
it ~e)2 For the purpose of this title the cost of production of implorted merchan-diseshall Ibe the sum of-

r " (1) Thle cost of materials of, and of fabrication, manipulation, or other process
to employed in manufacturing or producing such or smlrmerchandise, at a time,preceding the date of exportation of thme particular merchandise under considera-

tioni which would ordinarily permit time manufacture or production of thle par-ticular merchandise under consideration in the usual course of business;
1(2) The usual general expenses (not less than 10 per cent of such cost) in thle

id case of such or slamiliar merchandise;"1(3) The cost of all containers and coverings of whatever nature, and all other
-costs, charges and expenses incident to placing te particular merchandise underde consideration in condition, p~acked ready for shipment, to the United States; and

el03310-2-VOr 17, 81M'cAT.-8
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"(4) An addition for profit (not less than 8 per cent of the sum of the amount, Qf
found under paragraphs (1) and,(2) of this subdivision) equal to the profit which is
ordinarily is added, in the case of merchandise of the same general character as tic
the particular merchandise under consideration, by manufacturers or producers s a
in the country of manufacture or production who are engaged in the production ar
or manufacture of merchandise of the same class or kind.

"(f) The American selling price of any article manufactured or produced i i
the United States shall be the price, including the cost of all containers and cover. of
ings of whatever nature and all other costs, charges, and expenses incident to Col
placing the merchandise in condition packed ready for delivery, at which such of
article is freely offered for sale to all purchasers in the principal market of the lav
United States, in the ordinary course of trade and in the usual wholesale quanti. of
ties in such market, or the price that the manufacturer, producer or owner would
have received or was willing to receive for such merchandise when sold in the 411
ordinary course of trade, and in the usual wholesale quantities, at the time of juc
exportation of the imported article."

Section 001 should be amended by striking out the following matter contained eel
In lines 20 to 23, inclusive, page 354, H. R. 2067: Tv

"Subject to the provisions of subdivision (b) of section 402 of this act (relating an
to review of the appraiser's decision by the Secretary of the Treasury)." bel

And changing the word "the" in line 23, to "The." re'

PARAGRAPH (B) SECTION 402, FINALITY OF APPRAISER'S DECISION UPI

Paragraph (b) of the proposed section 402, entitled "Finality of appraiser's Ind
decision," briefly stated, makes the basis of appraisement adopted by the ap- er
praising officers whether foreign value, export value or United States value, the

final and concusive" in any judicial proceeding, unless an appeal is taken to anc
the Secretary of the Treasury and the decision of this administrative officer, dec
if such appeal is filed, likewise binding upon the courts. Sec

This proposed section (402) if enacted into law will transfer to the Secretary ±
of the Treasury the function now conferred upon the United States Customs of
Court of reviewing the questions of law involved in the appraisement of im. by
ported merchandise, and substitute for this judicial review an administrative CasE
finding which, it is provided, shall be binding upon the courts. IT our opinion par
this will result in United States value, which, under existing and long continued adi
law, is a basis of appraisement only permissible where no foreign or export values itse
exist, becoming a major method of appraisement, and under the proposed defini. Sta
tion of "United States value," this basis of appraisement In a large number of ea
cases would be substantially the American valuation which was proposed in If
1922 and rejected by Congress. he,.

Under existing law and also under the proposed section 402, there are four
methods of appraisement: pro,

Foreign value, export value, United States value, and cost of production. tow
American selling price becomes the method of appraisement where the President con

has made a finding under what is known as the "flexible provision," section 315 their
of the present act, and section 336 of H. R. 2667. the

We presume that the House bill contemplates that United States value is not aPp:
to become a method of valuation when there exists either a foreign or an export
value, but under the authority conferred on the appraiser, when he determines and
that neither the foreign nor the export value exists, appraisement will be based on of t
United States value, as defined in paragraph (e) of the proposed section. coi

The determination of "value" involves two elements: San
(a) That which is essentially a question of law, the method or basis of the spor

value to be adopted, whether foreign value, export value, United States value, or mail
cost of production. F

(b) That which is essentially a question of fact, namely, whether the appraisal Seer
at a unit of value in a given currency is correctly determined. cert

The question of which of these values-foreign value, export value, United revii
States value or cost of production-slhall be applied in a given case is a question )i
of law now determined in the first instance by the appraiser, and on appeal, by a
single justice of the United States Customs Court, and the decision of the single
justice may be reviewed by three of the judge. of that court sitting as one of the
divisions of the court, and by the United States Court of Customs and PatentApp~eals.

e proposed law deprives the United States Customs Court, and the United
States Court of Customs and Patent Appeal", of the right to decide the question
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ounl of law, and transfers this function to the Secretary of the Treasury, whose decisionwhich is to be binding upon these courts, and leaves to the latter merely the determine.
ter as tion of the question of fact namely, an arithmetical determination. If the court

uCers can review the action of the appraiser in determining the question of fact-the
Fiction arithmetical determination of the amount upon the basis adopted by the ap-

praiser-why can not the court be permitted to review the action of the appraiser
A is in determining the method used? If the court is competent to review the question

'over, of fact involved in his apprasemenlt, why is it not logical to assume that suchnt to court is also competent to review and correct errors in the selection of the method
such of appraisement, as courts are organized and constituted to decide questions of

the law, and, as hereinbefore stated, the basis of appraisement is purely a question
anti. of law.ould This is a most novel proposition and a reversal of the principles that underlie

the our form of government, namely, that the Executive shall administer, and the
ic of judiciary interpret the law.

The appraising officers, even in the days of merchant appraisers who wereLied selected from the ranks of the importers, have been made independent of the
Treasury Department, their decisions being subject to review only by the courts,Iting and that independence is carried in theory into H. R. 2667, section 801. We
believe that this independence should be maintained subject only to judicial
review.

The importer will be deprived of the right to litigate an appraisement, based
upon what he considers to be an erroneous interpretation of the law as to theproper basis of appraisement. Consequently, the judicial review by a tribunal
independent of the administrative officers will be destroyed, and the system
created by Congress and existing for so many years, will be discarded. Insteadlue, there will be substituted a mere administrative finding, with none of the sanctions

to and protections of a court trial, and the opportunity to correct an erroneous
,er, decision on facts which may be discovered subsequent to the decision of the

Secretary of the Treasury.
ary Many reappraisement cases involving the question of the legality of the basism1s of appraisement htmvc been tried at great length before a single justice, reviewed
in. by the three judges and by the appellate court. Under the proposed law, these
lye cases will be transferred for trial to the Customs Bureau of the Treasury De-
ion apartment. That bureau is not organized to hear witnesses and pass upon theied admissibility of testimony. Is it contemplated that the bureau shall organize

ue itself into a court? Certainly if it is to take over the functions of the United
ni. States Customs Court and the United States Court of Customs and Patent Ap-
of peals, it must be equipped and organized to properly perform such functions.
In If not, the importer will not receive a fair review of the appraiser's decision and

he will be deprived of his day in court.
iur The appraiser might appraise on United States value and his action be ap-

proved by the Customs Bureau, and if the case reached the United States Cus-
toms Court on Appeal, under section 501, that court, even if it should appear

nt conclusively that the wrong basis of appraisement had been adopted, and that
15 there did exist a foreign or an export value, would be precluded from correcting

the error and compelled to go through the humiliating act of sustaining an
appraisement on a basis known by it to be erroneous and illegal.

Importers located at a distance from Washington will be caused serious delay
.es and great expense, as now they are enabled to try their cases before a justice)n of the customs court on circuit. Under the proposed law, they would have to

come to Washington with their witnesses from Chicago, St. Louis, New Orleans,
San Francisco Seattle, and other distant points, or attempt to rely on corre-

is spondence and it is not clear how the appraiser's action could be reviewed byDr mail.
Further, the proposed change in the law places in the appraiser and the

Secretary of the Treasury the power to increase the ad valorem duties prescribed
certainly 50 per cent or more to which must be added penalties, without judicial
review, and this by adopting United States value as a major method of
appraisement.
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APPENDIX-SECiETARY OF THE TREASURY 'S REPORT OF UNDERVALUATIONS a --

The Secretary does not distinguish between fraudulent and technical under. I mus
valuations, which undoubtedly has led to a misunderstanding of the situation. value,
In the following we take up the items contained in the order of the Secretary of Ini
Treasury's report: repo)

Rugs.-It is plainly stated that the $1,398,904 was collected as a result of portA
additions made by importers. This being rue, there was no undervaluation unde
either technical or fraudulent. The importers added to their foreign values undo
amounts sufficient to bring the prices actually paid by them up to the values actie
decided by the appraiser as being the proper dutiable values on this class of Fr,
merchandise. As a matter of fact, in many of these rug cases additions were awa.
made because the appraiser decided to appraise on a basis of United States tend(
value, rather than upon a foreign or export value, while a part of the extra duties basis
canle about as a result of the question as to whether certain foreign import duties which
or taxes, which would have been assessed, had the rugs remained in the country obsta
trouhi which they passed in transit, were a part of the dutiable value, beliel

Cotton tch,els.-The statement made in connection with this merchandise shows ment
that the so-called undervaluation was due to the difference between the price value

aid as the foreign market value, and the United States valrie basis of appraise.
ncnt. It should be noted that the importer had sufficient confidence in his
I o-ition that the price actually paid by him was the foreign market value, and
that such merchandise was sold in the markets of Germany and, therefore Se
United States value could not be resorted to, to take his ease through the United No
States Customs Court. Nothing is said in this report on velvets with respect
to the velvet cases, of which there were a number, where the appraiser appraised
on the United States value basis and the court decided, upon the evidence adduced See
at the trial of the cases, that the merchandise was freely offered for sale in S1
Germany and, consequently, the appraiser was wrong in his basis of appraisement. basis,

Embroideries and laces from CTina.-It is stated in connection with tils ner. valua
chandise that there was difficulty in ascertaining proper values, but notwith-
standing this difficulty, the appraiser at New York induced the Importers to spI
voluntarily add to the prices paid for their merchandise, to equal what he con. oi
sidered a fair value. Certainly there can be no question of undervaluation in be elii
such a case. reguls

Tic silks.-The report shows that the amount collected was due to a change of tie
in the basis of appraisement from foreign cost of production to United States (a), hi
value, and further, that the importers added to the foreign cost of production propel
basis to make the United States value, and there was no undervaluation, there. Thi
fore, either technical or fraudulent. any r

Panama hats.-Here it appears that there was a question as to the currency to chandi
be used as a basis of appraisement, and there was involved also the agent's com- flcatio
mission of 10 per cent. The appraiser adopted purchases in United States cur- appra
rency as the export value, but there is no suggestion whatever of undervaluation tnd in
in any form. and it

Ladies' hand bags.-Here the amount stated to have been collected was due to subdiv
"diversified rates found applicable." The rate of duty, of course, has no applica- No
tion whatever to the question of t ndervaluation. Se

ArtifiiaL silk yarn. The question involved in connection with this merchandise Sect
was in part whether a bonus or discount allowed by the German manufacturer Sect
to the home customer was a part of the export value, and the cases, so It is stated, We
are pending in the Customs Court on appeal by the importer. There certainly
is no Iquestion of fraudulent valuation involved h

An ques.- The question of value is not involved in these cases, as cited, it handh
being a matter of whether the merchandise is over 100 years old and entitled to the ate
free entry, or-is not so old and is, therefore, dutiable. It Is a question of classi- If m
fication. If m

Books.-Here it is stated that additions were made by the appraiser at New apprahi
York on importations of books from England. We do not know what particular to enti
case is referred to, but there were cases involving books in which it was purely a Sub,
question of law as to what was a wholesale quantity in England.

Cork board (cork insulation).-This is thc first of the eases reported where it is prod
charged that there was systematic undervaluation. The question involved was
the principal market In Spain for similar merchandise, and it appears from the Sub
Secretary's statement that the Importers will accept a higher valuation determined tauce
by the appraiser. This would mean that the importers will agree to a higher Tariff
value. If there were any systematic undervaluations, which would appear to in sub
mean fratidulent undervaluations, these cases could not be handled properly by the pr



SPECIAL AND ADMINISTIlATIVE PROVISIONS 1.13

an acceptance on the part of the importer of a higher value. The merchandise
must necessarily be seized, or if it can not be located, a suit brought for forfeiture
value, and the guilty parties punished by criminal proceedings.

in none of the cases cited by the Secretary of the Treasury on page 145 of his
report, as a class, ivas there either criminal or civil action taken against the im.
porter. We respectfully submit that if there had been any evidence of fraudulent
undervaluation, it would have been the duty of the customs authorities to proceed
under the provisions of section 591 and 592 of the tariff act of 1922, and such
action would undoubtedly have been taken.

From the foregoing, we submit that the charges of undervaluation, either fall
away entirely or become Insignificant and negligible, as we have before con.
tended. Certainly there would be no justification for a change from the present
basis of appraisement, based upon such a ground, to an appraisement method
which, by reason of the difficulties incident thereto, would present insurmountable
obstacles in the making of entries by the great mass of honest importers. We
believe it would prove to be an uncertain and unworkable method of appraise-
ment, carrying with it at least an equal risk in the ascertainment of United States
value as now exists in ascertaining foreign or export value.

PART II. REPORT ENTRY AND UNLOADING OF VESSELS AND VEHICLES

Sections 431 to 466, inclusive.
No recommendations.

PART Il1. ASCERTAINMENT, COLLECTION AND RECOVERY Of DUTIES

Section 481: Invoices, contents.
We wish to call the attention of the committee to the fact that if the value

basis, upon which the ad valorem duties are assessed, is changed to United States
valuation, section 481, as proposed, will have to be rewritten, as it will not be
applicable to the new method of appraisement.

Considering this section as proposed, we believe that subparagraph (d) should
be eliminated. This subparagraph authorizes the Secretary of the Treasury, by
regulation, to provide for such exceptions from or additions to the requirements
of the section, as lie may deem advisable. In subdivision (10) of subparagraph
(a), he is already authorized to require "any other facts deemed necessary to a
proper appraisement, examination, and classification of the merchandise."'

This authority is broad enough to enable the Secretary of the Treasury to make
any requiremenits as to information to be contained in invoices of foreign Iner-
chandise which may be pertinent to the al)praisement, examination, and classi-
fication of imported merchandise. Information or facts not pertinent to the
appraisement, examination, and classification of merchandise, have no place in
the invoice and it is therefore, submitted that subparagraph (d) is unnecessary
and in fact would seem to render unnecessary the requirements in the other
subdivisions of this section.

Section 482: Certified invoice.
No recommendations.
Section 483: Consignee as owner of merchandise.
No recommendations.
Section 484: Entry of merchandise.
We request that the time, within which an entry shall be made at the Custom-

house, be extended from 48 to 72 hours. By reason of the present method of
handling foreign mails, the importer does not receive mail containing the docu-
ments which lie utilizes to make entry, for from 12 to 15 hours after arrival of
the steamer.

If may be stated that if United States value is adopted as a major method of
appraisement, a much greater time will be necessary, as an importer could not
possibly make his entry within either 48 hours or 72 hours after arrival, if lie had
to enter on such valuation.

Subdivision (3) of subparagraph (b) provides that a bond should be given for
the production of a certified invoice within six months. We believe that this
period of time is too short, and that the Secretary of the Treasury should be
given authority to extend such time for a further period of six months.

Subparagralh (e), statistical information: In view of the very great impor-
tance of accurate statistical information, for the benefit of Congress and the
Tariff Commission, it is submitted that the present practice, which is continued
in subparagraph (c), should 1)e changed. It is now required, and will be under
the proposed law, that the importer, at the time of entry, set forth the statistical
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information of the entry itself, and this forms the basis of the statistics compiled
by the Department of Commerce.

Statistics compiled from a copy of the entry can not be accurate, either as to
the value of the imported merchandise, or as to the rate of duty, and this for the
reason that the value used on entry may be changed by the appraiser, the United
States Customs Court, and the United States Court of Customs and Patent
Appeals, and that the rate of duty is not adopted by the collector until the entry
is liquidated, and does not then become final for a period of 60 days thereafter,
as within that time the importer has the right to protest to the United States
Customs Court.

We believe that import statistics should be taken after the value and the rate
of duty have become final by operation of law; that such information should be
collected by the Department of Commerce under an appropriate system; and that
these important statistics should not be based upon a classification of the mer.
chandise by the importer at the time of entry.

Section 485. Declaration.
We have no recommendation to make, but desire to suggest to your committee

that this section will necessarily have to be rewritten if there is a change in the
value basis of appraisement to United States value.

Section 486: Administration of oaths.
No recommendations.
Section 487: Value in entry, amendment.
We request that the present language with respect to amendment of entry, as

contained in section 487 of the tariff act of 1922, be adopted. The privilege of
making an amendment of entry, before the appraisement has actually begun, is
an equitable one, for the reason that an importer must pay duty on the entered
value, if higher titan the appraised value, and is subject to penalties if such entered
value is lower than the appraised value.

Therefore, he should have the privilege of changing his entered value to accord
with the information which he may receive subsequent to entry, and prior to
appraisement. The section, as proposed in H. R. 2667, will very greatly curtail
this privilege, for the reason that although no lawfully constituted appraising
officer-that is, appraiser, assistant appraiser, or examiner-may have begun the
appraisement of merchandise, a clerk may have seen the invoice, or may have
laid out some of the merchandise for examination, and such action on his part
would bar amendment.

The appraiser is the responsible appraising officer, and an importer should be
permitted to amend his entry up to the time that such officer has officially con.
sidered the apprainement of the imported merchandise. We, therefore, suggest
that the section be adopted in the following form:

"SEc. 487. Value in entry, amendment: The consignee, or his agent, may, at
the time of entry, or at any time before the invoice or the merchandise has come
under the observation of the Appraiser, for the purposes of appraisement, make,
In the entry, such additions to or deductions from the cost or value given in the
Invoice, as in his opinion may raise or lower the same to the value of such mer-
chandise."

Section 488: Appraisement of mierehandise.
We have no recommendation to make.
Section 489: Additional duties.
This section, like section 489 of the tariff act of 1922, provides that if the

appraised value exceeds the entered value by more than 100 per cent, such entry
shall be presumptively fraudulent, and the collector shall seize the merchandise.
We submit that there is no necessity for this provision. If the invoice or the
entry is fraudulent, the merchandise may be forfeited, and the parties quiltv of
fraud may be punished by appropriate criminal proceedings. See sections'591
and 592, H. R. 2667.

As an example of the effect of this provision, we cite the case of an importation
of dyestuffs, which are dutiable under American valuation. At the time of entry,
the importer does not know that there is a comparable dye In the United States.
Consequently, he enters his merchandise under United States value, as provided
in paragraph 28, which would be a lower value. The appraiser ascertains that
there is comparable merchandise in the United States and he raises the value to
the American selling price of the domestic product. The advance may be over
100 per cent. The entry becomes presumptively fraudulent and automatically
the Collector must seize the merchandise, If it has not been delivered from cus-
toms custody. The importer is compelled to rebut this so-called fraud.

The case must be taken up with the Customs Bureau in Washington, and that
bureau necessarily decides that there is no fraud in the cited case. It subjects
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the importer to trouble and expense, and it uselessly takes up the time of customs
officials at the port where the entry Is made, and in the Customs Bureau atWashington. The provision does not serve any real purpose, since, as stated,sections 591 and 592 fully cover the cases of fraudulent entry of merchandise.

We, therefore, recommend that the matter beginning on line 4, page 344 ofH. R. 2667, with the words "if the appraised value," and-ending on line 15, with
the words "sufficient evidence," be omitted.

Section 490: General order.
We have no recommendations.
Section 491: Unclaimed merchandise.
No recommendations.
Section 492: Destruction of abandoned or forfeited merchandise.
Section 493: Proceeds of sale.
Section 494: Expenses of weighing and measuring.
Section 495: Partnership bond.
Section 496: Examination of baggage.
Section 497: Same-Penalties.
Section 498: Entry under regulations.
Section 499: Examination of merchandise.
Section 500: Duties of appraising officers.
We have no recommendations to make concerning these sections.
Section 501: Notice of appraisement-reapprasement.
In the brief on valuation (sec. 402), in which we oppose the proposed practice

designated as "Finality of appraisement," we suggest that if this legislation isnot adopted, and in lieu thereof, section 402 of the tariff act of 1922 is reenacted,
the following matter should be stricken out:

"Subject to the provisions of subdivision (b) of section 402 of this act, relating
to a review of the appraiser's decision by the Secretary of the Treasury.
and the word "the' in line 23, should be changed to " he."

We believe that the language in the present act should be used with respect tothe written notice of appraisement to be given by the collector of customs.Therefore, the matter beginning with the word "ift" line 15, page 354, andending with the word "entry," line 20, should be eliminated.
We also recommend that the following matter on page 358 of H. R. 2667, bestricken out of the propTosed section 501:
"The value found by the appraiser shall be presumed to be the value of themerchandise, and the burden shall rest upon the party, who challenges its cor-rectness, to prove otherwise."
This section, as in the present law, provides for an appeal to reappraisement.Where such appeal is taken, the case comes before a single justice of the UnitedStates Customs Court, who finds the dutiable value of the imported merchan-dise involved. This proceeding before the single justice is an appraisementproceeding, and has always, within the contemplation of the law, constitutedan appraisement de novo. This being the case, it is not fair and aut thateither of the parties to such new reappraisem hich ow come we estwith a presumption of correctness in iis favor.nt hod ome Iotecout
The United States Court of Customs and Patent Appeals has decided, and

rightly, we think, that there is no greater presumption of correctness attaching
to the appraiser's finding of value, than there is to the invoice value, whichrepresents the price paid in the foreign market for the imported merchandise.However, as the importer is the moviiig party, the burden rests upon him to take
the initiative in the proceeding before the single justice.

As the appellate court has decided however, when the Importer has introducedevidence, nhich, while it may not te conclusive, is of a substantial nature astending to prove his contention, the burden shifts to the Government.
We think, therefore, that the practice, which has now become well estab-lished, and which can not possibly impose any hardship on the Government,inasmuch as In making an appraslement the appraising officer must have someevidence to support his return of value, should be adopted.
Section 502: Regulations for appraisement and classification.
No recommendations.
Section 503: Time for appraiser's return.
We approve the provision of a limit of time within which the appraiser shallMake a return on an invoice, as Importers should not be subjected to the uncer-tainty of approval of their entered values for long periods of time. However, wethink that the Secretary of the Treasury should not be given authority to extendthe time limit of 120 day&, fixed by this section. It shoulId be taken into consider-
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ation that the collector of customs has 60 days, from the date of the appraiser's
return, to file an appeal for reappraisement, so that with the 120-day limit pro.
vlded in this section, and the 00-day appeal period of the collector, the importer
may not know that his values are approved for a period of six months.

Section 504: Dutiable value.
Subparagraph (b) provides for additions under dureis, where cases are pending

on reappraisement or "re-reappraisement." The word "review" should b3 sub.
stituted for "re-reappraisement," as there is no such proceeding now as a "re-re.
appraisement." We submit that the following matter should be stricken from
this paragraph:
"ani if it shall appear that such action of the importer, on entry, was taken In
goo] faith, after due diligence and inquiry on his part."

We think that this provision, which is the same as in the existing law, is en.
tirely unnecessary, and under the present practice, requires an application by
the importer, who has been successful in a reappraisement case, to the collector
of customs, asserting that he made his additions at the time of entry in good
faith and after due diligence and inquiry o. his part. If the test case has been
decided in favor of the importer, why should it be necessary for him to state to
tha collector that his action was taken in good faith and after due diligence and
inquiry? The question is, what is the proper value of the merchandise, and
when the court has decided such value, duress entries should be liquidated in
accordance with the court's decision, without the necessity of any statement of
the character required.

Section 505: Payment of duties.
No recommendations.
Section 506: Allowance for abandonment and damage.
We believe that the time limit of 10 days, within which an importer may aban.

don his goods, is not sufficient. It may take several days before the importer gets
p ossession of his merchandise, even where it is delivered to him from the pier, and
le should have sufficient time to make the proper examination. In many in.
stances merchandise is shipped direct from the appraiser's store or the pier to
the purchaser and a 10 days' limit will not afford sufficient time for abandonment.
We think that 20 days are not unreasonable. We, therefore, recommend that
this limit be extended to 20 days.

Section 507: Tare and draft.
Section 508: Commingling of goods.
Section 509: Examination of importers and others.
Section 510: Penalty for refusal to give testimony.
.Ieetion 511: Inspection of importers' books.
h'ection 512: Deposit of duty receipts.
Section 513: Collector's immunity.
Section 514: Protest against collector's decisions.
Section 515: Same.
We have no recommendations to male.
Section 516: Appeal or protest by American producers.
Subparagraph (a): We believe that the right of protest, on the part of domestic

producers, should be limited by definite language to cases involving classification
of merchandise, and should not apply to cases where duties are imposed for failure
to comply with some provision of the law, as, for instance, the marking section,
which duties are in fact penalties.

The United States Court of Customs and Patent Appeals has held that a
domestic producer has the right to protest, where the so-called duty at 10 per
cent is not. assessed for failure to mark an imported article.

We think that there should be inserted in subparagraph (a), a proviso to the
effect that thd right of protest on the part of the American manufacturer, pro.
ducer, or wholesaler shall not apply to cases arising under section 304, or any
case where a duty is Imposed by reason of the failure to comply with some pro-
vision of the law, relating to imported merchandise.

It is provided in subdivision (a), line 21, on page 408, to line 3, page 469 that
"If the appraiser advance the entered value of merchandise upon the informa-

tion furnished by the American manufacturer, producer, or wholesaler, and an
appeal is taken by the consignee, such manufacturer, producer, or wholesaler
shall have the right to appear and to be heard as a party In Interest, under such
rules as tho United States Customs Court may proscribe."

This language is the same as that In the present law but we believe it should
be eliminated. If the appraiser advances the value of the imported merchandise
on information advanced by the domestic interest, the assistant attorney general
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in charge of customs whose duty it is to defend the appraised value may call
such domestic interest as a witness and there Is no necessity for such domestic
interest to be accorded the privilege of appearing as a party in interest with the
right to be represented by attorney who may examine and cross-examine witnesses
and thus perform the functions properly belonging to the assistant attorney
general in charge of customs.

Subparagraph (b): Subparagraph (b) provides that if the Secretary of the
Treasury does not agree with the contention of the domestic manufacturer,
producer, or wholesaler, that the proper rate of duty is not being assessed, he shall
publish his decision with a notice that all merchandise imported or withdrawn
from warehouse, after the expiration of 30 days from such publication, will be
subject to the decision of the United States Customs Court, in event that a protest
is filed by the domestic manufacturer, producer, or wholesaler, and if such a
protest is filed, the Secretary shall order the suspension at all ports of unliquidated
entries of such merchandise imported or withdrawn from warehouse after the
expiration of 30 days from the date of such publication of all unliquidrsted entries,
which unliquidated entries will be liquidated in accordance with the decision to
be rendered later by the court.

The effect of this proposed provision will be that where a complaint is made
to the Secretary of the Treasury that the proper rate of duty is not being assessed
and the Secretary upon due consideration, decides that the merchandise is being
properly classified, his decision sustaining the existing practice must be pub.
lished.

Every importer in the United States of such merchandise will therefore be
put in the position of no. knowing what duty will be assessed on importations
made by him for a long period of time after he has imported and sold such mer-
chandise for the reason that at, for instance, the port of New York entries are
not liquidated for at least six months after importation, and we believe a fair
average would be longer.

The domestic manufacturer, producer, or wholesaler may protest, and he has
30 days after the liquidation of any entry within which to file such protest.
There.may not be a liquidation of an entry covering the particular merchandise
for 60 days or more after the Secretary's decision. If protest is filed within 30
days after such liquidation, this will make a period of 4 months. During this
time the importer is in the uncertain position of not knowing whether the domes-
tic manufacturer. producer. or wholesaler is ,otest.

The time within which entries are UH lWerent ports
At some ports entries will general under this
proposed provision an importer ries are
liquidated within 30 days wi v! .11o is
compelled to import at a pork o tile
lapse of six months or more, th -the dom lea
his protest 30 days after th* atlon o try coy
imported 30 days'after the of the Se p de
order under the proposed Iiqui qtda
would find more entries - t, "
change in classification u e rotes L
applicable than at the I i ti

It is submitted that eomow fied me
under a certain paragra riff a '-wile
to the attention of the Se the Tr
classification, an importe e assure
of safety in importing m under
in the p tion of having t, caticp
tion made retroactive, as "d be
proposed section. 4 I Wf

We call attention to the byjtlted b t
Court, and affirmed by the U uot of Cu nd ls,
involving cellophane in sheets. .1 f h
court, these sheets were classified e Co.
protested to the Treasury Departmi assessed
with duty at 60 per cent ad valor or another
paragraph of the tariff act of 1922.

The Treasury Department affirmed the cla cent, whereupon
the Du Pont Co. filed a protest. This protest resulted in a decision by the lower
court that the sheets were dutiable at 60 per cent ad valorem. The apellate
court decided that such merchandise was dutaible at 40 cents ai pound.
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TAESTRIMs AND OTHER JACQUARD-WOVEN UPHOLSTERY CLOTHS

(Par. 909, tariff act of 1922)

The bulk of the upholstery fabrics imported into this country is composed of
goods having a character of marked novelty. The trend of Imports of this textile
product to the United States during the past few years was more governed
by the rapid and successful development in the movement promoting better
homes, than by any other single factor. Very often price, as an elciment of sale.
has secondary importance, for the Italian product is purchased for its style, the
beautiful combination of colors, and the ingenious designs. Domestic furniture
producers and other consuming industries have preferred certain types of this
Italian fabric, as linen friezes, because these are not produced at all In this
country. Furthermore, a large number of these fabrics imported from Italy
are afterwards copied by domestic manufacturers, either in identical or in
similar qualities, a fact which clearly proves that the existing duty offers to the
domestic producers a more than ample protection.

The unsatisfactory situation existing in some branches of the domestic up-
holstery fabrics Industry is mainly due to unbalanced conditions in the industry
itself or in some lines of the American cotton and furniture industries. During
the past few years the bulk of the domestic production of cotton tapestries was
produced in Pennsylvania, chiefly in the Philadelphia district. More recently,
however, a large number of firms have transferred their activities to the
Southern States, where it seems that their cost of production Is substantially
lower. Competition from these southern mills is proving to be nore detri.
mental to the old established factories around Philadelphia than the importing
of foreign products.

In considering domestic and Italian costs for the production of these fabrics
it is necessary to keep In mind that, while In Italy this industry is more or less
on a limited family basis, in this country, on the contrary, it is carried out on
the most economical and effective methods of mass production, which have been
developed to the highest degree.

A careful and honest comparison between domestic and Italian costs would
show very conclusively that the existing duty of 45 per cent ad valorenil is more
than sufficient to protect the domestic industry. The tariff revision bill passed
by the House of Representatives (H. R. 2667, par. 909) has increased the exist-
ing duty to 55 per cent ad valorem.

The Finance Committee of the Senate Is kindly prayed for a reconsideration
of the matter so as to reach an equitable adjustment.

DEPARTMENT OF STATE,

Hon. WED SMOOT, IVaeington, July 11, 192,9.

haimnan Finance Committee, United State8 Senate.
SIR: Pursuant to your request that you be furnished by this

department with copies of all representations made by foreign go'.
ernments to this Government touching tariff questions, I have the
honor to inclose for your information a copy of a note from the
Royal Italian ambassador. dated July 2. 1929, inclosing a niemoran.
duin in further reference to the effect of the tariff bill, as passed by
the House of Representatives, on Italo-American trade.

I have the honor to be, sir,
Your obedient servant.

H. L. STMSo,0N.
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RoYL ITALIAN EMBASSY,
Washington, Judy j?, 1929.

Hon. HENRY L. STIMSON,
Secretary of State, Waohington, D. C.

MY DEAR MR. SEcRL-rARY: Herewith inclosed I am sending you
a memorandum on the effects of the tariff bill, as passed by the
House of Representatives, on the Italo-American trade.

I would be very grateful to you for the attention you would kindly
give it and for the use you may deem it advisable to make of the
information it contains.

Accept, my dear Mr. Secretary, the assurance of my highest
consideration.

G. DE MARiNO,
Italian Ambassador.

REOJA AMBASCIATA DITALIA.
Ufloio Del Qonefgliere Conmerciale.

SCHEDULE 14

LEATHER GLOVES

(Par. 1433 of the tariff act of 1922)

Paragraph 1433 of the present tariff levies the following duties on gloves:
Men's gloves not over 12 inches in length, $5 per dozen pairs; women's and

children's gloves not over 12 inches in length, $4 per dozen pairs; for each inch
in length in excess thereof, 50 cents per dozen pairs. Provided that, in addition
thereto, on all of the foregoing there shall be the following cumulative duties:
When lined with cotton, wool, or silk, $2.40 per dozen pairs; when lined with
leather or fur, $4 per dozen pairs; when embroidered or embellished, 40 cents
per dozen pairs: Provided, That all the foregoing shall pay a duty of not less
than 50 per cent nor more than 70 per cent ad valorem: Provided further, That
glove trunks, with or without the usual accompanying pieces, shall pay 75 per
cent of the duty provided for the gloves in the fabrication of which they are
suitable.

Gloves made wholly or in chief value of leather made from horse hides or
pig skins, whether wholly or partly manufactured, 25 per cent ad valorem.

The high rates on men's gloves as well as the fact that this line of consump-
tion is supplied chiefly by domestic production, which is an important American
industry, have practically put out of the American market Imported men's
gloves, the importation of wh!ch did not reach 140,000 pairs in 1922 and scarcely
surpassed this figure in 1927.

The less exorbitant rates on women's and children's gloves as well as the
quality of lighter and finer leather from which they are made and the required
labor in their finishing have maintained the importation of th:s line of wearing
apparel, which the European manufacturers. prior to the enactment of pro-
hibitive rates in 1922, supplied in the proportion of about four-fifths of the total
consumption of the country.

Women's kid gloves are an actual necessity and in no sense a luxury, but
the rates of duty now assessed on women's gloves, by adding greatly to the
selling price, have made gloves almost a luxury and the cost unreasonably
burdensome.

The American women need the imported lightweight kid glove by reason
of its greater delicacy of texture, style, and finish. Being an essential part of
her apparel, required for comfort and personal appearance, they can not be
dispensed with, especially the imported glove, which is of superior style and
finish.

These gloves, which are manufactured principally ln France, Italy, Czecho.
slovakia, and Germany where the workmanship has, through generations and
years of training, acquired the skill necessary for the making, and where the
work is done mostly at home, could not be produced in this country, except
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at a prohibitive price, which would put them beyond the reach of the average
purchaser.

Thus, the advantages of careful making and convenient price are secured
to consumers in this country. The importation of gloves in this country
would otherwise be confronted with prohibitive prices. This explains why
practically 95 per cent of the imported leather gloves in the United States are
represented by women's and children's gloves.

Because of the lack of this condition, as well as of the required training and
skill, the manufacture of these gloves, whenever attempted in this country,
has been as unsuccessful as that of men's gloves has been successful, and
what few women's and children's gloves are made in the United States, consist
of novelties and specialties as are occasionally evolved by American glove
makers, for temporary, rather than stable, demand.

Any attempt to establish the manufacture of women's and children's gloves
In this country would meet with failure, even in the hypothesis that the rates
of duty were prohibitively increased, as the conditions for this line of pro-
duction are entirely lacking in this country, anl no tariff, however high, could
alter them. This, aside of the fact that excessive prices for such a necessity
would be intolerable and certainly curtail the demand.

Domestic manufacturers today are making gloves of dipped leather, which
do not In any way compete with the foreign light-weight brushed leather glove.

The new tariff bill passed by the House of Representatives (I1. It. 2667, par.
1532) has substantially increased the existing high duties to really prohibitive
levels.

The Finance Commission of the United States Senate is kindly prayed to
reconsider the matter, so as to avoid such a serious setback to an important
branch of Italy's trade with this country.

DEPAHrMENT OF STATE,

Hon. REED SmooTr, Washington, Jubj 15, 199.

Chairman Finance Cornnittee, United State8 Senate.
SIR: Pursuant to your request that you be furnished by this de-

partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the honor
to inclose for your information a copy of a note from the Royal
Italian Ambassador, dated July 2, 1929, transmitting a memorandum
concerning the effects of the proposed changes in the tariff on Italo-
American trade.

I have the honor to be, sir,
Your obedient servant, H. L. STIMSON.

ROYAL ITALIAN EMBASSY,

Hon. HENRY L. STIMsox,
Secretary of State, Waghington, P. C.

My DEAR 11. SECRETABY: Herewith inclosed I am sending you a
memorandum on the effects of the tariff bill, as passed by the House
of Representatives, on the Italo-American trade.

I would be very grateful to you for the attention you would kindly
give it and for the use you may deem it advisable to make of the
information it contains.

Accept, my dear Mr. Secretary, the assurance of my highest
consideration.

G. DE MARTINO,
ItaZian Ambas8ador.
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flOIA AMBASCLATA D'ITAWA WASHINGTON

In her trade relations with the United States, Italy has always experienced
an unfavorable trade balance. While the United States -has for years-main-
talied an important place among the countries from which Italy imports a
good deal, on the other hand, the sale of Italian products on the American
market has met, mainly during the postwar period, with increasing difficulties.
The bulk of demand for the Italian products consumed in the market of the
United States still comes from the so-called Italo-American communities estab-
lished in the largest cities of the Atlantic coast and the Middle West. This
basic factor was responsible in the past for the continuous nervous fluctuations
which have characterized Italian trade with this country since the beginning
of this century, due to recurrent variations in the movement of Italian immi-
grants to and from this country. TILe adoption of the policy of restricted 19nmi-
gration by this country has had substantial effect on the volume and character
of the Italian trade with the United States. The gradual falling off in the
demand from the so-called Italian communities and the trade difficulties caused
and connected with the postwar period have favored the concentration of this
business in the hands of fewer but more experienced and responsible organiza-
tions of the highest type. This represents a very important and helpful factor,
mainly in connection with the future development of trade relations between
the two countries, for it favors the adoption of solid standards and creates a
better understanding.

The following table, based upon the Italian official statistics (Ministero delle
Finance) shows the variation in the trade relations between the two countries
during the past fifteen years:

Trade between Italy an4 the United States

[Values In thousands of paper l1e1

Exports from United Imports into United Excess of American
States Into Italy States from Italy exports

Year 
-

Ind. Values Index Values Index
Values Nd.xNo. No.

1 ......... . 522.722 100 267.892 100 254.830 100
1922................4.398,231

1923 ............................ " .... 4,619,483
1924 ................................. 4,647,883
1925 ................................. 6,174,816
1926 ................................. 5,614,399
1927 ................................ 3, 958, 378
1928 ................................. 4,015,168

841
884
889

1.181
1, 074

758768

1,018; 317 380 8,379,914 1,326
1,512,524 564 1, 16,959 1,219
1,231,804 459 3,416,079 1,341
1,887,826 704 4 286.990 1,682
1,931,600 717 3, 682 899 1,455
1,644,818 614 , 313,560 908
1,523,489 569 2,491,679 978

As the values reported n the table above are expressed in lire, they offer but
a relative indication of the real situation, because during the period in question
Italian currency registered wide fluctuations.

A more adequate picture of the present status of Italo-American trade, In
comparison with the pre-war period, can be gathered from the following table,
whose values are expressed in gold lire, at the average rate of gold in Italy,
during the various years:

Trade between Italy and the United States

[Values in thousands of gold lire]

Exports Imports to Excess ofYete United
United States from American

states to Italy exportsItaly

1013 ........... 522,722. 267, 882 254,840
1915 ........... 1,655,659 268,25 1,287,454
1916 ....... 2,916,725 269,208 2,647,517
1917 ......... 4,005,809 182,398 4,823,411
1918 ....... 4, 442,130 113,184 4,328 ,946
1919 ......... 4,414,314 382,340 4,031,974
1920 ......... 2, 929, 617 305, 802 2,523,815

Year

1922 ...........
1923 ....
1924 ....
1925 ...........
192 ...........
1927 ...........
1928 ...........

Exports
from

United
States to

Italy

,070,019
1,099 091
104 7,575
1,275, 154
1,131 251
1,046,296
1,093,992

Im t Excess of
States from Americn

Italy exports

251,578
359,867
277,655
389, 853
389,179
434,757
415,097

824,441
739, 224
769, 920
885,301
742,072
611,529
078,895
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The trend shown in the preceding table is fully confirmed by the following
tabulations, based upon statistics of the United States Census Bureau:

Trade bctwcen Italy and the Usrttcd States

[Values in millions of dollars)
EprsExports Iprsf

Exports lmPris n Excess of YeErpfrom Imports in Excess ofYear from t nitd ea United mria
(aveagenited American (average) United States American(average) Untd states eAot Sae exports
States from Italy expor (ttel from ItalySto Italy to Italy

1910-1014 ...... 6 51 15 1925 ........... 205 102 103
1922 ........... 151 64 87 1926...........I 157 103 54
1923 ........... .. 168 92 76 1

9 27
:........... 132 109 23

1924 ............ 187 75 112 1928 ........... 102 102 60

From various points of view, the year 1928 may be considered as a repre-
sentative period upon which to base a fair and sound estimate for the future
trend of the trade between Italy and the United States.

During the last year this trade was carried on with the lira stabilized on the
new gold level, thus eliminating all unfair competition resulting from currency
inflation or depreciation. This is a very important factor to be reckoned with
in considering the potential competitive power of the Italian products on the
American market, for the stabilization of the lira on the new high level, while
on one hand It has greatly increased costs in Italy, thus rendering more
difficult the sale of Italian products in the United States, on the other It has
facilitated the development of American exports to Italy. The percentage
variations (based upon the statistics of the United States Census Bureau) in
the trade relations between the two countries during 1028, in comparison with
1927, are the following: Increase in American exports to Italy, 23 per cent;
decrease-in Italian sales to tile United States, 7 per cent.

In considering the nature of the Italian shipments to this country one observes
that the bulk is represented by the following products:

(a) High-quality foodstuffs (cheese, olive oil, lemons, dried fruits, fresh
fruits and vegetables in brine and olive oil, peeled tomatoes and tomato sauce,
walnuts, chestnuts, etc.) ;

(b) Silk, artificial silk and high-grade textiles (linen, woolen, cotton),
hemp;

(c) Hats of the best quality, well known the world over;
(d) Marble and its products;
(e) Raw hides and gloves.
Tile details and the trend of these imports (on a quantity basis), during tile

past years, is shown in tile following table:

Most important Itallan products exported in the United States

1913 1027 1928

Cheese ................................................... quintals.. 122,308 136,586 169,068
Lemons ...................................................... do.... 1,134,392 304,098 332,714
Dried fruits .................................................. do .... 97,741 98,635 103,023Fresh fruits, vegetables preserved in brine and olive oil ....... do .... 52, 130 25,085 35,080
Tomato sauce ................................................ do.... 207,33 512,546 431,380Olive oil ..................................................... do .... 5, 760 248,509 88.232
Textiles of hemp, linen, and jute ............................. do .... 23,410 61,026 80,930
Cotton textiles ............................................... do .... 1,625 4,215 3,747
Raw silk ..................................................... do .... 10,640 1,954 3,212Artificial silk and waste .......... ............................ kilos.. 26,096 3,217,610 2,083,300
Marble ................................................... quintals.. 115,509 701,331 131,865
Rawhides .................................................... do.... 20,453 44,646 40,839

Tile series of memorandums presented by tils embassy to the State Depart-
ment contained a detailed exposition of the present status of tile most impor-
tant Italian products ilported iii this country, with spclal reference to the
degree of competition offered by them to similar domestic products. The uu-
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favorable repercussions from the increases contained in the tariff bill passed
by the House of Representatives In reference to the Italian products were also
carefully considered.

In the group of oils, it was pointed out that the total domestic production of
olive oil represents but 1 per cent of the total domestic consumption, so that
tny duty imposed upon olive oil could be only intended as a revenue measure
and could not reasonably be interpreted as a stimulant to an industry ever
capable of meeting the Nation's consumption requirements. It was also clearly
demonstrated that any differential in the duty between olive oil imported in
barrels and that imported in small containers should be abolished, for such a
differential would facilitate frauds and adulterations.

In the case of canned tomatoes and tomato paste it was pointed out that
the consumption of the Italian product is limited to the demand for communities
of Italian extraction, which have been accustomed to this Italian product, which
has marked characteristics totally different from the domestic tomato. Fur-
thermore, Italian tomatoes and tomato paste have always commanded a price
substantially higher than the domestic product, a clear and important factor
which demonstrates the nonexistence of competition between the two products.
In the matter of tomato paste, it was also pointed out that a recent investigation
carried out by the United States Tariff Commission has shown that cost of
production of the Italian paste is somewhat higher than that for the similar
domestic product; a fact which would Justify a substantial reduction in the
present level of duty.

With reference to cheese, a detailed description of the most important types
of Italian exports into this country, was made in order to point out the marked
differences between the Italian and the American product, which control different
markets and have no relationship whatsoever in prices, or other sale conditions,
the price of the Italian product being generally much higher than that for the
best variety of American cheese. Italian cheese is mainly consumed by people
of Italian extraction in this country, who have been accustomed to the peculiar
flavor of this product, which to them represents a most necessary food, largely
used in Italian cooking, for seasoning and as an Integrant in the praparation of
their meals.

Considering the imports of cherries, it was pointed out that Italy is the most
important producer in the world and that even the United States Tariff Com.
mission, in carrying out an investigation on the costs of production of cherries
in Italy and in the United States, admitted the existence of marked differences
between the American and the Italian cherry, which is much smaller and
particularly acceptable to the confectionery and the ice cream trades, while
the domestic product is generally used in the canning trade and for direct
consumption.

The group of Italian textile products imported into this country includes woven
silk fabrics, velvets, plushes and chenilles, high-grade tapestries and other
Jacquard woven upholstery cloths, drapery fabrics of novel design and construe-
tion, linen and high.grade woolen products of high quality, for which there is a
seadily increasing demand in this country. There are, however, some other
products, like Italian hemp, which represent an Indispensable raw material for
the American industry producing high-grade yarns and twines. In considering
the alleged competition of the Italian artificial silk (rayon) it is pertinent to
Indicate the tremendous growth of the similar American industry, whose pro-
duction has increased from 1,500,000 pounds in 1913 to 99,500,000 pounds in 1928,
and an estimated production of 135,00,000 pounds during 1929. Besides, it is to
be noted that most of the Italian rayon imported into this country is made of
grades which have been found most suitable in mixtures with cotton textiles.

The merit and quality of the Italian fur-felt hats Is well recognized the world
over. The bulk of the imports into the United States is the production of a
large, well-known Italian concern and is represented by hats paying a duty at
the rate of $10 per dozen, a rate which should satisfy any plausible demand for
adequate protection. The Italian fur-felt hat is snot a competitive article, with
the product of the American industry, it follows specific styles, possesses indi-
viduality, and has peculiar earmarks and characteristics, different from the
ordinary run of domestic hats.

Italian marble Is a high-grade product, considered the best in the world for
specific sculptural and ornamental works. The marble quarries (if Italy have
been operated for centuries and their unique product is exported to every clvi-
lized country, Italian white marble (Carrara) for statuary, or the colored types,
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in this or any other country. The same is true for certain types of monu-
mental and building stones, such as Italian travertino. Marble manufactures
are products of artistic conception and endeavor, offering, very often, educa.
tional benefit for the public in general. They should be considered as works
of art and be assessed on the basis of duties intended only for revenue purposes.

Since the war the United States has enjoyed i privileged position in Italy's
import trade. This was in part due to economic and political disorganization
in other nations rich in raw materials and foodstuffs but mainly as a result
of the rapid and effective Italian industrial development during the last
decade. Somewhat different is the trend in the sale of Italian products on
the American market. During 1909-1913 the Italian shipments to the United
States represented about 12 per cent of the aggregate total Italian export
trade; In 1927 they were a little more than 10 per cent.

Italian economic problems were carefully studied by the American Funding
Commission in 1925 during the negotiations for the settlement of the Italian
debt. Senator Reed Smoot, the distinguished chairman of that commission
and now the able chairman of the Finance Committee of the Senate, made
an admirable report to the Senate, in order to explain the equitable adjust-"
mient arrived at between the representatives of the two countries. This
embassy feels it to be pertinent to call the attention of the State Department
upon a few statements made by Senator Smoot, while describing the Italian
economic situation and its possibilities for Improving the existing conditions,
so as to meet her new foreign obligations. Dealing with the problem of Italy's
foreign trade lie stated: "As I have already indicated' and as everyone knows.
Italy is almost totally lacking in natural resources. The country can not feed
its present population, which is increasing at an alarming rate. Her total
resources of coal are less than 200,000,000 tons, or much lower than a single
year's production In this country.

"It is estimated that Italy has less than 40,000,000 tons of iron ore, which is
again less than the annual production of iron ore in the United States. She has
no copper or cotton and practically no oil. She does produce some silk. Her
chief asset is her water power, which is being developed chiefly through the
aid of foreign capital. It is only through her export of fruit and agriculture
specialties and the development of her textile and manufacturing Industries,
importing raw materials, manufacturing them and shipping them abroad in
competition with other nations of the world that Italy has been able to find
means to purchase the food to feed her people and to buy the basic materials
needed for her industries."

"Italy has never had a favorable trade balance. The permanent cause of
her position is in her lack of raw materials and the necessity of importing a
large amounts of food. The relations between exports and imports is to-day
substantially as it was during the pre-war period. Imports are still greatly
in excess of exports. Most of the imports consist of commodities essential
to the operation of Italy's industries. Anything which makes it more difficult
for Italy to provide the means tO buy raw materials from the outside world
impalrb her capacity not only to make external payments on her obligations
he:d abroad but also endangers her internal economic situation. Her industry
must be maintained to enable her to live."

Dealing furthermore with Italy's balance of payments lie clearly intimated
that: "In its essence the problem resolves itself into Italy's ability to lay apart
and save an annual surplus above its essential requirements and to transfer tills
surplus from Italy to the United States. Not only must there be a margin of
saving within the country, but Italy's balance of international payments must
be such that she can convert the necessary amounts Into foreign currencies
without endangerIng thle stability of her own internal situation."

"Italy has to-day practically no assets abroad available for payment of her
obligations. Nearly all her foreign investments were exhausted during the war
paying for food and anmmnitions. Such investments as she does have are more
than counterbalanced by heavy foreign investments within Italy. She gained no
substantial territory as a result of the war; no colonies with natural resources.
She has remained as sihe was before the war, a debtor country."

"The two cldef items to offset the adverse trade balance are remittances from
Italian emigrants abroad and expenditures of foreign tourists in Italy. It is
difficult to estimate exactly what these aggregate in any year. Emigrant remit-
tances are probably in the neighborhood of $100,000,000. Foreign tourists' ex-
penditures have been estimated at approximately the same figure. Without
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these two important sources of income Italy would be unable to maintain its
present position. While the Itillan Commission raised no protest regarding our
immigration policy, it Is pointed out that restrictive immigration laws over a
period of years would tend to reduce the emigrant remittances and also bring
about a reduction in the exports of Italian products finding a natural market
among Italians living abroad."

This reveals a situation In need of readjustments, particularly if considered
in the light of the new obligations assumed by Italy toward this country, result-
ing from the war-debt settlement and for the repayment of the capital borrowed
in the New York market.

A more satisfactory economic relation between the two countries would un-
doubtedly result from a gradual increase in Italian exports to this market. In
the preceding remarks it has been noticed a distinct contrast in the nature
of the goods exchanged between the two nations, viz, while the United States
exports raw agricultural products, mineral and fuels, Italy sells to this country
high grade quality products to satisfy the growing needs of the American people.
Basically, the two trades are not competitive in character, on the cofitrary, they
possess a marked degree of integration, to satisfy the demands and needs of
two economic systems totally different. In considering the reasons responsible
for the slow development of Italy's trade with this country, It is pertinent to
note that in 1910-1914 about 50 per cent of Italian imports were free from
duty, but in 1927 only 18.0 per cent; furthermore, the average rate paid by
dutiable goods was somewhat higher than in the previous period.

After all, the products exported by Italy into the Ui~lted States are mainly
consumed by the so-called Italian communities, residing In this country; their
price is generally higher than that of the corresponding domestic products and
any increase in the tariff would hardly benefit the consumption of domestic
goods, for there is no competition between the two groups of products.

The total Imports from Italy to the United States hardly reach 2 per cent
of the aggregate imports of the latter; such a small percentage would hardly
justify any claim of unbearable competition. Time prices of the Italian products
are higher than the corresponding domestic products and offer no real competi-
tion whatsoever.

In short, it must be apparent that If the Congress of the United States adopts
a new tariff act in the form in which it has passed the House of Representatives
(so farn, at least as relates to the products exported from Italy to the United
States), the direct effect of this measure can but only dhninish Italy's purchase
of agricultural products and other raw materials, in this market, and con-
sequently impair Italy's international economic position; and the direct result
is likely to be a reduction in the standard of living of Italy. to some extent,
and eventually a weakening of the economic relations between the two countries.

WASHINGTON, D. C., July 1, 1929.

DEPARTMENT OF STATE,
Washington, July 20, 1929.Hon. REED SM OOT,

CTkairman Finance Committee, United States Senate.
SIR: With reference to my letter of July 11, 1929, transmitting

copy of a note from the Italian ambassador, dated June 25, 1929,
inclosing two memoranda concerning the effects of the proposed tariff
changes on Italo-American trade, I have the honor to inclose copy
of a further note from the ambassador, dated July 16, 1929, calling
attention to a clerical error in the memorandum dealing with Schedule
9. I have the honor to be, sir,

Your obedient servant, WILBUR J. CARR,

Acting Secretary of State.
6310-29-voL 18, F C-9
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ROYAL ITALIAN EMBASSY,
Washington, July 16, 1929.

My DEAR MR. SECRETARY: I beg to refer to my letter of June
25 last, attached to which I sent you two memoranda dealing with
the tariff bill as passed by the House of Representatives and beg to
inform you that in the memorandum dealing with Schedule 9 (arti-
cles made of cotton or of which cotton is the component material of
chief value) it has incurred a clerical error when in the second para-
graph of the second page it was stated that the existing law (par. 921,
tariff act "of 1922) imposes a duty of 50 per cent instead of 40 per
cent, as it is the case.

May I take this occasion for pointing out to you that the new duty
proposed for the products in question (par, 906, H. R. 2667) represents
the maximum increase contained in the House bill for all woolen or
cotton products.

I will be very grateful to you if you will kindly call the above to
the attention of the interested departments.

Accept, my dear Mr. Secretary, the assurances of my highest con-
sideration.

G. DE MARTINO.
Hon. HENRY L. STIMSON,

Secretary of State, Vashington, D. 0.

JAPAN

DEPARTMENT OF STATE,
Washington, July 5, 1929.

Hon. REED SM1OOT,

CMhairman Finance Committee, United States Senate.
Sin: I have the honor at the oral request of the Japanese Ambassa-

dor to inclose for your information copies of memoranda prepared by
Japanese merchants containing comments on the effect of the tariff
law now being discussed by Congress on Japanese trade.

I have the honor to be, sir,
Your obedient servant, H. L. STIMSON.

TIRADE BETWEEN THE UNITED STATES AND JAPAN

[Statistics: From the Reports of the Dpesrtment of Commerce of the United States)

Japan ranks the fourth among the nations to which the United States exports,
and the second among the nations from which the United States imports.

The United States exports to Japan in 1027 amounted to $257,600,000, i. e.,
5.3 per cent of the total United States exports and about 30 per cent of Japan's
imports. The United States imports from Japan in 1927 amounted to $402,100,-
000, 1. e., 9.6 per cent of the United States total imports and about,40 per cent of
Japan's total exports.

rhe list of commodities traded between these two countries indicates plainly
the fact that each country's exports consist mostly of the goods that the other
is in need of. The exchange of American cotton with Japan raw silk is a striking
instance. If the supply of one's demand from other's surplus is the ideal status
of international commerce, it can truthfully be said that the foreign trade between
these countries is the nearest approach to the perfect trade relations, and that
any hindrance to the ready exchange of goods would be harmful to the economic
life of both countries.

126
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Further to illustrate this point, it is to be noted that raw materials imported

from Japan are those needed I)y various American industries oil account of their
domestic production being insufficient or inconvenient. Of inanufacttircd goods,
somie are articles of Japanese specialty and can not be feasibly produced in the
United States, while others arm inexpensive goods that yield no attractive return
to Americans manufacturers but are much in popular demand by the consuming
public, including farmers.

Japan's purchtasing power Is in a large measure derived from her exports,
especially from that to the United States. Any decrease in her exports to the
United States, therefore, can not but reduce her demand for American products-
a situation not quite agreeable to the foreign trade of both countries.

TIE EFFECT OF TIE PROPOSED UNITED STATES TARIFF ON JAPAN

The proposed increase in tite House tariff bill affects Japanese products of
many varieties. Examination of a score or more of representative articles thus
affected indicates advances of 5 per cent to 200 per cent. For instance, the addi-
tion of specific duty of 10 cents per (lozen on china and earthenware results in
an increase of 74 per cent on cups and saucers and 185 per cent on salt and pepper
shakers; duty on lily bulbs is to be advanced from $2 to $0 per 1,000, an increase
of 200 per cent.; menthol will be assessed 75 cents per pound instead of the present
rate of 50 cents, or an increase of 50 per cent; celluloid dolls and toys will be sub.
ject to a duty of 100 per cent higher than the present one; while cained clalnsare
to be removed from free list and assessed at 35 per cent ad valorem.

Thus on a closer analysis it can be seen that several proposals have the effect
of closing the Americai market to inany Japanese products. This is particu-
larly true with respect to inexpensive goods of more or less Japanese specialty,
which in total value reach no large proportion of United States imports. Such
advances seen neither to benefit the American industries nor add to the revenue
of the United States. On the contrary, they appear to mean increased burden
on large number of American consuming public, especially of smaller means.

Engaged in producing tlttqqe articles, chilefly designed for export to tile United
States, there is a large number of workers throughout Japan. To them prohibi.
tive American tariff spells loss of livelihood; to American labor no added employ-
ment.

Another feature to be considered is the proposed section 402. Were it enacted
into law. administrative authorities would have an arbitrary power of deter-
mining the basis of valuation, stibject to no judicial review. This would put
importers il constant uncertainty its to the amount of duty and act as a hin-
drance to foreign trade.

The so-called "flexible provisions" in the proposed act, made more effective
thutn those in the tariff itet of 1922, would similarly place the trade--long-term
contracts in particular-in uncertainty, and can not but hamper the free ex-
change of goods.

United States imports from Japan

;000 omitted)

1027 1928

Quantity Value Quiantity Value

Tea ....................................................... lips--! 20,403
Material for hals, bonnets of straw, etc .................... ys.. 720, 941
liats (if straw or fiber ...................................... I 4 034
Silk, raw ................................................. is.. I 01, 7W
Silk, fabrics ............................................... lbs.. 1,11S2

ilk, wearing apparel. ...................................
Decorated china and pIorcelain...................dos..' 4 93
Decorated earthenware ................................... doz.J '50
Crab meat ................................................ lbs..' 8, ow

United Stat s total .................................... bs 8, t4
Shape oil ................................................. gals. 2, 3

United States total ................................. gals..' 2,517
Camplhor.natural crude ............................ ls..l 1,621

United States total .................................... lbs.. 659
Relined ............................................. lbs.. , 480

Total United States exljorts to Japan .................. ..........
Total United States imports from Japan ...................
Total excess of imports from Japan ....................

$5,889 23,421 $3,250
1,23 174,247 562
,674 118 431

334, l0r 04,111 318,123
7.S55 2, 039 6,724

.. . 1,155
3 .12 3,377
334 ,,064 579

3, 71(04 12,586 4. (M)
3.71 12,7775 5,057
I.12........... ......
I,57(1 2,250) 1,504778;;; .......... ..........

b10 4,364 1,648
822J 1,176 M03

257, 50 ........ 288, 054
402, 105 .......... .34, 346
144,536 .......... 90,292
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Exports from the United States to Japan for 1927 and 1923

[Quantity and value in thousands-.00 omittedi

1027 J192

Articles
Quantity Value IQuantity Value

EXPRoIT TO JAPAN

Total ................................................................ .27, 570 .......... $2,0A

Cotton, ram ............................................. bles.. 1, 437 122.012 1,221 129,272
Petroleum products: 20, 82 .......... 21,200

Crude oil .......................................... barrels.. 1,i, J3 , 2,060 2,254
G,L and fuel oil ...................................... do .... 4, .119 4, 032 , 114 4, 2.8
(Gasoline ............................................. do .... 350 2,7K 733 4,760
Kerosene ............................................ do .... 1,1,08 8,013 94I 5, fO0
Lubricating oil -------------- ........... Ito .... 2-19 2,84, 24s 2,F04
Para ll wax.. .............................. ul ds.. 6, 701 1 390 14.154 760

Iron and steel products: .......... 20, 33 29. 10.5
lerciant products .................................. tons... 278 17, 09 407 18,155

Wood and wod products: .... , 240.......... 23,305
Douglas fir ........................................... feet.., 463, 7M 9,143 "12.', 714 10,1)1
Cedar ....................... .................... do..j 20., 078 4,617 365,4S3 0, 140
Ilenid',,k .............................................. do.., 1"15,49, 3,323 200,729 4,000

Machinery and electrical equpnienit: I .......... 14,725 ........... 13, 33
Electrical equlouinent ............ ! ...........................:......... i, 525 .5,010

Automotive products: ....... 9,041 ........... 8,491
Automobile and trucks ........................... number.. 3 2,8S2 10 7,726

Wheat ................................................ bushels..
1  

4, 114 5,3311 5100 7,023
Tobacco, laf ...................................... pounds 9, 991 4, 2Wst 15,411 3,1,'
Copper, refined ............................... do...do.. 24, 475 3,198 [ 32, 391 4, W;2
Anmnonia stlphate ....................................... tous.. 1  31 1,407 24 1, 0;4
Leather .......................................................... 2,109 .......... 2,192
]Rubber manufacttros... ................................................. 46-1 1,972

Automobile tires ....................... nunber., 15 91 . .219" 1,00
Other ........................................................... 31,770 .......... 31,193

Japan's trade with the United States by principal commodities (Japan proper)

Quantity Value (thousands of dollars)

Commodity -__

1913 1925 1920 1927 1913 1925 1920 8 1927

IMPORTS FROM THE UNITED STATES .......... ........ ........ 60,617 272,1913 320, 04 319,304

Wheat ............. 1,000 bushels.. 4,82# 0,260 7,182, 5,751 4,700 10,498 11,918, 8,707
Leather ............1,.00 pounds.. . 1,042 2,083 4,212 2,571' 587, 1,li 1, 979' 1,402
Cottou, raw ................... do.... 2-27,527 102,587 598,2061 841, 23; 31,802 147,813 149,572, 102,883
Wool ..... .... .......... ........ ................ 023 24,823 39,913 33,798Petroleum,'be'zin e"'".1,00ba rrels' 72] 182. 312 25 3 2,290. 3,790 2,61,5

Illuminating oil............. do .... 824 . 557 516 664 3,752' 4:045 4,0951 7,017
Irouandsteel ....... 1,000 lounds.. 112,275 270,701 350,501371,45 3,168' 12,313 14,3811 15,082
Lead ................ ........ do ... 4471 7,4 27, 5541 44, 202 If, 546 1,8b29, 2,542Zinc .......................... do..:: 1,243 5,2 1 , 730 2 1,94 70' 4111 1, 525, 1,213

Lead. d.. a.... ........ do.. I47 7,.0 1970 0 497 1,829 5 4
Machinery nd parts. ......................... ....... 4,4S4 15,497 19,825 14,750
Automobiles and parts ............... ........ ............... 241 3,78

7
i 6,175 7,.97

Sulphate of ammonia, crude...tons...... .. 1 i"9........3,71 4,601 2,41

EXPOR.TS TOT...... T",E..... 01,3, 412,90 40.5,047 395,307
Food in tin and bottle ........... .... 841 3, 4,029 4,184
Tea ....... ...... 1,0 pounds.. 28,47 -1,271 2,",,,,4 4,381 5,025 4,754 4,096
Silk, raw ........ ....... do.... ' 17,647 55,951 50,,564 64,958 02,3 0 348,629 334,259 331,340
Silk, waste and floss .........do.... 740 4,607 3, 23 3 7021 4971 4, 767 3,505! 2,619
Silk tissues ........................... ................ I ... 2,571 8,634 12,375 8,624

'iaits for hatmaking..1,000 bundles..! 18,58 7,947 9, 48 : 7, §19 3, 352 1 1,493 1,772 1,365
Hats, caps, and bonnets .............. ...... ......... ........ 1,840, 8.58 2, 031: 1,210
Pottery ............................................... 1,,0' 4,9341 6, 572; 5,805
Camphor ........... 1,000 pounds..' 60 1,9741 1,7980...2 211 1,303 1,110, 1,078
Meothal crystals.............do 55 306 427b 3241 37 2,S59 2,890, 1,170
Brushes ..............................1 ........ 61

9  11271 2,165 1,546________________________________ _________
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Japan's trade in merchandise with principal countries (Japan proper)

Country of origin of destination

Total .......................

United States ..........
Calndau...................
Great Britain .....................
Fralle... ................ ....
(1erniany .........................

elgiim ..........................
Italy ..............................
Swilzerlad ......................
China .............................
Kwalilltig Provite ..............
JI0o1g Kon ......... ......
iritish 11(1a.. . . .........
The Stralts Settlentes ...........
Netherltnd East Indies ...........
French Itido.Chilna ...............
Asiatic Russia ....................
11ifhippine Islands ................
Australia ..........................
Egypt ...........................
Per cent of total:

United Slates .................
(ireat Britain .................
(lermau.y .....................
(hlna .........................
Iritish India ..................

General imports (thousands of dol. General exports (thousands oflars) dollars)

1913 I=12. 1920 1927 j1013 1925 192 1927I I '
361,215|1.05.8191,120,271 1,033,137 313,104) 940,214 003.470 944,558

60,617 i 272,913 320,04 319,3(4 01,351i 412,9W6 405.647; 395,307
........ 15.2311 30.123 20.3931 ........ 1 8,552 11,664 12,991
60.7791 93,281 80.233 72,603 10.277 i 24,50h 28,033 30,788
2. , 13,698 11,560 12.94s) 210.N26 24,164 19.984 25,623

33, 9GS 50.8 M) 68, 4281 6", 202 6503 4,861 3,831 5,031
4,679: 4, 1

r)  
0,710 6.7i8 1, 835, 760 551 1,046

5341 1,3190 3,179 3,0( 14,567: 3,360 2.475 1,N33
shi9l 8,26 10.281 8,579 160 150 233 671

30.31h 15,5 112.X10 107.163; 76,58h 192,247 19S.78 158,430
15.219 72,475 73.994 02,794 14,775 41.710 46,935 43,271

(41 195 672 76S 1060. 30,217 24,961 31,541
S.,Sf. 235,391 184.303 128.2K 14.793, 71,169 73.444 70,450
2.57s1 16,187 1.,788 17,007 5.022; 18,42J 11i,554' 17,380

116.515' 42,424 41.570 49, '2) 2,550 35,113 15,224' 39,152
12,2311 10,99 11,554 15.730 5231 1,653 2. 9246 2,875

37; 6,024 11,254 11.628 2,115 1,277 2,4 7 3.67
3,7,7 0,854: ,818 8,451) 3,112 12,027 13,19 15,567
7,490 61,5471 60,6500 58,239 4,278, 19.492 24.3111 23,973
3,3 13,3921 16,0R59 11,0#11 079 10, 369 1U.,884 1:3,762

10.hi 25.81 28.6 30.9 29.2 43.6C 42.1 41.9
168. 1 1, .. 2 7.0 1.2 2.6 2.9 3.3
9 4.8' 6.1 .0 1 2 4] .5
S:4 8.3' 10. 10.4 24.5; 20.3 2t .l 10.

23 22.31 10.5 12:41 4.7 7.5 7.01 8.4

CHEMICALS AND OIL1-UNITED STATES TARIFF SCllEDULE No. 1-PRINCIPAL
ARTICLES IN WItcti JAPAN IS INTEIIESTF.D-CAMPHOI MIENTHOL

(Shigeji Tajima representing Japanese importers in New York, July, 1929)

NATURAL REFINED CAMPIIOIt

The United States import in 1927: Total, 1,387,443 pounds, $781,919; all
from Japan.

Present duty, 6 cents per pound (par. 52). Proposed duty, no change.
Renarks: There is no actual production of natural camphor in the United

States. Natural refined camphor is the only canphor recognized by the United
States pharmacopeia for medicinal purpose. About 20 per cent of refined cam-
phor imported into this country is distributed directly to the ultimate con-
sumers; about 80 per cent is absorbed chiefly by pharmaceutical manufacturers
who are using this gum as one of the raw materials for various medicinal prepara-
tions. A small percentage is used by film and pyroxolin plastics ianufacturers.

Conclusions: (1) Refined camiphor is not produced in tile United States.
(2) Refined camphor is used for making medicine, duty OIl which is a tax on

the sick.
(3) It is a raw material of United States industry that has very close relations

with the Nation's well-being.
(4) The House passed the bill which provides the reduction in tariff on synthetic

camphor from 6 cents to 1 cent per pound. If this reduction is to be made by
reason of its being a raw material for pyroxolin plastics indu-try, the samle theory
might well apply to refined canphor, as about 80 per cent of reflled eam)hor is
being used as a raw material for nedicines, flins, and even pyroxolin plastics.

(5) Synthetic camphor is not being produced at present in the United States,
but l)lans are under way to manufacture this material in the near future. There
is no ilnlediate prospect of producing natural camphor in this country.

MENTHOL

The United States import in 1927: Total, $1,331,987; from Japan, $1,141,825.
Proposed duty, 75 cents per pound (par. 52).
Present duty, 50 cents per pound (par. 52).
Increased by 50 per cent.
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Remarks: American-grown peppermint leaves yield only a negligible per.
centage of menthol crystals even if extraordinary efforts and expenses are
applied to the process, whereas years of experiment have proved the impos,
sibility of growing the Japanese peppermint in this country on a commercially
profitable basis.

Synthetic menthol is nothing more than a very poor imitation of tle genuine
and not allowed to be used for pharmaceutical and edible purposes. The United
States draw the supply of menthol mostly from Japan. Menthol is used mostly
by the manufacturers of medicinal preparations in the form of ointments, lotions,
antiseptics, inhalating substances, and the like, and to a small extent by the
manufacturers of candies.

Conclusions: (1) Menthol is not produced in this country on a commercial
scale.

(2) Neither American peppermint nor synthetic menthol can be a substitute
for the natural menthol.

(3) Menthol is a raw material of United States industry.
(4) Increased duty would not benefit domestic mint growers.
(5) Increased duty penalizes both manufacturers and consumers of this coun-

try. In most cases it is a tax on the sick.

EARTHS, EARTHENWARE, AND GLASSWARE

UNITED STATES TARIFF SCHEDULE 2, PRINCIPAL ARTICLES IN WHICH JAPAN 18
INTERESTED. EARTHENWARE, CHINA, AND PORCELAIN

Earlhenuare, decorated and undecorated

Tile United States, import for 1927: Total From Jap~a
Table wares ------------------------------ $5, 589, 793 $334, 417
Others ----------------------------------- 1,783. 679 367, 209

Proposed duty (par. No. 211)- 10 cents per dozen pieces and 45 per cent
ad valorem for the undecorated; 10 cents
per dozen pieces and 50 per cent ad
valorem for the decorated.

Present duty (par. No. 211) ---- 45 per cent ad valorem for the undecorated;
50 per cent ad valorem for the decorated.

Increased by ----------------- 10 cents per dozen (i. e., equivalent to 45
per cent-70 per cent increase).

Remarks.-Facts which might be considered in connection with the proposed
specific duty in addition to the present ad valorem duty affecting earthenware
imported from Japan.

1. Earthenware imported from Japan is dissimilar both in decoration and in
use to wares produced in United States and is not in any way competitive with
domestic pottery.

2. The wares produced in United States are such wares as are usually termed
"table and kitchenware," such articles a, are ordinarily used in preparation and
service of food and beverages in the home and are decorated usually in simple
patterns such as borders and spray in decalcomania work.

3. Those articles imported from Japan are chiefly decorative in character and
used for ornamental purposes. In tile small portion of importation that con-
sists of articles similar in use to the domestic articles, it will be found that the
decoration employed iL more elaborate and results in landed cost in United States,
based oIl the present ad valorem duty (act of 1922) of 50 per cent, so high that
tile serious price competition is eliminated.

This fact is mado evident by reference to the statistics compiled by the United
States Government for 1927 (1927 record is taken because no figures for domestic
production for 1928 are available). Japan Domestic product ion
Table and kitchen ware ---------- $334,417 $31,692,083-1.05 per cent

In this connection it may be further stated that a considerable portion of the
importation from Japan which has been classified as tableware and included in
the -above amount is really fancy articles such as salt and pepper shakers,
condiment sets, etc., which are dissimilar to the United States products.

4. The proposed specific duty of 10 cents per dozen pieces in addition to the
existing ad valorem duty would only result in prohibiting the import without
benefiting the domestic producers, as this class of merchandise is not manufac-
tured in the United States. The compound duty of 50 per cent ad valorem and
10 cents per dozen pieces will make equivalent ad valorem duty ranging fTom
95 per cent to 120 per cent.
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China and porcelain, decorated and undecorated

(Table, toilet and kitchen wares)

The United States import in 1927: Total From Japan
Undecorated ----------------------------- 359. 670 82, 336
Decorated ------------------------------- 10. 497, 615 3, 662, 178

Proposed duty (par. No. 212)- 10 cents per dozen and 60 per cent ad
valorem for the undecorated; 10 cents
per dozen and 70 per cent ad valorem for
the decorated.

Present duty (par. No. 212) ---- 60 per cent ad valorem for the undecorated;
70 per cent ad valorem for the decorated.

Increased by ------------------ 10 cents per dozen (equivalent to 85 to 145
per cent increase).

Rcmark.-Facts which might be considered in connection with the proposed
specific duty in addition to the present ad valorem duty affecting china or por-
celin, imported from Japan.

1. There is practically no china or porcelain tableware made in United States
of class or kind ordinarily used in tile pivate home. The implied exception
being hone china or Belleek ware made by Lenox (Inc.), Trentonl, N. J., which is
of such high price as to prohibit its use in the home of the masses. There are
one or two others who are making china tableware in small quantities but whose
main products are hotel and restaurant china, entirely difereit from the home
use tablewares.

2. In determining the extent of the competition due to the importation of
chinaware from Japan, careful consideration should be given to the proper
segregation of the ware which has been classified as tableware for statistical
purpose. In this general classification has been included a great variety of highly
decorated fancy china articles of a class or kind not made in the United States at
all, and not included within a term of tableware as used in preparation and service
of food and beverage in private homes. While this can ,ot accurately be deter-
mined, it is fair a estimate to say that it constitutes fully 50 per cent or more of the
total value of import and over 60 ptr cent of the volume counting by dozens.

If these percentages are applied to the total importation of chinaware from
Japan it will be found that the actual amount of tableware comparable in use
to domestic earthen tableware (as practically no china tableware is made in
United States) would not exceed $1,800,000 out of the gross total $3,662,176
(1927).

In as much as there is no chinaware produced in the United States for use in
ordinary homes, imported chinaware is necessary to supply the needs of people
who desire something better than the simple decorated earthenware and who
can not afford to buy bone china or Belleek ware produced by Lenox (Inc.).

3. Price competition. The present rate of 70 per cent (act of 1922) ad valorem
makes a landed cost of Japanese china higher than the retail selling price of
domestic earthen tableware. To increase the present rate of duty would only
result In increasing the difference in the prices without any benefit to the domes-
tic manufacturer but add burden on the purchasing public.

4. Effect of the proposed new rate of duty.-The proposed rate of 10 cents
per dozen pieces In addition to the present 70 per cent ad valorem duty when
applied to the smaller fancy articles erroneously tabulated as tableware, will
Increase the duty to an equivalent ad valorem ranging from 85 to 145 per cent.
This would result in prohibiting the import for a large class of merchandise with-
out any corresponding benefit to domestic industry as it Is not produced in this
country.

Coming now to its effect on tableware, which already has a higher landed cost
than the selling price of domestic earthen tableware, the effect will be that the
adding of 10 cents to every dozen pieces will mean, to the final consumer, through
the retailer, by. allowing for the usual profit for importers and retailers, a burden
ranging from 20 to 24 cents per dozen.
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AGRICULTURAL PRODUCTS AND PROVISIONS

UNITED STATES TARIFF SCHEDULE 7-PRINCIPAL ARTICLES IN WHICH JAPAN Il
INTERESTED

Canned crabmeat

Total From Japan
The United States, import in 1927 ------------ $3, 784, 233 $3, 703, 15S
Proposed duty (par. No. 721) -------- 15 per cent ad valorem.
Present tariff (par. No. 721) ..------- 15 per cent ad valorem.

Remarks.-There is practically no crab meat canning industry to protect in
the United States, and Japanese canned crab meat is not competing with Ameri.
can crab meat or other marine products. Moreover, the importation of foreign
crab meat helps to conserve the supply of American crabs, which has been de.
clining rapidly in past years.

An import duty on crab meat only increases the cost to American consumers,
particularly in rural districts where wholesome sea foods are required at moderate
cost.

The Japanese crab meat is wholesome, palatable, contains more albumen and
is richer in nourishment, even compared with beef or pork. Furthermore, it is
authoritatively stated that because of its high percentage of iodine contents
the Japanese crab meat has a therapeutic value in cases of goiter, which disease
is prevalent in localities where water and chief foods are deficient in iodine
contents. In the interest of public health the use of Japanese crab meat might
therefore be encouraged by placing it on the free list. It is an interesting fact
that Japanese canned crab meat industry purchases all its machineries and tin-
plate from the United States.

Clams, canned

The United States, import in 1927:
Total From Japan

Pounds ------------------- 1, 171,400 Estimated pounds, 300, 000
Approximate- ------------ $299, 500 $150, 000

Proposed duty (par. No. 721) 35 per cent ad valorem.
Present duty (par. No. 1662) --- Free.
Increased by ------------------ 35 per cent.

Remarks-Specimens of Japanese clams.-These clams are entirely different
from the domestic and are classified as follows:

(a) Hokki: About one-third of the importation of Japanese clams are Hokki,
same being consumed among the Japanese population of Hawaii and at the
Pacific coast due to its peculiar taste. There is no competition whatever with
domestic clams.

(b)' Hamaguri and Asari: These are consumed largely by the American
people, but are rather different from th6 domestic variety.

Domestic supply of clams.&-The supply of domestic clams is getting rather lim-
ited. It is reported that the clam beds in California are long exhausted and there
is the same possibility for the other States. Unless domestic supply is supple-
mented by importation, the American beaches may soon be incapable of meeting
the future demands of the public.

Food value.-Clams are one of the most valuable foods for human consumption
because of the large percentage of iodine contained. Especially in the Middle
West where there is a shortage of iodine in the water, canned clams are an im-
portant food item and within the means of the minimum wage earner. The
Japanese canned clams are very sanitary, being packed by fine, up-to-date
canning machinery (imported from the United States together. with tinplate
for the cans), under the strict inspection of the Government.

Since such shell foods as lobster, shrimp, oysters, etc., are on the free list, it
would appear logical to leave clams in that same list.
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Lily bulbs

The United States import in 1927 (including tulip Total From Japan
and narcissus) ------------------------------ $4, 969, 743 $755, 415

Proposed duty (par. No. 751) ---- $0 per 1,000.
Present duty (par. No. 751) ---- $2 per 1,000.
Increased by ---------------- $4 per 1,000 (i. e. 200 per cent increase).

Remarkls.-Lily bulbs growing is peculiarily fitted to the Japanese on account
of their horticultural skill and the mild climate of Japan. The Society of Amer-
ican Florists and Ornamental Horticulturists and the American Seed Trade
Association, in order to serve the American public's interests, are understood
to desire importation from Japan of lily bulbs which can not be commercially
produced in the United States. They insist there should be no change in duty
on such bulbs; while they think a change in duty on cut flowers may be desirable.
For, if the United States discourage the importation of bulbs by raising duty, the
neighboring countries advantageously importing the Japanese lily bulbs would
produce cut flowers, and would destroy American horticultural industry in general.

M.6hrooms
Total From Japan

The United States import in 1927 -------------- $2, 034, 678 $236, 705
Proposed duty (par. No. 766) ---------------- 60 per cent ad valorem.
Present duty (par. No. 766) ----------------- 45 per cent ad valorem.
Increased by -------------------------------- 15 per cent ad valorem.

Remark.-Japanese mushrooms are dried "Shiltake," a species altogether dif-
ferent from other mushrooms sold in the American market, and not produced in
the United States. Their high nutritious value is specially noted by the dis-
covery of Doctor Shiomi, of Japan, recently confirmed by Doctor McCollum of
Johns Hopkins University that they are rich in characteristic contents of erigo-
sterol to produce vitamin b, an efficacious preventive of rickets. This fact will
invite an increasing American demand of this important food for the prevention
of the widely prevailing suffering from the disease in this country, though it has
heretofore been primarily used only for special cuisine for the oriental populace.
Moreover, as they are imported in a dried state, and not competitive with other
fresh mushrooms, the duty on the dried mushrooms might reasonably be expected
to be kept at the present rate or less for reasons of public health.

Dried beans
Total From Japan

The United States import in 1927 --------------- $3, 009, 973 $862, 443
Proposed duty (par. No. 763)-.-- 2% cents per pound.
Present duty (par. No. 763) ---- 1% cents per pound.
Increased by ----------------- 43 per cent.

Remark.-Japanese dried beans are of species not grown in the United States.
They are, as are other imported beans, rich in protein and carbohydrates and
form an inexpensive substitute for milk and meat. They are, therefore, con-
sumed principally by the industrial workers and people of limited means. The
total amount of imported beans retained for domestic consumption is insignifi-
cant when compared to the average production of dried, edible beans in the
United States, because most of the imported dried beans are reexported to the
West Indies and Central and South American countries as canned beans, which
give a profitable industry to this country as well. Therefore it would be rea-
sonable to lower rather than to raise the duty.

Dried peas
Total From Japan

The United States import in 1927 ----------------- $818, 050 $65, 284
Proposed duty (par. 767) -------- 1/ cents per pound.
Present duty (par. 767) --------- 1 cent per pound.
Increased by ----------------- 75 per cent.

Remark.-Dried peas are nutritious food and are consumed by the industrial
workers or the people of moderate means for inexpensiveness in getting a great
victual value through them. This case is similar to that of dried beans.

I !I
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COTTON MANUFACTURES

UNITED STATES TARIFF SCHEDULE 9--PRINCIPAL ARTICLES IN WHICH JAPAN IS.
INTERESTED

Cotton floor coverings
Total From Japan

The United States import in 1927 ---------------- $1, 027, 391 $667, 672
Proposed duty (par. No. 921) --- 55 per cent ad valorem for rag rugs commonly

known as "hit and miss"; 45 per cent
ad valorem for chenille rugs; 35 per cent
ad valorem for all other cott.n floor
coverings.

Present duty (par. No. 1022)- 35 per cent ad valorem.
Increased by ------------------ 20 per cent on rag rugs commonly known

as "hit and miss"; 10 per cent on chenille
rugs.

Remarks.-Rag rugs, commonly known as "hit and miss," and chenille rugs
are both special products of Japan. They have been singled out for advance
while other cotton floor coverings remain at 35 per cent ad valorem. It would
appear logical that they receive the same treatment as other floor coverings.

SILK AND SILK GOODS

UNITED STATES TARIFF SCHEDULE 12--PRINCIPAL ARTICLES IN WHICH JAPAN
IS INTERESTED

Broad silks
Total From Japan

The United States import in 1927 ------------ $17, 861, 546 $7, 855, 792
Proposed duty (par. No. 1205) -------------- 5 55 per cent ad valorem.
Present duty (par. No. 1205) ---------------- 55 per cent ad valorem.

Remarks. Facts which might, be considered in connection with the movement
for increasing the rate of duty on broad silks:
1. Silk fabrics imported from Japan consist of only such goods that are pe-

culiarly fit to the Japanese weavers, looms, and the climatic conditions of the
country, but are not well adaptable to the American manufacturing conditions
and in no way compete with the domestic silk fabric.

2. Japanese habutai silk and pongee are popular among the consuming public
of moderate means, particularly rural populations, for their practical uses, and
habutais are required and preferred by numerous American industries on account
of their charactistic constructions and nature.

3. The effect of the tariff act of 1922 has been such as to drive more than 65
per cent of importers out of business and to reduce the proportion of goods
mpqrted from Japan to the present level of about 1% per cent of the total pro-

duction of broad silks in America. The following statistics show the comparison
in value of total importation of Japanese silks into the United States during the
10 years from 1918, with the total production of broad silks in America:

Jaaee icianIPr Japanese American Per.Year Imports production centage Year Imports Amerion Per.Japaese meria Pr- Yar imports production contege

1018 ' . ....... .......... $o 1923 ........ $12,028,765 $45,082,819 2.6
1919 ......... 26,012,691 1924..........80,12
192 ......... 28,050,665 .................. 9.. 025 .37 1. ,, 5 629,121,011 1.4
1921 ......... 17,087,083 341,050.757 5.2 1928.........10028,035..............
1922 ..... 322 ......... ......... 1927.......... 7,85,792 485,615,404 K.

I U. S. currency.

4. The tariff now in force has already proved to be high enough, while the
suggested specific duty by some of the domestic manufacturers, if adopted
would establish a rate entirely inproportionato to the value of goods and would
forbid their popular consumption.

5. It is reported that the American silk industry has been suffering from over-
production. It appears that less prosperous conditions of the domestic Silk
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industry is accountable much more for by overproduction and less efficient
naInageiment in some cases, then the competition with the imported goods

which were merely 4 per cent of the domestic production in 1925 and may be
less in later years.

Silk wearing apparel
Total From Japan

The United States import in 1927 ------------- $ $3, 789, 088 $572, 187
Proposed duty (par. No. 1210) ... 65 per cent ad valorem.
Present duty (par. No. 1210)- 60 per cent ad valorem.
Increased by ----------------- 5 per cent.

Remarks.-Imported silk-wearing apparel, being mostly of foreign originality,
hardly reproducable in a true sense, is not competitive with American-made
clothing. "Japanese coolie coats," in particular, are the products of Japanese
craft and there is no industry of this kind in the United States requiring pro-
tection. The prevailing rate of duty is believed to be high enough.

SUNDRIES-TARIFF SCHEDULE 15--PRINCIPAL ARTICLES IN WHICH JAPAN IS
INTERESTED

IMITATION PEARL

The United States import in 1927: Total, $2,086,684; from Japan, $1,179,526.
Proposed duty (par. No. 1503):
(a) For imitation solid pearl beads valued at not more than 5 cents per inch,

2 cents per inch and 20 per cent ad valorem.
(b) For valued at more than 5 cents per inch, 60 per cent ad valorem.
(c) For iridescent imitation solid pearl beads, valued at not more than 10

cents per inch, 4 cents per inch and 40 per cent ad valorem.
(d) For valued at more than 10 cents per inch, 60 per cent ad valorem.
(e) For beads composed in chief valut. of synthetic phenolic resin, 75 per cent

ad valorem.
Present duty (par. No. 1403): 60 per cent ad valorem.
Increased by an equivalent of 85 to 105 per cent.
Remark.-Japanese imitation pearls are chiefly for children and the poorer

class of people. They are imported loosely strung and are clasped in America.
Some of them are reworked in this country for export. About 5,000 people are
engaged in this work around New York. The proposed specific duty will be a
severe blow to the trade, especially in cheap grade. For example, tle proposed
duty on (a) imitation solid pearl beads valued at not more than 5 cents per
inch, of 2 cents per inch and 20 per cent ad valorem would be equivalent to
145-165 per cent ad valorem. About 80 per cent of the imports from Japan
would be affected thereby. Tiie remaining 20 per cent of the import from
Japan would be levied under the item marked (c) for iridescent imitation solid
pearl beads, valued at not more than 10 cents per inch, at the proposed rate of
4 cents per inch and 40 per cent ad valorem which, would be practically equiv-
alent to 85-120 per cent ad valorem duty. These examples will serve not only
to show how the proposed advance will in effect work to the disadvantage of
Japanese products, but also to indicate that it will destroy the popular American
chain-store business in such goods. The proposed specific duty of 2 cents per
inch itself will cost 30 cents for duty alone on lower grade beads of 15 inches.
This proposed specific duty will drive Japanese manufacturing concerns out of
existence, besides placing the numerous American chain stores in a position where
it is no longer profitable for them to handle this business.

MATERIALS FOR HATS

The United States import in 1927: Total, $4,830,321; from Japan, $1,823,143.
Proposed duty (par. No. 1505 a):
For the materials not bleached, dyed, colored, or stained, 15 per cent ad

valorem.
For the materials bleached, dyed, colored, or stained, 25 per cent ad valorem.
Present duty (par. No. 1406):
For the materials not bleached, etc., 15 per cent ad valorem.
For the materials bleached, etc., 20 per cent ad valorem,
Increased by no change for the materials not bleached, ete; 5 per cent on the

materials bleached, etc.
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Remarks.-According to available information theic raw materials for hats are
not produced in the United States. The kind of straw needed for this purpose
does not grow in the United States owing to climatic conditions. Nor are there
experienced workers for the curling in the manner demanded by fashion.

Hats, bonnets and hoods of straw, chip, grass, palm leaf, etc.

The United States import in 1927:
Total not blocked or trimmed ---------------------------- $4, 004, 738
Blocked or trimmed ------------------------------------- 2, 017, 158
From Japan not blocked or trimmed ----------------------- 685, 496
Blocked or trimmed -------------------------------------- 986, 103

Proposed duty (par. No. 1505 (b)):
(1) 25 per cent ad valorem for not blocked or trimmed and not bleached,

dyed, colored or stained.
(2) 25 cents per dozen and 25 per cent ad valorein for not blocked or

trimmed if bleached, dyed, colored or stained.
(3) 84 per dozen and 50 per cent ad valorem for blocked or trimmed.
(4) 84 per dozen and 60 per cent ad valorem if sewed.
(5) 25 per cent ad valorem for any of the foregoing known as harvest hats,

vlued at less than $3 per dozen.
Present duty (par. 1406): 35 per cent ad valorem for not blocked or trimmed;

50 per cent ad valorem for blocked or trimmed; 25 per cent ad valorem for straw
hats known as harvest hats, valued at less than $3 per dozen; 60 per cent ad
valorem for all other hats, composed wholly or in chief value of any of the fore.
going materials, whether wholly or partly manufactured, not blocked or blocked,
not trimmed or trimmed, sewed.

Increased by $4 per dozen on the blocked or trimmed; $4 per dozen on the
sewed (i. e. an equivalent of 160-200 per cent increase).

Remarks: Japanese straw hats are imported into this country for the. popular
demands of the public of smaller means. Japan can produce them more effi-
ciently owing to the geographic advantage in growing the raw materials. They
arc entirely different from the American products in quality and not competitive.
Most of the imports from Japan are to be classified under tihe item (3) or (4) and
the proposed specific duty on both items would result in an increase equivalent
to 160-200 per cent ad valorem.

Dolts and toys of celluloid

The United States import in 1927: Total From Japan
All kinds of dolls -------------------------- $999, 412 $122, 577
All kinds of toys ----------------------- 3, 598, 258 220, 633

Proposed duty (par. No. 1513).. For those having any movable member or part:
1 cent each and 60 per cent ad valorem.

For those not having any movable member or
part: 1 cent each and 50 per cent ad valorem.

For parts of dolls and toys of celluloid: 1 cent
each and 50 per cent ad valorem.

Present duty (par. No. 31) --- 60 per cent ad valorem.
Increased by an equivalent of 100 per cent at least on dolls, and more than

730 per cent in an extreme case on celluloid pins.
Remarks.-Japanese celluloid dolls and toys are made more economically by

reason of local convenience in acquiring raw materials and they are mostly retailed
in 5-and-10-cen trade in this country. Because of the smallness of margin, the
proposed specific duty would remove these articles from such counters.

It appears reasonable that dolls and toys of celluloid be classified under the
general item of dolls or toys at the rate of 7 per cent ad valorem without addition
of specific duty. Tooth brushes

Total From J apan
The United States import in 1927 --------------- $325, 151 $248, 373
Proposed duty (par. No. 1506) .... 2 cents each and 50 per cent ad valorem on

tooth brushes of celluloid handles or backs
(i. e. equivalent to 125 per cent ad valorem).

1 cent each and 50 per cent ad valorem on
celluloid handles or backs for tooth brushes
( I. e. equivalent to 106 per cent ad valorem).

Present duty (par. No. 31) ----- 60 per cent ad valorem.
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Increased by an equivalent of 65 per cent on celluloid brushes; an equivalent
of 46 per cent on celluloid handles.

Remarks.-These brushes are of cheap grade and sold largely in chain and
drug stores. The proposed specific duty will result in driving them entirely out
of 10.cent range, particularly out of reach of children who are great users of
inexpensive Japanese tooth brushes. The tooth brushes of celluloid handles or
backs might reasonably be classified together with other tooth brushes at the
the rate of 50 per cent ad valorem, without addition of specific duty.

Cotton wiping rag
Total From Japan

Tie United States, import in 1927 ------------- $1,622, 722 $412, 260
Proposed duty (par. No. 1555) -------------------------- 2 cents per pound.
Present duty (par. No. 1550) --------------------------------------- Free..

Increased by 2 cents per pound, or equavalent to 33 per cent ad valorem.
Remarks.-These are cotton wastes used as wipers of all kinds of machinery

and are of considerable importance to all engineering industries. The American
production is insufficient to meet the demands. Therefore it would seem to be
reasonable that they be kept on the free list, together with other cotton wastes.

MEXICO

DEPARTMENT OF STATE,
Washington, July 1, 1929.Hon. REED SMOOT,

Chairman, Finance Committee, United States Senate.
Sin: Pursuant to your request that you bie furnished by this

department with copies of all representations made by foreign gov-
ernnents to this Government touching tariff questions, I have the
honor to inclose for your information a copy, in translation, of a
note from the charge d'affaires ad interim of Mexico, concerning the
proposed changes in the tariff and the effect thereof on certain Mexican
agricultural products.

I have the honor to be, sir,
Your obedient servant.

H. L. STIMSON.

[Translation)

EMBASSY OF M\EXICO,
Washington, D. C., June 20, 1929.

Hon. HENRY L. STIMSON ,

Secretary of State, Washington, D. C.
Mr. SECRETARY: I have the honor to advise your excellency that

my government is aware of the proposed law now awaiting the ap-
proval of the Congress of the United States, the object of which is to
modify existing duties by increasing, among others, the import-
duties on cattle and certain specified agricultural products such as
tomatoes, rice, chicory, and other vegetables.

As your excellency knows, in the commercial relations between
the United States and Mexico, my country, figures prominently as
an exporter of live cattle and the said agricultural products, occupy-
ing in so far as tomatoes are concerned first place as exporter of this
product to the United States.

My government is of the opinion that the tariff duties which it is
desired to place on the said agricultural products as well as on cattle
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are of a prohibitive character, and should they become effective, will
practically prevent the Mexican exportation of these commodities.'

Furthermore, rendering difficult the exportation of the said cor.
modities will have an untoward effect upon the Mexican national
economic situation and, as a result, the purchasing power of Mexico
as an importing country will be reduced greatly to the disadvantage
of the export trade of the United States, since the large market
which Mexico offers for the manufactured products of that country
will be without any doubt greatly restricted. It is not inopportune
to mention in this connection that according to export statistics of
the United States, Mexico occupies third place among the countries
of Latin America.

In accordance with instructions which I have received from my
Government, I have the honor to appeal to your excellency, request-
ing your valuable aid to the end that the proposed increases in tariff
will not affect the aforementioned Mexican export products. My
Government will greatly appreciate the good offices of your excellency
since should the proposed increases become effective, commerce
between the two countries will suffer to a notable degree.

Accept, excellency, etc., P. CA.MPos ORTiZ,
Charge d'Affaires ad interim.

JULY 1, 1929.
Hon. REED SMOOT,

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this

department with copies of all representations made by foreign gov-
ernments to this Government touching tariff questions, I have the
honor to inclose for your information a copy, in translation, of a note
from the Charg6 d'Affaires ad interim of Mexico, concerning the
proposed changes in the tariff and the effect thereof on certain
Mexican agricultural products.

I have the honor to be, sir,
Your obedient servant,

H. L. STIMSON.

THE NETHERLANDS
DEPARTMENT OF STATE,

Washington, June 19, 1929.
Hon. REED SMOOT,

Chairman. Finance Committee, Vnited States Senate.
SIR: Pursuant to your request that you be furnished by this de-

partmnent with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the
honor to inclose for your information a copy of a note from the
Netherland Legation, dated June 12, 1929, with inclosures thereto,
regarding the possible effect which the new tariff bill may have upon
Dutch-American trade relations.

I have the honor to be, sir,
You obedient servant,

J. REUBEN CLARK, Jr.,Acting Secretary of" State.

138



FOREIGN COMMUNICATIONS

ROYAL NETHELAND LEGATION,
Washington, D. C., June 12, 1929.

It was brought to the attention of Her Majesty's Government, that
a new tariff bill, known as H. R. 2667, providing a revision of many
rates in the tariff act of 1922, has been passed by the House of Rep-
resentatives of the United States, introduced in the United States
Senate and referred to i~s Committee on Finance.

Interested firms, trade associations, chambers of commerce have
remarked that these new rates, if enacted, will hamper considerably
the mutual trade relations between our two countries. That these
relations are even more important to the American farms, factories,
and mines than to the Netherland producers, is clearly shown by
the fact that the "imports for consumption from the United States"
into the Netherlands are nearly four times as high as the domestic
exports from the Netherlands to the United States. On pages 458
and 459 of Commerce Yearbook, 1928, published by the United
States Department of Commerce, statistical information is given
with regard to the trade between the United States and the Nether-
lands.

From this tabulation it appears that imports for consumption from
the United States during the years 1924-1927 inclusive had an aver-
age value of $106,345,000 per year, whereas the domestic exports
from The Netherlands to the United States during the same period
averaged $27,210,000 per year.

The American exports to The Netherlands consist largely of agri-
cultural products, the majority of which are not subject to any duty
whatever upon importation in The Netherlands. More than 60 per
cent of the import value of American products enters free in The
Netherlands, and the remainder is imposed with flat rates of 5 or 8
per cent ad valorem, respecticely, for semimanufactured products and
manufactures, while on automobiles a duty is levied of 12 per cent
ad valorem.

Under the tariff act of 1922 from 75 to 80 per cent of the value of
domestic exports front The Netherlands to the United States are
dutiable. This proportion will further be increased materially when-
ever hides and leather are taken from the free list, as is proposed in
H. R. 2667, passed by the House of Representatives. Because of
the fact that the rates in the American tariff act are partly specific,
partly ad valorem, it is rather difficult to compute the average ad
valorem duty on the imports.Z

However, experts of the United States Tariff Commission have
computed the equivalent ad valorem rate on all imports for consump-
tion, for several years, which computation is printed in the Congres-
sional Record of May 24, 1929, pages 1901 and 1902.

It appears that the- equivalent ad valorem rates on dutiable articles
imported for consumption in the United States, during the years
1923-1928, inclusive, i. e., under the present tariff act of 1922,
amounted to an average of 37.84 per cent. Under the tariff bill (H. R.
2667), as it passed the House of Representatives, these rates will still
be increased.

So it will be found that on the one side relatively large exports take
place of American products to the Netherlands with none or very low
duties upon these articles, and 6n the other hand relatively small
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exports of Netherland products to the United States with generally
high duties upon those commodities.

Taking in account these facts, it will be easily understood that the
American farmers and manufacturers have even a greater interest
in maintaining and developing the trade relations between the
United States and the Netherlands, than the Netherland producers.

In view of the importance of profitable trade relations between
the two countries and wishing to promote the good will among
nations in general and especially between the United States and
Holland, the Royal Netherland Legation has the honor to recur to
the kind intermediacy of the Department of State with the request
to transmit the attached memoranda of N. V. Glasfabriek "Leerdam"
and N. V. Kristalunie "Maastricht" of May 24, 1929, and N. V.
de Groningsche Steenhandel of May 6, 1929, to the appropriate
United States authorities.

The Royal Netherland Legation would feel greatly obliged if those
authorities and especially the Senate Finance Committee would give
to said memoranda all the attention the important subjects they
refer to seem to deserve.

NOTE CONCARNINO Tile REVISION OF TilE TARIFFS OF IMPORT-DUTIES OF Tile
UNITED STATES OF AMERICA

GENTLEMEN: We are doing business with clients in the United States of America
for a long series of years and we had the experience that our products found their
way into that country. Our clients were always highly satisfied with our shapes
as well as with quality and finish and we therefore were of opinion that our
deliveries to the United States of America supplied a want.

The proposed revision of the tariffs, however, which is also to include our
table glassware, will in all probability make it very difficult for the American
buyers to continue obtaining our articles.

As our products in general can be said to be much neater and as regards shape
differ absolutely from the American manufacture, we beg to say that we don't
think it dcsiralble to increase the import duties on these products in such a way
that they will become too lear for consumption in the United States of America.

There being great differences between the greater part of our glassware, as far
as it is exported to the United States of America and the American home product,
we may state that our products do not compete with the American home industry.
And even if the cost of production of these articles in Holland should be somewhat
less than the cost of production of similar articles in America, one must not forget
that the American buyers have to pay in addition a rather high percentage for
freight, so that the price delivered free on quay American harbour will on no
account be less than the price for such articles, when they have been manufac-
tured in the United States of America.

In connection with this we venture to insist energetically upon it that the tariffs
for the said table glass will not be increased.

Trusting that you will comply with our request, we remain, gentlemen,
Yours faithfully, N. V. CASFARRIEK LEERDAM,

V. H. JEEKEL MIJNSSEN & CO.,
President Directeur.

N. V. KRISTALUNIE, Maaslricht.

GRONINOEN, May 6, 1929.
To the Government of the United States of America, Washington.
DEAR Sins: The undersigned, the N. V. de Groningsehe Steenhandel, Gronin-

gen, Holland, representing the entire brick industry in the north of the Nether
lands, beg to state:

That they import to the city of New York a small quantity of face bricks
(about 5,000,000 or 6,000,000 a year) which quantity compared with the absorp-
tive capacity of this city (about 1,000,000,000 a year) is in fact so small as to be
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absolutely insignificant, whilst the entire importation has a worth of only about
$150,000 a year.

That in tile tariff readjustment 1929, "Hearings before the Committee on Ways
and Means, House of Representatives, Schedule 2 and Schedule 15" arguments
were mentioned which (1o not apply at all to Dutch face bricks,

That petitioners take the liberty of drawing your attention to these inaccuracies
and refer to: Schedule 2, pages 692, 693, and 695, on which these erroneous state-
nients are to be found. The wages paid on an average ip Holland are $2.50 to
$3.00 per day and the work time in Holland is 50 hours a week for the brickyards
and in the United States of America 54 hours a week. The selling price for the
face bricks sent by the undersigned to America is $11 per 1,000 at the factory.
We have to add for selling expenses and carriage as follows: $1 freight to the
Dutch port of Delfzyl, $7 freight from Delfzyl to New York, $1 warehousing in
New York, and $4 selling expenses in New York, so that $24 per 1,000 is our
cheapest price for delivery from the brickyard in New York.

The freight of $7 per 1,000 is the lowest freight rate ever paid for Groningen
bricks, so that these bricks can not be imported as "ballast." (See Mr. Dickin-
son's question.)

Instead of being cheaper, Dutch bricks are bearerr in New York than the Ameri-
can make, whilst the former are not so well-finished as the American ones.

That the undersigned are nevertheless able to export the bricks to New York,
is due to the better quality. In order to prove this, official documents of the
Columbia Tniversity, which tested the Groningen bricks at the request of the
New York building policy, are available.

That the undersigned beg to refer to the aforesaid Schedule 15, pages 7469,
7470, and 7471. The assertion of Mr. Murphy that 50,000,000 tons of coal are
required to burn 100,000,000 bricks must be an" error; Mr. Murphy means 50,000
tons, that is, one thousand times fewer. Moreover the exportation of bricks to
the interior, for example, Chicago, is quite out of the question on account of the
high carriage. It is only possible to export bricks to New York, which will be
clear if you take into consideration that from the price of $24 per 1,000 (in New
York) $9 must be deducted on account of the freights; how would this be in Chi-
eago?

That generally the objections to the importation of bricks refer to tile importa-
tion of Belgian bricks and not to Dutch bricks.

That petitioners fear that you are confounding these two kinds of bricks.
That they believe that they have demonstrated that the importation of Dutch

bricks is of no importance for the New York market, and that this importation
does mnot in any case spoil the prices and that the undersigned therefore take the
liberty of urging that no import duties Ie levied on Dutch face bricks.Yours faithfully,

N. V. Da GRONINGSCHE STEENHANDEL.

DEPARTMENT OF STATE,
HWashington, June 27, 1929.lion. REED SM OOT,

Chairman Committee on Finance, United States Senate.
SIR: Pursuant to your request that you be furnished by this

department with copies of all representations made by foreign
Governments to this Government touching tariff questions, I have
the honor to inelose for your information copies of memoranda from
the Netherlands Legation regarding the pending revision of the tariff
bill and its possible effect on various products of the Netherlands
entering the United States.

I have the honor to be, sir,
Your obedient servant, H. L. STIMSON.

03310--20--voL 18, F C- 10
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Referring to its note of June 12, 1929, No. 2134, the Royal Nether-
land Legation has the honor to submit to the kind consideration
of the Department of State the following wishes of interested Dutch
subjects, with regard to the pending tariff revisions. The bill, H. R.
2667, as passed by the House of Representatives, and as referred to
the Committee on Finance of the United States Senate, provides for
an increase in the duty on tulip bulbs from 82 per 1,000 to 86 per
1,000 (tariff act, par. 751).

This increase of 200 per cent, if enacted, is felt by the bulb growers
and bulb exporters in the Netherlands as very detrimental to the
exportation of tulip bulbs to the United States; this increase is
looked upon by the above-mentioned interested producers and
exporters as a special hardship imposed on the Netherland industry,
because this commodity is practically only imported from tie
Netherlands.

The Royal Netherland Legation has the honor to inclose herewith
a brief, drawn up at the request of the national organizations of
bulb growers and bulb exporters in the Netherlands, stating their
wishes with regard to a reconsideration, if possible, of the tariff rates
on tulip bulbs.

The Royal Netherland Legation has the honor to recur to the
kind intermediacy of the Department of State in order to transmit
the inclosed brief to the appropriate United States authorities and
to recommend it to their kind consideration, especially to the atten-
tion of the Senate Finance Committee.

WASHINGTON, D. C., June 13, 1929.

A BlIEF DRAWN UP AT TlHE REQUEST OF TIsE NATIONAL ORGANIZATION OF
BULn GROWERS AND BULB EXPORTERS IN TIMR NTITHERLANDS

Flower bulbs are one of the most important items among the commodities
exported from the Netherlands to the United States. In 1928 the value of the
bulbs exported from the Netherlands to the United States amounted to $3,500,000,
which seems to be comparatively modest in relation to American imports but
which is in fact of great importance when we consider that the total value of
domestic exports from Holland to the United States amounts to about $27,000,000.

On account of sanitary embargoes and restrictions, importatioli of bulbs is
already greatly handicapped; an increase of the duty on tulips from $2 to 86 per
1,000, provided in the Iouse bill (11. R. 2667) would undoubtedly be very harm-
ful to the bulb trade between the United States and the Netherlands, because
tulips fre by far the most important and most popular bu)1b species now being
shipped to this country. It may lbe added that practically all the tulips imported
il the united States conie fromi the Netherlands.

It is coinmon knowledge that in the Netherlands good land, suitable for bulb
growing, is sold at very high prices. Land values are as high as $4,000 per acre.

n this land more bulbs can be grown per acre than in the United States where on
account of scarcity of labor a grower has to rely more or less on machinery and
therefore rows of bulbs have to be plated wide apart. In the Netherlands,
where almost all work is done by hand, the costs per acre are much higher, but
so is the yield. The expenses per acre of tulips are approximately $700, and
with a normal crop the yield of salable bulbs is 60,000 to 65,000.

Comparing the factors which enter in the costs of production, it is obvious that
a duty of $2 per 1,000, as provided in the tariff act of 1922 is high enough to pro-
tect the American grower.

We feel over here strangely surprised that, considering the fact that in the
United States so much is done through conferences and institutions to promote
good understanding among nations for the benefit of international trade and com-
merce the duty on tulips, known all over the world as the most typical and popular
product of the Netherlands, will be increased tree times. Such a considerable
increase creates the impression that practical exclusion of our bulbs from the
American market is aimed at.
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High rates on tulips will work a hardship on the American flower-loving

)ublic, on the American florist, who use millions of bulbs annually as raw ma-
terial in the forcing industry, and on the Netherland growers, whereas American
agriculture will not receive any appreciable relief from such protection.

Therefore, the Netherland growers and exporters of tulip bulbs beg to request
the appropriate United States authorities to reconsider, if possible, the tariff
rates on flower bulbs, especially on tulip bulbs, as written in paragraph 761 of
the House bill (H. R. 2667), in order that this very important trade between
the Netherlands and the United States will not be destroyed.

ROYAL NETIERLAND LEGATION,
Wasltington, D. C., June 14, 1929.

Referring to its note of June 12, 1929, No. 2134, the Royal Neth-
erland Legation has the honor to recur to the kind intermediacy of the
State Department in order to transmit the attached memorandum of
the Vereeniging van Nederlandsche Oliefabrikanten (Associati6n of
Netherland Oil Crushers) with regard to the pending revision of the
tariff act of 1922, to the appropriate United States authorities.

The legation would feel greatly obliged if these authorities, espe-
cially the Senate Finance Committee, would give to said memoran-
dum all the attention it seems to deserve.

ItAAITIEM, May 23, 1929.
To the cornpeten authorities of the United Stales of America, Wlashington.

DEAt Sits: The undersigned, the Association of Dutch Secdcrushers, repre-
senting thlie whole of the linseed crushing industry of Holland, beg leave in con-
nection With the proposed alteration of the tariffs, also for linseed oil, to bring
the following before the notice of your Government.

The lin.eed-oil industry, ill the'United States as well as in Holland, crushes
linseed, from which are obtained as products, linseed oil and linseed cake.' The
crusher in the United States has the advantage of being able to get a considerable
part of his raw material from his own country, the Dutch crusher has to import
nearly all linseed front the Argeutine, from which country also America completes
its requirements. The American industry is able to lit off the linseed oil in its
own country and exports 40 per cent of its linseed cakes, principally to Holland.
On the coirary the Dutch crusher puts his cakes off in Holland and exports
70yer ewit of his linseed oil.

The conversion cost of linseed in both countries does not show any' difference
worth mentioning. According to the report of the United States 'i'ariff Com-
mission of November, 1928, it altoluated in 1926 for the United States of America
to $6.65 per 2,t}00 l)ounlis, and for Holland to $6.64. On the basis of these data
the c(clusion is allowed to he drawn that a protection of the American linseed-oil
producer on the ground of higher conversion cost, call not be motivated.

It could be asked whether apart. from that, there are circumstances which bring
the American crusher in a less favorable position as compared with his Dutch
colleague. Ihis question is answered sharpest when ascertaining how is tile
position of both producers when delivering linseed oil in the United States (the
cakes being sold by both in Holland and the raw material equally being imported
front the Argentine). It may be taken for granted that they are able to buy their
seed at the same price, which we shall fix at $X per short ton of 2,000 pounds, a
price which has to be increased for America by the duty on seed on the basis o
the new tariff of 56 cents per bushel, i. e., $20-and lowered by the drawback
when exporting the cakes of one-fourth of $20-is $5. Consequently the lin-
seed price in tile United States of America is $X+$15. From this short ton are
produced 650 pounds linseed oil and 1,350 pounds cake. The proceeds of that
cake in Holland we shall fix in both eases at $Y. However the crusher in America
has to pay the oxpcnses of shipping the cake oversea, which according to the
report of the United States Tariff Commission dated February 2, 1924, page 49
amount to $5.50 per ton or $3.71 per 1.350 pounds. On the contrary the Dutch
crusher has to pay freight on linseed oil; according to the same report (page 36)
this freight amounts to 8.667 cents per gallon, or $7.52 per 650 pounds.

Consequently these 650 pounds linseed oil crushed out of one short ton aand
delivered in the United States cost the American crusher the following:
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Cost of linseed-+conversion cost-proceeds of cakes in Holland+shipping
expenses of the cakes, or expressed in figures:

$(X+ 154.6.25- Y+-3.71)
or $(X-Y+25.36)

For the Dutch crusher these 650 pounds. oil cost:
Cost of linseed+conversion cost less the proceeds of the cakes+oil shipping

expenses, or in figures: (X+6.64-Y+7.52)

or $(X-Y+ 14.16)
So there remains a difference in the favor of the Dutch crusher of $6.91 per

650 pounds. With an import duty of 1.73 cent per pounds, the basis of com-
petition for both countries would lbe equalized. In fact the now existing duty
is 3.3 cents per pound, consequently 1.57 per pound more, or $10.20 per 650
pounds. So the crusher in the United States of American has an advantage of
$10.20 per short ton of linseed crushed.

In our calculation we have taken into account the now increased tariff on
linseed. With the tariff of 40 cents per bushel which is still in force the advantage
for the American manufacturer is still considerably higher, namely, $14.50 per
short ton crushed.

In order to emphasize what an extraordinary large advantage the figure of
$10.20 per short ton already means, we draw the attention to the fact that it is
one and one-half times more than the total conversion cost and also that the most
successful crusher would be extremely satisfied with a total profit of $2 per ton.
The advantage which the American crusher is given by the tariff, consequently,
is five times larger than the total profit of a well-paying factory.

The American crushers, where they believe to be able to motivate that the
tariff on no account does mean a too high protection, in the first place refer to
the much higher purchasing price of Argentine linseed. According to the report
of November, 1928, this difference, as compared with Holland, in 1926 amounted
even to $23.40 or deducting the import-duty, of $9.12 per ton. Yet even though it
can be taken for granted that an industry enjoying a so excessive protection as
the American linseed-oil industry, feels much less the necessity of buying at
lowest possible prices than an industry like the Dutch, which is fighting for its
existence under unfavorable circumstances, yet so large a difference In purchasing
price is unaccountable. In that case the American crusher would have bought
no arly exclusively in periods of high prices, the Dutch manufacturer only in
those of low prices. If-what the American crushers are arguing-it would be
exact that the cause is to be found in the fact that the purchases of linseed oil
are effected precisely in those periods, so that the crusher only then is able to
cover his requirements of raw materials, it would follow also that the average
price, which he makes for his oil, is considerably above the average market
prices of linseed oil. Consequently the higher seed prices would be compensated
completely by the higher oil prices.

Furthermore we beg to draw the attention to the fact that though theorcti
ally the possibility can be admitted of so large differences in purchasing prices
in a year 6f very considerable price fluctuations as was the case with 1926, even
with the most unfavorable purchasing policy such a difference is not possible with
more equal markets as at present.

The Dutch seed crushing industry has thought good to bring these facts before
your notice. Even if it is the intention of y-our Government to grant the home
Industry such protection, that the importation of foreign linseed oil becomes
practically impossible, an object which can be obtained by a much lower tariff,
it seems to us not possible that a protection which goes so much farther should
be the purpose of your Government. Seeing that the American crusher imports
his linseed cakes in Hblland free of duty andi avails himself of this market for the
greater part of the quantity available for export, the Dutch linseed oil industry
believes to have the right to bring before the notice of your Government the fact
that by means of the existing taiff, the American crushers are enjoying an
entirely unjust protection and are competitors on the Dutchi linseed cake market,
which 'are strongly favored at the cost of the American linseed oil consumer.

We hope you will be so kind as to pay due attention to the above considerations
and remain,

Yours truly, VEREENIGING VAN NEDERLANDSCHE OLIEFABRIKANTEN

(Signatures illegible.)
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ROYAL NETHERLAND LEGATION,
Washington, D. C., June 15, 1929.

Referring to its note of June 12, 1929, No. 2134, the Royal Nether-
land Legation has the honor to request the kind attention of the
Department of State to the wishes, expressed by Netherland subjects,
with regard to the pending tariff revision.

Tile manufacturers and exporters of strawboard in the Netherlands
state that by change of the wording in paragraph 1402 (old 1302)
of the tariff bill of 1929 the rate on strawboard, with a thickness of
0.009-0.010 inch, imported from the Netherlands for box-making
purposes, will be increased from 10 to 30 per cent ad valorem.

In the above-mentioned paragraph it is provided that strawboard
"less than twelve one-thousandths of 1 inch in thickness shall be
deeined to be paper." In the tariff act of 1922 the demarcation line
between strawboard and paper was 0.009 inch. In the report by
the House Ways and Means Committee it is stated with regard to
this change that this line of demarcation has been raised to conform
more nearly to trade usage.

In the inclosed brief of !\r. Adrian Vuyck, representative of several
Netherland strawboard manufacturers, it is when by a decision of the
United States Court of Customs, that the trade term for board, made
from straw pulp, which is 0.009 to 0.010 inch thick, is not straw-
paper, but strawboard.

The Royal Netherland Legation has the honor to recur to the kind
intermediacy of the State Department in order to transmit the in-
ciosed brief of the Dutch Strawboard Mills Association and of Mr.
Adrian Vuyck to the appropriate United States authorities.

The legation would feel greatly obliged if those authorities and
especially the Senate Committee on Finance would give to these
briefs all the attention they seem to deserve.

NEW YORK, N. Y., May 22, 1929.SENATE FINANCE COMMITTEE,
Washington, D. C.

GENTLEMEN: We find that sonic of the assertions made in the statement of a
witness, representing manufacturers of straw wrapping paper, offered before the
Committee on Ways and Means and printed in the committee print of tariff
readjustment, 1929, No. 31, February 13, 1929, pages 6155 and 6156, are erro-
neous or exaggerated, contradictory, and calculated to influence the committee
to increase the duty on "'i0ooo strawboard from 10 per cent ad valorem to 30
per cent ad valorem.

The stand taken by above witness is based on departmental instructions con-
tained in T. D. 4224 and T. D. 46367.

In T. D. 4224 the collector of customs at the port of New York was advised
that in the opinion of the department "sheets of straw are made from single
layers of pulp made on the Fourdrinier machine and dutiable as wrapping paper
or paper not specially provided for under paragraph 1309."

In T. D. 46367 tie instructions were modified "that a sheet of straw pulp,
even though a single layer and produced on the Fourdrinier machine, is comier-
cially known in the United States as strawboard if exceeding 15"loo0 inch in thick-
ness.

The stand on which above witness based his report was entirely upset in a
decision rendered by the United States Customs Court, second division, before
Justices Fischer, WaIler, Tulson, April 25, 1929, in which it was held that ?0ooo-
inch strawboard made directly from straw pulp and used chiefly if not exclusively
in the manufacture of board containers is properly dutiable at but 10 per cent ad
valorem under paragraph 1302 under the act of 1922 and not at the rate of 30
per cent ad valorem under paragraph 1309.
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In the decision it was quoted that five of the plaintiff's seven witnesses testified
that Jooo-inch straw-board is uniformly recognized in the trade as strawboard;
the remaining two witnesses, one a past and the other the present Gevernment
examiner of the merchandise, confining their testimony to showing a consistent
elb.ssifieation of this merchandise for tariff purposes as strawboard, the former
examiners' testimony covering a period of 25 years. In the decision is also men.
tioned that the Government witnesses testified that the terz. "straw paper"
was more generally used but regarding this evidence the court states as follows:
We specified that whatever probative force was attached to the oral testimony
submitted by the Government was largely overcome by contradictory evidence
contained in documentary proof in the form of contracts, catalogues, advertise-
ments, etc., submitted by plaintiffs, particularly when such unsatisfactory oral
preof is considered in connection with the fact that no attempt was made to
show that the present merchandise would be excluded from the trade term"strawboard." On the record as a whole we found as facts:

1. That the merchandise consists of strawboard made directly from straw pulp.
2. That it measures Y4ooo inch in thickness.
3. That it Is imported in rolls.
4. That it is chiefly if not exclusively used in making board containers.
The witness in presenting his statement, states that lie represents manufat-

turers of straw wrapping paper on page 6155 of the above-named committee print.
However, in the third paragraph of page 6155, he states that "40 years ago

this product was used as wrapping paper but during the next 10 years the indus-
try was completely annihilated by wood-pulp papers." In other words, the
witness states that they discontinued manufacturing straw wrapping paper.
The witness further states in paragraph 3, page 6155 "that about 1000 the
corrugated box was introduced which brought a new market for straw paper."
This statement is incorrect as the material used in the manufacture of boxes has
never been called straw paper between the period of 1900 to 1927 but has always
been called strawboard, which was brought out in the testimony of the case
before the customs court, where the Government could not substantiate with
any sritisfactory evidence that the material was known as straw paper during
that period.

The witness further states, in paragraph 3, page 6155, "that the Holland manu-
facturers reported for duty purposes as strawboard in order to secure the 10
per cent duty rate on board. This was called before the attention of the Treasury
Department and three years ago was corrected and classified as paper at 30
per cent duty rate." This statement of Mr. Carpenter's was made before the
decision was rendered bv the Customs Court and since the Customs Court contra-
dicted the opinion of the Treasury Department, the statement of witness has
become incorrect. His statement that three years ago the Treasury Depart-
ment changed the duty rate'was also erroneous, as T. D. 4224 was only issued
May 19, 1927, and therefore one and three-fourths years ago at the time the
witness made his statement. Moreover, the increase rate has only been paid
under protest, and pending a decision by the Customs Court.

The witness further states on page 6155, third paragraph, "that there was
between 10,000 to 15,000 tons imported -in 1928." These figures are incorrect
as according to statistics of the Netherlands Government; the tonnage exported
during 1928 to the United States was 7,710 tons of strawboard. The witness
continues: "This deprived the farmers of the sale of nearly 400,000 tons of
straw valued at $350,000." This statement is exaggerated, as it takes. 3 tons
of straw to make 2 tons of strawboard, and therefore lie should have said "This
deprived the farmers of the sale of 10,280 tons of straw valued at less than $10,000.

On page 6155, fourth paragraph, the witness states that a ton of strawboard
can be shipped to New York City for $3.75. This is incorrect as this rate only
applied during the time of the rate war between the steamship companies during
1928, but now that conference rates apply, the rate is uniformly $4.85.

On page 6105, paragraph 7, above witness states that in Holland it costs to
produce 1 ton of strawboard of 2,000 pounds apprdxinately $29. To this
add freight, 30 per cent duty, and insurance, which will make the cost approxi-
mately $43.50 per ton, f. o. b. New York, which is from $2 to $4 a ton under the
domestic cost and delivery charges to New York City.

This statement is also erroneous as the above witness has figured the ocean
freight too low by $1.10. He has also neglected to figure the Inland freight from
the mill to Rotterdam which is generally $2, and he has also overlooked to calcu-
late the charge of $3 for trucking, a charge of $1 for financing, $3 to cover importer's
expenses and profit and $4 for warehousing in order to give deliveries and service
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equal to that of the association of witness, making a total of $14.10 which he has
overlooked. All of this should have been figured In for the reason that members
of the association of Nx itness deliver strawboard to their customers sidings and
bill them 30 days after arrival.

The entire statement of the witness has been prepared in such a way as to con-
fuse straw wrapping paper and straw box board, although these are distinctly
two different products used for two distinctly different purposes: (1) Straw
wrapping paper being manufactured in thickness under 0.005 inch and being used
for wrapping only; (2) strawboard being manufactured in caliper 0.009 inch and
being used as box board only.

The fact should not be overlooked that even at the present time a mill in the
Netherlands still makes both straw wrapping paper of which the greatest thick-
ness is 0.005 inch which is eh!pped to oriental markets, and strawboard especially
made to be suitable for manufacturing boxes in a minimum caliper of 0.009 inch
and a maximum caliper of 0.010 inch, no greater thickness being used for this
purpose.

In his statement above witness has turned matters around entirely. Prior
to 1927 the American manufacturers of 0.009-inch strawboard for making boxes
had always called their material strawboard for corrugating and only during
1927 have some manufacturers started calling their product paper instead of
board. It can not be denied, however, that this material is used not as a wrapper,
but Ps a box board, to stiffen shipping containers, and is therefore 0.009-inch
strawboard.

We also want to call your attention to the fact that duty of 30 per cent on
0.009-inch strawboard for box manufacturing is entirely out of line compared
with import duties on other box board.

We refer you to paragraph 1413 of the tariff act of 1922 where test or con-
tainer board of a bursting strength above 60 pounds per square inch by the
Mullen or the Webb test are dutiable at 20 per cent ad valorum, which has been
left unchanged by the Ways and Means Committee.

This product is a much more advanced type of box board and is more com-
plicated to make than strawboard for corrugating. Strawboard for corrugating
need not comply with any bursting tests and is made in a simpler way directly
from the straw.

In view of the above, we urgently request that the dividing line between straw-
board and straw paper be kept at 0.009 inch, this being the actual thinnest
caliper in which strawboard for boxes is made in the Netherlands. To change
the dividing line to 0.012 inch would mean that the standard article, strawboard,
0.009 to 0.010 inch for manufacturing boxes would be subject to an increase in
duty from 10 per cent ad valorem to 30 per cent ad valorem, this being an
increase in duty of 200 per cent.Very truly,

ADRIAN VUYK.

SCHEDULE 3

PAPERS AND BOOKS

(No. 31, February 13, 1929; No. 32, February 14, 1929)

N. H. Carpenter, Coshocton, Ohio, representing manufacturers of straw wrap-
ping paper, declares that the Dutch strawboard manufacturers report, merely
for duty purposes, the thin strawboard-which is used by the corrugated box
manufacturers, and which is demanded in the caliper of 0.009 inch-as "straw-
board," in order to secure the 10 per cent duty rate on board (vide p. 6155, No. 31).

This is absolutely incorrect. The 0.009 inch strawboard (and certainly in
America in the first place) has always been known as strawboard. It was called
as such by all America strawboard manufactures. In proof hereof we have before
us a boolklet, titled "Gage List and Ream Weights" of the Box Board Manufac-
turers Association, Chicago, of June 1, 1920, which booklet states at first that,
at that time, that association included 27 mills, whereas the last page of same
indicates, under the heading "standard weight, thickness, etc., of corrugated
strawboards," as caliper 0.008, 0.009, and 0.012 inch.

Only in 1027, when the American strawboard manufacturers urged a reclassi-
ficatiomi of the 0.009 inch strawboard, to the effect that this board should be con-
sidered to be paper, if it had been made on a Fourdrinier machine, which is fully
contradictory to the provision of paragraph 1302 of the tariff act of 1922, these
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people have tried for this purpose tv have the name of paper adopted. This
endeavor, however, has not been successful.

The American technical periodical, Paper Trade Journal, e. g., in its market
reports, still regularly speaking of "strawboards rolls 0.009 inch." The periodical
the Official Board Markets, Chicago, too makes mention of "strawboard 0.009
inch rolls" in its market quotations-at any rate until the end of 1927, and we
have no reason to suppose that this will be otherwise now.

The tariff act of 1922, however, was clear enough as regards the question what
was board and what paper, because paragraph 1302 of that act itself distinctly
indicates, as the partition between paper and board, a thickness of 0.009 incl,
i. e., anything that was thinner than 0.009 inch was considered to be paper.
The 0.009 inch strawboard was consequently board, and was when being imported
in accordance herewith always dutiable as board, at the rate of 10 per cent.

In 1927, the American strawboard manufacturers have succeeded in forming
the idea with the American authorities that board of 0.009 inch and thicker
made on a Fourdrinier machine was paper, and according hereto a Treasury
decision, dated June 9, 1927, was issued stipulating in fact that all boards, of
0.009 inch and thicker, made on a Fourdrinier machine, were no boards but
paper, and accordingly dutiable at the rate of 30 per cent.

The American strawboard manufacturers have insisted on this reclassification,
as they evidently did not know any other way to carry through an increase of
the import duty, and after they had beforehand officially (by the intermediary
of the United 1States Treasury Department, customs, Paris) ascertained that
in Holland the strawboard of 0.009 inch and thicker, too, was made on Fourdrinier
machines.

The consequence of the aforr, aid decision of June 9, 1927, was that even the
thickest board manufactured cn a Fourdrinier machine was still classified as
paper.

This decision was altered in so far that it was provided by means of a new
Treasury decision, dated September 12, 1927, that board made on a Fourdrinier
machine of 0.015 inch and thicker would be considered to be board, and thinner
than 0.015 inch to be paper.

This new limit had been taken entirely arbitrarily, and also fully in contra-
diction of the provision of paragraph 1302 of the tariff act again. It was in
consequence hereof that the American and Dutch parties concerned have pro-
tested against this decision of September 12, 1927, and have brought about a
test case in New York.

Now, the American strawboard manufacturers request to increase the dividing
line between paper and board from 0.009 inch up to 0.012 inch.

Mr. Carpenter says (vide p. 6155, No. 31) that this is merely asked for the
purpose that. the Dltch strawboard manufacturers "can not take the position
they attempted to recently, by calling their product 'board' instead of 'paper.'

Mr. Henry D. Schmidt, York, Pa., representing the Paper Board Industries
Association,* says in connection with this point (vide p. 6114. No. 31):

"The Paper'Board Industries Association is not requesting any increase in
the tariff. They are only requesting a clarification of the phraseology of the
section pertaining to paper board, so that it may be more readily understood by
all," and further (vide p. 6117, No. 31), in reply to the question of Mr. Davenport,
viz:

In your request for raising the limit from 0.009 inch to 0.012 inch to make the
distinction between that which shall be called paper and that which shall be
called paper board, will that not add some additional protection?" the following:

"It was not intended to, sir, it was merely to make the phraseology of the act
conform to the usual standards in the industry."

Both gentlemen; Mr. Carpenter as well as Mi. Schmidt, give an entirely wrong
idea of the actual state of affairs. The usual standard in America has always
been and is still that 0.009 inch strawboard is called board and not paper.

Though Mr. Schmidt says that the Paper Board Industries Association is not
requesting any increase in the tariff, it is, nevertheless, remarkable that the trans-
fer of the dividing line between paper and board from 0.009 inch to 0.012 inch
exactly for the 0.0009 inch strawboards means an increase in the duty from 10
per cent up to 30 per cent ad valorem, a result, which the American manufacturers
had succeeded to obtain already by the reclassification by tariff decision of 0.009
inch strawboard in 1927.

We, therefore, can not help thinking that the request of the American manu-
facturers to change the dividing line from 0.009 inch into 0.012 inch has much to
do with the raise in the duty on the 0.009 inch strawboards as a result of such a
change.
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Anyhow, we must strongly object to the proposed change and insist on straw-
boards of 0.009 inch and thicker beinf deemed boards, thus leaving the dividing
line as per paragraph 1302 of the tariff act of 1922.

This provision fully answers the existing situation, because, as we have remarked
already, the strawboard 0.009 inch has, in America, always been known as straw-
board.

In the meantime it appears to us that the American Paper and Pulp Associ-
ation, the industry's central national association, are not only satisfied with the
request of an increase of the dividing line between paper and board up to 0.012
inch, in order to prevent, upon the basis thereof, the import of the Dutch 0.009
inch strawboard, but they wish to secure, for this purpose, another guaranty
still, as appears from the wording of the substitute of paragraph 1302 of the
tariff act of 1922, suggested by them (vide p. 6070, No. 31). In this suggested
substitute it is namely said that:

"Proided, That for the purposes of this act any of tile foregoing less than
0.012 inch in thickness, or made on a Fourdrinier, Yankee, single cylinder, or
similar paper machine, or a combination of such machines shall be deemed to
be paper," whereas only boards manufactured on a multicylinder or wet machine
willbe dutiable at the rate of 10 per cent.

They, consequently, wish to attain in this way that all boards made on a
Fourdrinier machine-confining ourselves to this type of machine, as the Dutch
strawboard is made on same-will be named paper.

This is a standpoint that can not possibly be maintained. The consequence
would, indeed, be that even the thickest strawboard, manufactured on a Four-
drinier machine, should be deemed to be paper for the purpose of the tariff act.

Moreover, Mr. E. W. Camp, Commissioner of Customs, Treasury Depart-
ment, Washington, says in his letter, approved September 12, 1927, to the
collector of customs, at New York, viz.:

"It appears, however, that this class of merchandise (strawboards), when
exceeding 0.015 inch in thickness is known as strawboard whether made on a
Fourdrinier machine or multicylinder machine."

In accordance herewith the decision of June 12, 1927, has been changed.
Hence it follows that what is proposed by the American Paper and Pulp

Association in their substitute of paragraph 1302 of the tariff act with regard
to the denomination of products made on a Fourdrinier machine or a multi-
cylinder machine is not tenable.

In Holland all strawboards, even the thickest, are made on Fourdrinicr ma-
chines, and in other countries of the European Continent, such as, e. g. Germany,
too, this is the case, and not only as regards strawboards, but also many other
sorts of boards.

It Is also very illogical to call such board paper, and to reserve tile name
board exclusively for the products made on the multicylinder or wet machine,
because strawboard made on a Fourdrinier machine and strawboard made on a
multicylinder machine do not (liffer in regard to nature, quality, or suitability.

The American Paper and Pulp Association themselves do know this, too, but
they have doubtless merely made their suggestion, as for the difference between
strawboard from a multicylin1er and a Fourdrinier machine, in order to still
better hit the Dutch strasboard indvistry, as it is known to them-as we have
outlined above already-that, in Holland, strawboards are only made on Four-
drinier machines.

By means of the double alteration of tile respecting paragraph 1302 of the
tariff act, namely, with regard to the dividing line as well as to the kind of machine,
proposed by them, they not only wish to attain that the import of the Dutch
0.009-inch ktrawboards into America is rendered impossible, but the import of
the Dutch strawboards in the thicker substances, too, so that the Dutch straw-
boards will then have entirely disappeared from the American market.

We, however, rely upon the common sense of the American legislator, that he
will not agree to the unfair neans, the American Paper and Pulp Association will
now apparently use to secure their object, viz, exclusion of fair Dutch coin-
petition.

Consequently, we must strongly oppose the suggestions of the paper and pulp
association, lead down in their substitute of paragraph 1302 of the tariff act of
1922, both as regards the dividing line between paper and board being put up
fiom 0.009 inch to 0.012 inch, as well as making difference between boards made
on a multicylinder machine and those made on a Fourdrinier machine, the more
so as the suggestions of the American Paper and Pulp Association are, in fact,
without any tenable basis.
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In regard to the hearing of Mr. Carpenter, representing manufactures of straw
wrapping paper, who had been charged with the defense of the alteration of the
tariff, with respect to strawboards, as proposed by the American Paper and Pulp
Association, we still wish to remark the following:

The aforenamed association has sent out a representative to Holland in order
to orient himself with the Dutch strawboard manufacturers re the cost price of
the 0.009-inch strawboard. This representative has had conferences with the
board of the Dutch Strawboard Mills Association, during which he told that it
was not the Intention of the American Paper and Pulp Association at all, to take
up an unfair attitude toward the Dutch strawboard manufacturers, and that, if
we mentioned the cost price to him, this would doubtless be in the favor of our
interests. We have complied with his request, and in consequence hereof, Mr.
Carpenter can state that-

"It costs, to produce 1 ton of straw paper of 2,000 pounds, in Holland approxi-
mately $29."

Mr. Carpenter now pretends th at this cost price, calculated upon delivery
f. o. b. New York City, duty paid, would be $2 to 84 per ton lower than the
American cost price, on the basis of delivery to New York City, too.

This is an assertion, however, which has not been confirmed by anything.
We had pointed out to the representative of the American Paper and Pulp

Association already that, if we stated our cost price, while the American party
did not give a specification of the American cost price, the latter people would
be in a position to make avail of our figure precisely in the way they desire.

Evidently this has, indeed, now happened already, not the least trouble having
been taken in order to prove that the statement of Mr. Carpenter re the American
cost price is, in fact, correct.

We, moreover, have still informed the representative of the American Paper
and Pulp Association, that if, at the moment, some Dutch mills submitted low
quotations in America, this was due to a special reason. In consequence of
information received, we, namely, had the conviction that the pending test case
in New York would turn out in our favor, so that the import duty on the 0.009-inch
strawboard would be reduced again to 10 per cent. With a view to this outlook,
perhaps, some mills did not like to lose the American connections for a certain
period, thus running the risk that these had to be renewed later on again; contrary
hereto, they preferred-it may be at some sacrifice-to maintain, at least a part of
these connections.

Mr. Carpenter further mentions in his hearing some figures which are not
entirely correct. He says that in 1928 between 10,000 and 15,000 tons of Dutch
0.009 inch strawboards have been imported in America. This figure is not
correct. In 1928 the import amounted to about 8,000 tons of 2,000 pounds, in
1927 12,000 or 13,000 tons of 2,000 pounds, in 1926 about 10,000 toims, whereas,
in the preceding years, the import was importantly less.

The highest import figure was, consequently, same as 1927, viz, about 12,000
or 13,000 tons.

Mr. Carpenter adds that "this deprived the farmer of the sale of nearly 400,000
tons of straw, valued at $350,000 to $400,000."

These figures are neither correct; perhaps 40,000 tons of straw at the value
of $350,000 or $400,000 are meant, but, in the affirmative the figure of 40,000
tons is still too high by far, and must, as an average during the last three years,
not be more than about 14,000 tons, as the yield of 1 ton of dry straw is about
70 per cent of pulp.

The value of about 14,000 tons of straw taken from the farm will, in America,
probably not be more than about $120,000, so that the American farmer is only
interested in the decrease of the import of Dutch strawboard into America to avery small extent."

THE DUTCH STRAWBOARD MILLS AssOCIATION,
T. L. KONINO, President.
A. J. SAUER, Secretary. .GRONINOEN , March 0, 1929.

ROYAL NETHERLAND LEGATION,
Washington, D. C.

No. 2222.
Pursuant to its notes of June 13, 1929, No. 2143, the Royal Nether-

land Legation has the honor to recur to the kind intermediary of the
Department of State in order to transmit the attached brief of the
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Now York Agency of the Holland Bulb Exporters Association, re-
arding the tariff rates on flower bulbs, to the appropriate. United
statess authorities.
WASHINGTO.N, D. C., June 15, 1929.

HOLLAND BULB EXPORTERS AssocIATIoN,
(BOND VAN BLOEMBOLLENHANDELAREN, HAARLEM, HOLLAND),

109 Broad Street, New York, May 14, 199.
SENATE FINAN CE COMMITTEE,

Washington, D. C.

(Re Schedule 7 (par. 751), flower bulbs)

GENTLEMEN: We have noted that it is proposed to increase the duty on tulip
bulbs and lily bulbs from $2 per 1,000 to 80 per 1,000, and on crocus bulbs from
$1 to $2 per 1,000. These bulbs are not produced commercially in the United
States and so far only a few governmental experiment stations and individuals
have experimented ill their cultivation. On the other hand, the florists in general
throughout the United States consider an adequate supply of bulbs, particularly
tulip bulbs, essential for the production of spring flowers, and it is for this reason
that the Society of American Florists, comprising alnost the entire florist trade, as
well as other organizations, went o1 record as opposing any change in the rate
of duty on these bulbs.

There has been no formal demand for an increase in the rate of duty on tulip
bulbs and otiler bulbs, but correspondence has been received )y members of the
Ways and Means Committee from a few firms in the State of Oregon intimating
that a higher rate of duty on bulbs would be a farm relief measure, as they could
be used for crop diversification. Aside from the fact that the growing of fIlower-
ing bulbs is a highly specialized profession requiring the greatest skill and expert
knowledge, may it be stated that less than 20 square miles of select acreage in
the Netherlands have so far been found adaptable to the cultivation of this prod-
uct and that it has not been found practicable to use this same acreage for other
purrpFoses.

Comparisons are also drawn between the estimated cost of production of tulip
bulbs in the United States and the average selling price in Holland. May it be
stated that the average foreign selling price for imported tulip bulbs for tile year
1928 was the equivalent already of the estimated domestic cost of production,
and that because of crop conditions tile average selling price in Holland for tulip
bulbs is now more than $20 per 1,000, which is greatly in excess of the estimated
cost of production of tulip bulbs in the United States.

The fact remains, however, that tulip bulbs and most of the other varieties of
bulbs are not commercially produced in the United States, principally on account
of adverse clinlatic conditions and any increase in duty o1 these bulbs will, there-
fore, mean a corresponding increase to the American florists in their productionl
cost of these spring flowers.

It is because of the fact that flower bulbs, and especially tulip bulbs, are an
important unfinished product to the American florists which only Holland pro-
duces that we respectfully petition that the prevailing rates of duty on these
bulbs be retained.Respectfully submitted.

HOLLAND BULB EXPORTERS ASSOCIATION.
HENRY HARBOSH.

ROYAL NETHERLAND LEGATION,
Wastington, D. C.No. 2224.

In continuation of its note of June 15, 1929, No. 2173, the Royal
Netherland Legation has the honor to recur to the kind intermediacy
of the Department of State in order to transmit the attached state-
ment of the "N. V. Kwatta Breda, The Netherlands," with regard
to the pending revision of the tariff on cocoa and chocolate, to the
appropriate United States authorities and to recommend this state-
ment to their kind consideration.

WASHINGTO.N, D. C., June 15, 1929.
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STATEMENT WITH REGARD TO PARAGRAPH 775 OF THE TARIFF BILL OF 1929

The "N. V. Kwatta," Breda, Netherlands, wishes to state that the total
turnover of the cocoa and chocolate manufacturers in the United States during
the first nine months of 1928 amounted to $122,000,000, while the imports
during this same period amounted to only $1,286,000--i. e., 1.4 per cent of the
United States production-and that in 1927 the total production of chocolate
and cocoa in the United States was valued at $122,723,229, while the imports
during that year amounted to $1,474,646--i. e., 1.2 per cent of the United States
production.

Under those circumstances an increase of the tariff on cocoa and chocolate
seems hardly necessary to protect the American manufacturer, whose production
under the most favorable conditions could be increased by I per cent, if on ac-
count of a prohibitive tariff all foreign cocoa and chocolate would be excluded
from the United States.

Therefore it is requested that, if possible, the appropriate United States
authorities might reconsider tile rates on cocoa and chocolate, as written in
paragraph 775 of the House bill (H. R. 2667).

DEPARTMENT OF STATE,

Hon. REED SMOOT, 1ashington, July 11, 1929.

Chairman Finance Committee, United States Senate.
Sin: Pursuant to your request that you be furnished by this

department with copies of all representations made by foreign
governments to this Government touching tariff questions, i have the
honor to inclose for your information a copy of note No. 1987 from
the Royal Netherland Legation, dated June 24, 1929, together with
its inclosure, regarding the rate of duty on diamonds exported
from the Netherlands to the United States.

I have'the honor to be, sir,
Your obedient servant,

H. L. STIMSON.

No. 1987.
ROYAL NETHERLAND LEGATION,

1l'ashington, D. 0.
With reference to its note of June 12, 1929, No. 2134, the Royal

Netherland Legation has the honor to submit to the Department of
State copy of a letter received from the General Jewellers Society,
the Diamond Exchange, and the Association of Traders in Cut
Diamonds, all of Amsterdam, the Netherlands, who are directly
interested in the exportation of diamonds from the Netherlands to
the United States.

The diamonds being tie most important item among the com-
modities exportbed from the Netherlands to the United States, it is
obvious that the Dutch exporters are greatly interested in the pro-
ceedings for the revision of the tariff act of 1922.

The Royal Netherland Legation has the honor to recur to the
kind intermediacy of the Department. of State in order to forward
the attached letter to the appropriate United States authorities with
the request that those authorities, especially the United States
Senate Committee on Finance, give their kind attention to the con-
tents of said brief.

WASHINGTON, D. C., June 24, 1929.
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Sin: On behalf of the Netherlands exporters of diamonds we have the honor
to request that you use your good offices to have the United States Department
of State call the attention of the Committee on Finance of the United States
Senate to the fact that since 1919 the imports into the United States of cut
diamonds have decreased so that such imports are less than one-half of those of
1919. The following table shows the imports of diamonds from the Netherlands
from 1919 to 1928, inclusive:

Imports of diamonds from the Netherlands

Uncut Cut but not set

YfearI
Quantity, Value Quantity, Value

carats carats

1919 .................................................... 20. 99, $1,337,775 I 434,340 $53,561,0191920 .................................................... 1, 1It6 40.1I89 1 198,477 31,024,241
1921 .................................................... 3 .4, 6s q ........ ... i 17 497,2286
1922 .................................................... 12, 50 491,985 16,817 17,096,666
1923 .................................................... 27, 9S5 663, 575 202,101 20,518. 443
1924 ................................................ 2.170 ,i8,1 )19 216,048 21, 210, 569
1925 ............................................... .24.6! 973.848 252 202 25,264,131
192A .................................................... 52 I 1,454, S97 2W. 789 27,079,149
1927 ................................................. 42, 3S6 '60,993 222,849 21.316,729
1928 ................................................. 61, 222 1,034,587 210,018 21,552,171

It is our judgment that if the duty was reduced to 10 per cent upon cut dia-
monds and tile rough diamonds were allowed free entry, in accordance with the
petition made to the Ways and Means Colmmittee of the House of Repersenta-
tives on behalf of the importers of and dealers in diamonds, pearls, and precious
stones of the Inited States of America (pp. 7457 to 7503, Tariff Readjustment
Hearings, 1929), that our sales to the United States of cut diamonds would double
and the United States would receive as much revenue under a 10 per cent duty
as is now received tinder a 20 per cent duty.

In the Interest of the development of otur trade in diamonds with the United
States we respectfully urge you to use your good offices in placing our suggestions
before the Department of State for transmittal to tile Committee oil Filtance of
the United States Senate, with such additional comments as you may desire to
make.

Respectfully yours,
GhE:nF.\T, JEWE-LJ.ERti' SOCIr:TY, AMSTEiHDAM,
A. S. I~tDH m.x, President.
I'i. I. Gituppixo, N&'cr.tary.
Tit; DIAMiOND ]XCIIAN(UE,
A. DE PAAUW, lPresilent,
JACQ. OIA iAN, ,Crctudary.
A.nCIATIoN OF TiAi)EitS IN CUT DIAMONDS,
M. LAM, Jr., Pre.sident,
E. IIEILBUTT, .Secrelary.

AMSTEIRDAM, J1i1C 6, 1929.

DEPARTMENT OF STATE,
EWashington, July 11, 1929.Hon. REED S.MOOT,

chairman Finance Conmittee, United States Senate.
Sin: Pursuant to your request that you be furnished by this depart.

ment with copies of all representations made by foreign governments
to this Government touching tariff questions, I have the honor to
inclose for your information copy of a note from the Royal Netherland
Legation, dated June 24, 1929, transmitting memoranda submitted
by the growers of onions, peas, and beans in the Netherlands.

I have the honor to be, sir,
Your obedient servant, H. L. STImsoN.

I
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ROYAL NETHERLAND LEGATION,
Washington, D. 0., June 04, 1929.

Referring to its note of June 12, 1929, No. 2134, the Royal Nether-
land Legation has the honor to request the kind attention of the
appropriate United States authorities to the following wishes, expressed
by interested Netherland subjects, with regard to the pending tariff
revision.

The growers of onions, peas, and beans in the Netherlands state
that the increase of duty on these commodities, as provided in the
tariff bill of 1929 (11. R. 2667), will not be a measure for equalizing
conditions of competition, but will practically close the American
market for these products from the Netherlands.

The Royal Netherland legation has the honor to recur to the kind
intermediacy of the Department of State in order to transmit the
inclosed brief, drawn up at the request of the Netherland Growers'
Association, to the appropriate United State authorities and to
recommend it to their kind consideration, especially to the atten-
tion of the Senate Finance Committee.

The growers of peas and beans in the Netherlands, who export part of their
crop as (fried peas and beans to the United States of America, see that importa-
tion greatly hampered by the increase of the duty on dried peas and beans and
split peas, as provided in the House bill (H. R. 2667).

In paragraph 763 the rate on dried beans has been increased front lP to 2%
cents per pound. In paragraph 767 the rate on dried peas has been increased
from Ito 13% cents; on split peas from 1% to 2% cents per pound. These changes
represent increases of respectively 43, 75, and 100 per cent.

The duty on beans will hurt especially the imports of Java beans (Viciafaba),
which are exported the last few years in considerable quantities from the Nether-
lands to the United States and which are practically not produced in the United
States.

Although the Netherlands are not the most important country of origin with
regard to imports of peas and beans in the United States, the illterests of the
Netherland growers are considered to be of stich importance that a request is
made to the appropriate United States allthorities to reconsider, if possible, the
rates oil (fried beans, peas, and split peas, in order that the products of the
Netherlands will not be excluded entirely from the Americanl market.

The onion growers of the Netherlands wish to state that a tariff of 2 cents per
pound on onions virtually is all embargo oil onions from their country.

1'llw cost of production in the Netherlands may vary from 4 to 6 builders per
100 kilos; the average price at the central markets is about $1 per 100 pounds;
ocean freight from 1Rotterdam to New York amounts to approximately 40 to 45
cents per 100 pounds.

Netherland onions are of the strong type and can be compared with New York
yellows. The seasonal average price for New York yellows at the New York
market was, according to figures, published in the Report on Onions of the
United States Tariff Commission to the President of the United States 1929,
pages 28 and 29--

Per 100 pounds
1925-26 --------------------------------------------- $2. 58
1926-27 .....-- ...................................... 2.30
1927-28 --------------------------------------------- 2.20

Taking into consideration the wholesale price of Netherland onions in Rot-
terdam and the ocean freight to New York, it is obvious that a duty of I cent per
pound more than offsets the difference in cost of production or conditions of com-
petition between onions from the Netherlands and from the United States, offered
for sale at the New York market.

The onion growers in the Netherlands therefore have the honor to request the
reconsideration, if possible, of the rate on onions, which has been fixed in the
House bill at 2 cents per pound.
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DEPARTMENT OF STATE,
Washington, July 12, 1929.

Hon. REED SMfOOT,

Chairman Finance Committee, United States Senate.
Sin: Pursuant to your request that you be furnished by this de-

partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the
honor to inclose for your information a copy of a note from the Royal
Netherland Legation, dated June 29, 1929, transmitting a brief of
the Association of Dutch Seed Crushers, regarding the proposed
duty on sesame oil.

I have the honor to be, sir,
Your obedient servant,

H. L. STIMSON.

ROYAL NETHERLAND LEGATION,
W1ashington, D. £.

Referring to its note of June 12, 1929, No. 2134, the Royal Nether-
land legation has the honor to recur to the kind intermediary of the
Department of State ill order to transmit the attached brief of the
Association of Dutch Seed Crushers, Haarlem (Holland), regarding
the proposed duty on Sesame Oil, to the appropriate United States
authorities.

The legation would feel greatly obliged if those authorities, espe-
cially the Senate Finance Committee, would give to the memorandum
of '"Vereeniging van Nederlandsehe Oliefabrikanten" (Association of
Dutch Seced Crushers) all the attention it seems to deserve.

WASHINGTON, D. C., June 29, 1929.

VEREENIGING VAN NEDERLANDSCHIE OLIEPADRIKANTEN (AssoCIATION OF
DUTCH SEED CnusHERS)

HAARLEM, JunC 10, 1929.3, Nassauplein.
To the Senate Finance Committee, Washinglon.

GENTLEMEN: We beg to crave your kind indulgence in drawing your valued
attention to the following observations in reference to the new tariff bill passed
by your House of Representatives on the 28th of May, 1929.

In this bill we find, inter hlia, that an import duty of 3 United States cents per
pound would be levied on Sesame oil and it is this provision more especially that
has prompted our present letter. We base our remarks on the supposition that
in imposing a duty on Sesame oil it has not been the intention of your advisory
authorities to prohibit its importation as in such a case our letter would naturally
be irrelevant. On the contrary we venture to assume that the new tariff bill
springs only from your desire to create for the American producer the possibility
of successfully competing with European exporters in regard to a series of products
in which such competition may scene difficult or at present, hardly possible.

In this respect Sesame oil occupies a special position seeing that, as far as we
can gather from the statistics at our disposal, Sesame seed is neither produced in
the United States nor imported in any appreciable quantities. It is, therefore,
evident that the proposed duty can not be viewed in the light of a protective
measure in the interests of American producers of Sesame oil, and the proposal
to withdraw Sesajc oil from the free list appears to us based rather on the said
oil being regarded as competitive with vegetable oils produced in the United
States and of cotton oil in particular. Whilst we hold that the correctness of
such a view is open to serious doubt, it seems in theory, that a conrmnodity which
could be used as a substitute for another product may frequently invite competi-
tion against the latter, but such an idea in the present instance may safely be
left outside practical considerations. There are two main reasons for this-
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namely, the overwhelming proportion of the consumption of cotton oil in the
United States in comparison with that of Sesame oil, and, the proportionate
price level of the two commodities.

Proportionate consUmpion.-We beg to point out that the consumption of
cotton oil in the United States during 1928 may well be put at 3,600,000 bar.
rels (of 400 pounds each), whereas the imports of refined sesame oil during the
same period amounted to 15,600 barrels, or 0.433 per cent of the consumption
of refined cotton oil. In view of this negligible percentage it is entirely out of
the question that refined sesame oil could have any depreciating influence on
the price of refined cotton oil-in any case the effect, if any, must be infinitesimal.

If only for this reason, closing the American market to the import of sesame
oil (for in practice a duty of 3 United States cents per pound is equivalent to a
prohibitive decree) could not benefit in the slik!test those American interests
it was presumably intended to assist.

Proportionate price level.-In view of their respective prices sesame oil can not
be said to have any competitive effect on the price of cotton oil. For the year
1928 the average price of refined cotton oil in the United States was 10.50 United
States cents per pound. The average price at which refined sesame oil was
imported froin the Netherlands during the samie year was 10.75 United States
cents per pound c. i. f. Atlantic ports, to which latter price must be added land-
ing charges, inland freight, etc. These figures show clearly that the import
into the United States of sesame oil from the Netherlands can not possibly have
influenced the price of American cotton oil to any perceptible degree.

This would apply even more strongly in the case of sesame oil imported from
countries other than the Netherlands, as the major part of the sesame oil im-
ported into the United States comes from Holland, in consequence of which we
have almost complete records of the c. i. f. prices of refitied sesame oil as they
apply to the United States.

On the above grounds it seems apparent that the proposed import duty of 3
United States cents per pound on refined sesame oil would not benefit those
American interests it was intended to protect.

The following table, taken from Russell's Review, mid-April, 1929, pages 11-13,
will show how insignificant are the imports into the United States of sesame oil
compared with other fats and oils.

Sesame oil, 6,239,00) pounds ecmiiivalent 15,600 barrels.
Peanut oil, 4,749,000 potmnds.
Sova bean oil, 13,116,000 pounds.
Copra-oil equivalent (other than Philippine Islands). $4,561,000 pounds

equivalent 211,400 barrels.
Copra-oil equivalent (from Philippine Islands). 241,077,000 pounds eqtiva.

lent 602,600 barrels.
Coconut oil (from Philippine Islands), 290,637,000 pounds equivalent 726,600

barrels.
Palm kernel, 53,812,000 pounds equivalent 134,530 barrels.
Palm oil, 171,366,000 pounds equivalent 482,415 barrels.
Oliv6 oil, 82,943,000 pounds.
Whale oil, 68,385,000 pounds equivalent 170,960 barrels.
Chinese wood or nut oil, 107,357,000 pounds.
Olive oil foots, 39,547,000 pounds equivalent 100,000 barrels.
Castor bean oil equivalent, 63,225,000 pounds.
The only result to be expected from the introduction of the proposed duty on

imported sesame oil would be that a Dutch industry, extremely small from an
American point of view, would be entirely deprived of its export trade to the
United Stated. In view of the trifling status of sesame oil among American
imports of edible dils and fats, we feel convinced that no American interest would
benefit by the practical exclusion of Dutch sesame oil.

May i;e therefore pray that the pending tariff bill be amended in respect
of sesame oil, to time effect either that the present duty-free entry be continued,
or that a duty, if imposed, be so small that a fair chance remain to the Dutch
industry of some outlet to the United States.

Your obedient servants,
(Signature illegible.)
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DEPARTMENT OF STATE,
Washington, July 17, 1929.

lion. REED SMOOT,

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished b this

department with copies of all representations made by foreign
governments to this Government touching tariff questions,. I have
the honor to inclose for your information a copy of note No. 2527,
dated July 5, 1929, from the Royal Netherland Legation, transmitting
a brief of the General Norit Co., Amsterdam, The Netherlands,
regarding the proposed duty on decolorizing (activated) carbon.

I have the honor to be, sir,
Your obedient servant, . L. STimso.

No. 2527.
ROYAL NETHERLAND LEGATION,

Washin.qton, D. C., July 5, 1929.
Referring to its note of J-Tno 12, 1929, No. 2134, the Royal Nether-

land Legation has the honor to recur to the kind intermecdiacy of the
Department of State in order to transmit the attached brief of the
General Norit Co., Amsterdam, the Netherlands, regarding the
proposed duty on decolorizing (activated) carbon, to the appropriate
United States authorities.

The legation would feel greatly obliged if those authorities, espe-
cially the Senate Finance Committee, would give to the memorandum
of the General Norit Co. all the attention it seems to deserve.

STATEMENT OF THE GENERAL NORIT CO. IN CONNECTION WITH ThE PROPOSED
INCIIREASE OF IMPORT DUTY ON DECOLONIZING (ACTIVATED) CARBON IN THE
UNITED STATES

The proposal to increase the import duty on decolorizing (activated) carbon,
being at present 20 per cent ad valorem, to 45 per cent ad valorem has been made
on the request, of tie Darco Corporation, Wilmington, Del., one of the largest
manufacturers of decolorizing carbon in the [nitetl States.

Prior to this request the Darco Corporation has filed an application before
the United States Tariff Commission in order to obtain under authority of
section 315 of the tariff act the maxinlum increase of 50 per cent in the present
dut of 20 per cent ad valorem.

Following this request tie United States Tariff Commission in August, 1928,
ordered an investigation of the foreign domestic costs of production of decolorizing
carbon. As Holland is "the principal competing country" while the General
Norit Co. and her daughter company, the Purit Co., were practically the oily
Dutch producers, the investigation of the cost of production was made with
these companies.

For thif reason we were visited by the representative of the United States
Tariff Commission-Mr. Percy W. Bidwell and his assistant, Mr. Marvin
MacNil-whom we gave every assistance in order to fix the actual cost of
production of our decolorizing carbon. This investigation in connection with
the cost of production has been completed and the figures sent to the president
of the Tariff Colmission in Washington.
We respectfully request that these data as compared with the available cost

of production of 'the United States producers of decolorizing carbon be taken as
a basis for considering the necessity of decreasing, maintaining, or increasing the
present rate of duty.

In addition to the above we beg to submit the following:
(1) The Darco Corporation, who does not produce gas-mask carbons, stated

that their plant without any material changes can serve for the manufacture of
gas-mask carbon necessary in time of national emergency.

63310-29--voL 18, F C-11
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This statement is absolutely incorrect. Tile production of gas-mask carbor
is a quite separate industry. There are two large gas absorbing carbon tnanu.
facturers in the United States. If Congress is of opinion that it is necessary to
protect this industry we would suggest that a separate rate of duty be made for
the granular gasmask carbon aid the powdered decolorizing carbon.

(2) Decolorizing carbon is a powdered material in appearance much likely to
ground charcoal.

It is used as a material for refining sugar, oils, glucose (corn sirup), chemicals,
glycerine, etc.

lhe real importance of the decolorizing carbon business (toes not lie with the
few producers who have but a limited investment and employ comparatively
little labor, but rather N ith the large number of consumers of these carbons with
millions of invested capital and with thousands of in(n employed.

(3) The General Norit Co. have been the pimeers with respct to the intro.
duction of decolorizing carbon in the various industries. They have spent large
amounts of money for this purpose also in the United States. Their erauings
have for a greater part been absorbed by their efforts to make known and to
introduce this relatively new product. It would not be fair to wip away their
product from the United States market by fixing an imprt duty which would
make the price of their product too high for the consumers in the I nited States of
America.

(4) The present rate of duty has enabled the American producers to enlarge
enormously their production. Large consumers of decolorizing carbon have beu
taken away from tile Norit Co. which proves that the United States producers
are absolutely able to compete.

(5) Large quantities of unitedd States made decolorizing Parbon are exported to
Europe as well as other overseas, countries and sold to prices which call hardly
be met I)y us.

(6) Each manufacturer of decolorizing carbon makes a product of specific
properties in connection with rate of filtration, decolorizing power, purity, and
other properties. By way of illustration we may mention that the General
Norit Co. produces it special carbon for being used'in connection with their pat-
ented kiln. This kilit is used its sugar factories for revivifying the spent
Norit carbon. The American nake of dccolorizing carbon can' not be used for
this purpose.

We believe that the above is sufficient evidence to prove that the decolorizing
carbon ilustry is amply and even umneessarily protected by the present duty of
20 per cent ad valorem. N. V. ALUE:M1EENE. NOItlT .MAA'tSVI,\i'PJJ.

AMST.IDAM, June 17, 1929.

DEPARTMENT OF STATE,
Washington, Judy 20, 1929.lion. REED SMtOOT,

Chairman ' Finance Committee, United Slates Semite.
Sil: Pursuant to your request that you be furnished by this de-

partmient with copies of all representations made 1by foreign ,,overn-
mints to this Gtoverninent touching tariff questionss, I have the
honor to inclose for your information copy of note No. 2613 from the
Royal Netherland Legation, dated July 12, 1929, with its inclosure,
a brief of the "N. V. crcenigde Hollandsche Lucifersfabrieken,
Ltd." (United Dutch Match Factories, Ltd.) Eindhoven, Holland,
regarding the proposed duty on matches.

I have the honor to be, sir,
Your obedient servant,

WILBUR J. CArR,Acting Secretary of State.
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ROYAL NETIERLAND LEGATION,
W1 ashington, D. 0.

Referring to its note of June 12, 1929, No. 2134, the Royal Nether-
land Legation has the honor to recur to the kind intermediacy of the
Department of State in order to transmit the attached brief of the
"N. V. Vereenigde Hollandscho .Lueifersfabricken, Ltd." (United
Dutch Match Factories, Ltd.) Eindhoven, Holland, regarding the
proposed duty on matches, to the appropriate United States au-
thorities.
The legation would feel greatly obliged if those authorities,

especially the Senate Finance Committee, would give to the attached
:nenorain(lU till the attention it seems to deserve.

Washington, D. C., July 12, 1929.

NAAMLOOZE VENNOOTSClIAP VEREENIUDE
IIOLLAND.SCII E LUCIFERSFABRIEKEN,Eindlorcu, June~ 20, 1929.

To the DiIARTMENT OF STATE,

Washington, D. C.
GENTLEMEN: The United lolland Match Factories (Vercenigde Hlollandsche

Lucifersfabrieken) located at Eindhoven, Netherlands, beg leave to put the fol-
lowing before you for your kind consideration.

In the proposal for 'tariff reform we find under paragraph 1517: "Matches
friction or lucifers of all descriptions per gross of 144 boxes containing not more
than 100 matclies per box It cents per gross."
The present duty being 8 cents per gross, this proposed increase means that

our matches would have to pay, calculated on the price at which we have to sell
freight and insurance to New York paid by us, a duty ad valorem of 31.2 per cent
against the present rate of 23 per cent.

Considering that matches imported here from United States of America are
subject to an ad valoren duty of 8 per cenit only, the proposed higher duty would
considerably raise thn already existing very large difference against us and actually
would Iitke it l)roilit)itive.
The quantities which we can sell to United States (f America, although very

inportant to us and essential for us to keel) our works going, are exceedingly
trilling when compared to the total consumption in United States of America,
as tie following figures show:

We shipped in 1926 304,700 gross boxes.
in 1927 396,250 gross boxes.
in 1928 317,5010 gross boxes.

To this we may add, that we ship exclusively safety matches, so that our
supplies, in themselves very trifling, do not even enter into competition with
the class of nlatches prineilally eollslnled in your country.

We further beg to say that in a report of a committee instituted by our Gov-
ernlent to examine ecolonmie conditions, it says:

"In Europe tile scale of wages in Netherland is only surpassed by that of
England and Scandinwtvia. That scale in other European countries is consid-
crably lower than in Holland. In Franec and Belgium the difference is about
40 p er cent; in Italy, Austria, Czechoslovakia, Poland, and the other Baltic
States the wages ar about one-half of these in Holland. In Germany they
are nearing the Holland wages and in Switzerland they are on about the same
level as here."

From this the evident conclusion can be drawn that the wages which we
have to pay do not form a motive for excluding us from shipping to United
States of America.

Allowing ourselves the liberty to put the above before you, we express the
hope that they will induce you to leave the l)resent rate of duty payable on
importation in your country unchanged.

We are, gentlemen, yours, obediently,
N. V. VEREENIcDE HOLLANDSCHE LUCIFERSPABRIEKEN

(Signatures illegible),
Managing Directors.



TARIFF ACT OF 1929

DEPARTMENT OF STATE,
HVashington, July 24, 1929.Hon. REED SMOOT,

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this de-

partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the honor
to enclose for your information a copy of note No. 2354, dated July
11, 1929, from the Royal Netherland Legation, transmitting a mem-
orandum, drawn on behalf of the Netherland Growers and Brokers
of Sumatra and Java Vorstenland Tobacco, with regard to the duty
on wrapper tobacco.

I have the honor to be, sir,
Your obedient servant,

HENRY L. STIMSON.

ROYAL NETHERLAND LEGATION,
Wamqington, D. 0., July 11, 1929.

Referring to its note of June 12, 1929? No. 2134, the Royal Nether-
land Legation has the honor to transmit to the Department of State
a memorandum, drawn on behalf of the Netherland Growers and
Brokers of Sumatra and Java Vorstenland Tobacco, with regard to
the duty on wrapper tobacco, as fixed in the tariff bill of 1929 (H. R.
2667).

It would be greatly appreciated that the Department of State
forward the attached brief to the appropriate United States authori-
ties with the request that due attention be given to the statements
put forth in this brief.

MEMORANDUM *.q BEHALF OF THE NETHERLAND GROWERS AND BROKERS OF
bUMATRA AND JAVA VORSTENLANDEN TOBACCO

The raising of the duty or. wrapper leaf tobacco from $2.1Q to $2.50 per pound,
as provided in the tariff bill of 1929 (H. R. 2667) has caused great consternation
among the growers of Sumatra and Java Vorstenlanden tobacco as well as among
the Dutch tobacco growers.

Although the subcommittee of the House Ways and Means Committee,
which had charge of the tobacco schedule, after carefully studying the informia-
tion and' evidence given by United States Government Agencies and interested
parties, decided to recommend that Schedule 6 (Tobacco and Manufactures of)
be retained in the new tariff bill as it is now written in the tariff act of 1922,
the House of Representatives at the very last minute acted in direct opposition
to the report of the said subcommittee and increased the rates on wrapper to-
bacco by 40 cents per pound.

As indicated very clearly in the briefs, filed with the House Committee on
Ways and Means and the Senate Finance Committee by the National Cigar
Leaf Tobacco Association, the Sumatra leaf is an absolutely essential wrapper
for the great bulk of the "nickel cigars," which form the backbone of the Amer-
ican cigar industry and which are being made and sold on a margin of small
profit. The increase of the duty, as fixed by the House, would increase the
cost of production by 80 cents per thousand, which is considered as absolutely
prohibitory. Where Sumatra leaf is practically only used in the United States
in the so-called nickel-cigar-industry, it is evident, that a ruining of this popular

American industry would spell destruction of the American market for Sumatra
wrapper tobacco.

Therefore the growers of Sumatra and Java Vorstenlanden tobacco, who are
practically the only exporters of leaf tobacco for cigar wrappers into the United
States, with the exception of a negligible quantity imported from Cuba for the
wrapping of clear Havana cigars, feel greatly embarrassed by the proposed in-
crease of duty, which if enacted, will be detrimental to their trade relations with
tho United States.
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The growers and brokers, mentioned in the beginning of this brief, beg leave
to request the appropriate United States authorities to take into consideration
the adverse consequence which will be inflicted on the tobacco culture in Sumatra
and Java, whenever the duty on wrapper tobacco, which already is very high and
according to a computation by the United States Tariff Commission amounts to
98.65 per cent ad valorem, will be increased.

An increase of these rates, while being of very little advantage to very few
corporations, will work great injury to the greatest majority of American tobacco
growers, to the American cigar manufacturers, and especially to the Netherland
growers and brokers of Sumatra and Java wrapper tobacco.

NORWAY

DEPARTMENT OF STATE,
Washington, June 15, 1929.Hon.' REED S.MooT,

Chairman Senate Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this depart.

ment with copies of all representations made by foreign governments
to this Government touching tariff questions, I have the honor to
inclose for your information a copy of a memorandum from the Nor-
wegian Legation, dated June 1, 1929, calling attention to the effect
on Norwegian-American trade of the proposed rates of duties in H. R.
bill No. 2667.

I have the honor to be, sir,
Your obedient servant,

J. REUBEN CLARK, Jr.,
Acting Secretary of State.

NOORWEGIAN LEGATION,

Washington, D. C., June 1, 1929.

MEMORANDUM

The Norwegian Legation has taken cognizance of the fact that the
House of Representatives, in passing H. R. 2667, has increased the
duty on stockfish and roe, which articles are of interest to the com-
mercial relations between Norway and the United States. The
legation is of the opinion that certain information regarding these
articles might be of interest to the body of Congress to which the
tariff bill has now been submitted, and it ventures to hope that there
will be no objection against communicating the following observa-
tions to the American authorities now engaged in revising the new
tariff bill, for their sympathetic consideration.The subdivision, containing paragraph 717 (c), as it now reads
after having passed the House, includes, it is believed, stockfish
(dried and unsalted fish), which in the tariff act of 1922 is dutiable
at 1% cents per pound and in the measure now passed by the House
is made dutiable at 2% cents per pound-an increase of 100 per cent.

This article is mainly consumed in the ordinary plain or poorer
households in the Middle West and Northwest, the consumers con-
sisting chiefly of farmers and people of Scandinavian extraction or
descendancy. They are accustomed to the special dish which they
prepare from stockfish in a way well known to them, and which con-
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stitutes a cheap and nourishing as well as to their taste palatable
form of food.

No American fishing interests can be said to suffer on account of
the importation of this article from abroad. According to information
at'hand this kind of fish product is only produced in very insignificant
quantities in Alaska (and nowhere else in the United States as far
as it is known), where the climatic and other conditions do not favor
the production of a stockfish of a kind corresponding to the Nor-
wegian product. Available information discloses that the total
production of stockfish in Alaska in 1926 was 175,415 pounds, in 1927,
31,836 pounds; and in 1928, 80,000 pounds. The importation from
Norway to ccrnplete the demand was in 1926, 1,687,296 pounds and
in 1927, 1,523,459 pounds. The effect of the proposed new duty would
therefore it seems, only be to enhance the price of stockfish, which is
hardly ever consumed by the richer classes, to the detriment of
thousand ordinary households.

Paragraph 721 (d) as now passed by the House, reads as follows:
"Caviar and other fish roe for food purposes: sturgeon, 30 per centum
ad valorem, other 20 cents per pound."

A well-known importer in this country of fish products from Norway
has made the following statement:

The present duty on caviar, cod roe, and other fish roe for food purposes is
30 per cent ad valorem. The proposed duty of 20 cents per pound for caviar,
except sturgeon;, is absolutely prohibitive as far as the cheaper qualities of cod roe
and other roe (and caviar) are concerned. Evidently, the duty proposed of
20 cents per pound, is intended to have specific reference to the more expensive
caviar from Russia, which could possibly stand the 20 cents per pound duty,
being that this expensive caviar must be classed as a luxury. However, if the
20 cents per pound duty is to also apply to the cheaper qualities of fish roes, it
would mean the elimination of the importation of said commodities. For
instance, cod roe, which we are importing to-day from Norway, is selling to the
retail trade at 20 cents for 1-pound tins, the prevailing duty being included.
If the 20 cents per pound duty should apply, the articles would become a luxury
and would be unsalable in this country. Tile cod roe now imported from Norway
is principally consumed by the Scandinavian population, principally of the
middle class and the working class. The present duty of 30 per cent is, in my
opinion, quite sufficient both as a protection to the domestic industry and as
well as for revenue purposes. I do not know of any fish roe or caviar being
produced, to any extent, in this country. Hence, there is, in my opinion, no
reason for a prohibitive duty of 20 cents per pound.

As far as the legation is aware, only one producer in this country,
who last year produced 7,251 pounds of fish roe, applied for protec-
tion, stating that the reason for the decline in the sales of his product
is the dumping in the United States of salt-fish roe exported from
Russia through Constantinople.

Norwegian cod roe is an article distinct from Russian caviar or
the fish roe imported from the Black Sea. The importation of this
kind of roe from Norway is so small that it can not possibly hurt any
domestic industry, wherefore the restoration of the former duty of
30 per cent ad valorem for codfish roe would be justifiable. Any
dumping of codfish roe from Norway is not known to ever have
taken place in the United States.

162
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DEPARTMENT OF STATE,
Tlashington, June 16, 1929.Hon. REED SMOOT,

Chairman Senate Finance Committee, United States Senate.
SiR: Pursuant to >,our request that you be furnished by this

department with copies of all representations made by foreign gov-
ernments to this Government touching tariff questions, as also with
important foreign press or other comment coming into the hands of
the department, I have the honor to inclose for your information a
copy of a note with inclosure thereto, dated June 4, 1929, with regard
to the importation of Norwegian cheese into the United States. I
have the honor to e, sir,

Your obedient servant,
J. REUBEN CLARK, Jr.,

Acting Secretary of State.

WASHINGTON, D. C., June 4, 1929.
The Norwegian Legation has the honor to apply for the kind

assistance of the Department of State in order to obtain that the
inclosed statement, contents of which emanate from Norwegian
manufacturers and importers of cheese, be submitted to the American
authorities now engaged in the revision of the tariff bill, for their
consideration.

STATEMENT RELATING TO THE TYPICAL NORWEGIAN CHEESE GJETOST "1GOT-
CHEESE)#

The total exports of cheese from Norway to the United States in 1927 was valued
at $148,731.

This amount was for about two-thirds made up of the export of the typical
Norwegian cheese "Wjetost" (goat cheese), which is produced in no other country
than Norway, and which is, almost exclusively, consumed by Norwegians and
descendants of Norwegian immigrants in the United States. It is not conceivable
that it would pay the American dairy industry to attempt to manufacture the
small quantity of this Norwegian goat cheese which is annually consumed in the
United States.
0 Norwegians have from childhood been brought up to eat their national cheese
and are thus accustomed to the said kind of cheese, and it would be felt a hardship
if the proposed increase in the tariff should be finally adopted. The Norwegian
cheese manufacturers therefore respectfully request that a proviso be introduced
in paragraph 710 whereby goat cheese be permitted to be imported under the
present rate of duty.

DEPARTMENT OF STATE,
Washington, June 19, 1929.

Hon. REED SMIOOT,
Chairman Finance Committee, United States Senate.

SIR: Pursuant to your request that you be furnished by this de-
partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the
honor to inclose for vour information a copy of a memorandum from
the Norwegian Legation, dated June 13, 1929, containing additional
information regarding the customs duty on cod roe.

I have the honor to be, sir,
Your obedient servant,

J. REUBEN CLARK, Jr.,
Acting Secretary of State.
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ROYAL NORWEGIAN LEGATION,
Washington, D. 0., June 13, 1929.

MEMORANDUM

To the DEPARTMENT OF STATE,
Washington, D. C.

With reference to its memorandum of June 1, 1929, the Norwegian
Legation begs leave to apply for the kind intermediary of the State
Department, in order that the following additional information on
the subject of the duty on cod roe, emanating from an importer of
fish products from Norway, may kindly be transmitted to the Amer.
ican authorities now engaged in revising the tariff bill (H. R. 2667):

"According to the new rate Norwegian cod roe will be dutiable
at 20 cents per pound, which would mean a duty of 40 cents a tin
of 2 pounds. The duty on a 2-pound tin of Norwegian cod roe
according to the present tariff, which is 30 per cent ad valorem, amounts
to about 51J cents. From this it will be seen that, if the new rate on
cod roe is passed, the new duty will make it impossible to sell this
article on the market. The present value of a 2-pound tin of Nor-
wegian cod roe is about Norwegian kroner 0.65, which is equivalent
to 17 cents. You will see that the new duty is almost three times
the value of the article."

DEPARTMENT OF STATE,
Washington, July 20, 1929.Hon. REED SMOnT,

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this

department with copies of all representations made by foreign gov-
ernments to this Government touching tariff questions, I have the
honor to inclose for your information copy of a note from the Royal
Norwegian Legation, dated July 13, 1929, transmitting a statement
from manufacturers in Norway of safety-matches.

I have the honor to be, sir,
Your obedient servant,

WILBUR J. CARR,
Acting Secretary oJ State.

ROYAL NORWEGIAN LEGATION,
Washington, D. V., July 13, 1929.

The Norwegian Legation has the honor to request the State De-
partment to kihdly acquaint the Senate Finance Committee with the
contents of the inclosed statement from manufacturers in Norway of
safety matches.
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STATEMENT MADE BY THE BRYN-HALDEN AND NITEDALS MATCH FACTORIES OF
NORWAY

The present United States duty on matches of 8 cents per gross has had a very
detrimental influence on our previous large export of matches to America, which
will be seen from the following figures:
Quantity exported:

1--Kilograms
1910 --------------------------------------------------- 774,700
1911 -------------------------------------------------- 865, 900
1912 --------------------------------------------------- 805,600
1913 -------------------------------------------------- 1,039,300
1923 -------------------------------------------------- 1,335,078
1924 -----------------.-------------------------------- 1,031,424
1925 --------------------------------------------------- 843, 138
1926 -------------------------------------------------- 521,370
1927 --------------------------------------------------- 464,784
1928 ---------------------------------------------------- 467, 126

The present export, insignificant though it may seem, is a large percentage of
our production. Should the rate of 20 cents per gross be finally adopted, and
we be unable to find other markets for our production, one of our factories will
have to close.

The Norwegian safety matches manufactured by us do not, as far as we are
aware, compete with matches manufactured in the United States, which are of
quite distinct type.

The American match manufacturers have stated that, on the average, they
pay male operators $4 per diem and female operators $3 per diem.

The average earnings in 1928 at Norwegian match manufactories was for
male operators, crowns 1.88 per hour, or $4 per diem and for female, crowns 1.08
per hour or $2.30 per diem. When the American manufacturers state that the
wages we pay are exceedingly low-from 50 to 75 cents per day and as low as
$20 per month for both male and female operators, this information is totally
erroneous as far as Norway is concerned.

The total exports of safety matches to the United States is very small, com-
pared to the American consumption and safety matches are sold in the United
States at a price which is much higher thau the price for American matches,
wherefore American matches, when the price is taken into consideration, enjoy
a very liberal protection.

PARAGUAY

LEGACI6N DEL PARAGUAY,

Hon. REED SMOOT, Washington, D. U., July 18, 1929.

Chairman Committee on Finance, United States Senate,
Washington, D. 0.

My DEAR SEINATOR: In amplification of an earlier letter of this
legation in reply to a former invitation from the committee over
which you preside, I have the honor to offer a brief observation as
to the status of Paraguayan exports under the existing United States
tariff, which I take the liberty of setting out below

According to Table V, Foreign Commerce and Navigation of the
United States, calendar year of 1927, the percentage of imports
entering the United States free of duty from the whole of South
America was 85.5 per cent. In this connection, I should like to point
out that the percentage of imports entering the United States free of
duty from Paraguay was only 28.2, or very much smaller than that
of any of the other'South American countries except Uruguay, with
a percentage of 27.3.
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It is obvious, therefore, that my country is not by far as favorably
situated respecting the United States market as eight of the other'
South American countries, this comparative disparity resulting largely
from the present United States tariff treatment of quebracho extract.

I am pointing out this difference in treatment only on the assump.
tion that I am complying in spirit with the former request of your
committee for comment on the pending tariff revision.

I have the honor to remain, yours very cordially,
PABLO M. YNSFRAN,

Clarg6 d'Affaires.

PERSIA
DEPARTMENT OF STATE,

Washington, June 11, 1929.Hon. lREEV SMiOOT,

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this de.

partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, as also with
important foreign press or other comment coming into the hands of
the department, I have the honor to inclose for your information
copies of two notes dated March 21 and Juno 3, 1929, respectively,
from the Per.ian Minister at Washington concerning the rate of duty
on oriental rugs proposed in the tariff bill now pending before Con-
gress.

I have the honor to be, sir,
Your obedient servant,

H. L. STJMSON.

LEGATION IMPIERIALE DE PERSE,
Washington, March 21, 1929.

Your EXCELLENCY: In view of the fact that the Congress Ways
and Means Committee has in mind the revision of the tariff, the report
of N('hich I understand will shortly be presented to Congress for
approval, I have the honor to draw the attention of your excellency
to certain points relative to the trade between Persia and the United
States which I hope will receive due consideration.

Your excellency is no doubt aware that the Imperial Persian
Government attaches the utmost importance to the furtherance of
its economic relations with the United States, and my special instruc-
tions are to give my special attention to the realization of this ardent
mutual desire and while recognizing that the determination of the
tariff rates is a domestic question; in order to promote the good rela-
tions between the two countries 1 feel it incumbent to draw the kind
attention of your excellency to certain facts which might prove of
value inasmuch as it represents the views of the Imperial Persian
Government, and the consideration of which might also prove of
mutual benefit.

I feel sure that your excellency will agree that the general principles
underlying a protective tariff are:
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(a) Protection of the home industry from unfair foreign competi-

tion.
(b) Elimination of the differences in the cost of production.
In view of the fact that the principal Persian export to the United

States is carpets and rugs, I therefore, particularly desire to draw
your excellency's attention to paragraph 1116 of the tariff act of 1922
which relates to this matter.

In 1927 the total American domestic production of wool rugs and
carpets was 65,000,000 square yards at an average wholesale value
of $2.45 per square yard. In the same year the average wholesale
value per square yard of Persian carpets and rugs imported into the
United States under paragraph 1116 of the 1922 tariff act was $8.37
to which should be added 20 per cent for shipping charges and at
least 20 per cent for washing and dyeing expenses.

I would like to point out that the Persian rug is, as far as the
United States market is concerned, not a manufactured, but a semi-
manufactured article; in as much as after arriving in the United
States, it has to pass through a finishing process that costs from 10
to 50 per cent of the original cost.

The finishing process of the imported oriental rugs constitutes in
reality an American industry around New York which gives employ-
ment to more than 2,500 N:orknn with pay rolls of several million
dollars per annum, apart, front which as far'back as 1926 there were
between six and eight million dollars American capital invested in the
Persian rug industry which is in itself a proof that the prosperity of
the Persian rug industry is also of special concern to American
investors.

By the above figures your excellency will note that the average
wholesale price of Persian rugs imported under paragraph 1116 is
almost four times more than the Anmrican-produced article.

The labor cost average, given by the Bureau of the Census on the
total American production- is 63 cents a square yard. Labor costs
in China for rugs work out at $2.38 per square yard, and in Persia,
where wages are higher, it works out considerably moe.

It may therefore Ibe seen that the cost of production of the Persian
rug is, considerably higher than the Anmerican-manufactured article.

I therefore venture to suggest to your excellency that the foregoing
statements conclusively prove that Persian carl)ets and rugs imported
into the United States under paragraph 1116 do not compete or con-
flict with the products of American looms.

It may not be out of place to furthermore draw your excellence's
attention to the great facilities enjoyed by the American principal
commodities exported to Persia which may be exemplified by the
fact that automobiles which forin America's largest export to Persia
below $3,000 are on the free list, and when exceeding the above price
only pay 10 per cent ad valorem.

The earnest desire of the Imperial Persian Government to extend
its trade and future relations with the United States, which is best
shown by the tariff facilities enjoyed by American exports, has led
me to point out the above facts commending them to your excellency's
kind attention, and while the Imperial Persian Government is con-
vinced that the Government of the United States will give special
consideration to such statements regarding the tariff as are based on
facts rather than sentiment, it feels confident that due consideration
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and attention to the data as presented here above, will considerably
help to further mutual economic interests of the two countries which
is the ardent desire of my Government, and which desire is I feel
also shared by your excellency's Government.

In conclusion, I have further the honor to point out that in view
of the above facts, which conclusively prove that Persian produced
rugs are both of higher value and cost more to produce than the
Ahierican manufactured article, the present 55 per cent ad valorem
which does not differentiate between such rugs that do not compete
or conflict with the produce of American looms, and those of the
cheaper type of imported rugs which are wholly competitive, may
be considered excessive, but without offering an expression of opinion,
I commend the aforesaid statements to your excellency feeling assured
they will receive due consideration.

Pray accept, sir, the renewed assurances of my highest considera-
tion.

D. M\EFTAn.
His Excellency FRANK B. KELLOGG,

Secretary of State, Washington, D. 0.

LEGATION IMPERIALE DE PERSE,
Washington, June 3, 1929.

YOUR EXCELLENCY: Further to my note of March 21, 1929, ad-
dressed to the Hon. Frank B. Kellogg, which was an expression of
the views of the Imperial Persian Government regarding certain
points relative to the trade relations between Persia and the United
States, in which I dwelt at length on the tariff relations between the
two countries, giving particular attention to article 1116 of the tariff
law of 1922, which deals with imported handmade carpets and rugs
I have the honor to inform your excellency that it is with some dis-
appointment that, on due consideration of the proposed revision of
the said article in the new tariff bill as proposed by the House Ways
and Means Committee, I noted a still further increase in the rates
of duty on imported handmade carpets and rugs has been recom-
mended.

As your excellency is undoubtedly aware, the present rate of duty
on imp-orted handmade carpets and rugs under the 1922 tariff is 55
per cent ad valorem. Now, however, I understand the House Ways
and Means Committee has proposed to increase this duty by )lacing
a specific rate of 50 cents a square foot, provided it is not .less than
60 per cent ad valorem.

It is nearly three years that I have had the honor of representing
the Imperial Persian Government in the United States, and during
all this period it has been my sincere desire and earnest effort to further
and extend the cordial relations between the two countries. During
this period not only have relations been considerably developed be-
tween Persia and the United States, but there has-also been more than
a 100 per cent increase in American exports to Persia, chiefly because
of the immense facilities the chief American exports, such as auto-
mobiles and machinery of a general description which are for the most
part on the free list, or only pay a very low ad valorem duty enjoy
under the Persian tariff.

Your excellency will therefore realize the reasons for the disappoint-
ment of the Imperial Persian Government on being informed of the

168



FO10IG1t COMMUNICATIONS

proposed increase in the rate of duty on imported handmade carpets
and rugs which form Persia's largest export commodity to the United
States, particularly as the Imperial Government felt convinced that
due consideration woull be given to the note of March 21, and that
also some regard be given to the sincere practical demonstration of
good will exhibited by the Imperial Persian Government which is.
best exemplified by the tariff facilities United States exports enjoy in
Persia.

Though it is hardly necessary to bring further proof of the good will
of the Imperial Persian Government toward the United States, yet it
may not be out of place if I mention just another example of the
desire of my Government to extend its relations with the United
States which is shown by the fact that important contracts for
purposes of railway construction have been given during the period
under review to American business interests.

I hereby desire to draw your excellency's attention to the fact that
the news of the proposed increase of duty on imported handmade
carpets and rugs has not only caused the greatest disappointment to
the Imperial P5ersian Government, but it has also resulted in grave
concern and widespread consternation among the general public,
especially the merchants, an important factor, which your excellency
will realize the Imperial Government can not ignore. The rate of
55 per cent ad valorem under the 1922 tariff on an article which the
United States statistics prove to be noncompetitive with the American
domestic produced article, both as regards quality and value, was con-
sidered by public opinion in Persia as excessive, but the present
proposed increase is viewed as prohibitive and disastrous.

Your excellence is no doubt aware that the total volume of oriental
carpets imported into the United States from abroad is only 3!4 per
cent of the total domestic production, and the proposal now to hinder
still further the import of this article which forms only a negligible
proportion of the total volume produced in the Uniied States, is
interpreted by public opinion as representing an embargo on the
importation of the said article into the United States, an( as being
an expression of indifference by the United States Government
toward the economic welfare of a country which only endeavors to
still further develop the cordial relations at present existing. While
the imports of oriental rugs have never in any year exceeded the
above-mentioned proportion, yet, for more than a generation the
domestic manufacturer has obtained all his inspirations as regards
designs and coloring, from the oriental rugs, going so far as to even
copying their trade names.

Being'- fully aware of the grave and embarrassing situation th6
placing into effect of this proposal might conceivably cause, and being
desirous that nothing be done in any way to harm the present good
relations existing between Persia and the United States, and in order
to free my conscience, so as on my part., nothing should have been
left undone to prevent a state of affairs which, no doubt, will in-
evitably, result to the mutual detriment of both countries, I consider
it essential, in the name of the Imperial Persian Government to draw
the kind attention of your excellency to certain facts arising out of
the report of the Ways and Means Committee which accompanies
its recommendation on article 1116.
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I do not intend to again go over the ground covered in my note of
March 21, but will venture to analyze certain statements and facts
in the report of the Ways and Means Committee which I sincerely
hope will receive your excellency's special consideration.

The first paragraph of the committee's report states:
From 1919 to 1928, imports of high-grade carpets and rugs increased from 447

490 square yards to 2,206,583 square yards, or approximately 400 per cent.
Under the act of 1922 a large quantity of these rugs consisted of low-graded
oriental rygs, valued at from 30 to 80 cents per square foot. These cheap, hand-
made rugs, compete with the higher grades of American machine made rugs.
The domestic production of carpets and rugs decreased from 83,242,462 square
yards in 1923 to 65,501,819 yards in 1927, or 21 per cent.

First with regard to the increase from 1919 to 1928 in the imports
of handmade carpets and rugs, while the figures quoted in the above
paragraph are correct, your excellency will note the committee failed
to give any opinion as to the possible reasons for the said increase.
As you are undoubtedly aware, the reason for this increase is that
in 1919 the war had just ended and the oriental rug industry had
practically come to a standstill, both by the war itself, and also by
the embargo placed on the importation of these rugs which was
effective from April, 1918, until some time in the early part of 1919.
Your excellence will therefore note that this industry had practically
been prohibited both by war conditions and by proclamation of the
President, and its recovery, therefore, between 1918 and 1925 was
natural and normal and did not represent any real increase as com-
pared with pre-war conditions. The figures since 1925 show there
has been no increase in the export of oriental rugs to the United
States while the year 1928 showed a decrease from the previous
years.

The figures are as follows:
1926-2,428,163 square yards.
1927-2,437,632 square yards.
1928-2,230,434 square yards.

On the other hand the average values of the oriental rugs had
increased from $5.39 per square yard in 1922, and $5.54 in 1923 up
to $7.88 per square yard in 1927 and about $8.30 per square yard in
192, showing that less and less of the lower priced competitive rugs
are being imported. The next statement of the committee in the
above paragraph that a large quantity of the rugs imported under
the act of 1922 were low-grade orientals valued at from 30 cents to
80 cents per square foot, does not appear to be in conjunction with
the facts as they exist. There are no oriental rugs at all imported
into the United States as low as 30 cents per square foot; the very
lowest imported -oriental rug being 38 cents per square foot while
therd is nothing lower than 48 cents per square foot exported from
Persia into the United States.

The next statement of the committee's report that the production
of domestic rugs decreased from 1923 to 1927 while literally correct
is in reality disingenuous, because 1923 was a peak year of over pro-
duction. The figures for 1919 of domestic production were 52,173,092
square yards, for 1921, 52,905,663 square yards for 1923-83,242,463
square yards, falling off in 1925 to 72,100,609, and 1927, 65,658,740,
being still larger than any year prior to 1923. Furthermore, since
1927 they have again increased, although exact Government figures
are unavailable, and the manufacturers are all running to capacity.
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Your excellency will no doubt note that the committee in its report
took the years 1919 to 1928, as their basis of argument as regards
oriental rugs, but were careful to take only the years 1923 to 1927
as regards domestic rugs, which fact in itself shows that no true com-
parison from such irrelative reasoning can be obtained. Should we
take the years 1923 to 1927 as regards oriental rugs, we will note that
there was only an increase of 292,000 square yards during the whole
of that period. This negligible increase in the volume of oriental rug
exports to the United States during the said period is only equal to
1% per cent of the drop in the domestic production during the same
period. There is, therefore, 981% per cent decrease in domestic pro-
duction which is not accounted for, proving conclusively that the
small increase in the oriental rug exports to this country during this
period under review has no relation and could not be conceivably
connected with the decrease in the domestic production for the same
period under consideration.

The next paragraph of the committee's report states:
The duty under the act of i922 is 55 per cent ad valorem. Because of the

difficulty of ascertaining the foreign value of oriental rugs, particularly those of
the lower grades, the committee proposes to change the form of the duty from a
straight ad valorem to a specific duty with a minimum ad valorem rate. The
proposed duty is 50 cents per square foot, but not less than 60 per cent ad valorem.
The effect of this change will be considerably to increase the duty on competitive
rugs-i e., those valued at not more than 83% cents per square foot, and to in-
crease the ditty on those valued at more than 83% cents per square foot 5 per cent.

The above statement of the committee on Wuys and Means, that
because of the difficulty of ascertaining foreign values on oriental
rugs, particularly those of lower grades, the committee proposes to
change the form of duty, etc., is not corroborated by the conditions,
because it is on the higher grade goods that this difficulty of ascer-
taining foreign values arises. The lower grade goods are largely
common ordinary everyday quality on which values are easily ascer-
tained. It is on the higher grade, and rarer qualities, that it is
difficult to ascertian the correct value.

In the above statements I have attempted to point out as clearly
and concisely as possible the views of the Imperial Persian Govern-
ment both as regards the possible effects an increase infthe rate of
duty might have on Persian public opinion, as well as the statements
of facts and figures which the House Ways and Means Committee
mentioned in their report as a justification of the proposed increased
duty.

In conclusion, I have the honor to point out to your excellency that
the Imperial Government has spared no efforts in pointing out to the
Government of the United States the probable effects an increase
of duty on imported hand-made carpets and rugs might have on
Persian-American relations, and I therefore earnestly hope the Govern-
ment of the United States will not permit any premature action to
hamper the Imperial Persian Government in its sincere desire to
develop its economic relations with the United States by primarily
affording American capital and business interests special privileged
and consideration.

Pray accept, sir, the renewed assurances of my highest consider-
ation.

D. MEFTAB.
His Excellency HENRY L. STIMSON,

Secretary of State.
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DEPARTMENT OF STATE,
lVashington, June 22, 1929.

Hon. REED SMOOT,
Chairman Finance Committee, United States Senate.

SiR: Pursuant to your request that you be furnished by this de.
partment with copies of all representations made by foreign govern.
ments to this Government touching tariff questions, I have the honor
to inclose for your information a copy of a dispatch from the American
Legation at Teheran, with inclosures thereto, concerning the proposed
increase in customs duty on Persian rugs and carpets entering the
United States.

I have the honor to be, sir,
Your obedient servant,

11. L. STIMSON.

LEGATION OF TIE UNITED STATES OF AMERICA,
Teheran, Persia, May 17, 1929.

The honorable the SECRETARY OF STATE,11ashington.

Sin: Supplementing the legation's dispatch No. 829 of Iay 14,
1929, I have the honor to transmit herewith copies of a note, No. 2521,
dated May 16, 1929, from the Imperial Ministry of .Foreign Affairs,
and of my note, No. 363, of May 17, 1929, in reply thereto.

While I was calling at the Ministry of Foreign Affairs on May 15,
the economic adviser of the foreign "office, Mr. Noury Esfandiari, a
first cousin of the Persian Secretary in Washington, asked me to come
into his office to talk over "a very serious matter." He iToceeded
to enumerate the points made in the Persian note al)ove mentioned.
The argument was precisely the same as that used by His Highness
Teymourtache, the substance of which I telegraphedi the department
on May 12. It can not be doubted that the foreign office economic
adviser had instructions direct from Teynmourtache; the department's
telegram No. 17 of May 14, 1929, seemed to I)e so appropriate in this
connection that it was therefore incorporated almost verbatim in iy
reply to the foreign office's note.

I have the honor to be, sir,
Your obedient servant,

1)AVID WILLIAMSON,

CA(aIre d'Alfaires ad imerimn.

(Transhtionl

MI-tISTRY OF FOilEIGN. AFFAIRS,

DEPARTMENT OF EcoNOMics,
Ordibehesht 26, 1308 (May 16, 1929).MR. WIL.LIAMSON,

American G'hargq d'Affaires, Teheran.
Mr. CIIARG19 D'AFFAIRES: As you have been informed by the

Director of Economics of the Ministry of Foreign Affairs in the course
of verbal conversations, in accordance with the reports received the
question of increasing the customs duties on rugs is being discussed
by the authorities concerned in the United States of America. The
receipt of this report has created much concern among the Perqian
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commercial institutions whose chief trade with the United States of
America is rug exports. As you know, the customs duties now col-
lected in the United States on Persian ru's is very exorbitant, and
interested parties have repeatedly applied to the Government (re-
questing) action for reduction. You will, therefore, agree with me
that an increase of the customs duties on rugs will doubtless distress
the commercial circles of Persia.

The Persian Government hopes that the United States Government
will take into consideration the extraordinary facilities which are
afforded in Persia for the importation of American commodities, and
will not only restrain increase of customs duties on rugs, but, like the
Governments of France, Germany, and Belgium who have recently
fulfilled the aims and designs of the Persian commercial circles, will
take action for the reduction of the customs duties on rugs. I am
sure you are alive to the fact that the adoption of a favorable decision
in this connection will be of paramount importance at this (particular)
juncture, when the negotiations for the conclusion of a new treaty
have been started, and the Persian Government will be glad to see to
it that the United States Government's agreeable disposition in this
connection will prepare favorable ground for future negotiations.

I avail myself of this opportunity to renew the assurance of my
high consideration.

MOHAMMAD ALl FAIIZlIN.

TEIIERAN, PERSIA, May 17, 1929.
His Excellency MIRZA MOOHAMMAD AL KHAN FARZIN,

Acting Minister for Foreiqn Affairs, Tehteran.
EXCELLE .CY: I have the honor to acknowledge the receipt of

your excellency's note No. 2521, of May 16, 1929, concerning the
Proposed increased rate of duty ont rugs and carpets entering the
United States, incorporated in the new tariff bill now before the
Congress of the United States.

I shall not fail to transmit, by the fastest available mail service,
the communication to mmv Governient for its information. But
while awaiting its instructions I beg to suggest to your excellency
that perhaps certain misapprehensions of the situation appear to
have arisen in the minds of Persian rug exporters, which 1 would
beg your excellency to rectify.

For example, the present rate of duty on rugs, which is charac-
terized as exorbitant, has not hindered the importation of Persian
rugs into the United States in ever-increasing quantities. Thus, the
Persian Government's statistics show that in the year 1925-26 krans
57,113,858 worth of rugs were imported from Persia into the United
States; that in 1926-27 the figures rose to krans 70,730,780; and that
in 1927,-28 the sum attained was krans 72,981,511.

Furthermore, I am in receipt of a telegram from my Government in
this connection which states that the new tariff bill carries the pro-
vision that a duty of 50 cents per square foot shall be levied on rugs
and carpets, provided that the duty shall not be less than 60 per cent
ad valorem. It may be seen from this that the proposed new duty
on rugs would, in effect, be no higher than 60 per cent ad valorem,
whereas the present rate of duty levied upon Persian rugs entering
the United States is 55 per cent ad valorem. It may be believed that

63310--29---voi. 18, F c--12
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in itself this very small increase in the rate of duty would not prej. T
udice Persia's extensive commerce in rugs with the United States, earbier
and that Persian commercial circles should not be concerned on that call,
score. Stat

Since, as your excellency is doubtless aware, tariff making in the year
United States is an exclusive prerogative of Congress, the executive imp,
branch of the Government is not in a position to effect a modification

ii any tariff rate proposed by Congress. I am pleased, however, to
be able to assure your excellency that the Department of State has
transmitted to the competent committee of Congress the views of the
Persian Government regarding the proposed new tariff on rugs and
carpets.

In conclusion I feel it needless to state to your excellency that the
United States has no system of preferential tariff rates like that in 110
force in certain European countries.

I avail myself of this opportunity to renew to your excellency the
assurance of my highest consideration. par

me:
im

RUMANIA the
'copfrol

DEPARTMENT OF STATE, ba

Washington, July 10, 1929. Sp
Hen. REED SMOOT, spa

Chairman Finance Committee, United States Senate. ape
ChaimanFinnceda'

SIR: Pursuant to your request that you be furnished by this depart- on
ment with copies of all representations made by foreign governments
to this Government touching tariff questions, I have the honor to
inclose for your information a copy of a note and aide-memoire from
the minister of Rumania regarding the readjustment of the United
States tariff and its effect on the importation of carpenters' glue in
the United States. Pr

I haveithe honor to be, sir,
Your obedient servant,

H. L. STIMSON.

LEGATIUNEA REGALA A ROMANIEI,

Washington, D. 0., June 27, 1929. f
Hon. HE NRY L. STIMSON, a

Secretary of State. obs

SIR: I have the honor to transmit to your excellency the inclosed re,
aide-memoire regarding the proposed rate in the tariff law affecting p01
the importation of carpenters' glue in the United States. I will be
grateful if your excellency will be kind enough to submit it to the ha
aupropriate congressional committee for consideration. .

Accept, sir, the renewed assurances of my highest consideration. dr
G. CRETZIANO. ha

AIDE-MEMOIRE of

For the past several years, the Rumanian glue industry has exported to the .cuI
United States a certain quantity of carpenters' glue. The present tariff on glue
is 20 per cent ad valorem plus 7 cents on the pound, and the proposed new tariff
would raise this rate to 25 per cent ad valorem plus 8 cents on the pound.
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The American production of glue amounts to a little over 100,000,000 pounds a
year, while the imported glue does not exceed 9,000,000 pounds, representing,
therefore, less than 9 per cent of the home production. The foreign glue, espe-
cially that manufactured in Rumania is of a special make not made in the United
States. In 1928, less glue was available iii the United States than in previous
years, which indicates that the American glue market relied to a certain extent on
imports. The raising of the tariff rate, therefore, would work hardship not only
on the foreign importer, but also on the American consumers.

SPAIN

DEPARTMENT OF STATE,

Hon. REED SMOOT, lVashington, June 8, 1929.

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this de-

partment with copies of all representations made by foreign govern.
ments to this Government touching tariff questions, as also with
important foreign press or other comment coming into the hands of
the department, I have the honor to inclose for your information
-copies of a note, dated April 26, 1929, and the translation thereof,
from the Spanish Minister for Foreign Affairs to the American am-
bassador at Madrid, concerning commercial relations between
Spain and the United States and with particular reference to pro-
spective tariff changes. There is also inclosed a copy of a letter under
date of May 18, 1929, from the Secretary of the Treasury commenting
-on the Spanish note.

I have the honor to be, sir,
Your obedient servant, H. L. STIMSON

ITranslation]

Presidency of the Council of Ministers; Secretariat General of Foreign
Affairs

APRIL 26, 1929.
EXCELLENCY: The preoccupation which for some time has been

felt by the Government of His Majesty with regard to the state
*of commercial relations between Spain and the United States is a
fact which undoubtedly has not escaped Your Excellency. The
obstacles to Spanish export trade arising from provisions, some of a
customs nature and others which, without being specified, have
restricted our imports into the United States, have been repeatedly
pointed out to the Washington Government by His Majesty's
Ambassador without, unfortunately, the action of Senor Padilla
having produced the results that might legitimately have been
expected; and, at one time grapes, at others garlic, onions, almonds,
dried fruits, canned peppers, revolvers and recently cork products
have been subjected to treatment other than that which in the opinion
*of His Majesty's Government they deserve.

It is not necessary to recall at this time the antecedents and cir-
cumstances of the legal status of custojns relations between the two
-countries. The most-favored-nation regime is the basis thereof, and
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the fact of the embargo formerly existing in North America against
the importation of Argentine grapes having been raised, without
similar treatment being accorded to grapes of Spanish origin not. The,
withstanding reasons of an alleged sanitary nature therefor, shows D
that the favorable attitude which the Spanish authorities have always May
shown does not meet with equitable requital on the other side of the 1929
Atlantic. conin

The situation indicated would be, therefore, considerably aggra. in all
vated should information coining from the United States be confirmed lowe
concerning the proposed customs tariff revision, a matter of great are b
importance and one directed toward the increase of duties in classi- in w
fications which principally interest Spain-a purpose which should unde
it be confirmed, would increase the notable difference of the trade tion
balance in the exchange of products between the two countries of th(
which, in 1927, was 254,000,000 pesetas, gold, in favor of the United poun,
States. Th
The export value of Spanish products to North America in the more

matter of cork manufactures shows an extraordinary difference as tries,
compared with other products, being 84,600,000 pesetas; followed by being
alnonds, 16,000,000; olives, 15,500,000; olive oil in large containers, and '
12,000,000; chamois skins, 10,600,000; sheet cork, 10,400,000; Th
besides copper ore, goatskins, mercury, rags, onions, filberts, peppers, is ma
olive oil in small containers, and canned vegetables and fish in dicti
smaller quantities although they exceed a million pesetas in value. Th

Your excellency will understand the great importance that the with
Government of His Majesty must ascribe to an increase of duties mont
and the application of hindrances (I refer to the impost on cork Gr
stoppers) to an article which is of such signal importance in the list in ba
of Spanish exports to the United States, namely cork manufactures- able
a product genuinely Spanish, the manufacture of which in Spain has and
so legitimate a right to protection. 'hi interest felt in the United from
States in the moving-picture industry which, according to the recent this
note of your excellency, the Washington Government considers for decisi
the sole reason of its important development and progress in the T1
country, should be regarded with consideration by other nations, is lul
can not fundamental be compared with the cork in(lustry derived ture'
as it is from a national product of Spain. On

The desire of His Majesty's Government is ever to follow unswerv- onion
ingly in its relations with' the United States the policy of cordial indef
friendship and al)proximation between the two nations. No action per c
whatsoever taken by the Goverment over which I preside could be Para
considered as a contradiction to this purpose. We want to continue un
in that purpose, but precisely for that reason I must recommend to Presii
your excellency that the attention of your Government be called T. I
to the problem as stated, since in view of a trade balance so unfavor- per p
able for Spain, as I have just pointed out, and aggravated by the Ga
series of restrictive measures and iipedinents-to which 1 have also on in
alluded it would be so difficult for His Majesty's Government to fail Ai
to take into consideration the fin)ortunities it is receiving not only almo]
from specially interested quarters, but from Spanish public opinion as c,
in general, that it would find itself obliged to proceed to the denounce- the t,

ment of the existing modus wvendi. Para
I avail myself of this opportunity to renew to your excellency Dr

the assurance of my highest consideration. assess
MIARQUES DE ESTELLA.
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THE SECRETARY OF THE TREASURY,
Washington, May 18, 1929.

The SECRETARY OF STATE.

DEAR Sin: Referring to Acting Secretary of State Clark's letter of
May 4, 1929, with reference to a telegram under date of April 30,
1929, from the American Embassy at Madrid and requesting any
comments that this department may care to make, the facts are that
in all but one of the cases referred to the department has simply fol-
lowed the decision of the courts or the orders of the President, which
are binding upon it. The only exception was in the case of olives,
in which the department did not adopt the court's classification but
undertook to have a new case made, as it did not appear that the atten-
tion of the court had been directed to the provision in parnsraph 744
of the tariff act imposing a duty upon dried ripe olives of 4 cents per
pound.

The department is without authority to give Spanish imports any
more favorable treatment than is given to imports from other coun-
tries, but if the importers of Sl.anish products feel that they are
being discriminated against, they have, of course, the right to protest
and to secure a determination of the questions at issue by our courts.

The rates of duty under the pending legislation to which reference
is made in the telegram are, of course, not a matter within the juris-
diction of this department.

The following is a summary of the action taken by the department
with reference to the several articles mentioned in the telegram above
mentioned:

Grapes: The department in T. D. 41188 held that grapes imported
in barrels, partly crushed during the voyage of importation, are duti-
able under paragraph 806 of the tariff act of 1922 at 70 cents per gallon
and $5 per proof gallon on the alcohol produced or producible there-
from and not at 25 cents per cubic foot under paragraph 742. In
this decision the department followed the reasoning underlying the
decision of the Court of Customs Appeals in T. D. 40942.

The embargo on Argentine and Spanish grapes to which reference
is made in the telegram is a matter which the department of agricul-
ture is handling under the plant quarantine law.

Onions: The Court of Customs Appeals held in T. D. 42808 that
onions peeled and packed in brine for purpose of preservation for an
indefinite period are dutiable as vegetables packed in brine, at 35
per cent advalorem under paragraph 773 and not at 1 cent per pound,
paragraph 768.

Under the authority of section 315 (a) of the tariff act of 1922 the
President by proclamation dated December 22, 1928, published in
T. D. 43109, increased the duty on onions from 1 cent to 1% cents
per pound.

Garlic: No decisions adverse to foreign interests have been issued
on imports of garlic.

Almonds: In abstract 1264 the Customs Court held that shelled
almonds, prepared and coated with sugar, packed in tins, are dutiable
as confectionery at 40 per cent ad valorem under paragraph 505 of
the tariff act and not as shelled almonds at 14 cents per pound under
paragraph 754.

Dried fruits-olives: The department in T. D. 41903 directed
assessment of duty at 4 cents per pound under paragraph 744 on
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dried ripe olives of the kind held by the United States Court of Cus.
toms Appeals in T. D. 41482 to be dutiable at 35 per cent ad valorem
under paragraph 749, in order that a new case might be prepared and
passed upon by the courts. It does not appear that such subsequent
case has yet been passed upon.

Pimientos-Spanish red peppers: In T. D. 41908 the Court of
Customs Appeals sustained the decision of the Customs Court in
T. D. 41688 and the decision of the department that canned Spanish
pimientos are dutiable as whole pimientos under paragraph 779 at
6 cents per pound and not at 35 per cent ad valorem, as prepared
vegetables, under paragraph 773.

Revolvers: By orders of the President issued June 3, 1924, and
June 23, 1926, respectively (T. D. 40297 and 41655), under the au-
thority contained in section 316 of the tariff act of 1922 certain kinds
of revolvers manufactured in Spain were excluded from entry into
the United States on tile ground of unfair competition.

Corks: Following a decision of the Customs Court, October 5, 1928
(T. D. 42993) the department held in T. D. 43245 that all corks im-
ported after February 25, 1929, would be required to be individually
marked to indicate the country of origin.

Very truly yours, A. WV. M[ELLON,

Secretary of the Treasury.

DEPARTMENT OF STATE,
Washington, June 14, 1929.]lon. REED SMOOT,

Cliairman Finance Comnmittee, United States Senate.
SIR: Pursuant to your request that you be furnished by this de-

partmnent with all representations made by foreign governments to
this Government touching tariff questions, I have the honor to inclose
for your information copies of three communications, two of which
are in translation, dated May 20, and June 5, 1929, respectively, from
the Royal Spanish Embassy with regard to American customs duties
on Spanish products.

I have the honor to be, sir,
Your obedient servant,

J. REuBEN CLARK, Jr.,
Acting Secretary of State.

[Trunslation)

ROYAL SPANISH EMBASSY,
June 5, 1929.

HE4-nY L. STI.MSON,
Secretary qf State.

Mr. SECRETARY: I regret that I must once more have recourse to
your excellency's good offices to intervene in favor of products of
Spanish exportation to the United States, which are so menaced by
the proposed customs tariff law. On some articles the increase in
duty is so great that it will completely shut them out of this market,
so important and so very desirable for us, for which reason I do not
hesitate to renew my appeals to your excellency, sure that the great
international spirit of your department will be able clearly to under.
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stand tho very intimate international connection which, with the
passing of time and the advancement of civilization, matters which
formerly were properly the private affairs of the interior economy
of a country, domestic affairs, so to say, now have.

It is difficult to restrain the feelings of some of our agricultural
producers, above all those who, for example, devote their activities
and their efforts to raising onions, since they see that the market
which in 1922 was attractive, due to the Fordney Act, which im-
posed an additional entry duty of one-half cent per pound (sic) is
totally disappearing with the new tariff, which raises it to not less
than two cents per pound, i. e., an increase of 150 per cent.

Onions for years came to the United States paying one-half cent,
then the duty was increased; in December, 1928, by Presidential
order, it was further increased 50 per cent more to a cent and a half
per pound; the committee of the House of Representatives proposed
an increase of a quarter of a cent more, against which the Spanish
producers protested before my Government, requesting protection.
But instead of being able to give them hope, favorable news for their
most legitimate desires, we now find that through Congressional
agreements the duty is to be still further increased, up to 2 cents
per pound, which our onions must pay on entering North American
territory.

The effect of this increase, following the already unwelcome one
which had caused the protest, has been necessarily disagreeable to
our agriculturists, who, with still greater reason, will persist in their
demands for protection.

I avail myself, etc.
ALETAN DUO P'ADILLA.

[Translation)

ROYAL SPANISH EMBASSY,
Washington, May 20, 1,929.

Hon. HENRY L. STINIsox,
Secretary of State.

Mr. SECRETARY: The projected law of customs tariffs which is
being studied by the American Houses, very particularly affects
products of Spanish origin which find an excellent market in the
United States and which, if the increases, changes, and restrictions
proposed in the text already made known, published the 9th instant
under the serial number "Ift. R. 2667" by the House of Representa-
tives are agreed to, will suffer such damages that it will be practically
impossible for them to compete in this market, thereby aggravating
the already hardly attractive position which the balance of trade with
the United! States shows for Spain which balance has reached the
important figure of 254,509,812 gold pesetas, or about fifty-one
million dollars, annual loss for our country.

Since agricultural products arc the foundation of our exportations
and since the projected law is concerned in great part with remedying
and bettering the situation of the farmer in the United States, as it
says textually in its preamble, it has been made more difficult to find
an adequate solution which may give complete satisfaction to both
parties. Nevertheless, I firmly believe that, with the valuble
assistance of your excellency, thie situation may be somewhat allevi-
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ated, since the political importance which economic measures have
in the world to-day is not unknown to your department.

All of which induces me to present to your excellency a brief
rdsumd, more practical than technical, of the state of Spanish exporta-
tion to the United States, in order that it may reach the attention of
the appropriate persons and be taken into consideration, with char-
acteristic kindness and international spirit, in the final drafting of
.the new customs law. Our most important product is cork, since it
alone constitutes fifty per cent of our total exportation. In the year
1923 only about thirty-seven million pesetos were shipped, while the
value of this merchandise is now more than 100. Any additional
charge laid on cork will have immediate effect on the total of Spanish
exports to the United States; wherefore, principally, all attention
must be devoted to securing for it a most privileged'position.

As a first consideration, it should be pointed out that cork is not
produced in this country, at least in important commercial quantities,
therefore, no reason of protecting the national industry exists. As the
second consideration, is one which is clearly explained by the simple
fact that an important pftrt of this industry is financed by North
Americans, who labor with good return in the southern part of Spain.

Having considered these two points, it seems strange to find that,
in certain items referring to cork, in changing the items marked ad
valorem to specific, the increase is nothing less than 100 per cent,
which, frankly, constitutes a prohibitive barrier. Add to that the
constant difficulties encountered on the question of the mark of
origin on stoppers, which has been the cause of so much correspondence
with the Department of State, now under the worthy charge of your
excellency, and the whole shows the difficult situation of the future
of our most important product, which does not compete with any
other American product.

Almonds, with or without shells, which occupy the second position
on our list of exports, are increased by 2% cents for the kernel, per
pound, and three-quarters for those coming with shells. The con-
sumption in the domestic American market is so great, the demand
for this product made by the manufacturers of sweets is so great,
that there is ample allowance for the sale under remunerative condi-
tions of any which California produces without, for the present at
least, there arising any fear of our cQmpetition. Granted, therefore,
that the need for almonds exists, our almonds will probably not suffer
very greatly from an additional tax, since it is the domestic consumer
who will find himself obliged to pay the difference as long as it is
almost an indispensable article, but precisely this reason argues more
than any other for the maintenance of the previous rates, which are
already high enough.

Spanish conser ves, so well liked in the United States that many
unscrupulous manufacturers have not hesitated to counterfeit their
labels and marks or origin in order to make the.public believe that
the product manufactured here is the Spanish one, as I had the
honor to bring to your excellency's attention not long ago by a note,
find' their duties perceptibly increased, the customs payment for
canned pimentos being not less than 75 per cent greater, which ex-
cludes them from North America. Formerly, they paid 35 per cent,
and that amount was a sufficiently great obstacle for them.
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The pulp of fruit is one of the items most affected, since, formerly
paying 25 per cent ad valorem, it now will have to pay 50 per cent,
or an increase of 100 per cent. Nor can this embassy of His Majesty
see North American competition for this product, especially for the
canned pulp of apricots and oranges, since, according to our infor-
mation, it is not produced within the territory of the Union.

Other conserves in general, particularly those of fish, also suffer
an additional customs duty and innumerable sanitary difficulties,
since it is also said that they contain noxious alga.

The onion, a product of slight intrinsic value per pound, which
formerly paid at the rate of 1 cent on appraisal, was recently raised
50 per cent by presidential proclamation, and now the payment of
one-fouth cent more is proposed, which means that onions will pay
134 cents per pound, a very great amount if, as we said before, the
original value of the merchandise is taken into consideration.

This brief r~sum6 of the Spanish articles which are greatly pre-
judiced by the proposed change will clearly show your excellency
that it does not affect less than 75 per cent of our -otal exports,
while not meaning that those not mentioned will not suffer equally,
without, in exchange, finding any equivalent compensation anywhere
else.

The Spanish attitude toward North American products, of which
so many are consumed in our country, has always been in perfect
conformity with the most-favored-nation clause, endeavoring never
to injure the exportation of the United States, which has allowed
it to reach the place it occupies in our domestic market, where it
holds a preeminent position.

I do not doubt that the well-grounded considerations which I
have the honor to set before your excellency will make clearly visible
the damage to be expected to Spanish exports from new and heavy
duties which will result. in driving from the North American market,
so important and attractive for us, the products of a friendly nation,
which has always shown consideration and attention to those of the
United States, whether the two nations are bound by a treaty of
commerce or by the extension of the present modus vivendi.

I avail myself of this opportunity, etc.
ALEJANDRO PADILLA.

SPAIN AND THE N EW TARIFF BILL

On August 1, 1906, the United States and Spain signed a commercial treaty, by
which the United States gave to Spain the most-favored-nation clause, for the
importation of raw tartars, wines, and artistic works, and Spain gave in turn the
same treatment to all the American articles. In the year 1923 His Majesty's
Government was obliged to abrogate this treaty because the United States, by a
very respectable domestic reason (prohibition), had practically abolished all the
privileges mentioned in the foregoing agreement. Notwithstanding that, Spain,
moved by an especial consideration and as a friendly gesture toward the United
States, grailted by a roval decree the privileges of most favored nation, even
without a commercial treaty in force. In May 25, 1927, by another royal decree,
Spain extended to the United States the very especial add'important concessions
made to Germany, France, and Great Britain, by reciprocity in the treaties of
commerce signed at that time. A few weeks later His Majesty's Government
submitted to the United States Government a proposition offering the full grant,
without reservations and for unlimited time, of the clause of most favored nation
if the United States was willing to take off the embargo of our agricultural com-
modities and giving assurances that the tariff would not be increased for them.
It was nlot possible to reach all agreement, and even then Spain granted to the
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United States the most-favored-nation clause with unlimited time by royal decreeof November 7, 1927, without receiving aiiy especial compensation from theUnited States. At present both countries are economically united only by amodus vivendi, which call be denounced by any of the high contracting parties
with 90 days' notice.

The principal motive of the abrogation by Spain of the commercial treatywas, in 1923, the unsatisfactory result of our commercial trade balance with theUnited States. This situation grew worse every (lay, and in 1927 Spain boughtfrom the United States 407,000,000 gold pesetas, but only sold 211,000,000 goldpesetas, which shows a deficit for Spain of 255,000,000 of gold pesetas, approxi-mately $50,000,000, a very important figure for our internal economy. And ifthat was so what will happen now with the increases proposed in the new tariff
bill?

Cork is our most important export commodity to the United States, ve sellabout 100,000,000 gold pesetas yearly (820,010,000) and we must bear in mind:(1) That Spain has practically the monololy of tile production of this article, thatit does not have competition in the United States; (2) that it does not affect anybranch of the American agriculture; (3) that is a commodity that American in.dustrialists and manufacturers need in great quantities as raw material and thatit is only coming from our country, and as fourth reason, and very importantone for the American legislator, that at least 75 per cent of all the moley investedin the Spanish cork industry is from American origin, and any blow given toour cork will indirectly hurt American interests. The increases are, therefore,not justified by any very valuable reason and notwithstanding it will pass topay from 6 cents per pound for some kind of cork to 25 cents per pound, and forsonie other, 30 per cent ad valorem. Besides this, tlfe taper corks have now to beindividually marked "Made in Spain," when it has been always admitted that-it was enough to have been marked in the bags or containers. Of course, thishas nothing to do with the tariff, but it. makes more difficult or nearly impossibleto import taper corks on account of marking them individually.
Almonds, our second ranking commodity, do not really compete with tileAmerican ones, because they are from all extra fine type, and quite different ofthe national ones, and they are used for very different purposes, especially formaking pastry and candies. Tie increase is from 14 cents per pound, for theunshelled almonds to 160 cents per pound, and the shelled almonds from 4Y

cents per pound to 5Y2 cents.
Onions, of which we exported so many to the United States, they paid by thFordney Act of 1922, "2, cent a pound, afterwards and owing to the always-in.creasing demand of tile American agriculturists, they were put on a cent basl aduty per pound. In December, 1922, the President of the United States, MrCoolidge, made use of his especial privilege by a proclamation, increasing the dutyon a 50 per cent more, that is 1% cents per pound. In the first proposal of theCommittee on Ways and Means before the Ilouse, onions were supposed to pay151 cents per pound, and now with the last modification and for the same reasonof agricultural relief, they will pay 2 cents per pound, which means the tremendousincrease.of 150 per cent'in duty in 7 years. Against that, the Spanish producerswill surely protest vigorously, because they, kniow very well that with this taxthey will lose the American market, worth'$3,000,000 or more, a year for Spain.Leather was a quite good commodity for the Spanish exporter, owing to ourcheap production costs and the free list in the United States; now, of course, wewill suffer with the new duty and our five millions of dollars worth trade will be

considerably reduced.
Canned goods of all different kinds, worth about $6,000,000 a %,ear, they havenow an increase of 25 per cent of the ad valorem price, but taking in considerationthat the new tariff J)ill hims a special disposition for fixing the prices ad valoremnot in accoradnee with the cost in the country of origin, but in accordance withthe production cost in the United States, and owing to the differences in wages,taxes, and industrial position between our two countries, the increase will not beof 25 per cent; it would be at least of 40 per cent, a figure equally prohibitive for

our canned goods.
Guns (pistols or revolvers) are advantageously manufactured in Spain, espe-cially the cheap ones tinder the $4 price, for the above-mentioned reasons. Nowthey" will pay 75 cents more aplece over the $1.25 they already pay' that is,$2 dtuty a piece, and in addition 55 per cent ad valorem, $2.20 more. hummingup all these figures. we find that a 84 gun will pay $4.20 at the customs, bringingevery pistol to a net price of $8.30, without any profit for the dealers, whichmeans that the market price of our original Spanish $4 gun can not be less than$10. Such a high price will, of course, stop the sales and importations.
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Tile increase of a cent per pound in olive oil afflicts a commodity of which
:Spain sells over $6,000,000 worth a year.

The pimentos, paying 55 per cent ad valorein now, they are increased in 75
per cent more, if we take the ad valorem price in Spain and in 122 per cent if
we figure ul) the ad valorem price In the United States. With that we can not

'expect to sell any more pimentos in this market.
Fruit pulp is possibly the commodity which suffers the most of the whole pro-

posed tariff. From paying 35 per cent ad valorem, they will pay now 50 per cent,
100 per cent increase if we take in consideration the ad valorem price in Spain
ar.' 125 per cent if we figure up the ad valorem price in the United States.

"1.,ese are briefly stated the Spanish most punished commodities, others are
affected, but not in such a bad -way as the ones above. It unluckily happens
that these are the principal Spanish exports to the United States, therefore, we
can say that all the Spanish trade suffers a big increase in duty and if we make
a vague calculation, we can state that the Spanish export trade to the United
States will decrease in the same proportion of the increases of customs taxes
upon Spanish articles. That is to say, from 25 to 35 per cent, and we find out
that the average amount of this percentage will be, and Spain is afraid of that,
no less than $50,000,000 a year, and putting together the other $50,000,000 which
Spain was losing before all these years, we found a grand total of $100,000,000
(500,000,000 gold pesetas) trade balance against Spain. And it is very easy to
understand that that is a very big figure for any country, even for the United
States, the most rich and powerful market of the world, and much more so for
Spain which is very far from having the commercial-strength and territorial
means of the United States.

DEPARTMENT OF STATE,
W1'ashington, July 15, 1929.

lion. REED SMOOT,
Chairman Finance Cornnittee, United States Senate.

SiR: Pursuant to your request that you be furnished by this de-
partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the honor
to inclose for your information a copy of a note, in translation, dated
July 2, 1929, from the Spanish ambassador, with inclosure thereto,
concerning the proposed changes in duty on cork.

I have the honor to be, sir,
Your obedient servant,

H. L. STIMSON°
ITranslation)

ROYAL SPANISH EMBASSY,

Washington, July 2, 1929.I-en. HENRY L. STIMSON,

Secretary of State.
Mr. SECRETARY: As a supplement to the note which under the

number 80/16 1 had the honor to address to your excellency on May
20 last, I herewith forward an extract from the changes in the cus-
toms tariff already approved by the House of Representatives, for
cork, a purely Spanish product, which is without American domestic
competition and on which our country has practically a monopoly
in production.

As your excellency may see, the proposed increases are great enough
to reduce the consumption of this article, Spain's principal export to
the United States, since industry will try to find a cheaper substitute
and the Spanish exporting business will thereby be markedly injured.

A great part of the items undergo an increase of 5 American cents
per pound, a considerable amount if the original cost and the cheap-
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ness of cork are taken into account; others go from 30 per cent ad
valorem 1o 45 per cent ad valorem; and those least affected are in.
creased 2% cents. Another item, cork insulation, which used to pay SIR:
ad valorem, will now pay 2% cents per cubic foot, which is likewise honor t
a considerable increase. Iron M

On account of all this, I take the liberty of requesting your excel. lions re
lency to be so good as to have the present comments forwarded to (par. 31
the appropriate authorities, the only purpose of which is to keep the by the
American market for a product as important for Spain as cork. I beg

I avail myself of this opportunity, etc., ment b
ALEJANDRO PADILLA. steel w

inasinu
ROYAL SPANISH EMBASSY, WASHINGTON articleWith

Companion of rates calls at

which'
Item Present rroposed line bet

on this
Stoppers over Nl inch ................................... 20 cents per pound... 25 cents. I sho
Disks over e inch . .......................... ..... do ............... Do.
Washers over A.e inch.................do............... Do. viEWSComposition washers over 1 inch .................. 10 cents per pound... i2 cents.
Stoppers less than N1 inch ....... . ........... 25 cents per pound... 31 cents. the no"
Disks less than lia Inch .......... ... .......... ..... .. 25 cents. siderat"
Washers less than Nt6 Inch ................................. ... do............. Do.
Composition washers, etc., over 4fo Inch.............. 12 cents ........ 12 cents. With
Composition cork In forms of slabsm blocks .......... 0 cents ............... 10 cents. honor t
Composition cork In rods .................................. 10 cents per pound...
Cork insulation ............................................ 30 per cent ad va- 2',i cents per foot.

lorem.
Co.sc paper ................................................... do .......... 30 per cent ad va.

lorm.
Cork items not otherwise specified ................... do.......... 45 per cent ad va-
Oro'.sulated cork ........................................... 25. per cent ad va- lrmlorem.

Granulated cork weighing not over 6 pounds per cubic foot ....................... 3 cents per pound. MEMORA
uncompressed (cleaned, refined, purified). IMIPORI

Granulated cork al other kinds and regranulated ............................... I cent per pound. TIVES.
Cortile ..................................................... 30 per cent ad va-[lorem.
Cortile over Af Inch thick .................................... 6 cents per pound. Parag
Corktile less than % Inch thick ............................ 10 cents per pound. (rill stce
Shell corks .................................................................... 75 cents per pound. pound.
Penholders ................................................. ................ $2 per pound. titereforManufactures of composition or compressed finished or un . ....................... 1 16 cents per pound.finished, not specially provided for. f n wotld lit
Pipe coverings, fittings, covers, lags coated or uncoated ......... ....... 5 cents per pound. The al

The phr
increase

SWEDEN inanufacfinished

labor to
DEPARTMENT OF STATE, hollow C

Wash inyton, July 15, 1929. is furthe
H REED SOOT, make iton. RE MOresulting

Chairman Finance Cornmittee, United States Senate. It seems
SIR: Pursuant to your request that you be furnished by this semifinis

department with copies of all representations made by foreign Gov- governedshould '
ernments to this Government touching tariff questions, I have the semifinia
honor to inclose for your information a copy of a note, dated July 1, The'
1929, from the Swedish mir :ster, transmitting a memorandum from drilling

the Swedish Iron Masters' Association, regarding the proposed than al
changes in duty on hollow drill steel, alloy steel, and wire rods. with ti

I have the honor to be, sir, The
Your obedient servant, equivale

H. L. STIMSON. steel im
almost

I I
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LEGATION OF SWEDEN,
Washington, D. C., July 1, 1929.

Sit: Acting upon instructions from my Government I have the
honor to transmit herewith a memorandum prepared by the Swedish
Iron Masters' Association (Jernkontoret), containing certain observa-
tions relative to the change in the rates of duty on hollow drill steel
(par. 304), alloy steel (par. 305), and wire rods (par. 315), proposed
by the House of Representatives in H. R. 2667.

I beg particularly to call your excellency's attention to the state-
ment by the association that an increase in the duty on hollow drill
steel would, in fact, be directed almost exclusively against Sweden,
inasmuch as practically all the import into the United States of this
article comes from Sweden.

With regard to the proposed duty oji alloy steel, the association
calls attention to the new phraseology of the proposed paragraph 305,
which in the opinion of the association would wipe out the dividing
line between alloyed and unalloyed steel and tend to make a decision
on this point more or less arbitrary.

I should appreciate if through your excellency's good offices the
views set forth in the attached memorandum could be brought to
the notice of the Senate Finance Committee, and receive due con-
sideration, when the duty on metals is to be decided by Congress.

With renewed assurances of my highest consideration, I have the
honor to remain, sir,

Your most obedient servant,
W. BOSTRO51.

LEGATION OF SWEDEN, Washington, D. C.

MEMORANDUM REGARDING INCREASE IN THE RATES OF DUTY ON IRON AND STEEL
IMPORTED INTO THE UNITED STATES, AS PROPOSED BY THE HOUSE OF REPRESENTA-
TIVES. (11. R. 2W7).

Paragraph 304, Hollow bars and hollow drill steel: For hollow bars and hollow
drill steel the proposed tariff act of 1929 levies an additional duty of 1.3 cents per
pound. The present duty corresponds to about 25 per cent ad valorem. Should,
therefore, the proposed increase become law, it would mean that hollow drill steel
would have to pay a duty of more than 40 per cent ad valorem.

The above mentioned paragraph covers a vast field of different qualities of steel.
The phraseology of the paragraph indicates that the underlying principle is to
increase the rates in proportion to the value of the goods. Accordingly, an un-
manufactured article, or a semifinished product, takes a lower rate of duty than a
finished product, which latter has increased in value on account of the additional
labor to which it has been subjected. It must be borne in mind that the Swedish
hollow drill steel imported into the United States is a semifinished product, which
is further manufactured in this country, where a great deal of labor is added to
make it a finished product before it is offered for sale on the American market,
resulting in the employment of many thousands of skilled American workmen.
It seems, therefore, as if the assessment of the proposed additional duty on tile
semifinished product would not be in accordance with the principle which has
governed the framing of the said paragraph, but that hollow drill steel instead
should be subject to a lower rate of duty in conformity with other products of a
semifinished character.

The hollow drill steel imported from Sweden Is used on account of its superior
drilling and enduring qualities. It is more uniform and more accurately rolled
than any hollow drill steel made in the United States and It does not compete
with the domestic hollow steel upon a cost basis, as it takes a higher price due
to its better quality.

The proposed Increase In the duty on hollow drill steel would, in effect, be
equivalent to an embargo. Inasmuch as by far the main part of the hollow drill
steel Imported to the United States comes from Sweden, the Increase would
almost exclusively be directed against Sweden.
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Paragraph 305. Low alloy steel: Tie Committee on Ways and Means in its
report accompanying the proposed tariff act of 1929 made the statement that.
the provisions of the paragraph dealing with alloy steel products have been lion
expanded to carry out the established policy of special tariff treatment for alloy
steels so as to embrace the entire range of alloy materials and the products of,
which they are important components. S.

The present tariff law stipulates that an additional duty of 8 per cent shall hea
be levied on steel containing more than 0.6 per cent of certain alloying elements,
among others, vanadium, tungsten, molybdenum, and chromium. According to Maf
the proposed tariff act this percentage is to be reduced to 0.1 per cent for vanadium obse
and 0.2 per cent for tungsten, molybdenum, and chromium, on which percent. (par
ages the above-mentioned ad(litional duty of 8 per cent ad valorcm shall be paid.
Aside from the assessment of higher rates of dity on alloy steels, the proposed
change thus makes a drastic cut in the content of alloying elements subjecting vie
the steel to additional duty. the

The danger in fixing such a low percentage for alloying elements is that the side
distinction between alloyed and inalloyed steel wouli be extremely difficult V
to determine and might lead to arbitrary decisions. It occurs very often that
small incidental amounts of allowing elements, which have got in here from the hon
scrap, appear in the steel. According to the proposed wording of paragraph 305
such steel could inadvertently be classified as alloy steel, subject to the additional
duty of 8 per cent.

In most countries the percentage of alloying elements is fixed at much higher
figures than those proposed in the tariff act of 1929. In view of the inter- Exv
national cooperation which is desired in this particular field, tle proposed reduc. .
tion is apt to make difficult such cooperation.

As int tile case of hollow drill steel the import of Swedish alloy steels is due to c
their superior quality to steel made in other countries. The reason for this is grap

the fact that purer raw materials are employed in Sweden. The Swedish steel in th

does not compete upon a price basis witt the domestic product.

Paragraph 315. Wire rods: Also with regard to this article it should be eu-
phasized that the Swedish wire rods which have found their market in the united
States have won this market on account of their higher quality. The total ton-
nage of wire rods shipped into the United States from Sweden last year was only
approximately 6,00 tons, and under the present rates of duty ti;e cost to the
American nmnufaeturers of wire is on the average ote-third more than domestic
rods of the sante analvsi.. There is eonseque,(ntly no competition between
Swedish wire rods and the domestic product, as far as prices are concerned. P

The commercial relations between Sweden and the United States have long 192
been firmly established and the exchange of commodities Itas been steadily grow- 1.
ing to the benefit of both countries. Tie increase it the rates of duty proposed dut,
In the new tariff act will undoubtedly cause a considerable disturbance in,the 2.
reciprocal flow of commodities. dut..

TuEs SWEDISH RON MASTEns' AsSOCIATION. 3.
STOCKHOLM, June, 1929. dut.

V
mat
100

DEPARTMENT OF STATE, front

HDashington, July 16, 1929.Hon. REE.D S. aooT,

Uhairinan Finance Connittee, United States Senate.
Sin: Pursuant to your request that you be furnished by this depart-

ment with copies of all representations made by foreign governments
to this Government touching tariff questions, I have the honor to
inclose for your information a copy of a note from the Swedish 1924..

Minister, dated July 1, 1929, transmitting a memorandum concerning 1926..
the proposed changes in rates of duty on matches. 192..

I have the honor to be, Sir, H. L. STIMBON.

it
year
thle
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LEGATION OF SWEDEN,

Hon. HENny L. STJMS, Vashington, D. C., July 1, 1929.

Secretary of State, Vashington, D. 0.
Sin: Acting upon instruction from my Government I have the

honor to transmit herewith a memorandum prepared by the Swedish
Match Co. (Svenska Tandsticks Aktiebolaget), containing certaiu
observations relative to thb change in the rates of duty on matches
(par. 1417) proposed by the House of Representatives in H. R. 2667"

I should appreciate'if through your excellency's good offices the
views set forth in the attached memorandum could be brought to
the notice of the Senate Finance Committee and receive due con-
sideration when the duty on matches is to be decided by Congress.

With renewed assurances of my highest consideration, I have the
honor to remain, sir,

Your most obedient servant,
W. BOSTROM.

M EMORANDUM

EXPORTS OF MATCHES FROM SWEDEN TO THE UNITED STATES AND THE PROBABLE
EFFECT OF AN INCREASE IN THE UNITED STATES IMPORT DUTY ON MATCHES

Classification used in the United States tariff act of 1922.-According to para-
graph 1417 of the tariff act, matches imported into the United States are classified
in the following three groups:

1. Matches of all descriptiops packed in boxes containing more than 100
matches.

2. Matches of all descriptions imported otherwise than in boxes contain-
ing not more than 100 matches.

3. Wax matches, wind matches and all matches in books or folders or
having a stained, dyed or colored stick or stem (in the following
referred to as "fancy" matches).

Present and proposed import duies.-The import duties fixed in the tariff act of
1922 and in the tariff bill of 1929 are as follows:

1. For matches packed in boxes containing less than 100 matches: Present
duty, 8 cents per gross of boxes; proposed duty: 20 cents per gross of boxes.

2. For matches packed in boxes containing more than 100 matches: Present
duty, 4 cent per 1,000 minatches; proposed duty, 2 cents per 1,000 matches.

3. For the "fancy" matches: Present duty, 40 per cent ad valoreni; proposed
duty, 40 per cent ad valorem.

Volumc of present imports of matches to the United States.-Almost all the
matches imported into the United States are packed in boxes containing less than
100 matches. During the years 1924 to 1928, inclusive, the quantity imported
from Sweden and other countries and the value of these import were as follows:

Number of gross of Valueboxes

From From other From From other
Sweden counties Sweden countries

1924 .................................................... 2,133,013 3,140,751 $ $964,799 $1,233,609
1925 .................................................. 3,245, 157 2,699.3b9 I 231,32t 985,178
1926 ................................................. 3,554 432 2,297,974 1,298 328 824, 945
1927 ................................................. 3,661,605 2,440,131 !,356,6391 810,652
192 ........... . .......................... 2,368,050 3,195,977 1,013,774 1,076,694

AverAge for the years ........ ............ 2,992,451 2,754,8451 1,160,972 984,170

It will he noted that there are certain variations in the imports from year to
year. These variations are due to the fluctuations of the stocks in the hands of
the importers, wholesalers, and retailers, which stocks are generally very large
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during periods when the price trend is upward, but quite small when the prices are
declining. The real consumption of imported matches in the United States is
however, very steady and can be estimated at approximately 3,000,000 gross o1
boxes of Swedish matches per year, having a value of about $1,160,000, and
2,750,000 gross per year of matches from other countries, having a value of about
$1,000,000.

Complete statistics of the manufacture of matches in the United States are not
available, but the census of manufacturers for the year 1927 gives the total value
of the domestic production of matches as $24,725,404. The total imports from
Sweden thus only constitute 4.3 per cent of the total consumption of matches
in the United States and the imports from other countries only constitute 3.7 per
cent of the total consumption.

The total exports of matches from Sweden to the United States constitute
12.5 per cent of the total Swedish match exports and the United States is one of
the largest individual markets for Swedish matches.

Types of matches imported into the United States.-Ail the matches imported
into the United States from Sweden are of the safety or strike-on-box type; that
is, they only ignite against the specially prepared striking surfaces of the boxes.
They are generally packed in so-called full-size boxes containing approximately
50 matches per box. A small quantity is packed in boxes containing 30 matches
per box-the so-called vest-pocket size. Both kinds have square white sticks
made of aspen wood and the boxes are made of thin wooden veneer.

The matches imported into the United States from other countries than
Sweden are exactly the same type as the Swedish matches and we will in the fol-
lowing refer to this type as the foreign-type safety matches. No natcheo of this
type are manufactured in the United States.

The chief types of matches manufactured in the United States are strike-any-
where matches and book matches. Strike-anywhere matches ignite byofriction
against any surface. They have round sticks made of white pine wood and are
packed in boxes made of cardboard. A small part of these matches are packed in
boxes with a contents of about 50 matches, but the largest part are packed in
boxes with a contents of from 300 to 400 matches. The book matches are made
of cardboard. Twenty such matches are inclosed in a printed cardboard cover.

Strike-anywhere and book matches constitute the bulk of the matches manu.
factured and consumed in the United States. There exists a small domestic
manufacture of safety matches, which, however, are not of the same type as the
foreign safety matches, but they have round sticks made of white pine and are
packed in cardboard boxes.

The strike-anywhere matches and book matches used in the United States are
manufactured exclusively within the country and there are no matches of these
types imported either from Sweden or any other country

Competition between Swedish and domestic matches.&-There is virtually no com-
petition between the foreign type safety matches and the donestic types of
matches. Swedish safety matches and other foreign safety matches are sold in
the United States at considerably higher prices than any domestic matches and
the public who buy them do so only because they prefer them to the domestic
matches. The present wholesale prices of matches are as follows:

Per 1,000 inatches
Swedish safety matches (in boxes of 50 matches) ------------------- 0. 10
Domestic safety matches (in boxes of 50 matches) -------------------- 09
Domestic strike-anywhere matches (in boxes of 60 matches) ----------- 076
Domestic strike-anywhere matches (in boxes of 400 matches) ----------. 066
Domestic book matches (in books of 20 matches) -------------------. 087

The wholesale prices of both foreign matches and domestic matches have been
subject to great fluctuations during the last few years. The attached chart
[not suitable for reproduction] shows these prices for the years 1924 to 1928,
Inclusive. It will be noted that the fluctuations in the prices of foreign matches
do not coincide with those of the domestic matches. It is, therefore, obvious
that the two groups do not compete, but that the fluctuations in the prices of the
foreign matches are due to conditions which have a bearing on these matches
only, and that on the other hand the fluctuations in the prices of the domestic
matches are due to conditions within the domestic match trade.

Reasons why foreign type safety matches are imported.-The safety matches
were invented in Sweden and the manufacture of these matches was principally
developed in that country. It was based on the use of the European aspen wood,
which has certain properties which make it very suitable for the manufacture of
matches, and which wood was furthermore available at a low cost.
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Tile matches were made with square sticks and as the aspen wood was very
suitable for the manufacture of veneer boxes the Swedish manufacturers developed
and perfected the type of box which is still used for the foreign type of safety
matches. The manufacture of safety matches later spread to other European
countries which had an adequate supply of aspen wood, and all the manufacturers
in these countries made their matches and boxes of exactly the same type as the
Swedish matches.

The foreign type of safety match has therefore become very well known, and a
large part of the consumers in many countries, including the United States, have
become so used to them that they prefer them to any other type of match.

The American aspen Is, from a botanical point of view, closely related to the
European aspen, but the properties of its wood are not the same and it can not
be used advantageously for the manufacture of matches. The only wood avail-
able In the United States that can be obtained at a reasonable cost and that is
suitable for matches is white pine. This wood, however, can only be used to
make strike-anywhere matches or safety matches of the American type, but it
can not be used for the manufacture of foreign-type safety matches. As long as
there is a demand from a certain part of the public for matches of foreign type,
such matches will therefore have to be imported from abroad.

Wages paid in the match factories in Sweden and the United State..-The average
daily wages in the Swedish match factories are $2.75 for men and $1.60 for
women. The match manufacturers in the United States state in their brief
filed with the Ways and Means Committee of the House of Representatives
that the average wages paid in their factories are $4 per day for men and $3
per day for women. About 50 per cent of the personnel in a match factory
are men and 50 per cent women, and as the American labor must be at least
as efficient as the Swedish labor, the labor cost in the United States could con-
sequently not be more than 65 per cent higher than in Sweden.

Matches are essentially a uct and the cost of lebor com-
prises a very small part g cost, approximately only
15 per cent. The so- the total manufacturing
cost plus the a at 10 per cent The
labor cost would foreign value.

If the purpo cost In the foreign
country with, h 8ni would evidently be
fixed at 65 lit, o foreign value.
The present talent to about
20 per ce ign d nts per gross
would be toabef

Total tot Te. he chief raw
material !wood used in
the man ie nowadays
and tile he white pine

cost of the
other rawv the total furthermore,
the avera the United States
as It is in a ready of lab derably higher
in the Unit ut this ala e higher cost of
the aspen w ared 0t the total nmau-
facturing cos in Sweden.
Wethe cost In matches in the

United States, prt he st below shows
this cost compar n Sweden. In these
costs have been inc g capital, and overhead
expenses, and it has e factory in the United
States would use machil nd up-to-date and as suitable
for the manufacture of match ve types as the machinery used in
the Swedish factories.

Country Afacturlng Import Total
cost surance

Cents CentsI Cents Cen1sSweden (aspen sticks, wooden boses) .......................... 43.8 8.6 8 50.4
United States (pine sticks, cardboard boxes) ............. 38.1..... ............... 1
United States (Imported aspen sticks, boxes of Imported wood). 407 ..... .
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It is obvious from these figures that an import duty on matches is not Justified.
Probable effect of an increased import duty.-As mentioned above, there is no

real competition between the foreign matches and the matches of domestic man.
ufacture. The prices of one type have no relation to the prices of the other type
but these prices move quite independently of each other. An increase in the fin.
port duty on matches and a resultant increase in the selling price of foreign
matches would therefore have no effect on the selling price of the domestic matches
and the situation of the domestic match manufacturers would not be improved
by any such increase.

The present wholesale price in the United States for Swedish matches is 72
cents per gross, whereas the retail price is 10 cents per dozen, or $1.20 per gross.
This retail price leaves a margin of only 40 per cent to be divided between the
wholesaler and the retailer, and as matches are a, product with a very low value
per each unit sold, this margin must be consideredas very small. If the import
duty is increased it is therefore almost certain that the retailers will increase
their price to the consumers. It is very likely that they would use this oppor.
tunity to increase their margin of profit at the same time, and it is therefore
probable that even a slight increase in the import duty will result in an increase
in the retail price from 10 to 15 cents per dozen.

The only effect of an increased duty would consequently be that the consumers
of safety matches would have to pay a considerable .higher price and that the
wholesalers and retailers would have a larger margin of profit than before, but
the domestic match makers would derive no advantage from the change.

Anomalies in the present and proposed tariff.-The duty on matches packed in
boxes containing more than 100 matches is fixed at a certain amount per 1,000
matches. The duty op matches packed in boxes containing less than 100 matches
is fixed at a certain figure per gross of boxes without other regard to the contents
than that it should not exceed 100 matches. Consequently, a box containing 10
-matches takes the same duty as a box containing 100 matches. This is obviously
inequitable, and it would seem that the present group consisting of matches
packed in boxes containing less than 100 matches should be divided into several
groups and that the duty should be fixed according to a graduated scale in pro.
portion to the contents.

Another inequity in the present and proposed tariffs is that book matches are
not considered as ordinary matches but are included in the "fancy" match group.
Book matches are a comparatively new product, but at present'they are sold in
very large quantities and constitute as large a part of the match trade in the
United States as safety matches. As the proportion between the foreign and
domestic manufacturing costs for book matches is approximately the same as for
other matches, there seems to be no reason why they should not be included in
the same schedule as other matches.

Resume.-1. Although the imports of matches from Sweden to the United
States form only an insignificant part of the match consumption in the latter
country, they are nevertheless of quite great importance to the Swedish match
manufacturing industry.

2. The total exports of matches to the United States from other countries
than Sweden are also inconsequential compared with the total consumption in
the United States.

3. Imported safety matches are not of the same type as the matches of do-
mestic manufacture and do not compete with the latter.

4. The users of Swedish safety matches buy these by choice, and these matches
are sold at considerably higher prices than any other matches.

5. Matches of the foreign type can not be manufactured in the United States,
for lack of suitable raw materials.

6. The labor cost is only a small part of the total manufacturing cost for
matches

7. A comparison between the manufacturing cost of matches in Sweden and
in the United States does not JUtify an increase in the present rates of duties.

8. The existing domestic match manufacturers would derive no advantage
from an increase in the import duty.

9. An increase in the import duty over the present rate would probably cause
a very great increase in the retail prices for foreign type safety matches.

10. The present and proposed tariff schedules contain certain anomalies which
seem inequitable.Respectfully submitted.

SVENSKA TANDSTICKS AKTIEBOLAOET,

IVAN KHRUGER
By T. ATER13ERo, President.
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DEPARTMENT OF STATE,
Washington, July 6, 1929.

lion. REED SMOOT,
Chairman Finance Committee, United State8 Senate.

SIR: Pursuant to your request that you be furnished by this
department with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I have the
honor to inclose for your information a copy of a note, dated July 1,
1929, from the Swedish Minister, transmitting a memorandum from
the Association of Swedish Granite Industries, concerning the pro-
posed changes in rates of duty on rough granite.

I have the honor to be, sir,
Your obedient servant, H. L. STJMSON.

LEGATION OF SWEDEN,Wahington, b. 0., July 1, 1t9 ,9.

Hon. HENRY L. STIMSON,

Secretary of State, etc., Washington, D. 0.
SIR: Acting upon instructions from my Government I have the

honor to transmit herewith a memorandum prepared by the Asso-
ciation of Swedish Granite Industries, containing certain observations
relative to the change in the rates of duty on rough granite proposed
by the House of Representatives in H. R. 2667.

I should appreciate if through your excellency's good offices the
views set forth in the attached memorandum could be brought to
the notice of the Senate Finance Committee and receive due con-
sideration, when the duty on rough granite is to be decided by
Congress.

With renewed assurances of my highest consideration,
I have the honor to remain, Sir,

Your most obedient servant, W. BOSTROM.

MEMORANDUM REGARDING THE RATES OF DUTY ON ROUGH GRANITE-PAR. 235
(A)-PROPOSED BY THE HOUSE OF REPRESENTATIVES IN H. R. 267

The duty on rough granite was 3 cents per cubic foot before the present duty
of 15 cents per cubic foot went into effect by the tariff act of 1922. In the pro-
posed tariff act of 1929 the rate for unmanufactured or rough granite is fixed at
25 cents per cubic foot.

Besides increasing the duty on rough granite from 15 to 25 cents, the wording
ofpar. 235 (a) was changed in the proposed tariff act of 1929 as follows:

"Granite suitable for use as monumental, paving or building stone, not
specially provided for, hewn, dressed, pointed, pitched, lined or polished, or
otherwise manufactured 60 per centum ad valorem; unmanufactured, or not
dressed, pointed, pitched, lined, hewn or polished, 25 cents per cubic foot."

As a result of the proposed change the Swedish rough granite prepared for
export in the usual way might be classified as manufactured and have to pay a
duty of 60 per cent ad valorem, which would render exportation from Sweden
Impossible and be equivalent to an embargo on the importation to the United
States of rough granite.

Foreign importations of rough granite to the United States constitute an in-
finitesimal fraction of local consumption. According to the figures published
by the United States Tariff Commission the imports amount to 134 per cent of
domestic consumption.
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The rough granite imported from Sweden is used mainly for ornamental
purposes. No labor is performed on this rough granite at the point of the quarry
other than to subject it to a sort of rough squaring, which is necessary in order to
make the blocks suitable for shipping. Unless this squaring was done it would
be practically impossible to ship the irregular pieces created by blasting. The
squaring is also necessary to make the blocks measurable in order to meet the
requirements of the American customs authorities in assessing the proper valua.
tion of the article.

The process involved in squaring the blocks is an indispensable condition for
their shipping and represents the lowest possible grade of preparation. Rough
granite delivered in such blocks should under no circumstances be considered as
partly manufactured. In the shape in which they are exported from Swedeo
they are not suitable for memorials or for monumental or building purposes.

The rough Swedish granite that thus enters the United States in a crude form
has to be sawn, split, and hewn, as well as polished and carved, in the United
States, a process whichinvolves a great amount of work at the successive stages
of manufacture. The granite is then usually delivered polished in order to meet
the requirements of the customers. Aside from the rough squaring of the blocks
all labor on the Swedish rough granite is consequently performed in the United
States by American workmen.

By the insertion of the word "pitched" in par. 235 (a) as passed by the House
of Representatives the difference between manufactured and unmanufactured
granite has practically vanished. The said word has no clearly defined meaning
in the trade, and the result Is that the rough blocks which have been squared in
order to make them suitable for shipment could be considered as "pitched"
and, consequently, classified as manufactured granite, on which a duty of 60
per cent ad valorem shall be paid. This would mean that Swedish rough granite
would be removed from the unmanufactured class and, as such, be subject to
an import duty of 60 per cent ad valorem-an increase in the duty on rough
granite of 1,500 per cent.

It should further be pointed out that the competition between Imported
Swedish granite and American granite Is negligible. Approximately 50 per cent
of the imported granite is Swedish black granite, which is used for monumental
purposes by people of Jewish origin and faith, and for ornamental stone work
for the beautification of modern American business buildings.

On account of the special and unusual quality of the Swedish granite the cost
of it is, as a rule, greatly in excess of American granite and does not compete
with American granite upon a cost basis.

The proposed duty on rough granite would practically mean an embargo on
the importation of the article to the United States and would seriously affect
the Swedish granite industry on account of its rather limited export facilities.
This would, in turn, react unfavorably upon the trade balance between Sweden
and the United States and tend to lessen the Swedish demand for Americanproducts.prd s ASSOCIATION OF SWEDISH GRANITE INDUSTRIES.

STOCKHOLM, June, 1929.

DEPARTMENT OF STATE,

Hon. REED SMOOT, Wasington, July 18, 1929.

Ukairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this depart-

ment with copies of all representations made by foreign governments
to this Government touching tariff questions, I have the honor to
inclose for your information a copy of a note from the Swedish
Minister, dated July 1, 1929, transmitting a memorandum concern-
ing the proposed increase in rates of duty on glassware.
. have the honor to be, sir,

Your obedient servant, H. L. STIMSON.
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LEGATION OF SWEDEN,
Washington, D. Ct., July 1, 1929.

SIR: Acting upon instructions from my Government I have the
honor to transmit here, with a memorandum prepared by the Swedish
Association of Glass Industries, containing certain observations rela-
tive to the change in the rates of duty on glassware proposed by the
House of Representatives in H. R. 2667.

I should appreciate if through your excellency's good offices the
views set forth in the attached memorandum could be brought to the
notice of the Senate Finance Committee and receive due considera-
tion when the duty on glassware is to be decided by Congress.

With renewed assurances of my highest consideration, I have the
honor to remain, sir,

Your most obedient servant, W. BOSTROM.

MEMORANDUM CONCERNING THE INCREASE IN THE RATES OF DUTY ON GLASSWARE
PROPOSED BY THE HOUSE OF REPRESENTATIVES IN H. H. 2687

Of the total importations of glassware into the United States Sweden fur-
nishes only 5.4 per cent. The kind of glass imported from Sweden is of a yery
high quality, requiring the application of highly skilled labor, and should not
be confused with the cheaper grades of glassware imported from other countries.
It might be added that the wages of the workmen employed in the Swedish glass
industry are the highest of any paid in similar industry in any other European
country.

The Swedish glass can not be manufactured in the United States for technical
reasons, and consequently there is no competition between the imported Swed-
ish glass and the American product. We therefore feel that an increase in the
rates of duty on the kind of glassware imported from Sweden would be of no
benefit whatever to the American glass industry.

SWEDISH ASSOCIATION OF CLASS INDUSTRIES.
STOCKHOLM, June, 19,9.

SWITZERLAND
DEPARTMENT OF STATE,

Hon. REED SMOOT, Washington, June 18, 19029.

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this depart-

ment with copies of all representations made by foreign governments
to this Government touching on tariff matters, I have the honor to
inclose for your information a copy of a note dated June 10, 1929.
with inclosures thereto, from the minister of Switzerland with regard
to American-Swiss trade and the proposed duties affecting certain
Swiss products.

I lave the honor to be, sir,
Your obedient servant,

J. REUBEN CLARK, Jr.,
Acting Secretary of State.
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LEGATION OF SWITZERLAND,
Wahington, D. C., June 10, 1929.

Hon. HENRY L. STIMSON,
Secretary of State, Washington, D. 0.

SIR: It appears from the message of the President of the United
States to Congress on the occasion of the opening of the present extra
session that in determining changes in the tariff the broad interests
of the country as a whole are to be taken into account, such interests
including the trade relations of the United States with other count.
tries. With reference to this view and acting upon instructions of
the Swiss Federal Council, I beg leave to draw the kind attention of
the American Government to the following circumstances:

Switzerland has made purchases in the United States in the year
1913 for 118,000,000 francs; in the year 1928 for 244 000 000 francs,
and has exported to the United States merchandise in the value of
136,000,000 francs, in 1913, and 195,000,000 francs in 1928.

While before the war the trade balance was thus in favor of Switzer-
land it is now at her disadvantage; furthermore, taking into account
the depreciation of currency, the imports from the United States into
Switzerland are considerably larger than before the war, while the
exportation of Swiss products to the United States is below the pre-
war level.

Per capita the Swiss population consume thirty times more Amer-
ican products than the American people consume Swiss merchandise.

This situation, already not very satisfactory for Switzerland,
threatens to develop even more to her disadvantage should the tariff
bill as now proposed in Congress become a law.

The bill in its present form contains enormous increases in duties
affecting the two nationally and economically most important indus-
tries of Switzerland, to wit, the watch and the embroidery industries.
The former provides the principal means of living for large districts
of western and central Switzerland; the latter forms the main basis
of existence for whole eastern Switzerland. Both industries partici-
pate in the exports to the United States to a high degree; both pro-
duce manufactures which are bought by the United States nearly
exclusively in Switzerland. Of the total of imports of watches into
the United States, Switzerland sends approximately 95 per cent, while
her share in the importation of embroideries is over 60 per cent.
The proposed increase in duties concerning these products would thus
affect nearly exclusively Switzerland, injuring her industry very
seriously.

It is not surprising, therefore, that the developments of this situa-
tion should be followed by the whole public opinion in Switzerland
with deep concern. The people of Switzerland are in firm hope that
the American authorities, fully aware of the necessities of world
economics, prompted also by their wide understanding of the des-
tinies of other nations, will see to it that provisions of the new bill,
such as those alluded to, which are liable to disturb profoundly,
though involuntarily, the present conditions, do not become law.
As can be ascertained from the attached memoranda, submitted by
the Swiss industries concerned, the American duties on watches and
embroideries, even now very high, are increased in the new bill to an
extent which would make them prohibitive, this in spite of the fact
that the export of these goods already accuses an important regression
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and continues to decrease.. On the other side and despite the impor-
tation of Swiss watches, the American watch-making industry has shown
strong progress, enjoying an enviable prosperity. The Swiss costs of'
production, in particular the wages, -being as a consequence of the
sound currency among the highest in Europe, it seems scarcely possi-
ble, either, to allude to a "dumping" against which the American
industry would have to seek protection in the form of prohibitive
duties.

I venture to hope that the foregoing considerations may lead to a
renewed and careful study of the question whether the tremendous
increases proposed in the rates of duty concerning watches and
embroideries, seriously impairing the Swiss national economy, are a
real and unavoidable requisite for the safeguard of American general
interests.

I avail myself of this opportunity to offer to you, sir, the renewed
assurances of my highest consideration. MARC PETER,

Minister of Switzerland.

MEMORANDUM CONCERNING THE DUTY ON WATCHES AS PROPOSED IN THE TARIFF
BILL NOW BEFORE THE CONGRESS OF THE UNITED STATES. SUBMITTED BY THI
SWISS WATCH INDUSTRY

The importation of Swiss watch-making products into the United States is a
most important factor of the very active commercial exchange between the two
countries; its maintenance is essential, therefore to the good economic relations
between Switzerland and America, ior the development of which a normal bal-
ance of trade is highly desirable.

Unfortunately, the'tariff revision which the Congress of the United States has
undertaken appears to take a course justifying, in this respect, serious concern.
Prompted by the doubtlessly legitimate desire to protect American industry, this
revision, jtidging from the bill recently passed by the House of Representatives,
seems to go beyond its purpose and indeed, threatens to exclude almost entirely
from the American market the Swiss watch-making industry, vital as it is for
Switzerland.

The rates of duty applied to watchmaking products by the tariff now in force
are extremely high already they afford to the American manufacturers, con-
sidering the purpose of the fawv a more than sufficient protection even now. It
is difficult to conceive why, under such circumstances, tile tariff bill should never-
theless propose enormous increases which, as the annexed chart shows, would
run up to more than 500 per cent.

It is not only because of the high rates foreseen that the new dutiea threaten
to stop almost completely the imports of the Swiss watch-making industry, but
also because of the new method of computation to be applied. This method,
based on the uize of the movement and the number of jewels and adjustments,
is extremely complicated, very difficult of application and may become, for the
Swiss exportation, a cause of uncertainty and constant conflicts. Furthermore,
the new duties, which, by their very nature, affect especially the elements nec-
essary to the good construction precision and long life of the watches, tend to
deprive the American public of the articles of superior quality to which it is
accustomed.

As an illustration of the apparently excessive and abnormal character of the
proposed duties, mention can be made, for Instance, of the duty of $1 provided
for each adjustment. This rate is, in itself, very high already, but in addition
thereto every watch movement 1 inch or more in diameter and containing 15 or
more jewels shall be considered to have at least three adjustments even if it has
none in fact. The additional duties affecting the jewels contained in the watches
are quite as alarming; they amount to 20 cents for each jewel,while the average
price of a jewel of high quality is 5 cents only and jewels, when imported sepa-
rately, as for example by the American manufacturers, pay only 10 per cent ad
valorem.
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The application of quasiprohibitive duties is all the more difficult to understand
as the American watch industry finds itself unable to satisfy the needs of theentire domestic market. Most of the Swiss watches differ in quality, as well asin kind, from the corresponding American products; this is especially the casewith regard to the watch movements, their Importation in great numbers con.
tribigIng powerfully, in the meantime, to the development of the American man.ufacture of cases, bracelets, etc., destined to be assembled with the movements.The Swiss watch industry tends thus to complete in a very useful way the
domestic production, to the advantage of the consumer. The prosperity and veryappreciable profits of the American watch industry are the best evidence of thefact that the protection sought for by the American Congress is already fullyassured under the present tariff act.

The Swiss watch industry strongly hopes that the foregoing considerationsmay induce the American authorities concerned to undertake a complete revision
of he proposed watch schedule, in the way of a simplification of the duty and aconsiderable reduction of the rates.

June, 1929.

illustrating how the new schedules threaten to affect a group of representative popular
watch movements

Proposed duty

Proposed
dueset AmMovement AMovements Movements dutyMovements Prest movements more than more than more than Increase91o of an 90 of an gio of an 113 Inches (percent-Inch or Inch but inch but but less age)lees not more not more than 1.77

* . than lio than inch Inches

Per cent6Jewels, 2 adjustments........ $0.75 $4.75 $4.50 $4.00 ........... 433-3315 Jewels, 4 adjustments.::: 2. o 8. 35 & 10 7.60 $7.10 235-31717 Jewels, 2 adjustments andtemperature ................ 3. 50 8. 75 &80 8.00 7.50 114-150BasIc duty ............................... 2.60 2.25 1.75 1.25 ............

MEMORANDUM CONCERNING THE NEW DUTIES ON EMBROIDERIES AND EM-BROIDERED HANDKERCHIEFS PROPOSED IN PARAGRAPH 1530 OF THE TARIFF
BILL, SUBMITTED BY THE Swiss EMBROIDERY INDUSTRY

Embroideries exported to United States of America, 1913, 52,000,000 francs(duty 60 per cent); 1921, 16,000,000 francs (duty 60 per cent); 1928, 2,000,000
francs (duty 75 per cent).

PROPOSED NEW DUTY 90 PER CENT
These figures show what strength the American embroidery industry hasgained under the 60 per cent protection and that the 75 per cent have practicallyexcluded the Swiss imports. The proposed 90 per cent will stop entirely the

paltry import of about 6400 000
* Embroidered handkerchiefs, present duty, 75 per cent, exported to United Statesof America, 1928, 7,000,000 francs inclusive of lace handkerchiefs; proposed newduty. 4 cents each handkerchief and 40 per cent.The ad valorem equivalents of such compound duty for articles of which avery restricted import was still possible under the 75 per cent protection, arebetween 83 and 924 per cent, according to quality. •

The best retail selling prices are: 5, 10, 15, 25, 50, and 75 cents. The 5 and 10cent article is all domestic and the 50 and 75 cent goods are comparatively oflittle Importance. The Swiss imports are mostly in the 25-cent goods, which arethe backbone of the entire handkerchief business, but also in this category noforeign nanufacturer can under the present 75 per cent tariff, compete with anyefficiently equipped prodttcer in the United States where the imported anddomestic products arc idel tical in style, design, and workmanship. However,the imported handkerchiefs are quite different in so far ag novelty ideas are con-cerned and are also superior in workmanhsip and finish and for these reasonsalone they are being sold in the United States. If they were, through anyadvance of duties, excluded from the market, the domestic manufacturer would
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iow a, valuable source of inspiretlon and his mass production Would ;nly, tendto
crediti. the machine-embroidered haudkpro pfsaIn the eyes of th. conamerI

The chief ,competition to, th dQmqsto embroideredd handkerchief emi",as
not from Switzerland but from the htifid-embroldered Porto Rican handkercdhefs,
which enter the United States free of duty. It'is a cottage industry progressing
rapidly and Is supported to a Arge.4eitent by the domestic handkerchief manu-
facturers thbpseives, who send the plain handkerchefs to Porto Rico to be
embroidered there and returned to the United States, the same manufactpret's
who plead the 'cause 'of American labor. The Imports of such bandkorehiefs
from Porto Rico amounted in 19270 ,according to figutua supplied by the Depart-
ment of Commerce, to $1,286,821.. This must exclude cost of cloth material
and in many cases the final finishing and boxing charges, so that the total-value
of the finished product embroidered in and imported from Porto Rico would bp
about $3,700,000 as compared with $1,373,882 Swiss imports of embroidered and
lace handkerchiefs together during the same period. This is the present under-
lying cause of the havoc wrought to the American industry of machine em-
broidered handkerchiefs, selling at the popular prices up to 26 cents Inclusive.

Another important cause of the decline of the Amerinan machine embroidery
industry lies in the abbreviation of ladies' wearing apparel, both outer and under
and in the fact that white underwear with embroidery is completely out of
fashion. This has nothing to do with the import of embroidered handkerchiefs.
The Swiss embroidery industry suffers probably more from this condition than
the American. The number of hand-embroidery machines in Switzerland hlp
been reduced from about 20,000 to 3,454 and of these only about 900 were pretty
regularly working at the end of last year. The shuttle-embroidery machines
have been reduced from about 6,000 to 2,751, only about half of these being now
occupied. Even if, through excessive duties all machine-embroidered articles
were entirely excluded from the American market, this would not help tho
American Industry to any perceptible extent.

JUNO, 1929.

DEPARTMENT OF STATE,
Washington, July 6, 1929.

Hon. REED SMOOT,
£? airman Finance Committee, United States Senate.

Sin: With reference to a letter addressed to you on June 18, 1929,
transmitting a copy of a note from the Minister of Switzerland with
regard to American-Swiss trade and the proposed duties affecting
certain Swiss products, I have the honor to inclose a further communi-
cation from the minister on this subject.

I have the honor to be, sir,
Your obedient servant, W. . CARR,

Acting Secretary of Stae.

LEGATION OF SWITZERLAND,
Washington, D. C., June 27, 1929.

Secretary of State, Wawhington, D. C.
SIR: By note of the 10th instant I had the honor to draw your atten-

tion to the serious consequences which the revision of the American
customs tariff, in case it should take place on the basis of the tariff bill
now being considered by Congress, might have on the economic rela-
tions between Switzerland and the United States. On this occasion,
I made special mention of the gravo anxiety which the provisions of
the tariff bill inspired to Swiss industries of capital importance such
as the watch and embroidery industries. Memorandum submitted,
by both industrial groups were attached to my note.

Numerous other Swiss manufacturers have, since then, appealed to
the Swiss Federal Cotincil, signaling their difficult situation in con-



TARIFF ACT OF 1929

nection with the tariff bill and requesting that it be brought to the
knowledge of the American authorities.

Among the industries thus affected by the contemplated rate in.
creases, the cotton manufacture is one of the most important. I am
consequently instructed by my Government and beg to submit here.
with a memorandum elaborated by the Swiss cotton manufacturers
with the request to kindly recommend 'its contents to the careful
consideration of the American authorities especially concerned.

I have instruction, furthermore, to bring to your attention the
following facts, interesting other Swiss industries, for which the new
rates of duty are equally a matter of anxiety.
. 1. The increase of 10 per cent ad valorem, as foreseen in paragraph
1205 of the tariff bill for certain woven fabrics of silk would seriously
affect the Swiss exportation of tie silks. The corresponding American
industry does not seem to require additional protection; the conver-
sion costs are, as a matter of fact, considerably higher in Switzerland
than in any other other country, excepting the United States, and
the present duty, in the conviction of the Swiss manufacturers, is
already more than compensatory of the difference in the cost of
production.

2. The rate of duty on ply spun silk yarn, advanced in paragraph
1202 of the new tariff bill from the present 45 per cent to 50 per cent
ad valorem, is a cause of great concern to the Swiss spun silk manu-
facturers. The high rates of tho present tariff have already eliminated
the importations of single yarns and provoked a considerable drop
in importations of ply yarns; a new increase would prevent these
importations, to the detriment of an important Swiss industry, and
it would deprive, at the same time, American manufacturers of a
needed material, most of which is not spun in the United States.

3. The new rates affecting rayon manufactures, foreseen in Sched-
ule 13 of the tariff bill, are a cause of considerable uneasiness among
the Swiss manufacturers of artificial silk; they view them with con-
cein, as any increase of the already highly protective duties would
vitally affect their industry.

4. Tihe Swiss manufacturers of electricity meters and kindred
instruments have also informed the Swiss Government of the alarm-
ing character of the increases in the rates concerning these products.
Classified under paragraph 368 of the tariff bill, electricity meters,
which at present are subject to a duty of 45 per cent ad valorem,
would see, under the new bill, this duty reach the enormous rate of
118.4 per cent. The Swiss manufacturers are of the opinion that
domestic manufacturers of electricity meters do not require any
additional protection to that given them by the law of 1922, as the
imported instruments are sold at an average of 50 to 100 per cent
higher than the domestic product.

Thanking you in advance for the steps you will be kind enough to
take with a view to bringing the above considerations, as well as the
attached memorandum to the knowledge of the appropriate American
authorities, I venture to hope that the information thus conveyed
may lead to a renewed and careful study of the rates concerned.

I avail myself of this opportunity to offer to you, sir, the renewed
assurances of my highest consideration.

MARC. Pe tErl,Minister ol Switzerland.

'198
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MEMonANDUM CONCERNING THE NEW DuTiES ox CoTTioN MANUFACTURES
PROPOSED IN SCHEDULE 9 (PARAGRAPHS 903, 904, AND 906). SUBMITTED 3T
THE SWISS COTTON MANUFACTURERS

Annual American production of cotton goods, 8,000,000,000 square yards
American export of cotton goods 1927, 565,000,000 square yards; importation of
cotton goods for 1927, 64,000 000 square yards. Therefore representing eight-
tenths of I per cent of annual American production.

Importation from Switzerland for 1927: Batlstes, organdies, 15,000,000 square
yards; volles, 900,000 square yards; dotted Swises, 1,000,000 square yards;
total, 17,000,000 square yards, or about one-fourth of total Import. Present rate
of duty, average 35 per cent; proposed new rate of duty, avere 47 per cent.

Value of Swiss Imports of cotton goods, about $2,500,000, 1927.
1. Total importations less than eight-tenths of 1 per cent of annual American

production.
Total importations into the United States In 1927 amounted to 64,000,000 square

yards or less than eight-tenths of I per cent of the American production.
2. Importations from Switzerland confined to specialties only representing

one-quarter of entire importations.
The statistics show that importations from Switzerland in fine cotton cloth

represent one-quarter of the total importations in the United States of countable
cotton cloth. These importations are almost confined entirely to specialties, like
Swiss organdies. Swiss lawns, Swiss voiles, and dotted Swisses which have been
manufactured in Switzerland over more than a century, and the byword "Swiss"
has been kept in high esteem by the consumer and has always been regarded as a
a guarantee for quality. There is hard v a woman in the United States who
does not know and appreciate Swiss lawns or dotted Swisses, etc.

3. Disappearance of Swiss cotton specialties would be deplored by American
consumer.

Inasmuch as importations from Switzerland are confined to just a few special-
ties, it is evident that these importations do not conflict with American produc-
tion of cetton cloth. No doubt, the disappearance of Swiss lawns or dotted
Swisses, ttc., from the American market would be greatly deplored by the
consumer.

4. The tariff of 1922 has effectively eliminated all importations of staple goods.
Statistics will show that the protection granted to the American manufacturer

of cotton cloth in the tariff act of 1922 has provehi to be very effective, eliminating
staple goods entirely from importation into the United States.

5. Importations of cotton cloths negligible compared to enormous production
in the United States.

As far as countable cotton cloth is concerned the importations are entirely
limited to specialties or novelties and compared to the American production of
8,000,000,000 square yards per annum and an exportation of 565,000,000 square
yards of American cotton goods, the importations from foreign sources of
64,000,000 square yards must, therefore, be considered as negligible.

6. Importations of American raw cotton into Switzerland amounting to
$6 000 000 annually.

in the year of 1927 Switzerland has imported $6,000,000 worth of American
raw cotton. Most of these importations have been consumed by the Swiss
cotton cloth manufacturers and a good portion was used in manufacturing these
specialities, like dotted swisses, Swiss lawns, Swiss voiles, etc.

7. New proposed rates would increase average rate of duty from 35 per cent to
471,1 per cent and more.

Under the Tariff Act of 1922, these importations of specialties from Switzer-
land, paid an average rate of duty of about 35 per cent ad valorem. The pro-
posed new rates of duty will raise this average to beyond 47% per cent ad valorem
and items like dotted Swisses, for instance would, under the proposed tariff pay
a rate of duty of 57N per cent, in spite of the fact that. there are no such hand
looms in the United'States of Amer ca to manufacture this kind of cloth.

8. Enforcement of new proposed rates would exclude Swiss specialties from the
American market and would seriously affect importations of American raw cotton
into Switzerland.

Should the proposed new rates be put in force, it would automatically exclude
these specialties imported from Switzerland in the American market. This would
be a serious blow to the Swiss manufacturers and also would curtail, to a serious
extent, importations of American raw cotton into Switzerland.
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TURKEY

DEPARTMENT OF STATE,Washington, June 18, 1929.
HON. REED SMOOT,

Chairm,& Finance Commi*e, Unit States &nate.
SIR: Pursuant to your request that you be furnished by this depart-

ment with all representations made by foreign governments to this
Government touching tariff questions, I have the honor to inclose
for your information a copy of a note, in translation, dated April 23,
1929, from the Turkish ambassador, with which the ambassador
transmitted a statement by the Turkish Chambers of Commerce
concerning articles imported into the United States from Turkey.

I have the honor to be, sir,
Your obedient servant, J. REUBEN CLAS,€, Jr.,

Acting Secretary of State.

(Translation]

EMBASSY OF THE TURKISH REPUBLIC,

His Excellency HENRY L. STMSON, WasIinglon, April 28, 1929.

Secretary of State.
EXCELLENCY: On the occasion of the revision of the customs tariff

by Congress, I have the honor to submit to your gracious attention
for any pertinent purpose, a statement of the expositions furnished
by. the Turkish chambers of commerce with respect to articles im-
ported from my country.

I beg you to accept, excellency, the assurance of my highest con-
sideration.

' A. MOUHTAR,

Ambassador of Turkey.

STATEMENT

The revision of the customs tariff, in the protectionist direction, suggests
certain observations to Turkish exporters, for whom the chambers of commerce
act as interpreter, being convinced that they are of interest to both Turkish
production and that of the United States. In the last analysis, their thesis
seems also to form part of a many-sided and complex question considered ex-
clusively, if necessary, with respect to American interests. It is for this reason
that these exporters believe it all the more advisable to submit their observations
to the American legislator, as documentation intended to afford a wider per-
spective to his Investigations.

The origin of the economic relations between the two countries goes back to the
first half of the 17th century when, in particular, raw materials from New Eng-
land were introduced into Turkey, and vice versa. This exchange has continued
almost without Interruption, varying In nature, according to the necessities of
the times, chiefly characterized in our days by the industrialization of the United
States, with all its international consequence. The question, accordingly, Is
one of protecting the development of time-honored relations which have already
made the market of the two nations familiar through commercial activities,
firmly established. Thus, just as the United States could not dispense with
Turkish tobacco for example, so Turkey could not do without American machines,
without paralyzing the actuating force of these Importations by measures which,
In the very interest of the many advantages presumed from its maintenance, that
motivation does not commend.
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For, in case such negative intervention might supposedly profit such a class of

productions in the United States, it would in principle be stili much more preu
dicial to economic relations between the two countries. Usually one less foreign
article is one more obstacle to the common interest of the importer and of the
exporter to spread, at the same time, the extent of their national prestige. In
the Orient this is even more true of the United States, the renown of which Is
augmented by these two rles, since they are almost exclusively assumed by
American nationals who are usually more enterprising.

Present and even more, future circumstances deserve the care which should
be mutually given this prestige, inasmuch as the natural wealth of Turkey may
advantageously provide the United States with raw materials, without, how-
ever, injuring the development of native resources, and, on the contrary, American
industry would find an extensive market in a young republic wl~rein radical
reformatory measures urgently require the inception of a work of telinical organ.
ization. This industry has too many advantages for it not to gain a privileged
position in Turkey, with the power to extend toward the Interior of Asia, if
reciprocity of economic interests and the custom of commercial exchanges create
a favorable atmosphere in the two countries. In such circumstances it is all the
more important to guard the growth of that industry since.the latter has not
yet bein able to take the impetus of which it is capable in these slightly indus-
tralized regions, where technology is likely to be developed from one day to
the next.

If one leaves these general views to get to the very bottom of the matter, it
must be noticed that the importation of Turkish commodities is not of advantage
for the original producers only, but also for the American intermediaries. Be.
cause American initiative, represented in Turkey by all kinds of prosperous firms,
dispenses with the intervention of local merchants. It is often the only benefi-
ciary of the progressive increase in prices from the costs of purchase on the spot
to tKose of consumption In the United States. In this sense, it Is accurate to
say that every transfer of merchandise involves American interests in the greater
degree. Furthermore, these same commodities are indispensable in trans.
atlantic industry, such as the tobacco used in the manufacture of cigarettes, or
figs used by makers of cakes and biscuits. In some cases the imported articles.
create a sort of semi-industry as, for example, the cleaning and washing of rugs
after their importation.

But a still more forceful argument can be summoned, if it is considered that in
view of the difference in their quality and use these materials do not compete
with native products, and that they are far irom being able to injure them.
Imports from Turkey consist principally in dried fruits, tobacco, wool and
mohair, liquorice, entrails, dry hides, animal skins and rugs. Of these articles,
tobacco, dried figs, aid rugs are the only ones occupying an important position,
such as merits the trouble of giving them attention and particularly in the case
of the last two which, it appears, are the object of a controversy in commercial
circles. In such spheres there is no serious complaint against the importation of
tobacco the use of which by manufacturers together with the Virginia products
is admitted as an axiom.

That is as it should be. But therefore, this principle of industrial utilization
ought likewise argue in favor of figs of Turkish origin, about whose competition
the farmers of California are unexpectedly concerned. Besides the enormous
advantage which the latter secure from the consumption of their fruits In the
fresh state in the interior, and which already forms a powerful and exclusive ira.
petus for their production of figs, they enjoy the benefit of a better market for
their dried products. The price of these varies between 7% and 15 cents, while
the price of the same article coming from Turkey is from 13 to 22 cents a pound.
If this difference of about one-third more does not keep out the foreign product
it is because it offers different qualities, which are due to peculiarities of soil and
climate. Figs from Smyrna are, as a matter of fact, firmer, more savory, and
have a thinner skin than those from California, only two species of which, fur-
thermore, called Adriatic and Kalinirnia, may give rise to any thought of such
parallel. Hence the necessity for factories concerned to use the Turkish product
and to be interested in it to the point of wanting to assist It by their own means.
Accordingly, and for that purpose, the National Biscuit Co., on its own account
sent some agriculturists and specialists into the Smyrna region last year. It
would, therefore, be inexpedient to deprive American industry, through increased
assessments, of such a useful product which local products can not replace, as
in the case of Turkish tobacco (figs) falling in the same category, from the point
of view of the manufacturer. As regards its direct consumption, there is only a
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very small part so absorbed, the native products keeping it In check everywhere
possible, because of the great difference In prices which amount to frot 15 to
22 cents for the former and always stay from 71 to 15 cents for the latter. An.
other measure which is not less favorable to California is the agricultural law
which, tolerating the presence of worms in dried fruits up to a certain percentage,
must operate against such products in proportion to the distance they come
(and) as the insects inevitably multiply with time.

These difficulties likewise having an effect on the ordinary consumption of figs
imported from Turkey, it can be said that generally speaking they are material
for manufacture or rare delicacies in comparison with the products of California
with which they do not compete because of their different uses. The western
cultivators were only recently delighted with the agricultural law, desiring the
benefit for themselves in the conditions outlined above, but they were soon dis-
appointed when they found that their own totals fell by 4,000,000 pounds in
1926-27 on account of its application. It is to be feared that at present an inor-
dinate protectionist policy will only lead to a disillusionment of the same kind
by disaccustoming the public to this fruit, through lack of savory qualities, or
that it will only result in burdening the consumer, who in spite of everything is
fond of the imported product.

These are considerations of a practical kind against which competitors would
be in the wrong in invoking statistical data which are a mirage. Here are statis-
tics in round figures, as drawn from American sources:

General Imports from Native
Imports T1urkey products

Pounds Pounds Pounds
1925 ...................................................... 46,000,000 21,740,000 19,200,000

2 ...................................................... 43,000,000 22,390,000 22,700,000
1927 ...................................................... 31,000,000 18, 470,000 24000000
1928 ...................................................... 38,700,000 (1) 20,000,000

I Not yet determined.

At first view, it appears that native production increases in proportion as
imports fall and vice versa. However, this comparison is far from being conclusive
in favor of a protectionist system, since it involves no thought of correlation by
a curve drawn according to increases and decreases. If from 1926 to 1926 the
native growers seem t enefit by a surplus approximately equal to the loss to
the importers, the former disposing of 3,000,000 more, the latter of 3,500,000 less,this equilibrium is quickly disturbed in the following years, the difference reaching
from 1926 to 1927, 1,300,000 more and 12,000,00 less, respectively, and in 1927
to 1928, it reverses, being 4,000,000 less and 7,700,000 more. Strictly speaking,
the only possible conclusion to be drawn from these capricious fluctuations i
support of the foregoing statements is that the two classes of products do not
fill the same need. It Is further to be noted that figs of Turkish origin, forming
about half of the general imports, increase together with the California products
from 1925 to 1926. The abnormal deviation which occurred the following year
is probably the result of putting the agricultural law into effect.

As regards rugs, the same observations apply to them with still more emphatic
accuracy. The following tables refer to recent years:

Total cost Yards Cost per
yard

Domestic manufactures:
1923 ........................................................... $199,480,623 83,242,03 $2.39
1925 .................................................. 188,902,890 72,100,609 2.62
1927 .................................................. 101,478,044 6% 658,740 2.45

Imports:
1923 .......................................................... 11,882,294 2,144,818 5.54
1925 .................................................. 10,013,148 2,152,507 7.43
1927 .................................................. 19,218,785 2,437,632 7.88

Turkish Imports:
1927 .......................................................... 2,788,400 384,600 7.26
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Tihus, the last year, the domestic manufacture, three times cheaper, was
worth eight and produced twenty-seven times more, these two last coefficients
having to be doubled for comparison with oriental rugs which represent about
half of the general imports, and carried to fifty-eight times and two-hundred
times more as regards rugs properly Turkish. Further, it is to be noted that
the price per yard fixed for tho imported articles is open to a substantial increase
after importation through the addition of the expenses of cleaning and washing.

These considerable differences in favor of American manufacture clearly prove
that it Is in the first place, too powerful to fear foreign competition and that,
further, iH fills a very different need. As a matter of fact, the two articles having
nothing in common but their name--one being an article of necessity, the other
being one of fancy, of luxury.

It may be noted here that the fall of one parallels the rise of the other. Never-
theless, the absence of proportion between this double movement excludes any
possibility of an antinomy which might be brought up as a protectionist argu-
ment. A difference of about $10,000,000 and yards less appears between the
figures for 1923 and 1925 and, between 1925 and 1927 $27,000,000 and 6,500,000
yards, it being understood that the figures are always declining. The correspond-
ing increase in imports from 1923 to 1925 is only $4,000,000 without variation in
the number of meters, and between 1925 and 1297, $3,000,000 and 385,000 yards.
Thus 10,000,000 less as against 4,000,000 more and 27,000,000 less as against
3,000,000 more are figures which can not be bound by any relationship. If the
appreciable decline of the American textile from year to year is further noted,
it must be concluded that it is due to a condition of saturation explainable by
the limitations of domestic use, always more completely satisfied, or to the com-
petition of domestic products for the same use such as linoleum or mats. In
any case, oriental rugs are, comparatively speaking, objects of art which have
nothing to do therewith.

URUGUAY
DEPARTMENT OF STATE,

Hon. REED SMOOT, Washington, June 18, 1.0D

Chairman Finance Committee, United States Senate.
SIR: Pursuant to your request that you be furnished by this da.

partment with copies of all representations made by foreign govern-
ments to this Government touching on tariff matters I have thn
honor to incloso for your information a copy of a note dated June 8,
1929, from the Minister of Uruguay, with regard to trade relations
between the United States and Uruguay.

I have the honor to be, sir,
Your obedient servant,

J. REUBEN CLARK, Jr.,
Acting Secretary of State.

LEGACI6N DEL URUGUAY,
lVashington, D. 0., June 8, 192.9.Hon. HENRY L. STIMSON,

Secretary of State, Washington.
My DEAR MR. SECRETARY: With reference to our conversation on

Thursday, and following your kind suggestion, I have the honor to
inclose an "aide memoire," briefly stating the observations and facts
mentioned in our meeting in connection with the projected tariff bill.

Thanking you for the interest in the matter, I remain, my dear
Mr. Stimson, with my highest esteem,

Very sincerely yours,
J. VARELA.
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LECA016N DEL URUGUAY, WASHINOTON, D. C.

AIDE MEMOIRE

A notable result of the World War has been the increased trade Intercourse
between the United States and Latin America. From a place far below Its
competitors the United States rose to first place in the goods Imported by
Uruguay. In 1927, Uruguay purchased in this country $25,060,001. In 1928
the amount of merchandise bought in the United States increased to $26,016,798,
more than 25 per cent of all the Uruguayan Imports, by far much more than In
any competitive country.

A few items of goods purchased in the United States by Uruguay in 1928
follow:

Number Value

Tires, automobile casings ........................................................ 34,557 418,429
Cotton arn not combed ............................................ .. 1004, 017 347,691

yuombe yi ............................................................ do.... 284, 054 235,545
Hosiery ................................................................. dozen.. 68,239 100,465
Wood:

southern pine .......... ... ........................ ee.. 23,000 899,910
Oak.......................................................do.... 2,711 250,628

Gasoline ..........".......... . .. .. ............................. barrels.. 405,875 3, 130,142
Kerosene ................................................................. do 180.732 1,313,730
Iron and steel, sminmanufactured ..................................... pounds.. 9,680,780 400,968
Agricultural machinery, tractors ................................................ 319 309,693
Automobiles:

Motor trucks and busses .................................................... ,58 1,039,657
Passenger cars ............................................................... 5,665 3, 764,45
Automobile parts ........................................................... M5, 082

Uruguayan exports to the United States were $10,894,565, in 1927; and $11,-
737 009, in 1928. The result is highly unfavorable to Uruguay, the balance of
trade against Uruguay being $14,279,789 in 1928. The invisible items, too,
militate against Uruguay, which Is still an Interest paying country. Interest
and sinking fund of the external debt, profits of foreign enterprises established
in Uruguay, ocean freights, expenses of tourists abroad, remittances by im-
iaigrants resident In Uruguay, etc., bear heavily upon the Uruguayan debit.
In large proportion, the above mentioned items constitute profits for the United
States, where we have placed important loans and where are received the profits
of the pacing houses and other American concerns established in Uruguay.

It is said that international commerce is triangular, and Uruguay, therefore,
may purchase here and sell its products elsewhere. The theory Is attractive,
perlaps true in certain instances; but it Is not applicable to our situtation.
'Uruguay has Intensified its efforts to increase the selling of its products In Europe
and elsewhere, but the net result Is all unfavorable balance of trade. Tile last
publishc'd statistics in this country (Foreign Trade Series, No. 54, Uruguay,
T1e Pan American Union, 1929) read as follows:
Total Imports In Uruguay In 1927 (real values as distinguished

from the tariff values) ---------------------------------- $100, 469, 000
Total exports from Uruguay to foreign countries -------------- 96, 418, 000

Balance against Uruguay in its whole foreign trade more than 10,000,000
Uruguayan gold pesos (1 peso equal to 1.0342, par value United States currency)
according to the figures lblished and as estimated by the Pan American Union.

The balance of pitymemts as already stated is even more unfavorable, o account
of the invisible factors referred to before.

In tile circumstuices, the great and rich market of the United States was
naturally looked upon as promisilg. The interest of this country in an enlarged
foreign commerce, owing to its gigantic production is self-evident. Therefore,
the mutual advantages il pronotlig intercourse were so apparent that the future
appeared very encouraging. The nlmorable visit of the Ilon. Herbert Hoover
to South America gave great impetus to the plans of increasing trade and Inter-
course for the Onttmial ieneilt. Oilier Inl)on(erables bear on the situation, but
more trade will bring more friendship and closer relations.

The expniisioi of American civilization and stal(iards ill South America have
been to the real advantage of the people c(.(ceriied. It will bring prosperity
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everywhere and the probability of enlarged markets for the products of the
United States. Prosperous rich countrio of unlhned possibilities may be very
important customers in the near future. The dry numbers of present statistics
do not reveal the whole truth. There are imponderables to be considered, the
possibilities of to-morrow.

The projected tariff is not helpful. If the increased duties on wool, meats and
hides are finally enacted, Uruguay will be forced, not as a deliberate decision but
as an inevitable result of its diminishing purchasing power, to curtail materially,
its buying of automobiles, gasoline, agricultural machinery, lumber, iron. cotton,
fruits, etc., in the United States.

It seems that the perspectives are similar in several other Latin American
markets.

Any action that the department may take toward moderating the mentioned
difficulties in trade intercourse, will represent a measure of constructive Pan.
Americanism.

6:131(-2)w-v o. 18, F C- 14
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ARGENTINE REPUBLIC
DEPARTMENT OF STATE,

The Hon. REED Smoo, Washington, August 20, 1929.

United States Senate.
My DEAR SENATOR SMOOT: I inclose for ylour information a commu-

nication, dated July 12, 1929. from the Asociacion Nacional do Agri-
cultura, of Buenos Aires, Argentine Republic, with regard to tariff.
The Vice President has referred this communication to ine with the
suggestion that it should be sent to your committee through this
department.Sincerely yours,

HENRY L. STIMSON.

ASOCIAcIoN NACIONAL DE AGBICULTURA,
SAnMIENTO 385 Dmuccid TELEF6NICA Y TELEGRIXFCA "IIETIIO 2507,"

Buenos Aires, of July 12th, 1029.
To the honorable Senate of the United Slates of America, Washington.

DHAU Smts: The pending menace to world's economy, contained in the ex-
traordinary rise of your country's tariffs, affects very seriously our farming
produce.

Although our Government has not joined into the general protest, this doesn't
mean that the population of our country is indifferenit to your intentions.

Wo know that Argentine produce arc responsible to a great extent for the
disorder iii prices ruling on the world's markets, as they were manipllated up to
the present time by concerns, Ibar of any interest Il their vale and in an orderly
marketing of same.

There is a strong movement spreading throughout our country ahning at a
permanent orderly marketing of all produce.

Your Presidcllt lhoover on tie occasion of his visit here was informed (if this,%
and that much more could be awaited in benefit of yutir own and our farmers
from an organized marketing than from vexing high tariffs.

Your relief law, duly handled by ablo men, soon will find tie way to distjilmte
any surplus, where people in nced, gladly will absorb same.

It struck our attention to know of big districts in China and Russia being close
on to starvation, and on the other hand China wanting 100,000 kilometers of
railways and everything else modern life requires.

These enormous fields for your active men's abilities offer the solution to what
is pre(occu)ying us fill.

Please consider that the ill feeling all over the farming popllationl will reflect
Itself in the very instant each individ|tnl his to decide on a, plirchase.

It Is most important to you to know that other industrial countries are prepar-
ing to take advantage of what you are causing hi a population, accustomed to
use only Amnerilan machinery, motors, trucks, and so on1.

Let orderly marketing be tho lead fi yoar decision and give world's economy
a chance to , etle ill An. friendly way difliculties of intercourse, instead of decltring
tan econoimical war bv voinr tariff scheme.Most sincerely,

Joa t m:wm:s,
President.

2(09
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AUSTRIA se
t

DEPARTMENT OF STATE,
Washington, August 22, 1929. erThe Hon. REED StOOT,

Chairman Fivanee Committee, United States Senate.
Sin: Pursuant to your request, that you be furnished by this de-

partment with copies of all representations made by foreign govern-
ments to this Government touching tariff questions, I inclose for your H
information a COpy of note No. 1875/84, dated August 16, 1929,
from the Austrian Legation concerning allegedly incorrect, figures
submitted to the Senate Finance Committee in support of a motion D
for higher paper tariffs. th

Very trily yours,in
e. P. COTTON, 

th,

Acting Secretary of State. As

AUSTRIAN LEGATION,
Washington, D. C., August 16, 1929.

His Excellency Mr. HENRY L. STIMSON,
Secretary of State, Wash4ington, D. C.

EXCErL,1NCY: The Association of Austrian Paper Manuifacturers
has through the Austrian Chambers of Commerce (alled the attention HiF
of this legation to certain allegedly incorrect figures submitted to tile
Senate Finance Committee in support, of a motion for higher paper
tariffs. The actual volume of domestic, (American), reductionn is, the
according to the statement of said association, much higher than the rai,
figure a)pearing in the pertaining reports, while the actual amount. of
foreign imports into the United States is considerably lower than the Co
figures submitted to the Ways and Means and Finance Committee.

Based on authentic figures tle paper imports from foreign countries of
amount to merely 5 per cent of the output, of domestic manufacture. cer

The advantage of lower costs of production in Europe, respectively Ani
Austria, is restricted to handinade and fancy paper, which is v(Iy by
little, if ally, prodliced in this country, while the qualities chiely stat
manufactured in the United States in iimiss production can bent T
foreign competition not only in this country but even in the home 5 l)
markets 6f the said competitors, coi

It is the opinion of the Austrian paper manufact urers tlat the It
influx of foreign ware hadi a stimulating effect onl the American paper which
industry and that a considerable raise of duties as l)roposed ill the Amnc
new bill would be lar(lshil) on foreign, respectively, Austrian exporters afte
without benefiting Amiericiil domestic industry. the

I have the honor to bring tile above-outlined representations of the
Austrian Paper M'anufacturers to'Your Excellency's attention for T
further discretionary use. lea

In longg so I wisi to enl)iisizc' uittc. lack of intention of the part "oo(
of this legation to interfere witi internal legislative measures. 1 amr
fully aware of the fact tfiat Congress can inot be (ailed uipon to coi- Fr
crn itself in interests of foreign nanufatuiers. But as the impression some
)revails, that no (hitanges in tile tailif are contemplated beyond those T

required for tile Protection of Aerican interests, we feel such repre- and,
(l(iii(
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sentations may be accepted in good grace as additional information
to be used in legislative deliberations.

Accept, Excellency, the renewed assurances of my highest consid-
eration.

EDGAR PROCHNIK.

DEPARTMENT OF STATE,
Washington, August 30, 1929.Hon. REED SMOOT,

Chairman, Finance 'ominittee, United States Senate.
SIn: Pursuant to your request that you be furnished by this

Department with all representations made by foreign governments to
this Government touching tariff questions, there is inclosed for your
information a copy of note No. 1968/84, dated August 24, 1929, from
the minister of Austria, submitting representations made by the
Association of Austrian Paper Manufacturers.

Very truly yours, . R. CASTLE, J'.,

Acting Secretary oJ State.

AUSTRIAN LEGATION,
Washington, D. C., August 24, 1929.

His Excellency, Mr. HENRY L. STIMSON,
Secretary of State, Washington, D. C.

EXCELLENCY: In pursuance of my note dated August 16, I have
the honor to submit to Your Excellencey more detailedd -representations
raised by the Association of Austrian Paper Manufactures as to
depositions made at, the hearings before the Ways and Means
Comnmittee.

According to official import statistics of the year 1928 the volume
of imports "papeteries," (this is the particular article chiefly con-
cerned in Austrian paper exports), amounted to $740,000, while
American production reached the total of 815,000,000 as conceded
by manufacturers at the hearings, and of $18,000,000 according to
statistics.

The proportion between import and home production is, therefore,
5 per cent, and not 10 per cent, as stated by Mr. White before the
committee.

It is obvious that such a small percentage of importation, (in
which Austria shares with 1 , per cent), can by no means endanger
American lpapeteries industry, which produces also writing alper
after Austrian and French piatterli by machine in quantities enabling
the exportation and COmletition of American-made Vienna and laris
paper in almost all foreign markets not excluding France and Austria.

The manufacturers of papeteries stated before the Ways and
Means Committee that their articles are fancy--respectively luxury
(oods chiefly bought by women. Foreign imports, therefore, must
increase the variety of selection and stimulate thereby the sales.

lFrom these two lust-mentioned viewpoints, Austrian inlports had
some beneficial elfect on American paper trade.

The paper goods referred to in this note are chiefly handmade
and, therefore, constitute an article which hardly falls ino scope of
dIoiletic industrial expansion.

211



212 TARIFF ACT OF 1929

It is our sincere belief that an increase of duty on papeteries is
in no way imperative in regard to adequate protection of tile pertain-
ing American industry, while it is apt to eliminate Austrian trade
with the United States in this article, which although very modest,
($120,000 to $150,000), is almost a life question for the paper industry
of Austria.

Your Excellency would greatly oblige me by bringing the afore-
said to the attention of the appropriate authorities.

Accept, Excellency, the renewed assurances of my highest
consideration.

EDGAR PROCIINIK.

BELGIUM

DEPARTMENT OF STATE,

Hon. REED SMOOT, Wa.hington, August 13, 1929.

Chairinaa Finance Coininittee,
United States Senate.

Si: Pursuant to your request that you be furnished by this depart-
ment with copies of all communications with regard to the tariff
received by this Government from foreign Governments, there is
inclosed ro. your informationn a copy of a note, dated August 2, 1929,
with inclosures, from the Belgian ambassador, the inclosures to this
note being statements from Belgian manufacturers of commodities
affected by the tariff.

Very truly yours, J. P. COTTrON,

Acting Secretary of State.

WASHINGTON, August 2, 1929.
The honorable the SECIIETARY OF STATE,

Department io State, Washington.
SiR: Referri'ig to my previous communications in regard to the

proposed Hawley tariff hi il, I beg to inclose herewith four statements
from Belgian manufacturers which my Government has instructed
me to forward to you for the consideration of your Government.

I avail myself of this opportunity, sir, to renew to Your Excellency
the assurance of my highest consideration.

PRINCE DE LiNE,
Belgian Anmbassador.

USINES PETEIMS LACIOIX S. A.

IIAIIEN-VITItA UPIIANI E-DECACOMANIE

FRIDAY, JuLY 12, 1929.
With reference to your letter of the 10th instant "Direction B. Section A. C.

in relfiy to our lines of 3d ditto, we beg to confirm that we are in connection with
the Iluited States since several yetrs for the sale. of transparencies printed litlho-
graphically and called Belgian Signs.
p Similar articles, of course, are made in the United States at lower prices and
we had to make large sacrifices before we succeeded in getting our customers.

In spite of this, our prices relmnin still (earer than those of our American coin-
ltitors, and when we get the preference it is only on account of our quality and
finishing.
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Our profit is thus very narrow, and if the new custom duty, which calls for 40
per cent ad valorem in not more than five printings and 50 per cent ad valorem
over five, should be applied we would be not longer in a position to quote accept-
able prices.

By the way, we beg to observe that while the American tariff requires 50 per
cent ad valorem, similar articles call be imported into Belgium at 750 fr. per
10OKo which represents not more than 3 per cent ad valorem.

DivisioN CHROMOS-VITRAUX
Le Direlteur

S. A. " CACAO-CIIOCOI, AT KIVOU"

105 CEE DE LouVAIN-VILVORDE.
Vilvorde, July 15, 1929.

The Belgian Chocolate and Confectionery Industry is doing a regular and
interesting export trade with tile United States of America. The articles that
American buyers import from our market are particularly all fancy novelties in
foil, the laboi in America being too dear to afford manufacturing of themn.

The big and important bulk trade of chocolate in the United States of America
is exclusively in the hands of the American manufacturers, who have their
factories organized and fitted in such a modern manner, that all competi.[n
from elsewhere is excluded.

At no time, during the last 10 years the importations of chocolate and cocoa
have been more than 1 per cent of the value of chocolate and cocoa inanufac-
tured in tile United States. In other words it has always been very trivial
compared to domestic manufacture.

For us that small percentage of trade with the United States is very important
and it Is easily understood that if tile duty should be increased from 173/ per cent
to 40 per cent, as it is proposed in the nlew tariff law, such increase will have
practically, as consequence to eliminate entirely the business.

There Will not be anv' of the American chocolate manufacturers who will
have an advantage of those facts, they are themselves in the impossibility to
manufacture the nirticles that we are used to export to the United States. The
('nI% consequence will le that the American public 'ill not find any of those
articles, or that prices will be so high that it will be impossible to buy them.

We hope that these reasons may induce the authorities of tile United States
to make a serious reduction lit the new proposed tariff of 40 per cent and if not
maintaining the old 17Y2 per cent rate, to stay something closer to it.

S. A. CACAO-CIIOCOLAT " KIVOU ".

SUPI'LEMINTAItY NOTE OF MANUFACTUIRI.RS OF FLAX

Under the present tariff schedule, fabrics of flax weighing less than 41 ounces
to the square yard are subject to all import dity of 35 ier ccit ad vahorem,
(fabrics of flax of other categories being suil)ject to still higher rates of duty).

According to the new paragraph 1011 of the proposed tariff bill, only'fabric
weighing less than 4 ounces per square yard will le subject to this lower rate.

Fabrics of flax weighing between 4 ounces and 4/ ounces to the square yard
will, therefore, be taxed at the rate of 40 per cent, Under paragraph 1010 if iheir
width exceeds 36 inches, or at the rate of 55 per cent under laragraph 1009 A if
their width is less and tile utumhr of threads to the square inch is less than 100.

BELGIAN PRICKS

The first exlrtations of bricks from Belgium to the United States took place
in the year 1025, and owing to the efforts of the Belgian prodhicers Belgian bricks
were ,oon well known il tile New York market.
In 1926 time nIuited States restraiined the Lrick imlortation by compelling

the exporters to pit Ioi every brick having the American size the tivirk of origin;
this rule affected Belginn chielly, her brick hling of Aitierican size.

Today the itew l'opposed tarlif bill eontemplates a duty of $1.25 per thousand
bricks. There is no dobt that a $1.25 d"ty would Completely stop Belgian
exprtatiions to tit' United States. The cost of a thousand bricks oin docks lit
Antwerp aii counts to aboit. $4.30 or $1.65, mtid tie(; freight per thollsatid is from
Sti to $1.50, tlis b'iliilig tie i11ittilnuinl cost oil ihe New York docks, without
alny oilir ('llh rgis ir profit, to $10.3). At tile pr(,.t'iit tiie it is Issible to get



TARIFF ACT OF 1929

American bricks In Now York at a cost of $10.50 or $11 in the same conditions
as the Belgian bricks.

Tile Belgian brick indtistry should not, indeed, have complaihed if the (lilt%
was necessary in order to est:ibiisli fair c(olipetition, bit. tihe reasois suilmlitt(c
to the Ways and Means Committee hy the Anerican industry were b:aised on
statements which seeln to its niisleading and erroneous. Among the reasons
alleged were:

1. That the Belgian brick is nade of lieal) low-grade material.
2. That the Belgian exportations into tile United States were practically un-

limited, and could reach 87 per cent, of the United States brick markets.
3. That tile introiiction of Belglan bricks causes a lack of work for a great

ninlber of American brickinakers.
4. That tile cost of Belgian brick is sinnll and prevents fair colptitionl, and

that this small cost is the result of cheap labor or of cheap transportations as
ballast.

5. That price of Belgian bricks is from $1 to $1.50 cheaper than American
bricks.
6. That for tie aolve-len lioned reason ins the Belgian exports affect tie staillard

of life of American brickmakers and also tile profits of brick ianuifactirers.
Ii response to the foregoing allegations the Belgian brickinakers state that-
1. The chlaracteriatimi of the Belgian brick ts "a heall low-grade material"

was ifade .it it leeting of the Ways anld Means Commnitte (i JamiiarY 10, 1929.
However, tests were aillide at tle; Collnlia U niversity in New York, mli(1 the
result showed that tie Belgian brick not ollly reaChe(l ibut far exceeded tile
specifications olf the Americoln Society for Testiig Material for high-quality bricks.

2. The Anniericati hrickimakers claini thai lie imlpi'otti(mis of Belgian bricks
ilto the Iliited States c1dd reach 50),000t0,(0lt) bricks. This stetellililt dov's not
take into considerationfi tie capacity of IrolluctinI of tile Belgialn briekwtnks, nor
does it take into 1oni(lCiation the fact that ti(' Belgian brick ianufactirers 1 (lre
able to reserve OlIl t limited (Iaidity of thlieu' Ir€ttictimi for the Aiei'rical
market. 'lel total imp!lrtalht of hriek.4 received by t lit! United Stat's hnas l(civ

only a few hiindrcd millimnis, in which i the l'lgialn share was a, follows:

.121 I . 1425 1926 . 11127 . I2

.. ... ... ........ . . . .K...411 7.t2$.... ..~ I.1$.Ml 74 7itoO.... .... . . . . .. ..

" h .... ... ....... V0. MD, .O N; H 7. -liti2. IN0 A O){ 7, .121), OM(X )' 7. 627. WO ,). 00
C fott l la l Nu.w Ye~rh.. :INl )o 01,1 . , I 1,)vO 9 1,31iNY I K)% 1, 2M), (N), IN$)I 1,'2 1.0HPlix','

11111 ui1tlt i ll , of Ihlgiall
brt ks. ..... . . ................. .II, ,T, (NNW ;), im)7, I111 7S. Iso. (IV 1 :,. 1i3. (M41

Jerv't ai,!t of l [ v iltlr- Ii
!Iflm , (perei'Co l . . . . .. . .- t).5 "',1 1 I.U . . . .. ...

Il r'ulltugo Iof ufn 'l~l. tl l ili.i

(It'r (ill) . ..... ...... ....... . ...... . 4.30 I. #i 1't ill -l. fi

AVelag': 0 iin111 it f i l i ohl4:1 I. it f i 'u lti stift: -I'1l ir coit (if tllt Now Ytrl. tttiai lli,-
tIion, mollst o~f flill Ilh t-hn bihk itllt! 'O hili i' IN ewl~ Yil'k.

It lits ieein said that tie Belgian rick Collh ril, y witterwity, 87 per ('('it
of the Americani marketst, andi4 that it coild be sold at it h llorice, lrovelitihig
colilletition Ii such iiterhtr milrkets is (hiago, St, loulis, Milieapolis, aill the
great 'ities of the Central West. hlt freight rates which ilillrldenil Belgili brhik
ald whih relCll'e.tit, ill the aIse (If New York, lorc tliiii 550 ler ('ent (If the
price, niltike sl('h It lll'o.lLtL iilpoiIssilihe, esleilily Ias thle price lf Aniericaii
irh,'l(ki i oilier iiliket- ill' iilf'i, ll tilt li t h il'i (f the Belgian b bricks ill New York.
Ii CliigoI, lite (list (If .Aiii'i('aii llrik wL, ili 11)211, l'oi ,iii $8.72 iL thoiiild.

At silh rates, le itl'rk('ts (if C lit 'lg, St. ioili, i iiitl Miiil eipol is tre lirlItied
markets foi' tle Ielghni h Irivis. (iil t i other llindI, the limiteti (lUiiility Elf
Belgini lIriks lvli'ilhlle for ('Xolli't t the Uiiited Stit(s (h5 iot ilmake it llls. ille
t) re'l'h i l .Alini'vii iiilrkt s the New York iillket alhlile, wheree Belgiaib~ricks itliiit toi mliy %,il 93 pr v'elit. oif flit( hnval colisiinipthi), is Cvilpiulle of
('insliilinig with (:15(1 sulch adititiinl Belgian llriks its may he available for

3.' The i:inlolr:Ltih1: of I1'lIgiait bricks dles litit take work lL'aLy flrolm Ameilc('ni i

brickniiekei'. lit ded the 78,1.Mti,(lt0t) lrl(k iilportll ihi tie IUiiited States li
1127 rep)re.shlts -(ll tlhe wt'rk of 26 110 it vii'khig 311 iyS.0 , Till, ilverLge liro-
di(iii of ili Ailri'Ln ol'kei', h(hig I,0l)) Icrks a (lahy, we o!)taLii

78,1801 00II
j "I 6011 '.11) o 1111 0
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4. The cost of Belgian brick does not prevent competition. The cost per

thousand Belgian bricks is not $7, as stated before the Ways and Means Coinl-
mlittee, but $10.30, mlinimum-eost and freight. The cost of the Belgian brick
is not the result of a small percentage of labor per tlioisaid bricks. It was said
that the cost of labor in Belgium amounted to between $0.78 and $1.14 per
thousand lbri('ks. Bi the Belgian producers affirm that tie making of bricks
in Belgian factories requires an average of two (lays' labor at the rate of $1.50
per day, or $3 per 1,00) bricks.

It has been alleged, too, that bricks were imported as ballast. As a matter of
fact in 1925 to 1927 the freight was $6.50 per 1,000 bricks, and $6 in 1928. This
rate has been confirmed by the conference of the shipping lines of North America,
to which the American lies belong.

5. As to the allegation that Belgian bricks are sold in the American market
at a price from $1 to $1.50 lower than tie American bricks, it appears from a
statement of the Belgian exporters that 90 per cent of the total imports of brick
into the United States was handled through the Finiacor Corporation of New
York, and that although bricks were quoted on the New York market as low as
$10.50 to $11 pr thousand, the Fianacor Corporation consistently maintained a
higher price aid that no Belgian bricks were ever sold at as low prices as those
above mentioned.

It was represented to the Ways and Means Committee that the importation of
Belgian brick was the only cause of the low prices prevailing in the brick market.
As a matter of fact, this situation is the direct result of the increased American
prIroduction and o, competition between American ma nufacturers.
6. I'lie imlortations of Belgian bricks have not affected the standard of life of

the American brickniakers; the statistics of the Department of Conmnerce show
that the wages have increased, that the mnuimber of workers has also increased,
and that the rod(tietion has itself increased. The proposed measure voted by
the house in the new tariff bill, i. e., a duty of $1.25, would prevent entirely the
ilitr6(luction of Behlgian bricks into tile United Stat(,S. it means for Belgian pro-
ducers the loss of a market of about 60,000,000 bricks of American size or about
100,000,000 bricks of tile size called "boom. ' Those quantities of bricks repre-
sent more than 20,000,010 francs in the commercial Imdget, of Belgium, a loss for
brick factories, and shipping, also a danger for tile Belgian market. It. is to be
otedI thlt. tie Ways all(1 Means Coimniittee did not accept the re)r(seitations

of Alvleriean producers, all( instead of it duty of $5.25, as ask(( bv certain Aimer-
it'an interests, pill it duty of $1.25 per tlo(;usand bricks. The nagazine Brick
aind Clay Record, \,oliu e 74, No. I1, Mav 21, 1921, quotes Its follows Mir. Stod-
dard, innillger oif the Commoni Brick Maitiufactir('rs Assiciat ion (if Ameiica:
"Miililsoin River brick ininiiifictirers expresmed lenselves its satisfied with tlhe
$1.25 per 1,001) dity which is proposed by ilie Ways an(i Mlns Committee.
While this rle is generally looked uipoin as very moderate protection, it is coil-
ceded thlit the iilili object, aftcri all is to get brick oil the free list, so as to make
it, possible for tile industry to properly defend itself against (dimlnihg umder lie
flexible pr visi is.

It is evident that. thle 'flexible trilf provisions' which they ilso seek woild
cibll(h thei eveniitimlly to o)taii the rte which tlhey desire .

I)IEA1I'ATMINT O' STATE,
TI'l a.hington, August 16', 1929.'fhe lin. Ill.;nl SMO(T,

(hirban , Finance Committee, United States Senate.
Sift: Pit usaillnt to your requ(Iest that yol he fur'nished )' this depart-

llent with COlies of*1all r'eIreseltition'm little by foreigi'governln('iit

to this Gove 'ilnielt totIhillg tu'iff fillestiolis, there is inclosed for
youln information i Copy of it note from the Belgian ainl)assador,
(ilted August 8, 1929, inclosing two Iienlor'indi received by him from
Belgiii niiintulacitlrels ill regard to the Collteill)i (l ted iilireilse il (iluty
O il) iili(n steatic acid.

Very thilly yOuir.s,
II L~iNli 14. S'rluSON.
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I should like to file with the committee a table from the Unieg
States Tariff Commission's book, Colonial Tariff Policies, which
shows the different types of duties which are assessed by otlh
mother countries upon their colonies.

(The table referred to is as follows:"

TABLE 8.-Colonies classified according to import tariff system

[From Colonial Tariff Policies, United StW.e Tariff Commission, 192]

Assimilated Preferential Open door

Algeria, French 0nd
China,' Tunis,$ Mad-
agascar, Reunion,
Martinique, Guade-
loupe, New Caledo-
nin 1'ench Guiana,
Gaoon.

..................o...,

Formosa or Taiwan,
Saghalin, or Karafuto,
Korea or Chosen.

French West Africa, Sene-
gal, Guinea, French Oce-
ania, St. Pierre, and Mi-
quelon.

o..o...o.................o

Dominions: Canada Aus-
tralia, New Zealand (Cook
Islands),' South African
Customs Union (Union
of South Africa) Rhodesia'
(Basutoland, Bechuana-

Coloniw: Trinidad, British
Guiana, Tamalca and Cay-
mans (Turks and Caoco),
Barbados, Leeward Is-
lands (Dominica, Mont-
serrat), St. Christopher
(Nevis), Virgin Islands,
Antigua, Windward Is-
lands (Grenada, St. Lucia,
St. Vincent), British Hon-
durap, Bahamas, Cyprus,
Fiji.

Britrea Somalia,' Libia..

.......................... Mozambique,' Angola,'
Cape Verde Islands,' Por-
tuguese India, Timor, Sao
Thome and Princlpo,'
Portu e.o Guinea.

.......................... Fernan o Po,, Spanish Gul-
nea, Rio do Mro.

Porto Rico .............. Philippines, Virgin Islands,
Guam.

Countries

lgium .......
rane .......

'Diftereatial export duties.
One or two Items of differential export duty.

I Anglo-French Condominium.
'Now named Tanganyika.
J L3 relation to New Zealand, the Cook Islands constitute an assimflated colony.
'Northeastern Rhodesia lie within the basin of the Congo and maintains the open door ln accordance

with the general act of the Conference of Berlin, 1885. The rest of Rhodesia has greater preferences than the
ether territories In the South African Cuitom Union.

IFormerly British East Africa.

Germany
merly).

Great Britain ....

Italy .............
lapan .......

The Netherlands.
Portugal .........

$PAin.........

United States....

Belgian Congo.
French Morocco, Fros[

Somaliland, French Wut
Africa, Dahomey, Ivsoj
Coast French dIt
French Eqjua torial Af*mrnnJuar ,lNw Hebrides.$

German East Africa,' (g
man Southwest Akrr
Karnerup, TO, Ge
Samo ew ulnes, it
o (Iow territory).

British India' Newfoun4.
land, under Austrlk
(Papua, Norfolk Island),

Colonies In Asia: Ada,
Ceylon, Straits sewt
monte, Federated Ml
States (Perak , Selangwe'
Negrl Sembilan' PalaW'
Protected Malay 4t8t
(Johore, Kedsh, Pefti
Kelantan, Trenran)
Hongkon Wehwo|leedterritory).

Colonies in Africa: Nifgat
Gold Coast., Sierra Loew,Gambia,' British Somali.
land, Kenya,' and Ugani.
Zanzibar and Femba, Ny.
asaland, Egypt, Anglo.
Egyptian Sudan.

Other colonies: Gibraltr,
Malts, British North BP.neo, Brunei, Sarawak, Tot

, Solomons, Gilbert ad
,llco Islands Maurith_,

Seychele, alkland Ib
lands, Bennuda, St. Bl.on&.

Italian Northern Somalfisad
Rhodes.

Kwangtung (leased terl.
tory), Kiaochow leasedd
territory).

Dutch East Indies, Curamee,
Dutch Guiana.

Macao, Portuguese Congo.

Camry Islands, Spanish
Morocco, Melilla and
Ceuta.

American Samoa, Canal
Zone.
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Senator BINGHAM. Your theory is that if England had not bothered
us by taxation when we were a colony, we would still be a part of
England? Is that it?

Mr. HOLMAN. I did not mention anything about those relationships
at all. All we are asking for is that this principle now be applied,
since the failure to apply it bears rather heavily upon the farmers.

Senator SiMoNs. I understand that your contention is that as
long as we retain the Philippines, and give them free access to the
markets of this country, they become more particularly competitors

of the farmer than any other class of our people?
Mr. HOLMAN. That appears to be the case.
Senator SIMmoNs. And we are assembled here for the purpose of

relieving the farmer?
Mr. HOLMAN. Yes, sir.

- Senator SIMMONS. And therefore, you say, we ought to begin with
the Philippine Islands?

Mr. HOLMAN. Yes, sir. The burden of carrying the Philippines
to-day rests more heavily upon agriculture than any other single
class in America.

Senator BINGHAM. Do you believe that the farmers as a whole,
then, are in favor of Philippine independence immediately?

Mr. HOLMAN. The farmers ask for equality of competition. It is
my judgment that if they fail to get it through the tariff, we are just
st tWe beginning of the agricultural demand for the freedom of the
Philippine Islands.

Senator BINOHAM. Is that a threat or a promise? [Laughter.]
Mr. HOLMAN. That is a prediction. [Laughter.)
1 wish to thank the committee.

STATEMENT OF JOHN M. SWITZ W YORK CITY, RPRfE-
SENTING THE PHILIPPIN DER OF COX-
NERCE,

(The witness was dmittee.)
Mr. SWITZER. Mr te,_.

appeared before thsub-
t. I devoutly pinerIlands might hay1 on

vacation. I w
to-day. I am

The CHARMA
0ou have alread t.1, aughter.]j s
Senator KIN.

have spoken to n
Mr. SWITZER. 6
Senator KING.
Mr. SWITZER. Yo
Senator KING. It.
Mr. SWITZER. So far an, pos-

.sibly I have met Senat minute;
and I do not recall ever meet committee.

The CHAIRMAN. I forgot tht a vacation.
Mr. SWITZER. Thank you, sir.
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Senator BARKLEY. Mr. Chairman, you would not want to make a
public record of all the private conversations that have occurred on
this tariff bill; would you?

The CHAItMAN. If 'we had time, I should not object.
Mr. SWITZER. Mr. Chairman, you mentioned this afternoon the

question of time; and I felt as though I might be doing a favor to
this committee to say nothing but refer to the fact that I have made
a statement before the Ways and Means Committee. A good del
has been said here this afternoon, I think quite rightly, about not
duplicating. I have submitted an extensive brief before the Ways
and Means Committee. It pretty well covers everything that I have
to say. I do not know, in the name of the Lord, why Ishould take
up your time here to duplicate that.

Senator KING. You are opposed, then, to treating the Philippine
Islands as a conquered province for the purpose of imposing upon
them duties and taxes and policies that are not applicable to Amer.
icans? Is that it?

Mr. SwITZER. Yes, Senator. I spent 20 years in the Philippine
Islands. I went there with the first military expedition in 1898. I
was in business there all those 20 years. I left there with the kindest
feeling in the world toward those people. They deserve the kindest
treatment at the hands of the American people; and to me it is per.
fectly shocking to have such proposals made as were made here this
afternoon by thegentleman who preceded me.

Senator BINGJAN. What did you think of his ethical argument?
Mr. SWITZER. I did not think a damned thing of it [laughter]; and,

Mr. Chairman, I am only taking your time now because of some of the
remarks made by the gentleman who preceded me.

He spoke about the early tariff policy of the United States toward
the Philippines proving that we have not intended free trade. If that
early policy shows anything, it shows that that is not true.

Our treaty with Spain provided that for the first 10 years the mer-
chandise and vessels of Spain should enter the Philippine Islands on
the same conditions as those of the United States. Up to that time
the principal imports into the Philippines came from Spain, because
it was a Spanish country, and naturally they would continue that way
for some years. If we had instituted free trade between the Philip-
pines and the United States at that time that meant free trade then
between the Philippines and. Spain. There would have been no
revenue for the Philippines. For that reason for the first 10 years
of our occupancy of the Philippine Islands the United States paid full
duty on its products going ito the Philippines; but, to disprove the
statement of the gentleman, your own Congess passed a bill charging
products of the Philippines coming into the United States only 75 per
cent of the regular duty, but we paid full duty on our products going
into the Philippine Islands during that 10-year period. Does that
look as though we did not want to have a policy that was helpful to
the Philippines?

At the expiration of the 10 years, in 1909 free trade between the
Philippines and the United States was provided for by Congress, the
only exception being a limit of 300,000 tons of sugar and a limit on
rice and a little something on tobacco. Of course, as to rice it was a
joke, because never in the history of the Philippines up to that time
or since, was rice exported from that country; and the provision of a
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imitation of 300,000 tons of sugar was put in there merely to ease
the passage of the bill.

The CHAIRMAN. What did you say the reason was?
Mr. SWITZER. To ease the passage of the bill. Perhaps some

objection was made at the time-
The CHAIRMAN. Oh, nol I was a member of the committee at

that time.
Mr. SWITZER. Well, what it was I do not know. I assume-that is

true. I was over in the Philippines, trying to lay up a dollar.
Senator KING. Coming to the issue, what do you think ought to

be done now?
Mr. SWITZER. Senator, will you pardon me just one second?
Senator KING. All right.
Mr. SWITZER. In 1913, under a Democratic administration-bless

their souls for itl-they did away with all limitations; and that has
been the policy of the United States since then.

In my brief before the Ways and Means Committee, gentlemen, I
have quoted from the reports of your own committees back for over
25 years, showing that the avowed intention of both political parties
was to treat the Philippines fairly, to treat them helpfully, to give
them free trade.

The gentlemen who preceded me a minute ago said that if we make
the Philippines prosperous they will not want independence. Gentle-
men, do you propose to paralyze the industries of the Philippine
Islands in order to pave the way to give them independence? That
is the kind of independence he proposes to give them? Is that the
policy of the United States toward those islands, and is that what
we have been in the Islands over 25 years to do? I am ashamed to
hear any man come before this committee and call such a policy as
that "ethical"!

Senator EDGE. Can you answer this question for information?
Is there any material difference, and if so what is it, between the
section that referred to our treatment of the Philippine Islands under
the Underwood bill and under the existing law and under the bill now
under discussion?

Mr. SWITZER. Senator, I can not answer that, because I do not
remember looking at that statute, but I doubt it.

Senator EDGE. Outside of the limitation in regard to sugar to
which you have already referred, is there any material difference?
You can answer "yes" or "no."

Mr. SWITZER. I do not know of any difference. I do not think
there is any difference.

Senator EDGE. That is what I am trying to find out.
Mr. SWITZER. So far as I know there is not, Senator.
Mr. Chairman and gentlemen, the gentleman who preceded me

also made what he graciously eventually called only a "prediction,"
not a "threat;" of independence. It would appear to me that before
the House committee, the restrictionists such as the gefitleman who
preceded me apparently lost hope of having any restriction placed on
Philippine products. They have come to the conclusion, apparently,
that there is something inconsistent about the American flag con-
tinuing over the Philippines and then putting a restriction on their
products. Evidently they have read the reports which show the
statements by the committees of Congress on this subject favoring
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free trade between the Philippines and the United States. N
Mr. Chairman, they have come to the conclusion, as I see it, that ti
country will not stand for restriction as long as our flag is there. C,
se uently, the next logical thing is for them to run to Philippinein eendence.

What a spectacle, gentlemen, to have men como before this coi
mittee and stultify the United States, stultify its 25 years of splendid
work in the Philippine Islands, and scuttle our position over the,
just for a few paltry dollars! We have had a splendid recording
those islands. I spent 20 years there, and I am proud of that record.
but I would be ashamed of it if this committee or Congress followed
the advice of the gentleman who preceded me.

Senator SHORTRIDGE. What is your position?
Mr. SWITZER. My position, Senator, is that as long as we rec.

nize our obligation to the Philippine Islands-and that obligation
was clearly put by McKinley, and it has been put by several Pru&
dents-our duty is to help those people get on their feet; and whether
we are ever going to give them independence or whether we are not
going to give them independence, our first duty now is to make theta
prosperous, to help them economically so that they can support
that splendid superstructure which we planted there-the su et.
structure of modern civilization, of modem standards of living, molern
education, modem sanitary conditions in those islands; and you can
siotsupport that standaM by paralyzing them economically to-day
with the restriction which this gentleman proposes.

The CHAIRMAN. Mr. Switzer, do you know the real feeling in the
Philippine Islands among the natives as to the freedom of the Philip.
pine*s? Take the Philippine people themselves.

Mr. SWITZER. Yes, Senator.
The CHAIRMAN. What is the sentiment among the Filipino people

themselves?
Mr. SWITZER. Senator, that is a very broad question to ask, and I

-will do my beat to answer it. You may think I am beating around
the bush, but I am not.

Senator WALSH, of Massachusetts. I suppose no two person
would answer that question alike.

Mr. SWITZER. You are right, Senator.
Senator SHORTRID E. You said you knew.
Mr. SwiTzzR. Let me answer it this way, if you please. Thoes

people, ever since we took them, have been asking for independent.
If you had gone there, as I did in 1898, and if you had seen the con.
ditions under which they had lived for 300 years, I am sure that you
and I, and everyone of us here would also have been dubious of the
sovereignty of anybody except ourselves. They had had such a
hard deal. for 300 years that it was naturally almost impossible for
them to think that they could expect very much of a square deal fromanybody..Re C ARMA. They have had 25 years, now, and I am speaking

of the feeling to-day.
Mr. SWITZER. Yes, Senator. If you please, I will come to that.
They have continued asking for independence. In the last year

or two they have practically come around to 100 per cent faith in
what America promised, and that America was going to fulfill it-
.a square deal. You have not heard very much about independence
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in the Philippines in the last year or so, but whatever you heard
was more or ess, on principle, asking for what they had been asking
for for 25 years.

Senator KING. Have you been there in the past year?
Mr. SWITZER. No; but I have talked with many Filipinos from

there, and I have talked with a great many Americans from there.
The CHAIRMAN. In other words, so far as principle is concerned,

they want independence?
Mr. SwITzfn. Yes.
The CHAIRMAN. But they are praying that they do not get it?
Mr. SWITZER. Well, Senator, you are about right.
Senator SIIORTRIDME. You have not quite answered the Senator's

question, as to the prevailing opinion, from the Zulu Islands, north.
Mr. SWITzER. The prevailing opinion is just about what the Sena-

tor himself has said.
Senator SHORtTRIDGE. Whether they either do or do not want it.
Mr. SWITZER. They are asking for independence, but I dare say

they just don't want it now. They have asked for it on principle.
Some of my dear friends sitting around here right now-men I have
known for nearly 30 years-are probably going to tell you that they
want independence.

Senator SHORTEIDGE. Then, they would not expect free trade.
Mr. SWITZER. Of course not. But, on principle, they want inde.

pendence, and eventually they do want independence.
Senator CONNALLY. Are you in favor of independence or not?
Mr. SWITZEI. I am not in favor of independence, for the simple

reason that economically they are not ready for it.
Senator REED. When will they be?
Mr. SWITZER. May I just say one word further along this line?

They are not ready for it, Senator, because we set up over there a
very splendid system of civilization-government, if you please-;-
modern schools, modem roads, modem sanitation, and modern every-
thing. That is an oasis of western civilization right in the midst
of the Orient. !.You can not support that kind of a civilization; you
can not support that kind of a standard, on the economic standards
prevailing throughout the Orient.

The gentleman who preceded me proposes to knock the very
econono -props Qut from under them. He proposes to straight-
jscket them.
.Senator CONNALLY. I am talking about you, now. I am not talking
about the gentleman who preceded you.

Mr., SWITZER. I am saying, don't knock the props out from under
them.

Senator CONNALLY. Don't give them freedom?
Mr. SWITZER. Don't give them their independence now, because

they are not economically ready for it.
Senator BARKLEY. Are they politically ready for it?
Mr. SWITZER. I say politically, they probably are, but economi-

cally, God knows they are a long way from it.Senator BARKLEY. Which should have the greater consideration,
their political preparedness or their economic unpreparedness?
- Mr. SWITZER. Senator, don't you believe-I do, at least--that we
have arrived at a stage of civilization and government where you have
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to have economic prosperity to have progress along pretty mu4
any of your cultural lines?

Senator BARKLEY. You think the two things are intertwined, th
so as to be inseparable?

Mr. SWITZER. That is right, sir.
Senator SACKETT. You say they want independence on principle

Perhaps they want independence and free trade.
Mr. SWITZER. They can't expect both.
Senator SACKETT. Would not that give them both prosperity and

independence?
Mr. SWITZER. Would independence and free trade .ive them prMa

parity? Probably, but restriction would be a calamity.
Senator SACKETT. Free trade -with this country, I mean.
Mr. SWITZER. They could not have both independence and fre

trade. It would be a calamity to impose restrictions. The reason b
as I say, that we have set up there a western civilization. Yo
can not support a western civilization on oriental economics.

Senator REED. Now, will you answer my question? When
they be economically capable of independence?

Mr. SWITZER. Well, Senator, that is a pretty tough question to
answer, but I will answer it the best I can, in my humble way, by
saying that certainly that time is quite a ways off. Take some of
the sugar factories-

Senator KING. Give the time, and not the reasons.
Mr. SWITZER. I am trying to give him my argument. I will

give him the answer afterwards. In the first place, we have a lot
of sugar centrals, for example, over there. One of them was sold at
auction the first day of May of this present year. Three or four
more of them are in the hands of the banks. Now, it is going toi
take some years for those industries now established to really get on
their feet, so that they will be strong enough to stand up and look
for markets elsewhere than the United States.

The CHAIRMAN. Notwithstanding that, I have received a copy of
a paper from the Philippines, just the other day, and they are starting
a new sugar factory there. TIhey have raised $500,000 capital.

Mr. SWITZER. I can well imagine, in certain districts-
The CHAIRMAN. No. They are going to take the district that

has been raising rice, and.--
Mr. SWITZER. I do not know where it is, Senator.
The CHAIRMAN. I can send down and get the paper if you want it.
Mr. SWITZER. I do not know about it.
The CHAIRMAN. It is an announcement in the Philippine paper.

* Mr. SWITZER. Mr. Chairman and gentlemen, let me make oe
other observation. I am sorry to take so much of your time. I w
be glad to quit any moment.

Senator SHORTRIDGE. You can not tell, as a matter of fact, can
you whether it will be 25 years, 50 ybars, or a hundred years?

Mr. SWITZER. No. But I should say to the Senator who asked me
that question that perhaps we would be making just as much of a
mistake to cut the props out from under those people short of 25 or
30years, as we would have made had we taken the props out from
under our American industries 10 or 15 or 20 years after you first
put a tariff on to help them get on their feet in this country. It ib
the same principle.
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Senator RE. Here is the situation, then. They want inde-
pendence; at least their spokesman say they do. Our farmers want
them to be independent; at least their spokesmen say they do. The
philippines are a source of military weakness, instead of an asset to
us, and that situation, you say, has to go on indefinitely in the future
until the sugar companies there are so prosperous that they do not
any longer need us for a market. Is that what it'comes to?

Mr. SWITZER. Senator, you are trying to put up a premise for me
with which I can not agree, and that iE that they are a menace to
us from a military point of View.

Senator CONNALLY. He said a weakness.
Mr. SWITZER. I mean a weakness. I beg your pardon.
Senator KING. Theodore Roosevelt, in his last days, said they were

a weakness, and many military men have said they were a weakness
unless we fortified them. Even then, with the situation we have now,
many of our greatest military and naval men would regard them as a
source of weakness.

Mr. SWITZER. Senator, I dare say that President Roosevelt said
many things with which you did not agree.

Senator KING. He said some things with which I do agree.
Mr. SWITZER. I am sure that is one of them with which I would

not agree.
Senator KING. I agree with him, I think, better than I agree with

you.
Senator HARRISON. You represent the Philippine-American Cham-

ber of Commerce?
Mr. SWITZER. Yes.
Senator HARRISON. That is made up of big business interests of

the United States in the Philippine Islands, is it not?
Mr. SwITZER. Of business mterests primarily, but also of senti-

mental interests in the welfare of the islands.
Senator HARRISON. And the business people generally who have

investments in the Philippine Islands are opposed to Philippine inde.
pendence.

Mr. SWITZER. Yes; also others who know conditions there.
Senator HARRISON. You are expressing their viewpoint.
Mr. SWITZER. Yes.
Senator HARRI SON. You do not want to challenge the sincerity

of these so-called patriots of the Philippines, who represent that they
want their independence?

Mr. SwITZER. Not at all, Senator.
Senator CONNALLY. HoW long has it been since you were in the

Philippines?
Mr. SWITZER. It has been about seven or eight years.
Senator CONNALLY. Have you any interests in the Philippines

now? .
Mr. SWITZER. I have some interests, yes. I have retired from

business, but I have kept some of my interests over there.
* Senator CONNALLY. Sugar?
Mr. SWITZER. I have some in sugar, and some in rubber.
Senator CONNALLY. Rubber and sugar.
Mr. SwITZER. Yes.
Senator CONNALLY. If they had independence we would have to

put a tariff on rubber'and sugar, would we not?
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Mr. SWITZER. There is no tariff on rubber now anyway.
Senator CONNALLY. Well, we would have to put it on sugar.'
Mr. S !ITZER. Yes. Mr. Chairman, while the Senator has Fist

asked me-
Senator BNOHAM. Do you think it is a crime for an American to

invest money in the Philippines?
Mr. SWITZER. Senator, why should it be any more of a crime to

invest money there than right hero in ,our own country, under our
own flatz, at home?

The CHAIRMAN. Or any other country.
Mr. SWITZEIt. Or any other country.
Senator BARKLEY. Admitting that it is not a crime, do you think

the fact that he has investments has anything to do with the opinion
he expresses as to the relationship between the United States and the
Philippines?

Mr. SWITZER. I hope not.
Senator CONNALLY. If it is not a crime, it is not a crime to ask

witnesses what their interest is in matters pending before this or any
other committee, is it?

Mr. SWITZER. No, Senator. You can ask me any question you
please.

Senator EDGE. You have not answered Senator Reed's question
yet. You are leading up to it.

Senator KING. Yes. He said about 25 years.
Senator EDGE. Do I understand, then, that your answer to Senator

Reed's inquiry is that they would never be ready for absolute index.
pendence until they became financially independent through their
own resources?

Mr. SWITZER. Well I should say reasonably so; yes.
Senator EDGE. That is what I thought you were leading up to.
Mr. SWITZER. Mr. Chairman and gentlemen, apropos of the

question asked by the Senator at this end of the table, may I make
this observation? Somebody asked me a question about Americans
investing in the Philippines. I went there as a soldier. I stayed
there 20 years. I invested practically everything I made in those 20
years in the Philippine Islands. That country, so far as American
capital is concerned, is largely built up by the same kind of capital
that I have put there. Men like myself went there during the war
and stayed there in business afterwards. We went there as young
men with our careers still before us.

There is not any big capital in the Philippines. We are small
fellows over there. I dare say that perhaps I shall be the only Ameri.
can business man appearing before this committee, and I am hei
almost by accident. We have not any lobby.

Senator WALSH of ?assachusetts. Is there much Spanish money
invested in the Philippines now?

Mr. SWITZER. Senator, I am glad you asked that question. You
gentlemen are helping me make my speech by asking these question.

Senator WALSH of Massachusetts. We do not want to prolong it
too long. - '-;-'.

Mr. SwITZER. That is all right. If you can stand it, I can.
I have heard a good deal lately, and since I wrote my brief, which

I submitted to the Ways and Means Committee-
Senator WALSH of Massachusetts. Which, I notice, covers 20

pages.
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Mr. SWITZER. Well, Senator, that is not all mine.
Senator WALSH of Massachusetts. It was very elaborate.
Mr. SWITZER. Some of it is a quotation from the Tariff Commission.
Senator SHORTRIDGE. Now, tell us about the Spanish investments.
Mr. SWITZER. I have heard a great deal since the hearings before

the Ways and Means Committee about foreign capital being invested
in the Plppines, especially in sugar. I have heard that German
money was invested there, and so forth. Of course, so far as
I am concerned, German money has as much right to go there
as any other foreign money. But the facts are that 87 per cent
of the lands devoted to sugar in the Philippines are owned by Fili-
pines, about 7 per cent by Spaniards, and about 6 per cent by
Americans.

The CHAIRMAN. That is the land.
Mr. SWITZER. That is the land. Of the sugar centrals, the mills,

about $40,000,000 is Filipino money, about $20,000,000 Spanish,
and $20 000,000 American.

The CHAIRMAN. That is, Americans living in the Philippines?
Senator KING. Oh, no.
Mr. SWITZER. It is American money, whether they live in the

Philippines or not.
The CHAIRMAN. Yes.
Mr. SWITZER. $40 000,000 Filipino; $20,000,000 American; $20,-

000 000 Spanish;; and about half a million miscellaneous.
The CHAIRMAN. Then, the Spaniards produce more tons of sugar

than 20 per cent of the production of the islands. In other words,
their mills are larger.

Mr. SWITZER.I have not the figures, Senator, but I should not
think so judging from the amount of money invested in centrals.

The CAIRMAN. We have all those figures.
Mr. SWITZER. Furthermore--
Senator KING. The Spanish investments, whatever they are, large

or small, resulted from the fact that when we conquered the Philippine
Islands the Spaniards were living there.

Mr. SWITZER. That is right.
Senator KING. Some of them continued to live there.
Mr. SWITZER. That is right.
Senator KING. We did not confiscate their property, and they con-

tinued to live there as good citizens, upholding and supporting the
government which was established.

Mr. SWITZER. That is right.
Senator KING. So that they are Filipinos, in the sense that they are

living there?
Mr. SWITZER. That is right.
Senator KING. The same as there are tens of thousands of Spaniards

in Cuba, who accepted the situation and are Cubans.
Mr. SWITZER. That is correct.
Moreover, may I supplement what the Senator said. According to

the treaty of Paris with Spain, as I recall it, the Spanish residents in
the Philippine Islands had two alternatives: one, to become Philip-
pine citizens, or remain Spanish citizens. They had no chance to
come American citizens in the Philippine Islands, or they would

have done so. Even to this day, they would have to come to the
United States and live here the required number of years that any

225



226 TARIFF ACT OF 19 2 9

immigrant must live here before he can become a citizen of thi
country...

Senator BINOHAM. Is it not true that if they were permitted to
become American citizens, by far the greater proportion of that
$20000,000 you speak of as being invested in sugar centrals owned
by panish subjects, would be to-day owned by American citizens?,

Mr. SWITZER. Unquestionably.
The CHAIRMAN. The King of Spain is not going to become a citizen

of the United States. That is one thing sure.
Mr. SWITZER. He has not much of an investment there, Senator..

* The CHAIRMAN. Then, your reports are wrong.
Mr. SWITZER. He has some, I understand, but not much.
The CHAIRMAN. The new Spanish mill that is going up there is the

best mill that there will be in the whole islands, a 5,000-ton cane
capacity. My colleague was speaking of the mills that are there.
They are still there, but there are other mills being erected by Spain.

Mr. SWITZER. But, Mr. Chairman and gentlemen of this committee,
I hope I may be permitted to make this observation. There a
$20 000,000 of Spanish and foreign money invested in sugar in the
Philippine Islands. We have-and when I say "we" I mean
Americans-Americans have invested something like $16,000 000,000
abroad. Are we going to make a howl about $20,000,000 ol foreign
money in the Philippines when we have 16 billions scattered around
through other foreign countries?

The CHAIRMAN. A great deal of that is money loaned.
Mr. SwITZER. About two-thirds of it is invested in industry,

Senator, and the rest of it is loaned.
Senator WALSH, of Massachusetts. Mr. Chairman, are we making

much progress now?
Senator SHORTRIDGE. None whatever.
Senator WALSH of Massachusetts. I think the witness has covered

the field very well.
Mr. SWITZER. Thank you, gentlemen. I am sorry to have taken

your time.

STATEMENT OF RON. MANUEL ROXAS, SPEAKER OF THE HOUSI
OF REPRESENTATIVES OF THE PHILIPPINE ISLANDS

(The witness was duly sworn by the chairman.)
Mr. RoxAs. Mr. Chairman and gentlemen of the committee, I am

the speaker of the House of Representatives of the Philippine Islands
and acting chairman of the legislative mission to the United States.

Senator WALSH of Massachusetts. Was your mission appointed
for the purpose of attending these tariff hearings?

Mr. ROeAs. Yes, sir.
Senator WALSH of Massachusetts. How many are there on the

mission?
Mr. ROXAS. By concurrent resolution the legislature of the Phil.

ippine Islands created a mission composed of the president of the
senate, the speaker of the house of representatives, and the president,
pro tempore of the senate. The president of the senate is not now
in the United States, but the other members are here. We were com-
missioned to appear before the committee of Congress to present the
views of the legislature and of the Filipino people in relation to the
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matters affecting American-Philippine tariff relations that have been
brought up at this special session.

I am, therefore, appearing on behalf of the legislature of the Philip.
ine Islands in connection with section 301 of the tariff bill aspassed
y the House of Representatives.
Before proceeding to express frankly the views of my people in

relation to the proposed restriction of Philippine imports into the
United States, I hope I may be allowed to say a few words in connec-
tion with certain statements that have just now been made here

sailing the sincerity of the Filipinos in their demand for independ-
ence. It was asserted that this demand is merely "perfunctory;"
that "so far as principle is concerned they want independence, but
they are praying that they do not get it."

Mr. Chairman, the Filipinos are for independence, not only on
principle, not only because it is a natural yearning of any people of
any land, of every age in the world's development, to aspire to be
free; but because we sincerely believe that only in freedom shall we
be able to work out our own destiny.

It is by no means an aspiration spurred by an ignorant impulse.
It is not only a matter of sentiment. It is the result of careful and
thorough deliberation. We have given more than one evidence that
our aspiration is real and sincere.
I We fought Spain in many revolutions. We dared to fight even

this great and powerful country-a losing fight-but we did it to
show to the American people at we are men, made of flesh and
blood just as yourselves, cherishing liberty just as you do, and ready
to lay down our lives for it if necessary even as you did in the past.
We Jove freedom, not because we are less grateful to the United
States for what she has done in our country, nor because we are less
appreciative of what America stands for in the world, but because-
pardon me for saying it-we love our country more, and we love
freedom more.

My father was a victim of the tyranny of Spain. I was an orphan
before I was born. He was shot to death by the minions of a tyranni-
cal empire. Every year, as the anniversary of his death approaches,
I go to his grave and renew my sworn devotion to the freedom of my
country. With full reverence to his memory I say to you now, Mr.
Chairman, and to the members of this committee, and to all the
American Congress, and to the people of this great Nation, and to
the whole world, that the Filipinos want to be free. They want to
manage their own affairs as God gives them the right and the knowl-
edge to manage those afairs.

Let me disabuse the mind of anybody here or outside this room,
who believes that now or in the future, the Filipinos will ever abandon
the aspiration for independence-if there be any such-Mr. Chair-
man, he is hopelessly mistaken.

In asking for independence, I believe we are not displeasing the
American people for they themselves have strengthened our love for
freedom. I myself, Mr. Chairman, learned my A B C's on the knees
of an American sodier who went to my country, carrying the flag
of freedom and independence that America waved when she declared
war against Spain.
' We have drunk deep from the fountain head of America's history
and traditions replete with heroic struggles for liberty. We have
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learned every lesson that you teach to your children in this count,
to inspire their hearts and souls with a love of freedom and the M86
tenance of democratic institutions.

As the Filipinos grow in age and in experience, as more Filipi
are thus educated in our schools, their love for freedom increaft
I cite myself as an example. I have not attended any school but
the public schools established by America in my country. I do not
believe there is any.Filipino who can love America more than I do;
who is more grateful to the United States for what she has done in
my country; who has more faith in what America represents in the
world. I do not believe there is any Filipino or any American who
has more hopes of the mission of this nation with regard to the down.
trodden peoples of all climes than I have.

And yet, Mr. Chairman, I declare here and now, I am heart and
soul for Philippine independence.

The same is true with regard to the whole Filipino people. The
Philippine Legislature, by unanimous vote, approves at every session,
a petition for Philippine independence. If there exists the slighted
doubt as to the sincerity of the Filipino people in their desire for
the priceless boon of freedom, I would stake the liberty of my country
on the outcome of a plebiscite or referendum on this question. It
my people are so vain, so unpatriotic as to sell their birthright for
whatever favors or bribes selfish interests may offer them-then they
are not worthy of independence and I would be the last again to
raise my voice for it.

I want to rest my case on that, Mr. Chairman. If Congress really
wants to know what my people think of independence, lot Congres
authorize a plebiscite.

Senator WALSH of Massachusetts. I take it that your own position
and that of your country is that the economic relations between the
Philippine Islands and America, on all tariff questions, are incon.
sequential as compared to the question of independence.

Mr. RoXAs. Absolutely.
Senator WALSH of Massachusetts. If this committee could give

you independence, you would walk out and not ask for any tariff?
Mr. ROXAs. Absolutely.
The CHAIRMAN. Have you any doubt, or have the Philippn

leaders any doubt, that if they had their independence they culd
not raise taxes sufficient to mintain their government? Is there
anydoubt that they could not do it?

Mr. RoxAs. We have no doubt, Mr. Chairman.
I am not speaking merely inspired by optimism. We have studied

this question profoundly. We who now feel the weight of respon.
sibility of steering the cause and the destiny of our people have poen
dered ovir this question very seriously. While we may not be abl
to maintain such an expensive establishment as this country main,
tains, while we can not maintain a very large Army and Navy, we
will be able to- maintain a democratic government inspired by our
own genius and ideas and be able financially to support it.

Senator WALSH of Massachusetts. What percentage of your
public officials administering all the departments of your government
are Filipinos to-day?

Mr. ROXAs. All the officials in the Philippine Islands are Filipinos
with the exception of the governor general, who is an appointee o
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the President; the vice governor general, the insular auditor, who
corresponds to your Comptroller General;. five members of the
supreme court; and two or three American bureau chiefs who, on
account of their length of service and demonstrated technical ability,
have been retained in the government service, and a few judges.

Senator WALSH of Massachusetts. By the Philippine government?
Mr. RoxAs. By the Philippine government.
Senator WALSH of Massachusetts. All the heads of the health

and school departments, and public welfare departments, are Fili-
pinos?

Mr. RoxAs. The head of the bureau of education is an American.
The head of the health bureau and of the public welfare office are
Filipinos.

Senator WALSH of Massachusetts. Then, nearly 99 per cent are
Filipinos?

Mr. RoxAs. I think it is more than 99 per cent. Outside of school
teachers, I do not believe there are more than about 25 Americans now
in the whole insular service.

Mr. Chairman, I will now discuss very briefly-
Senator SiMMONS. Let me ask you a question. Did you learn the

beautiful and correct English that you have manifested in your speech
here to-day in the schools in the 'Philippines?

Mr. RoxAs. In the Philippine Islands, Senator.
Senator SIMMONS. Or did you have some special training?
Mr. RoxAs. None, sir. As I have said, I was educated in the

public schools of my country.
Senator SIMMONS. You attended only the ordinary schools?
Mr. RoxAs. Yes, sir.
Senator SiMMONS. And you had no special training outside?
Mr. RoxAs. No. I attended the University of the Philippines, also

a government institution.
Now, gentlemen, there are some phases of this question which have

not been touched upon in the discussion in the course of the hearings
before the several subcommittees of the House and of the Senate.
I shall confine my remarks to these phases of the controversy.

Article 301 of the House bill proposes to continue trade relations
between' the United States and the Philippine Islands which have
existed since 1913. By virtue of these provisions reciprocal free
trade now obtains between the United States and the Philippines,
With the following exception: That Whereas all manufactures of the
United States are admitted to the Philippine Islands free of duty,
only Philippine articles manufactured from materials the growth or
product o' the Philippine Islands or of the United States, or of both,
of which do not contain foreign materials to the value of more than
2) per cent of their total value, are admitted free of duty into this
country.

Free-trade relations between the United States and the Philippine
Islands are a result of a development influenced principally by political
and moral considerations. The historical facts bearing on the
successive steps that had been adopted prior to the establishment of
the present arrangements were fully set forth in the hearings before
the Ways and eans Committee of the House of Representatives,
4nd it is unnecessary to repeat them here, except to emphasize the
fict that since the inception of American sovereignty over the Philip-
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This was clearly stated by the Ways and Means Committee of. th
House of Repres~entatives i 1905. The Republican majority, speak,
ing for the committee, said in its report:

The only logical result from our possession of the Philippine Islands is free
trade between the islands and the rest of the United States. It is definitely
settled that we retain them until the people are prepared for self-govern.
ment. * * * They are wards of the United States, a part of our common
country, and are entitled to fair trade relations. It Is now as much our "pla

XI| duty" to give them free trade as soon as practicable as It was in the case f
Porto Rico.

On that occasion the minority stated the Democratic policy with
regard to the Philippines in a substitute measure, providing:

That ail articles the growth and product of the Philippine Archipelago comhn
into the United States from the Philippine Archipelago shall hereafter be admitted
free of duty.

In 1909, when free trade with certain restrictions was established
between the United States and the Philippines, Senator Elihu Root,
than whom no other statesman was better qualified to expound the
Republican policy with regard to the Philippimes, said in a speech in
the Senate of the United States:

Mr. President, we have some duties to the Filipinos. I am sure no member of
this body really desires to bring about a separation between the Philippine Is.
lands and the United States by making our administration of the government of
those Islands a failure, by making the guardianship of the United States the cause
of injury rat her than a benefit, the cause of disaster and poverty rather than of
prosperity and growth.

The die is cast, Mr. President, upon which we have the responsibility for the
Philippine Islands. No action of ours can reverse it. The good faith, the good
name the honor of the American people are all pledged to lead the people of the
Islands on by paths of growing prosperity and capacity for government to the
point where they will be capable of supporting and governing themselves.

We can not fulfill that high duty by giving them money * * * Gifts of money
tend to reduce the independence of individual character. We can not fulfill that
duty by making the Islands unsuccessful in business, by retarding and conflning
their industry. We can fulfill it only by giving to them the opportunities to
grow In habits of industry, to grow In the building up of national price and
national power, to grow in the accumulation of property and the diffusion of
wealth lying at the foundation of civilization. We can fulfill that duty only

by maing the people of the Philippines at once prosperous and intelikent.
- That was the Republican policy.
And in 1913, when the Democratic Party came to power and all

restrictions on the free importation of tobacco, sugar and rice from
the Philippines were eliminated, Mr. Underwood, financial leader
and spokesman of the majority in the House of Representatives, thus
defined the stand of his party on this question:

The change' in this paragraph of the bill is largely striking out the limitation
on the importation of sugar, filler and cigar tobacco and wrapper tobacco * * *
We may leave the limit where itis * * * but we wouldleave it where it isto
the shame of every American citizen. We could not honestly face these dependent
people who give us free trade in their markets If we close our doors to the only
imports that they might possibly sent here * * , Because we do not want to
stand and face that world in such a position as that and say (to the Filipinos)
that "under our law we command you to open the door, so.that American goods
can flow into your country," because we have the power to do it, and then turn
around and say to them that on the only thing that they can import, practically,
Into our country and make a market for we will close our doors and prevent them
developing their trade. I say that no true-born American citizen who faces this
question fairly and squarely and understands the situation will consent to that.
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These pronouncements indicate the evident unanimity of policy
pursued by both political parties as regards American-Philippine
trade relations. Republicans and Democrats alike contributed their
share of generous altruism in the treatment of the Philippines that
has brought about the present reciprocal free-trade legislation. To
this may be added that was President Taft first civil Governor of
the Philippines, who initiated this policy, although it fell to the lot
of President Wilson to carry it to full accomplishment.

Free trade between the United States and the Philippine Islands
has in certain ways proven beneficial to the Philippines and has aided
in the development of that country. But the advantages have not
all been one sided. With increased production the Phlppines has
enlarged its purchasing power as a market for American farm prod-
ucts and manufactures.

A comprehensive exposition of the comparative advantages de-
rived by either country from this relationship will be found in the
memorandum which the Philippine delegation will submit to the
committee.

A careful perusal of the facts and figures set forth in this memo-
randum will show that the invisible items in trade, particularly the
benefits accruing to American shipping, banking, and insurance busi-
ness, more than offset the small yearly balance in the value of exports
and imports favorable to the P ilippine Islands.Philippine trade has neatly developed American merchant marine

in the Pacific. It provides a valuable terminal in the Far East route
and, with certainty of freight to and from that country, has placed
American ships on an advantageous competitive basis as regards
rates and service in that part of the world. Without the stimulus
of free trade with the Philippines it is difficult to see how American
shipping could have recovered from the slump where it fell at the
close of the Spanish-American War.

It is also important to bear in mind that since the establishment of
free trade United States exports to the Philippines have increased by
a larger per centum than its imports from that country.

But now a movement is on foot seeking to disrupt this trade arrange-
ment. The agitation, started two years ago, is now supported by
elements too powerful and important in their influence to be ignored.
And it-comes at a time when the Philippine Islands have just about
reached a point in their development when e r are ready to partici-
pate in due measure in the reciprocal benefits w ich free trade affords.

Concretely, it has taken the form of. a request that free sugar im-
portation from the Philippines be limited to 500,000 tons, that a
duty be imposed on coconut oil and other coconut products, that
Manila hemp cordage be subjected to an import tax, and, generally,
that Philippine imports competing in any way with American prod-
ucts be placed on a parity with articles coming from foreign countries.

The suggestion has also come from more radical quarters that the
right of free entry of Philippine products into the United States be
completely abrogated.

These propositions are coupled with no indication of any purpose
to impose a corresponding restriction on American products entering
the Philippines. Neither is there manifest any desire to consider
Philippine interests alongside with American interests, or to square
such proposals with the dictates of conscience and equity.
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This agitation could not but seriously alarm the people of the
Philippine Islands. It is even now producing the natural consequent-
stalemate in their development. It has set back their progress many
years. It has brought home to the Filipino people in vivid colors i
realization of their utterly precarious condition under their present
relationship with the United States. It has raised serious doubts in
the minds of many Filipinos as to whether, indeed, their country has
not reached the maximum of economic growth under American
sovereignty. The Philippine Islands are under the American flag.
They are under American sovereignty by no action of their own but
by the will and purpose of the American people. Any suggestion
to discriminate against them or to deny to their people thA equil
protection which the American Constitution and the Ameritan flat
afford, can not fail to wound their pride and make them despair 0l
the future of their country.

The interests back of this discriminatory movement are too well
known to require mention here. The reasons that have impelled
them to take this action were fully set forth in the hearings before
the Ways and Means Committee of the House of Representatives.
They are predicated on the mistaken assumption that Philippine
imports to the United States are competing or will compete disas.
trously with American products, forcing prices down to the injury
of American labor and American industry.

That there is no ground for such apprehension was well shown in
the course of said hearings by former Governor General Henry L.
Stimson, now Secretary of State; by Hon. Pedro Guevara, resident
commissioner of the Philippines; by the Philippine trade commis.
sioner, Gen. Frank McIntyre, and by others imbued with a sense of
fairness toward the Philippines.

The Ways and Means Committee of the House of Representatives,
after a thorough and exhaustive study of .the questions involved,
disposed of all petitions tending to discriminate against Philippine
imports, as follows:

All amendments proposing to restrict in any way imports from the possessions
of the United States by imposing limits as to kind, quality, values, and in any
other way, were rejected. ,

It was hoped by the Filipino representatives that this action of the
committee would dispose definitely of this agitation. However they
were greatly disappointed to find that the same was reproduced ith
increased determination and vigor in the hearings before several
subcommittees of the Senate Finance Committee. No new facts
were brought out, no new arguments advanced.

I shall not attempt to restate the arguments submitted by the
representatives of Philippine interests before the House Ways and
Means Committee.

In the brief that we are presenting before this committee there is
included a brief summary of these arguments for your convenient
perusal.

Proposals to discriminate against Philippine products entering. the
United States bring up, not merely economic questions but political
questions. They involve not only the tariff but the political rela-
tionship between the United States and the Philippine Islands. They
concern not only sugar and other industries but raise moral issues of
tremendous import in the eyes of 13,000,000 Filipinos.
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As has already been noted Congress has assumed the exclusive
power to regulate American-Wilipino trade relations. In the exer-
cise of that power Congress has established free trade between the
United States and the Philippines, thereby protecting Philippine
jiports into this country in exchange for reciprocal protection which
the Philippines accord to American exports to that country. This
would seem a fair arrangement were it not for the fact that in the
determination of American tariff policy American products and manu-
factures constitute the prime and only consideration. In other
words, Philippine products receive protection in the United States,
.pot of their own right or for their particular benefit, but only when
by accident they happen to be in the same class or identical with
American products receiving such protection, and then only to the
extent that the American product requires that protection.

On the other hand, American manufactures entering the Philip-'
pine Islands receive the protection that they are accorded in this
country, irrespective of the fact whether there are identical Filipino
products requiring such protection or not. For example, American
shoes and dairy farm products, cigarettes, textile goods, and automo-
biles are protected in the Philippines virtually t9 the same extent as they
are protected in the United States. This in spite of the fact that the
Philippines do not produce such articles. Machinery, especially agri-
cultural machinery, affords another eloquent example.

The Philippines is an agricultural country, and if its interests were
to be borne in mind, no import duty would be imposed on such arti-
cles, except for revenue only. And yet the Philippine Legislature
always scnpulous in the fulfillment of its moral obligations toward
the United States with reference to the reciprocal free trade arrange-
ment, has always maintained a high duty on iron and steel manufac-
tures, as if there were such manufactures in the Philippines to protect.

Thus it is Congress and not the Philippine Legisature that deter-
.ai~as what American good should be protected in the Philippines
and what that protection should be.'

Tile Philippine Islands, in. all these years, hve lived up to what
could reasonably be demanded 'of them--tlie duty to give effect to
juch protection. In _nly one instance did the Phpine Governent
give cause for complaint. That was with regard to .the duty; on
tobacco wrappers. As is well known, the Philippines I" been unable
to produce tobacco wrappers of the desired quality. For many years
past the Philippines had been importing wrappers from Sumatra.
Representations were made' by American tobacco interests to the
effect that the Philippine duty .on leaf tobacco wrapper was. lower
than the corresponding American duty, and it was alleged ihAt this
'difference was unfair to American tobacco interests. Philippine
tmbacco manufacturer protested against the proposed increase in
duty, alleging that it. would raise the cost of production of Philip-
ine cigars, a considerable quantity of which wp being Sold in

EUL'ope. This notwithstanding the Philippine Legislature raised
the duty on tobacco wrappers to the amount fixed in the American
tariff.

The result was as anticipated. Sumatra and Java wrappers unable
to compete have been almost totally displaced by Connecticut
tobacco.wrappers.
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Thus the Philippines protects American products when coni
into competition with foreign articles, even to the extent of loeij
revenue and injuring important domestic industries.

But what is the situation of Philippine products in the United
States? As has already been shown, Philippine products obtah
protection only when they happen to be identified with Americeproducts.

Sugar is a typical example. Philippine sugar now enjoys prot
tion in this market because Congress has seen fit to protect the
American beet and cane sugar industries. The duty on sugar b
raised or lowered with the interests of the continental domestic
industry exclusively in view. Such is the undeniable fact. Now;
that we are sharing in that protection of sugar, the sugar interest
tell us, "You should not share in this protection because you an
competing with American products."

The CHAIRMAN. They do not say that. They say that up to
600,000 tons you can have this market.

Mr. ROXAS. Yes, Senator.
The CHAIRMAN. That is all they are saying.
Mr. RoxAs. But yov know that the progress and development of

a country, and the production of a country, is essentially an economic
question. It is governed by economic laws.

The CHAIRMAN. Then, the statement that they can not produce
any more sugar in the Philippines than they are producing now is not
true is it?

Mr. RoxAs. That is a matter of conjecture, Senator.
* Mr. CHAIRMAN. What do you think?

Mr. ROXAS. I think there are no prospects of abnormal increase.
If I had any capital, I would not invest it in the Philippine sugar
industry.

The CHAIRMAN. Then you do not think it is going to grow at all?
Mr. RoxAs. Capitalists-careful and prudent as I think they

should be-will not invest in the sugar industry.
I The COArnMAN. What about the .new district they are going to

open up?
Mr. ROXAS. That was planned and construction was started before

this movement to restrict Philippine sugar coming to the United
States commenced.

The CnAiRMAN.'Your papers give it as a new item.
Mr. ROXAS. My information is different.
Senator SHORTRIDGE. What island is that?
Mr. RoxAs. That is in the Island of Luzon.
This is what I would like to say, Senator. If you once impose a

restriction. on one Philippine commodity, you Will have crippled
Philippine progress forever, for there would be no capitalists who
will invest money in the Philippine Islands on products which are
protected in this market, for fear that once they have such products
to market, a restriction will be imposed, cutting them off.

Senator EDGE. But, if you have independence, of course-
Mr. RoxAs. That is a different matter.
Senator EDGE. The matter of restriction would be a small matter.

You would have a, duty applying to all your products.
Mr. RoxAs. I want to make myself perfectly clear on that.
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* Senator EDGE. You speak of it crippling Philippine industries
forever. I could not help making the suggestion that with inde-
pendence, of course, the tariff duty, whatever it might be, on all
your products, would be applicable, of course, would it not?

Mr. ROXAS. Absolutely.
Senator EDGE. But that would make no difference to you if you

had independence?
Mr. RoxAs. No, sir, because I believe that sugar is the only

Philippine article that needs this protection. With regard to copra,
Philippine copra is on a competitive basis, and if we cannot sell
Philippine coconut oil in this country we will sell it somewhere
else, or export it as copra. Philippine tobacco can be placed on a
competitive basis. I mean to say that sugar is now the only Philip-
pine product that really enjoys the benefits of American-Philippine
free trade. So, I say that if Congress really thinks that we should
have our independence, as Congress has promised to grant it to us,
the sooner you fix the date for that independence the better it will
be for Americans and Filipinos alike.

Senator RELD. Mr. Speaker, if this plebiscite you speak of were to
include the Island of Mindanao, do you think that the vote would be
in favor of independence?

Mr. RoxAs. Yes, sir. Of course, I am talking about men qualified
to vote, Senator.

Senator REED. What limitations on the right to vote would you
place?

Mr. ROXAS. The same limitations that are now imposed by our
election laws.

Senator SHORTRIDGE. In a word, what are they?
Mr. RoxAs. You must be able to read and write, or own property.
Senator BINGHAM. How large a percentage of the people in the

Islands can read and write?
Mr. RoxAs. including children, Senator-
Senator BINOHAM. I mean those of voting age.
Mr. RoxAs. I suppose about 10 per cent of the population of the

Philippines are voters. Of course, women do not vote in the Philip-
pines. Ten per cent are qualified to vote, and I think about 95 per
cent of that 10 per cent can read and write. They prepare their own
ballots.

Senator KING. We have disarmed the tribes in Mindanao. It
would seem simple justice to restore their arms before granting
independence.

Mr. ROXAs. I think that it was a mistake to have deprived them
of their arms.

Senator KING. What would be the result of restoring their arns
before giving them independence?

Mr. ROXAS. If their arms were restored and we were allowed to
govern that section of the country as we think it should be governed,
as we demonstrated during the Harrison regime, there would not be
any trouble

I would like to say that the Moros of Mindanao are like other
Filipinos. The only difference is that they are Mohammedans and we
'are Christians. They are of the same stock and blood, and love their
country as much as we do. But the trouble is that they are not
understood, and those who go there to govern them do not understand
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them. They go there with a prejudice, and very often misunderstand.
ings occur. But when they are properly governed as ordinary hen,
as the record of the last few years shows, they act as ordinary men.

Senator KING. There are only about 800,000?
Mr. RoxAs. Four hundred thousand non-Christians in Mindanao.
Senator SHORTRIDGE. What is the population of Mindanao?
Mr. RoxAs. About one and a half million.
Senator SHORTRIDGE. Practically all Mohammedans?
Mr. RoxAs. No; about 400,000 Mohammedans, and about 400,000

pagans in the rest of the Archipelago.
Senator KING. About 12,000,000 inhabitants of the Philippines,

and 800,000 to 1,000,000 are Mohammedans?
Mr. Roxas. Nearly 13,000-000 and 800,000 non-Christians.
Senator KING. The Mohammedan population is less than a million?
Mr. RoxAs. We call them non-Christians.
Senator KING. I spoke improperly. I meant non-Christians.

There are less than a million non-Christians?
Mr. ROXAS. Yes, sir.
Senator KING. How many of them attending school? My recol.

lection is not quite accurate on that. I have not seen the figures for
some time.

Mr. RoxAs. More than a million in the public schools now. And
we can not build schools fast enough to accommodate the children
who wish instruction.

Senator KING. Eighty per cent to 90 per cent of all the males 20
years of age and over own lands and farm the same?

Mr. ROXAS. Yes.
Senator KING. And raise crops thereon?
Mr. RoxAs. Yes, sir.; they are land owners. In fact, that is a

source of pride in the Philippine Islands, that they achieved that
condition with the help of this country. We do not permit any
corporation, however powerful or influential, to own more than
1,024 hectors of land, no matter what their business or occupation
ma be.

Senator REED. About 2,500 acres?
Mr. ROXAs. Yes, sir.
Senator KING.? So you do not have the same problem that Mexico

and some of the other islands have had?
Mr. Roxw. We guarantee.to every lipino the right to own a

homestead of almost 100 acres free. A free patent is issued to him
after he can show that he has actually cultivated one-third .of the
land.

Senator BINGHAM. You had the agrarian problem before the United
States took over the land?

Mr. RoxAs. Yes.
Senator BINOHAM. And you owe to the United States the fact that

your lands are not in large holdings? has
Mr. RoxAs. Yes, sir. That is why I say that Congress has

helped us achieve this situation. Our first revolt against .pain was
on account of the concentration of real estate in the hands of religious
organizations. - . ;

senator BINGHAM. It was shown very clearly in the discussion in
the Senate that the agrarian problem that existed under the Spanish
regime had been settled by Aguinaldo and his followers if there had
been no intervention?
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Mr. RoxAs. Yes, sir.
What I have said regarding sugar may be said as to Philippine

cigars and Philippine coconut oil. They will be protected in this
market only as long as Congress will deem wise to protect the cor-
responding American industries and while there are such industries
to protect; otherwise, sugar, cigars, and coconut oil would be placed
in the free list, even if such action might spell ruin to the Philippine
Islands.

How about Philippine products unlike any that are produced in
the United States? No matter how needful of protection they may
be, they are left alone to struggle subject to hampering disadvantages
in the open market with the rest of the world.

Let us take Manila hemp, for example. Not being produced in
the United States, it enjoys no protection. As a consequence, hemp
production in the Philippines is at a standstill, for its uses are limited,
and in many respects it is being substituted by fiber of an inferior
quality. The industry itself is fast becoming dwarfed and anemic.
The monopoly of this fiber that was enjoyed by the Philippines has
been lost, and Sumatra hemp is fast entering into competition with
Manila hemp in the markets of the world. Hemp production in
the Philippines could be increased without requinng new invest
ments. And yet, production has been voluntarily cut down in view
of reduced demand and prevailing low prices.

If Manila hemp were protected in the United States against
Mexican sisal and other inferior fibers coming from other countries,
the industry would receive its much needed stimulus and production
would be greatly increased. If hemp were an American instead of a
Philippine product it undoubtedly would have received such pro.
section, and to an effective measure, many years ago.

Philippine copra is another instance. It is on a competitive basis
in this country. If Philippine copra were an American product, a
high tariff would be passed to protect it against copra coming from
British Malaya and other tropical countries. However, as Amrican
interests and not Philippine interests constitute the criterion, copra
is in the free list. On the other hand coconut oil is protected. Why?
Because there are coconut oil mills in the United States.

The plight of Philippine manufactures is no less somber. There
are none now of any importance, for free e4try of American products
prevents their growth, at least in so far as commodities for local
consumption are concerned. With regard to those that may be ex-
ported to the United States, the difficulties bing encountered by the
Philippine embroidery and shell button industries illustrate the seri-
ous handicaps under which they labor.

As has already been indicated, no Philippine manufacture contain-
ing foreign materials to the value of more than 20 per cent of its total

* value is admitted duty free into the United States. This provision
prevents Philippine embroidery from using any but American manu-
factured cloth, either cotton, linen, or silk; while American embroid-
eries may use French, Italian, Japanese, or Chinese silk or linen cloth.
The disadvantage to Philippine embroidery is obvious, especially
when it is considered that prevailing fashions have built up a demand
for embroideries on imported rather than domestic fabrics. 'These
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facts explain why the Philippine embroidery industry has been checked
in its growth and development.

With reference to the shell button industry, it is important to note
that mother-of-pearl shells enter the United States free of duty.
'This notwithstanding if the Philippines used foreign shells for button
'manufacture the article would be dutiable in the United State.
This fact places Philippine buttons at a disadvantage on this
.market. For, while American button factories may purchase mother.
,of-pearl shells at the lowest prices obtainable in the open market,
Philippine factories are limited to Philippine prices and Philippine

.shells. Moreover, American factories are not limited as to the best
and most desired qualities of shells, while Philippine factories are
circumscribed to what is found in that country. Notwithstanding
this, a suggestion has come from American button factories that a
duty be imposed on Philippine shell buttons.

Exactly the same conditions obtain with regard to the Philippine
-coconut industry. Copra is in the free list in the United States,
while it is dutiable in the Philippines. Despite this fact Philippine
oil mills can not crush imported copra, while American mills are not
:so restricted,

When the Filipinos stop to ponder over this situation, the outlook
for their economic progress appears to them grim to the point of
despondency. Their economic sinews crippled; their products dis.
criminated against; market conditions unstable, depending on cir-
cumstances and events at the command of this country rater than
their own; is it any wonder that the appeal of all Philippine &over.
-nors general for economic development should have received cold
and reluctant response?

Then bear in mind the indefiniteness of the status of the Philippine
Islands and you will have the reasons for what many have taken as
the Filipinos' unconcern for material progress, or the considerations
which discourage investments in the Philippines and are forcing

.development to the dead level of stagnation.
And still this is not all. It does not seem enough that Philippine

interests are ignored in the determination of the American tariff
policy; that Philippine products obtain protection only when, and in
•so far as, they may assume identity with American protected prod-
ucts. A duty is to be imposed on all Philip pine products which
share the benefits of the American products. To this extent we are
to be compelled to compete in the open markets of the world with

* other Oriental countries where costs of production and standards of
living are lower than ours.

Philippine sugar has been singled out with intense fierceness in this
attack. And sugar is the only Philippine article which really receives
the benefit of the American tariff.

It is proposed that Philippine sugar should not be brought into
* this country free of duty beyond an amount which is even lower than
our present production. It is claimed that Philippine sugar produc-
tion is increasing rapidly and might displace American sugar in the
American market.

The hearings before the Ways and Means Committee of the House
* of Representatives and the brief that we are submitting to this com-

mittee show that there is no reason for such fear. Our present pro-
duction is only slightly over 8 per cent of your total consumption.
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. But even if there were such possibility, may I ask: Must the
Filipinos understand that when their products, which receive pro-
tection only accidentally, begin to share in the benefits of such pro-
tection, that the same are to be considered as competing with Amer-
ican interests and excluded from the protected market of the United
States? Must they understand that while they are under American
sovereignty their products may be discriminated against and denied
the equal protection of American laws? Such is the implication of
the proposed restrictions. What would then be left of benefit on
the part of the Philippines in their economic relationship with the
United States? Nothing, indeed. Complete abrogation of free trade
would be preferable. Let Congress impose a duty on any Philippine
product or limit the amount that may be imported free of duty into
the United States, and the conclusion is inevitable that it will be
dangerous to engage in any production in the PhilippiMe Islands, for
there would be nothing to prevent Congress from taking the same
action on any other commodity.

Under their present status the only salvation for the Filipinos lies
in their freedom to develop their country in the way best suited to
their interests, even if in so doing they come into competition with
continental products or with those of other possessions and Territories
of the United States.

The Philippines are entitled to this freedom of growth and develop-
inent if America's professions and avowals of disinterestedness and
altruism as regards those islands are to have any practical application.

The approval of the proposed restrictions would make the Philip-
pines a domestic territory for one purpose, and foreign for another.
It would make the Philippines a part of the United States, in so far as
it is to her advantage to make it so; but a foreign country, outside
of your tariff walls, when, in any way, real or imaginary, its interests
may conflict with the interests of American producers, or even those
of American investors in foreign lands.

Such a treatment would mean ruin to that helpless country. It
would involve a reversal of America's traditional policy with regard
to the Philippines and would embark this Nation upon a career of
mercantilist exploitation of a dependent people.

But, as Root said:
You have the power. By the fortune of war the supreme the irresistible

o wer of this great Nation has been set over the weak and distracted people of the
hilippines. But the possession of power carries with it an obligation that rises

above all considerations of trade, all considerations of particular and of selfish
interests -an obligation that we must recognize. If we do not, dishonor is the
name of America. Terrible and arbitrary power that we exercise over these
poor people, and they are helpless! They must accept our words.

I for one, sir, am not willing to vote for a bill which, in my judgment secures
this great and powerful Nation an undue advantage over the weak people of the
Philippine Islands.

I believe, sir, that we have now upon us a duty we can not escape, but must
perform, and that we shall be engaged in the performance of that duty, doubtless
With many protests and many expressions of dissatisfaction, but with fine,
faithful, and loyal purpose on the part of the American people. I am not one
of those, sir, who think that my country will be the worse for the great performance
of this great act of unselfish altruism, which befits the mission of liberty and
justice to the poor and the weak of the earth that is a part of our heritage from
our fathers.

It is often stated that the Filipinos are inconsistent in their stand
on the proposed restriction. It is alleged that if the Filipinos were
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really desirous of the independence of their country that they would
favor rather than oppose restriction, for restriction would compel
them to place their industries on a competitive basis in the w,
market and thus minimize the resultant ruinous effects on their
economic interests when independence is granted them.

If the Filipinos were convinced that restriction would really brit
the goal of their aspirations closer, it would have their unqualifiea
support, no matter how disastrous to some of their industries t4i
immediate consequences may be But viewed in the light of recent
events, it will be seen that absolutely the contrary would occur were
the proposed restriction adopted. It would perpetuate the depend.
ency of the Filipinos. Why? Because the benefits of the present
trade relations, with restriction attached, would be evidently one.
sided. America would derive all the benefits that the Philippine
market has to offer, whereas Philippine products would be restricted
to an inconsequential advantage in the American market. Restriction
would bind the Philippines indefinitely to the United States b
the ties of economic self-interest, the only justification which imperial.
istic nations, all through the ages, have found for the maintenance of
colonies.

With restriction there would be an inclination on the part of
interests doing business in the islands to maintain them permanently
under their present status. But with unlimited free trade that influ-
ence would to a great degree be offset by agricultural and industrial
interests in the United States against which the products of the
Philippines are alleged to enter into competition. Why not say it
frankly? With complete free trade, the aspirations of the Fililino
people finds support among these interests, a support which will be
lost to them if restrictions were established.

Nor is restriction by legislation necessary for the purpose of better
preparing the Philippines to meet new market conditions in the event
of independence. Production in the Philippines will always be gov-
erned by economic laws which in this case must take into account the
possibilities of political changes.

Independence will find the Philippines in readiness to meet such
changes unless, of course, the United States upon achieving this
consummation of American policy should willfully desire to bring
about the destruction of Philippine industries for which she had done
so much to build up.

The policy of the United States with regard to the philippines is
well defined. Both political parties are committed to it. Congress
has authoritatively sanctionedit. America has decided to grant the
Philippines her independence. The only question left for Congress
to detem e is the question of time-the definite, certain time when
that decision shall be carried out.

Action on this problem has been delayed, perhaps in the expecta-
tion that time and experience would show both to Americans and
Filipinos that it is to their reciprocal advantage to continue the
present relationship. Away back in 1907, ex-President Taft, then
Secretary of War, expressed this hope in his address to the Filipino
people on the occasion of the inauguration of the frst Philippine
elective assembly:

The policy look* to the improvement of the people (the Filipinos) both
Industrially and in self-government capacity. As this policy o extnding
control continues It must logically reduce and finally end the sovereignty of

I
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.the United States In the islands, unless it shall seem wise to the American and
the Filipino peoples, on account of mutually beneficial trade relations and
possible advantage to the islands In their foreign relations, that the bond shall
not be completely severed.

The events that have taken place since these words were uttered,
the feeling that is now prevalent in several sections of this country
in relation to free imports from the Philippines, and, on the other
hand, the alarm, apprehension, and discouragement produced in the
Philippines by the present agitation can not but disappoint the most
confirmed optimist that the hopes of Mr. Taft would ever be realized.

American and Filipino relations have reached a crucial point.
Congress can no longer postpone the solution of the Philippine
problem without exposing to irreparable and incalculable harm both
American and Filipino interests. In fairness to both, it is now the
privilege if not the duty of Congress to determine the date when
Philippine independence is to come. This we desire the more
because we feel that our welfare should not be achieved at the cost
of what is considered an injury or menace to important elements of
this country.

The Filipinos have achieved great progress under American
sovereignty and are deeply indebted to the United States for that
progress; yet they want to be free to work out their own destiny, to
develop along the lines best fitted to their ultimate political status.
In this respect I am confident that I speak for the entire Filipino
people. We shall await your action with expectant hope. We trust
the Congress will deal justly by us, prevent injury to our economic
interests, and save us from the situation of futility and statemate
which our present status imposes upon us. As you love freedom,
so do we ask you to grant it to us. Do by us what you would want
done by yourselves if you were Filipinos as you are Americans.

I thank you, gentlemen.
Senator SIMMONS. You said that you impose no duty in your

country upon products from this country?
Mr. RoxAs. We do not. Not only that, Senator, if you will allow

an interruption, it is the United States Congress that determines
what products shall be protected in the Philippine Islands, because
we grant those products the same degree of protection in our country
that you grant them here.

Senator SIMMONS. That is the balance of the question I wished to
ask you.I As to other nations you have the same protective system practically
that we have in the United States?

Mr. RoxAs. Yes, sir; that is the way it is. For example, Senator,
take agricultural machinery, which we need so badly in our country.We have a high tariff on agricultural machinery, just as you have
in this country. We collect 10 per cent ad valorem on such ma-
chinery, though we need them badly.

Senator GEORGE. Do you make them?
Mr. RoxAs. We do not.
Senator BARKLEY. American agricultural machinery goes in free?
Mr. RoxAs. Yes, sir.
Senator BARKLEY. In competition with machinery from every

other nation, which machinery is taxed?
Mr. ROXAS. Yes, sir.
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Senator BARKLEY. To what extent does that give the American 1manufacturer of farm machinery an advantage over other countries'
Mr. RoxAs. American machinery has virtually excluded machinery.

from other parts of the world in the Philippine Islands.
Senator BARKLEY. Does that same situation hold true as to other

American manufactures which are permitted to go in free in competi-
tion with others which are taxed?

Mr. RoxAs. Yes, sir; abour 70 per cent of all of our imports come
from the United States.

Mr. Chairman before closing I should like to ask permission to
file the brief of the Philippine Delegation and this resolution of the
Philippine Legislature.

Senator SMOOT. That may be done.
Senator KING. I want to ask you one question in view of the inci.

dental reference to Spain. What interests have the Spanish people
in the Philippine Islands? I do not mean those of Spanish origin
who are residents there but I mean those who live in Spain. What
interests have they in the Philippine Islands?

Mr. RoxAs. There are some Spaniards who own stock in Spanish
companies in the Philippines, who have retired from active partici-
pation in business and who now live in Spain. But they are very
ew. These are very old companies.

Senator WALSH of Massachusetts. Mostly in the cigar business?
Mr. RoxAs. Yes; cigar and sugar.
Senator KING. The Spanish holdings are very limited?
Mr. RoxAs. About 17 per cent of the total investment in sugar,

not more than that.
Senator REED. I think the Filipino people are to be congratulated

upon the spokesman for them.
Mr. Rox s. Thank you very much, sir.
Senator SIMMONS. I think that is the unanimous sentiment of this

committee.
Mr. RoxAs. Thank you.
(Mr. Roxas submitted the following resolution and brief:)
(Eighth Pilippine Legislature, flrst session. H. c. R.. No. 4. Concurrent Resolution No. 8

Concurrent rdolution conveying to the American Government and peoplethe protest of the Phillppine
Legislature against any legislation tending to limit the free entry of Pblppme sugar into the United
States and asking for the rejection of any legislation in this sense

Whereas there is now in the United States a constantly growing agitation for
the limiting of the free entry of Philippine sugar into that country and proposi-
tions in this sense were formally introduced in the United States Congress during
its last session;

Whereas it would be unjust and very harmful to the Interests of the Philip-
pines if said free exchange were further restricted, as far as the Philippines are
concerned, during the continuance of the present political relations between the
two countries; Now, therefore, be It

Resolved by the House of Representatives, the Philippine Senate concurring, That
the Philippine Legislature do, as it hereby does convey to the Congress and
people of the United States its most decided and energetic protest against any
legislation tending to limit the free entry of Philippine sugar into the United
States during the continuance of the present political relations between the two
countries, and that the American Congress be, and the same hereby is, requested
to reject any legislation in the sense mentioned.

Resolved further, That copies of this resolution be transmitted to the Presi-
dent, the Congress of the United States, and the Secretary of War, through the
Resident Commissioners and the Governor General of the Philippine Islands.

Adopted, November 5, 1928.
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BRIEF OF THE PDILIPPINE DELGATION

The members of the Philippine delegation sent to the United States at the
behest of the government and people of the Philippine Islands beg leave hereby
to submit this brief in connection with section 301 of the pending ariff bill.

Great efforts were put forth before the Committee no Ways and Means of the
House of Representatives to levy duty ortoplace a limit on Philippine products
which could enter the United States free of duty. The House committee which
made this controversy the subject of careful inquiry and of patient hearings in
submitting Its report said:

"All amendments proposing to restrict in any way imports from the possessions
of the United States by lmposipg lmits as to kind, quality, values, or in any other
waY, were rejected."

It was hoped that this would settle the controversy and that it would not be
necessary to Impose on this committee by again meeting such unjustifiable re-
quests and demands as had been made. The efforts have, however, been re-
newed although substantially no new facts or allegations were presented. Their
renews, before the Senate subcommittees compel us to set forth a reply. We
shall avoid as much as possible a repetition of statements before the House
Committee, confining the present statement to the enumeration of additional
and other facts to demonstrate that the petitions and demands of those who are
opposed to the present trade treatment of the Philippines are most unreasonable.

TRADE STATISTICS

Because it will be necessary to refer to the statistics of trade between the United
States and the Philippines, the following abbreviated statement of the trade for
1928 giving principal items and the total of such trade is here set forth.

Principal articles imported into the Philippine Island, 1928

United Total
States

Pawe PaceCotton goods ......................................... 30679% 066 5,272,3Iron and steel and manufactures thereof... ..................... 31,591,570 402 502
Mineral oUs ..................................... ................ 143am9 17,0298Met and datryxouots ......................and........da.........y.... 7,489, 568 1,846,159
Automobiles and accessories ................................................. 13,0226 4 18, 292 723Wheat flour ................................................................ 9,25 256 1O, o , 6a
Blk and Its manufactures ...................................... 4,200,578 8, 512 789
Paper and Its manufactures .................................. 6,6,042 8,257,5*
Tobacco products .......................................... 6, 100912 6.202070C o l. ..................................................................: : .. .............a , A 1 5
Total imports ........................................................................ pesos.. 269,318.796
From thd United States ............................................................... do.... 168,717,000

Principa articles exported from the Philippine Islands, 1928

United Total
States

puce Pu
Ongar ............................................................ 91,382,485 95,08687V
Abaca, Manila hemp................................................19,054090 63,187,212
Coconut oil ....................................................... 40,479,041 40,978,34
Copra.......................................................... ,207,664 4,084,68T

uicbated coconut............................................... :7,43,537 7,447,171
Copra ea ........................................................... 717,707 6.777,274,
Toac ........................................................... 8768,293 17,14878

Total exports.............................................. ........... pew0.. 810,109,092
To the United States ........ "".."................................. ..... do... 2 2 41 ,288

The Philippines import from the United States 62 per cent of their total Imports: 74 per cent of their
total exports come to the United States

The foregoing Is In Filipino pesos, 2 pesos being equal to I American dollar.
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RTtSUMA OF CONTENTIONS

Likewise it may be well briefly to summarize the contentions made by those
urging a limitation of the rights now enjoyed by the Philippine Islands under
section 301 of the existing tariff law. These may be divided into two clsse
the first represented by the American Farm Bureau Federation which con.
tended for a total withdrawal of the rights now enjoyed by the Philippines ij
the American market, and the second, by the representatives of special interest@
who contended for such withdrawal in so far as the free entry of Philippine
products affected their particular interests. The main points will now be briefly
analyzed.

1. The representative of the Farm Bureau Federation contends that of the
total imports into the United States amounting to approximately $116,000,000
last year "about $42,000.00,) were Imports which directly compete with products
raised on * * * United States farms."

Granting for the sake of argument that this competition does exist the Ameri.
can Farm Bureau Federation admits that twelve-nineteenths of the total Imports
are not directly competitive. A more careful analysis will show that it would
be more accurate to say that Philippine agricultural products coming into the
United States do not compete with the products of the farmers of the United
States and that the products of this temperate country and our tropical country
"rather than being competitive and inimical are essentially supplementary and
complementary." This fact will appear more obvious in the course of this brief.

It is further contended that "Philippine purchases in the United States are
predominantly industrial and not farm products."

Those who'previously appeared in defense of Philippine interest showed that
Philippine purchases in the United States are well distributed, representing prod.
ucts alike of the farm and of the factory; "that the representative of the Amer-
lean Farm Bureau reached his conclusions by not taking as farm products
tobacco and manufactures of cotton goods."

The implication that the agricultural Interests of the United States have not
derived commensurate benefits from the American-Philippine trade arrangement
is not in accord with facts. During the last five years of Spanish regime in the
Islands, 1893-1897, of the average annual exports from the United States to the
Philippines, valued at $135,207, $12,562 were agricultural and $122,645 were
nonagricultural, or 9 per cent and 91 per cent, respectively. In 1927 the United
States exported to the islands a total of $69,681,000 worth of merchandise, of
which $28,141,000 were agricultural products and $44,540,000 nonagricultural,
or 30 per cent and 70 per cent, respectively.

With the recent development of refrigeration, enabling the shipment of per.
ishable products of American farms to the Philippines, the Filipinos will in all
likelihood further increase their consumption of American agricultural products.

3. The third contention may be stated in these words: 'It is not only the
present but the potential competition which is a source of concern."

This fear was expressed referring principally to sugar.
The answer is tat the development of the sugar industry in the Philippine

Islands has in the past been slow, the cultivation of cane being predominantly in
the hands of small Filipino ownersof land or Filipino tenants of small holdings.
Process in the future will be slow. A showing of progress for a period has been
made by the replacing of the old Muscovado mills by modern mills, an operation
now practically completed. The principal Interests alleging large profits In the
Philr oie sugar industry have shown their candid view of this statement by
the o ry which they havemade to purchase six of the principal sugar centrals in
the Philippine Islands. The offer was not the equivalent of one-third the cost of
those central.

With reference to the contentions of special interests, it was alleged with
respect to sugar that due to the stimulus of the free admission into the American
market of Philippine sugar the Philippine Islands were rapidly becoming a single-
crop country; that diversification should be insisted upon; and that the profits
of p reducers of sugar in the Philippine Islands were enormous.

Ta king these allegations in order, facts and figures submitted by those who,
appeared for the Philippines have shown: (a) That Philippine agriculture was
more diversified than that of any of the other sugar-producing countries. That
while sugar was approximately .80 per cent of Cuba's exports, 65 per cent of
Hawaii's exports and 60 per cent of Porto Rico's exports, sugar exports from
the Philippine Islands had in no -year since American occupation reached 35 per
cent of Its total, and in the year 1928 sugar constituted but 31 per cent of the
exports from the islands.
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Furthermore it was shown that of the land in the Philippine Islands devoted
to the five principal crops, two-thirds of the area was devoted to rice and corn
exclusively, for local consumption, and but one-third to the three principal
export Crops and in their order of Importance these three were coconuts, manila
hemp, and sugar cane; that the cultivation of sugar had at no time under American
occupation attained the importance which it had during the Spanish Govern-
ment in the Philippines when the exports had at times amounted to 50 per cent
of the total exports from the islands; that the increase of production of sugar In
the Philippine Islands during the American occupation of the islands had been
les than in Porto Rico, than in Hawaii, or in Cuba- and that the increase of
production in Cuba had been 13 times as much as in ihe Philippine Islands.

As to the alleged enormous profits in the production of sugar in the Philippine
islands it was shown that investments had varied from a total loss in the Mindoro
Sugar Co. to marked success as In the San Carlos Milling Co. and other sugar'
mills which had not entered into the production of sugar cane but had confined
themselves to milng the cane already produced; and that the agriculturist
engaged In the production of sugar cane was and had been continuously in debt
and that under present methods of culture and production per acre profits if any
would be small.

Anent the allegation that there was no limit to the production of sugar in the
Philippine Islands we answer that unlike conditions obtaining in other countries
and territories supplying sugar to the American market, sugar production is
being effectively restrained in the Philippines by the land laws, by the corpora-
tion laws, and by the immigration laws. The application of these or approxi-
mately similar restraints elsewhere would have effectively removed any danger
of an over supply of sugar.

The further allegation that the Philippine sugar industry was controlled by
foreigners particularly Spaniards is not true. That industry was more purely a
local industry and a locally controlled industry than anywhere else in the tropics.
The efforts of the Philippine Government has been directed continuously to
making it such and these efforts had been fairly successful.

An analysis of the data already in the records of the hearings will show that
the Philippines would never become under present conditions and laws the
principal source of the American sugar supply or in fact of such a part of this
supply as would be missed in any emergency, and that it is, therefore, idle to
talk of the American supply being cut off in time of war.

It may be added that the shipment of copra, coconut oil, and sugar from the
Philippine Islands was of the greatest help in maintaining the American Merchant
Marine on the Pacific.

AMERICAN-PHILIPPINE TRADE RELATIONS

Section 301 of the existing tariff law which has been included in the pending
tariff bill passed by the House of Representatives without change governs the
trade relations of the United States with the Philippine Islands.

The substance of this Is contained in the following provision "* * * all
articles, the growth or product of or manufactured in the Philippine Islands
rom materials the growth or product of the Philippine Islands or of the United

States, or of both, or which do not contain foreign materials to the value of more
than 20 per cent of their total value, upon which no drawback of customs duties
has been allowed therein, coming into the United States from the Philippine
Islands shall hereafter be admitted free of duty: Provded, however That In con-
slderation of the exemptions aforesaid, all articles, the growth, product, or manu-
facture of the United States, upon which no drawback of customs duties has
been allowed therein, shall be admitted to the Philippine Islands from the United
States free of duty."

It will be observed that this provision is reciprocal except in the one respect
that a Philippine product to enter the United States free of duty must not con-
tain more than 20 per cent in value of foreign materials whereas a manufacture
of the United States may enter the Philippine Islands free of duty though com-
posed exclusively of foreign material. *

The Committee on Ways and Means of the House in 1905 reporting a bill
affecting the trade relations between the United States and the Islands said:
"The only logical result from our possession of the Philippine Islands is free
trade between the islands and the rest of the United States." The provision
now discussed was enacted to put into effect this generally accepted American
principle. The principle has now been in effect for 20 years. It accomplished
concrete results. It has assisted In the economic upbuildng of the island.
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It has added to the American market the 8,000,000 people living in the Philip.)
pine Islands now increased to about 13,000,000. It has helped American agriv
culture, American industry, and American commerce.

WHAT ITS ADOPTION HAS WANT TO AMERICAN TRADE

In 1908 the last year prior to the admission of American goods Into the Phili
pInes free of duty the total shipment of such goods to the Islands amounted 1
5,101,836. In 1928 the total shipments of American goods to the Philippine

Islands amounted to $84,358,500.

INVISIBLE ITEMS

* There is a natural disposition to measure trade between two countries by
customhouse reports; that Is, by the total of the exports to and imports from
the country. This gives but one of the factors and frequently it is not the coil
trolling factor. Exports and imports into a country may be financed by the
banks of one country or by the banks of the other. Products in transit are
Insured by the companies of one country or by companies of the other. Products
are shipped in the steamers of one country or the steamers of the other country.
The exporters and importers may to a large extent be citizens of one of the coun-
tries. In some cases the entire trade Is controlled by the citizens of one of the
ountries. One of the countries Is but the producer of the raw material which it

exports. The other country not only produces the material that it exports
but may put it through the various steps to prepare It for consumption. Thus
in foreign trade between two countries one country may control financing, the
shipping, the insurance of shipments both ways and may In addition export
finished articles and In return receive raw materials for its factories or for con-
sumption.

Again, capital Is generally accumulated in the countries of the temperate zone
and that the Tropics in general produce raw material for consumption and for
export. The latter import the elaborated material for consumption which Is
represented by manufactures and prepared foods from temperate countries.
The result of this is that the trade or a temperate country with a country in the
Tropics usually means to the temperate country far more than does an equal
volume of trade with other temperate countries in which manufacturing, shipping
banking, insurance may be on at least an equal footing. It is, therefore, essential
to consider these elements In order properly to appreciate the value of this trade
to the United States.

The total value of exports and imports may be easily determined but not so
with the invisible items of foreign trade. The Department of Commerce,
however, gives certain reasonably accurate statistics bearing on the important
elements of shipping. The Philippines Is the sixteenth in the order of importance
of exterior markets for American products Spain being the fifteenth. In 1928
there were cleared from the United States for Spain cargo vessels of a total ton,
nage of 608,893 net tons of which only 87,944 represented American tonnage.
For the Philippine Islands there were cleared in 1928, 533,698 tons of which
402,160 were American. Thus American shipping in the trade with the Philip,
pines Is something more than five times the American shipping in the equivalent
trade with Spain. This is fairly typical of the difference in value to the United
State of trade with the Philippines and an equivalent volume.in tradp with a
temperate country.

In considering, therefore, the Philippines as a market for American goods, it
should be borne in mind that it Is an American dominated market. The shipping
the banking, and the insurance are American and the character of goods imported
are those for .which the market is most valuable being elaborated goods ready for
consumption.

It is accepted generally as axiomatic that for a temperate counry, trade with a
tropical country is many times more desirable than an equal volume of trade
with a temperate country. In 1926, when the present controversy was non-
existent, Phihppine exports exceeded the imports by $29,000,000. Despite this
large balance of trade In favor of the Philippines supplemented by the United
States Army and Navy expenditures in the islands, such balance was found
Insufficient to meet the requirements of Philippine business for balances abroad.

TE CHARACTER OF IMPORTS

No less important than the control of the export and Import trade Is the
character of articles sold. Continuing the comparison with Spain because It
happens to be next In order as a purchaser of American goods, it will be observed

I
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that in 1928 the total exports to Spain from the United States amounted to
180,613,191, of which raw cotton, the leading export article, amounted to
$34 416,749.

he total American exports to the Philippine Islands that year were $84,885,-
g0 none of which could be properly classified as crude or raw products. The
leading American product exported to the islands was cotton manufactures,
$mounting to $15,898,035, which made the Philippine Islands the largest exterior
market for United States cotton cloth. This illustrates fairly the difference in
value of a foreign market In the temperate zone and the foreign market of approxi-
mately the same total value in the tropics. The temperate country buys the
raw cotton; the tropical country buys the cotton cloth. What this difference
means to the American factory and to American labor is evident.

In recent years Japan has increased more rapidly its purchase of American
goods than has the Philippine Islands, but on a scrutiny of the nature of this
Tfade it will be observed that Japan has been purchasing larger amount of raw
cotton for her cotton factories and with the product has taken awa: from the
United States its market for cotton textiles in the Far East and has even invaded
the Philippine Islands notwithstanding the degree of protection granted the
American textiles in that market. As an export market the value of the Philip-
pines to the United States is many times what may be indicated by the total of
articles sold compared with the total in the general foreign market.

PHILIPPINE EXPORTS TO THE UNITED STATES

Possibly of greater importance to American trade than the exports to the
Philippine Islands is the character of Imports received from the islands. The
total exports from the Philippine Islands to the United States in 1928 amounted
to $116,207,644. Of this total the amount of $9,577,045 represented Manila
hemp; $17,603 832, copra; and $23,239,520, coconut oil. Hemp is on the free
Hit due to the iact that it Is useful to the American factory and competes with no
American product. Copra is also on the free list for a similar reason. Coconut
oil was on the free list prior to 1922 but was then placed on the dultable list to
encourage the crushing of copra in the United States, but not because it was an
article competing with an American product. A number of less important prod-
ucts of the Philippine Islands are likewise In the nondutiable list. It should be,
in fact, observed that numerically most products of the Philippine Islands
receive no special benefit in the American market.

It can not be too clearly stated that the United States tariff is drawn having
in view the advantage of continental United States. There Is no item in the
tariff designed purely to protect a commodity produced in the Philippines. The
advantage which the Philippine producer receives is incidental to the protection
of some product of the United States. Many tropical products to which the
Philippines is peculiarly adapted are not encouraged by the United States tariff.

It will be observed for example that the following articles are on the free list:
Abaca, bananas, muguey, binding twine, cacao and cacao beans, coffee, coir
and boir yarn, palm leaf fans, palm leaf, gums and resins (produced in the Phil-
ippine Islands) India rubber, oils, distilled or essential-for example, ylang-ylang
mother of pearl, and shells, etc.-sago, starch and flour, tamarinds, tapioca and
cassava, and vegetable wax. The major products in the Philippine Islands receiv-
ing benefit of the American market are sugar and tobacco and of the tobacco
exported from the islands more than one-half in value is sent to countries other
than the United States.

There Is no desire to underrate the value to the Philippine people of the present
trade relations with the United States. It is recognized that the free American
market gives to them certain advantages. This does not, however, make the
advantage to the United States the less. The present trade relations are in their
advantages mutual and, therefore, all the more desirable.

UNITED STATES PARTICIPATION IN PHILIPPINE TRADE

In the five years prior to 1909 when American goods were first admitted into
the Philippines free of duty the average annual imports of the Philippine Islands
were $80,000,000 of which $5,000,000 came from the United States. One-sixth
of the imports into the Philippine Islands came from the United States. During
the same period our average annual exports were $32,000 000 of which $12,000,000
came to the United States. In other words, the United States purchased 88 per
cent of the goods exported from the Philippine Islands. In the year 1928 the
Philippine imports were $185,000,000 of which $84,000,000 came from the United
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States. The Philippine exports amounted to $155 000,000 of which $116,000,000
came to the United States, that is, the United Atates sold to the Phlippe"
62 per cent of its imports and purchased 74 per cent of Its exports. From selling
the Philippines 16 per cent of its needs from abroad, the United States now s"
62 per cent of such requirements and from purchasing 38 per cent the Unite
States now purchases 74 per cent of what it sells abroad. The percentage of
America's sales to the Philippine Islands has Increased due to the present trade
relations by a larger percentage than has America's purchases from the island&
The American people participate under the present arrangement directly and in
an increasing percentage in any increase in the purchasing power of the Phil.ippne people.
Summarzng It should be noted that there is a direct advantage to the United

States In its trade relations with the Philippine Islands arising from (a) the invtsi.
ble Items off trade (b) the character of imports into the Islands, (o) the character
of exports rom the islands, (d) the increased participation of the United States
in any Increase in the Philippine trade.

FOUNDATION OF DEMAND FOR CHANGE

Such being the case, why should there be the present demand for a modifies.
tion of these trade relations in a manner adverse to the Philippine Islands?

A brief study of the allegations of those urging such change will demonstrate
that they are 'based on a complete misunderstanding of the situation and on
misinformation.

COCONUT OIL

In the hearings before the Committee on Ways and Means of the House this
suggestion of change first appears in a table submitted by the Farm Bureau
Federation. Referring to coconut oil, the Philippines is designated as tile prin.
cipal competing country and under recommendations it is stated that the "coco.
nut palm industry in Florida has been virtually extinguished. Imported coconut
oil competes with domestic butter lard and vegetable oils." This statement thus
condensed was elaborated in subsequent briefs submitted on this subject.

The principal product of the coconut palm is the coconut. This is marketable
as the fresh fruit, as copra which is the dried kernel, as desiccated coconut which
is prepared from the fresh fruit, and as coconut oil which is prepared generally
from the copra. The product of such coconut palms as have been grown in
Florida is sold as fresh fruit.

No coconut from the Philippine -Islands is sold as fresh fruit in the United
States. Therefore, there is absolutely no direct or indirect competition between
coconuts in the Philippine Islands and coconuts grown in Florida and Porto
Rico. The implication, therefore, that by competition of Philippine coconut
oil the "Coconut palm industry in Florida has been virtually extinguished" Is
positively ridiculous.

The further statement that "Imported coconut oil competes with domestic
butter, lard and vegetable oils" does not permit of such precise reply mainly
because it is a more general statement. Coconut oil and copra from which the
oil is made together constitute a leading product of the Philippine Islands, In
value varying with the year the first or second of the export products of the
Islands. Does this coconut oil compete with the enumerated American products?
In the Philippine Islands there is no indication of such a competition. The statis-
tics of exports and import. make it ear that as the production of coconut oil
and copra has increased in the Philippine Islands the imports of butter lard and
vegetable oils other than coconut oils have increased. In the United Atates the
situation is somewhat less clear.

In the calendar year 1928 there was exported from the United States 759,-
722,195 pounds of lard valued at $98,700,668. There was exported 51,702,246
pounds of cottonseed oil valued at $4,050,725. During that period there was
imported from the Philippine Islands 290,636,702 pounds of coconut oil valued
at $23,061,377, and 370,881,394 pounds of copra valued at $6,230,050. It
should be observed that the lard exported from the United States was valued
at 13 cent. per pound, cottonseed oil at 9 cent. per pound whereas the coconut oil
importedfrom the Philippine Islands was valued at less than 8 cent. per pound,
where the coconut oil imported from the Philippine Islands is valued at less than
8 cents per pound. It should be further noted that the copra entering from the
Philippine Islands was admitted free of duty just as was the copr from various
foreign countries. The statistics alone as published by the Department of Com-
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merce show that there is no real competition between coconut oil and lard and
cottonseed oil. It is true that in certain articles there may be a certain amount
of substitution but there is a greater emphasis on selection and the coconut oil
is devoted to those purposes for which it is most suitable as is lard and cottonseed
oil. If coconut oil could seriously replace lard and cottonseed oil, American foreign
,markets for those products would at existing prices absolutely disappear.

it is alleged in briefs on this subject that coconut oil competes with dairy
products. It so happens that the Philippine Islands, the greatest producer of
coconut oil for the American market, is the greatest purchaser of dairy products
from the United States. This fact alone would seemingly dispose of such a
contention.

However, when analyzed the main contention is that coconut oil is used very
largely in the production of oleomargarine or nut margarine which may under
certain conditions be used in lieu of butter. It may be so used. However,
among the largest elements entering into these margarines are butter and milk
which are dairy products. There is a grave question as to whether the pro-
duction of oleomargarine is not one of the most essential aids to the dairy industry
utilizing as it does a material part of the product of the dairy. It should further
be noted that no butter of consequence is exported from the United States
except to tropical countries l of which are producers of coconuts.

There is an obvious disposition in discussing dairy products to assume that
the home market is everything and there is no necessity for a foreign market.
But there is no country that has a prosperous dairy industry that does not have
a considerable foreign market for its product and there is hardly a dairy country
in which the manufacture of margarine is not a serious part of that industry.
In certain countries this goes to the extent of the farmer consuming margarine
and exporting butter.

It is doubtful if Congress could in the pending tariff bill do anything for the
American dairy interests quite so helpful as was done when the Philippines, a
nonproducer of dairy products, was made an exclusive market for American dairy
products. That is one thing which the present trade relations brought about.

The Philippines purchases more products of the dairy from the United States
than does any other country-and with every increase In its purchasing power the
increase in its consumption of milk is most marked.

Though the effect on the farmer of coconut oil entering the United States free
of duty from the Philippine Islands rather than copra entering free of duty Is
rather remote, the farm bureaus in their briefs have emphasized their opposition
to the entry of coconut oil because it competes with the product of the American
coconut oil mills.

There Is, of course, competition between the coconut oil milled in the Philippine
Islands and the coconut oil milled in the United States. The coconut oil mills
in the islands were the result of the war.: Over 40 such mills were constructed
in the islands, and of these but 7 are now operating, and these not continu-
ously throughout the year. This would indicate that the American oil mill had
little to fear from the competition of the mills located in the Philippine Islands.

Theoretically the mill in the islands has a slight advantage:but practically it is
found to be otherwise. The commanding wvan which the mill In the
United States has outside of the material advantage op financing is the fact that
it may secure its copra from any producing country. The mill in the Philippine
Islands if its oil is to be admitted free of gIuty Into the United States must secure
its copra in the Islands because of the 20" per cent limitation to which reference
has heretofore been made in the present trade relations.

Futhermore, in the Philippine Islands copra is dutiable, and it i admitted into
the United States free of duty. This advantage to the American mills is at all
times great and may in conceivable emergencies become exceedingly great.

In 1928 the American mills rece ved slightly less than threa-fourths of their copra
from the Philippine Islands and slightly more than one-fourth from British Malaya,
Australia, British Oceania, French Oceania, and other countries. The advantage
of securing their copra thus from the cheapest market is obvious. In the first four
months of the current year the American mills received slightly more than one-
half of their copra from !'- Philippine Islands and slightly less than onie-half
from the other sources.

In confirmation of the foregoing the Department of Commerce released for
publication on July 6, 1929 the following in a radiogram from Trade Commis-
sioner G. C. Howard, Manila: "Only two oil mills are operating intermittently,
and it is expected that some mills will close down entirely next month."
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SUGAR

Sugar is the leading American farm product of which the United Stated to&
utterly to produce an adequate supply. In 1927 3,679,349 short tons of sug
were imported Into the United States from foreign countries, and in 1928 8,272,s;
tons. Obviously, therefore, there is no difficulty in giving to the local produce
of sugar a price above the world price of sugar. So long as the home productca
continues inadequate, and It will continue inadequate indefinitely, the Ameriaen
producer can be given the benefit of the tariff.

At present practically all of the foreign sugar imported Into the United State
comes from Cuba. With Cuba the United States has a commercial convention
and it is this convention that introduces Into the American sugar situation the
only complication which makes an understanding of the situation a little difficult,

This commercial convention was proclaimed December 17, 1903. In the calec-
dar year 1904, the first year of the application of this convention the United
States imported from Cuba 1,130,548 long tons of sugar and from other foreg
countries 645,733 long tons.

Cuba was then unable to supply the needs of the American market for sugar.
Under the terms of the convention other foreign sugar paid the full rate of duty
provided by the tariff act of July 24, 1897 and sugar from Cuba paid 20 per
cent less than the full rate of dutyso provided. The American producer of sugar,
therefore, received In 1904 for his sugar the price at which sugar could be ob.
gained in the world market plus the full rate of duty. The Cuban producer
received for his sugar the price at which sugar could be obtained in the world
market plus 20 per cent of the rate of duty fixed in the tariff act of 1897. This
was the theory on which the convention was based.

Such devia ions from the prices thus generally established as was shown in
quotations from time to time were due first to the drawback provisions of the
several tariff acts which made full duty sugars more attractive to the American
purchaser who contemplated the export of refined sugar or the products of the
ported sugar and second to temporary market conditions which made certain
sugar more or less available. The situation contemplated by the convention
ceased to exist when Cuba produced an exportable surplus of sugar in excess
of the needs of the American market and was forced to sell a considerable portion
of this sugar in competition with unprivileged sugars in the world market.
The calendar year 1910 practically marks the beginning of that situation. That
year the United States consumed 3,350,365 long tons of sugar. Of this amount,
1,640,182 tons came from Cuba and but 72,393 tons from other foreign countries.

In the year 1913 Cuba exported 2,700,641 short tons of sugar of which the
United. States Msorbed .2,229,7"0 short -tons. That is, Cuba was forced to
find a market for slightly loss than 500 000 short tons of sugar outside of the
United States. This meant that the price of Cuban sugar was reduced practi.
cally to the world price and that Cuba by a large increased production had lost
practically in toto the benefit given to her sugar by the American Cuban Con.
vention of 1903.

This situation is thus stated by the Cuban Ambassador In his letter of January
10, 1929, to the Secretary of State of the United States published in the hearings
before the Committee on Ways and Means of the House:

"In synthesis, the different appreciation of the effects, whether beneficial or
adverse of the reciprocity treaty of 1908, is confined to the fact that while the
United States Tariff Commission believes that the increase in the exportations
of sugar from Cuba to the United States is the essential point of the commercial
treaty of 1903 entered into by the two countries, thereby resulting In the great
profits to Cuba, 'my Government is of the opinion that it is necessary to look
Into the prices attained by our main product (sugar) and particularly into the
benefit of the 20 per cent differential rate that, granted in the said treaty to
Cuba has after 1911 favored, almost constantly, the American consumer, for
the uban producer sold his sugar to the United States at the very same price
that was disposed of to other countries which have not granted Cuba preferential
treatment, and, which consequently do not receive for their exports correlative
advantages. Nor does my Government believe that it could be considered as
a justification of the treaty the fact that Cuba has disposed of most of her sugar
to the United Statis, for It is an undeniable fact that should there not have
existed a commercial treaty with the United States and the subsequent differ-
ential custom duty, Cuba would have sold likewise all her sugars within or
outside the American market and at the very same price which she obtained
from the United States, because all the large exporting countries of this product-
as Santo Domingo, Peru, Czechoslovakia, etc.-have always been able to place
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the whole of their production at a price similar to Cuba's. Java, save when she
has of her own volition preferred to keep her sugars from one year to another,
has also been able to dispose of her entire stock."

This situation which has resulted In Cuba selling her sugar to the United
States at the world's market price has, of course, meant that the American pro-
ducer of sugar has sold his sugar at the world price plus the duty on Cuban
sugar and not plus the full duty imposed on other foreign sugars. It should
be noted that this situation existed In 1913 when the total Cuban sugar which
had to seek a market outside of the United States was less than 500,000 short
tons. It is important to note this when considering the effect of the free admis-
sion of Philippine sugar into the United States.

This situation created by the overproduction of sugar in Cuba accounts for
the change of the Cuban position with reference to the United States tariff on
sugar. In the American-Cuban Commercial Convention of 1903 It was provided
in article X: "It is hereby understood and agreed that in case of changes in the
tariff of either country which deprive the other of the advantage which Is repre-
sented by the percentages herein agreed upon, on the actual rates of the tariffs
now in force, the country so deprived of this protection reserves the right to ter-
minate its obligations under this convention after six months' notice to the other
of its intention to arrest the operations thereof."

And again in Article VIII it was provided: "And no sugar, the product of any
other foreign country, shall be admitted by treaty or convention into the United
States, while this convention is in force, at a lower rate of duty than that pro.
vided by the tariff act of the United States approved July 24, 1897."

Both quotations evidence the fact that Cuba was opposed to any lowering of
the United States duty on sugar during the existence of the convention. In
other words Cuba anticipated that the price of her sugar would be 20 per cent
of the American duty on sugar above the world price of sugar and that the
higher this American duty was the greater would be the advantage of Cuban
sugar over unprivileged sugars.

Later, however, when by overproduction Cuba had lost the advantage of this
favored position she opposed an increase in the American tariff on sugar and
that is her position to-day.

In what way would the free admission of Philippine sugar Into the United
States contribute to this situation or affect the price of Cuban sugar or the
price of sugar produced in the United States? The Cuban Ambassador in his
letter quoted above says that Cuba had lost its favored position since 1911.
Philippme sugar has been granted free admission into the United States without
limit since 1913. The change in the Cuban situation therefore, took place two
years before the free admission without limit of Philippine sugar. Already the
American producer of sugar in the United States was receiving for his sugar the
Cuban price of sugar plus the duty on Cuban sugar. That is what he receives
to-day. The change in the treatment of Philippine sugar has in no way changed
his situation or affected the price of his product.

In the calendar year 1928 the United States imported from Cuba 3,240 000
short tons of sugar, and 675 000 short tons from the Philippine Islands. Had
all of this sugar come from 6uba, Cuba would still have been forced to sell in
the world market over 300,000 tons of sugar and the Philippine Islands would
have been forced to sell 575 000 tons in the world market. Obviously the world
price of sugar would have been unchanged and it is equally apparent that the
Cuban price of sugar would have still remained the world price of sugar. And
the American producer would still have received for his sugar the world price
of sugar plus the duty paid by Cuban sugar on entering the American market.

The Monthly Summary of Foreign Commerce of the United States for April,
1929, the last available, shows the following:

Imports of sugar into the United States for the four months ending April 30
as compared to the four corresponding months of the last year:

Cuba:- Pounds
1928 ------------------------------------------------ 2, 683, 067, 701
1929 ----------------------------------------------- 3, 764, 319, 382

Increase ------------------------------------ 1,081,251,681

Philippine Islands:
1928 ------------------------------------------------ 514,478,828
1929 ------------------------------------------------ 500, 174, 503

Decrease ----------------------------------------- 14, 304, 325
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Observe that the increase in the amount of sugar imported from Cuba for the
four months under consideration in 1929 over 1928 was more than double'tl:
total amount of sugar brought in from the Philippine Islands during this perlCA
The Department of Commerce has announced in its Commerce Reports for
June 17, 1929, that sugar production in Cuba during the present season amounted
to 5,135,000 long tons up to the end of May, the highest figures obtained :1
Cuban history. Cuba In one year increased its production of sugar by an amount
greater than the total production of the Philippines in any year in its history. In
view of these facts it is idle to talk of increasing production from the Philippine
Islands. The facts are self-evident and the reiteration of misstatements caf
not obscure them. :

The present statement shows that the rather direct advantages of the present
trade relations between the United States and the Philippine Islands are not
entirely on the side of the Filipino people. Although these relations were estab.
lished and developed in consonance with the professed altruistic policy of the
United States toward the Islands, the results have likewise been eminently bene.
fiscal to the American people.

In view of the foregoing, the Philippine delegation respectfully request that
the Committee on Finance will reject all amendments proposing to restrict in
any way imports from the Philippine Islands.

STATEMENT OF HON. SEROIO OSMENA, PRESIDENT PRO TEMPOIN
OF THE PHILIPPINE SENATE

(The witness was duly sworn by the chairman.)
Mr. CSMENA. Mr. Chairman and gentlemen of the committee,

it is quite impossible for me to add anything new to the statements
which have been made on the proposals to limit the amount of
Philippine products that may enter the United States free of duty
or to impose a duty on such products. For this reason I will ask
the committee to give me permission to file a brief.

CHAIRMAN. That permission will be granted.
(Mr, Osmena submitted the following brief:)

Barmp or HON. SEoO OSMENA, PRESIDENT Puo TsuPonm OF THE PILIPPINE
SENATE

After the statements made by the witnesses who have appeared before this
committee in opposition to the proposed restriction of certain Philippine products
which now enter free of duty into the United States or to impose a duty on al
ouch products, especially the statement made by the Speaker of the House of
Representatives of the Philippine Islands, with which I concur, nothing new can
be said on this subject. I will be brief in my remarks and shall confine myself
ahlefly to the following:

First. The policy of the Philippine people is to foster the development of
relatively small independent farmers and to prevent the concentration within
^ reasonable degree of immense estates such as are utilized for the cultivation of
sugar more economically and in greater quantities in other tropical countries.

Second. Investments in the Philippine sugar are essentially local investments.
Third. The effect of a violation by the United States of its freely undertaken

obligations to the Philippine Islands, on the sentiment of the Filipino'people and
on those who have been friendliest to the United States.

I am convinced that the suggestion that a limit should be placed on the amount
of sugar which may be brought in from the Plilippine Islands free of duty arises
from a complete misunderstanding of the agricultural situation in the Philippine
Islands and of the spirit of the Filipino people and particularly a misundetstand-
Ing of the depth of feeling of the people of the Philipine Islands against any
tendency toward the monopolization or the land. Ifeel that, once-the American
people were made acquainted with the situation in the islands, the agitation to
penalize Philippine sugar would end for all .time.

It is not easy for an American who has not lived among the people of the
Philippine Islands to visualize the agricultural situation there. It Is even more
difficult for those Americans who have seen in operation tropical sugar culture
elsewhere-in Cuba, Porto Rico, or Hawaii, for example.
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In the Philippines we have a population of nearly 13,000,000. We have in
occupied farms 11,278,960 acres, of which 5 969,387 acres are in cultivation.
Tflhis land is distributed in 1,955,276 farms, of which 1,520,028 are occupied by
their owners.

The average size of the Philippine farm in 1903 was 8.57 acres and in 1918,
5.77 acres. The tendency, therefore, is to decrease rather than increase the size
of the farm. The American who has seen the immense estates devoted to the
cultivation of sugar in Cuba or even in Porto Rico has the greatest difficulty
in understanding that the situation In the Philippines In widely different and that
the difference is accentuated with time rather than lessened. Partly because of
this situation to-day we have no sugar investment in the Philippine Islands owned
by those in the United States who have invested alike in sugar development in
uba, in Porto Rico, and in beet sugar in the United States. Almost without

exception even the sugar centrals are owned by local capital.
It has been stated that the Philippine sugar properties were largely owned by

nonresident Spaniards. This is not true. It is true that two of the Spanish
companies operating in the Philippine Islands for 50 years or more are interested
in certain sugar mills in the Philippine Islands, but the total of all Spanish invest-
ments and those of doubtful nationality is approximately 17 per cent of the
investment in the sugar industry in the islands.

In the Official Census of the Republic of Cuba of 1919 it is stated: "Accord-
Ing to certain data, considered as truthworthy, 27.4 per cent of this production
was obtained from centrals, belonging to Cubans; 51.4 per cent from centrals,
belonging to Americans; 13.9 per cent from properties belonging to Spaniards;
2.6 per cent from Cuban-American properties; 1.3 per cent from French prop-
erties; 2 per cent from English properties; and 1.4 per cent from properties
belonging to citizens of other countries." Thirteen and nine tenths per cent of
the Cuban sugar industry is greater than the entire Philippine sugar industry,
so that when one argues for the protection of the American sugar investments
in Cuba against the competition of Spanish sugar investments in the Philippine
Islands he is. either very disingenuous or quite ignorant of the conditions existing.

No doubt the Spanish investments in Cuba came about in much the same way
as in the Philippine Islaiids.

The Filipino looks on these old Spanish Investments in the Philippines as local
investments and can not appreciate that they are not entitled to the full pro-
teetion of the laws of the land. The Filipino appreciates that he could in no
way more offend the spirit of the people of the United States than by endeavoring
to injure foreign investments in the islands made in accordance with law and
conducted by law-abiding persons.

It is a source of pride .to those who have had some moahure of responsibility
for the government: In the Philippine Islands to note that no difficulty of the
apartment of State of the United States has ever arisen from unfair treatment
by Filipiko ciffi6its or the Philippine government of foreigners resident in the
islands.: Th* irit of our people is that the foreigner who conforms to law in
the Philippine I~lands shall receive every protection of the law. The Filipino
appreciates that in a special manner the United States is committed by the
treaty of Paris to protect Spanish subjects residing in the territory over whioh
1lin'ceded hersovereiqnty to the United States.

Furthermore, the Filipino appreciates the pride of the United States in. her
good name and the value of a good name in the fair treatment of foreign invest-
ments in her territory, if for no other reason than that she wishes her own foreign
investments to be treated fairly. The foreign investments of the people of the
United State. are so great as to make negligible by comparison the investments
of Spaniards and other foreigners in the Philippine Islands.

Briefly, the Spanish investments in the Philippine Islands, and particularly in
sugar, are small when the history of the Philippine Islands is considered. They
are small n comparison to similar investments in Cuba. However, were these
Investments larger than they are now, the Filipino people feel that the United
Sates would not have the Phflplpine government discriminate in any way
iginst them and would not itself discriminate against them.. The constant endeavor of the Philippine government during the period of
commission government, as well as since the government has been more essen-
tily a Filipino government, has been to develop in the islands a sugar industry
differing completely from the industry existing in other tropical countries--an
industry of moderate size and small farms, owned and occupied by residents--to
establish modern mills which would be cooperatively owned by those cultivating
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the sugar. This has made progress extremely slow. During the perlod'of
American occupation Cuba has increased her production of sugar thirteen time
as much as has the Philippine Islands. Since the admission in 1913 of Philipp
sugar without limitation as to quantity free of duty in the American mafkt
Cuba has increased her production eight times as much as has the Philippine
Islands. This is the natural consequence of the different methods pursued. .

It is by way of argument asserted that the Cuban method will be adopted in
the Philippine Islands. Those who assert this, if the assertion is an hone*
opinion, fail utterly to recognize the spirit of the Filipino people, and fail to
recognize the tendency in the Philippine Islands which is directly contrary to
this.

The Filipino people do not object to other peoples following the methods that
have been more successful in producing sugar in large quantities and economlly,
but the traditional Filipino method can not be departed from in the Philippin
Islands.

The result of this is, first, the slowness of development and, second, small proft
from production. The cooperatively owned millsoln the islands are not paid for.
The farmers are very generally In debt and must almost invariably secure loans
on current crepe or the crops can not be produced.

On the other hand, the Filipino method means a diversification in farming
Sugar is the most expensive crop to produce, and the small Filipino farmer must
In general look to the other crops which are less expensive and which go more
directly to family consumption.

Under the system In vogue there the Philippines can never become a single.
crop country, and if it did the crop would not be sugar cane.

Area devoted to principal crops in the Philippine Islands

Acres Acres

Rice ------------------ 4, 465, 260 Manila hemp ----------- 1, 186,451
Coconuts ------------- 1, 235, 525 Sugar cane -----------.--- 580,492
Corn -----------------.. .. 1,8 87,294 Tobacco .--------------- 207,490

The foregoing Is the data for the year 1927, and when it is considered that
the remaining land in farms in the Philippine Islands, amounting to 2,208,448
acres, is almost exclusively devoted to .food crops for the pee Is one sees the
wide difference between. development in the Phlppines a that In Cub,
Porto Rico, and Hawaii, where the bulk of the cultivated land Is in sugr cane
In other words, the free admission of Philipplile sugar-into the United ates has
not made of the Phili pines a 1-crop or 2-crop country.

This Is further evidened by the exports from the islands. 7he census of
the Philippine Islands for 1903 shows that in 1873, 58.24 per cent of the total
value of exports from the Philippine Islands was sugar, In 1877, 53.77 per cent
was sugar, and In a number of years sugar constituted more than 40 per cent of
the total value of exports from the islands. Never since the American oocupa-
tion of the islands has sugar amounted to as much as 85 per cent of the total
exports.

Quite contrary, therefore to the statements that have been freely made, the
sugar industry in the Philippine Islands has not under American sovereignty
at any time acquired the relative Importance in the islands which It had during
the Spanish regime.

The government in the Philippine Islands for its success depends to a large
extent on the belief of the Philippine peoe in the protestations of the United
States that its primary object in the Philippines was the welfare of the people
of the PhUiipine Islands. These protestations run throughout all the State
papers of the United States outlining its relation to the Philippines. Everyone
is aware that the Filipino people have been from time to time warned by persons
hostile to the United States or those who did not believe In the altruistic purpo
of the United States to beware of these protestations. Any unfair treatment
of the Philippine people by the United States at this or any other time would
be held up by these enemies of the United States ae a confirmation of their
frequent warnings. The effect on the Filipino people of the resulting situation
and the effect on those who have urged on the people of the islands faith in the
good intentions of the United States may well be anticipated. The question
naturally arises, therefore: Is the proposal to limit the sugar from the Philippine
Islands that may enter the United States free of duty essentially unfair? There
would seem to be no question of this.
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The present trade relations were established by the Congress of the United
Sates not on petition of the people of the Philippine Islands, but because, in
the words of the Ways and Means Committee, "The only logical result from
our possession of the Philippine Islands is free trade between the Islands and the
rest of the United States.' However, I respectfully submit that this deter-
mination having been accepted in good faith by the Filipino people, there has
been established a moral covenant which binds both parties and which can not
be properly rescinded except by mutual consent.

The proponents of this limitation desire to withdraw from the Philippine
Islands a right which it now has and to give nothing in return. At present all
products of the United States enter the Philippine Islands free of duty. The
only limit is the purchasing power of the Philippine people. It Is not proposed
that this treatment accorded American goods shall be modified or withdrawn
except as the purchasing power of the Filipino people may be decreased by the
proposal recommended. It is not proposed to ? e. the hilippine government
any power by which it may recoup itself for the injury done to the Philippine
Islands.

Fortunately for us all those who from intimate contact or because of official
responsibility know the situation have already expressed themselves clearly as
to the immoral nature of the proposals discriminatory to the Philippine Islauds.
Public opinion in this country has condemned such proposals in no uncertain
terms. A branch of this Congress has rejected them. The Philippine delega-
tion Is confident that this committee, after mature deliberation and study of
the provisions of the tariff law affecting the Philippines will not sanction any-
thing which Is inconsistent with the American conception of what Is fair and
just.

STATEMENT OF HON. RAFAEL R. ALUNAN, SECRETARY OF
AGRICULTURE AND NATURAL RESOURCES OF THE PHILIPPINE
ISLANDS

(The witness was duly sworn by the chairman.)
Mr. ALuNqA. Mr. Chairman and gentlemen of the committee,

I simply ask permission to file a brief.
The CHAIRMAN. You shall have that permission. It will be

printed.
(Mr. Alunan submitted the following brief:)

BaIEF op HoN. RAFAEL R. ALUNAN, SECRETARY or AGRICULTURE AND NATURAL
RzsoUcES Or'nTHE PHILIPPINE ISLANDS

I am here as representative of the Philippine government in connection with
section 301eof the tariff bill as passed by the House of Representatives and which
this committee now has under consideration. Taking cognizance of the great
alarm that the present movement to restrict Philippine exportation of sugar to
the United States is causing the sugar planters and the Filipino people in general,
and realizing the disastrous results which any law embodying such limitation
may have upon our sugar Industry, the Philippine Council of State, presided over
by the Governor General, has commissioned me, as secretary of agriculture and
natural resources, to present to you our views on this question. I wish to
thank you, gentlemen, for the privilege you are according me in permitting me
16 appear before you to-day.

It is not my purpose to discuss the policy Implanted by your Government in my
iountry-during the past 80 year--much less to tell you what your Government
should do In the Philippinis in the years to come.' Nor is it my intention to
make an analvs!s of the sugar industries of continental United States, Hawaii,
or Porto Rico, for the purpose of comparing them with the sugar industry of the
Philippines. I will confine my remarks to the situation of our sugar industry
as it exists to-day.

I arrived here after the hearings conducted by the Committee on Ways and
Means of the House of Representatives had been concluded, but have read
everything in the records relating to the Philippines. I was present during the
entire hearings of the subcommittee on sugar of the Senate Finance Committee,
and I heard all the testin)ony that referred to the islands. The arguments made
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in support of the proposal to restrict the quantity of Philippine sugar that
come into the United States free of duty may be summed up as follows: '

1. The Philippines has unlimited capacity for sugar production and there*
constitutes a menace to the United States beet and sugar cane industry. I.

2. The continental beet and sugar industry can not compete with the Phii
pines due to low wage paid the Filipino laborers.

3. The Philippine sugar industry is controlled by foreign interests, especl*
Spanish.

4. It is undesirable for the Philippines to rely on a single crop.

POTENTIALITY OF THE PHILIPPINE SUGAR INDUSTRY

The fear that the Philippine sugar industry possesses an unlimited capacity
for sugar production, equaling that of Java or Cuba, is groundless. There
certain factors which contribute toward.checking the development of the sum
industry in the Philippines. These are, among others, (1) lack of labor,*%
limited cane areas, (3) soil and climatic conditions, and (4) lack of capital. .

1. Lack of labor.-Because of the immigration laws of the United States which
have been extended to the Philippines, Chinese and other oriental laborers on
barred, thereby closing to the islands the only possible source of cheap labor
supply from the outside and making the Philippines dependent exclusively an
Filipino labor. The tilling of the 9,600,000 acres of cultivated land in the
Philippines with her population of about 13,000,000 depends on 1,383 500 Mnis
agricultural laborers, or an average of 7 acres per man. Even with the use d
agricultural machinery becoming more general increase in production would be
negligible. Of the total acreage under cultivation only 686,500 acres are planted
to sugar cane, the remainder being planted to rice, coconut, hemp, tobacco, corn,
and other crops. The insufficient labor supply does not permit increase in o4e
crop without corresponding decrease in the acreage of the others.

2. Limited cane areas.-The sugar industry in the Philippines is being carried
on in sections of the country which have been devoted to cane production for
more than a century. Experience has shown that only in these sections has any
attempt to extend cane areas been profitable. As already stated by Mr. Welch
before the Senate subcommittee on sugar, the experience of the Mindoro Sugar
Co., with a big outlay of American capital and expert management which hs
undertaken to produce cane outside of the areas previously planted to that crop,
shows beyond any doubt the improbability of increasing production in this

'manner. The result has been such a complete failure that it is almost certain
that no other attempt along similar lines will be made.

The experience of the Pampanga Sugar Mills and the Calamba Sugar Estate,
both capitalized by Americans, may also be cited in this connection. Then
companies started producing cane by administration in the same manner as the
Mh. 'ore Sugar Co. and they never made any profits until they subdivided their
estates into small lots and distributed them among the Filipino planters.

8. Soil and limate onditions.-While Cuba and Java with practically uniform
latitude can grow sugar cane in most of their acreage, the Philippines is fat
from being under such favorable conditions. The Philippine Archipelago, ocoup
paying 17 de~ree of latitude, has such a variety of climatic conditions in the
different sections that the growing of cane is possible only in certain localitieL
Father Coronas, chief, Meteorological Division, Philippine Weather Bureau,
commenting upon this subject, says: "The different position of the islands which
makes them or part of them more or less exposed to the general winds prevailing
in the Philippines, both in winter and in summer, is the principal cause of our
different kinds of climate in spite of the relatively small extension of the Archi.
pelago front east to west, expecially in Luson."

In this connection I would like to invite your attention to the charts prepared
by the Philippine Weather Bureau showing the distribution of rainfall and the
paths of typhoons in the Philippines. According to the weather bureau, there
are four types of climate in the Philippines:

First type.-Two pronounced seasons, dry in winter and spring, and wet in
summer and autumn.

Second type.-No dry season; with a very pronounced maximum rain period
in winter.

Third type (Intermediate A).-No very pronounced maximum rain period;
with a short dry season lasting only from one to three months.

Fourth type (Intermediate B).--No very pronounced maximum rain period
and no dry season.
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From practical experience, if climate were the only factor areas having the third

or fourth type of climate are preferred for cane culture. it is to be noted, how-
over, that the sugar producing areas of Luzon and Mindoro are located along the

paths of typhoons and have pronounced dry and wet seasons. This Is the main
reason for the lower yield obtained in these islands compared to that in Negros.
It is also to be noted that the areas where climatic conditions axe favorable to

sugar cane growing are located in the southern islands especially in Mindanao,
where the lands are unpeopled and unsettled, rendering thereby unsuited for
successful growing of sugar cane, as has been proven by experience.

I wish to add that ratooning In Cuba is universal and may be carried on for
years. This is not the case in the Philippines where ratooning can not be
generally practiced.

5. Lack of capita.l-Capital has never been abundant in the islands. The
amount invested in the Philippine centrifugal sugar industry is approximately
175 000,000 with an annual production of about 600,000 tons. To produce the
Wood,000 tons of sugar which has been predicted by a few overoptimiste would

require an additional investment of not less than one and a quarter billion dollars
($1,250,000,000). This enormous capital is beyond Philippine possibilities. In
spite of the encouragement of the Federal as well as tho Philippine Governments,
very little outside capital has come to the islands due principally to the unsettled
poltical status and the existing restrictive land and corporation laws. Moreover,
the present agitation to limit Philippine free sugar importation into the United
States has already discouraged further investment of capital into the Philippines.
Even Mr. Love, the president of the United States Beet Sugar Association, has
so testified before the subcommittee on sugar.

A few years ago when the price of sugar was around 5 cents per pound, which
Isover 1 Y4 cents higher than the current price, a New York concern sent represen-
tatives to the islands to negotiate the purchase of certain centrals. Even under
such favorable conditions, these gentlemen offered only 33 cents for every dollar
Invested In the properties. This will give you an idea what American capitalists
thought of investment in the Philippine sugar industry, even before this agitation.

The foregoing leads to the conclusion that if any increase In the production
of sugar in the Philippines Is to occur at all, the same wll necessarily have to be
limited, slow, and gradual. Any assertion to the effect that the Phillipine sugar
Industry will in a few years approximate the rapid increase attained in Cuba is
without foundation. In 1895 the Philippines exported 336,075 long tons of sugar.
All this quantity was produced by primitive mills, at best extracting only 55 per
cent of the juice. In 1927, the exports were 544,579 long tons. If it is considered
that the 1927 production was mostly from modern centrals employing efficient
cane-crushing machinery extracting 92 per cent, besides using fertilizers, better
methods of cultivation, the increase of 1927 over 1895 is insignificant.

The sugar exports from the Philippine Islands immediately after tlh implanta-
tion of American sovereignty have been used by some as a basis for comparison
with present production so as to show an enormous increase of 1,000 per cent
(from 64,000 to 700,000 tons). This comparison is clearly misleading not only
because production then was undoubtedly more than the sugar exports but als.

because of the well-known fact that for more than 10 years after 1896, the Philip.
pines was the scene of several wars, revolutions and disturbances of public order
which almost totally paralyzed the sugar Industry. It was not until 1910 that
the industry entered a period of decided recovery and only in 1922 did the islands
reach the peak of exportation during the Spanish occupation. 1

As a matter of fact there was a greater area devoted to sugar cane cultivation
in 1921 than in any year thereafter as may be noted from the following data com-
plied from official reports of the Philippine Bureau of Agriculture:

Area, production, and yidd of sugar production in the Philippines for the years
S - 1918-1927

Area in Produo Yield, Are in Produc. Yield,

Year tion In short tons Year tion in short tonss res hort tons per acre acres short tons per acre

tole ................ 507,825 474,749 0.93 1923 ............... 56(, 642 478829 0.841919 ............ 494, 699 453, 349 .92 192 .............. 581, 5 6n, o9w .9
190........... 487,790 46, 917 .95 192 ........... 91 740 779,518 1.31
1921 ........... 596.373 589,443 .98 o6 .......... 57, 885 607.367 1.04
192 ............ 95,070 533,194 .88 1927............. 588, 00 78,908 1.80
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LABOR WAGES IN TE PHILIPPINES

The wages paid Filipino laborers have been taken as a basis for comparing the
cost of production in the Philippines with that in the United States. It is asserted
that while laborers in the United States receive $5 per day the FllIpILo laborer.
only get 50 cents. This comparison gives the impression that the cost of sug
production in the islands is but one-tenth of that in the United States, whc
Is positively untrue and misleading.

In the first place although it Is true that the daily nage paid the Filipino
agricultural laborer Is only from 50 to 75 cents, it must be borne in mind that ths
amount is not the only compensation he receives, for the planter provides him
and his family with a house and lot sufficient in size to enable them to raise vege.
tables, chickens, etc., for their own use. Moreover, the planter furnishes free
transportation for the laborer and his family and extends credit advances to then.

In the second place, the Filipino laborer in the course of a day's work can
not accomplish as much as the laborer in the United States because of the differ
ence in physical constitution, climate, and environment. The former is by
nature weaker physically than the latter, while the weather and environment
in the Philippines do not permit of as intensive exertion of physical energy as In
a temperate climate.

In the third place, the Filipino laborer does not have the advantage of me.
ehanical Implements which the American worker has. While the Filipino
farmer still has to depend on his carabao and antiquated plow to work his field
the American farmer labors with the help of tractors and other modern mechan,
teal labor-saving devices.

The wage paid the Filipino laborer is not the only factor which determines the
cost of production of the sugar industry of the Philippines. The yield per acre
is another factor to be considered, for the cost of production may be high or low
depending upon the tonnage of sugar produced per acre.

Even without taking into account the fact that a great majority of the sugar
farmers in the Philippines are heavily indebted and therefore pay correspondingly
heavy interests, this being one of the many important problems of our sugar
industry, I can assure you that with the prevailing low prices of sugar, the farmers
are losing instead of making profits. I may add that if the present situation
continues, many of the centrals will have to close down for lack of cane supply
to mill.

NATIONALITY OP PHILIPPINE SUGAR PRODUCERS

Disregarding facts, those who wish to see the abolition of the existing free
trade relations between the United States and the islands, persistently argue that
the PhilippmL.i sugar industry is controlled by foign interests, especially by
Spaniards and the "King of Spain." Nothing could be farther from the truth.
The Philippine sugar Industry is not controlled by Spanish subjects, much less
by the "King of Spain." Capital invested in sugar mills is as follows: American.
Filipino, 76 per cent; Spanish, 23 per cent; cosmopolitan, I per cent. Thirty
per cent of the stock of the centrals classed as Spanish-controlled is in the hands
of the Filipinos, so that the actual extent of Spanish interests in the Philippine
sugar factories is only about 16 per cent. The nationality of the sugar-cane
producers is as follows: American-Filipino, 93 per cent; Spanish, 7. per cent.
Labor is 100 per cent Filipino.

The two principal sugar-producing. Provinces of the Philippine Islands are
Occidental Negros and Pampanga. The Philippine census of 1918 gives the
ollowing with. reference to the farms of those two provinces.

" Occidental Negroa

Total number of farms ..----------- ---------------- 13 700
Owned by Filipinos ---------------------------------- 13: 694
Owned by Europeans --------------------------------- 4
Owned by Asiatics ----------------------------------- 2

Pampanga
Total number of farms --------------------------- 28, 112
Owned by Filipinos ------------------------------ 28, 110
Owned by Americans ------------....... -. --------- 1
Owned by Europeans --------------------------------- 1

It may be stated that the Spanish Interests now engaged In the sugar industry
have been so engaged in the Philippines many years before American sovereignty.
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DIVERSIPICATION OF CROPS

Proponents of Philippine restriction think they have discovered another argu-
ment in support of their contention by pointing out that restriction would result
in the diversification of Philippine agriculture. The reply to this is that the
Philippines has already diversified its industries to a greater extent than has any
other country exporting sugar to the United States. The value of the principal
exports of the Islands for the calendar year 1928 Is as follows:

Value in Per cent
Article U. S. cur- total

rency exports

I. Coconut products .........................................................3 5%641,236 34
2. Sugar .................................................................. 47.42,939 31
3. Hemp and other fbrs .... 28.3,930 18
4. Tobacco .................. .. . 971,437 0
& Hats embroideries, cotton, and silk ............................... 7882930 5
. Lumber and timber ............................................... 3, 12,31 2

7. Other articles ................................................................ 69A36.73 4
Total ...................................................................... 155054,848 100

Production of Manila hemp increases or diminishes in proportion to world
demand and prices obtainable. The islands are among the largest producers of
copra.

Moreover, of the principal staple crops of the islands in 1927, sugar cane rinks
fifth and constitutes but 6 per cent of the total area cultivated, as evidenced by
the following figures:

Crop Area in Per cent
acres total area

1. Rice ............................................................................ 4,465,317 47
2. Corn ........................................................................... 1,387,315 14
3. Hemp and miaguey .................................................. 1,270,485 13
4. Coconuts ........................................................... 1, 23, 890 13
5. Sugar cane...................................................... ,500

Tob........................................... 207,492 2
7. Coffee, cacao, rubber, sto ...................................... ................ 432,432 5

Total ...................................................................... 9,585,431 100

Besides increasing the volume of these exportable products, the Filipino
farmer has increased the production of the main food staple--rice-a large per-
centage of which the. Philippines had been importing for many years from neigh-
boring countries. According to the Bureau of Agriculture, In 1910 the total rice
production of the Islands amounted to 18,859,090 sacks of 125 pounds. This
production increased gradually to 47,780,000 sacks in 1926 and to 49,791,700
sacks in 1927, representing an increase of 164 per cent in 17 years. Correspond-
ingly, the Importation of rice decreased from 3,481,757 sacks in 1910 to only
211,502 sacks in 1927 or from 12 to 1 per cent of the total value of imports.
The value of rice produced in the Philippines in 1927 was $100,158,210.

In 1910, there were 712,327 acres of land cultivated to corn which gave a pro-
duction of 2,467,570 sacks valued at $4,361,870,'as compared with 1,387,315
acres in 1927 with a production of 8,384,710 sacks valued at $17,487,785. In
other words, the corn production In the islands increased 239 per cent in the
past 17 years.

Before concluding, Mr. Chairman, permit me to invite the attention of the
committee to a phase of the subject which has not been touched upon.

From the day the American flag was hoisted In the Philippines. American
officials have carried on a systematic campaign to arouse the Filipinos to the
importance of greater development of our natural resources. All Presidents
since McKinley and all American governors general since Taft have stressed the
need for economic development. In recent years the "develop your natural
resources" campaign has been more intensified than ever.

Publicly and privately,. America's officials In the Islands and those in America
who have connections In the Philippines have exhorted us to increase our endeavors

I
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along economic lines. When Governor-General Davis announced, upon his ar-
rival in Manila, a program of economic development, no new policy was expounded.
Rather it was a logical working out of policies as formulated by the America
Government from the inception of American occupation of the islands.

For the purpose of assisting us to develop our country economically the Con,
gress of the United States instituted free trade between the United States and
the Philippines.

As a natural outcome, the inhabitants of the Philippines embarked upon the
task of promoting the sugar industry. Modern mills were erected. Convinced
that while the Philippines remains under the American flag its products would
be placed on the same footing and accorded the same treatment as those of any
possession, territory, or state of the United States, these pioneers invested in the
sugar industry millions of dollars from their savings and from the mortgage of
their properties. And now, gentlemen, may I ask: Is it just and fair that after
practically inducing these American and Filipino investors to invest so many mil.
lions in the sugar industry and now that they are just beginning to recover their
investments, limitation is to be meted out to them?

Mr. Chairman and gentlemen of the committee, these are the bare facts, these
are the real conditions surrounding the sugar industry of the Philippines. I
submit them to you for your consideration and action. The proposed restriction
vitally affects the economic life and progress of the Philippines; not only sugar and
coconut oil are at stake but the welfare and happiness of a people who have
placed their trust in your sense of justice and generosity hang in the balance. I
am confident that, as in the past, the same sentiments of fairness will guide you
in deciding this controversy

STATEMENT OF HON. PEDRO GUEVARA, RESIDENT COMMISSION
FROM THE PHILIPPINE ISLANDS

(The witness was duly sworn by the chairman.)
Mr. GUEVARA. Mr. Chairman, I simply want to ask permission

to submit a brief for the record.
The CHAIRMAN. That permission is granted.
(Mr. Guevara submitted the following prepared statement:)

PREPARED STATEMENT OF HON.. PEDRO GUEVARA, RESIDENT COMMISSIONER
FROM THE PHILIPPINES TO THE UNITED STATES

MR. CHAIRMAN AND GENTLEMEN OF THE COMMITTEE:
The proposition now pending before this committee to curtail the existing

free-trade relations between the United States and the Philippine Islands is
worthy of serious consideration. The Philippine Islands are now under the
American Flag. It is not now necessary to relate the circumstances under which
the "Philippine Islands came under the sovereignty of the United States. It is
proper to recall, however that when- the United States took possession of the
Philippines she announced to the world her motives and reasons for her action.

"We accepted," said President McKinley, "the Philippines from high duty
in the interest of their inhabitants and for humanity and civilization." The
President continued: "Our sacrifices were with these high motives. We want
to improve the condition of the inhabitants securing them peace, liberty, and
the pursuit of their highest good." Ex-President Taft in 1907 Said that the
United States should help develop industry, trade, and agriculture in the
Philippine Islabids.

Time seems to have demonstrated that a conflict of economic interests may
occur between the United States and the Philippine Islands. It appears to some
that above the moral obligation contracted by the United States to develop the
Philippines both industrially and in self-governing capacity, American domestic
interests should be protected. Before such a plan, so injurious to Philippine
interests, is carried out we hope Congress will be just and fair enough to grant
our country the realization of her ambition to be an independent nation, and
be master of its own destiny.

The Filipinos are not unmindful that their association of 30 years with the
United States has been beneficial and constructive and has led them to the un-
paralleled progress they have attained. Their economic situation has improved
considerably. The Filipinos have been struggling within that period of time to
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roach their long cherished aspiration to be independent. Throughathose years
they have not lost their faith in America. To my mind the time has come for a
definite settlement of the political and economic situption of the Philippine
Islands. The 13,000,000 inhabitants of the Philippines can. not, in justice, be
longer left in a positAon of uncertainty, hindering the political and economlo
progress to which they are entitled. While the Filipinos are aware that the
American people h&ve the power to do with the Philippines whatever they please
ilis unbelievable that they will take a coarse igitering. completely all political and
economic principles or ethical standardsb which are the pride of their history and
traditions.

It is unnecessary to discuss now whether the Ph~ippines catild produce enougti
sugar to meet the demands of the American market; nor is it necessary to consider
whether Phlippine,coeonutil and hemp and other products may b competing
*Ith products grown in continental United States. It is not my purpose to discuss
now this question for, in my opinion, it amounts to a discussion of whether the
State of Utah raises products in competition with the Philippines or with the
State of Michigan. I wish only to call the attention of the committee to the
fact that the Philippines is under the jurisdiction of the United States like Utah,
Michigan, or any other State of the Union. The State of Michigan, for instance,
has no right to resent the fact that her sister State of Utah is producing more
sugar than she does. Likewise, the inhabitants of Utah have the same right to
enjoy the privilege of prosperity as that enjoyed by the inhabitants of Michigan.
The inhabitants of the Philippine Islands are entitled to the same right, otherwisethey would be the only oppressed people living under the American flag. Such a
situation would certainly not be in accord with the ideals and principles of theAmerican people.

The existing free-trade relations between the United States and the PhilippineIslands have been beneficial to both countries. The Philippines is not only a
profitable market for certain American products; it is also a valuable commercial
base for the United States, considering her commercial intcrcsts in the Far East,which gives her a commanding p esitlon in thatpart of the world.

The following statistics show beyond question tat the trade of the United
States in Asia has increeaed at least 1,000 per cent since the occupation of the
Pldlippines.

Value of United States ports dih Asia and h cerenia-Averages and er cent

increases

[NoM.-All figures in thousands of dollars; 000 omittedl

Year

1890.....
1891 ..
1892 ..

10:---- ,q

190..'.....

2009 .........
.

1901 .......

1907'......
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I , -
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02,398
684,994'

134,70?i110,911
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113, 247
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- yearly Ices

Oeania average

. .................
.................... ..........

.I.......i2,058' ................
, ......... ..........

-I29,,415.........

m'0993217 *'i~

3,4305. .... ..........

28,018
.2% ......
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1009 .........
1910 .........
1011 .........
1912 . ........
191L ........
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1916 .........
1917 ........191 ...
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1922 ...

192 .....
192....
1927 ...

EX
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77, r.94

106,1IS
141,1
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140,
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K4,12

357,735
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771,717
871,579
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44,970
511,4
514,899
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p~ ' 10 years'

yearly
Oceania average

306200 ....
34,017...
40,338 .........

MR , 200 .........
53,719 244,807

,264 ..

47 000 .........
3 ,254 .........

8%1M4 .1T .......
77,402 .........

16,519 .........

285 .........
171,C05.
12,768 ....
101, 9 2,4
146,418

212,705 ....

For coat
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.... .o..

'Calendar y" Persiod July 1, 1915. to Dec. 31, 1927. igures, for Asia and Oceania taken from Stat.
Abe. ote, U. I., 19. ,

Meal Yem J4 1 to JtWe 8% 188 to 191,
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The proposed limitation on the amount of certain Philippine products that,
may enter the United States free of duty is clearly unfair and unjust. There is
no suggestion whatsoever from those advocating such limitation that the Philip.
pines be also permitted to limit and tax certain American products and merchan.;
dise now entering the Philippines duty free. The proposition carries no suggestion'
that the Philippine Islands may exercise a like right, or anything of a compen..
satory nature. - They little realize that were such a tariff plan adopted it would
place the United States in the same position of Great Britain in her dealings with,
the thirteen American colonies which brought about their separation from the
mother country. The Filipinos believe that when Congress decides this control.
very its action will be fair and just.

STATEMENT OF HON. CAMILO OSIAS, RESIDENT COM MIONBR,
FROM THE PHILIPPINE ISLANDS

(The witness was duly sworn by the chairman.)
Mr. OsrAs. Mr. Chairman and gentlemen of the committee, I wish

to express, on behalf of the Philippine delegation and the Filipino
people, whom I have the honor to represent before the Government
and the people of the United States, our deep appreciation for the
courtesy and attention which have been extended to us in the course
of this controversy. We are appreciative of the opportunity given
us to reason with you on this question, which so vitally affects the
interests of 13,000,000 inhabitants of the Philippines.

I shall try to avoid a repetition of the points which have already
been adduced, either before this committee or the subcommittees of
this Committee on Finance of the Senate, or the main points which
are already covered adequately in the records of the Committee on
Ways and Means of theHouse of Representatives.

I wish to begin by addressing myself, Mr. Chairman and gentle-
men of the committee to the proposals of the representatives of the
cotton and dairy products interests who appeared before this com-
mittee yesterday and advocated the levying of duties on Philippine
products.

It seems to me that a committee which has demonstrated its keen
desire to seek the facts and the truth ought to have the situation very
clearly in mind.

The cotton manufacturers from the United States occupy first
place among the principal imports of the Philippine Islands from
this country. Last year we imported over 24,300,000 pesos worth
of cotton goods from this country, absolutely free of duty.

The meat and dairy products which we purchase from this country
rank sixth among the principal imports of the Philippine Islands
from the United States. The value of the meat and dairy products
imported in 1927 was over 6,500,000 pesos. The records w show
that the Philippines to-day is the best exterior market of the United
States for its cotton products, and for its meat and dairy products.

It would seem to be economic shortsightedness on the part of the
meat and dairy interests and the cotton interests to advocate a
proposal which woidd cripple the very best customers that they havein the world.
"The proposal here advanced is clearly a unilateral proposal.

While the representatives of these interests are advocating the
levying of duty upon Philippine products, there was not the remotest
suggestion that this proposal be accompanied by a grant of power
to-the Filipino people to impose duties upon their products. That
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any man should have the audacity to appear before a committee
and advocate a proposal so clearly unfair, and attempt to justify it
on ethical grounds is beyond my limited intelligence. The unfair-
ness of a proposal so iniquitous, Mr. Chairman, must be apparent
to the ordinary man, let alone a member of the highest legislative
body of this enlightened land.

Now, Mr. Chairman, I desire to be permitted to speak briefly on
section 301 of the tariff bill under consideration, which vitally affects
the interests of our people and, I may add, affects likewise the inter-
ests of the United States, not alone in the Philippine Islands, but in the
entire Orient. Our plea is that the provisions in section 301 of the
pending tariff bill, and which already have been incorporated in the
tariff acts of 1913 and 1922, be at least maintained while the United
States flag waves over the islands.

The present law and the provisions of the pending bill are already
disadvantageous to the Philippine Islands. The greater advantages
are on the side of the United States. The trade arrangement now
obtaining, and which has been in existence since 1913, has not been
absolutely mutual or reciprocal.

In the first place, America is decidedly in an advantageous position,
because, by our organic act, under which the Philippines has been
governed since 1916, Congress has the exclusive power to legislate on
matters affecting trade relations between America and the Philip-
pines.

In the second place, that very same law reserves the power and the
authority to Congress to annul the laws enacted by our Philippine
Legislature. On top of these two decided positions of advantage on
the part of this great, rich, and powerful country, there is still in the
bill a clause which says "or which do not contain foreign materials
to the value of more than 20 per centum of their total value." In
other words, we have this 20 per cent qualification upon Philippine
products that may be admitted free to this country, but there is no
s milar qualification, restriction or limitation on the kind or quality
of American goods which may be sent free of duty to the Philippine
Islands.

Now, if, in addition to all this, we should accede to the proposal
further adding discriminatory provisions, it would be difficult, gentle-
men, for a distant people in the Orient to understand how a country
which came to the possession of those Pacific isles as a result of war,
with its history of fairness and square dealing, ofttimes preached to
the inhabitants of the Philippines, could take such a backward step.

there is any change that is to be made in the law, or in the pending
bill, it should not be in the nature of including discriminatory pro-
visions, but rather, to eliminate the clause "ox which do not contain
foreign materials to the value of more than 20 per cent of their
total value," in so far as Philippine products are concerned, or include
a similar proviso in so far as American products are concerned. That
would make the bill absolutely equitable and just, and it would make
it entirely mutual and reciprocal.

Senator SIMMONS., Let me ask you a question there.
Mr. OsIAs. With pleasure.
Senator SIMMONS. Do you manufacture, in the Philippines, any

article the raw material of which is not produced in the islands?
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Mr. OslAs. Yes, sir. Some cigars that we manufacture make use
of Sumatra wrapper, upon which a duty is imposed out of respect for
the free trade arrangement with the United States, following the ratio
of this country.

Besides, we have the embroidery products referred to yesterday
by Speaker Roxas.

Senator SIMMONS. Do you have to import the raw material out of
which these embroidery products are made?

-Mr. OsiAs. Yes, sir. We import the thread; and we import the
linen and silk cloth.

Senator SIMMONS, Then, there is a large part of your manufactures
which, under this provision, would have to pay a duty if imported into
the United States.

Mr. OSIAs. Yes.
I wish now to take up the injustice of this proposed limitation, or

tariff duty proposal, on Philippine products. I
The United States, as I said at the outset, has all the power to regu-

late our trade relations. None of these proposals to levy duty on our
products or to limit our exports to this country is accompanied bya
suggestion of a similar grant of power and authority toourlegislature.

Furthermore, we believe that an action on the part of the United
States Congress in support of these proposals that have been advo6
cated with respect to limitation or imposition of duties can not but
affect America's fair name and America's honor and prestige in the
eyes of the peoples of the world, especially the peoples of the Orient.
If approved, it should be preceded by a grant, it seems to me, of com.
plete autonomy to the Philippine Islands.

I would like now, in a few words, to touch upon the effect of this
agitation upon American capital in the Philippine Islands. There
has been in the past a disposition in certain quarters to place the
blame upon the Filipinos f6r the failure of American capital to flow
freely and in great amounts to the Philippines. The real reason for
the reluctance of American capital to go to the Philippine Islands is
due, first, and principally, to the uncertainty of the political status
of the Philippine Islands. A second reason is this present movement
tending'to make unstable the situation of econoini enterprises' in
my native land. It is hoped that the American people in the future
will realize that they have themselves largely to blame if American
capital will prove timid about going to the Philippines.

Senator KING. May I interrupt you to say that, speaking for my-
self and myself alone, I think it is to the advantage ultimately of the
Philippines that so little has gone, and I should be very glad if no
further capital did go, because I want to see you freed from Ameri-
can control as speedily as possible. As was stated yesterday, the
more American capital' that goes there the more'difficult it will be
for you to free yourselves.

Mr. OSIAS. I am very happy to have the opinion of the Senator.
I am rather inclined to agree vith him,'if I may speak frankly.

Senator SIMMoNs. May I ask you if capital from other countries
outside of America has invested in the Philippines, up to this time,
to any considerable extent? . I

Mr. OSTAO. There have been some foreign investments, of course,
Senator.

Senator SIMMONS. Yes, I understand that.
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-Mr. 08as. But they have been quite limited.
Senator SImMONS. Most of the foreign investments come from

American citizens?
Mr. OSIAS. Yes, sir; especially during the American occupation,

that is true.
Senator WALSH of Massachusetts. Of course, Spain has investW4
f rood deal of capital there.

JAr. OsIAS. jh, yes; I must say that.
Senator WALSH of Massachusetts. That has continued from the

old days, has it not?
Mr. OsiAs. Yes; but there is not much new capital.
Senator SIMMONS. Have the investments of Spain increased to any

considerable extent?
Mr. OSIAS. Not to any considerable extent.
The CHAIRMAN. They are increasing right along, are they not?
Mr. OsiAs, There is a slight increase. .
The CHAIRMAN. Just the same as any other increase.
Mr. OsAs. I am very happy, Senator, that that question was asked,

because it affords me an opportunity to say that I think that the Amer-
icans ought to be the last people to begrudge the investment of foreign
capital in the Philippines, or any other place, in view of the fat that
the records clearly show that since 1923 there has been an. invest-
ment of American capital abroad at the rate of $2,000,000 000
annually, and to-day conservative estimates demonstrate that t&ere
are approximately $15,000,000,000 or $16,000,000,000 of American
capital, exclusive of Government bonds, invested in industrial and
other economic enterprises in foreign countries. However, thlse-

Senator EDGE. May I ask you whether these investments of foreign
capital have proven a detriment or deterrent to the Philippin4s,
whether they were investments of American capital or capital from
any other section of the world?

Mr. Os s. N0o; we make no contention 'to that effect,. Senator,
except that, as observed by Senator King,-it MaW be by mere coin-
cldece-t aAut remains that the geateot opposiion to a Ifreedom
has bome from these inter' to that.av0 invsted in the: P Jpin
' Senator Tuowa, of OklIZoM8. What is the attt&de of oter in-

iestors besides Americans toward your indejenence? Tke Spanish
investors, for exaniple. Are they in favor of your indep*.'lence, 9T
in favor of continuing tjle present form of government?. .- "...

Mr. OSIAs. Foreign interests and capifalista in the Q ilippine
Islands have been..ver'y careful to observe the' ioprieties of intoma-
Idnal relations, and have not o1penTy and avowedly expressed thaIn

selves one way. or the other on this question. They.are \ ed.
There are some'who are in favor'of in&ependence, and tkjli' arei, few
who are against independence. I th that's a fair 6tepi t of
the situation,' Senator.

Senator, SIMMoNS., Have not these Mnerican inveMnie:Pto, ;n your
f0untry. greatly'stimulpted trade betwen America and eW lip-
pines?

Mr. OstAs. Yes,'s~r; they have..
Now, I would like to make mention of the recorded opposition to

tese discriminatory proposals affection oir "trade relations.
"The Philippine 'Leislature approved a concurrent resolution, a
copy of which was fildd by the Speaker of the Philippine House of

265



Representatives yesterday, against these proposals. On this'paik
ular controversy I am happy to be able to report to this cornite
that the Filipinos and the Americans resident in the Philippie
Islands are united in opposing the proposed levy of duty on, ou
products, or limitation on products that we export free of duty U
the American inarket. -The organs of public opinion in the Philip.
pine Islands have been unanimqus in their opposition. I have bpeh
pleased to, note, during my brief stay in this country, that a ,eat
man.* of the organs of American public opinion have on ethic' and
moral principles, opposed this proposition. The Hrouse of Repre.
sentatives has,' by its approval of the pending tariff bill,' rejected
these proposals

Senator SIMMONS. Before you leave that, let me ask you another
question with regard to which I have some curiosity. Do the plants
or industries in your country operated by American citizens 'employ
Filipino labor altogether?

Mr. OsAs. Entirely. The exclusion acts of this country, in spirit
and letter, are followed by the Philippine Islands, and I am glad to
be able to add, Senator, that 100 per cent of the labor in the sugar
industry particularly, which is the subject of a great deal 'of tlis
controversy, is Filipino labor. '. Senator SIMMONS. I would like to have you give us information as
to the wage scale in those factories as compared with American wage
scales.

Mr. OswAs. The wage scale in the Philippine Islands ranges on the
average from 50 to 75 cents.

Senator SIMMONS. A day?
Mr. Osrs. A day. But this does not tell the whole story, Senator.

The Filipino laborer, unlike other laborers, 'does not live exeluilvely
on his wages. In the statement 'of the Hon. Rafael R. Alunat
our secretary of agriculture and natural resources, 'he shdw " that
the laborer employed there enjoys other' privileges. F r'ekamplebesides. his daily wage,' the 'sugar centrals and tbose wh9 contract
libor, have to pay the transportation, not only 6f the Filipino laboi.
ere, but their families as well. The laborers ind their fainilis have
to be Orbvided With houses, pls 'a little piece of ground upon which
the raise sole of their dil, needs, such as -egetables, poultryiimd'thde lke. . . '': :

Senator SMoNs. Do they hale to pay any rent 'for those ho'usesi
Mr. OszAs. No rent. '
The CkAIMAN. That is, to 'the mill.- That is not where the cane

is rased.
senator SIMMONS. I am not talking about farming, now. I aw

t walking about the manufacturing. -
Mr. Osr*as. You were asking me, Senator, about the laborers.,
Senator SIMMONS. Yes.
Mr. OseiS. They do not p4y for their houses. The Secretary of

Agriculture is here 'and 'will bear me out on that question. He hinisel
is a sugar man, and his arrangement is to that effect.

The CHAIRMAN. How long do they work during the gr'nding season?
Mr. AL*N . Eight hours'a day. h .... :. - :
The CuAIRMAN. I do not mean m hour. Fow many days do they
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Mr. ALUNAN. From 120 to 150 days. Most of our laborers are
permanent residents on our land.

The CHAIRMAN. Your grinding does not last 150 days?
Mr. ALUNAN. Yes, sir.
The CHAIRMAN. Do you mean one mill is grinding 150 days?
Mr. ALUmmrA. From 120 to 150 days.
The CHAIRMAN. Why do you run 120 days? They do not do it

here. Why do'you do it there?
Mr. ALUNAN. That depends on the quantity of cane that comes to

the mills.
The CHAIRMAN. You know what the cane is,,and when it is bar-

vested it is all ground, as quickly as it is brought to the mills. These
people are brought to the mills, just as they are here when we grind
beets. They are brought there and taken care of while they are there.

Senator KINo.' Let us have a statement as to what the facts are.
Senator BINGHAM. Secretary Alunan is the manager of one of the

largest plantations in the islands and has been in the sugar business
all'of his life.

Senator KING. He may know more about it than some of us
Senators.

Senator SIMMONs. I asked the witness about conditions in his own
country, and I think he ought to be allowed to state the conditions.

Mr. OSIAs. Those are the conditions, and they are corroborated
by a man who knows whereof he speaks, a man who has been engaged
M the sugar industry from his childhood, and whose grandparents
have been engaged in that industry.

Senator WALSH of Massachusetts. Of course, that condition does
pot apply to ,the Filipinos who are employed in the cigar factories.

Mr. OsiAs. 'No.
'Senktor WALSH of Massachusetts. What are their wages?

Mr. OsrAs." Their wages run from 45 to S5 cents a day. I have here
the dita furnished by our Bureau of Labor, and if the gentlemen of
'the committee, will permit me I would like to include thesedata as a
part of myfremarks at this point.

(The sttenient referred to is as follows:)

LABORERS' WAGES".
,Yer day:. ,. * ' ,Ordi~ry field laborers .-................ $0.580- $0. 75

Ordnqr fildlabrer------1---------------------0 0-0.7
Caidi weighers and semiskilled laborers .. 7....... .. .75- '1. 00
Tractor diivers- . ...- ......-.-- ..-- ...---- '. 1.00-' 11.50
Electricians, machinists, and other skilled laborer........-1. 50- .2.10

.Fer month:
Accountants .-------------- - ------------------.. 200.00-300.00
Bookkeepers .............. ' " . 100. 00-200. 00
'Assistant bookkeepers . -------------------------- 50.00-100.. 00
Chemists -------------------------------------------- 200. 00-400. 00
Assistant chemists ----------------------------------- .100.00-200.00
Stenographers -------------------------------- 50. 00-100. 00
Clerks-' ----------------------------------- 30. 00- 60. 00

The CHAIRMAN,. That shows your general laborers. What do
the general laborers get, including seasonal laborers?
I Mr. OSAs4 Ordinary field laborers, from 50 to 75 cents a day;

:cae weighers and semiskilled laborers, from 75 cents to a dollar
,a day; tractor drivers, from $1 to $1.50 a day; electricians, machinists
and other skilled laborers, from $1.50 to $2.50 a day, and so forth.
We have shown hero the other types of employees.
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Senator REED. That is in dollars, and not pesos?
Mr. OsIAs. Yes, sir. I have reduced it itodollars.
Senator SHORTRIDCE. That is in. a factory or mill.
Mr. OslAs. Yes, sir.
Senator WALSH of Massachusetts. The system of giving them

homes and a plot of ground upon which to plant is confined to those
Filipinos who ee employed in the sugar industry. .

Mr. OSIAS. Yes; and in some of the lige plantations, such as the
hemp. plantations.

Senator WALSH of Massachusetts. Hemp also?
Mr. OsiAs. Yes. Also in some rice plantations.
Senator SIMMONS. You do not employ any labor outside of Fil-

ipino labor?
Mr. 0SAS. No, sir.
Senator SIMMONS. It is too far for the Mexicans to come down

there?
Mr. OsIAs. Rather.
Senator EDGE. Does that standard of wages represent any increase

in recent years?
Mr. OsIAs. Yes, sir. During the American occupation there hs

been a gradual upward tendency in this respect.
The CHAIRMAN. Then, the statement that was made by the man.

ager of the largest Spanish sugar mill there to the Senator from
Montana, wherein he said that the wage paid by his mill ran from
40 to 60 cents, was not true?

Mr. OsIAs. From 40 to 50 cents?
The CAiRmAN. Yes.
Mr. OAS. I said that the average was from 00 to 76 cents.
The CHAIRMAN. When Senator Wheeler was ovor there he had an

interview with the wan#erof 'the largest mill there owed, by
Spaniards. I have the Philippine paper in -which that interviewwas.-published. . That numager told Senator Wheer, :wheni be .was
zked"fwhawages do -you pay yor empqy he re lt th.splant," "from 40 to 50 cents a day." So, wiks he .anatelen?,. --.

Mr. OsiAs. That confirms what I have just -aid, itlot the average
runs from 50 to 75 cents.

The CHAIRMAN. He said from 40 to 50 cents.
Senator SIMMONS. Mr. Chairman, I submit that we ought to 'ha*e

senatorr Wheeler here -and let him make a statement about'it :.
The CAUMMAN. Senator Wheeler has already made the.statepient,

on the Floor of the Senate.
Senator SIMMONS. I have not heard it. -
Mr. 0sAS. I am presenting the facts.
The CHAIRMAN. T have made the statement too, and have road it

from the paper.
Mr. OSIAS. As I said a while ago, the Filipino laborer has indirect

or invisible sources of wages which are not included in the mere
amount received.

The CHAIRMAN. During the grinding season?
Mr. OsAS. Yes.
Senator SimmoNs. Let me ask a question. The chairman- says

that this indirect assistance to which you refer, consisting largely of
the use of 'houses and transportation, applies to the'grinding: season
only. Does that apply to laborers in all the factories?
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Mr. OsuS. Not in all factories. The facts I am giving you,
Senator, are applicable to laborers in general, including those centrals.

Senator SIMMONS. Including those?
Mr. OsIAs. Yes.

;hem Senator SIMMONS. It is not confined to the grinding season?
1hose Mr. Osas. It is not confined to the grinding season.

The CHAIRMAN. Do you mean to say that all laborers in the
Philippine Islands are furnished houses in which to live?

Mr. OslAS. Sir?
The CHAIRMAN. Are we to conclude from what you said that

all laborers in the Philippine Islands are furnished houses in which
F9l. to live?

Mr. OsIAs. No, sir.
The CHAIRMAN. That is just what you told the Senator.

Own Mr. Osas. No; I did not say that.
Senator WALSH of Massachusetts. He added "on plantations."
The CHAIRMAN. He did; but the Senator-

-ea~e Senator WATSON. Explain what laborers in the Philippine Islands
are furnished with homes.

114 Mr. OSIAS. Those laboring on the sugar plantations and other
plantations. I said that in reply to the question of the gentleman

nan. on my right.
ror Senator WATSON. You evidently misapprehended the question
MfID of Senator Simmons, as to whether or not all laborers in the Philip-

pine Islands are furnished houses.
Senator SIMMONS. I did not ask that. I said all laborers in fac-

tories-in all the factories.
The CHAIRMAN. He says they are not.
Senator SIMMONS. Do you mean that these laborers are given these

,.by advantages only when they work in sugar factories, or do you mean-
lew Mr. OSIAS. In sugar factories, and on other plantations-

Senator WALSH of Massachusetts. Such as hemp.
The CHAIRMAN. Do your cigar makers have their homes furnished

them?
.sge Mr. OSIAs. No, sir.

The CHAIRMAN. Certainly not. It is just during the season, in
the. grinding of sugar.

,tMr. Osus. I do not think I made any statement that could be so
construed.

11t, Senator BINGHAM. Mr. Commissioner, where do the laborers. liye
when the grinding season is not on?

Mr. OsiAs. They live in these houses.
Senator BINOHAM. The same houses?

d it Mr. OSoAs. Yes.
Senator BINGHAM. They do not pay any rent for them?

et Mr. OSIAs. They do not pay any rent.
iere Senator BINGHAM. That is the pQit. The chairman stated that

they lived there only during the grinding season.
Mr. OsAs. No.
Senator BINOHAM. that is not correct?

ays Mr. OsIAs. That is not correct because our greatest sugar centrals
of are in Negros. That is an island other than Iuzon.; A great may

sOD of the laborers come from islands other than Negros, so they have to
68810-29--VOL 17, spimI,--18 .
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remain there, not only during the grinding season, but during the
rest of the year.

The CHAIRMKA. What kind ef houses do they live in? to
Mr. OslAs. Bamboo and nipa houses, others iD wooden houses.

I have pictures of them here.
Senator WATSON. What do they do the rest of the year? n
Mr. OsIAs. They till this little plot of ground which I spoke 4, org

and raise some of their foodstuffs, attend to the poultry, and te org
like. Pr

Here is an illustration of one type of house provided for them ow:
*Iindicating]. There are several types of houses as you can see from Th
these illustrations.

Senator BINGHAM. Mr. Commissioner, are most of the laborers no,
who work in the fields raising sugar on small holdings, or are they
-on large holdings?

Mr. OsIAs. Tey are on small holdings, sir. The sugar farmers nO
:generally are small landowners. I

Senator BINGHAM. Is the greatest part of the labor employed in
the raising of sugar the labor in the factory or in the fields? by

Mr. OsIAs. The employed labor is in the factories-a  ho
Senator BINGHAM. No. You did not understand my question.

-Of all the people who work in the raising of sugar, are there more of
-in the fields or in the factories?

Mr. OslAs. Mostly in the fields.
Senator BiNGUAM. And, with respect to the fields, are most of anc

-them owned in small holdings? r
Mr. OSIAS. In small holding gs?
Senator BINGHAM. In other words, the largest part of the labor rea

that goes into the raising of Philippine sugar is working on its Own cen
land? pe

Mr. OSIAS. Yes, sir.
Senator BINGHAM. All the year round?
Mr. OsIAs. Yes.•
Senator KING. What proportion of the cane produced on the cal

Philippine Islands is produced by men who own their own farms?
•Could you answer that?

-Mr. ALUNAN. Of that cultivated by owners, 82 per cent is ciitti- ian,
* vated by Filipinos; 11 per cent by Spaniards; and 7 per cent by Amer-
:leans. Of that cultivated by tenants, 91 per cent is cuftivatbd by hae
Filipinos; 4 per cent by Spaniards; and 5 per cent by Americans.

Senator KING. The point I am asking you is this. I think the 19
• question from Senator Bingham indicated it, or brought it out, but .-
U was not quite clear as to your answer. Let me ask you: Do. the
Filipinos who own their own land-I am not speaking of the centrals-
produce cane? And what proportion of the cane is produced by ]an

.individual farmers or cane raisers? •
Senator SHORTAIDGE. Owning their own land, Senator?.-
Senator KING. Yes; on their own land. wh
Mr. ALUNAN. One hundred- per cent of the land belongs to the the

-planters producing cane.
Senator Kim;. What proportion of the planters are what :you

-would call individual owners, small owners?
Mr. ALUNAX. One hundred per cent of the planters are indilvidual

.owners. . .
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Senator BINGHAM. I do not think you understand the~question.
Senator WALSH of Massachusetts. You .mean in contradistinction

to plantations?
Senator KING. Yes.
Mr. OSIAS. I think I can answer that questio_4, Mr. ChaIrmiw and

gentlemen of the committeee, by' station bliiitly that 6ur social
organization in the Philippine Islafids I1 absolutey different from tihc
organization in other sugar-produei 'countries, ' In other sugar-
producing countries, such as Hawaii, Cuba and Porth Rico, ' the
owners of the sugar centrals are also the.owners of the plantations.
That is not so in the Philippines.

Senator BINGHAM. Do not the centrals own any land? Do they
not occasionally own a thousand acres of landor so? .
Mr. ALUNAN. 'No.
Senator BINOHAM. Is -all the sugar grown by private families, and

not by the centrals?
Mr. ALUNAN.. Not by the centrals.
The CHAIRMAN. Let me ask you a question. If that' land is owned

by the farmers, how is it then, that the sugar grinder furnishes the
home for the man who owns the land and raises his cane?

Mr. ALUNAN. The sugar central furnishes homes to the laborers
of the sugar central.

The CHAIRMAN. Does what?
Mr. ALmAN.' Furnishes houses to the laborers of the sugar central;

and the farmers furnish houses to their laborers.
The CHAIRMAN. That is exactly what I said.
Senator BINGHAM. I do not think the members of the committee

realize how very few people work in the centrals. As you go into a
central you are always impressed by the fact that there are very few
people working. It is mostly done by machinery.

How many people are employed in a large central?
Mr. ALUNAN. Not more than 200 or 300 people.SSenator BINroHaM. How many people are employed in giowg the

sane" that is ground in that central?
Mr. ALUNAN. Between 10,000 and 15,000 people. ,
The CHAIRMAN. And those: 10,000 or 15,000"people own tier ownland?'  

.... " ' .... i .- . . • - ,., .

MrlU6, kA.-'No.' Thbse het& laborers of,'tbe6 farmers or
hacendorbs'." . ~

The CHAIRMAN. The sugar company furnishes thoe laborers with
h9mes, does it?

Mr. Aretijik. Not the sugar company; the farmers.
The CHAIRMAN. That is qidte a different thing.
Senator SImMONS. Thisis what you mean, that the owner dflthe

land upoi which the caip' is produced hires the labor to cultivate it,Mr. ALUZAN. Ad fur~nishes :a house free to the laborers

Senator SIMMONS. That is exactly as I thought it was. The man
who owns the land upon which the cane .i grown iire thee men,
these Filipinos, and fUr'nishei them a house6free.

Mr. ALUNAN. Yes.
Senator SIMMONS. And pays them from4) to 60 cents ad4'.
Mp. ALUNAN. From 50 to 75 cents. ,'ay"
Senator SIMMONS." Wheii that cane gets to 'he mill, or' te central,

as you call it then the owners of the ceitiral furnish the laborers
employed in that mill with a home free.
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Mr. ALUNAN. Yes, sir.
Senator SIMMONS. So that when a laborer is cultivating the cane, or

when a laborer is helping in the conversion of the cane, he gets hi
house free.

Mr. ALUNAN. Yes.
The CHAnMAN. How many laborers do you have around the millt
Mr. ALUNAN. In a central, about 300 altogether.
The CHAIRMAN. That is, altogether.
Mr. ALUNAN. Yes, sir.
Senator KING. Is that one of the largest mills?
Mr. ALUNAN 2 500 tons-
Senator KING. is that one of the largest?
Mr. ALUNAN. One of the largest.
Senator BINGHAM. Of those 300, how many work in the fields?
Mr. ALUNAN. None of them work in the fields. They all work in

the mill.
Senator BINGHAM. I want to ask Secretary Alunan another ques-

tion before he sits down. How much more land is cultivated for
sugar now than was cultivated in the last days of Spanish occupation?

Senator CoUzENs. Mr. Chairman, we can not hear down here
with the conversation going on.

Mr. OsIAs. I can say to you that I am prepared to answer that
question by saying that from 1895 to 1928 there has been an increase
in the acreage of land planted to sugar only in the amount of about
33,000 hectares. That is in a period of 33 years.

Senator BINOHAM. What is the total acreage in sugar?
Mr. OsiAs, The total acreage now? The total area, in acres, in

1927,. Wa 586,500 acres.
Senator BINGHAM. 586,00.
Mr. OssAs. Yes, ir.
Senator BiNGHA, That represents an increase of 33,000 hectares

since the Spanish days?.
Mr. Osus, -Yes.,
Senator BiNGOAM. The production has just about trebled, has it

not?
Mr., OsAs. Doubled. , • d _ d 1
Senator I3INdHAM. That's due; as I understand it--and you wi

corrg9t me if I am wrong,--to improved n*Aods, and the abandon-
mefit of the 'Muscovado system of producing sugar, and the intro-
duction of modern centrals?.

'Mr.dOr gA. Yes. ' ' :

Senator BIouAM. Also to improved methods of cultivating the
soil? . .

Mr. OslAs. Yes,.
8 stio 3XNiGoAM. But the amount of land actually used for the
rowng"cane has increased a very szall amount since Spanishda s? ."', "" "
Sr.OsLASs. •

TheO f Ari.! You have 4lso had a, better class of cane, .have
you not?

Mr. OsIAs. Yes we have better cane. .
Mr. ALnN '.We have better dane.
Senator SACKzTr. What are your land laws there as to the ability

to Oicreasq the Athouftt of land put into sugar?

• o . .t. , . ...I
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Mr. OsIAs. We have restricted land laws,.by Congressional enact-
ment. May I make that plain? They are laws enacted by Congress
limiting the amount of land which a corporation may own, to 1,024
hectares, or 2,500 acres.

Senator BINOHAM. That is not the question the Senator asked.
Senator Sackett asked you what laws you have restricting the use of
land for the raising of cane. You have not any laws, have you,
restricting the land to the raising of sugar cane?

Mr. OSIAS. No.
Senator SACKET'r. You can increase that as much as you want.
Mr. OsIAs. Theoretically, yes.
Senator BINGHAM. Your laws merely prevent the acquisition by

corporations of large tracts of land.
Mr. OslAS. Yes.
Senator SACKETT. Then, all the increase that takes place will have

to be practically by individual farmers.
Mr. OSIAS. Yes.
In further reference to the question asked by the Senator from

Connecticut, I would like to say that in 1895, or before the American
rule, the sugar production of the Philippines was over 376,000 tons.
In 1928 it was 667,000 tons. There has been no appreciable increase
in the acreage as already brought out by the Senator from Connec-
ticut. It has been due to the improved cane used, improved milling,
and improved -methods of agriculture. In olden ties, when this
peak of production I speak of was reached, we were using primitive
mills, which used to extract only approximately 50 to 56 per cent of
the juice, whereas to-day, by modem methods, we extract from 92 to
96 per cent of the juice. So, that explains in large measure, the in-
crease in the production of sugar in the Philippines, and the conse-
quent increase in our exportation. -

Senator SACKETT. That would indicate that there was not going to
be much of an increase in the production from now on. -If you are
getting 96 per cent of the juice out of the planted area, and you can
not increase the planted area except by individual ownership, that
would indicate that there is not going to be much of an in in
production in the future- .. .. -

.
, Mi. OsIAs. That is our claim. I would.,like to take this occasion,

Mr. Chairman and gentlemeni of'the committee, to-answer one of the
arguments adduced by our opponents, saying that theyJare doing

a favor by advocating this limitation of our 6"orths, because ey
would. thus encourage the diversification 'of crops. I would like t6
make it just as clear as I can possibly 1nake it that Philippineigri-
culture to-day is more diversified than the agriculture in any of the
other large sugar-producing countries of the world. Our acreage
planted to rice in 1927 was about 4,500,000 acres; to Manila hemp,
over 1,000,000 akres; to sugar, 586,000 acres; to coconuts, 4,286,000
acres; tobacco, 185,000 acres; and corn, 1,387,000 acres. So that
there are several productswhidh occupy a much Oeater acreage than
su ar.
.enator THOMAS of Oklahoma. To what extent is fertilizer used in
these various crops in the production of the various cr6ps? -

Mr. OsIAs. Fertilizer is used to a greater extent in: the production
of sugar than in any other crop we produce,. In the rice fields, what
fertilization is. used is largely through rotation of crops, that is, the
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planting of beans when the land is not being used for the growing of
eric.
Senator BINoHAM. Can you toll us what is the average holding of

the man who raises sugar cane? How. many hectares?
Mr. OsAs. An average of 60 acres.
Senator BINoHAM. About 60 acres?
Mr. OsIAs. Yes, sir.
Senator BINOHAM. So that if you were to attempt to greatly in"

crease your sugar production you would have to persuade a very large
number of people to buy 60 acres of land and cultivate it. '

Mr. OslAs. Yes, sir. At this juncture I would like to refer the
members of the Finance Committee to the testimony of Mr. Welch,
presented before the subcommittee on sugar, which is on record. Ile
is the head of a corporation that sought to develop sugar lands in
Mindoro, virgin land where sugar had not theretofore been grown.
He testified that -he sank his millions there and it was a failure.

Senator KING. Mr. Osias, I have been told-and I ask for informa-
tion-that the limit of land which is susceptible of the successful pro-
duction of sugar in the Philippine Islands has about been reached. Is
that true or otherwise? I

Mr. OsiAs. I frankly would not like to corroborate that state.
ment, because we want to rest our case, not on the argument that
we have reached the.dead level of our production. Gentlemen of the
committee, I want to be very frank. Nobody can foretell it. I want
to hide nothing from this committee. We do not want to say that
there will not be a single ton of increase in the future, but I con-
tend that the decision of this question should not be based on that
proposition.

The data, by the way, which I am trying to avoid mentioning for
the sake of brevity, are included in some of our briefs that have
been filed.

The CHAIRMAN. You do not want to make the same mistake you
made in 1909, when you said you never had more than 300,000 tons
to ship into the United States, when the limit was put upon it?
You do not want to make that mistake again, do you?

Mr. OsiAs. I do not acknowledge that we made that mistake. I
would want to see the record where we are recorded as having made
that mistake. I do not like to, grant the assumption that we were
mistaken then.

The CHAIRMAN. I was there, and helped to make the bill. There
was no objection to the limitation of 300,000 tons.

S enator WALSH of Massachusetts. What proportion of the' Ameri-
can consumption of sugar at the present time is from the Philippine
Islands?

Mr. Oszxs. A little over 8 per cent.
Senator WALSH of Massachusetts. Has it been increasing in recent

years?,' Has the percentage been increasing?Mr. ~OsA. There has been a gradual ificrease. In 1927 we fur-
nished slightly over 8 per cent of the total consumption.'

Senator SHORTRAGE. Answering the question of Senator King,
there is other land Which is susceptible of cultivation, and which may
hereafter be cultivated?

Mr. OsiAs. Yes, sir.
Senator SHOiTRIDGR. And devoted to the raising of sugar cane?
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Mr. OsxAs. Yes.
But the statement of Secretary Alunan will show you the obstacles

in the way of unduly increasing the production of sugar.
Now, if I might be permitted to do so, I would like to resume my

testimony at the point where I left off when I was speaking of the
opposition with respect to this proposal to restrict our exports. And
I would like to take this opportunity to say that we are grateful
that several chambers of commerce in this country have spontane-
ously adopted resolutions against restriction. The Philippine busi-
ness men have gone on record by a formal resolution, approved last.
February.

In brieff, the Philippine business men representing agricultural and.
industrial interests in convention assembled in Manila last February-
adopted this resolution, summarized under three points.

First, that the commercial relations between America and the
Philippines should be founded upon the basis of free and mutual
reciprocity.

Second, that whatever action may be taken by the United States
Congress affecting the Philippines deviating from so elemental and
fundamental principle of natural right would mean an act of injustice
toward the Filipino people forcibly linked with its sovereignty; and,

Third, that the violation of rights so sacred which are inalienable.
to the Filipinos as a people can only have a justification through.
the absolute and complete liberation of tie Filipino people.
. I would like to call particular attention to this fact, Mr. Chairman,.
because there have been statements rather loosely made that we;
have ceased of late to advocate our freedom. But here you have'
Filipino business men, precisely at the time we were supposed to
have ceased, approving resolutions not only against these proposed
restrictions or the levying of duties on our products but I will file
here the resolution they adopted on the 9th day of February, 1929,
in favor of the liberation of the Philippines.

Senator SACKETT. How many people were present when that.
resolution was passed?

Mr. OSIAs. Approximately 500 or 600 representatives. Secretary
of State Stimson, in a document, took particular pride to point to.
that convention-as an achievement in the economic field.

Now, Mr. Chairman, and gentlemen of the committee, my appeal
is that if we can not make this law more liberal or more truly re-
ciprocal we, at least, maintain the provisions now in the pending
bill 1s approved by the House of Representatives and as it is con-
tained in this tariff act of the United States.

We believe that this is the only ethical position to take before the
granting of Philippine independence, which America has solemnly
promised, and which is so earnestly desired by the Filipinos.

Now, to close, I am going to say a few words to show the views of
the Filipino people, wherein the real solution lies, and I want to be
brief and clear and say that I think I reflect the views of my people.
The tariff question is but a detail of a bigger, more fundamental
question affecting American-Filipino relations. We will continue
arguing this question! of readjustment of relations Mr. Chairman,
with all the attendant vexations and provocations as long as America's
promise of independence is unredeemed.
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We recognize that this particular session of Congress has bmen
called for specific purposes, purely economic and domestic, in nature,
to grant farm relief and to readjust the tariff. But I trust, as i
representative of the people of the islands, that after the disposal of
these two pressing domestic questions, the tariff and Agricultural
relief, the genius and the talent of the United States Congress will be
directed to the permanent, just, and final settlement of a problem,
which vitally affects 120,000,000 people of continental United State.
and 13,000,000 people of the Philippine Islands.

Mr. Chairman, Ido not wish to detain you much longer, but I
would like to bepermitted now to make a few remarks in regard to the
insinuations made yesterday before this committee, that the Filipinos
appear to be insincere and hypocritical in expressing the desire for!
the freedom of their country. i

I say that an accusation so ruthless is not merited by our people.
Our history shows the consistency and the continuity and the

devotion of the Philippine people to this ideal of independence.
When Magellan and his forces invaded the Philippine Islands in

the sixteenth century, the people of Mactan, even in those dark days,
then demonstrated to the world their resistance against the imposition.
of foreign power unsolicited by them. The monument to Magellan
which stands on the island of Mactan is not only a monument to the
memory of an intrepid navigator but shows the devotion of our people
to the ideal of freedom and independence. So all through the cert
turies of oppression, of misery, and of blood, Mr. Chairman, Phil.
ippine history shows that there is no insincerity, there is no hypocrisy
in our demand for independence. That history.speaks eloquently:
We want independence.

During the period of cooperation with this liberating nation which
followed, it can not possibly be justly said that our people voiced their
desires for independence but in thier hearts nursed contrary desires.

I ask you, gentlemen of the committee, to be sponsors of the solu.
tion of this question after the disposal of these two domestic questions.
And you will see, when you grant us our freedom, which America has
sO solemnly prmised, that we will be among the happiest peoples of
the world. You will then see a better demonstration of our apprecia-
tibn and love for the coming of the Americans. We will then be
more convinced than ever that'America was indeed not a conquering
nation but a liberating nation.

I say again, in reply to these unjustifiable accusations against us,
Mr. Chairman: It can not be true that we say we want independence,
but pray we will not get it. Sir, our country is too small for so great
an infamy. •

Mr. Chairman, I ask permission to file a brief supplementing my
oral statement.

Senator SMOOT. I notice in this morning's Post, in an article sent
out by the Associated Press referring to this same matter of which
you are speaking, these words: .

Roxas object particularly to testimony by John M. Switzer, of New Yor,
representing the Philippine-American Chamber of Commerce, that the Filipinos
wanted independence as a principle but were praying they would not get it.

The way this is reported here I am given credit for the thought
that this is the Philippine position, which, of course, is not the case.
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Mr. OSIAS. On behalf of the Philippine delegation, I want to express
our appreciation of Senator Smoot's disavowal of the sentiments
attributed to him.

Senator SMOOT. That is what I did do.
(Mr. Osias submitted the following brief:)

BRIEF oF HoN. CAMILO OsiAs, RESIDENT COMMISSIONER iROM THE PHILIPPIND

ISLANDS

THE TARIFF PROVISIONS AFFECTING THE PHILIPPINES

Mr. Chairman and Gentlemen of the Committee, the portion of the tariff
measure which is of greatest interest to the Philippine Islands Is section 301,
under Title III, which is as follows:

"There shall be levied, collected and paid upon all articles coming into the
United States from the Philippine islands the rates of duty which are required
to be levied, collected, and paid upon like articles Imported from foreign coun-
tries: Provided, That all articles, the growth or product of or manufactured in
the Philippine Islands from materials the growth or product of the Philippine
Islands or of the United States, or of both, or which do not contain foreign
materials to the value of more than 20 per centum of their total value, upon
which no drawback of customs duties has been allowed therein, coming Into the
United States from the Philippine Islands shall hereafter be admitted free of
duty: Provided, however, That in consideration of the exemptions aforesaid, all
articles, the growth, product, or manufacture of the United States, upon which no
drawback of customs duties has been allowed therein, shall be admitted to the
Philippine Islands from the United States free of duty: And provided further,
That the free admission, herein provided, of such articles, the growth, product,
or manufacture of the United States, into the Philippine Islands, or of the growth,
product, or manufacture, as hereinbefore defined of the Philippine Islands into
the United States, shall be conditioned upon the direct shipment thereof, under a
through bill of lading, from the country of origin to the country of detination:
Provided, That direct shipments shall include shipments in bond through foreign
territory contiguous to the United States: Provided, however, That if such articles
become unpacked while en route by accident, wreck, or other casualty, or so dam-
aged as to necessitate their repacking, the same shall be admitted free of duty
upon satisfactory proof that the unpacking occurred through accident or neces-
sity and that the merchandise involved is the Identical merchandise originally
shipped from the United States or the Philippine Islands, as the case may be,
and that Its condition has not been changed except for such damage as may
have been sustained: And provided further, That there shall be levied, collected,
and paid, in the United States, upon articles, goods, wares, or merchandise com-
ing Into the United States from the Philippine Islands a tax equal to the internal-
revenue tax imposed in the United States u on the like articles, goods, wares, or
merchandise of domestic manufacture; such tax to be paid by internal-revenue
stalop or stamps, th be provided by the Commissioner of Internal ]Revenue, and
to be affixed in such manner ahd under such regulations as he, with the approval
of the Secretary of the Treasury, shall prescribe; and such articles, goods, wares,
or merchandise shipped from said Islands to the United States shall be exempt
from the payment of any tax imposed by the internal revenue laws of the Philip-
pine Islands: And provided further, That there shall be levied, collected, and paid
in the Philippine Islands, upon articles goods, wares, or merchandise going into
the Philippine Islands from the United States, a tax equal to the internal-revenue
tax imposed In the Philippine Islands upon the like articles, goods, wares, or
merchandise of Philippine Islands manufacture* such tax to be paid by Internal-
revenue stamps or otherwise, as provided b the laws of the Philippine Islmds;
and such articles, goods, wares, or merchandse going into the Philippine Islands
from the United States shall be exempt from the payment of any tax imposed by
the Internal revenue laws of the United States: And provided further, That In
addition to the customs taxes imposed In the Philippine Islands, there shall be
levied, collected) and paid therein upon articles, goods, wares, or merchandise
Imported into the Philippine Islands from countries other than the United States
the internal-revenue tax imposed by the Philippine Government on like articles
manufactured and consumed in the Philippine Islands or shipped thereto for
consumption therein from the United States: And provided further, That from
and after the passage of this act all internal revenues collected In or for account
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of the Philippine Islands shall accrue intact to the general government thereof
and be paid into the insular treasury ."

* As a representative of the Philippine people, I respectfully ask that this section
which embodies provisions already included in the tariff acts of 1913 and 192)
be at least continued while the American flag waves over the Philippine Islands

PROVISIONS MORE ADVANTAGEOUS TO THE UNITED STATES

While I am not here to present a particular complaint, I deem it my duty to
invite the attention of the committee to the fact that these provisions, which
have been in previous tariff acts and which are here reproduced, are really di.
advantageous to the Philippines. It should be borne in mind that the organic
act under which the Philippines has been governed since 1910, specifically pro.
vides that "the trade relations between the Islands and the United States shall
continue to be governed exclusively by laws of the Congress of the United States."
(See. 10.) In fact the Congress of the United States by the same law "reserves
the power and authority to annul" all laws enacted by the Philippine Legislature.
In addition to these positions of decided advantage on the part of the United
States in American-Philippine tariff relations, the present measure places the
Philippines in a position of further disadvantage because, in order that Philippine
products may be admitted free to the American market, they must "not contain
foreign material to the value of more than 20 per centum of their total value."
No such qualification is placed upon American products admitted free to the
Philippine Islands.

NATURE OF CHANGES, IF ANY, TO BE MADE

If there is any change to be made it should not be in the nature of further
increasing the discriminatory provisions as advocated by those who are anxious
to see duty levied or limitation placed upon Philippine exports to the United
States. Rather it should consist of making the trade arrangement between the
two countries absolutely reciprocal. In other words, since there is no provision
that American articles to be admitted free to the Philippine market must "not
contain foreign materials to the value of more than 20 per centum of their total
value," this qualification with respect to Philippine products coming to the Ameri.
can market embodied in the clause "or which do not contain foreign materials to
the value of more than 20 per centum of their total value" should be eliminated
to make the law absolutely just and equitable.

LIMITATION OR DUTY UPON PHILIPPINE EXPORTS UNJUST

To accede to the demands of our adversaries to place a limitation upon the
amount of Philippine sugar that may be admitted free or to levy duty upon other
Philippine products, we contend, is eminently unfair, unethical, and un ust, and
it is inconceivable how America, while retaining the Philippines, can take a step
which would be a complete reversal of the policy she has announced from the
beginning of Amercan administration in the Philppine Islands. It can not fail
to affect America's prestige in the eyes of the peoples of the world, especially
those of the Orient. Frankly, we,. the Filipinos, utterly fail to see justice in
such a step unless It is preceded by a grant of complete tariff autonomy to the
Philippines.

EFFECT OF AGITATION ON AMERICAN CAPITAL

I would like to take up at this juncture one effect of the proposals which are
discriminatory to the Philippines. In the past there was a disposition from
certain quarters, to blame the Filipinos because American capital was not flowing
In great amounts to our country. With all due respect, but with the frankness
which the circumstances demand, I would like to say that there can be no justi-
flcatibn for so groundless a charge. In the first place the uncertainty of the
political status of the Philippine Islands Is in itself discouraging to capital. This
uncertainty has been further accentuated by mere presentation of measures
tending to make unstable the economic situation in the Islands. The agitation
to levy duty or place limitations upon Philippine products coming to this country
while American goods of all kinds are poured into the Philippine market abso.
lutely free and without limit will further tend to discourage the investment of
legitimate capital in Philippine enterprises. Americans will have nobody but
themselves to blame if In the future American capital will prove timid about
going to the Philippines.
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OPPOSITION OP PHILIPPINE LEGISLATUME, BUSINESS MEN, AND OTHERS

The Philippine Legislature has gone on record strongly against "any legislation
tending to limit the free entry of Philippine sugar into the United States during
the continuance of the present political relations between the two countries."
Members of our legislature irrespective of parties took this stand in a formal
resolution duly approved at the last session. Filipinos and Americans resident
in the Philippines are united in their opposition to the movement calculated to
deviate from America's policy and discriminate against Philippine trade. Several
chambers of Commerce here and in the Philippines have likewise expressed their
disapproval. Philippine organs of public opinion have voiced opposition. The
House of Representatives of the American Congress by its approval of the
present measure containing section 301 is on record as being categorically opposed.
Filipino business men representing agricultural, commercial, and industrial
enterprises in convention assembled unanimously resolved last February, to
voice their sentiment In these words:

"1. That the commercial relations between America and the Philippines should
be founded upon the basis of free and mutual reciprocity,

"2. That whatever action may be taken by the United States Congress
affecting the Philippines deviating from so elemental and fundamental principle
of natural right, would mean an act of Injustice toward the Filipino people
forcibly linked with its sovereignty; and

"13. That the violation of right so sacred which are Inalienable to the Fill-
pinos as a people can only have justification through absolute and complete
liberation of the Filipino people."

It is therefore hoped and in all earnestness I petition that the Committee on
Finance of the United Atates Senate shall at least maintain the provisions affect-
ing the Philippine Islands in the present measure and continue the trade relations
which have existed for years between the two countries while America's promise
of emancipating us continues unredeemed. This, I contend, is the only fair
and proper attitude to take while we are denied that free and independent exist-
ence which America so honorably promised and which my people so dearly covet.

RESOLUTION EXPRESSING TE SENTIMENTS OF THE FILIPINO BUSINESS MEN IN
FAVOR OF THE LIBERATION OF THP PHILIPPINES

Whereas, it has been said repeatedly that only the politicians clamor for
Philippine independence;

Whereas, this is the first time that the Filipino business men, as a body, have
the opportunity to express their sentiments regarding this matter:

Therefore be it resolved to express, as it Is hereby expressed, that the Filipino
business men in national convention assembled, -strongly favor the national
aspiration for independence and are ready to cooperate in the common task for
the liberation of the country.

Adopted unanimously in Manila this the 9th day of February of 1929.Approved: •Apoe:TEOnORO R. YANUco, President.

Attested:I
PEDRO J. OCAMPO, Seet aru.

STATEMENT OF VICENTE VILLAIN, NEW YORK CITY, REPRE-
SENTING PHILIPPINE INTERESTS

(The witness was duly sworn by the chairman of the comnmittee.)
Mr. VILLAMIN. Mr. Chairman, dizzied by the touching, the tearful,

the grandiloquent speech of Speaker Roxas, I trust that I may be
permitted to proceed to the end of my brief statement without
interruption to keep my train of thought from derailing.

Gentlemen, free trade exists between the United States and the
Philippines. That is the culmination of a premeditated and delib-
erate American policy of tariff assimilation predicated upon a program
of overseas commercial development and postulated upon the fact of
American sovereignty in the Philippines.
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Modification of the status quo is now being proposed in the form
of limitation of imports from the Philippine Islands.

The question before us is this: Is the United States going to reverse
her economic policy toward the Philippine Islands?

We are here to assist in the equitable determination of this ques-
tion which is so important and so vital to the Filipino people.

We conceive the constitutional lay-out of the question to be as
follows:

The Congress of the United States has the absolute, the sovereign,
and the plenary power to tax or to restrict the importation of goods
from the Philippine Islands into this country. The reason for this is
that the interstate commerce provision of the Constitution is not in
operation in the Philippines due to the fact that the Constitution of
the United States did not follow the flag thither.

The Congress of the United States has no constitutional power to
restrict or to tax the exportation of American goods from the United
States to the Philippines, or to any other country, for that matter.

Correlatively, the Philippine Government, under the organic act
granted by the Government of the United States, has no authority
to tax or to restrict the importation of American goods into the Philip.
pine Islands.

From these premises it is deducible that the only way to bring
about limitation by law is to effect a one-sided rearrangement of the
commercial relations existing between the two countries, and that
would be patently unjust anfunfair. To have limitation on importa-
tions and exportations that would be operative on both countries the
Philippines should be granted the treaty-making power, which ob-
viously would be paradoxical in view of the political status of those
insular possessions.

We conceive the politico-legislative layout of the question to be
as follows:

In the treaty of Paris in 1898 the Congress of the United States
enlarged its territorial jurisdiction to include 114,000 square miles
of territory- among other territories, 5,000 miles across the Pacific,
the Philippine Islands.

We concede that the first duty of an American Congressman is to
his own congressional constituency, but we believe that the first duty
of the Congress of the United States as a political entity acting organ-
ically is to all the constituencies under the American flag, irrespective
of location. The flag flying over them eliminates State lines and
territorial lines when it comes to basic national questions like the
tariff which bears international connotations.

The question of tariff relationship between the United States and
the Philippines partakes in a measure of international action and
significance.

I wish to be permitted to say something about commodities. We
especially refrained from discussing our ideas at the sugar hearings,
if lmay recall the fact to Chairman Smoot.

With regard'to coconut oil-and I will be brief here-we wish to
say the following:

It is true that coconut oil displaced cottonseed oil from the soap
industry. But in doing so we sent them to a better field, to the field
of edible industries where the cottonseed oil commands better prices
and enjoys more stable conditions. In other words, we have kicked
that commodity upstairs.

I
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As to the alleged increasing use of coconut oil in the margarine
industry, let me say that of all the oils utilized for food purposes
only 1 per cent is coconut oil. If that is the kind of competition to
be the subject of ruthless proscription on the part of the United
States, then the tariff law is being grossly prostituted.

The exclusion .of Philippine coconut oil would not mean the
elimination of that product from the United States because what the
Philippines could not send here would be supplied by the mills on
the Pacific coast. That means that with free copra and a more
efficient organization, the continental industry in the United States
could offer a much more formidable competition if any there is, with
cottonseed oil and dairy products than could the Philippine industry.

The limitation on manila rope has been suggested. But the repre-
sentative of the Cordage Institute said before the subcommittee that
in case Philippine rope competition becomes more severe they would
move their machinery and plant to the Philippine Islands and make
their rope there.

As I stated upon that occasion, I wish to anticipate our welcome
to them in the Philippine Islands. That will help in carrying out
the program of economic development of the Philippine Islands,
which will be of great assistance and benefit to the Filipinos.

As to sugar, a well informed gentleman from the Philippines, Mr.
Rafael Alunan, specialist on the subject, and much better informed
than myself, will discuss the question latter in these hearings. -

I now wish to devote my time to the proposal of Mr. Holman
about collecting duties on Philippine products and returning the
duties thus collected to the Philippine Treasury.

Mr. Chester Gray asked that Pbilippine products be placed upon
strictly foreign basis. Mr. Holman, however-and these two gentle-
men are maintaining, as we have observed, a Damon-and-ythias
relationship for the purpose of effecting a plan of antagonistic coop-
eration against certain Philippine poucts--has receded from that
position by saying that the duties collected upon Philippine goods
should be returned to the Philippine Governmient. Mr. Rolnan is
more generous than Mr. Gray.
.. In the first place, that proposal is based upon the very false premise
that we can import any of those tariff-protected products to the
United States at all, if we have to pay the duty. If you take away
the protection from our sugar, from our tobacco, from our-coconut
oil, from our dessicated coconut, and from other products, those
industries would be crippled and disabled to produce with profit.

I wish to make a little correction right here to Spodker Roxas'
statement-that sugar is the only protected product that would
suffer. To mention only one product-cigars. Our cigars are
protected by a duty of $4.50 per pound plus 25 per cent ad valorem.
Soif we have to pay the duty on the 5-cent Manila cigar, which must
be the object of the yearning of Vice President Marshall when he
was asked about the greatest need of this country it could not be
sold for less than 25 cents. It can not be sold at all unless we mes-
merize the American smoker. That industry would be completely
destroyed if placed on a full-duty basis. Going back to the Holman
proposal; its second fallacy is this: If the Philippines want to continue
the exportation of goods to the United States, what they can do is
return to the producer and exporter that duty collected in the United

281



282 TABM' A0T OF 1929

States, which the government of the Philippine Islands, I take it
will have authority to do. That would defeat absolutely
completely the intent of the Holman proposition.

I wish to assure the committee that in opposing the limitation o
Philippine products, especially sugar, we are not preparing to embark
upon a program of great expansion in the Philippine. Islands. Wo are
fighting for a principle.

The free trade has been mutually beneficial. Mr. Holman makes t
big mistake in saying that free trade is based upon sentimental rea-
sons only. The fact is it is based upon dollars-and-cents reciprocity.

Now, gentlemen, I wish to end my brief statement by saying that
no new matter having been raised at those hearings by our advesaies
which we have not successfully controverted before the House Ways
and Means Committee, we hope that the action of the Ways and
Means Committee in omitting any provision pertaining to the
Philippines in the tariff act, approved by the House of Representa-
tives, may be the forecast of the action to be taken by this committee
and the Senate upon this great piece of legislation which will carry
forever the honored name of the Senator from Utah, Mr. Smoot.
I I wish to say in recapitulation that the proposal of limitation under
the circumstances obtaining would be politically inconsistent and
morally inartistic.

BRIEF OF THE UNITED STATES BEET SUGAR ASSOCIATION

LIMITATION OF DUTY-FREE IMPORTS FROM PHILIPPINES

To the Senate Finance Committee:
Consideration of some change in the trade relations between the Philippine

Islands and the United States was urged repeatedly in testimony before your
committee.. This need arises from the competition forced upon American producers in the
United States market by the lands' products, particularly vegetable oils and
sugar. In such competition the Americans here are at a disadvantage owin to
the much lower costs in the islands. Philippine production of these commodities
is Increasing and the possibilities of expansion there are very great.

No question exists of the right of Congress to limit the duty-free entry of Philip
pine goods. Such action, in fact, would merely restore a provision that has ap-
peared in previous tariff measures. This is fully set forth in our brief submitted
to the House Ways and Means Committee, commencing on page 3331 of its
printed hearings.

The question of moral obligation toward the Philippines is practically the only
issue involved. There is no denying the fact that the Islands can produce vastly
increased amounts of sugar. It becomes the duty of Congress to decide whether
these unrestricted amounts shall enter the United States in competition with the
domestic industry to the latter's detriment.

INDEPENDENCE OUR PLEDGE

Any discussion of moral obligation must take into account our declared policy
toward the Islands. This declaration-to grant them independence ultimately-
completely distinguishes the status of the Philippines from that of Porto Rico
and Hawail. The philippines are not an integral part of the United States.
The island government itself holds this view. Out coastwise shipping laws are not
applied to the Philippines, nor our prohibition enforcement acts. The islands
merely desire to obtain the advantages of free trade with this Nation while pro-
prin for independence.PaTI unsound and unfair to permit the Philippines to develop great industries

based upon economic advantages in free trade. Under independence the Island
industries must pay tariff duties to enter this market. The way for the Filipinos
to Insure the success of political independence Is to make themselves increasingly
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independent of the United States economically. Continuation of the present
course can only result in making the Filipinos Increasingly dependent upon this
country, with inevitable postponement of liberty.

When the islands are granted their freedom they will naturally be required t
find new markets for a part of their sugar and other products which now comt
into the United States free of duty. They should consequently be preparing
themselves for this eventuality. Inasmuch as the Filipinos do not seem willing
to take this most sensible step by a voluntary limitation of competition with
American producers in the United States market it is up to Congress to impose
these limitations. By such action Congress would show good faith in its pledge
to grant ultimate independence to the islands.

END FAVORITISM TO PHILIPPINES

The American policy to date has been unduly favorable to the Philippine
sugar industry. It is time the islands were placed on a parity rather than in a
preferred position over the domestic sugar industry. The most practical method,
while independence Is deferred, is to discourage the growth of increased competi-
tion from the Philipines based on free trade. Thus the consummation of their
independence will be brought nearer in accordance with the American Govern
ment's pledge.

When the United States took possession of the islands the sugar production of
the Philippines was 94,608 tons. In 1928 the production was 667,657 tons.
Prior to 1902 full duty was assessed against all imports of Philippine sugar into
this country. On March 8, 1902, by act of Congress, the rate of duty was re-
duced to 75 per cent of full duty. The tariff act of August 5, 1909, provided for
admission duty free of not to exceed 300,000 gross tons of Philippine sugar in
any one fiscal year.

On October 3, 1913, the Underwood Tariff Act repealed limitation. In 1918
the production of sugar in the Philippines was slightly'over 400,000 tons. It is
now approaching 700,000 tons. The American domestic industry, hampered by
free and concessionary sugar imports, has enjoyed no such rate of growth.

WILL CONGRESS FOSTER ANOTHER CUBA

In Cuba the United States Congress has a sample of what the continued unfair
encouragement to Philippine production may do to the American domestic sugar
industry. We gave Cuba a 20 per cent preference in the United States market
beginning In 1902. Her production in that year was less than 1,000,000 tons of
sugar. In the season just closed Cuba made 5,200,000 long tops.

The Philippines can produce sugar as cheaply as can Cuba. With free trade
favoring the marketing of the Philippine output In the United States the'low costs
there will induce American and foreign capital to pour into the islands for sugar
exploitation.

Cuban overproduction is responsible for the plight of our Industry to-day.
Congress should guard against "another Cuba" in the Philippines. There,
Indeed, is a worse threat to our farm prosperity because Philippine Imports enter
duty free while Cubapays some duty.

Cuba's difficulty to-day is overproduction of sugar, "putting all its eggs in one
basket." Cuba is a one-crop country, the acknowledged worst type of agricul-
ture. Would congress consign the Philippines to a like fate?

The Philippines are capable of greatly Increased sugar production, as will be
proven by undoubted authority below. If the United States by its tariff program
encourages this to take place in the face of our intention to grant the Filipinos
their independence the islands will thus be encouraged to commit agricultural
and financial suicide. They will have built up a great sugar industry on a policy
of free trade with the United States only to be placed, when independence is
granted, on a duty-paying basis. The Industry there could not withstand such
a drfwtic change. It would be more foresighted to prevent such a calamity in
the very beginning.

PHILIPPINE SUGAR FUTURE INDICATED

The late Governor General Leonard Wood upon his return from the islands,
gave an interview published in the Post-Inteifigencer of Seattle, Wash., in whichhe stated:

"The Philippines will In the near future be, to a far greater extent than at
present, the source of ome of the world's most important raw materials-
rubber and sugar In addition to hemp, tobacco and copra. The Islands produce
less than 1,000,00 tons of sugar now, but we can produce.5,000,000 easily."
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General Wood served in the Philippines many more years than Govers
Stimon, now Secretary of State. General Wood knew the islands thoroughly,
His opinion is not to be taken lightly. But leading Filipino authorities the.
selves uphold General Wood's estimate and give complete refutation to Secreter
Stimson's testimony before the House Ways and Means Committee that sugg
production in the islands is incapable -of much expansion.

The Hon. Pedro Guevara, resident commissioner for the Philippines, no*
living in Washington, D. C., stated:

"The Philippine Islands, at the present time, have under cultivation for sugar
a large area of land, and could fairly spare ample additional acreage for the sajg
purpose. In a word, the possibilities of the Philippine Islands are such as to
produce sufficient sugar to supply at least the major portion, if not the whole
demand, of the American sugar market."

It is to be presumed that the official Filipino spokesman in the United State
knows more about conditions in the islands than Secretary Stimson, who testified
before the House Ways and Means Committee after a brief service on the islan.

Testimony on the great capacity of the islands for increased sugar production
is almost endless, and coming from the Filipinos themselves who know best wilt
their territory can do.

"Actually occupying the ninth place in the production of sugar these island
are destined to be one of the greatest sugar-producing countries of the world."
This comes from Manila correspondence printed in the Louisiana Planter anq
Sugar Manufacturer March 16, 1929.

The Central and Planters' Sugar News of Manila, published by the Philippine
Sugar Association, should know something about conditions in the islands. Iq
May 1924, this publication stated:

"F'ew countries in the world so potentially resourceful are so little developed
as are the Philippines. The soil has barely been scratched by the plow, and
another 10 years of development at the rate now being sot by Philippine sugei
producers will soon place us in a class with Java in so far as the annual production
of sugar is concerned.

SUGAR DEVELOPMENT IN PHILIPPINES UNDER WAY

While Secretary Stimson and the spokesmen of the Philippine lobby in Washing.
ton were telling the House Ways and Means Committee that land laws, limited
.cane areas, and lack of labor were holding back Philippine sugar develomen
that growth was under way in the islands. It is in progress to-day, and it w1l
.continue unrestricted with tremendous injury to the domestic suar Industry
.of the United States if Congress does not take steps to save the Filipinos from
themselves and at the same time save the American sugar producers here at home,

Manila correspondence in Facts About Sugar of May 25, 1929, stated:
"It is reported that Central Cotabato (Inc.), which was organized severe

-years ago to engage in agricultural, industrial, and business activities on the
island of Mindanao, is about to proceed with the erection of a sugar central,
The company was originally capitalized at $500,000, but at a recent meeting of
the stockholders it was voted to increase this amount to $5,000,000 in order to
-provide funds necessary for the extensive development contemplated.

"Considerable progress has already been made by Central Cotabato and It
has some 30,000 hectares of land, divided into 10 plots owned by subsidiary
Agricultural corporations.

"With sufficient capital to develop the lands and build a large-capacity sugar
mill, it might easily become the largest sugar producer in the islands."

LAND. LAWS NO BAR TO GROWTH OF PHILIPPINE SUGAR INDUSTRY

Secretary Stimson and the other Filipino advocates have stressed the claim that
restrictive provisions in the laws of the Islands limit to 2 500 acres the amount of
public land which a corporation may acquire or hold. How can that claim stand
in the face of the statement quoted above that one company alone has some 30,000
hectares of -land tributary to its mill and that by subsidiary agricultural corporal.
tions all the land needed for a cane supply for a sugar mill of almost any pro-
portions can be assured,

Moreover, there has just come to the United States Prof. J. Z. Valenzuela of
the University of the Philippines at Manila. He is quoted in the Denver (Colo.)
Post of June 17, 1929, as saying:

"In the Philippines we had a law limiting ownership of land by corporations.
jBy an amendment the legislature this year removed that limitation."
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Whether or not this report Is accurate does not matter, because there Is evi-
dence that the so-called restrictive land laws are no bar to the development of the
philippine sugar industry.

The Manila correspondence In Facts About Sugar, of May 25, 1920, gave direct
testimony on this issue, as follows:

"There are beyond doubt many localities in the Island suitable for sugar cane
culture where labor is plentiful and land can be obtained at a fair valuation. The
corporation laws recently enacted enable a corporation to own 1,024 hectares I
of land and to develop additional lands under a homestaed arrangement, the cor-
poration furnishing the capital for the home steaders and buying their crops."

"Under this law it Is possible for a company to have 20,000 hectares under
He control for the production or agricultural products, which the company can
either resell or use to manufacture a finished product.

"One corporation has been formed under this law by Filipino capital, and It
is felt in the Islands that as soon as the political status is defined more American
capital will enter the Philippines."

That there has been some significant change in the Philippine land laws can
not be doubted from these reports. Here is another, In the Manila correspond-
ence of May 4, 1929, published In the Louisiana Planter and Sugar Manufacturer
of June 8, 1929:

"Fourteen thousand hectares of the public land on the Island of Mindanao
have been set aside by the Governor General, upon advice of the secretary
of resources and agriculture, for a project which will grow pineapples. This
project Is the first one to come in under the recent change In the public land laws."

Incidentally, the same publication carries a report giving the net profits of
(he San Carlos Milling Co. In the Philippines, a sugar plant, as $666,220 on an
estimated crop of 80,500 tons, or $21.84 per ton, for the season ended December
Ai, 1928. If true, this rate of profit Is greater than anything known In the beet
or cane sugar industry of continental United States for the year 1928.

LABOR SHORTAGE A MISNOMER

The Filipino spokesmen talk of a "lack of labor" in the face of the Islands'
dense population. Hawaii has no great difficulty finding in the Philippines
ample labor for shipment to Hawaiian cane fields. Possibly, if the Philippine
sugar cane planters paid as attractive wages as the laborers there are able to
obtain in Hawaii, this so-called lack of labor would disappear. Certainly It is
incomprehensible how surplus workers can find their way with comparative
ease to Hawaii and still be unavailable for cane-field employment at home In the
Philippines.

AMERICAN CAPITAL EAGER TO EXPLOIT CHEAP PHILIPPINE SUGAR

"Reports have recently appeared in the local press," states Manila corre-
spondence in Facts About Sugar for May 25, 1929, "stating that interests In the
United States with some $50,000,000 at their command are desirous of Investing
in the sugar Industry in the Philippines, and the name of the Philippine Trust
Co. is mentioned as having been instrumental In interesting prospective investors
In certain proposed centrals."

Sugar can be produced in the Philippines at a cost comparing favorably with the
lowest in the world. That fact alone is sufficient assurance the capital will flow
Into sugar production on the islands if Congress does not serve notice of Its inten-
tion to grant the Filipinos their independence at an early date or limit the duty-
,see entry of these sugars into the United States.

Americans quite recently have been a approached by financial Interests seeking
the development of Philippine sugar production. It is common knowledge in the
sugar trade that postponement of Independence or continuation of the Philip-
pine's free trade advantage in the American market will result in a marked in-
crease in American capital investments on the Islands, particularly In sugar
production.

With American capital will go American energy and efficiency. Legislation,
If any In existence to-day restricts the Islands' development, will be changed to
fit the desires of the new capital, as has been done in Cuba. And after American
capital has poured into the Islands for another decade or two does anyone suppose
that this will further Filipino Independence? We will then have another per-

I A heotare equals 2.4' acres.
0V310-20-voL. 17, srtmar--1)
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manent bar to the development of a domestic sugar industry in contineno
United States.

It is for these reasons that our association recommends that sugar in eief.
of 500,000 tons imported from the Philippine Islands be made dutiable. Ti*
Islands are entitled to justice and fair play but we should not place the Intereet
and welfare of the Fliinos above the Interests of the people of the Unlted
States.

Respectfully submitted.
UNITED STATES BEET SUGAR ASSOCIATION,

By STEPHEN H. LonE, Presien.

BRIEF OF A. M. LOOMIS, WASHINGTON, D. C., REPRESENTING
THE TARIFF DEFENSE COMMITTEE

To the SENATE FINANCE COMMITTEE. 
' .

GENTLEMEN: After seven years of detailed study and work on the problem
presented by the continued and steadily increasing competition of foreign fate
and oils in the domestic markets, the tariff defense committee representing
domestic producers begs to submit the following statement:

We believe this competition (fats and oils) is the most serious foreign compete.
tion faced by American agriculture.

Adequate -and effective tariffs on animal, marine, and vegetable fats and ols
and oil bearing materials are needed to permit a fair and living price for American
produced fats and oils and to foster the development of new vegetable oil indus
tries in the United States.

Practically every farmer in the United States in an actual or potential pro.
ducer of animal or vegetable oil and fat and will benefit by an effective tariff and
will suffer in comparison unless such effective tariff is enacted. Producers of
fish oils have an equally clear claim to your attention.

The competition of imported oils and fats in not only with domestic oils and
fats of the same name, but generally with many different named but very similar
commodities so that a completely harmonious schedule of duties is required.
Such a schedule has been worked out and is presented to your committee in the
general brief of Charles W. Holman and associates, which is hereby indorsed.

Coconut oil is now the dominant imported oil in the domestic markets. It
competes pound for pound with most cottonseed oil and many other oils. Its
price is declining, now down nearly to 0 cents per pound and the imports are
steadily increasing. At this price of coconut oil any equity which the cotton

farmer has had in his cottonseed has been destroyed, wl le tie fish-oil industry
and other domestic-oil industries of competitive character are equally endangered.

Any schedule which may be written will be useless, therefore, unless it con.
tains effective duties against copra and coconut oil produced in the Philippine
Islands. The beneficiaries of free Philippine coconut oil are the importers, the
refiners and the soap makers. Filipino labor does not benefit thereby, and
American producers are being ruined. The issue is not "our sacred duty to a
subject people" nor "international good faith" but "our sacred duty to our own
people" and "national good faitl to agriculture." The issue is protection to
the American producer of fats and oils or free raw material for the soap maker.

A tariff on coconut oil, with a 35 per cent differential in favor of the products
of the Philippine Islands will not seriously endanger Filipino interests and will
benefit every American farmer.

This is our brief on this subject.
For the committee:

A. W. Loomis.
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COUNTERVAILING DUTIES
[800. 803]

STATEMENT OF HON. MARION DR VRIES, WASHINGTON, D. C.,
REPRESENTING THE TANNERS COUNCIL OF AMERICA

Mr. DE VRIEs. The next section about which I wish to say a word,
and after that word ask that my brief be printed in order to save the
time of the committee, is section 303, paragraph 326.

The amendment which I have included in xiv brief for the con-
sideration of the committee is an amendment which extends the
provisions of section 303 to what the President may deem too high
and unreasonable rates of duty.

At the present time paragraph 303 empowers the Secretary of the
Treasury, when any foreign nation imposes a bounty or grant upon
goods exported to the United States, to countervail that effect upon
our commerce by determining a rate of duty which will equalize the
same and proclaim the same, whereupon and whereaftor that duty is
assessed by the collector of customs. That provision of the law has
been in our tariff laws since 1890.
* My amendment which is suggested to the committee extends that
power, in addition to bounties and grants, to whenever any foreign
nation imposes upon the imports of tie United States unusually high
duties, such as the President may consider unreasonable, that the
President may likewise countervail those rates of duty by ascertaining
and proclaiming such a rate of duty as will equalize the same.

Senator SMOOT. That was your position in 1922, was it not, Judge?
Mr. DE VRIES. Yes, sir; it was.
I submit with this brief authorities of the United States Supreme

Court supporting the same.
Senator KING. Then, if that view were sound and we imposed

duties upon imports which other nations considered unreasonably
high, what would you say as to the king or dictator or president hav-
ing similar authority, without any opportunity for presentation of
our views or countervailing the testimony which was offered in support
of that measure?

Mr. DE VRIES. I -assume in these matters, Senator King, that there
is always opportunity of exchange of views between the different.
nations. That was true when France, in -the recent difficulties with
the United States, proposed to put into force and effect against the
United States certain high rates of duty, her maximum provisions.

If I read the newspapers of to-day correctly, practically all Euro-
pean countries are gradually raising their rates of duty from day to
day in anticipation of the rates of duty that might be enacted in
this bill.

Senator REED. But before you leave this problem, Judge De Vries,
I wish you would straighten me out on something that has troubled
me. I can understand a tariff for revenue, and. I can understand a
protective tariff; but upon what theory of tariff making can we
justify retaliatory duties that bear no relationship to the different
costs of production?

Mr. DE VRIES. I assume, Senator Reed, it is upon the basis that
it is such a regulation of commerce as will preserve the commerce of
the United States.
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Senator REED. I do nor doubt the power of Congress to do it, but
I would like to have your thought as to the wisdom and the mord
justification for doinj it. We do not need it to protect American
labor. Is it a fair thing to the consumer?

Mr. DE VRIES. My thought, Senator Reed, is that these statutes
are statutes in repose. They are statutes which give the President
of the United States the power, when some other nation, as other
nations seem to be preparing to do, are proceeding by their legisla.
tion to shut out our commerce from their markets, and, therefore,
limit the markets of the United States-in a measure to retaliate
and compel them to open their markets.

I assume also that if there is such a power in the Chief Executive
of the United States it is preparedness in time of peace.

When foreign nations realize that if they put duties upon our
exports such as will exclude us from their markets, that there is the
power in the President of the United States to raise our duties s
against their imports into the United States, they will be slow to do
that, at least much slower than if the President of the United Stato
were not equipped with such a retaliatory power.

I therefore regard it as a statute in repose. It is preparedness on
the part of the United States in time of peace, just as much as we
should be prepared in time of war. And the greatest instrument in
opposition to war is preparedness.

Senator SMOOT. You said foreign countries were preparing to do
this. Have you noticed the changes they have made in the duties
in the last two years?

Mr. DE VRIEs. I have; and particularly the last few weeks. I
read every day in the papers that they are doing it. In fact that
movement commenced and has been going on since 1925 or earlier.

Senator SMOOT. I go back two years; and I thought I knew what
was going on in the way of tariffs in foreign countries, but from
investigations it seems I knew very little of what was taking place.

Senator KiNo. Of course, you understand what took place in 1922?
Mr. DE VnuIs. Yes.
Senator KING. In our tariff law?
Mr. DE VxiEs. Yes.
Senator KINo. And in the Payne-Aldrich tariff bill. We have not

exhibited any particular concern in other countries when we have
been drafting our tariff laws, have we?

Mr. DE VniEs. I do not think we should, Senator King.
Senator REED. Judge De Vries, I am not criticizing paragraph 303.

.Countervailing duties provided there are merely to take care of boun-
ties in foreign countries, and that goes to the cost of production there.
I am not criticizing, but I am wondering how we can say to the world
that a protective tariff that equalizes production costs here and
abroad is sound policy, a domestic question in which we will not
tolerate foreign interference, and having said to the world that it is
sound policy propose to punish them if they apply that policy in
their domestic affairs.

Mr. DE. VIEs. No, Senator Reed; I think the theory to be entirely
different. I take it to be a defensive one, that when some particular
nation starts in by an exceptionally high rate of duty that excludes this
country from their markets and at the same time does not exclude
all other countries from their markets, it is making an attack upon

!
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the commerce of the United States, and that in defense of our commerce
we should have in our statutes such a provision as will arm and equip
the President of the United States to meet such emergencies.

Senator GEORGE. Have we not guarded against that by the "most.
favored-nation" clause in our treaties?

Mr. DE VRIES. If they observe the "most-favored-nation" clause
in our treaties they would not enact such legislation against us. And
if they did not enact such legislation against us this statute is one of
repose and would not be called into action.

Senator GEORGE. You do not actually enter into a tariff war,
but you prepare for it?

Mr. D VRIES. Exactly.
Senator KING. When you impose rates, some of which go several

thousand per cent ad valorem, do you think we can call the other
fellow black when perhaps they may think our pot is rather dark,
too?

Mr. DE VRIES. I think those individual cases should have to be
considered individually, Senator, when they arise.

Senator Barkley. If any nations have violated the "most-favored
nation" clause in our treaties don't you think it is the duty of the
State Department to protest against that and negotiate for settlement,
rather than for Congress to enter into retaliatory measures by under-
taking to use a club over them?

Mr. DE VRIES. I do. And I think if when the Secretary of State
protests we have some power behind us in the statutes whereby the
President can back up the protest, so that it amounts to more than
a bluff, our representations will be apt to be more successful.

Senator BARKLEY. That is a restatement of the expression as to
the soft language and the big stick.

Mr. DE VRIES. I believe so.
Senator SHORTRIDGE. A very wise maxim.
Senator SImMONs. Do I understand you are proposing that the

President be vested with the power and authority to determine when
a rate is imposed by a foreign country upon importations from this
country, the question of whether that rate is retaliatory?

Mr. DE VRIES. Yes, sir; whether or not it is too high or unjust and
unreasonable.
. Senator SIMMONS.. You would not want to vest him with the power

of simply determining the question of whether the foreign rate was
too high unless it was intended to be retaliatory, would you?

Mr. DE VRtIES. Unjust and unreasonable toward our commerce,
Senator.

Senator SIMIONS. If you vest him with that power he would have
the power to increase the American rate whenever he held that the
foreign rate was too high?

Mr. DE VRIES. Yes.
Senator SIMMONS. The foreign country ought to be permitted to

determine for itself whether its rate is too high or not; but if the foreign
country deliberately, recklessly, and admittedly imposed a tariff for
the purpose of retaliation, then there might be no difficulty about
your proposition?

Mr. DE VRIES. Yes.
Senator SImMONS. But how would the President ordinarily dis-

tinguish between a yery high foreign rate and a retaliatory foreign
rate?
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Mr. DE ViuEs. Well, I suppose the fact that it was so high that it
excluded our commerce from that country and did not exclude the
commerce of any other country or did not apply to the commerce bf
any other country.

Senator SIMIONS. Right here now we are imposing rates that are
intended to be so high as to exclude the products of foreign countries.
Would you say that that is a retaliatory rate?

Mr. DE VRIES. I am not prepared to accept the premise as you
state it, Senator.

Senator SIMMONs. You do not think we are fixing any rates thatwill be prohibitive?
Mr. DE VRIEs. I would not be prepared to say yes or no to that

question.
Senator REED. Havy you seen the tariff on peanuts?
Mr. DE ViEs. No, sir; I have not.
Senator BARKLEY. Has any other country fixed a tariff rate with

special reference to the products of the United States? In other
words, has it designated our country as one against which these rates
shall apply and excepted others?

Mr. DE VRIES. Not in words, but in fact I think that has been
the case.

Senator BARKLEY. That may be a matter of interpretation.
Mr. DE ViuEs. Yes.
Senator BARKLEY. If they fixed a tariff rate on some product that

is produced only in the United States, and high enough to keep it out
that may be a situation which we would provide for in a bill we would
pass relative to products produced only in some one country. But
if we adopted the recommendations of all the witnesses who have
appeared before this committee, we would certainly enact some rates
that would be prohibitive.

Mr. DE VIES. Yes.
Senator BARKLEY. But I am wondering whether any country has

fixed a tariff law with special reference to the United States and its
products, and, if so, what country that is.

Mr. DE VRIES. I think at one time the Argentine fixed rates of
duty that excluded the California fruits. That is, that law did not
affect other countries like ours.

Senator KING. Then we had duties on the importation of cattle
from the Argentine that did not affect any other countries.

Senator SHORTRIDGE. She continues to import them.
Mr. De VRIEs. That might happen.
Senator KING. It seems to me your position means that it takes

away from Congress the power to fix tariff rates and delegates it to
the President, and leaves it open to any importer or domestic manu.
facturer, or,.in fact, anybody, to go to the President of the United
States and conduct a very active propaganda with the State Depart.
ment to get the President to raise the rates upon everything, upon the
ground of retaliation, and you are going to have a commercial war
the effect of which nobody can forecast.

Mr. DE VIES. I submit the paragraph for the consideration of
the committee. I drafted it in what I think is constitutional form,
if they want to consider it.

Senator SHORTHIDGE. What is the power of the President now
.under existing law with respect to this subject matter?
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Mr. Dm VRIEs. He has none.
Senator SHORTRIDoE. He has none?
Mr. DE VRIES. No, sir.
Senator SHORTRIDoE. And you wish to arm him with power?
Mr. DR VRIES. Yes, sir.
(Mr. De Vries submitted the following brief:)

BRIEF OF HON. MARION DE VRIES, WASHINGTON, D. C., REPRESENTING THIE
TANNERS COUNCIL OF AMERICA

SUGGESTING A COUNTERVAILING POWER IN THE PRESIDENT AGAINST UNJUST,
UNEQUAL, AND DISCRIMINATORY RATES AGAINST OUR COMMERCE BY ANY FOR-
EIGN COUNTRY, AND SUBMITTING DRAFT OF SUCH A PROPOSED STATUTE

It is suggested that section 303 be amended by adding thereto the hereinafter
stated amendment.

Section 303 provides that whenever any foreign country, dependency, Province,
or other subdivision of government person, partnership, association, cartel, or
corporation pays or bestows, directly or 'indirectly, any bounty or grant upon
the manufacture or production or export of any article manufactured or produced
in such country and such article is dutiable under the provisions of the current
tariff act, then upon the importation of any such article or merchandise into the
United States, directly or indirectly, an additional duty shall thereupon be laid
after the same shall be ascertained, determined, and declared by the Secretary oi
the Treasury.

There are, particularly In the free list of the current act, several kindred provi-
sions applicable solely to particular subjects-matter. Typical of these is that
relating to cement, paragraph 1543. Therein is the proviso " That if any country,
dependency, province or other subdivision of government imposes a duty on
such cement imported from the United States, an equal duty shall be imposed
upon such cement coming into the United States from such country, dependency,
province, or other subdivision of government."

It is estimated that there are 17 such provisions attendant upon different para-
graphs of the current act. The economical principle supporting the same Is a
sound one. It is to the effect that if foreign countries attempt to exclude the mer-
chandise of the United States from their markets, or any particular foreign country
so does, a retaliatory power should be tested to equalize or compel relief from such
situations. So far as section 303 is concerned, it leaves the estimation of the
additional duty to be laid in the power of the Secretary of the Treasury. Neces-
sarily there follows the power to determine when and in what measure the same
shall be enforced. In the 17 individual instances there is no such power and the
added duty automatically attaches.

It is respectfully submitted that the philosophy justifying such provisions with
reference to any particular imported subject matter warrants a general provision
applicable to all tariff entities.

It is further respectfully subffiitted that the appropriate and warranted retalia-
tory additional duty is not one which should be automatically fixed. For
example, a 10 per cent duty upon importation into a particular foreign country
will not be the equivalent to a 10 per cent duty, economically considered, laid
upon the exports of that country when imported into the United States. The
different costs of production and market values In the two countries so results.
Furthermore we have already found that these automatic provisions engender
diplomatic difficulties. Unquestionably the right to lay such duties Is a salutary
and necessary provision for the protection of American commerce.

There should be vested in the President this power, when any nation adopts a
rate of duty or other regulation of commerce by reason whereof a discrimination
is had against him, or an embargo in effect accomplished, as to any particular
commodity exported from the United States, to ascertain and proclaim an equiv-
alent countervailing duty.
* The following is suggested:

"PAR.- . That with a view to securing reciprocal trade and regulating the
commerce of the United States with countries, dependencies, colonies, provinces,
or other political subdivisions of government, producing and exporting to the
United States any article or merchandise upon which a duty is Imposed by the
laws thereof and for these purposes, whenever and so often as the President shall
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be satisfied that the Government of any country dependency, colony, province,
or other political subdivision thereof, imposes duties or other exactions upon like |
or similar products of the United States, which, in view of the duties imposed
thereupon or free entry accorded when imported into the United States, he may
deem to be higher an reciprocally unequal and unreasonable, he shall have the
power, and it shall be his duty. to suspend by proclamation said provisions of
the laws of the United States imposing the duties upon or according free entry to
such articles or merchandise of such country, dependency, colony, province or
other political subdivision of government, when and for such time as he shall
deem just, and in such cases and during such suspension, upon the importation
of any such or similar article or merchandise into the.United States whether the
same is imported in the same condition as when exported from the country of
exportation or has been changed in condition by manufacture or otherwise, and
whether the same has been imported directly from the country of production
or otherwise, duties shall be levied, collected, and paid upon such article or
merchandise the product of such designated country, which shall by the President
be ascertained and proclaimed to be equal to the duties or other exactions im.
posed thereunder when exported from the United States to such country, de.
pendeney, colony, province, or other political subdivision of government."

It will rbe noted that this paragraph follows 303 closely. The sole and only
difference is that it is set in motion by a different state of trade regulations or
laws found to exist in the particular foreign country. For the same reasons that
303 is constitutional and for the same reasons that 303 and reciprocity treaty
rates do not violate any favored nation tretiles, this provision in these particulars
does no violence to either. There are in the current, act approximately 17
different automatic similar provisions. For example, pragrath 1643 reads:

"PAn. 1543. Cement: Roman, Portland and ver hdraul o: Provided, That
h any country -dependency, province, or other subdivlin of government Imposes

a duty on su cement imported from the United States, an equal duty shall be
imposed upon such cement coming Into the United States from such country,
dependency, province, or other subdivision of government."

ft will readily occur, however, that such an automatically enforced rate under
different trade conditions In different countries might not always operate equally
upon all nations and might not in any case exactly measure the discriminatory
effect upon our commerce by an offending nation.

The suggested provision meets all these objections, leaving the matter in the
ower of the Executive, first to admeasure the economic effects on the offending

jaws and then to proclaim the relevant equivalent. The suggested provision has
Its exact counter art in the last part of section 3 of the tariff act of 1897, the
Dingley Act. That provision reads:

"Ana It Is further provided that with a view to secure reciprocal trade with
countries producing the following articles, whenever and so often as the President
shall be satisfied that the government el any country, or colony of such govern.
ment, producing and exporting directly .-Indirectly to the United States coffee
tea, and tonquin, tonqua, or tonka beans, and vanilla beans, or any of such
articles, imposes duties or other exactions upon the agricultural, manufactured,
or.other products of the United States, which, In view of the introduction of such
coffee, tea, and ton uin, tonqua, or tonka beans, and vanilla beans, into the
United States, as in tis act hercinbeforo plrovidcd for, lie may deem to be recipro-
cally unequal and unreasonable, lie shall have the power and it shall be his duty
to suspend, by proclamation to that effect, the provisions of this Act relating to
the free Introduction of such coffee, tea, and toncluin, tonqua, or tonka, beans, and
vanilla beans, of the products of such country or colony, for such time as lie shall
deem just; and in such case and during such suspension duties shall be levied
collected, and paid upon coffee, tea, and tonquin, tonqua, or tonka beans, Aad
vanilla beans, tho products or exports, direct or indiirect, from such designated
country, as follows:

"On coffee, three cents per pound.
"On tea, 10 cents per pound.
"On tonuquin tonqua, or tonka beans, 50 cents per pound; vanilla beans, $2

per pound; vanilla beans commercially known as cuts, $1 per pound."
The sole and only difference Is that the former wvas confined to a few enumer-

ated and "any of such" articles with prescribed alternative articles and rates.
Since the decision by the Sutp rome Court of the United States In the flexible
tariff there Is no longer q uestieon InI that proper delegation of rate-malkdn gmay
be vested In the President. That very thIng In exactly parallel section 303 of
the current act has for years been enacted and reenacted by Congress and
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nclike exercised as to many foreign countries. Wherefore, assuredly not only is the

suggested provision constitutional but does not violate the favored-nation
clauses of our treaties.'e th Section 3 of the tariff act of October 1, 1890, vested a power in the President

etns to take from the free list certain articles and place them upon the dutiableino list, as against any nation imposing duties upon certain American articles which
he deemed "reciprocally unequal and unreasonable." The provision wasshallr exercised by the President and assailed as an unconstitutional delegation of
pewer. The Supreme Court of the United States in the case of Field v. Clark

atfon f143 U. S.) held this paragraph constitutional. It is significant that no claim
.r the was made that that paragraph ,which was exactly what is here suggested and

provided by the 17 different provisions in the current act, was in violation of
the favored-nation treaties.Section 3 of the tariff act of 1897 empowered the President to negotiate reel-

r procity treaties. Thereunder many such giving special favors to special nationswere negotiated. They were assailed in the courts as in violation of the so-callede. favored nation clauses in the treaties with several nations. It was uniformlyhold that, inasmuch as the statute upon its face treated all nations alike and
pima facia offered similar treatment to all nations that alike treated with thersol United States it was not a violation of the favored nation clauses. That was

that held by the United States Court of Customs Appeals in Shaw v. United States
at (1 Ct. Cust. Appls.) and in Bertram v. Robertson (122 U. S.) and Whitney v.

S-Robertson (124 U.S.). It is equally significant that no nation has ever made
1r protest that such provisions, being based upon a consideration and by their

terms applicable to all such nations as put themselves within the statutory pro-
vision, all such being treated alike by the statutory provision, did not violate
the favored nations clauses.If we are to equip our Chief Executive with any retaliatory powers whatever

bey to resist by preparedness or action present foreign threats this paragraph willso equip him. There is less likelihood of war if we are armed.
rideale MARKING AND LABELING
tory

the [Par. 304

has STATEMENT OF THOMAS F. MoMAHON, NEW YORK CITY, REP-
the RESENTING THE UNITED TEXTILE WORKERS OF AMERICA

vith (The witness was duly sworn by the chairman of the committee.)
cut Mr. MOMAHON. Mr. Chairman and gentlemen of the committee:u I do not intend to take up much of your time. I am appearing
Iil here as president of the United Textile Workers of America, the
e only national textile organization in the United States affiliated with

the American Federation of Labor.
It is our desire, speaking as I do for the workers engaged in the

lity textile industry in particular reference to section 304, page 329, on
to marking, stamping, and branding, that the law of 1922 be applied

iid more favorably to us. Through some misunderstanding before the
iall
ed Ways and Means Committee, it came out shorn of one very im-
111d portant part of the 1922 bill, which reads:
ted That every article imported into the United States, which is capable of being

marked, stamped, branded or labeled without injury, at the time of its manu-
facture or production, shall be marked, stamped, branded, or labeled, in legible

$2 English words, in a conspicuous place that shall not be covered or obscured
by any subsequent attachments or arrangements, so as to indicate the country

er: of origin.
e. The workers of three of the largest employers in the woven-cotton-

label division of the textile industry are and have been in agreement
ayo through the international union on working conditions and wages
nd for the past 14 or 15 years; and they are desirous that I should appear
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before your committee and speak for them, and ask you to endeavor Opp
to place back in the 1929 bill the thought just expressed by myself sh
that was contained in the 1922 bill. mei

The American labor movement is in full accord with its inter. afi
national unions when those international unions speak for them. for
selves; and, without repeating, I fully indorse what has been said by vas
Mr. Woll, who appeared a few moments ago before this committee, act

I will submit a short brief on the section.
The CHAIRMAN. Is the present law relative to marking satisfactory

to you?
Mr. MCMAHON. It is satisfactory.
The CHAIRMAN. And to your organization? ST
Mr. MCMAHON." Yes, sir. That is all I have to say.
The CHAIRMAN. Thank you.
(Mr. McMahon submitted the following brief:)

BRIEF OF THOMAS F. MOMAHON, PRESIDENT OF THE UNITED TEXTILE WORKER$
OF AMERICA

COMMITTEE ON FINANCE, tha
United Stales Senate, Washington, D. 0.

GENTLEMEN: As president of the United Textile Workers of America, I
appear before your honorable committee for the purpose of presenting to you
this brief in behalf of the workers of our organization engaged in the manufacture
of cotton woven labels. sub

These workers unanimously agree with that part of the tariff act of 1922 under inc
the caption: Title III Special Provision page 87, section 304 (a), reading "That
every article imported into the United States, which is capable of being marked,
stamped, branded, or labeled without injury, at the time of its manufacture or
production, shall be marked, stamped, branded, or labeled, in legible English mit
words, in a conspicuous place that shall not be covered or obsecured by any
subsequent attachments or arrangements, so as to indicate the country of origin. mai
Said marking, stamping, branding, or labeling shall be as nearly indelible and
permanent as the nature of the article will permit." giv

In the 1929 tariff act the omitting of the following words: "in &L conspicuous pro
place that shall not be covered or obscured by any subsequent attachments or
arrangements so as to indicate the country of origin," will, in our opinion, be
very hurtful and detrimental to the interests and well-being of the workers
engaged in the woven cotton label division of our textile industry. i

We say with a great deal of pride that for the past 15 years we have had work. tha
Ing agreements signed and sealed between the manufacturers of cotton woven den
label goods in the larger shops and the workers, through their international
union. Hours of labor working conditions, and wages are fair. We believe
that if a loop hole is left open in the 1929 tariff act, such as we believe would
exist If the above words arc not placed in the 1929 act, our workers will be the
sufferers.

Unemployment greater than now exists will take place, for the simple reason
that importers will have opportunity to say to American consumers that places
of origin of imported cotton woven labels can be turned in and sewed on garments
or on whatever article they may be used upon.

We believe that your honorable committee is more interested in the welfare
of American workers, and will give preference to their wishes, particularly when
these wishes mean the continuation of American standards of living among tle
operatives engaged in the production of cotton woven labels. The wages of
American workers in tile cotton woven label division of our industry are well his
over twice as much as are the wages paid to the workers in European countries.

I am appearing before you gentlemen, as the paid, elected representative of the
organized textile workers ol the United States, and acting under instructions
of our general executive council; and am appearing before you to do what I can sub
to protect the rights of these workers, and to make possible the continuation of mit
the humane and harmonious conditions at present existing In the organized shops
of the cotton woven label trade between employers and employees.

The executive officers of the United Textile Workers of America in their best rec
judgment think that the elimination of the words quoted in this brief, will give an
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opportunity to importers and foreign manufacturers to dump on American
shores the cheap products of Europe, and thus deprive our workers of employ-
ment.

The United Textile Workers of America is the only national textile organization
affiliated with the American Federation of Labor. We therefore not only speak
for the organized textile workers, but we believe we speak the sentiment of the
vast majority of textile workers, organized and unorganized alike.

We therefore request your honorable committee to insert into the 1929 tariff
act the word& with which I opened this brief.

Respectfully submitted. THOMAS F. MOMAHoN,
International President United Textile Workers of America.

STATEMENT OF E. J. READING, NEW YORK CITY, REPRESENT-
ING THE COTTON WOVEN LABEL MANUFACTURERS' DIVI.
SION OF THE SILK ASSOCIATION OF AMERICA

(The witness was duly sworn by the chairman.)
The CHAIRMAN. Are you going to speak upon the same subject?
Mr. READING. I will speak on the same subject, Mr. Chairman;

that is, cotton woven labels.
Senator KING. Whom do you represent?
Mr. READING. I represent those manufacturers members of the

Silk Association who produce woven labels. I speak only on the
subject of cotton labels. Mr. Cheney covers the entire silk schedule,
including silk labels.

The CHAIRMAN. Mr. Cheney is not here.
Senator BINGHAM. He has already appeared before the subcom-

mittee, Mr. Chairman.
Mr. READING. I am speaking merely on cotton labels. This

marking law is a matter of vital importance to us. The rate of duty
given us under the 1922 act was somewhat better than it is now
proposed to give us under the new act-

The CHAIRMAN. I thought you were going to speak to the adminis-
trative features.

Mr. READING. I am merely explaining why this is so vital to us,
that the rate of duty, Mr. Chairman, is not sufficient and we have to
depend upon this marking law.

The CHAIRMAN. Do you want the marking law of 1922?
Mr. READING. We would, like the 1922 law, section 304 and section

510, which enables it to be enforced, to be rewritten word for word.
The CHAIRMAN. You and Mr. McMahon are in accord?
Mr. READING. Positively.
The CHAIRMAN. Have you a brief, sir?
Mr. READING. Yes, sir.
The CHAIRMAN. I wish you would file your brief.
Mr. READING. I will.
(The brief referred to by the witness will be found at the end of

his statement.)
If I may, I would like to answer a question of Senator Couzens.

Senator Couzens asked me a question when I appeared before on the
subject of corks and I was unable to answer; but I think this (sub-
mitting a sample to Senator Couzens) answers your question, Senator.

I have a letter here that is not incorporated in my brief. It was
received too late. It is from the Ethelle Manufacturing Co. (Inc.),
and I shall not read my letter to them but will be glad to file both
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letters. It is addressed to the Silk Association of America (Inc,),
468 Fourth Avenue, New York City, attention of Mr. E. J. Read.
ing-

Senator THOMAS. Where is the letter from?
Mr. READING. 1178 Broadway, New York City, addressed to the

Silk Association, attention of E. J. Reading. It reads as follows:
This Is in answer to your letter of July 10. You are right in your statement

that we have been established 10 or 12 years as label importers and that we manu.
facture some cotton labels in this country.

Frankly, we prefer the low rate of duty on imported labels.
On account of the several courtesies that your organization has extended us,

we will answer the questions that you ask.
We have found the marking law has hindered the sale of our foreign labels to

some extent.
We, as well as other importers, are bringing in most of our labels in packages

by parcel post below $100 in value, which is not included in the Government
statistics.

We trust that our opinion as expressed above fully answers your letter.
The CHAIRMAN. What was your statement with reference to parcel

post?
Mr. READING. YOU see, Senator, all packages less than $100 in

value are not included in the statistics, and you can bring in any.
where from fifty to a hundred thousand cotton labels at a value of a
little less than $100.

If I may I will file these letters.
(The letters referred to have been filed with the committee.)
Senator SACKETT. If you have this marking law you do not need

-very inuch duty to protect your industry, do you?
Mr. ltEANG. But, Senator, we have asked to be transferred, as

you know, from the cotton schedule, 50 per cent, to the sundry
schedule, 90 per cent. If you give us both, under the 90 it will be
gross, not not, because it is proposed to impose a duty of 37 per cent
on the yat'n. Under the 1922 schedule it is 30 per cent on the yarn.
If you give us both 90 per cent and the marking law it will not make
any difference.

Senator SACKETT. Which would you rather have?
Mr. READING. I do not know. We are asking for both.
Senator SACKETT. Suppose we give you the marking law?
Mr. READING. That will be very helpful.
But allow me to make just one more point, if I may, Mr. Chairman.

We are not trying to get a prohibitive duty on these cotton labels.
To do that you would have to give us at least 150 per cent, and if you
did do that the European exporters of labels, no longer being able to
export their labels, would export some of their looms to this country.
We are not asking for a prohibitive rate of duty.

Just one more point. If we may we would like to suggest that the
foreign valuation as a basis of fixing duties is not as satisfactory as
some other form of valuation might be, particularly from the Govern-
mont standpoint of collecting duties.

(Mr. Reading submitted the following brief:)

296
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BRIEF OF THE WOVEN LABEL MANUFACTURERS' DIVISION, SILK ASSOCIATION OF

AMERICA (INC.)
COMMITTEE ON FINANCE,

United States Senate, Washington, D. C.
GENTLEMEN: The cotton woven label industry needs all the protection which

was given it under the 1922 tariff act section 304 (Exhibit A). And, surely the
American people should be afforded tee right to know if they are buying an im-
ported article, and, If so, the country of origin ofthatarticle. The 1922 act granted
Ihis privilege, but you will note on referring to Exhibit B that there is a marked
change in the proposed act of 1929.

On cursory reading this new act seems satisfactory, but please note the omission
of the clause requiring that the marking of the country of origin shall not becovered or obscured by subsequent attachments or arrangements. The require.
ment as to the marking of imported articles to indicate the country of origin or
manufacture has been in the various tariff acts in some form, beginning with the
act of 1890. For the first time domestic manufacturers were given the right
under section 516 of the tariff act of 1922 to object to classification, etc., made by
the collector on any imported merchandise of a class or kind manufactured by-
the protestant and to litigate the same before the Board of General Appraisers
(now United states Customs Court) and the Court of Customs Appeals.Is it the intent of Congress to have the eventual consumer know the country
of origin of an imported article? If so, the proposed act is valueless in that respect.
For one thing the new act stipulates that every article must be marked with the
country of origin. This is obviously impossible. The proposed act also speiflesthat the Secretary of the Treasury shall prescribe the necessary regulations. Youknow, as we know, that the Secretary of the Treasury has not time personallyto direct such matters; they are delegated tc customhouse employees, whose
work brings them in contact with those who oppose us-namely the Importers-not American manufacturers. Naturally, their decision is bound to be in favor
of the importer.

Paragraph 304 in the 1922 act has proved satisfactory. To be sure, for a time
it lead to some confusion but that has all been settled (see T. D. 40964) and to-day
the act is working as Congress evidently intended it to. We are asking for thereenactment of section 304 as contained in the 1922 act. We should like toexplain that this should cover, as it does in the 1922 act, not only every entire
article that is capable of being marked but every individual article going to makeup the entire article. For example, from the point of view of textile men, we
should like to say that every label contained in a garment should be included in
this category.

It has been said that a label marked "England," "Germany," "France,"
etc. might mislead the eventual purchaser and cause him to think that the garment
had been made in that country. The Federal Trade Commission could certainly
be depended upon for corrective measures. The object of a label is to conveyparticular information and there is no reason why it should not tell the truth
and the whole truth. Let it say definitely and truthfully, as we have noticedon many labels, "German L-aiawl" or "Label Made in Germany," etc. If the
law permits a small ar t .le like a label, whether it be printed or woven, to be
omitted from the pro,.°Fsions of the'law, it is but a short step to permit the garment
itself to be exclude under this law. The American worker should be fully prco
tected in this respect and will be if section 304 of the 1922 tariff is reenacted.Respectfully submitted.

ALKAHN SILK LABEL Co. (INC.).
AMERICAN SILK LABEL MANUFACTURING CO.
ARTISTIC WEAVING CO.
CENTURY WOVEN LABEL CO. (INC.).
EMPIRE STATE SILK LABEL CO.
HERCULES WOVEN LABEL Co.
E. N. KLUGE WEAVING Co.
THE NATIONAL WOVEN LABEL CO.
PREMIER WOVEN LABEL C!
G. REIS & BROTHER (INc.).
UNITED STATES WOVEN LABEL CO.
UNIVERSAL LABEL WEAVING CO.

Attest: WARNER WOVEN LABEL CO.

E. J. RADIO,Recording Secretary, Woven Label Manufacturers' Division, The Silk
Association of America (Inc.), 468 Fourth Avenue, New York City.
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EXHIBIT A
thanTARIFF ACT OF 1022 (e)

SEC. 304 (a). That every article imported into the United States, which Is enact]
capable of being marked, stamped branded, or labeled without injury, at the
time of its manufacture or production, shall be marked, stamped, branded, or STA
labeled, in legible English words, in a conspicuous place that shall not be coy. I
ered or obscured by any subsequent attachments or arrangements, so as to Indi.
cate the country of origin. Said marking, stamping, branding, or labeling shall (T
be as nearly indelible and permanent as the nature of the article will permit.
Any such article held in customs custody shall not be delivered until so market, [
stamped, branded or labeled, and until every such article of the Importation epe
which shall have been released from customs c:istody not so marked, stamped, we
branded, or labeled, shall be marked, stamped, branded, or labeled, in accord. the
ance with such rules and regulations as the Secretary of the Treasury may pro.
scribe. Unless the article is exported under customs supervision, there shall be
levied, collected, and paid upon every such article which at the time of impor. Th
station is not so marked, stamped, branded or labeled, in addition to the regular M
duty imposed by law on such article, a duty of 10 per centum of the appraised inter
value thereof, or if such article is free of duty there shall be levied, collected,
and paid upon such article a duty of 10 per centum of the appraised value S
thereof. have

Every package containing any imported article, or articles, shall be marked, have
stamped, branded, or labeled, in legible English words, so as to indicate clearly man
the country of origin, Any such package held in customs custody shall not be
delivered unless so marked, stamped, branded, or labeled, and until every pack- M
age of the importation which shall have been released from customs custody retai
not so marked, stamped, branded or labeled shall be marked, stamped, branded Calif
or labeled in accordance with such rules and regulations as the Secretary of the the
Treasury may prescribe.

The Secretary of the Treasury shall prescribe the necessary rules and regula- am P
tons to carry out the foregoing provisions. SeI

(b) If any person shall fraudulently violate any of the provisions of this M.
act relating to the marking, stamping, branding, or labeling of any imported Sei
articles or packages or shall fraudulently deface destroy, remove, altet,, or ob.
literate any such marks,.stamps, brands, or labels with intent to conceal the in. raise
formation given by or contained in such marks, stamps, brands, or labels, he migh
shall upon conviction be fined in any sum not exceeding $5,000, or be imprisoned Tb
for any time not exceeding one year, or both. they

EXHIBIT B then

Section 304, Marking of Imported articles:
(a) Manner of marking.-Every article imported Into the United States, and Tb

its immediate container, and the package in which such article Is imported, shall mark
be marked, stamped, branded, or labeled, in legible English words, in such M
manner as to indicate the country of origin of such article, in accordance with walni
such regulations as the Secretary of the Treasury may prescribe and subject to coun
such exceptions as may be made therein.

(b) Additional duties for failure to mark.-If at the time of importation any pr
article or its container is not marked, stamped, branded, or labeled in accordance mark
with the requirements of this section, there shall be levied, collected, and paid big
on such article, unless exported under customs supervision, a duty of 10 per cent smal
of the value of such article, in addition to any other duty imposed by law, or, if sack
such article is free of duty, there shall be levied, collected, and paid a duty of SeT
10 per cent of the value thereof.

(c) Delivery withheld until marked.-No imported article or package held In M
customs custody shall be delivered until such article (and its container) or label
package and every other article (and its container) or package of the Importation, not
whether or not released from customs custody, shall have been marked, stamped, partn
branded, or labeled in accordance with the requirements of this section. Nothing
in this subdivision shall be construed to relieve from the requirements of any food

revision of this act relating to the marking of particular articles or their con- th
(d) Penalties.-If any person shall, with intent to conceal the information
ven thereby or contained therein, deface destroy remove, alter, or obliterate

any mark, stamp, brand, or label required under the provisions of this act, he 
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*Sh, upon conviction, be fined not more than $5,000 or imprisoned not more
than one year, or both.

(e) Effective date.-This section shall take effect 00 days after the date of
enactment of this act.

o STATEMENT OF KARL D. LOOS, WASHINGTON, D. 0., REPRESENT.
ov. ING THE CALIFORNIA WALNUT GROWERS' ASSOCIATION

(The witness was duly sworn by the chairman.)aft. Mr. Loos. Mr. Chairman and gentlemen of the committee, I
ao pear on behalf of the California Walnut Growers' Association.

ed r! we propose an amendment to section 304 for the purpose of extending
m the requirement of marking to goods after they have been imported
be and repacked when they are shipped in interstate commerce.

or. The CHAIRMAN. Who is going to remark them?
ar Mr. Loos. The packer, whoever repacks them and ships them inied interstate commerce.

Senator KING. Why do you desire them remarked at all after they
have paid the duty and we know that they are in this country and

'd, have come in legitimately? Is it for the purpose of blacklisting the
man that uses a foreign article?

Mr. Loos. No, sir. The purpose is to prevent deception of the
retailer, primarily. The situation is this, Senator, in the case of
California walnuts1 which I think illustrates the situation of some of
the other commodities, but that, of course, is the commodity that I
am primarily interested in-

Senator BINOHAM. Is it the purpose to mark each walnut?
Ila Mr. Loos. No, sir.

Senator SHORTRIDGE. If the gentleman from Connecticut could

Ila raise anything in that State other than wooden nutmegs that remark
Ie might be very apposite.
d The CHAIRMAN. The walnuts come in from some foreign country;

they are marked as they enter here, and when they reach this country
then they are marked as an American product?

Mr. Loos. Yes.
The CHAIRMAN. Why do you not bring action against those who so

mark them?
Mr. Loos. They are marked in this way, Mr. Chairman. The

walnuts ave shipped in bags,, and when they are brought into this
0 country, say, from China, through the port of San Francisco, the im-

porter breaks the bags, puts them into new bags, and those bag are
!e marked in this manner: "No. 1 Soft Sheil" and "Walnuts," in great
d big letters; "Packed by John Doe & Co., San Francisco," all in
it small letters; "California" in big letters. The biggest letters on the

sack are "Walnuts" and "California."
Senator BINGHAM. Do they do that in San Francisco?

n Mr. Loos. Yes, sir. Technically there is no misstatement on the
ir label; it is a true label. Therefore the Federal Trade Commission can

not do anything about it; at least they say they can not. The De-
partment of Agriculture can not do anything about it under the
food and drugs act. They say they can not. That is the position
they take.

We think that by a slight amendment to this law the importer
could be required to label the sack in which he packs these imported
walnuts with the country of origin, just as he is required to label the

M9
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sack in which they are imported. Then as those goods are shipped all M
over the country that information of the country of origin will be soon
carried to the buyer. Cali

The CHAIRMAN. What you want, then, is the country of origin S
marked upon any sack in which walnuts are repacked and distributed won
throughout the United States? N

Mr. Loos. Yes, sir. That is our proposal. And we submit a very wou
short brief containing the language which we propose to accomplish port
that result. wesl

Senator BINGHAM. Would that be equivalent to marking milk I
bottles? For instance, take milk imported in large cans, with the prop
country of origin marked thereon, such as Mexico or Canada. The resei
milk that comes over the border is immediately put into bottles that low'
do not bear the mark of the country of origin. Should those bottles C
also be marked? ber

Mr. Loos. Our proposal would not require that unless goods are the
shipped in interstate commerce. We make that limitation, on the tion
theory that after the goods are imported and the original package is Jam
broken the jurisdiction of the Federal Government ceases unless the banc
goods enter the channels of interstate commerce. La.;

Senator BINGHAM. You would not mind these imported walnuts Assi
being sold in California? Se

Mr. Loos. We have to rely on the State of California to take care posi
of that situation. the

We also suggest Mr. Chairman, an amendment to section 304, para-
graph (d), by adding to the paragraph as it is written in the House S
bill a provision for the enforcement of the marking provisions by
direct proceeding against the goods rather than simply relying on a S
penalty against the individual, to enforce the marking requirement. N
It is provided in section 304 (d) that the intent of the individual The,
prosecuted must be shown. He must be shown to have intended to walr
conceal or deceive. To prove intent is very difficult. If you would cons
provide for the enforcement of these marking requirements bya infe
direct proceeding against the goods, a libel against the goods, as. in S
the case of the pure food and drugs act or as in the case of the insecti. V
cides act and several other acts of Congress, then all that would have S
to. be done would be to show that these were imported articles and nuts
that at the time of seizure they did not contain the information of TV,
foreign origin; and that would make, it seems to us, a much more belie
effective means of enforcing this provision. nob,

Senator SHORTRIDGE. As I understand it, the marking law is de- nuk
signed to prevent a fraud being worked upon the American consumer? that

Mr. Lees. Yes, Senator. S
Senator SiORTRIDGE. And your desire, in respect of walnuts, is to Con

prevent fraud? S
Mr. Lees. Yes, sir; that is exactly our object; and we have in the San

walnut industry experienced some very unscrupulous practices on the unle
part of importers and wholesalers in passing off imported walnuts as Y
California walnuts, and yet doing it in such a way that they are l
immune from any prosecution under any existing laws. S

Senator BINGHAM. Can not the State of California make a law in tan
Sacramento which would apply to this section in San Francisco? N.

Senator SHORTRIDGE. States scarcely have the power to make S
Federal laws, Senator. We are dealing with an interstate proposi- trad
tion now.
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Mr. Loos. They could do it' for any sales in California, but as
soon as the goods were shipped in interstate commerce the laws of
California would be inoperative.

Senator BINOHAM. But if they could not do it in California how
would you shi them from California in interstate commerce?

Mr. Loos. Ifthink that any enactment of that kind by California
would be held unconstitutional. Of course California is not the only
port in which these entries are made. They are made in the North-
west States; also the Atlantic Seaboard States.

I would like to add, Mr. Chairman, that since we have made this
proposal to the Ways and Means Committee of the House of Rep-
resentatives our proposal has been indorsed in principle by the fol-
lowinq organizations:

California Lima Bean Growers Association Oxnard, Calif.; Cham-
ber of Commerce in the Lower Rio Grande Valley, San Bonito, Tex.;
the National Grange, L. J. Taber, Columbus, Ohio; Farmers Na-
tional Grain Dealers Association, Omaha, Nebr., J. W. Shorthill;
James E. Rice, of Cornell University, Department of Poultry Hus-
bandry Ithaca, N. Y.; S. Arthur Knapp, rice grower, Lake Charles,
La.; W. J. Howey, citrus grower, Fla.; Manatee County Growers
Association Bradentown, Fla.

Senator 6ONNALLY. Is there any difference in the chemical com-
position of the Chinese nuts and those from California? Are they
the same nuts?

Mr. Loos. There are differences in varieties.
Senator CONNALLY. Can you tell the difference by looking at them?
Mr. Loos. An expert can.
Senator BINGHAM. There is a difference in the taste, is there not?
Mr. Loos. Yes. The foreign walnuts are very inferior in quality.

They have a large proportion of withered meats; and when foreign
walnuts are sold as California walnuts it creates in the mind of the
consumer a prejudice against California walnuts because they areinferior.

Senator CONNALLY. They do not misbrand these walnuts, do they?
Mr. Loos. No.
Senator CONNALLY. So why do you say "sold as California wal-

nuts"? They are sold as walnuts, are they not?
Mr. Loos. This is the situation, Senator. The retailer is led to

believe by this marking that they are California walnuts. Maybe
nobody tells him that they are, but he sees "California" and "Wal-
nuti" in large letters on the package and he jumps to the conclusion
that they are California walnuts.

Senator SHORTRIDGE. In that sense they are misbranded, Senator
Connally. They are palmed off as California walnuts.

Senator CONNALLY. Packed in California. Everybody knows that
San Francisco is the main port on the Pacific for all Chinese imports,
unless Seattle would deny it.

You get your tariff on them already, do you not?
Mr. Loos. Oh, yes.
Senator CONNALLY. This is simply another device to get more

tariff?
Mr. Lees. No. This does not affect the amount of tariff.
Senator CONNALLY. It does give you another advantage in the

trade, does it-not?
0I3310-20-vOL 17, ePiI~AL-20
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Mr. Loos. Yes, sir. It is to prevent the imported walnuts taking
what we believe to be an unfair advantage.

Senator CONNALLY. Why not make it a felony to import any
walnuts?

Mr. Loos. Oh, no; we can not do that.
Senator BINGHAM. I do not see what is to prevent the California

legislature from declaring that walnuts packed in the State of Cali.
fornia, coming from a foreign country, must not be marked California
walnuts, but as imported from a foreign country.

Mr. Loos. Perhaps that would be possible, but even that would
not accomplish the purpose which we have in mind, which is to have
imported walnuts show their country of origin.

Senator BINGIHAM. The point is that you do not want to damage
the reputation of the California walnut by having an inferior article
in a bag on which the two largest words are "Walnuts" and
"California"?

Mr. Loos. That is it.
Senator BINC1H9AM. You can prevent that being done in California;

and if they are packed in some other State then they can not bear
the name "Callfornia" because they would not be packed in Cali-
fornia, and you would protect the California walnut.

Mr. Loos. Senator, I do not believe we could uphold a law of that
kind passed by the State of California. Even if we could, while
that would eliminate the big point I have made, still there remains
the other proposition that if this marking requirement is to mean
anything in the case of goods which can not be marked directly on the
articles themselves, then through whatever port they may be im-
ported, the now package should be required to show the foreign
origin of the goods contained in the package.

Senator CouZENs. I do not think anybody can object to that.
Mr. Loos. Thank you Mr Chairman.
(Mr. Lees submitted the following brief:)

BRIEF OF THE CALIFORNIA WALNUT GROWERS ASSOCIATION

To the CoMMiTE ON FINANCE,
United States Senate.

The California Walnut Growers Association respectfully recommends that
section 304 (a) of the tariff bill, H. R. 2667, be amended to read as follows:

(a) Manner of marking: Every article imported into the United States, and
its immediate, container, and the package in which such article is imported and
any containers or packages in which such articles after importation and with or
without repacking are shipped in interstate commerce shall be marked, stamped,
branded, or labeled, in legible English words, in such manner as to indicate the
country of origin of such article, in accordance with such regulations as tile
Secretary of the Treasury may prescribe and subject to such exceptions as may
be made therein." (Proposed amendment in italics.)

The purpose'of this amendment and the need for it are contained in statement
of Hen. Phil D. Swing presented to the Ways and Means Comilitteo'and brief
filed on behalf of the California Walnut Growers Association with that com-
mittee, said statement and brief being printed in Volume XVI of tile hearings
on Administrative and Miscellaneous Provisions at pages 9943-9947.

It is also recommended that section 304 (d) of tile bill be allended by adding
thereto the following:

"If any imported article or Its container is not marked, stamped, branded,
or labeled in accordance with tile requirements of this section and is being trans-
ported from one State, Territory, District, or Insular possession to another
for sale, or, having been transported, remains unloaded, unsold, or in the original
unbroken packages in which transported in interstate or foreign commerce,
such articles shall be liable to be proceeded against and seized for confiscation
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by a process of libel for condemnation as provided in section 14 of Title 21 of
the Code of the Laws of the United States.

Tite present provision of the bill provides only a personal penalty the enforce-
ment of which requires proof of intent on the part of the individual prosecuted,
to conceal the Information of the foreign origin of the goods. Proof of intent is
always difficult and this requirement is likely to impede the effective enforcement
of the marking requirements, especially after the goods have left customs
custody.

The proposed amendment provides a direct proceeding against the goods
themselves and the only proof needed is to show the absence of the marking
required by this section. No question of intent is involved. It would be a
much more effective remedy for the enforcement of the marking requirements
and would better insure the preservation of the mark after the goods have passed
the customs officers.

The section of the United States Code referred to in the proposed amendment
is contained in the food and drugs act where direct proceedings against the
goods themselves have been an effective means of enforcement.Respectfully submitted. CALIFORNIA WALNUT GROWERS ASSOCIATION,

Los Angeles, Calif.

BRIEF OF GEORGE R. MEYERCORD, REPRESENTING THE LITHe
OGRAPHERS' NATIONAL ASSOCIATION (INC.)

THE PRESENT STATUTE AND THE PROPOSED AMENDMENT

Section 304 (a) of the tariff act of 1922 provides:
"That every article imported into the United States, which is capable of being

marked, stamped, branded or labeled, without injury, at -the time of its manu-
facture or production, shall be marked, stamped, branded, or labeled, in legible
English words, in a conspicuous place that shall not be covered or obscured by
any subsequent attachments or arrangements, so as to indicate the country of
origin. Said marking, stamping, branding, or labeling shall be as nearly indel-
ible and permanent as the nature of the article will permit. Any such article
held in customs custody shall not be delivered until so marked, stamped, branded,
or labeled, and until every such article of the importation which shall have been
released front customs custody not so marked, stamped, braided, or labeled, shall
be marked, stamped, branded, or labeled, in accordance with such rules and regu-
lations as the Secretary of the Treasury may prescribe. Unless the article is ex-
ported under customs supervision, there shall be levied, collected, and paid upon
every such article which at the time of importation Is not so marked, stamped,
branded, or labeled, in addition to the regular duty imposed by law on such article
a duty of 10 per centum of the apprai -.d value thereof, or if such article is free of
duty there shall be levied, collected, and paid upon such article a duty of 10 per
cantum of the appraised value thereof.

"Every package containing any imported article, or articles shall be marked,
stainped, branded, or labeled, in legible English words, so as io indicate clearly
the country of origin. Any such package held in customs custody shall not be
delivered unless so marked, stamped, branded, or labeled, and until every pack-
age of the importation which shall have been released from customs custody not
so marked, stamped, branded, or labeled shall be marked, stamped, branded,
or labeled, in accordance with such rules and regulations as the Secretary of the
Treasury may prescribe.

"The Secretary of the Treasury shall prescribe the necessary rules and regula-
tions to carry otut the foregoing provisions."

The pending tariff legislation as passed by the House of Representatives
contains the following provisions with reference to marking (sec. 304):

"(a) Manner of marking.-Every article imported into the United States,
and Its Immediate container, and the package In which such article is imported,
shall be marked, stamped, branded, or labeled, in legible English words, in such
manner as to indicate the country of origin of such article, in accordance with
such regulations as the Secretary of the Treasury may prescribe and subject to
such exceptions as may be made therein.

"(b) Additional duties for failure to marA.--If at the time of importation any
article or its container is not marked, stamped, branded, or labeled in accord-
ance with the requirements of this section, there shall he levied, collected, and
paid on such article, unlwm exported under customs supervision, a duty of 10 per
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centum of the value of such article, in addition to any other duty imposed by
law, or if such article If. free of duty, there shall be levied, collected, and paid a.
duty of 10 per centum of the value thereof.

"(c) Delivery withheld until marked.-No imported article or package held In
customs custody shall be delivered until such article (and its container) or pack.
age and every other article (and its container) or package of the importation,
whether or not released from customs custody, shall have been marked, stamped,
branded, or labeled in accordance with the requirements of this section. Nothing
in this subdivision shall be construed to relieve from the requirements of any
provision of this act relating to the marking of particular articles or their con.
tainers.

"(d) Penalties.-If any person shall with intent to conceal the information
given thereby or contained therein, deface destroy, remove, alter, or obliterate
any mark, stamp, brand, or label required under the provisions of this act, lie
shall, upon conviction, be fined not more than $5,000 or imprisoned not more
than one year, or both.

"(o) Effective date.-This section shall take effect sixty days after the date of
enactment of this act."

The act of July 24, 1897 required the marking of articles only where such
articles were "usually or ordinarily marked."

The act of 1913 provided that 1ill" articles of a foreign manufacturer capable
of being marked without injury should be marked.

The act of 1922 changed the word "all" to "every." The present act there.
fore shows the intention of Congress in the light of the experience under prior
tariff laws to require that the ultimate consumer of every article imported shall
be notified as to the country of origin in all cases where the article is capable of
being marked without injury, and that the marking shall be of such character
as shall preserve it until the article falls into the hands of the ultimate consumer.

Those who submit this brief are engaged in the business of manufacturing
lithographed products and they are therefore chiefly interested in that class of
merchandise. Cigar labels and bands are only one of the multitude of lithe.
graphed articles which are imported into the United States.

THE CANADIAN ACT AND REGULATIONS

The Canadian Laws and Regulations require that each individual lablel and
cigar band shall bear the legend Printed in U. S. A." In other words, the Amerl.
can manufacturer of these articles is required to meet tile same conditions as to
marking when exporting into Canada as they contend the importer of labels and
bands into the United States should be required to comply with.

THE PURPOSE OF THE LAW

The purpose of such a law is not merely to Inform the original purchaser, who
may be a wholesaler or a manufacturer that the article delivered was produced in
a foreign country; the purpose of the law is to advise the ultimate consumer as
to the country of origin. Very few imported articles come in singly in units of
one or in packages containg only one unit.

Imported merchandise generally comes in packages containing more than a
single unit--the original package being dealt in by the importer, and the units
being separately sold by a retailer; or the original package being broken by a
manufacturer, and the individual units becoming parts of further and more
complicated units made and sold by the manufacturer. It is intended that the
information shall be handed down to the ultimate consumer so that he may exer-
cise his own choice in making his purchase, provided lie has any choice as between
articles manufactured in different countries.

The packagd may be dealt in by the importer, or the wholesaler, or the jobber,
without the package being broken. The package, therefore, must be marked in
order to provide the information as to the country of origin to those persons who,
not breaking the package, would not be advised of the country of origin by the
marking upon the article itself; and the other requirement, that every article

.shall be marked, is to provide the same information to the purchasers of the
single article itself, where the original package has been broken and destroyed,
and where, as a consequence, the marking of the package does not advise such
ala ultimate purchaser of the country of origin.

As was said in American Thermose Bottle Co. v. W. T. Grant Co., 279 Fed. 151,
aff'd. 282 Fed. 420, with reference to the 1913 act:

"But customers have a right to indulge their tastes, feelings, whims, and oven
their unreasonable prejudices; a right to make their own choice as to American,



SPECIAL AND ADMINISTRATIVE PROVISIONS 305

English, French, Japanese, or German goods, out of which they may not be
cheated by any misbranding, positive or negative. It is no more a question of
quality or economics than a man's right to select his own tailor."

It was after this decision, and presumably in the light of it, that Congress
reaffirmed its prior position as to what the policy of this country should be in
relation to this subject. The act of 1922 continued and emphasized the policy
of the marking requirements.

The idea that it was the ultimate consumer who was to be advised as to the
country of origin is indicated by the requirement that the marking shall not only
be conspicuous, but shall not be covered or obscured by any subsequent attach-
inents or arrangements.

There need be no confusion or deception where the imported article becomes
a single element in a larger unit assembled by the domestic manufActurer.
Using cigar bands as an illustration, there can be no obscurity in the meaning
of tile legend "Printed in Germany' upon a cigar band. The only thing on the
cigar which could by any possibility be regarded as having been'printed is the
band itself.

The wording of the legend can b adapted to the article in each case so as to
indicate clearly just what is meant.
Tie objections the provisions of the House bill:
Tito proposed amendment provides merely that the article shall be marked

in legible English words in such manner as to indicate the country of origin in
accordance with such regulations as the Secretary of the Treasury may prescribe
and subject to such exceptions as may be made in the regulations. This Is not
even expressly equivalent to a direct requirement that the article shall be marked.
because it provides that it shall be marked in accordance with regulations to be
-established and subject to such exceptions as the regulations may provide for.
It omits tile requirement that articles capable of being marked shall be marked.
It permits tile marking in any place, conspicuous or obscure. The marking, if
required by tile regulations, must be legible when discovered, but it need not
be in a place where it would be apparent from a casual inspection. The old pro-
vision that it shall be as nearly indelible and permanent as tie nature of the
article will permit is omitted. Under the amendment if it persisted long enough
to continue throught the process of importation it might be held sufficient. The
old provision that the marking should not be covered or obscured by any sub-
sequent attachments or arrangements is entirely omitted.

The effect of all this is to delegate to the Secretary of tile Treasury an absolute
and unregulated discretion to provide the method of marking and the exceptions
to be established.

Absolutely no rule or principle Is laid down by which the Secretary is to be
governed in making exceptiomis to time marking requirement. So far as the
statute is concerned it would leave to the Secretary of the Treasury tile power to
act upon whim and caprice. When Congress legislates to the effect that articles
shall be marked subject to regulations to be adopted, and subject to exceptions
to be established by an executive officer of the Government, it is in effect the
delegation of its own power to that officer.

It frequently happens that Congress legislates in relation to subjects which are
of a complicated character and it authorizes the executive branch of the Govern-
ment to adopt regulations for administering the law. But in such cases tile rule
or principle which is to guide the executive branch of the Government in formulat-
ing regulations is defined by the law. For example, under the old law it was pro-
vided: "Tite Secretary of'the Treasury shall prescribe the necessary rules and
regulations to carry out the foregoing provisions." This is vitally different. The
old law provided that every article which could be marked should be marked
and the marking was to be in a conspicuous place and It was not to be covered or
obscured by subsequent attachments or arrangements and it was to be as nearly
Indelible or permanent as the nature of the article would permit. Congress could
not legislate with reference to a million and one different articles and determine
In advance the character and place of the marking with reference to each article.
But it declared Its purpose and It authorized the Secretary of the Treasury to
make the "necessary' regulations "to carry out the foregoing provisions."
Under tihe proposed law time article is not to be marked in a certain way and In a
certain place, but it is to be marked "in accordance with such regulations" etc.;
and only such articles shall be marked as shall not be excepted from the regula-
tions by the Secretary of the Treasury. Congress does not declare that the
exceptions are to be of that class of articles which could not be marked or which
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would bo injured or destroyed in the marking. It leaves the whole question to the
arbitrary discretion of tie Secretary.

In reviewing the regulations of the Secretary of the Treasury under the old
law, a court was able to say whether or not the regulations were valid or invalid,
depending entirely upon whether they carried out the purpose and intent of a
law which expressily declared its intent and purpose. Under the new law Con.
gross declares no intent or purpose but grants a power and leaves it to the See.
rotary to exercise it as he sees fit.

The effect of the proposed change in this law would be practically the same
If the law were made to read:

"The Secretary of the Treasury is authorized to determine whether or not
all articles should be marked so as to indicate the country of origin and, if any
such articles are required to be marked then the character and place of the
marking." It may be argued that the Secretary of the Treasury can be pre.
sumed to deal fairly and carry out the purpose and intent of Congress. The
answer to such an argument is that under our scheme of Government it is not
intended that an executive officer shall exercise such legislative or quasi-legis.
lative powers; and a further answer is that no matter how the intent of Con.
gress was expressed in the former law, under the present law no legislative
intent or purpose is described. The intent and purpose of the present law are
clearly to transfer the whole subject matter of such a requirement to the Sec-
retary of the Treasury'and to effectuate, not the intent and purpose of Con.
gress, but the intent and purpose of the Secretary of the Treasury. The net
effect of the language of the bill is to repeal the old section, subject to such
legislation as the Secretary of the Treasury may choose to adopt in the future.

It was said beft-re the Ways and Mleans Committee of the House that whether
or not an article .,tould be marked was a question of judgment and not of legal
interpretation. This is not true in the sense in which the language was used
and it should not be true if the judgment to be exercised is not the judgment of
the Congress. It is for the Congress to determine as a matter of its legislative
judgment the question of what our national policy shall be as to marking im.
ported articles. It is for Congress to legislate upon the principle and to define
when and under what circumstances imported articles are to be marked. Such
legislation must of necessity leave open to interpretation and administration the
application of its provisions to a multitude of articles which could by no possi.
bilttv be listed in the act. Such legislation must of necessity give to some admin.
istrative officer the power to adopt regulations. But the regulations so to be
adopted must be in harmony with the policy declared by the law. Under the
guise of granting to an executive officer the power to adopt regulations there
should not be delegated to such an officer the right to legislate as to our national
p policy upon such a subject, and when, as in the bill as proposed by the house,

it Is required that every article imported shall be marked in accordance with
such regulations as may be prescribed, "and subject to such exceptions as may
be made therein" there is a complete delegation of the power of Congress in
this respect.

.The Secretary of the Treasury has not been told of any rule or principle in
accordance with which lie shall create the exceptions which lie is autlhsized to
make. Such exceptions are not to be created because the article is not capable
of being marked or is capable of being marked. There is no principle declared
to guide the Secretary in his classification. One Secretary of the Treasury
might be in sy)mpathy with the law as it exists today and create only those excep-
tions which are Impliedly created by the present act. Another Secretary of the
Treasury might feet that when Congress had wiped out the present law it
intended to reverse its stand on the present policy.

The markiug provisions of the present act shoulld be retained in the new legis-
lation. The country has done very well and there has been built up a body of
regulations and decisions which make the administration of this particularsec-
tion more shnple as time goes on. Instances of individual hardship are negligible
in number and in importance. The amendment as it appears in the Ilouse bill
has been worded in such a way as to practically repeal the law with reference to
marking If anl% Secretary of the' Treasury, fully empowered to create such excep-
tions as lie chosc, were to be unsymlathctic with the policy of Congress as
announced in existing and previous legislation and were to exercise the uncon-
trolled discretion which the proposal apparently invests in him.Respectfully submitted. LITHOGRAPIlns' NATIONAt, ASSOCIATION (INC.),

Dy Go. R. MAfiwnmcom), President.
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PRODUCTS OF FOREIGN CONVICT LABOR

[Sec. 3071

STATEMENT OF L. R. MASON, NEW YORK CITY, REPRESENTING
THE PHOSPHATE INDUSTRY

(The witness was duly sworn by the chairman.)
Mr. MASON. Mr. Chairman and gentlemen of the committee,

I appear for the phosphate industry of the United States with mines
chiefly in Florida and in Tennessee, and in whose behalf I attempted
to exclude phosphate rock mined in Morocco by convict labor, before
the Treasury Department. I spent some six months in the effort
and was unable to accomplish the purpose; the department finally
holding that phosphate rock was not manufactured in the sense of
section 307 of the tariff law of 1922, which is also section 307 of the
bill as passed by the House.

The facts are, Mr. Chairman, that this measure was first brought
into the tariff law in 1890, and the author of it was Mr. McKinley.
He made perfectly clear in his report to the Congress that he intended
to exclude all of the products of convict labor, whether of the mine
or shop or field. It is also a fact that in the 39 years that have passed
since that measure became a law it has never once been effective to
accomplish the purpose that the Congress had in mind. Three times
applications have been made to the Treasury of the United States to
exclude convict-made products and three times they have been denied.

The CHAIRMAN. You and Mr. Well take the same position?
Mr. MASON. Yes; we take exactly the same position.
Senator SHORTRIDGE. What was the reason for that ruling?
Mr. MASON. In the first place, Senator, of course the word "man-

ufactured" applies only to products of the shop, and in the second
place the word "manufactured" has a very technical meaning in the
tariff law. It is construed very strictly in order to favor the importer
who pays the tax.

Senator SHORTIRIDOE. And they claimed that phosphate was not
a manufactured article?

Mr. MASON. That is it, sir.
Senator SACKETT. Should it not apply to agriculture as well as

mining?
Mr. MASON. That is what we propose. I have prepared a brief

giving the proposed amendment which will apply to the mine, the shop,
and the field.

Senator THOMAS. Would you read the amendment, please?
Mr. MASON. We desire to amend this section so that it will read as

follows:
That all goods, wares, articles and merchandise and all materials thereof

manufactured, mined, or produced-

Senator WALSH. Those are the three new words that you suggest,
"mined or produced"?

Mr. MASON. Yes, sir.
Senator THOMAS. That is all I want.
Senator SACKETT. Does the word "produced" cover the growing

crop?
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Mr. MASON. I believe it does.
Senator SIORTIDGE. Read the whole section into the record,

please.
The CHAIRMAN. You have reference only to phosphate?
Senator SACKETT. I asked him if he wanted to include all products

of agriculture, because lie came before the Interstate Commerce Corn.
mittee with reference to convict-made products, and agriculture has
boon brought into it.

The CHAIRMAN. We had better stop and think about that if we are
going to go that far, because I know some of the States that are
producing-

Senator REED. This is an embargo on convict-produced goods
abroad.

Mr. MASON. That same statute in effect has been enacted within
our own borders recently when a law was passed providing that
convict-made goods should b excluded from intrastate commerce as
well as interstate commerce, and the language there used-

Senator BARKLEY. It provided that when convict-made goods go
into a State they are subject to the lws of the State.

Mr. MASON. That is what I meant to say.
Senator SHORTIRIDGE. I would like to hoar the amendment read as

you propose it.
Mr. MASnN (reading):
That all goods, wares, articles and merchandise and all materials thereof manu.

factured, mined, or produced, directly or indirectly, wholly or in part, by convict,
detained, or prison labor, or which have been transported or handled in trans.
portation by such labor, and which if brought into thle United States would come
into competition with like products of the United States, produced in sufficient
quantities to supply domestic needs, shall not be entitled to entry at any of the
ports of the United States, and Importation thereof is hereby prohibited. The
Secretary of the Treasury is hereby authorized and directed to proscribe such
regulations as may be necessary for the enforcement of this provision.

Senator REED. That would not cover rubber, because that is not
produced in this country?

Mr. MASON. No; it would not cover any of those commodities
which are not produced in this country.

Senator SHORTRIDGE. I do not know about that. What is a raw
material? A tree standing in the forest is raw material, but anything
ceases" to be a raw maItorial when the hand of man is put upon it to
change it in any way. It then ceases to be a raw material.

Senator BARKLEY. That definition could not very well apply to
minerals that come in as raw material out of which finished products
are manufactured, because man has put his hand to them several
times.

Senator SHORTRIDOE. I was referring to the broad language of the
proposed section.

Senator DENEEN. What does the phrase "like products" mean?
Does that refer back to like convict-labor products?

Mr. MAsoN. No. We had in mind like products to those produced
in the United States. I see what you mean.

Senator KING. You are particularly aiming at some few hundred
thousand pounds, perhaps a million or so, of phosphates which have
come in recently and been used by the farmers for fertilizers not-
withstanding the very large production in the United Sjfatcs, and you
are trying to prohibit the farmers from getting thl itfel competition

94*0n
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from abroad, upon the ground that the phosphate is produced in
Morocco, in part, at least, by convict labor?

Mr. MRASON. Senator, of course I do not accept the premise upon
which your question is based. I am attempting, as I said at the
outset-I represent the phosphate industry, and we did attempt to
exclude these goods and we believe that if this amendment is adopted
it will result in the exclusion of it in so far as convict labor is employed
in the production of it; yes, sir.

Senator REED. It means an increase in the cost of that type of
fertilizer here for the farmers?

Senator SHORTRIDGE. Not necessarily.
Mr. MASON. I do not know about that- it may be.
Senator BINGHAM. What do you care about it if it would not raise

the price?
fr. MASON. That is still another question. The point is this,

Senator. I say I do not know whether it would raise the price or
not. As I understand the facts, they are somewhat like this. If this
French monopoly can get in here on this basis and destroy the Ameri-
can market, as I am informed they will do, then immediately they
will put the price up here somewhere near where it is in Europe.

Senator SIORTRIDGE. You do not want convict-labor goods of any
kind to be brought into competition with like goods manufactured
or produced by free American labor?

Mr. MASON. That is right.
Senator WALSH. Even for the purpose of fertilizing farms?
Mr. MASON. That is correct.
Senator REED. I think I had better state the fact that it was

brought out before the subcommittee that heard this that the domestic
production of phosphate rock is something over 3,000,000 tons and
that the imports in 1928 were 37,000 tons.

Senator SIORTRIDGE. This amendment is broad enough to cover
many other things than phosphate rock.

(Mr. Mason submitted the following brief:)
BRIEF OF THE PIIOSPIIATE INDUSTRY

BRIEF IN SUPPORT OF PROPOSED AMENDMENT TO SECTION 307 OF THE TARIFF ACT
OF 1022 RELATING TO TIlE EXCLUSION FROM TillS COUNTRY OF PRODUCTS OF
CONVICT LABOR AIROAD

Section 307 of the administrative provisions of the tariff act of 1022 provides
as follows:"That all goods, wares, articles, and merchandise manufactured wholly or in
part in any foreign country by convict labor shall not be entitled to entry at any
of the ports of tile United States, and the importation thereof is hereby pro-
hibited, and the Secretary of the Treasury is authorized and directed to prescribe
such regulations as niny be necessary for the enforcement of this provision."

We desire to alnend this section so It will read as follows:
"That all goods, wares. articles, and merchandise and all materials thereof

manufactured, joined, or produced, directly or Indirectly, wholly or In part, by
convict, detained, or prison labor, or whicl have been transported or handled in
transportation by such labor, and which if brought Into tile United States would
come into cornlpetition with like products of the United States, produced in
sufficient quantities to supply donestic needs, shall not be entitled to entry at
any of the ports of tile United States, and importation thereof is hereby pro-
hibited. Tile Secretary of the Treasury is hereby autthorized and directed to
prescribe such regulations as may be necessary for the enforcement of this
provision."

Application for anemudinent of section 307 was male to tile Ways and Means
Committee of the House and was denied.

809'
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Reasons for the change

Section 307 was first enacted in the tariff law of 1890. The record in Congress
at that time clearly indicates the intent that under this provision all the products
of convict labor, whether of the mine, the field, or the factory. should be excluded.
But the wording of the section as it now stands is not effective to accomplish the
intended result.

In its present form it has been invoked a number of times since 1890 to exclude
convict-made goods, but invariably without success.

It has been construed by the Treasury Department to apply only to goods
"manufactured," and this -word has been given the narrowest possible meaning,
so that the statute as it stands Is of no practical effect.

It was finally held by the Treasury Department in 1928 not to exclude phos.
hate rock dug by convict labor employed by the French Government monopoly,
he Office Cherifien des Phosphates in Morocco, on the ground that phosphate

rock is not a manufactured article in the sense of the statute.
The statute, is therefore, ineffective to prevent competition between convict

labor in Morocco and free labor in the phosphate industry in this country, which
Is threatening the very existence of the domestic industry.

Sound policy requires that all products of convict labor coming into competition
with goods produced in this country, in sufficient quantities to supply domestic
needs, should be excluded. Most of the civilized countries of the world have
statutes effective to do this.

A Federal statute has recently been passed in this country, supplementary to
State legislation, which will prevent any competition whatever between convict
labor and free labor in the States, whether in the output of the field, the mine,
or the factory.

The phosphate rock industry of the country, which is abundantly equipped to
supply domestic needs in this essential plant food, is threatened with destruction
by importations of ph#-qphate rock produced by the 0. C. P., the French Govern-
ment monopoly operating in Morocco, employing convict and Arab labor at
wages of from 26 cents to 3o2 cents a day.

Production by the 0. C. P. in 1921 was 8,181 metric tons. In 1928 it was
1,337,100 metric tons. In the 12-month period beginning August, 1927, 31,395
tons were imported into the United States. We estimate that 200,000 tons would
have been impuited had it not been for the opposition of American producers
under the antidumping law and under section 307, above referred to, which, as
we have seen, has now been finally construed in such a way as to be indfcective
to afford relief in the future to the phosphate rock industry, unless changed as
we request.

The supply of the 0. C. P. in French Morocco is practically unlimited, and
continued importations of this convict-produced product can be made in sufficient
quantities to destroy the domestic industry. Our proposed amendment will
afford some relief.

The total quantity of phosphate rock sold or used by producers in the United
States in 1927 was 3,166,002 long tons; valued at $11,234,803.

The quantity and value by States were as follows:

Longtons J Value

Florida:
Hard rock .......................... * .................................... 131,254 $525,016
Land pebble ............................................................ Z .5 166 8,121,146

2.637,420 8,640,162
Idabo: Western rock ....................................................... . 45,260 2%,403
Tennessee: Blue and brown rock .............................. .77, 172 2,3006
Wyoming: Western rock. ....................................6250 29,000

3,160 102 $11,234,803

A total of 3,500 employees were dependent on the industry, not counting those
wholly or partly engaged in production of purchased power or the shipment of
the product, whether by rail or water. On the table of the 1027 figures, the
industry added to the revenue of the railroads by $5,000,000 and to the Income
of the coastwise vessel owners by $1,800,000.
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We would welcome an opportunity to present proof to the committee of the

facts herein sot forth.
This brief is filed on behalf of the following companies, who appeared also before

the Ways and Means Committee of the House, in support of this proposed
amen(lmenlt

American Agricultural Chemical Co., New York, N. Y.; American
Cyanamid Co., New York, N. Y.; Anaconda Copper Mining
Co., New York, N. Y Armour Fertilizer Works, Chicago, Ill.;
Atlas Fertilizer Co Columbia, Tenn.; Baugh Chemical Co.,
Baltimore, Md.; J. Buttgenbach & Co., Dunnellon, Fla.; C &
J. Camp, Ocala, Fla.; Charleston Mining Co, Richmond, Va.0
Coronet Phosphate do., New York, N. Y.; Davison Chemieal
Co., Baltimore, Md.; Dunnellon Phosphate Mining Co., Dun-
nellon, Fla.; Federal Chemical Co., Louisville, Ky.; Hoover &
Mason Phosphate Co., Chicago, Ill. Independent Chemical Co.,
Now York, N. Y. International Agricultural Corporation,
New York, N. Y. Mutual Mining Co., Brunswick, Ga.; Na-
tional Fertilizer Association, Washington, D. C.; Phosphate
Mining Co., New York, N. Y.; F. S. Royster Guano Co., Norfolk,
Va.; Ruhm Phosphate & Chemical Co., Mount Pleasant Tenn.;
Schuler & Webster, Columbia, Tenn. Southern Agrieultural
Chemical Corporation, New York, N. Y.; Southern hosphate
Corporation, Baltimore, Md.; Swift & Co., Chicago, Il1.

LETTER FROM THE AMERICAN MINING CONGRESS, WASH-
INGTON, D. C.

JuLY 18, 1929.
Mr. I. M. STEWART,

Clerk, ,Senate Committee on Finance,
Washington, D. C.

DEAR MR. STEWART: Our attention has been called to the matter of section
307 of H. R. 2667 prohibiting the importation of convict-made goods.

We are inclosing for the information of the committee copies of correspondence
had with the Department of Commerce concerning this matter. The Canadian
customs tariff prohibits goods manufactured or produced wholly or in part by
prison labor and also prohibits the importation of goods manufactured or produced
by any enterprise employing prison labor in any connection whatsoever.

We believe, therefore, that the request made by Mr. L. It. Mason, of New York
for an amendment of section 307 is reasonable and we trust the committee will
see its way clear to make such change in this section as is necessary to prohibit
the importation of commodities mined as well as manufactured by convict labor
or by any enterprise employing convict labor. Such a change would be in accord-
ance withf the Canadian provision and also in accord with the interpretation of
similar revisions in the laws of other governments included in the British Empire.

Cy truly yours, MCKINLEY W. KRIEGH, Mineral Tariffs Di'sion.

DEPARTMENT OF COMMERCE,
BUREAU OF FOREIGN AND DOMESTIC COMMERCE,

Mr. MCKINLEY W. KRIEGH, Washington, June 6, 199.

American Mining Congress,
Washington, D. C.

DEAR SIR: In compliance with your request by telephone we have prepared
data relative to the prohibition of importation of prison-mad8 articles.

Inclosed you will find the text of the approprate section of the Australian
customs act, 1901-1923. The gist of the New Zealand customs amendment act,
1921, fifth schedule (p. 58), is approximately the same as the section of the
Australian customs act referred to above.

The Canadian customs tariff, Schedule C, has also been quoted in so far as it
concerns goods produced by prison labor. In this connection, we might add
that in general, a broad interpretation has been placed upon the construction
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of these acts In order to include all goods manufactured by any company em. low gr
ploying prison labor in any one of Its factories or plants.

Our sources of Information do not show that France, Italy, or Germany have our pr
any statutes whatsoever prohibiting the importation of goods manufactured by Cortail
prison labor. 0 which

We trust that you will find this material satisfactory and sufficiently complete which
to answer your question. Should you need any additional information, please to US
do not fail to call upon us. wheat

Yours very truly, Up
C. J. JUNKIN, Chief, Division of Commercial Laws. with t

Australia.-Customs act, 1901-1923. Part IV, section 52: Following are pro. couple
hibited imports, subsection (d): "Goods manufactured or produced wholly or and g
in part by prison labor or which have been made within or in connection with
any prison, gaol, or penitentiary." me

United Kingdom.-In England the act of 1897 provides that "The importation wheat.
of articles wholly made or made In part in prison is prohibited." Do'

Union of South Africa.-I"The importation cf prison-made products into the substa
Union from other countries is prohibited."

Canada.-Schedule C of the Canadian customs tariff: Prohibited goods, item quite
1206: "Goods manufactured or produced wholly or in part by prison labor, or terial
which have been made within or in connection with any prison, jail, or peni. In t
tentlaryi also goods similar in character to those produced In such institutions quant"
when sold or offered for sale by any person, firm, or corporation having a con- bL
tract for the manufacture of such articles in such institutions, or by any agent
of such person, Prm, or corporation, or when such goods were originally pur- unless
chased from or transferred by any such contractor." under

NOTE.-When concerns export goods to Canada which come within the above perfee
prohibition, collectors of customs are instructed as follows: Sud4
"The company employ prison labor in the manufacture of the above

articles (mentioned specifically), which are accordingly to be seized on importa- Kansa
tion into Canada, as such importations arc prohibited under the customs tariff. The ic

I - Commissioner of Customs." Grain

MILLING IN BOND; DRAWBACK sampr
for prmentic

[Sees. 311 and 318] erific

STA'AMENT OF W. C. HELM, REPRESENTING THE RUSSELL-MILLER heavy
MILLING CO., MINNEAPOLIS, MINN. tion o

(The witness was duly sworn by the chairman.) given
Senator EDGE. Mr. Chairman, may I suggest that if there are 16 high-g

witnesses scheduled for the same subject we might be able to con- times
centrate. anothe

The CHAIRMAN. We have got it concentrated, and there will be 7 I hi-
who will speak out of the 16. wheat

Senator EDGE. I appreciate the information. oxactl.
Mr. HIELM. Mr. Chairman and gentlemen, my position is that of vice respec

president and general manager of Russell-Miller Milling Co., operating In t
flour mills in Minneapolis, Buffalo, North Dakota, and Montana. differed

There are one or two underlying conditions affecting tle grain and 12 cen
flour milling industry in this country and having a larger bearing upon 30 con
the trade which would be affected by the measure before you, which cents,
it seems to us ought to be set out by a brief statement before the follow- Sene
ing speakers present their arguments. I shall try to be brief if you will submi
indulge me a few moments. Mr.

Flour qualities vary, of course, as do other products of industry. Sene
These variations in flour qualities and values are due partly to the Mr.
treatment of wheat, its preparation and treatment in the mill, partly conten
to the separating of the flour into its various grades from top patent to only h
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low grade; but the variations which affect the taste and demand for
ye our product are also very greatly due to the price we pay for wheat.
'y Certain factors have come into the marketing of wheat in recent years

which have changed our problems, which have brought new problems
to us to a very marked degree. I refer particularly to the testing of
wheat for protein content.

Up to a few years ago the protein test was not used in connection
with the marketing of wheat. Wheat was sold chiefly on its grade,
coupled with the judgment of the buyer as to its general appearance
and goodness. After it was bought mills used the gluten test as aU prim factor in determining in advance the flour quality from the

wheat.
Doubtless you all know that protein is the nitrogenous portion of the

substance being analyzed. Gluten is closely allied to protein but not
quite identical with it. Gluten is about 85 per cent of the same ma-
terial as protein.

In the gluten test the elastic quality was quite as important as the
quantity. Just as a rubber band which you use is worthless if it
has become brittle, so an adequate quantity of gluten was not enough
unless it possessed that elastic quality which enabled the loaf to rise
under the expansive force of yeast and heat and finally set into t
perfect loaf. The protein test takes no account of the gluten quality.

Suddenly about nine years ago grain dealers in the Southwest,
Kansas particularly, began to offer wheat of a specified protein content
The idea was immediately seized upon by the grain trade generally.
Grain dealers in the Northwest followed the example and sent their
samples of incoming cars of wheat to the commercial laboratories
for protein test. If the test was disappointing they often forgot to
mention that there was a protein test; but if the test was high a
certificate was presented alon wit"4h mple of wheat and a very
heavy premium was deman

So that in practically r o, r from a condi-
tion of having paid 1t r wheat of a
given grade that walWW t produced
high-gluten streng4" ition of fro nd some-
times 35 cents fo t of de over
another car oft

I hope you ktopies of
wheat which ,* daL
exactly thes e, pro
respect except roten co

In the old b more cent
difference in a hn at
12 cents above n at
30 cents abov east 17
cents, paid for ere

Senator THOM is the r price samples
submitted, A or B

Mr. HELM. A. ba c kionthat
Senator BINGRM bac owtat
Mr. HELM. He sets th certain protein

content. If the average wh nar that standard he
only has to buy a few cars of excess pro en wheat at the big premiums
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to tone up the majority of his purchases to his standard. It is only
those of us who have built our business on extra strength of flours that
have to pay a premium on all of our wheat; and that becomes a serious last
matter. toa

Senator SACKETT. Do you get a higher price for the extra-strength grad
flour? ordii

Mr. HELM. We must. A difference of 17 or 18 cents means 80 cents out
per barrel difference in the cost of our flour. I do not know that whet
any mills would set their standard quite as high in strength as this selec
sample B at 13.90 protein. It is not necessary in order for flours to miin
work perfectly to contain quite as much protein as that. Cant

The CHAIRMAN. Where is the high-protein flour sold? sufflc
Mr. HELM. In our domestic markets and in our export markets exac

where we use Canadian wheat.
I do not wish to be understood as meaning that very much flour and

either in the domestic or export markets is made from wheat of as T
high a premium as that, but it ranges from medium high protein to purc
considerably higher than the average. M

Senator BINGHAM. Is this type of flour used in a particular form trad4
of articles, bread, or cake? doin

Mr. HELM. It is a strictly bread flour. Our softer wheats go into
the manufacture of cake, pastries, and crackers. M

Senator BINGHAM. Are the bakers who maintain a certain standard Se
of loaf willing to pay an extra price for a certain standard of flour?. this

Mr. HELM. They require flour of quite high strength. They are Wini
not willing to pay any such premiums as would be reflected by the M
difference I have shown here, but they demand good flour. Sena

Senator BiNUHAM. If they are not willing to pay for it how can S
you afford to buy at that difference in price? this

Mr. HELM. By using a moderate amount of extremely expensive Pe
wheat simply to tone up the general run of the crop to whatever our
standard is. near

Senator BINOHAM. You blend it in the mill? in tl
Mr. HELM. Yes. In every mill the wheat is a mixture of many Se

carloads, or wagonloads if it is a small mill, and one of the problems the
is to mix the wheat in the elevator and get a uniform day-to-day M
mixture. tiol

I wanted to bring out the fact that protein of itself apart from the choi
wheat which contains it has become a supply and demand commodity tanfi
in this country. When we produce a starchy crop we have extreme S
premiums for protein. When we have a crop that runs to a better Ame
average the premiums are more moderate. M

Senator BARKLEY. What is the process by which: you determine selle
the amount .of protein? say

Mr. HELM. The protein test is a comparatively easy chemical S
determination.' The nitrogen of the wheat is extracted and weighed M
and multiplied by a constant, 5.7, agreed u pon by the Anerican upor
Association of Cereal Chemists and that fairly represents the total wer
amount of protein in the sanple. Any number of samples may be leve
tested in a laboratory that has sufficient equipment, and so it is a a sh
practicable test for handling a thousand cars that come into a market abo'
on a given morning and may be done in time so that they may be S
put on sale the same day. effe
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The gluten test is not practicable for the marketing of wheat.
Over in Canada some 540,000,000 bushels of wheat were produced

last year, largely of one kind, running, as most Canadian crops do,
to a very good average of protein. The wheat is sold entirely upon
grade hi Canada. If we buy Canadian wheat we have no access
ordinarily to the cars that make up the lot, but the wheat is loaded
out from the large elevators at Fort William and shipped to us as
wheat of the grade we purchased, and we take what is delivered. A
selection may be made farther west by the payment of a small pre-
mium, which is nominal, but it is not necessary to select wheat in
Canada in our export trade for excess protein, because there is a
sufficient amount of protein ordinarily in the Canadian crop for
exacting flour buyers.

I wanted to point out that it is our high-protein wheat which must
and does receive the greatest benefit from our tariff.

The CHAIRMAN. What percentage of the wheat that you consume is
purchased from American farmers and what from Canadian farmers?

Mr. HELM. Every bushel of the wheat we use for our domestic
trade is purchased from American farmers, all we can sell on the
domestic market.

The CHAIRMAN. All the Canadian wheat is milled in bond, then?
Mr. HELM. Only; es.
Senator SACKETT. boes the fact that the Canadian wheat contains

this excess protein account at all for the difference in price at the
Winnipeg and American markets?

Mr. HELM. I do not think I quite understand your question,
Senator.

Senator SACKETT. Does the fact that the Canadian wheat contains
this excess of protein account for the difference in the price at Winni-
p and the market in the States?
U r HELM. No. That tends to bring the Canadian price a little

nearer to our price. Of course the tariff accounts for the difference
in the price in the two countries.

Senator SACKETT. You are the first witness I have heard that said
the tariff accounted for anything in the wheat price.

Mr. HELM. We fellows are very certain that without tariff protec-
tion we would have access to those hundreds of millions of bushels of
choice wheat just over the line. There is nothing in the world but the
tariff wall that can keep them outof our country.

Senator SACKETT. What effect do you think the tariff has on the
American price of wheat?

Mr. HELM. Do you mean does the farmer or does the American
seller of wheat receive 42 cents benefit from the tariff? If so, I would
say no.

Senator SACKETT. What amount does he receive?
Mr. HELM. That is very variable. It depends largely, of course,

upon the amount of wheat which we have as surplus for export. If
we raise a very great crop our wheat goes down closer to the world's
level, closer to the Canadian price. If we have not much surplus in
a short crop our wheat rises under the tariff to a level very much
above the world's level.

Senator SACKETT. As I understand you, in all cases the tariff is
effective to some extent?

815
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Mr. HELM. Absolutely; and it is most effective, of course, on wheat
that can sell at the highest premium in this country. No. 1 Northm
wheat in Canada is a better article than No. 1 Northern wheat il
the States at the same protein content.

It would fully satisfy our requirements here if it were available to
US.

Senator EDGE. Do I understand you to say what you purchase, i.
all purchased, milled in bond, and exported from the country?

Mr.HELM. Yes, sir; all the wheat we buy from Canada.
Senator EDGE. From Canada?
Mr. HELM. Yes.
Senator EDGE. It comes in in bond and is exported.
Mr. HELM. Yes, sir.
The CHAIRLAN. Perhaps you misunderstood my question, or

else I misunderstood your answer. What percentage of American
wheat is used in the flour that is manufactured for exportation while
in bond? In the flour manufactured in bond, what percentage of
American wheat is used?

Mr. HELM. I think none, at the present time. My company has
milled at Buffalo five years, and has never mixed a bushel of American
wheat with the Canadian.

The CHAIRMAN. I have a statement here from the Buffalo district,
No. 9. In 1925 the foreign wheat was 10,255,003 bushels; American
wheat, 3,473,497; used in the form of flour, in bushels, 889,479.-

The percentage of American wheat used in bonded flour warehouses
was 29.8 per cent; in 1926 it was 14.22 per cent; in 1927 it was 30.61
per cent.

Mr. HELM. Yes.
The CHAIRMAN. That is, taking all the mills in the Buffalo district.
Mr. HELM. Yes. We are allowed, of course, to blend American

wheat, but we are not doing it, ordinarily. American wheat is too
expensive. It is worth more than the world level of prices.

Senator BARKLEY. What is the average difference between the
price of wheat in the United States and Canada?

Mr. HELM. I do not think there is any answer to that question.
It is so variable, depending upon the size of the crops and the condi.
tions in other countries.

Senator BARKLEY. Did I understand you to say that the Canadian
wheat ordinarily sells higher than American wheat?

Mr. HELM. No; the reverse.
Senator BARKLEY. I thought you said a short crop in the United

States tended to bring the American price up to a level with the
Canadian price. to_ l

Mr. HELM. No. A short crop tends to put us more above the
Canadian level than we would be if we had a long crop.

The CHAIRMAN. They had a short crop here in 1923, and the tariff
was effective almost to the full amount.

Mr. HELM. Yes.
The CHAIRMAN. That was in 1923.
Mr. HELM. I think so.
Senator REED. Mr. Helm it would help some of us a great deal if

we might know what ou advocate.
Mr. HELM. The following witnesses will advocate a continuance

of the present privileges, which have been given us at Buffalo, and I
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concur with them fully, sir, in that. I believe you gentlemen are
willing and glad to foster American industries if in doing so you do
not harm any other interests in this country.
I Senator REED. Is it true that the Canadian wheat which is milled
i bond in the United States is exported very considerably to Cuba

and there displaces an equal quantity of American flour which would
otherwise be sold there?

Mr. HELM. In our opinion it does not displace one bushel of Amer.
ken wheat.

The CHAIRMAN. Why doesn't it?
Mr. HELM. I would like not to anticipate the arguments of the

other gentlemen, but I will, of course, answer your question as best I
can.

The CHAiRMAN. No. I will leave that to the other witnesses.
Mr. HELM. That is fully covered by the other witnesses.
The CHAIRMAN. I understand each one has been given a certain

subject to handle before the committee, and I will leave it until the
other witnesses come on.

Senator BINoHAM. Before the witness leaves the stand I would like
to make sure I understood him-that if it were not for the 42 cents a
bushel duty on wheat, the millers would probably purchase several
hundred millions of bushels more of Canadian wheat for consumption
in America than they do now?

Mr. HELM. It would open our markets to the entire Canadian crop.
How much of it we would use to the exclusion of our own hundreds
of millions of bushels, of course, no one can say. It would depend
upon quality and price; but all of the wheat of North America Canada
and the United States, would, of course, then be on a )rice level, for
equal quality. We in Minneapo ne wou d have access
easily to the wheat grown" great wheat pro-
ducing areas of Canada.

Senator BINOHAM. ers, there
would be just that the United
States in America.

Mr. HELM. Ye
Senator EDGE wer of the

American prod

Senator BA see ther,
there were 3, bush were
8,900,000; inI and
then the 12 ce cad
to 679,000, an uch
was imported on
wheat? These not

Senator BARKL e flour Minne-
apolis has decree 000 1,000,000,
and that in Buffalo h 10000,000.

Mr. HELM. Yes.
Senator BARKLEY. What t in the produc-

tion of flour in those two ]laces
Mr. HELM. We used to be able to export our product from mills in

the west and in the interior of the country. The trade has been

. 610-29--voL 17, SopzcL-21

317



TARIFF AOT OF 1929

taken from us as Canada has increased her crops and her iili4
capacity until a mill located at a point like Minneapolis can hard),
do any exporting, or very little of the old export business is s
held by the mills there. We were obliged to go to Buffalo and build
mills if we wanted to hold our export business and take advantage of
the milling in bond. We can not bring Canadian wheat down t4
Minneapolis, or interior points, with long out-of-line hauls, and ml
it for export.

Senator BARKLEY. These figures I quote you are not for exports,
but for total production of flour at those two places.

Mr. HELM. I did not complete my answer, perhaps. In building
mills at Buffalo, of course, we desired to be in a position to take better
care of our eastern seaboard domestic business, and much capacity
has been moved away from Minneapolis, or abandoned atMinneapoli
as the companies operating out there have built mills in Buffalo.

The CHAIRMAN. Is that all?
Mr. HELM. Yes.
Senator THOMAS. I want to ask a question. If the Americau

wheat is inferior to the Canadian wheat, and if the tariff increases the
price of Amcrican wheat, how can the milling interests produce flour
m competition with the Canadian flour and sell it abroad?

Mr. HELM. I did not mean to imply that American wheat was
inferior in its flour quality to Canadian wheat. That new country
produces a very plump, beautiful kernel of wheat, and much of it
averages somewhat better in value, in flour yield, than ours. It does
not produce any better quality of flour than certain of our wheat.
We have a very great range of quality in our wheats. We have hard
spring wheat; we have hard winter wheat; we have a large amount of
soft winter wheat, which is used in cracker and pastry manufacture
and does not go into bread consumption. We have a large amount of
durum wheat, which has plenty of protein, but of a poor quality for
bread making. It goes into other uses. But our choice hard bread
wheats are comparable to the aggregate, or the preponderance of
wheat grown in Canada.

Senator THOMAS of Oklahoma. What countries offer competition
in the wheat and the flour to the American interests?

The CHAIRMAN. Senator Thomas, may I suggest that there are
about seven witnesses, and each one is given a subject to handle.
When that subject comes up, he is prepared to answer any questions
in detail; and that is the way they would like to have their evidence
submitted.

Mr. HELM. Thank you very much, gentlemen.

STATEMENT OF FRED . LINGHAM, LOCKPORT, N. Y., REPRE.
SENTING THE AMERICAN EXPORT MILLERS' PROTECTIVE
ASSOCIATION

(The witness was duly sworn by the chairman.)
Mr. LiNOHAM. Mr. Chairman, and gentlemen, I an president of

the Federal Milling & Elevator Co. (Inc.) of Lockport, N. Y., and
secretary and treasurer of the American Export Millers' Protective
Association.

I am appearing here as a miller who does no exporting; but, not-
withstanding that, we have a very keen interest in the export flour
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business of the country, because if the exportation of flour from this
country through milling in bond is diverted to Canada, it would
naturally throw that much more milling capacity into that country
and further demoralize our business.

As to the American Export Millers' Protective Association, it is an
association of 175 mills. The large proportion of those mills also
do no milling in bond, or no export business, but they have the same
interest that we have to continue the exportation through milling
in bond.

Senator WATSON. Do you use Canadian wheat at all?
Mr. LINUHAM. We do not now; no, sir. I might say that I am not

a paid official of the association. I am simply giving my time to the
association for the good of the industry. We are appearing here, of
course, in connection with section 311. This section of the bill-

Senator EDGE. Section 311 is a proposed amendment provided by
the House, apparently changing the present system of milling in
bond and exporting to countries with a preferential. Is that the
section?

Mr. LINO;GHAM. Yes.
Senator EDGE. Is that the proposed amendment you are going to

discuss?
Mr. LINGHAM. That is the section.
Senator EDGE. If you will, in a few words, outline the difference

between the present system and what will be brought about by the
amendment, I think we can more intelligently follow your testimony.
It is now to some of us.

Mr. LiNGHAM. I will try to do that, Senator. This amendment to
section 311 provides, in effect, that wheat imported from the foreign
country-of course, in effect, from Canada-shall not be exported to
Cuba. Cuba is not named, but that is the intent.

Senator EDGE. That is what it means.
Mr. LINGHAM. Yes; that is what it means-without the payment

of a duty on the wheat equivalent to about 35 cents a barrel. That
is the whole meaning of section 311.

Senator SACKETT. That is what you object to?
Mr. LINGHAM. Yes, sir. That is what we object to, Senator

Sackett.
I might explain what manufacturing in bond is. Manufacturing

in bond is the bringing into this country of raw material, or partially
manufactured goods, into a bonded warehouse, bonded by the
Federal Government, and there processing it and forwarding to a
foreign country. That is manufacturing in bond.

Why is that needed? It is because, in any country that has a
protective tariff, if the results are secured that are aimed at by the
protective tariff, the raw material is put above a world level of price.
When that is done, of course, the manufactured product could not be
exported in competition with countries having the raw material at
the lower price.

So, in order to provide for the use of labor and industry in this
country, using this country as the country we are considering, it is
provided that manufacturing in bond shall be allowed.

As to the Cuban reciprocity treaty, which is directly in connection
with this section under discussion, it was signed by representatives
of the two countries. December 11, 1902. As stated in a proclama-
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tion by President Roosevelt at the time, it was intended to facilitate|
their commercial intercourse-that is, Cuba and the United States.,
by improving the conditions of trade between the two countries.
Article IV of the treaty reads, in effect, that certain articles-
being the product of the soil or industry of the United States, imported into
Cuba, shallbe admitted at a reduced rate o duty.

Schedule B of that article definitely names wheat flour to be ad.
mitted at a reduction of 30 per cent, which is about 35 cents per
barrel.

The proponents of paragraph 311 have believed that if manufac.
tuning in bond of flour for the Cuban market could be stopped they
would get more Cuban business. That is why the bill is brought
forward, of course. These millers have, at different times, brought
the matter before various Washington bodies, including the Do.
apartment of State. That department finally made a very careful
investigation of the whole situation, and on March 7, 1928, issued a
memorandum regarding the treatment accorded by Cuban author.
ties to flour manufactured in the United States from wheat grown
in Canada. In other words, it specifically covered the problem we
are now discussing. I will present a copy of that memorandum in
full later.

First, the Department of State answered the claim of these millers
that the treaty was working injury to their business by pointing out
that the treaty between the United States and Cuba definitely read
that the products of the soil or industry of the United States im.
ported into Cuba should come in at the preferential of 30 .per cent.

Then, answering the claim of these southwestern millers-it is
really mostly the southwestern millers that have brought this for-
ward-that their business in Cuba had been declining and had been
taken over by mills in the United States located near the Canadian
border, this memorandum stated-this was by the Department of
State, but they, in turn, quoted the Department of Commerce-

The Department of Commerce has prepared a statistical table, a copy of which
is attached hereto, containing pertinent information for the years 1922 to 1927,
inclusive, and from which it appears that the increase during the last three
years in the amount of flour shipped to Cuba by the mills in this country near
the Canadian border has been accompanied by a much more marked decline in
the amount shipped to Cuba by Canadian mills than by mills located in the
Central and Southwestern portions of the States.

The department stated, in effect, that in their opinion, if the Cuban
treaty had not been effective-

Direct shipments from Canada to Cuba would probably have tended to
increase.

The memorandum referred to shows flour exports to Cuba through
the principle United States ports and from Canada from 1922 to 1927.
This memorandum shows that exports via the Gulf to Cuba declined
208,000 barrels from 1902 to 1927, but the memorandum of the
Department of State points out that during the same period Canadian
exports declined practically the same amount--namely, 179,000
barrels-and, as previousl quoted, the State Department, after
careful study, decided that if the Cuban preferential on flour manu-
factured in bond from Canadian wheat had not been effective the
Canadian mills would have tended to secure an increase in that
market.
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So that we can understand the reasons for the foregoing, let me
picture the situation that exists as to the growing of wheat.

Canada has developed very fast in the-last few years as a wheat-
growing country. Her production has reached the point where

practically three-quarters of her average wheat crop must be exported.
n other words, what she grows over her domestic consumption

naturally must be exported, and this wheat is practically all what is
known on the continent as premium wheat.

On the other hand, the United States exports only about one-
quarter of her wheat crop, and frequently less than that, and then
her exportable wheat is only of the grades and varieties not demanded
by American mills for home consumption.

I will read a short quotation from the Bureau of Railway Economics,
in their Bulletin No. 24. They quote from the United States Depart-
ment of Commerce:

The export wheats of the United States are no longer representative of the
crops. Our mills pick, first, the wheats that meet their requirements. It is
safe to say that out of an average crop of 800,000,000 bushels of wheat, practically
all the best wheat, No. 1 and most of No. 2 premium quality, would be required
by the millers of the United States.

They mean, therefore, home consumption.
But there is always a surplus of semihard, semisoft wheat, and low grades, all

of which do not meet the requirements of the American mills for home con-
gumption.

They add:
The Canadian export wheat is representative of the entire prairie crop. This

wheat Is high in.gluten, of good milling quality, with high water absorption,
and good milling qualities.

The bulletin also says:
As the United States controls, on the average, less than 25 per cent of the in-

ternational movement in wheat, it is obvious that the United States is not in a
position to control the export price.

There is a limited amount of business done with Cuba by a few
Minnesota mills, which have had brands established there for some
years, but if present conditions continue, and the matter of premiums
mcreases, as it may very probably, then those mills must gradually
lose that market in competiton with Canadian wheat.

Senator SHORTRIDGE. What mills?
Mr. LINGHAM. The Minnesota mills. There are a few Minnesota

mills that have a comparatively small business there.
Senator WALSH of Massachuisetts. Does the climate of Cuba tend

to make Canadian wheat preferable to domestic wheat?
Mr. LINGHAM. Senator Walsh, I have that very point covered.
Senator SHORTRIDGE. Why not answer it right now?
Mr. LINGHAM. Oh, it does; decidedly.
Senator SHORTRIDGE. That is the way to answer.
Mr. LINGHAM. Ninety-five per cent of the Canadian wheat crop is

grown west of the Great Lakes. Some of that flows to the Pacific
coast for export. The balance, of course, flows eastward, down the
Great Lakes, or by the Canadian railroads east, and as it. goes east
the mills manufacturing in bond pick that wheat, or some of that
wheat, from the stream, make it into flour, and forward it
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Of course, the final action on 311 will simply decide whether that
shall be continued.

I believe it is surprising to many to know that Canadian mills havi
been steadily increasing their export business as compared with the
mills of the United States. In 1903 the United States flour exports
were more than six times those of Canada. Last year they were
about the same, including the wheat milled in bond; but if milling
in bond had not been permitted, and in that way that flour business
had been thrown over to the Canadian mills, then it is interesting to
find that Canadian flour exports would have been just double those
of the United States, within 1,000 bushels.

The CHAIRMAN. You do not have reference to the exportation of
flour or wheat to Cuba, do you?

Mr. LINOHAM. No. That is covering the general export situation,
That is a statement covering the general exportation.

The CHAIRMAN. Who makes that statement? Are you going to
cover that, or some one else?

Mr. LINGHAM. That will be covered later. I might have left it out
of my brief, because it is more of a general subject.

As to the Cuban baking conditions, the climatic conditions of that
country make the use of strong glutinous flour especially desirable
in the bakeries. A soft flour, in warm, humid weather, such as the
Cuban climate, slacks down and becomes sticky. A stronger flour is
needed in using bakery machinery than when the work is done by
hand. This increased use of baking machinery in Cuba, as well as the
natural change to stronger flour that would no doubt have come any.
way, has increased the demand for the strong, glutinous flour in that
market.

Going into a little further detail, because of some questions that
were asked the previous witness, the wheats raised in this country
range from the strong, glutinous wheat, of which there is only a
comparatively small amount, to extremely soft wheat. It may seem
strange, but at times the softest wheat brings a big premium over
the strong wheat, and then another year exactly the reverse may be
true. For instance, within three or four years, we have paid as high
as 40 cents a bushel more for strong American spring wheat than the

.price at which we were buying the soft winter wheat. Then, within
two years, we have, on the other hand, paid 40 cents a bushel premium
for the soft .wheat, and the softer it was, for this purpose, the higher
the premium.

Senator WATSON. Now, tell us why?
Mr. LiNOHAM. The soft wheat is used almost entirely, outside of

a little home use-and soft wheat is used largely, even in the home-
for pastry purposes, for making cake, pies, and crackers. You will
understand, from the character of cake, that cake, to be good, must
be brittle. It must break easily.

Senator WATSON. Do people eat more pie some years than they
do other years?

Mr. LINGHAM. I have not any statistics on pies.
Senator WATSON. So that you would use more soft wheat some

years than other years?
Mr. LINGHAM. The reason for that change in premium is entirely

a matter of crop each year. Last year for example, the soft winter
wheat crop was very small, comparatively. It is very hard for a man

322



SPECIAL AND ADMINISTRATIVE PROVISIONS

outside the baking industry to realize the wide difference in the
characteristics of the soft winter wheat, as compared with the hard
winter or the spring wheat..Senator SACKEr. You do not mean to say that you paid 40 cents
more for all soft wheat one year, and 40 cents more for all hard wheat
the next year; but you mean to say that you paid that for the pre-
mium wheat of each of those grades, is that right?
. Mr. LiNOHAM. No, sir; I mean just what you said at first. One
year we paid 40 cents a bushel more for strong spring wheat.

Senator SACKETT. You say "strong." How about the weak
spring wheat? Did you pay more for that?

Mr. LINGHAM. Yes; but that year a matter of one per cent protein
in spring wheat meant a difference of 30 cents a bushel.

Senator SACKETT. That is what I am getting at. It was not all
of it.

Mr. LINGHAM. Oh, no; it was not all of it.
Senator SACKETT. It was that which was premium wheat, of that

kind;
Mr. LINGHAM. Yes.
Senator SACKETT. And, of course, there was a small amount of it?
Mr. LINOHAM. Yes.
Senator SACKEr. So you paid a high rate for it?
Mr. LINGHAM. Yes.
Senator SACKETT. The following year there was a small amount

of premium winter wheat?
Mr. LNOHAM. In winter wheat there is not such a wide range of

premium. Practically what you said is true.
Senator SHORTRIDGE. What section are you talking about?
Mr. LiNGHAM. Section 311.
I desire to explain the reason for the different quantities. Spring

wheat is used practically altogether in bread making. You under-
stand the characteristics of bread, and you must have more or less
of a rubbery character. Spring wheat and hard winter wheat is
used practically altogether for bread making purposes.

Senator CO.ZENS. I would like to understand what that has to
do with the milling in bond business.

Mr. LINOGAM. I will come to it. That will come out. Cuba is
very anxious that no steps be taken by the United States which would
interfere with her buying this character of flour from American
millers.

Senator SHORTIDGE. But we are considering the American pro-
duoer of wheat and the miller of wheat. Are you addressing yourself
to section 311?

Mr. LINGEAM. Yes, sir.
Senator SHORTRIDGE. You are objecting to that provision found

on lines 21 to 25 and on lines I and 2, page 341?
. Mr. LINGEAM. I do not have the same copy that you have, Senator,

so I can not answer that.
Senator CONNALLY. May I ask a question, Senator? I think it

will save time.
Senator SHORTIDGE. Certainly.
Senator CONNALLY. Under the present arrangement you buy

Canadian wheat, mill it in Buffalo and export it anywhere in the
world you want to without paying any duty, do you not?
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Mr. LINGAM. Yes. 2
Senator CONNALLY. However this act proposesthat whenever

you export that to Cuba you shah pay the Government of the United
States a rate that will equalize the reduced rate which you get into
Cuba as against any other foreign country?

Mr. LimoNiA. That is the proposal.
Senator CONNALLY. When you are given the privilege of imports

this wheat free and exporting it to foreign countries, m other words,
when you come within the protection of the American tariff, why
should you then get a preferential rate of 30 cents into Cuba, just like
the millers of American flour get, whereas the Canadian who produces
this wheat has to pay the full duty?

Mr. LiNGHAM. Senator, the reason for our position is that we firmly
believe from what we know of the situation-

Senator CONNALLY. That is the whole point, isn't it?
Mr. LINOHAM. Yes.'
Senator CONNALLY. Then talk to that.
Mr. LiNGHAM. That is we do not have that preferential 'over

Canada it would divert that Canadian wheat to the Canadian mills.
Senator CONNALLY. You mean the millers now, not the wheat

farmers, and unless the millers have that preference?
Mr. LiNOHAm. Yes. Unless the American millers have the benefit

of the 35 cents preferential we believe it would divert that Canadian
wheat to the Canadian mills, because then Cuba would simply buy it
from Canada instead of from this country

Senator CONNALLY. On the other hand, wouldn't they simply buy
more. American wheat in Cuba with a 30-cent preference than they
would of the Canadian wheat? Instead, Mr. Lingham, wouldn't it
encourage the consumption of American grown wheat rather than
the Canadian wheat milled in your mills?

Mr. LiNGHAM. It would if the characteristics of the flour shipped
there were more nearly the same.

Senator CONNALLY. If the Canadian flour is better flour and worth
more, why shouldn't they pay more for it?

Mr. LINGHAM. Of course the intent of the Cuban preferential was
to give industry and agricuture a preference on imports into Cuba.

Now, in cari; ng out that policy we believe that under the present
law Aimerican industry should have the benefit of the 35 cents per
barrel over the Canadian miller..

Senator CONNALLY. But I want to know the reasons. I know
how you feel about it.

Mr. LiNGHAM. I will quote a cablegram from the president of
the Cuban Bakers' Union. He says:

Please do all you can In order to prevent passage Garber bill taxing spring.
*heat flours milled In bond as these fours are preferred over the weaker types.
We thank you In advance for your efforts in this connection.
* And you understand, Senator, that the wheat that is exportable
from this country is not all of our strong spring wheat.

Senator CONNALLY. YoU dilute the fine wheat, you cut it a little
with sorry wheat, don't you? ...

Mr. LINGHAM. With what kind of wheat? 1,
Senator CONNALLY. You say it is so-ry wheat or lower grade.
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Did you send a telegram to him, and was that a reply to your
telegram?

Mr. LiNOHAM. No, sir. I don't know why it came in.
Here is a cable from the president of the Cuan Bakers' Association:
Our attention has been called to the Garber bill and wish to ask you on behalf

of the Cuban bakers to do the utmost to avoid its passage. This bill if passed
will greatlyharm the baking interests of Cuba due to the fact that strong flours
are absolutely necessary on account of the characteristics of the bread consumed
In this country. If the bill is passed we would have to import this kind of flour
even though its origin is not from your country.

Senator WATSON. Mr. Lingham, instead of reading all of that I
think you would save your own time as well as the time of the com-
mittee if you would just tell us what you want and why you want it.

Senator SHORTRIDGE. And file your brief. That would be better.
Senator WATSON. Yes- file the brief.
Senator SMOOT. All of these briefs will be available to the com-

mittee, and if you have any high points outside of the brief that you
wish to present to the committee, that would be the better way of
presenting it.

Mr. LiNGHAM. In connection with this I think I should give a
little picture of the condition of the milling industry. We need
protection; we need help.

Senator SHORTRIDGE. Doyou think you will get it by way of
admitting this wheat from Canada to be converted into flour and
then sold-abroad without paying the tariff. Is that your position?

Mr. LINGHAM. Certainly. Yes, sir.
Senator SHORTRIDGE. I understand your position.
Now, you have a long brief there.
Mr. LINGHAM. This is not very long.
Senator SHORTEIDGE. Well, granted. But that is your position?
Mr. LiNOHAM. Yes, sir; it is.
I Will present a copy of a letter from W. L. Austin, chief statistican

of the Department of Agriculture, which shows 37 per cent of the
mills of the United States went out of business.

Senator SHORTRIDUE. Why?
Mr. LINOHAM. Because of the demoralized condition.
Senator SHOUTRIDGE. That was not due to bringing in the wheat,

was it? Was it due to bringing in or not bringing in wheat from
Canada?

Mr. LiNOHAM. No, sir. If it had not been for that, more of them
would have gone out of business.

Senator SHOETRIDGE. You think so?
Mr. LINOHAM. Yes.
Senator SHORTRwGE. Put it the other way. It is not proper for

me to argue the case; and I am certainly not deciding it in my ow.
mind. But tell us if this law were passed as suggested and you had
to pay a tariff-indirectly, but a tariff-on Canadian wheat, what
effect it would have upon the wheat grower of America, in your
judgment. I am talking about the wheat grower now.

Mr. LGin-AM. I do not think it would help the what grower
at all.

Senator SHORTRIDGE. What effect would it have upon you as amiller?
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Mr. LioNAM. It would have the effect that on about 700,000
barrels that have been exported to Cuba of this Canadian wheat
that that capacity would be thrown into our domestic markets in
direct competition.

Senator SHORTRIMDGE. Then you think it would hurt you-using
that phrase--as a miller?

Mr. LINoHAM. Very much.
Senator SHOETRIDGE. And you do not express any opinion as to

whether or not it would benefit or injure the American wheat grower?
Mr. LINOHAM. Senator because of the character of flour that Cuba

wants I really do not believe it would mean the exportation of any
more. When I say "any more" that is a fine point.

Senator SHORTRIDGE. You do not think it would create a greater
demand here in the United States for American grown wheat?

Mr. LINGHAM. No, sir.
Senator SHORTRIDGE. You do not?
Mr. LJNGHAM. No, sir.
Senator SHORTRIDGE. Certainly.
Mr. LirJGHAM. I think they would certainly go to Canada and buy

that character of flour there.
Senator SHORTRIDGE. Well, that is your guess.
Mr. LiNGRAM. The Canadian mills have been very anxious that

milling in bond be stopped, as you probably know, and I will present
a copy of a petition which they presented in 1925 to the Dominion
Government.

Senator SHORTRIDGE. It is in your brief?
Mr. LTNGHAM. Yes.
Senator SHORTRIDGE. Well, we will read it, then. All of us will

read it.
Mr. LINGHAM. It is pretty long.
Senator SHORTRIDGE. It was in 1925?
Mr. LINGHAM. Yes.
Senator SHORTRIDGE. Do they take the same position now?
Mr. LINGHAM. Oh, yes; sir.
Senator SHORTRIDGE. You understand what I mean now?
Mr. LINGHAM. Yes.
Senator SHORTRIDGE. The Canadian wheat growers would like to

have this bill passed in its present forra?
Mr. LINGIAM. Yes.
Senator SHORTRIDGE. And you are opposed to it?
Mr. LINGIJAM. Yes.
Senator SHORTRIDGE. For the reasons which you have been giving?
Mr. LINOHAM Yes sir; I am.
In that connection i might quote some very short expressions from

the Canadian press of recent date.
Senator SHORTRIDGE. They are always speaking for Canada, are

they not?
Mr. Li.NOHAM. Yes.
Senator SfoRIDoE. Of course they are. I do not take all that

the Canadian papers say as being 100 per cent correct, nor all that the
American papers say.

Mr. LiNGHAM. They are still very anxious that this present bill
be passed.
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The Canadian Trade News, of Winnipeg, January 25, last, said:
It is a very interesting development that agricultural interests, together with

some milling interests, in the United States are applying to Congress for the
repeal of the milling in bond provisions of the customs law. The movement for
repeal is based particularly on the situation in Cuba where the United States
enjoys a big tariff preference which gives its flour practical control of the market.
Cuba, however, seems to prefer Canadian quality and makes a good market for
the flour milled in bond, to the exclusion of corresponding amounts of the products
of United States wheat, but the total takings of Cuba constitute only a fraction
of what is milled in bond. Canada does not care on what ground the United
States repeals existing provisions as long as it does repeal them.

The Montreal Standard of March 2, 1929, said:
An export tax duty would have two results.

I might say they petitioned the Canadian Government to put an
export tax on wheat shipped over to this country for milling in bond.

Senator SHORTRIDGD. They wanted to control the market?
Mr. LINGHAM. Yes.
Senator SHORTRIDGE. That is the way to put it.
Mr. LINGHAM. Yes; they are very anxious to stop selling in bond

in this country.
They say:
An export tax duty would have two results. It would result In added revenue

to the Canadian people and it would have another result ten times more important
than that, it would help the Canadian miller to beat his American rival.

The Canadian miller would get this wheat with no tax on it, and he could
therefore mill his wheat at a certain price.

Senator SHORTRIDGE. There is no use reading all of those. That
is the attitude of the Canadian press, I take it.

Mr. LINGHAM. I just want to show you the feeling up there.
Senator SHORTRIDGE. That is their position. I am trying to help

you out in this case. Now, that is their position?
Mr. LINGHAM. Yes.
Senator SHORTRIDGE. It is not out of love for us but out of regard

for their interests.
Mr. LINGHAM. Oh, certainly. They are looking at it entirely from

their own interests. What we can not understand is why-
Senator SHORTRIDGE. We would play into their hands?
Mr. LINGHAM. That is just my point, Senator Shortridge.
The new tariff, I might say, does not propose any change in regard

to manufacturing in bond with respect to any other commodity.
Before I finish I might say that the-question has been raised as to the

constitutionality or what would be the effect of an export tax. We
can not pass upon that.

Senator SHORTRIDGE. But we can pass a law superseding an existing
treaty?

Mr. LINOHAM. Yes; I suppose that could be done. I sincerely
hope you will not do so, Senator.

That is all I have to present. However, I would ask permission
to submit my brief.

Senator SMOOT. Very well.
Senator SHORTRIDGE. That is very clearly presented.
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(Mr. Lingham submitted the following brief:)
BRIE? OF FRED J. LINOHAM, REPRESENTING MIe AMERICAN ExPOR' MILLESS'

PROTECTIVE ASSOCIATION

I am appearing before your committee as a miller whose company does no
export business. I am here because I realize that if there is any hindrance to the
present method of milling Canadian wheat in bond for export to Cuba or other
countries, the result can only be the throwing Into our domestic market of that
amount of milling capacity that is now occupied in handling that business.

Also, I am appearing as secretary-treasurer of the American Export Miller'
Protective Association. I draw no salary from the organization, but have given
my the to the work entriely for the good of the milling industry.

The organization has a membership of 175 milling companies, with mills located
in 19 States from coast to coast.

The mills who are members of the organization export more than 70 per cent
of all flour exported from all the mills of the country.

However, the much larger proportion of our association membership is com.
posed of mills who do no export business, but are opposed to any interference
with manufacturing in bond for Cuba or other markets.

Section 811' of tariff bilL.-This section of the tariff bill as passed by the House
reads In effect that flour manufactured in bond from imported wheat shall not
be exported to Cuba without the payment of a duty on the wheat equivalent to
about 35 cents p3r barrel on flour.

What is manufacturing in bond?-Manufacturing in bond is the manufactur
fng of goods, in a warehouse that has been bonded under our Federal laws, by
bringing in raw material from a foreign country processing it and forwarding to
a foreign country.

This is needed and provided for by our laws because of the fact that we are a
country of tariff protection, and therefore many of our raw materials sell in our
own country at a price above the world level.

Under suich conditions, our Government has provided that several raw mate.
rials may be brought into the United States, from countries that must sell them
in the world markets at prices under our protective prices but with the provision
that the goods manufactured from these raw materials shall be exported, or the
duty paid on same.

Otherwise, it would be impossible for the American industry to compete in
world markets with manufacturers having the low-priced raw materials at their
doors.

This is of benefit to the people of the United States as it provides employment
for labor and capital which might otherwise be idle.

Cuban reciprocity tyeaty.-Tho reciprocity treaty between the United States
and Cuba was signed by representatives of the two countries December 11, 1902.

As stated in a proclamation by the President'of the United States at that time,
this treaty was concluded-

"To facilitate their commercial intercourse by improving the conditions of
trade between the two countries."

Article 4 of the treaty reads, in effect, that certain articles "being the product
of the soil or industry of the United States imported into Cuba shall be ad-
mitted" at a reduced rate of duty.

Schedule B of that article definitely names wheat flour, to be admitted at a
reduction of 30 per cent (about 35 cents per barrel).

The propw-ents of paragraph 311 now under discussion, have believed that if
milling In bond -of Canadian wheai for exportation of the flour to Cuba were
stopped, it woitld result in their securing more of the Cuban business.

These millers have at different times brought the matter before various Wash-
ington bodies, including our Department of State, with the result that the
Department of State finally made a very careful investigation of the whole
situation, and on March 7, 1928, issued a "Memorandum regarding the treat-
ment accorded by Cuban authorities to flour manufactured in the United States
from wheat grown in Canada." I present a copy of this memorandum as Ex-
hibit A.

First, the Department of State answered the claim of these millers that the
treaty was working injury to their business by pointing out that the treaty
between the United States and Cuba definitely read that, "the products of the
soil or industry of the United States imported into Cuba shall be admitted at the
following respective reduction" (30 per cent), and pointing out that wheat flour
was definitely named as stated above.

I
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Answering the claim of the southwestern millers that their business in Cuba
had been declining, and had been taken over by mi&fs in the United States located
near the Canadian border, this memorandum stated, "the Department of Corn-
merce has prepared a statistical table, a copy of which is attached hereto, con-
taining pertinent information for the years 1922 to 1927, inclusive, and from
which it appears that the increase during the last three years in the amount of
flour shipped to Cuba by the mills in this country near the Canadian border has
been accompanied by a much more marked decline in the amount shipped to
Cuba by Canadian mills, than by mills located in the central and southwestern
portions of the United States."

The Department of State added in effect that in their opinion if the Cuban
treaty had not been effective, "direct shipments from Canada to Cuba would
probably have tended to increase."

The memorandum referred to shows flour exports to Cuba through all princi-
pal United States ports and from Canada from 1922 to 1927.

This memorandum shows that exports via the Gulf to Cuba declined 208,000
barrels from 1922 to 1927, but the memorandum of the Department of State
points out that during the same period Canadian exports declined practically the
same amount, namely 179,000 barrels, and as previously quoted the State
Department, after careful study, decided that if the Cuban preferential on flour
manufactured in bond from Canadian wheat had not been effective, Canadian
mills would have tended to secure an increase In their Cuban business, rather
than losing it to the United States as has developed.

Canadian and United States wheat production.-So that we may fully under-
stand the reasons for the foregoing, let me picture the situation that exists.

To the north of the line that separates the United States and Canada there is
the enormous wheat growing country of Canada which has developed to the
Foint in the growing of wheat that it grows four times the amount of wheat that
t consumes at home. In other words, under normal conditions Canada must
export three-quarters of her wheat crop. This naturally must hold their wheat
prices to whatever the world level of price may be.

This exported surplus is practically all of what is known on this continent as
premium wheat because of its high protein.

On the other hand, the United States exports only about one-quarter of its
wheat crop, and frequently less, and then only of the grades or varieties not
demanded by American mills for domestic consumption.

I present as Exhibit B copy of a chart published by the Bureau of Railway
Economics demonstrating the above facts.

Quality of wheat exported by the United State.-Also I present photostat copy
of an article in Bulletin No. 24 of the Bureau of Railway Economics (Exhibit C).
This quotes from a United States Department of Commerce bulletin as follows:

"The export wheats of the United States are no longer representative of the
crop. Our mills pick first the wheats that meet their requirements. It is safe
to say that, out of an average crop of 800,000,000 bushels of wheat, practically
all the best wheat (number I and most of number 2 premium quality) would be
required by the millers of the United States * * * but there is always a
surplus of senihard, semisoft wheat and low grades, all of which do not meet the
requirements of American mills * * * The Canadian export wheat is repre-
sentative of the entire prairie crop. This wheat is high in gluten, of good quality,
with high water absorption and good milling-qualities."

This bulletin also says:
"As the United States controls on the average less than 25 per cent of the

international movement; it is obvious that the United States is not in position to
control the export price."

There is a limited amount of export flour business done with Cuba on a few
Minnesota brands that have been established there for several years, but the
amount is very limited, and if our United States wheat prices are to continue
above the world level of prices for hard spring wheat then we must realize that
this business will no doubt gradually be absorbed by flour made from Canadian
wheat.

Transportation6 of the Canadian wheat crop for ezport.-Ninety-five per cent
of the Canadian wheat crop is grown west of the Great Lakes. This is their
exportable wheat.

Excepting the part that goes to the Pacific Coast this export wheat moves to
the Atlantic seaboard, either to Montreal or through United States ports.

As it moves east, part of.it will be ground by Canadian ot United States mills.
The final action of Congress in regard to section 311 will decide whether the
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grinding of that part of this wheat which is ground on the American continent If this
shall be ground in Canadian mills or.United States mills. . 311 becai

It is surprising to many to know that Canadian mills have been steadily manufac
taking over the export flour business formerly enjoyed by United States mills. The po

In 1908 United States flour exports were more than six times those of Canada. the subje
Last year, if milling in bond had not been permitted, and thus thrown that I prese

business over to the Canadian mills, then Canadian flour exports would have bee of Winni
just double those of the United States. headed"

Cuban baking conditions.--Referring particularly to the Cuban situation, the "It is
climatic conditions of that country make the use of strong glutinous flour especially some mill
needed in bakeries. A soft flour in warm humid weather, such as the Cuban e l. of the mi
mate, slacks down and becomes sticky. A stronger flour is needed in using bakery for repea
machinery than when the work is done by hand. The increased use of baking enjoys a
machinery in Cuba as well as the natural change to the stronger flour that would Cuba, he
no doubt have conio anyway, has increased the demand for a strong glutinous the flour
flour that will stand up under the conditions named. United k

Cuba wants flour made from Canadian u'heat.-Cuba is very anxious that no Section
steps shall be, taken by the United States, that would interfere with her buying Canadian
this character of flour from American millers. I present herewith a photostat agitated
copy of a eablegruin (Exhibit D) from Mr. Jose Estrueb, president of the Cuban Montreal
Bakers Union, which reads: proposed

"Please do all you can in order to prevent passage Garber bill taxing sprain An ex
wheat flours milled in bond, as these flours are preferred over the weaker types., to the Ca,

Also I present copy of a cablegram from Mr. Secundino Lopez, president of than that
the Cuban Bakers Association (Exhibit E) which reads: And w

"Our attention has been called to the Garber bill, and wish to ask you on agairxst t
behalf of the Cuban bakers to do the utmost to avoid its passage. This bill millers hr
if passed, will greatly harm the baking interests of Cuba, due to the fact thai The C
strong flours are absolutely necessary on account of the characteristics of the In part as
bread conbuned In this country. If the bill is passed we will have to import this "Ther
kind of flour, even though its origin is not from your country." the propo

Conditions of the milling industry in the United State.-I present a copy of a in bond
letter (Exhibit F), dated June 12, 1929, from Mr. W. L. Austin, chief statistician, ,ato the
of the Department of Commerce, showing that between the years 1921 and 1927 does not
over 37 per cent of the mills of the United States discontinued business, reduction

In the writer's State, New York, of the 10 mills of about 600 to 1,000 barrels States for
daily capacity each, that were in business at the end of the war, just half have the mark
discontinued business, because of the demoralized condition of the industry. The pla

Would the farmer gain by restriction of manufacturing in bond as proposed by or Canadi
paragraph 811?-The enactment of paragraph 311 could only have the effect of "If the
transferring the milling of the strong flour demanded by the Cuban baker, from will disap
the American to the Canadian side of the line. but gain

This would automatically transfer the corresponding production of mill feeds Gentler
to Canada. hope that

This in turn would of course reduce the amount of feed available to the American be done
firmer, and provide him a smaller supply and also advance the cost to him on This wou
what he bought. harm to t

The Cuban baking industry wants the strong glutinous flour, such as made that woul
from Canadian wheat, and as shown by exhibits presented here today if they can The pr
not buy it from American mills who manufacture in bond, they will simply step domestic
across the Canadian border and buy it there. The ne

Canadian mills are anxious that milling in bond be stopped.-The Canadian oeoepting
mills have been hoping for some years that a plan might be worked out by their fact that
own government, which would stop the milling of Canadian wheat in bond in the demoralize
United States. Respect

I present as Exhibit G photostat copy of pages of a formal petition presented
by the Canadian millers in 1925 to the Dominion Government, requesting that
some action be taken to stop milling in bond in the Uidted States.

Tile first page of this ]petition pictures American mills busy grinding Canadian STATE OF

wheat in bond, with their own mills standingidle. Persons
The petition points out that the loss to Canada through milling in bond by and all of

United States fiills ran into some millions of dollars, through loss of wages, trans- and belief
portation, and to Industry generally and not only in the milling industry itself Subser
but In many related l1ics such as the manufacture of bags and other supplies. N. Y.

In that connection the value of the cotton bags alone In which flour is shipped [SEAL.J
to Cuba runs from 30 cents to 35 cents per barrel, or over $200,000 on the flour
shipped to Cuba made from wheat milled in bond.



SPEIAL AND ADMINISTRATIVE PROVISIONS 331
If this flour were shipped by Canadian mills, as it largely would be if section

311 became effective, tnese bags would of course be bought from Canadian bag
manufacsturers rather than American manufacturers.

The position of the pres of Canada.-The press of Canada has many articles on
the subject.

I present as Exhibit H a photostat copy of an article in tb- Grain Trade News
of Winnipeg, of January 25 last, reading in part as follows: The article is
headed F or repeal of milling in bond":

ve fo ryle inersonllig i Cbnd osntcr n htgon

"Iome avrinesting~ development that agricultural Interests, together with
Unied millingatereetssieistiUnpoStates are ap it o ress for the repeal
of the million in bond provisions of the customs on he moment
for repeal is based particularly on the situation in Cuba, where the United States
enjoys a big tariff preference which gives its flour practical control of the market.
Cuba, however seems to prefer Canadian quality and makes a good market for
the flour milled in bond * * * Canada does not care on what ground the
United States repeals existing provisions as long as it does repeal them~'

Section 311 provides in effect for an export duty on flour milled in bond from
Canadian wheat. This would of course have the same effect as the export duty
agitated for in Canada against wheat milled in bond in this country. The
Montreal Standard of March 2 last (Exhibit I) had an article referring to their
proposed export tax against American mills including the following:

"An export tax duty would have two results. It would result in added revenue
to the Canadian people, and it would have another result ten time more important
than that-it would help the Canadian miller to beat his American rival.'

And we have the position here that the House bill has proposed placing a tax
agairkst this export flour to Cuba, or in other words doing just what the Canadian
millers have been begging their own government to try to do.

The Canadian Milling and Grain Journal of June last had an article reading
In part as follows. (Exhibit J):

"There is one tariff change Canada will gladly see Uncle Sam adopt. This is
the proposed abolition of milling in transit drawback on Canadian wheat (meaning
in bond of course). Canadian wheat is subject to a 42 cent a bushel duty going
.nto the States. But wheat purchased by American mills to be milled for export
does not pay the tax. If the drawback is abolished the effect * * * will bea
reduction in the quantity of Canadian hard wheat now brought into the United
States for mixing purposes, but, on the other hand, Canadian flour may capture
the markets now importing from the United States special patent flour.

The plan that has been proposed (in Canada) to beat this drawback has been
or Canada to charge an export tax on such wheat equivalent to the bounty paid.

"If the new United States tariff abolishes the drawback, the need for a remedy
will disappear. Canada would lose a small immediate market for wheat itself
but gain a large market for flour-obviously a beneficial exchange."

Gentlemen, we nonexporting millers, as well as the exporting millers, sincerely
hope that you will not take any action that will lift export business that can only
be done on a manufacturing-In-bond basis, over to our Canadian competitors.
This would be of no benefit whatever to American agriculture and do a great
harm to the milling Industry which needs your help rather than the serious injury
that would be done to It due to the passage of this bill.

The p resent milling capacity of the United States is more than double our
domestic flour requirements.

The new tariff bill does not propose any change in manufacturing In bond,
aeoepting as to the one commodity wheat flour, and this is notwithstanding the
fact that there is probably no industry in the United States that has been more
demoralized during the years since the war than the milling industry.

Respectfully submitted.
AMERICAN EXPORT MILLERS' PROTEcTIvE AssOclATIom,

By FRED J. LiNoITAM, Secretary-Treasurer.
STATE Or Nnw YORK, COUNTY OF NIAGARA, as:

Personally appeared before me, Fred J. Lingham, and made oath that each
and all of the above statements were true and correct to the best of his knowledge
and belief.

Subscribed and sworn to before me. this 13th day of July, 1929, at Lockport,
N.Y.

[SEAL.J CRAs. A. BUDD,
Notary Public.
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EXHDIT A ccomipa'. Canadtlain
THn DEPARTMENT OF STATE, the Unit

Washington, March 7, 1928. went C,
Memorandum regarding the treatment accorded by Cuban Customs authorities made froi

to flour manufactured in the United States from wheat grown in Canada. been per
Many letters and telegrams regarding this matter have reached the depart-. from Car

ment. Statements made in these communications Indicate that the writers are ments fr4
either unaware of the fact that the treatment to be accorded is defined by treaty that the
or they do not have clearly In mind the exact language of the pertinent treaty Canada
provision. It is contained in the commercial convention between the United This t
States and Cuba, signed December 11, 1902, usually referred to as the reciprocity as stated
treaty, a copy of which is enclosed. The statement will be noted in Article IV effect wb
that "the following articles of merchandise * * * being the product of the situation
soil or industry of the United States Imported into Cuba sha§ be-admitted at the order to
following respective reductions," wheat flour being the second commodity States m,
enumerated under Schedule B of the article. The actual wording, "soil or it Is the
industry," necessitates an interpretation very different from that which would be A some,%
necessary if the wording were "soil and industry," as the writers of some of the after a br
communications appear to think it Is (or should have been, or was intended). From tht
The use of the expression "soil or industry " four other times in earlier articles of most rec
the treaty, once in a subsequent article and three times in the act of our Congress actually
of December 17, 1903 giving its approval to the convention, is an unmistakable injunctio
indication that this phrase was intentionally adopted and deliberately followed. The at

In view of the foregoing It is obvious that in the negotiation and ratification of attention
the treaty it was not contemplated that the preferential treatment should be isconsisr
withheld from products of the industry of this country, the raw materials for the orders he
manufacture of which may be derived partially or wholly from abroad; and one of J
therefore that flour manufactured in the United States is unquestionably entitled gram, da
to the preferential treatment provided in the treaty even though that flour may recently
have been made wholly or partially from wheat grown outside of this country. declined

If the negotiators of the treaty had adopted and followed the phrase "soil and rates, in
industry," or if the actual phrasing of the treaty should be interpreted, as of course
It can not properly be, to have the same meaning, many products of the industry
of the United States would have been or would be, deprived of the preferential
treatment hitherto accorded by the Cuban customs authorities, since In some
cases part and In other cases nearly all of the raw materials entering Into their
manufacture are products of the soil of other countries; for example, practically
all silk goods and rubber goods (the latter Including automobile tires) and a
considerable portion of woolen goods and of leather goods including boots and
shoes. Many other instances might be enumerated.

In view of the reference by several Inquirers to the fact that Canadian wheat
Imported in bond is used by certain millers In the manufacture of flour for the
Cuban market, the statement is added that there is nothing now in this practice
which to the knowledge of the Department has prevailed for several years. The
mahuiacture in bond of imported commodities and their reexportation without snuary-D
the payment of duties is provided for by law and the practice is by no means con- January-D
fined to wheat flour. Jsnuary-D

Furthermore this department has no information that, as stated or Implied in Ianuary-DIsanuary-D
some communications, Canadian growers and shippers succeed In "having their Inuary-D
flour admitted to Cuba under the preferential terms of this treaty"; and the de-
partment has received no communications from other than American interests 'Includo
protesting against the incorrect application of the provisions of the treaty. Buu
Neither is the department informed that flour manufactured in this country from
Canadian wheht has been declared by exporters to be a product of the soil of the
United States, as implied by some correspondents. The department is informed STATE:
however that affidavits accompanying shipment of such flour do declare it to be
a product of the industry of the United States, which is in accord with the
treaty. (The

The comments made by several correspondents regarding the amounts of flour
exported to Cuba during recent years by mills in the United States located near Mr.
the Canadian border compared with that shipped to the same destination by propose
mills located in other parts of the country have bWen noted. The Department of gelatin
Commerce has prepared a statistical table, a copy of which is attached hereto, prvile
containing pertinent information for the years 1922 to 1927, Inclusive, from which
it appears that the increase durin; the last three years in the amount of flour I aria
shipped to Cuba by the mills In this country near the Canadian border has been course,

68
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eccompanied by amuch more marked decline in the amounts shipped to Cuba by

Canadfan mills than by mils located In the central and southwestern portion of
the United States. The Inference would appear to be warranted that, had the
recent Cuban requirement (that flour should not enjoy the preferential rates unless
made from the products of the soil as well as of the industry of the United States)
been permissible under the Treaty and therefore maintained, direct shipments
from Canada to Cuba would probably have tended to increase more than ship-
ments from the central and southwestern portions of the United States, assuming
that the normal difference should prevail between the prices of wheat grown in
Canada and the United States.

This treaty has been in effect for 25 years, during which period it has, except
as stated below, been the constant practice of both Governments to give it the
effect which the department considers proper. The only new elements in the
situation is this recent requirement by the Cuban customs authorities that in
order to enjoy the preferential treatment every shipment of flour from the United
States must be accompanied by a sworn declaration attached to the Invoice that
it is the product of the soil of the United States, which contravened the treaty.
A somewhat similar requirement made between three and four years ago was
after a brief time withdrawn or so modified in practice as to accord with the treaty.
From the test of the order No. 97, of January 27, 1928, which gave rise to the
most recent Cuban practice, it appears that the earlier requirement had never
actually been cancelled and was merely revived by the recent order with added
injunctions requiring its enforcement.

The ambassador of the United States in Cuba was instructed to bring to the
attention of the appropriate Cuban authorities the fact that this practice was
inconsistent with the treaty; and he reported in a telegram of March 3 that new
orders had been issued cancelling order No. 97 of January 28, 1928, and also the
one of July 2 1924, containing the earlier similar requirement. In a later tele-
gram, dated March 6, 3. p. m., the ambassador reports that the flour which had
recently been detained by the Cuban customs authorities because the importers
declined to pay the full duties is being admitted with the benefit of the preferential
rates, in accord with the treaty.

Flour exports to Cuba

(1,000 barrels
[In barrels-00 omittedi

Total Per
United cent

S Flor. -Nw Gal. Al Total Can. States tof
ida Or- yes- o- United ad ondYork more bile leans ton ers States a a nfrom

Ca-Unitedada States

January-December, 1922.. 331 30 20 243 425 28 13 1(090 209 1,298 83.9
January-December, 1923.. 348 12 41 194 420 68 11 1,090 235 1,825 82.2
January-December, 1924.. 35 23 17 179 669 4 39 1,187 202 1, 89 85.5
January-December, 1925.. 417 .. ). 51 6 700 1 24 1,198 118 1,316 91.0
January-December, 192.. 531 583 15 1, 146 142 1,288 89.0
January-December, 1927.. 720 6 17 459 13 24 1,239 30 1,269 97.6

I Included in all other
Bureau of Foreign and Domestic Commerce, foodstuffs division.

STATEMENT OF JOHN PILLSBURY, REPRESENTING PILLSBURY
FLOUR MILLS CO., MINNEAPOLIS, MINN.

(The witness was duly sworn by the chairman of the committee.)
Mr. PILLSBURY. I am also going to touch in my remarks upon any

proposed changes which would in any way affect the tariff act of 1922
relating to the milling of wheat, either in bond or under the drawback
privileges.

I am appearing here on behalf of a very large industry, and, of
course, on behalf of my own companywho have been interested in

3310--29-"VOL 17, SPECiL---22
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the export trade in flour for a great many years. In fact, our com. 1How
pan has been in the milling business for 60 years, and in the export interes
business for more than 50 years. this co

During that period of time I have been connected with the company We
for 29 years, since I left college, and I happen to be pretty closely in that w
touch with the export features of the business during that length of tainly
time. of this

If I can give you as short a history of our efforts to be millers of could
American grown wheat I think it will be of interest, have

The Pillsbury company and the leading companies who are inter, to-day
ested in milling in bond in Buffalo originally were Minnesota com. busine
panics. They certainly have not the slightest desire to be anywhere Now
else. In other words, we have our plant investment in Minneapolis, Mary
and we certainly had enough capacity there to supply all of our trade, I nl
whether it was domestic or export. we ha

We started to establish our trade on the very high quality hard wheat.
spring wheat which was raised in large quantities, greater than the Dur
domestic demand, during the early days of the opening of the North- becum
west, which includes the States of North and South Dakota, Minne- return
sota and Montana, with a very small amount of hard spring wheat to do
raised in a few other places. We very energetically established the mills,
best foreign connections we could all over the world, flour

From that long association with these representatives, of course, be in
we have established very valuable good will on our name and on our We
quality of products and the treatment of our customers, and so forth, could

What I say regarding my own company applies also to several sots
other companies whose history is very similar. In

We discovered some years before the war that we were losing our someb
export trade very rapidly. We found out we could not buy on a The
world basis wheat comparable with the wheat being raised in Canada this c
in greatly increased production. as ex

In other words, domestic requirements for this particular type of count
wheat were in excess of the supply to an extent, with a tariff protec- I tb
tion, that it raised the price of wheat over a world basis. comm

Meanwhile Canada was increasing her production of wheat, so she tariff-
had a tremendous surplus of a comparable type of hard spring wheat not b,
which we had been using since we started that had to be exported. At

However, our company made no definite move toward building some
elsewhere than in Minneapolis until the war came on. Of course, in the
you realize that immediately in 1914, when the war started, and later, domeE
when we went in, a very abnormal condition existed. That made Th(
any moves more or less unnecessary, because flour of any kind could accor
be sold with the greatest ease. It was simply a question of who had whea-
flour or wheat to sell, and there was a demand for it all over. world

Shortly after the close of the war we thought we could possibly small
retain part of our business by going to the Southwest and building or dome
buying a plant there, which we did immediately after the war. premi

Senator SMOOT. Where was that located? Thi
Mr. PILLSBURY. In Atchison, Kans. possit
We soon learned, however, that it was impossible to obtain any that

wheats there that would make the same type of flour that we had I c
furnished for many years in the past, and it was absolutely necesoexy whea
to either let our foreign trade practically all dsppear or make a not si
move to build a mill in Canada or buy an existing mill there.
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* However, we havb been an American firm, and we were naturally
interested in doing everything possible to continue our operations in
this country.

We decided to buy a site at Buffalo, which we did, upon the theory
that we were protected by laws which had been m existence, cer-
tainly before I was born and, I think, before the most of the members
of this committee were born. We had several reasons for that. We
could build a plant and mill in bond at Buffalo, and we would also
have our operations for domestic trade situated east of Buffalo. So
to-day our Buffalo plant handles our export business and our domestic
business is tributary to Buffalo, which includes New York and all of
New England and many parts of Pennsylvania, also down as far as
Mary land.

I mention these facts because I want to show you what a struggle
we had to secure our requirements for foreign trade from American
wheat.

During the time we were building our plant at Buffalo conditions
became extremely serious. This was after the war and we were
returning to normal conditions. At that time we had nothing left
to do but go up to Canada and make arrangements with Canadian
mills, and under our supervision and under our brands to manufacture
flour for us for a period of over two year, until our Buffalo mill could
be in full operation.

We did that, and I think that is quite conclusive proof that we
could not transfer that business to any of our existing mills in Minne-
sota or in Kansas.

In other words, the last thing a miller would do would be to go to
somebody else to buy what he wanted to make himself.

The reasons for this, of course, are these: All of the wheats that
this country raises that are suitable for that particular type of trade
as explained by Mr. Helm yesterday, are consumed in our own
country at a higher price than the world level. .

I think all of you will realize that if we want to raise our prices of
commodities in this country to a world level by the protection of the
tariff-with which I am thoroughly in accord-those products can
not be exported.

At the same time, this country does raise a large amount of wheat,
something over 200,000,000 bushels, on the average, that is exported
in the shape of wheat or flour; but they are types of wheat that the
domestic consumption does not require.

The scarcity of the high protein wheats in this country varies
according to crops. There have been times when our high protein
wheat of comparable types has gone up so high, so much above the
world price, that we have paid the full duty of 42 cents a bushel on
small quantities of Canadian wheat brought into this country for
domestic use until the parity of our prices got below the 42-cent
premium.

There were other times when American farmers for similar wheat
possibly only got a 10-cent premium. But the average premium for
that class of wheat in this country is very excessive.

I can cite an unusual instance occurring last year. Several cars of
wheat were moved from Oklahoma or the Panhandle of Texas-I am
not sure as to just which section originated and produced it-and
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arrived at Galveston before the quality of that wheat was appre. Sena
ciated. Those cars of wheat were worth so much money for domesti the wo,
consumption that they were sent back all of the way from Galveston Mr.
to Kansas Cityr, and, as a matter of fact, I think one of them went up. Sena
to Minneapolis. Aneric

That gives you an idea as to what the demand is at times for a very is that
high type of wheat. Mr.

The low protein wheats in this country and durem wheats which It is to
are not suitable for bread making in this country are on a world that w
basis and are exported. There is a very large amount of wheat expor. Sena
ted from the Pacific coast that has a particular demand. It is very you, a
low protein wheat and there is a very large demand for it in the produce
Orient. all the

Being interested in grinding American wheat, at the present time Mr.
we are figuring on acquiring a plant in Oregon so that we can use our crop o
export facilities to assist in increasing the business on that particular in this
American wheat. 000,001

There are many types of peculiar wheat that have certain peculiar poor q
qualities of which there is occasionally a shortage. Those will rise and so
above a world price or to an absurd price for some particular use. assure

Practically every bushel of wheat exported from this country is parablE
the price of wheat that is selling on a world basis. itis gr

Senator WALSH of Massachusetts. What is the percentage of the Sena
American wheat produced in this country that sells on the world Mr.
basis? Sena

Mr. PILLSBURY. That is a pretty hard question to answer, Senator or exp,
Walsh, because there may be a number of those soft wheats for which Mr.
there are uses both in export and in this country, and then that price Sena
would be a parity. for cxp

Senator WALSH of Massachusetts. Can you approximate it? Mr.
Mr. PILLSBURY. Roughly speaking, 200,000,000 to 250,000,000 The

bushels of the crop of the United States that is exported per year out Sena
of a crop that runs anywhere, as you probably know, up to 650,000,000 just w
and I think we had a crop almost up to 900,000,000 bushels, than b'

Senator WALSH. I think you have said that there are certain a small
kinds that sell in the world market and certain other kinds that do not? Mr.

Mr. PILLSBURY. That is correct. parable
Senator WALSH. Can you give it in percentages? abroad
Mr. PILLSBURY. I think the only percentage I could give you, there

Senator, would be that the American market consumes all but about this co,
200,000,000 to 250,000,000 bushels of the wheat grown in this coun- is use(
try. The percentage varies with the size of our crop. ver s,

Senator BINOHAM. Is that the soft wheat? na
Mr. PILLSBURY. Excepting durum. That is used for making Mr.

macaroni and spaghetti. That is the type of protein that runs high even fl
in per cent and is quite valueless when it comes to using it for bread. Sena
It simply has not the right quality of gluten. Our durum crop is typeti
very largely exported, although the macaroni and spaghetti manufac- Mr.
turers in this country used something like 12,000,000 bushels last, when
year out of a crop of nearly 50,000,000 bushels. of dur

Senator BINGHAM. Where is it rown? durum
Mr. PILLSBURY. Almost entirely in North and South Dakota. and it

There is some raised in the Southwest, but it has not been a success durum
in that territory. I a very
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Senator WALSH. All the American wheat that is exported takes
the world price, does it not?

Mir. PILLSBURY. Yes.
Senator WALSH. And there is comparable wheat produced in

America with that which is exported that also takes the world price;
is that true?

Mr. PILLSBURY. Maybe this would clear up the situation, Senator.
It is to our advantage in our Buffalo mills to use any American wheat
that we can use there, which at times has not been-

Senator WALSH. I am not asking what you are using; I am asking
you, after having made the statement that certain kinds of wheat
produced in America sell at the world price, what that percentage isof
all the wheat produced in America.

M%1r. PILLSBURY. I can give you the crop figures here. Out of a
crop of 830,000,000 bushels there were 550,000,000 of that ground
in this country of American wheat. Of that crop there were 120-
000,000 bushels used for seed purposes for the next crop, but of such a
poor quality that it was fed to cattle, that is, very much injured wheat,
and so forth. Those figures I think exclude durum wheat. I can
assure you, Senator, that any time that American wheat of a com-
parable type to the Canadian wheat can be used for export purposes
it is grabbed very quickly.

Senator WALSH. What percentage is that?
Mr. PILLSBURY. Very small, infinitesimal.
Senator GEORGE. In other words, the bulk of the crop sold here

or exported takes the world price?
Mr. PILLSBURY. Yes, sir.
Senator THOMAS. One year you spoke of there were 180,000,000

for export.
Mr. PILLSBURY. About 160,000,000 to 180,000,000.
The CHAIRMAN. Senator Walsh, we have the figures here for 1928.
Senator WALSH. It is not necessary to take the time, Senator; I

just wanted the witness's opinion. Wanted it more in percentage
than bushels. He has answered the question finally by saying it is
a small amount.

Mr. PILLSBURY. These wheats are sold on a world basis with com-
parable wheats of every type. Durum wheat sells some years
abroad at a higher price and sometimes lower because it is used over
there for making macaroni and spaghetti. There is a shortage in
this country almost every year of the highest class of durum which
is used by our macaroni manufacturers, who make, by the way, a
very superior grade of products of that type.

Senator BINGHAM. It sells for more than the world price?
Mr. PILLSBURY. At a tremendous premium over the world price,

even for durum.
Senator BINGHAM. Then if our farmers would raise more of that

type they would not have so much difficulty with the world price?
Mr. PILLSBURY. The trouble is Senator, that they do not know

when they plant their cro whether there is going to be a surplus
of durum or a surplus ofspring wheat; and in addition to that
durum is worth so much more if nature happens to treat it correctly
and it comes out a high type, but sometimes thbre are poor crops of
durum and the wheat is a drug on the market and the farmers get
a very poor return for it.
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Senator EDGE. The new Farm Board will probably be able tp.
help them out.

The CHAIRMAN. Can the wheat that is grown in Canada be raised
in Kansas?

Mr. PILLSBURY. That particular kind can not be.
The CHAIRMAN. Can it be raised anywhere in the United States?
Mr. PILLSBURY. The only places that hurd spring wheat in this

country can be raised are in the northwestern Canadian Provinces,
the States of Minnesota, South Dakota, North Dakota, and Montana,
with a few thousand bushels lapping over into other States.

But I want to make this quite clear, that there are very fine, high
protein types of wheat raised in Oklahoma in the Panhandle of
Texas and in Kansas. Those wheats have a slightly different quality
of protein than the northwestern wheats but are not as much sought
after by the foreign trade who have been now educated to use this
very wonderful Canadian wheat. But those types, Senator, are
not the types of wheat that any miller makes flour of for export,
because they also sell away over the world price and they are much
sought after by the bakers of this country. a

f6 CHAIRMAN. I see there is about 17.27 per cent of that type of
wheat raised in the United States.

Mr. PILLSBURY. It is pretty small, you see.
Senator THOMAS. Is there some one among your group that can

prepare a statement showing the leading classes of wheat and the
sections from whence they are produced and the uses to which they
are put?

Mr. PILLSBURY. Yes, sir; that can be put into a brief which our
people will file, if you so request.

Senator THOMAS. Will you see that that is done?
Mr. PILLSBURY. Yes, sir; with pleasure.
I want to mention another thing about the Cuban situation. There

is no opposition, as far as I know, in this country to the general prin-
ciple of milling in bond. I do not think any miller in the United States
can be opposed to it, because it does not in any way interfere with his
business for the reason that that wheat has either got to be grown
in Canada and sent over in the shape of flour, or it can be diverted
through Buffalo and the entire product must be exported. It makes
no difference whatsoever if we should happen to put 15 or 20 per cent
for a certain trade that will take a different type of flour, in that the
whole product must be exported, and there is no chance of with-
drawing for domestic consumption a particle of flour milled at Buffalo
which contains Canadian wheat. In other words, the Government
has very well protected the farmers, and I am in entire accord with
that.

Senator WALSH. The Canadian Government, however, has made
some move protesting the exportation of 'Canadian wheat to bonded
mills in America, have they not?

Mr. PILLSBURY. They are making every possible move to try to
put an export bounty on wheat milled in bond. They naturally
want to transfer all of this business back to their own country.

Senator WALSH. How far have they gone?
Mr. PILLSBuRY. They have gone so far as to take it up with the

Parliament several times, but the opposition of the farmer vote

1I
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who wants every market in the world available to his wheat, has so
far been successful.

Senator WALSH. But there is a possibility of Canada preventing
the exportation of Canadian wheat to this country to bonded mills?

Mr. PILLSBURY. That is always staring us in the face.
I want to bring out one other point. In this Cuban business there

are some mills situated in the Southwest whose representatives I
think will appear here--in fact, I know they are going to appear here-
and they honestly believe that this preferential tariff which we get
in Cuba on flour made from bonded wheat is to their detriment.
But I want to make this statement. We own not only a mill at
Atchison, but we have recently completed the largest mill in the
State of Oklahoma. Enid, Okla., where we are, has as favorable
conditions for export via the Gulf to Cuba and South America as
any mill in Oklahoma or Texas. In fact, we investigated very care-
fully a mill at Galveston which was for sale last year, thinking there
would possibly be a better rate structure from there, but the inter-
state rates apply on through shipments to such advantage that any
mill located in Oklahoma or Texas is on the same basis for export.
There are sometimes infinitesimal amounts of local wheat that can
be bought a little cheaper at one point or the other, so we ought to
be in the position that we desire to see all the American wheat we
possibly can ship, go there. This proposed change in the situation
undef the House bil would simply mean that Cuba would then buy
its particular type of flour from Canada that she is now buying from us.

This might be of interest to you. The Cuban imports of flour have
been declining as a whole, so that the losses made by the Southwest
are not as big a percentage as they are inclined to believe of the total
imports into Cuba. According to the Department of Commerce
figures, only 7 per cent of their imports from this country are what is
called soft wheat flour-that soft winter wheat flour used largely
for biscuits and pie crust, and so forth. Twenty-three per cent of
their total imports is hard winter Southwestern wheat.

But I want to call particular attention to the fact that I am in
position to give you definite knowledge that none of the 23 per cent
is the high protein flour. It is the cheaper grades that are going to
be exported anyway, and the preferential tariff to Cuba makes it
easier for Cuba to take that flour. Seventy per cent of Cuba's im-
ports are spring wheat flour which must be obtained from our bonded
mills or from Canada.

I have no figures since 1923, but they are not materially different.
I find even with the 35 cents advantage which an American bonded
miller has over a Canadian miller in getting his flour into Cuba
that nearly one fourth of this spring wheat business is still Canadian
business.I I mention that, gentlemen, because it shows that Canada, with
its advantage of milling Canadian wheat cheaper than we can under
bond, is getting to-day, even with our preferential tariff in Cuba,
quite a considerable percentage of that business.

The CHAIRMAN. In that connection I would like to have you ex-
plain why it is that the exports of wheat flour from the United States
to Cuba by customs districts showed in 1923 that the mills in New
Orleans and Galveston and Mobile shipped 696,320 barrels and in
1928 there was only 370,499 barrels shipped, fiom that, district; and
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it also shows that the exportations in 1923 from New York wet
360,726 barrels, while in 1928 there were 714,062 barrels You see
New York has just about doubled, and New Orleans, Galveston, and
Mobile mills have decreased about 45 per cent.

I would like to have you explain that.
Mr. PILLSBURY. I think I can, Senator. I will try to make it

quite clear.
There are two factors always that work on a question of trade,

One is the change in the desire of the customer for some article that
he perhaps has not used before, and there is always a great variance
in the world price of wheat of certain qualities. As I remember,
1923-1 want to be corrected if I am wrong-was the year when this
country raised a very large crop of wheat, and there was naturally
more of our wheat to export. That would naturally play into the
hands of people who were milling American wheat.

The CHAIRMAN. In 1924 and 1925 there were even larger shipments
from New Orleans and Galveston.

Mr. PILLSBURY. I think it was explained yesterday that Cuba
has a very damp, hot, moist climate. Home baking is decreasing
in Cuba the way it is in this country. The bakers have been getting
more and more familiar with the Canadian flour. Canadian flour,
in a hot, damp climate, has the advantage, when the dough is made,
of the dough rising and standing up under very adverse fermentation
conditions, whereas a weak flour will just sink down as if it hmi the
palsy; it is just no good; and the result is that the bakers in Cuba,
like the bakers in this country, are making a very much superior
loaf of bread than they were some years ago.

The CHAIRMAN. In other words, the flour shipped from New
Orleans, Galveston, and Mobile contains none of the high protein
wheat from Canada or from this country?

Mr. PILLSBURY. Of course I did not see the flour and I did not
see the price at which it was sold, but I can say on general principles
that it could not have been. If any of it went over it was infinitesi-
mal. It was practically all of the cheap flour'made out of the wheats
that we ship. For instance, in the Southwest we can buy a 10
to 11 protein wheat that is classified as a hard winter wheat. Our
export trade demands a mixture of something like 13 per cent. The
difference between 10% or 11 and 13 per cent does not sound very
big to you, but it represents an enormous difference in the value of
the flour and its characteristics.

The CHAIRMAN. Where is the highest percentage of protein wheat
raised?

Mr. PILLSBURY. The very highest percentage of protein wheat
I suppose is raised in Canada. You see freight cars occasionally
from Montana, other cars from North Dakota. I have seen cars
from the Panhandle of Texas that colitained wheat of unusually
high protein content.

The CHATR~IAN. What was the highest?
Mr. PILLSBURY. It has been known to run 17 per cent.
Senator WALSH. This loss in business that Senator Smoot has

pointed out, from Galveston and New Orleans, has occurred notwith-
standing the fact that the ocean freight rates are lower from those
POnt4 than from New York, showing a preference for the kind of
flour that in produced in Buffalo?
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Mr. PILLSBURY. I beg your pardon. You say the rates are lower
from Galveston than they are from New York. That would even
accentuate the Cuban demand for that flour.

Senator WALSH. That is the point I am making, that notwithstand-
ing the fact that the rates are lower, they still go to the Buffalo
market for their flour.

Mr. PILLSBURY. I have some figures here, Mr. Chairman, that
might interest you. You have to take a series of years, really, to get
figures of increases or decreases-

Senator BINGHAM. What is the distance from Galveston to Havana?
Mr. PILLSBURY. I am ashamed to say that I do not know, Senator.
Mr. MALLON. Senator, take a compass put the center on Cama-

quey, which is practically the center of Cuba, and describe an arc
with the three important cities of Oklahoma City, Kansas City, and
Buffalo, and you will find that Kansas City is the farther, Oklahoma
City the nearer, and Buffalo almost midway between the two. It is
practically a difference of 150 miles.

Senator BINOHAM. Is not New York City just about as near
Havana?

Mr. MALLON. New York is nearer Santiago de Cuba than the other
points.

Mr. PILLSBURY. I wanted to add, Senator Smoot, that from the
years 1922 to 1927 the decrease in Cuban imports was 163,000
barrels. Canada lost 179,000 barrels. The Southwest gained 19,000
barrels, and all others 34,000 barrels.

Senator KING. You expect that Cuba will continue to be in the
mark:. for wheat for her people?

Mr. PILLSBURY. Cuba will continue to buy the types of wheat
that she wants, regardless of any legislation we make here. It is not
difficult for Cuba to buy her flour from Canada, but as you probably
all know, Great Britain gives the Canadian mills a preferential tariff
in all of her West Indian possessions, so it seems to me that the
American mills have never received one iota of benefit from legislation
with the exception of our preferential tariff in Cuba, to my knowledge.

Senator SACKETT. Does Canada foster in any way the trade with
Cuba, through bounty or anything of that kind?

Mr. PILLSBURY. No, sir.
Senator SACKETT. Has there been an effort to do that sort of thing?
Mr. PILLSBURY. Not to my knowledge.
Senator SACKETT. Then the difference that is due to our preferential

tariff is, according to your statement, merely the desire of Cuba to
have a certain class of flour?

Mr. PILLSBURY. Yes, Senator. Cuba can buy that class of flour
to-day from Canada.

Senator SAcK.Prr. And they are willing to pay more for it than they
are for our southwestern flour?

Mr. PILLSBURY. That is correct, sir.
Senator SACKFTT. But they would not pay as much more for it as

the difference in our arrangements-
Mr. PLLSBURY. I think I can make that a little bit clearer, Senator.

Canada naturally will dump any flour she can to Cuba at very low
cost, perhaps below cost. She has a disadvantage with bonded mills
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in selling that type of flour to Cuba. That is the only place in the
world that she has got a disadvantage.

It might be interesting to know that milling Canadian wheat in bond
is at a disadvantage with the Canadian miller who is sending his flour
in com etition with us to Great Britain, Germany, or South Africa,
the Gold Coast, or the Baltic, or any of the countries which we are
doing business with.

The CHAIRMAN. In 1923 there was exported from Canada 252,647
barrels, whereas in 1927-28 there was only 82,804 to Cuba. In 1923
the domestic exports were 2,219,684 barrels. In 1928 it had risen to
4,392,601 barrels. In other words, the Americans had taken the trade
away from Canada on that class of flour.

Mr. PILLSBURY. I am not sure that those figures are correct; but
assuming they are, there should not be any disposition on the part of
this committee to feel very sorry about that.

The CHAIRMAN. I am not feeling sorry about it. I wanted to get
the whole picture so that if you wanted to discuss that question you
could do so, because those questions will be asked.

Senator REED. You started to explain why you are at a disad-
vantage in grinding bonded wheat as compared with the Canadian
mills in shipments to the Baltic or anywhere in the world. Why is
that?

Mr. PILLSBURY. According to the Department of Commercefigures,
the milling costs in Canada are lower than ours. Secondly, we have
a charge which runs somewhere around 15 cents a barrel which is the
cost of maintaining custom employees in bonded plants and the work
of handling wheat in bond. We also pay full duty on practically
all of the by-product feed which is produced in milling in bond, and
that is turned into channels for the benefit of the farmers. That
feed is all distributed. It is a tremendous benefit to the dairy farmers
of Pennsylvania, New York, and New England, because it has to be
sold here. You can not export bran; it is too bulky, and there has
never been any way of properly compressing it so that it is worth
an thing.

Iwas going to bring that point up later, Senator Reed; but it is
encouraging our industry, taking this manufacture away from
Canada, turning manufactured products into the United States,
employing American labor, payipg taxes to the American Govern-
ment, buying large quantities of sacks, including an enormous quan-
tity of cotton sac s or the Cuban business- they buy practically all
of their flour in cotton-in addition to that, the business we give the
railroads is enormous. That would all go otherwise practically via
the Welland Canal or the Canadian railroads to Canadian ports.

You can realize that if the milling of flour does not hurt our citi-
zens-and I can prove it does not hurt the farmer-it certainly is of
-some benefit to the country at large and not only to the millers that
are performing that service. If you remove the consumption of the
product of our American farmers, gentlemen-and we are increasing
,consumption by keeping American labor employed-we will have to
move to Canada if changes are made. You certainly realize that
there are more people eating our products, more people that are
Making things for us ofoutside articles.

Here is a point that I want to bring out right here. You realize,
gentlemen, that for our mills, accustomed to handling foreign trade,
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having our agencies all established, we are in a position to grind
American wheat for our export business if there is any possible chance
of doing it. If those mills did not exist we would not be interested
in the export business-

The CHAIRMAN. The reason I called your attention to it was that
I wanted your explanation.

Mr. PILLSBURY. Some figures were read yesterday showing that
American wheat had been ground in Buffalo. There are always ex-
ceptions in a small way to the rule, but practically that wheat was
put in with a mixture'of Canadian wheat to be shipped to certain
countries that do not demand quite as good a flour as 100 per cent
Canadian wheat. I am willing to state that 90 per cent of the number
of bushels you read, something like 1,500,000 to 3,000,000 bushels a
year would not have moved for export any other way. It was carried
along by something that helped to move it out of the country.

Senator SACKETT. Do those additional costs that you have at
Buffalo due to inability to export your feed make up the difference
between the cost of milling flour in Canada and at Buffalo?

Mr. PILLSBURY. You mean, for Cuban consumption?
Senator SACKETT. Yes.
Mr. PILLSBURY. No; they give us an advantage in Cuba.
Senator SACKETT. What is, then, the selling price of Canadian

flour milled in Cuba compared with your Buffalo flour? Do they
sell at the same price?

Mr. PILLSBURY. Our selling price is made by the Canadians to-
day. In other words, the Canadian sells as cheaply as he can and
we meet his price.

Senator SACKETT. In other words, the Canadian miller absorbs
from his profit the difference in cost of production between Canadian
milled flour and your Buffalo milled flour?

Mr. PILLSBURY. He produces his flour, Senator, cheaper out of
Canadian wheat than we do but you might say that is his advantage
to help meet the preferential tariff we get in Cuba.

Senator SACKETT. Whatever difference there is left he has to take
out of his profit?

Mr. PILLSBURY. Yes, sir.
Senator SACKETT. How is it in regard to Southwestern wheat?
Mr. PILLSBURY. They are milling a different article.
Senator SACKETT. They do sell at the same price, approximately?
Mr. PILLSBURY. Ordinarily the southwestern flours sell at ap-

proximately the same.
Senator SACKETT. They have to make up that difference, also, out

of their profits?
Mr. PILLSBURY. They really do not compete with southwestern

flour. The southwestern flour that goes to Cuba is not a com-
parable type; it is a different type for different purposes.

Senator SACKETT. I understand that, but yet they sell there side
by side and they sell at the same price?

Mr. PILLSBURY. Certainly.
Senator SACKETT. And whatever losses the Canadian has to accept

has to come out of his profit?
Mr. PILLSBURY. Yes, sir.
Senator SACKETT. Even if he has to go down to cost?
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Mr. PILLSBURY. He goes down to cost and below, I think, at
times. But you can not stop the Canadian miller doing business
with Cuba. If he wants to sell below cost that is something that we
can not legislate against.

Senator SACKETT. I appreciate that.
Senator EDGE. Following up that question, without considering

the southwestern miller or the Buffalo miller in any special class, i
this amendment were adopted would the net volume of business.
whether it is in the Southwest or in the Buffalo district, be increased
or decreased?

Mr. PILLSBURY. To the American miller?
Senator EDGE. Yes.
Mr. PILLSBURY. It would be enormously decreased. There might

be times, Senator, when for a week or two weeks or a month there
would be a slight chance to slightly increase Southwestern shipments
to Cuba. Take speculation, for example. Here we are with a surplus
of actual wheat on hand to-day. The price is going up day by ay.
Why? Because there are speculators who think that six months from
now there will not be a surplus.

Senator EDGE. In other words, the adoption of this amendment
would terminate a business now in existence in some sections of our
country?

Mr. PILLSBURY. That is correct, sir. We think we have got enough
reputation to get enough merchants and keep a small percentage of
them at a premium because of our name, but if you know the way
bakers buy-they do not pay very much for the premium of a name;
it is the analysis of the flour.

Senator BINGHTAM. Can you not move to Canada and get the
advantage of milling in Canada and the cheaper labor costs there,
and then ship to Cuba?

Mr. PILLSBURY. We most certainly could, Senator, but we have got
an investment in Buffalo of something like five or six million dollars
which we invested in good faith under the laws of our country that
have been in existence for years.

Senator BINGIJAM. If you did move to Canada of course the laborers
in your Buffalo mills would lose their jobs?

Mr. PILLSBURY. They would move to Canada. We would prob-
ably take our men right over the line and go to Port Colborne, just
across the river-you can see it from Buffalo-and we would move
over there.

We have had the Cuban advantage since 1902 which was long
before the present export conditions that I outlined in the history of
our business made it necessary to grind any Canadian flour.

Senator SACKETT. This amendment only goes to the Cuban matter.
Mr. PILLSgURY. It only affects a proportion of our export busi-

ness that goes to Cuba, certainly. I
Senator THomAs. Are the millers united in opposition to this

amendment?
Mr. PILLSBURY. No. I think the only millers that are in favor

of the so-called amendment in the House--I think it is the Garner
bill-I am not sure of the name of it-are the millers in the South-
west who I think quite honestly believe that they would be benefited
to some extent if the present conditions were changed. Being a
large owner of mills in the Southwest myself and being constantly
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in touch with our agencies all over the world in order tolknow what
we can get for flour, we are willing to swear on oath that the ad-
vantage that they think they would get would be practically nil.

Senator SACKETT. You do not think that your Southwest mill in
Oklahoma would reap anyadvantage?

Mr. PILLSBURY. NO. We certainly would like to export flour from
Oklahoma. As I said before, we never made a move to grind bonded
wheat until we were absolutely helpless, where we had to do it.

Senator SACKETT. Of course your interest in Buffalo is much larger
than it is in Oklahoma, is it not?

Mr. PILLSBURY. Not so very much larger. We have a capacity
in Oklahoma and Atchison, Kans., that is quite comparable to our
Buffalo capacity.

Senator SACKETT. The interest in the amendment goes all through
the soft winter wheat belt, does it not?

Mr. PILLSBURY. It does. You see history always means a change.
Before the Southwest ever did any business in Cuba the Southeast
used to do it. Then their flours became unsatisfactory for the pur-
poses desired and the business moved some to Minnesota and the

uthwest. We used to do a large Cuban business in Minneapolis
when we were on a world basis on these same types of wheat; but
when we got off the world basis Canada took the business away, and
the Southwest has probably been injured in their business more,
I think, by the fact that the Cubans have gradually gotten their
taste or their appetite up to the use of this very high-class Canadian
product.

Senator SACKETT. You have stated that the baking trade is taking
away from home baking very largely.

Mr. PILLSBURY. Yes. The bakers themselves to-day make very
excellent bread. You can remember the time when bakers' bread
did not taste anything like that made at home, and that change is

going on all over the world.
Tfi CHAIRMAN. As I understood one of your answers to the Senator

from Kentucky, you stated that this applied to Cuba. If I am not
mistaken, the question now has been raised by Germany, under the
favored-nation clause, whether it should not apply there as well.
The matter is not settled and it may be a question in the future as to
different countries with whom we have a favored-nation clause.

Mr. PILLSBURY. That would apply to everybody in this country.
The CHAIRMAN. As I understood you, in your answer to the

Senator from Kentucky, you said that it would only apply to the
Cuban flour.

Mr. PILLSBURY. If there is any chance of this country getting a
preferential tariff from Germany it certainly might apply here-

The CHAIRMAN. The question is already raised.
Mr. PILLSBURY. I can tell you this, gentlemen, that while we are

considering our tariff here, the countries abroad are not very much
asleep. I think Germany is raising her tariff, or proposing to raise
it, on American flour right at this time.

Senator ]HARRISON. is not that natural?
Mr. PILLSBURY. Quite natural. I am not complaining of it.
S senator SIMMONS. Mr. Pillsbury you told us that your export

trade to a very large extent depenAed upon your getting this Cana-
dian wheat under unreasonable conditions?
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Mr. PILLSBURY. Yes sir.
Senator SIMMONS. Te product that you export is a mixture of

Canadian wheat and American wheat, is it not?
Mr. PILLSBURY. Our principal business and the principal business

in Buffalo, is shipping brands that we Lave established years ao
on this high protein spring wheat, so that you might say that the
most of the flour shipped in Buffalo is exactly the same as Canadian.
It is 100 per cent Canadian wheat.

Senator SIMMONS. There is very little American wheat mixed with it?
Mr. PILLSBURY. There are 1,000,000 to 3,000,000 bushels of wheat

a year that are mixed in at the mills at Buffalo by certain ones where
they do not demand quite as good a flour its the leading Pillsbury
brands, for example.

Senator REED. You told us that your milling costs in Buffalo were
higher than those in Canada, working on the same wheat, disregard.
ing the amount you pay the bonded warehouse employees. Are
your American mill costs higher?

Mr. PILLSBURY. According to the Department of Commerce,
they are.

Senator REED. Why is that?
Mr. PILLSBURY. I think perhaps they run their mills with perhaps

slightly cheaper labor or they have less taxes to pay or something;
I do not know. The Department of Commerce indicates that the
cost of milling is less in Canada than it is in this country.

The CHAIRMAN. Fifteen cents a barrel?
Mr. PILLSBURY. Fifteen cents a barrel.
Senator REED. But you do not know why that 15 cents difference

exists?
Mr. PILLSBURY. No, Senator; but I know this, that the duty we

pay on the by-product is 9 cents a barrel, and cost in the average
size mill, under the requirements of your act, is around 15 cents a
barrel. So I know there is a 20-cent difference with the sum of those
two figures.

Senator REED. That is caused by legislation. But I understood
you to say that your operations cost more in this country than the
Canadian operations cost.

Mr. PILLSBURY. I have only the information that the chairman
has, Senator.

Senator WALSH. IS your by-product mill feed?
Mr. PILLSBURY. Yes, sir.
Senator WALSH. What percentage of your business is the by-

product business?
Mr. PILLSBURY. The so-called offals, generally speaking, consti-

tute about 80 per cent.
Senator WALSH. What does that represent in bushels?
Mr. PILLSBURY. In 100 pounds of wheat there would be 70 pounds,

of flour and 30 pounds of by-product.
Senator WALSH. You sell that by-product to the farmers of New

York, Pennsylvania, and New England, and on the eastern seaboard,
wherever you can ship it from Bualo?

Mr. PILLSBURY. Yes, sir.
Senator WALSH. What is the rate of tariff duty upon that?
Mr. PILLSBURY. Seven and a half per cent.
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Senator WALSH. So all the farmers who buy that by-product must
pay that duty to you?

Mr. PILLSBURY. They pay it through us. As a matter of fact.
Senator, we ship a lot of by-products made out of domestic wheats
into the same market where we pay no duty, but the price to the
farmer is the same. We pay the duty, but our selling price is natur-
ally what the market price is.

Senator SACKETT. What proportion of the Buffalo mill shipments
go to Cuba?

Mr. PILLSBURY. About one-sixth of the total export of the bonded
Mill.

Senator BINGHAM. That includes everybody's mills?
Mr. PILLSBURY. It includes everybody.
Senator BINGHAM. Senator Sackett asked you with reference to

the proportion of your Buffalo mills.
Mr. PILLSBURY. Of our total milling in Buffalo?
Senator BINGHAM. The output of your Buffalo mills.
Mr. PILLSBURY. We have a large domestic operation there. I

could not give the total. Our exports may be away up one year and
away down another.

Senator SACKETT. One-sixth of the total export of this flour that
is milled in bond goes to Cuba?

Mr. PILLSBURY. .Yes, sir.
Senator SACKETT. When you sell this by-product to the farmers

you have absorbed that in the price of your flour, I suppose?
Mr. PILLSBURY. In the price of our flour?
Senator SACKETT. To everybody that you sell it to.
Mr. PILLSBURY. This duty we pay is on the resulting by-product

of the Canadian wheat which has to be 100 per cent exported. There-
fore we must add that duty. The by-product value reduces the
amount of the duty-

Senator BINoHAM. With reference to this feed that you sell to the
dairy farmers, of course you must sell a great deal that is from
American wheat?

Mr. PILLSBURY. Yes, sir.
Senator BINOHAM. That sells at the same price, does it?
Mr. PILLSBURY. Exactly the same price.
Senator BINOHAM. It costs you different prices?
Mr. PILLSBURY. The Canadian miller sells his feed in his own

country quite largely, although there are times when the Canadian
miller is forced to also export more feed to our country, and that comes
down from the same section as the by-product that we sell. But,
generally speaking, the amount of that varies. The amount of the
total is not large.

Senator SACKETT. But it does account for some of the difference
in cost of production between the Canadian seller's price and your
price?

Mr. PILLSBURY. Yes. We are at a disadvantage with the Canadian
miller.

I want to be perfectly fair.
Senator SACKETT. I just want to get the fact. I am not criticizing

you at all, but simply bringing out the fact that when you say the
cost of production is lower m Canada than it is in your bonded' mills,
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the differences in the feed and the absorption of the tariff accounts for
some of it?

Mr. PILLSBURY. Certainly.
The CHAIRMAN. Mr. Pillsbury, is there anything else you desire t*

PLLSsBURY. No. I have lots of other information, but: |

think I have taken enough of your time. Thank you very much. -,

STATEMENT OV W. L. HARVEY, REPRESENTING THE INTE8
NATIONAL MILL CO., MINNEAPOLIS, MINN.

(The witness was duly sworn by the chairman of the committee.)
Mr. HARVEY. I represent the International Milling Co. I can

approach this subject from a little different angle, perhaps, than Mr.
Pillsbury, owing to the fact that our company are Canadian mille"
in rather a large way as well as United States millers, though I think
my conclusions will be the same as his.

Our constituent companies in the United States have been in busi.
ness some of them 35 or 40 years-five mills in Minnesota and Iowa and
the West, a mill at Buffalo, N. Y., and for 21 years we have had mill
in Canada, beginning with a small mill and gradually increasing our
capacity by buildingmills at various points, until at this time we are
one of the three or four large Canadian producers,

On account of the growth of our Canadian export business it was
necessary again to increase our capacity about four years ago; and
we considered very carefully whether to build this additional capacity
on the Canadian side of the line, as we had heretofore, or whether to
build a mill at Buffalo, where, under the same roof, in another unit,
we could make flour for the domestic trade and also take advantage
of the milling-in-bond provisions which have existed in the United
States tariffs for so many years, and in that way take care of our
additional Canadian export business.

Instead of building a small domestic unit at Buffalo and a larger
export unit on the Canadian side of the line, it seemed to us more
economical and better to build the two units at Buffalo, even though
there is a slight difference in favor of milling Canadian wheat in
Canada for export.

Senator THOMAS of Oklahoma. Explain that difference, please.
Mr. HARVEY. I think Mr. Pillsbury has explained the difference

to some extent-the duty that we pay on our feed, the cost of handling
the matter in customs, and the fact that at many points in Canada
labor is a little cheaper, and I think in general a little less labor is
used. The difference, however, was not so important as not to be
overcome, we thought, by the economies of having all our operations
east of the Lakes in the one unit. That unit at Buffalo was finished
about two years ago, and to date we haye spent about two and a half
million dollars on it; and our operations there have been, since we
started, about 65 per cent export of flour produced in bond from
Canadian wheat.

Senator BINGHAM. How much of that goes to Cuba?
Mr. HAnveY. Not as large a proportion as that of some of the

other Buffalo mills; I should say not over 12 or 15 per cent. The
Ireater part of our business has been developed in other directions.
We operate this export capacity, this bonded capacity at Buffalo,
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pitotically as a unit. It is practically pooled with our Canadian
capacity. In figuring what flouy we have to offer forfuture shipment
" figure the total capacity available for export from both our Cana.
dimn and our bonded unit at Buffalo, and we make at Buffalo the
ame kind of flour from the same wheat under the same products-
control and in the same way, so that the flours are absolutely inter-
changeable. We use the same brands of flour to quite an, extent.

Senator REED. Does it cost you more to make it in Buffalo?
Mr. HARVEY. A trifle more, Senator.
Senator REED. Why?
Mr. HARVEY. A part of the additional cost is due to the duty that

we pay on the feed in Buffalo; a part of it is due to the cost of the
customs supervision; and a part is due to the fact that our general
labor and milling costs are a trifle lower in Canada than they are in
Buffalo.

Senator HARITSON. What do you mean by a "trifle"?
Mr. HARVEY. By "a trifle " I mean, according to our own records,

about 10 cents a barrel. I had occasion to look up those figures a
short time ago, and that was what our own records show. I believe
the Federal Trade Commission shows 15 cents a barrel as a result of
their investigations; and, of course, the costs would vary in different
companies. Other companies may have a lower cost than we.

As I have said, those flours are absolutely interchangeable; and we
can not tell,- when we sell for future shipment, whether that flour that
we sell for export will go from our Canadian mills or will go from our
bonded unit at Buffalo. There are two exceptions to that. One
aeption is the British West Indies, where there is a preferential
tariff between Canada and those islands which gives a preference of
60 cents per barrel to flour shipped from Canada to the British West
Indies. The other is Cuba, where there is a preferential duty at the
present time in favor of the American manufacturer.

Senator HARRIsoN. Do we ship much flour to the British West
Indies?

Mr. HARVEY. Not now; practically none. That business has prac-
ticaly disappeared since this preference, which is only a matter of the
last our or five years.

Senator BINGroAM. But you can ship flour from your Canadian
mills and get the benefit of it?

Mr. HARVEY. Oh, yes. We participate in that business from our
Canadian mills; and, conversely, we can not ship to Cuba from our
Canadian mills on account of the Cuban preference.

Senator SACKETT. Some Canadian mills do ship to Cuba; do they
not?

Mr. HARVEY. Yes.
Senator SACKErT. Why can not you, if they do?
Mr. HARVEY. Because we are unwilling to ship to Cuba on account

of the preference to Cuba.
Senator SACKETr. It would cut down your profits to practically

nothing if you did?
Mr. HARVEY. Exactly. There would be no occasion for dogit

when we have the bonded unit at Buffalo as well as the Canaan
mills.

Senator SACKETT. You think, then, that if this milling in bond were
prohibited to Cuba, Canada would take the business?
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Mr. HARVEY. I feel satisfied that Canadian flour or flour of Caii.
dian origin, flour made of Canadian wheat, would continue to move to
Cuba in at least the same volume that it is moving now, no matte
what you do no matter whether you adopt that section of the House
bill as amended in the House or not.

Senator SACKE-TT. Would the Canadian flour take the place of what
was eliminated from the Buffalo mills? That is the point.

Mr. HARVEY. I think it would.
Senator BINGRAM. In other words it is a case where you believe

that the Cuban bakers have learned to use a certain type of flour
which suits them and their customers, and they will continue to use
it no matter what we do?

Mr. HARVEY. Exactly. The only effect, so far as I can see, wold
be to allow the Canadian mills to come in there on an equal basis, in
the same way that if they abrogated the preference which they have
in the British West Indies we vould be able, from our Buffalo bonded
unit, to participate in that business alotig with them. That, I think,
would be the only effect. 1:;.

Senator THOMAS of Oklahoma. If the House provision should Rit
be agreed to, it would result, would it not, in Cuba getting her wheit
and flour at a cheaper rate?

Mr. HARVEY. I think it would.
I understand that in addition to this amendment made in the

House, Senator Wheeler, of Montana, has given notice of an amend,
meant to be offered to this bill in the Senate which would eliminate
milling in bond entirely.

Senator BINRGAM. Do they raise the same kind of wheat in Mon.
tana that they do in Canada?

Mr. HARVEY. They do to some extent; yes. They raise a number of
varieties of wheat in Montana, and some of them are comparable to
the Canadian wheat.

Senator BINOHAM. Are the qualities of the Canadian wheat due to
climatic and soil conditions, or to some other conditions?

Mr. HARVEY. We do not know, but we think they are largely due
to climatic and soil conditions. Hard wheat has always been gener.
ally grown in northern localities, and we think that that is the casm

Senator HARRISON. All that the Wheeler amendment would do
would be to put out of business these concerns that import their
Canadian wheat and make-flour out of it? Is not that so?

Mr. HARVEY. That is my judgment-that it would have no effect
whatever so far as the American farmer or the American miller is
concerned. I am aware that some of the millers in this country,
located in the Southwest, believe differently; and I think they are
honest in their opinion. I certainly give them credit for it. We
have mills where we can grind southwestern wheat in this country.
We have mills where we can grind northwestern spring wheat in
this country; and if it were possible to continue that Cuban business
we would participate in that business if this amendment were adopted;
but I do not believe it would. I believe the only effect would be to
divide the business with the Canadian miller-that is, in about the
present volume that the wheat is moving.

Senator HARRISON. I understood from Mr. Pillsbury that if we
stopped the importation of Canadian wheat into this country, and
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this bond provision were repealed we would lose a large part of this
Canadian flour trade; that Canada would grab it back.

Mr. HARveY. I do not see any othur way out of it.
Senator BINGHAM. That is on account of the 42-cent duty on

Canadian wheat; is it not?
* Mr. HARVEY. Yes, sir. We would be exporting wheat of com-
parable grades from the United States now if the price were on a
world basis.

Senator EDGE. I wish you would discuss the Wheeler amendment
a little further. I should like to hear you discuss it.

Mr. HARVEY. I think I have explained enough of the Way Our
operations are conducted at Buffalo to show you that the only
result of the Wheeler amendment would be to injure an American
industry, I will say in this connection, gentlemen of the committee,
that one of the reasons why we hesitated in building that capacity--
that bonded unit, at least-at Buffalo, was the agitation in Canada
for an export duty on wheat to be exported to a country for milling
in bond, meaning, of course, the United States. Being a Canadian
miller as well as a United States miller, though we *are of course an
American company, we were very familiar with'all that agitation-
and at one time we were a little bit alarmed, because they seemed
able to get the ear of the Canadian pirss in the eastern manufacturing
sections and the Canadian financia! papers, and they seemed to be
snaking quite a bit of headway. But when they got to the Canadian
Parliament, the balance of power, of course was held by the western
farmer; and the western farmer was not Willing to do anything or see
anything done which would hamper the free movement of his wheat
in any direction or to any market.

So, after giving it full consideration, we decided that that possibility
was rather remote, because it looked as though the -balance of power
would be held, so far as we could see, for generations by the farmers
in that immense territory in the Canadian west which is capable of
almost unlimited further development, capable of growing not merely
five hundred millions of wheat, as they did last year, but a billion, a
billion and a half, or any amount of wheat that the world requires,
just as soon as they can get transportation to that territory and as
soon as there is a demand in the world's markets for it..

I was talking to a Canadian miller friend of mine a short time
ago-a man who had been quite active in trying to get this legislation
through the Canadian Parliament, but, nevertheless, a good friend of
mine-and I said to him, "Well, it looks as though our American
Congress is going to give you the protection you have been after so
far as your principal competitors in the bonded mills of the United
States are concerned." He said, "Oh, no; nothing like that is going
to happen. I have not believed in Santa Claus for a good many
years." ILaughter.1

That seems to be the only effect of the adoption of the Wheeler
amendment; it would be to play the Santa Claus to an industry in
another country, and to give to them the protection which they
clamored for from their own government, and which their own
government has denied them.

Senator BINOHAM. Mr. Harvey, I should like to ask you about this
question of flour. Do the American bakers demand as high a grade of
our as the Cuban bakers?
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Mr. HARvEY. They demand a very high pade of flour,, and , #i
is the reason that to some extent the protect tve tariff is opera iIwo
this country-because the supply of that kind of flour is limited, am
the price is bii up on that kind of flour in order to supply the deo
from the American bakers.

Senator BINOHAM. Where is the kind of wheat grown in this country
that suplies that demand?Mr. HARv.Y. The higher-protein wheat is grown not only in tJA
northwestern United States-that is, Minnesota, the Dakotas, ad
Montana-but it i also grown in Kansas, Oklahoma, the panhand
of Texas, and to some extent, a lesser extent, in Nebraska.

Senator BINGHAM. If we were to do away with the 42-cent duty
on wheat, which we have been told on the floor of the Senate a great
many times did not amount to anything and did not help the farn.
would there not be a greater demand for Canadian wheat from dg
northwest region that grows that high-grade wheat?

Mr. HARVEY. The effect, of course, would be to pool the cropsq
the two countries, and to wipe out any differences existing on cow
parable wheats in the two countries, and naturally to lower the lev4
of the premium which now has to be paid on the higher-protein wheats,
because the supply would be so greatly increased.

Senator BINGHAM. Then is it correct to say that the bakers demand.
ing that high-grade, high-protein wheat would be glad to see tw42-cent duty taken off, so that they could get that kind of whe
flour at a cheaper rate?

Mr. HAvEY. I should think they might, if they took a narrow
view of it.

Senator WALSH of Massachusetts. So would the bread consumers
of the country. .

Mr. HARVEY. Yes; I think they might. On the other hand, if tb0
bakers are willing to sacrifice some of their interests to the good of
the country, and believe that the good of the country is best served
by protecting and helping the agricultural interests, then I should
say they were taking a broad view of it.

Senator BINGHAM. I have heard the statement made so many
times that the 42-cents-a-bushel duty on wheat did not amount to
anything, did not help the farmer, that I wondered why we should not
take it off.

The CHAIRMAN. Perhaps the figures here when we did have free
what will answer that question Senator. In 1920, when we had
free wheat, there were 35,712,035 bushels of wheat shipped into Amer
ica from Canada, whereas in 1927-

Senator WALSH of Massachusetts. In there any dispute about that?
Have we not always agreed that a certain group of wheat-producers
benefited by this tariff? Is there any dispute between any of the
members of the committee about that fact? 0'

The CHAIRMAN.. This is for the record only.
Senator WALSHi of Massachusetts. I am referring to what the Sena-

tor suggests about the Democratic members of this committee saying
that this is not a benefit to the farmer.

The CHAIRMAN. In 1926 there were 451,029 bushels of wheat
shipped into America from Canada; in 1927, 21,299 bushels; and in
1928, 224,133 bushels.
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ISedator WALes'of Massachusetts. So far as I am concerned, there
iS io doubt whatever that the duty on wheat is a benefit to certain
farmers raising wheat in certain States in this country, and operates
decidedly to their advantage.

S Senator HAuRRsON. Mr. Chairman, while you are putting that in
the record, do you not think it advisable to put in the record also
that following the proclamation of the President increasing the tariff
on wheat, wheat went down 9 cents in the United States during the
next week? -

The CHAIRMAN. That was not on account of the tariff at all.
Senator HAR.msoN. Oh, of course not.
The CHAIRMAN. The Senator knows it was not.
Mr. HARVEY. The matter has been pretty well covered by Mr.

Pillsbury, and I have added what I think I can; and I have no excuse
for taking any more of your time unless some of the members of the
committee or yourself have further questions to ask, Mr. Chairman.

The CHAIRMAN. Thank you.
Senator CONNALLY. May I ask the witness one question?
The CHAIRMAN. Certainly.
Senator CONNALLY. A moment ago you stated to Senator Bingham

that the Cuban bakers insist on getting the Canadian wheat.
Mr. HARVEY. I said, Senator, I think, or meant to say, that the

Cuban bakers were educated to a type of high-protein wheat; not
necessarily Canadian, but high-protein wheat.

Senator CONNALLY. Well, we have that? We produce that wheat
here?

Mr. HARVEY. Yes, Senator; we produce it here.
Senator CONNALLY. So if the Cuban has just got to have that

better wheat than our ordinary folks have, he could get that from
the American millers out of American-grown wheat if you did not
h~ve this 20 per cent reduction on your Canadian wheat when you
crry it to Cuba; could he not?
6r. HARVEY. Senator, if the American miller could find any wheat

in this country at a comparable price which would enable him-
. Senator CONNALLY. This is better wheat; and lof course you are
not going to give the Cuban a better wheat than we folks here eat
at home and not make him pay more for it; are you?

Mr. HARVEY. Certainly not; but I can only judge the future by
the past on that, and I made the bald statement that I thought
there would be no increase or no appreciable increase in the amount
of wheat of American origin that would go to Cuba, no matter What
was done with this amendment.

Senator CONNALLY. I know you did.
_Mr. HARVEY. And I will amplify it a little further, if I may. Our

own records show, and Mr. Henry has some figures which he will
present, that for a period of several years past the price of a compar-
able wheat in the United States as compared with a comparable
wheat in Canada was higher by an amount considerably greater
than the Cuban preference; in other words, that if the preference
were done away with the bakers in Cuba would still get flour of
Canadian origin; and the only difference that I can see would be
that they would get it more largely from Canadian millers, and less
from the millers that are now supplying it under the preferential
section of the treaty.
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Senator CONNALLY. The upshot of the business is that youJ b,
getting the milling-in-bond privilege, bring yourself within 't6'
American protective-tariff structure- do you not?

Mr. HARVEY. Yes, sir. It is an American industry. I
Senator CONNALLY. When you ship that flour to a foreign country,

you pair no import duty, of course, to the United States?
Mr. HARVEY. No.
Senator CONNALLY. But by bringing yourself within the Americz

protective,tariff system you get the advantage in Cuba of the prefer.
ential right which the American product is supposed to get?

Mr. HARVEY. Yes, Senator.
Senator CONNALLY. And yet you are selling them, under that pro.

tective shield, Canadian wheat and not American wheat?
Mr. HARVEY. Yes, Senator.
Senator CONNALLY. And your mill gets that much edge over the

Canadian mill?.
Mr. HARVEY. Yes, Senator. It is true that that protects an

American industry against a foreign industry.
Senator CONNALLY. And practically no other mills outside of Buf.

falo are benefited by this provision?
Mr. HARVEY. They can be.
Senator CONNALLY. I am talking about whether they are or not.Are they? ':

Mr. ARVEY. They are not benefited and they are not injured,
Senator, so far as I can see.

Senator CONNALLY. I did not ask you about the injury. I aske4
you if it is not a fact that there are no other mills that are benefited,
except in the area around Buffalo, by this preferential provision that
you now enjoy? . ;if

Mr. HARVEY. That, I think, is true at the present time.
* Senator HARRISON. Before you take your seat, Mr. Harvey, would

you mind telling the committee whether your concern or Mr. Pills.
bury's concern makes the best flour? [Laughter.]

Mr. HARVEY. I should be very glad to do so if Mr. Pillsbury were
not .ere. [Laughter.]

STATEMENT OF FRANK S. HENRY, REPRESENTING WASHBURN.
CROSBY CO. (INO.), BUFFALO, N. Y.

(The witness was duly sworn by the chairman.)
Mr. HENRY. I am president, Washburn-Crosby Co. (Inc.), Buffalo.
Mr. Chairman and gentlemen of the committee I do not wish to

repeat any of the testimony given in favor of the continuance of
milling in kond with privilege of drawback that was given by the other
witnesses who appeaid to-day. But certain facts in connection with
that matter were not expounded, and I would like the privilege of
explaining this before being questioned, if I might suggest that, in
order to save the time of the committee.

Stripped of all side issues, the only question before the committee
is, shall the milling of wheat into the form of flour for export be con-
ducted from the United States with flour manufactured in the United
States mills or manufactured in Canada?

And in connection with that, if it is to be the case that the flour is
to be manufactured in Canada and not manufactured in bond with

2M
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the privilege of drawback in the United States, both of which privi-
leges are attacked in the bill as it passed theHouse in connection with
sections 311 and 313, then are we to be denied that principle, which I
understand is always incorporated im a protective policy, known as
improvement trade? I will not take the time here to define that
term, because you are all familiar with exactly what it means.

Improvement trade presupposes in its application of the tariff the
administrative features that will put it into execution.

And the administrative features are covered by sections 311 and
318. One is a corollary of the other. You can not take one withouttaking the other.

The industries of the country, in order to be fully benefited by the
principle of improvement trade must have the opportunity of selecting
inder which section they shall operate. The thousands of articles
that receive the benefit, and the very proper benefit of improvement
trade, include or cover the inclusion of a small percentage only of
imported raw material, and it is far more convenient for them to
operate under section 313 with the privilege of drawback.

On the contrary, the American miler, in order to receive the benefit
of the improvement trade principle, finds it beneficial to operate
under section 311, and therefore his operations have been designated
and commionly known as milling in bond.

The term "milling in bond" is, in a way, a misnomer, in that it
directs the attention of the person hearing it or the person reading it
from the term "manufacturing in bond," which is more commonly
known to the country and which illustrates the operation of the
protective tariff.

In the export of flour from this country there are three general
divisions. In the past seven years our export flour trade has de-
creased from 1921 to 1928 approximately 5,000,000 barrels. At the
same time the Canadian trade has increased 4,000 000 barrels.
. It is manifest to me, and, I think, to other millers engaged in the
trade-and I have been in the trade for nearly 40 years, and nearly
all of that time connected with the export business-that we have
simply shifted to Canada 4,000,000 barrels of our trade, and we are
1osinig the balance of it.
-It is merely a question of time when the enormous crop of Canadian

wheat of high quality, as explained by preceding witnesses, will so
act upon the market that we will be driven out entirely.

It therefore becomes essentially necessary to the protection and
preservation of a very important industry that it should not be selectedas one of the many industries or the industry of the country which
comes under the improvement trade practice to be selected as aret.
Believe the title of the bill is to encourage industry. And it

hardly seems that we should emulate the historic action of, I think it
was, Napoleon, or some other famous character of history, to encour-
age the others. We don't want to occupy the position of that general.
The milling trade would rather go along with the rest and fight in
the ranks.

The value of the trade might be illustrated quickly by figures.
The total exports of the United States in the form of flour are approx-
imately $85,000,000, and that export divided into three general

I .I
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divisions--$35,000,000 ;representing -the operation 'of the so-ea&W
bonded mills, who are in the stream of 140,000,000 bushels of Cans,4*
wheat bound for Europe *md which must go;to Europe as wheat unja
it is tapped on its way, and such tapping without any detrnmenub
the farm erof the United States, without any detriment to any citiut
of the United States but to the benefit of the entire industry oftk
United States, and particularly the Amrican industry, it. canli
tapped on its way and receive the benefit of the improvement traa*
which we all understand, of course, to be a protection of Aneriwi
labor, transportation, banking, and. all -of those accessory. operatic
$35,000,000 of that trade, then, is received from the bonded mills6

On the Pacific coast we have a, large export trade to the 'Orisz(
amounting to 3,700,000 barrels, approximating invalue .$25,000,W,

That trade at the present time, however, is threatned by'Canadi'
competition of flour made from wheat of a similar character raised i
the western part of Alberta. And that, as I say represents abo%
$25,000,000 of trade, leaving -$25,000,000 for all other classes: Al
export flour from the United States. . 1 3 - 111,

It would be necessary to take too much time to go into the detags
of what constitutes that remaining portion. You *a-not say that
is low grade flour; you can not say that it is made from low prote6
wheat, you can not say that it is made from poor wheat. It is whs
is left in the- process of milling or farming tha may go out as flour,
flour produced from 4.6 bushels of wheat as a low protein flour, or|t
may go out as the wheat itself or it may be merely that remnant of
the lower grades-which we cal in our trade clears first and second
clears, that go out in flour but incorporated in all of our statistic
back into terms of wheat by multiplying by 4.6 bushels, whereas not
more than two bushels are taken for manufacturing it.

But for the purpose of our argument it is necessary to make-
differentiation. But all that is left is practicalloy 4,000,000 barrel
of flour that is exported from all parts of the Umted States to all of
the world.

It has taken us 52 years in our business to build up a foreign tra&
which we have developed in 80 countries and subdivisions. It hi
meant the development of an organization abroad which has dragged
to foreign markets the wheat of Americv in the form of flour under
trade-marks and established brands, as suggested this morning by Mr.'
Pillsbury in connection with his business.- -

The wheat going into such flour in a large number of those count.
tries would never have left this country otherwise.

In our bonded operations the approximate quantity of wheat
imported -from Canada and receiving the benefit of the improvement
trade practice approximates 15,000,000 bushels per year.

The amount of domestic wheat going out in addition to that, and
by reason of the operation, and which could not go out under any
other circumstances to foreign countires, is 3,000,000 bushels.

So by the operations we nave benefited the American farmer by
the ability to raise to the proper standards in certain markets hs
3,000,000 bushels of low protein wheat by blending it with the higher
protein wheat of Canada.

A mill in Buffalo manufacturing in bond might be compared with
a mill on wheels. To-day it takes into its building Canadian wheat

I
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inibond, grinds the wheat into flour and exportsitinCanada. To-mor-
row it is brought over to the United States, and the very same mill
uses United States wheat for making its flour for export. In that
way we simply replace the Canadian labor and all of the value that
woidd go to manufacturing accruing to Canada instead of the United
States by manufacturing in bond.

It. is possible for us to-day to buy in Canada bags under our marks
fill them with flour made by Canadian mills under our standards, and
ship that flour import it iito this country free of duty and in bond,
the same as wheat, load it into United States railroad cam in bond,
take it to warehouses at the seaboard in bond, and do everything
that we now do. But instead of doing it in Canada we do it in the
United States and to the benefit of. the American industry.

Senator SAoKmzr. If you bought ihat in Canada and got that flour
and brought it in in bond, could you ship it to Cuba under the prefer-
ential duty?
. Mr. Hrmny. We can not receive the preferential duty into Cuba,
but we would be able to manufacture it at a corresponding less cost
than the Cuban preferential, by reason of the 15 cents per barrel
manufacturing cost, 6 cents per bmrel duty on the fee, and- the other
costs of customs practices and the benefits that are derived by the
Canadian miller from the fact he can export his top patent and
receive for it a higher price, the returns of which net him 12 cents a
barrel, on the average, but sometimes it is 22. The whole combina-
tion makes 33 cents a barrel. That is why he is driving us to-day
from the markets of the United Kingdom Holland, and the Euro-
pean countries. Our trade is constantly decreasing.

Senator SACKETT. We are talking about the Cuban situation.Mr. HENRY. We can not talk about that without brining in the
whole picture. With respect to the preference that is given to all
American flour--and ours is American flour that is made from Cana-
dian wheat or United States wheat-we want no preference over any
other flour. We do not deny that preference to any other section.
We have mills in the Southwest, and we would be delighted to have
them operating upon flour manufactured to go into Cuba. But it
is impossible.
(P It was stated by two other, witnesses to-day, and one witness yes-
terday, one being Mr. Helm and the other Mr. Pillsbury, that the
so-called high-protein wheat-and we try not to burden you with the
technicalities concerning it-and high-quality wheat is grown in small
quantities only. in this country that is, relatively small. It is grown
in Kansas, it is grown in OklaMoma, it is grown in Texas. We have
mills there in those sections. It is also grown in the Northwest, and
we have mills there. But it goes entirely into domestic consump-
tion, because it does not meet the world level of prices. You can
not do an export flour business, regardless of any theory, unless you
meet the world price.

None of that wheat is available for us to manufacture and ship in
competition with the flour made from Canadian wheat, that is, mto
the Cuban or any other market.

Senator SACKETT. Doesn't some of it go in in competition?
Mr. HENRY. Not that type of flour; no, sir.
Senator SACKRTT. Some other type of flour?

I
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Mr. HENRY. The type of flour I was describing earlier, which I do
not like to call low grade, but that is what it is. We ship there pa
those types ourselves.

Senator SACKETT. What you bring in from Canadian wheat, then, dot
displaces some of that?

Mr. HENRY. It does not. It does not compete with it in any
shape or form.

It was said this morning by one of the witnesses, I think, that
subsequent to the hearing before the Ways and Means Committee
discussions were held in the Southwest and in the Northwest by miller the
with reference to the character of flour required in Cuba,' and that
several representatives of: the southwestern mills visited Cuba and
learned that they did not require this kind of flour at all. :

Being southwestern millers purselves, and .being particularly far
interested in that matter, we did not consult the other millers down Wot
there, as it is not our custom to do so, but we sent a man down our.
selves. I sent him down. It Was one of the cereal chemists of the Sr
Southwest who stands about as high as anyone in that section. He k
spent several weeks down there and came back and told me that it bei
was undoubtedly a fact; the Cuban baker became used to handling a gre
flour made from high protein spring wheat and he demanded that, can
and we could not ship him high protein wheat from the Southwest
even if we were on the world basis.

As a matter of fact, as the chairman said, there is a hurdle of $1.16
to jump. But we find it to be about $1.40 in our own mills. In
other words, for the same type of flour, assuming it is the same type tur
as the Canadian flour, it costs us $1.40 per barrel more to deliver it goL
in Habana than it would cost delivered out of a bonded mill in
Buffalo. bec

Senator KING. Mr. Henry, does your examination lead you to the ter
conclusion that if it were not for the preferential advantage which sine
we have in Cuba we would be driven out of the flour market in Cuba Mal
for these better products, even though we can produce as high grade thet
wheat in the United States as is produced in Canada? are

Mr. HENRY. We would be driven out.
Senator SACKETT. Of Cuba? unc
Mr. HENRY. We would be driven out unless we were able to go in exti

there on the world level of prices and compete with the Canadians.
Senator WALSH of Massachusetts. I understand the figures to show lai

that 7 per cent of the milling business at Buffalo goes to Cuba only. Vut
Is that right? 135

Mr. HENRY. That is approximately correct, yes, sir. abr
Senator WALSH of Massachusetts. I also understand that import and

40 per cent to 42 per cent of Canadian wheat to the mills. taki
Mr. HEMgY. Their approximate grinding of Canadian wheat in of

Buffalo is 42 per cent of the total; yes. Can
Senator WALSH of Massachusetts. And that you pay a duty?
Mr. HENRY. We pay no duty.
Senator WALSH of Massachusetts. You pay no duty? stall
Mr. HENRY. It is all ground in bond. S
Senator WALSH of Massachusetts. It is all ground in bond? the
Mr. HENRY. Yes.
Senator WALSH of Massachusetts. Is there any Canadian wheat thai

imported and sold in the domestic market? S
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do Mr. HENRY. Very seldom. .We have imported some'ourselves and
lo paid the duty. I think we did last year.

Senator KING. What is the ratio of your domestic grinding for
ier, domestic consumption to your grinding for export?

Mr. HENRY. Do you refer to all of the mills?
any Senator KING. In all of your mills in the United States.

Mr. HENRY. All of our mills in the United States?
1ht Senator KING. Yes.Mr. HENRY. In all of our mills in the United States the amount
101, that we now export is about 14 per cent.;hat Senator SMOOT. That includes your oriental shipments?

and Mr. HENRY. Everything; all Over.

Senator KING. Of course, it is of advantage to the Americanirly farmer to secure as large an export as possible to all countries of the
IWM world?

Mr. HENRY. And to our advantage as well as his advantage. We
-he are his largest customers; yes, sir.
Rd Senator KING. And the greater the prestige of American millers

it because of their integrity, the fine character of their product, the
a greater number of our exports, the higher will be the credit of Ameri.Lat can manufacturers of all products?

Mr. HENRY. Absolutely.
Senator KING. In all parts of the world?
Mr. HENRY. Absolutely.

in Senator KING. Therefore you become ambassadors for manufac
turers as well as agriculturists, if you have a good name and carry
good products?

in Mr. HENRY. I thank you for using that -expression, Senator,
because it is one I would hesitate to use myself, but it is a correct

he term. And millers of the United States who have been exporting*ch since the time of George Washington have a reputation in foreign
)4 markets under their brands which they have established by work on

do their part without any Federal assistance abroad and, therefore, they
are truly ambassadors of American trade.

Senator WALSH of Massachusetts. Of the milling at Buffalo I
understand 58 per cent is for domestic consumption and 42 per cent

in export?
Ar. HENRY. That is the general average throughout all of the

w plants there. The value of the investment in minlsin bonding in
y. Buffalo approximates $20,000,000. The value of their output is

$35,000,000. The wage paid to nearly 1,000 men in all channels,
abroad and at home, m the mills will run approximately a million

t~ and a half dollars a year; and of the cotton of this country there is
taken out in export by reason of our operations cotton bags of a value

n of $1,400,000 to $1,500,000 a year which otherwise would go out of
Canada.

Senator CONNALLY. Does Canada raise any cotton?
Mr. HENRY. I beg your pardon, Senator, but I did not under-

stand your question.
Senator CONNALLY. These bags would still be of cotton, whether

the wheat was raised in Canada or in the United States?
Mr. HENRY. Perhaps so, if they were able to get into those markets

that we have been able to get into.
Senator CONNALLYt I do not see how it helps cotton.

p

8519



830 TARIM AQT O 1989

Mr. HENRY. It does not hurt it any.
Senator CONNALLY. You were citing the fact that these 200,005

bag would go to Canada.
Mr. HENRY. I beg your pardon, Senator. I made no such assew.

tion. yes
Senator CONNALLY. What was your assertion? -
Mr. HENRY. It was to the effect that this export flour o the amount

of $35,000,000 a year is contained in about $1,400,000 to $1,500,000
worth of cotton bags.

Senator CONNALLY. If it was any other kind of flour it would have of
to have a cotton bag, too, would it not?

Mr. HENRir. I presume it would, if it is the kind that requires the! cotton.

Senator CONNALLY. What percentage of your exports go to Cuba? iti Mr. HENRY. Of or exports?
Senator CONNALLY. Yes.
Mr. HENRY. Approximately 10 per cent. E.C
Senator CONNALLY. What do you do with the other 90 per cent?
Mr. HENRY. We ship it to the other 79 countries and subdivisions

of the world. 88sC
Senator CONNALLY. You compete successfully with Canada on

that, do you not?
Mr. HENRY. Not successfully. We are losing all of the time.
Senator CONNALLY. You lose on the 90 per cent but make it up use

on the 10 per cent?
Mr. HENRY. No, sir. Mal
Senator CONNALLY. If you are competing on 90 per cent in other UP

countries with Canada why can't you do it in Cuba?
Mr. HENRY. We do not.
Senator CONNALLY. What do you do?
Mr. HENRY. We are gradually losing in our business. Ourexporta-

tions dropped from 16,000,000 to 11,000,000, and Canada has increased kb
from 6,000,000 to 11,000,000.

Senator WALSH of Massachusetts. Of the total flour exported from L
the United States since 1920 the percentage has decreased from 80
per cent United States production to 50 per cent. Is that true? do

Mr. HENRY. I understand that those are the figures, Senator.
Senator WALSH of Massachusetts. The whole American?
Mr HENRY. Yes; the whole 'American.
Senator SACKETT. If it is only 10 per cent of the total exported to plat

Cuba, then you would not want us to take your argument as to the
investment in the Buffalo mills and the amount of labor as being fee
destroyed because this thing applies only to 10 per cent? thei

Mr. HENRY. I was talking of the whole export trade. far
Senator SAOKETT. But this amendment affects only Cuba.
Mr. HENRY. I was speaking to both section 311 and 313. Section

311 deprives the miller or manufacturer'of that privilege of drawback
in its entirety. . _ .

Senator SACKETT. This particular amendment in this section does Far
not affect your other export trade? to

Mr. HENRY. It affects it in that we are not able to operate and
secure a drawback. We can manufacture in bond. And, at the same
time, notice was given as to an amendment to section 313 by which S
we would be denied the privilege.
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Senator SAOKETT. You are speaking of the whole amendment?

00 Mr. HENRY. Yes, the whole thing.
Senator SACKErr. I wanted to get it clear.

san. Senator CONNAiLY. Did your company declare any dividend last
year?

Mr. HENRY. My company, you say?
Out Senator CONNALLY. Ies.

, Mr. HENRY. Yes.
Senator CONNALLY. I thought you said you were losing money all

lays of the time on tids 90 per cent of the export business?
Mr. HENRY. We might lose on 90 per cent of the export but gain on

the the donestio. ,
Senator CONNALLY. So you are exporting your wheat and sellinguba? it at a loss to the foreigners and making it up on the domestic?
Mr. HENRY. I did not say we were losing money; I said we were

losing in volume of trade.
Senator CONNALLY. I thought you said you were losing money?
Mr. HENRY. You misunderstood me.iois Senator WALSH of MA3.achusetts. I do not think he said that. He

said volume of trade or business.
on Senator CONNALLY. Then I misunderstood him.

Mr. HENRY. I would emphasize that the United States miller uses
every bushel of United States grown wheat that it is possible for him to
use. " /

J) Senator SMOOT. In other words, the statement you have alreay
.1 made about the trade is justified amply by the figures for 1919 as to

ther exportations-26,449,881 barrels, and going down to 1928 there are
11,848,o42.

vr. HENRY. That is correct.
Senator SMOOT. Somebody has lost the trade.

'ta- Senator WALSH of Massachusetts. Is there a difference in the cost of
sed labor at the Buffalo mills as compared with the Southwest?

Mr. HENRY. I am not familiar with that.
1o1 Senator WALsH of Massachusetts. You are not familiar with that?
80 Mr. HENRY. Yes; I think we pay higher wages at Buffalo than *e

-ue? do at the mills in the Southwest.
Senator WALSH. I thought you would know, having mills in both

sections.
Mr. HENRY. Yes; we do. I do not know how it is in all the other

to plants.
the In these operations we produce at Buffalo a very large quantity ofing feed. I do not like to go over that ground again. But the millers

themselves pay the duty upon that, amounting to 6 cents a barrel,
which really constitutes a cost. If we do not furnish the feed to the
farmers of the East we deprive them of some 140,000 tons, I think ition is. Well. it is 200,000 tons of mill feed.

ck We had expected to-day to have here Mr Burritt executive
assistant, Cooperative G. L. F. Exchange-that is the Grange

-es Farmers Exchange-but he left with me a letter which I would like
to submit, if I may.

ind Senator KING. Does he speak for the Grange?me Mr. HENRY. Yes; he speaks for the Grange.
ich Senator KING. I would like to have it read, if there is no objection.
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Mr. HENRY. This is dated Washington, July 15, 1929, addressed
to Frank F. Henry, Hotel Willard, Washington, D. C. . ;

DEAR Mn. HENRY: In view of the fact that the Senate Finance Comnditee
calendar was so full to-day that the question of milling in bond was not reached
and that I am unable to remain over for the hearing to-morrow, I would be
if you would submit the following statement to the Senate Finance Commitee
on my behalf.

The Cooperative Grange League Federation Exchange, which I represent, toa
cooperative purchasing agency buying feeding materials for and manufacturing
approximately 400,000 tons of dairy and poetry feeds for 70,000 farmer-buyeN
in the New York milk sheds. As such, we are large buyers of wheat feeds in
Buffalo.
. We understand that the withdrawal of the milling in bond privilege wili
materially reduce the amount of wheat milled in Buffalo and hence the amount
of the by-product mill feeds available in this market. If this understanding is
correct as this market is the principal buying point for wheat mill feeds by
eastern dairymen, approval of the proposal by the Senate would tend to increase
the cost of dairy feed. The 0. L. F. alone is buying feeds for one fourth of all
the cows and poultry in the New York milk shed. We wish to call this large
buying interest of eastern dairy farmers to the attention of the committee and
to protest any action that will tend to increase farm production costs of such
a large group of farm producers. This would be far from "farm relief."

Thanking you for presenting this point of view to the committee, I am,
Yours very truly, M. C. BURRITT

Executive AssiStant, Cooperative 0. L. F. Exchange, Ithaca, k. Y.
Senator WALSH of Massachusetts. Is it not a fact that the mill

feed produced at the mills at Buffalo is not sufficient for the market
in the East and that large amounts of mill feed is imported from
Canada for New York and New England?

Mr. HENRY. It is a fact. The quantity will run over 100,000
tons per year.

Senator SACKETT. Can you say how it would increase?
Mr. HENRY. I beg your pardon, Senator?
Senator SACKETT. Can you say how much it would increase the

feed bill? He says it woild materially increase it, but he does notsay how Much.Mr. HENRY. If we are cut off from making 200,000 tons of mill

feed at Buffalo that is marketed in the East, and I assume there is
no change in the value of feed from recent valuations, which is approxi-
mately $25 per ton at the frontier, and that there remains in the tariff
a provision now which advances the duty on feed, curiously asked
for by the farmer--he seems to want to really pay more for one of
the manufactured products he purchases-the increased cost would
be $2.50, and as a total that is approximately $500,000.

Senator SACKETT. At what does mill feed produced in this country
sell in the New York milk shed?

Mr. HErjRY. You see, it is delivered in bags which vary in weight,
ut on a bulk basis the various kinds of fee on the New York basis

would be about $27.50.
Senator SACKETT. What does it sell at?
Mr. HENRY. It all sells at the same level. It is the competition.
Senator SACKETT. Then how will you lose, if it all sells at the same

price? Isn't there enough American mill feed?
Mr. HENRY. There is not.
Senator SACKETT. It can not be found in this country?
Mr. HENRY. Not at the price the Canadian competition forces in

the eastern market.
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,.Senator KING. They are already importing 100,000 tons from
Canada?

Mr. HENRY. Yes.
Senator WALSH of Massachusetts. What does the 73 duty repre-

sent in ad valorem rate?
Mr. HENRY. Approximately $1.75 per ton. I would like permis-

sion, Mr. Chairman, to fie a brief covering certain points.
Senator SMOOT. You shall have that privilege.
Mr. HENRY. This brief is presented under oath.
I would also like to submit, if I may, a.certified copy of a resolution

of the North Pacific Millers' Association, in which they express them-
selves in favor of the continuation of the milling in bond privilege
under section 311. And they have already expressed themselves as
very probable users of that within a short time in order to meet
Canadian competition.

Senator SMOOT. It will be put into the record at this point.
(The resolution referred to is as follows:) '

NonTn PAcinIO MILLERS' ASsoCIATION,
Tacoma, Wauh.,.July 11, 1989.

Adopted by this association at Its annual meeting, June 29, 1929:
Resolved, That this association go on record In favor of the continuation of

the milling in bond privileges as now exist and oppose any changes;
That some one be delegated to represent this association at a meeting on July

15 before the Senate Finance Committee In Washington, D. C.
R. D. LYTLE, Secretary.

The above resolution was unanimously carried by a vote representing 87 flour
mills located in the States of Washingion, Oregon, and northern Idaho.

Attest:
R. D. LYTLE, Secretary.

Senator HARRiSON. I am not very clear in my own mind about
one proposition, and I would like to have it cleared up. What per
cent of the hard spring wheat used in the Buffalo mill comes from
the United States and what per cent from Canada?

Mr. HENRY. That would be very difficult to state. We call a
mill a unit. A plant may be composed of two or three units. Some
of those units may be griding wheat originating in the Southwest
for domestic, some in the Northwest, and some in bond. It would
be very difficult to segregate those figures, and I do not think they
are of record. But, as a general thing, the mills at Buffalo are spring.
wheat mills. This is an approximation, but 58 per cent of their
operations are on domestic spring wheat and 42 per cent on Canadian.

Senator SHORTEIDUE. Do you say that the Cuban consumers of
bread demand a higher grade of bread than the American consumer?

Mr. HENRY. No, sir. I say that the Cuban consumers of flour,
the bakers, now require for their purposes a higher grade of flour than
formerly, and that grade of flour is comparable with the grade of
flour that is now demanded by the citizens of the United States through
the baker.

Sen.Ator SHORTEIDGE. Your contention being that we do not raise
in sufficient quantity this high-grade wheat to be converted into the
flour in question?

Mr. HENRY. The term "quality" as applied-to flour or as applied
to wheat is necessarily a relative term.

Senator SHORTAIDGE. Certainly it is.

363
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Mr. HENRY. I would not say that a wheat of 13 per cent-prot*
was necessarily of a higher quality than one of 12; but it is conideb*W
of greater service, and, therefore, may be termed of higher quality,
as you have termed it, sir, by the bakers. And we do not raise enoudi
of that wheat in this country to more than supply .the domestic df.
mand. The broad wheat supply in this country is very well balance
with the bread demand. And such of it as is produced, necessa"
because of the great demand and relatively small supply-and it V
produced practically throughout the United States, as described thh
morning by Mr. Pillsbury; it is not confined to any one section.
That suply and demand law causes what we call a premium on the
wheat, which may run up to 38 or 40 cents a bushel.

Senator SHORTEIDGE. The wheat that comes in from Canada doeo
of course, come into competition with some other American wheat? ,

Mr. HENRY. That wheat coming in from Canada and going
through this country in bond --

Senator SHORTRIDGE. No matter where it goes; it comes into
competition with American-grown wheat of the same type.

Mr. HENRY. Of the same type. But that American-grown wheat
of the same type is so far above the world price that none of it escape
from this country.

Senator SHORTEIDGE. However, if none of this high-type wheat
came in from Canada do you think we could increase our output?

Mr. HENRY. Not one bushel.
Senator SHORTRIDGE. Why not?
Mr. HENRY. Because of the price?
Senator SHORTRIDGE. Because of what?
Mr. HENRY. The price the cost of the wheat.
Senator SHORUTIDGE. boes it cost more to raise that type of

wheat?
Mr. HENRY. I am not familiar with the raising and am only

familiar with what I have to pay for it. It would cost us to-day, for
instance, at Buffalo-and I figured it out a few days ago-between
90 cents and $1 per barrel more to get the best type of United States
spring wheat into the form of flour, which would be measured 'in
terms of protein, than would the Canadian. As to our Southwestern
mills it would cost $1.40 per barrel more if this law as amended is
along the lines appearing in the bill before us.

Senator SHORTRIDGE. What is going to happen to your mills in
Buffalo?

Mr. HENRY. Do you refer to the entire wiping out of the milling
in bond?

Senator SHORTRIDOE. I refer to your business in Buffalo.- What
will ha ppen to you, in your judgment?

Mr. HEIMY. The business will all go to Canada.
Senator SHoRTRI DG. All what business?
Mr. HENRY. All of our export. Approximately 5,000,000 barrels

of flour in all the mills of Buffalo go to export.
Senator SHORTRIDGE. You would contifiue to operate yourndlls;

would you not?
Mr. HENRY. We would try to in the domestic market. We would

try to get trade away from other mills in the domestic market, which
would not increase the consumption o flour in the U.oited States one
pound or cause the grinding of one additional bushel of American
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woat.;,.That is limited by the capacity of the American stomach
for broad.

Senator WATSON. Hasn't the consumption gradually decreased?
Mh'. HENRY. )res.

* Senator WATSON. How do you expect to recover that loss?
Mr. HENRY. We just expect to hold our own.
Senator SMORTRIDGE. You emphasized the decline in the foreign

trade. "
Mr. HENRY. Yes.
Senator SHORTEIDGE. Your losses, so to speak?
Mr. HENRY. Yes.
Senator SHORTRIDGE. In the volume of the foreign trade?
Mr. HENRY. Yes.
Senator SHORTRIDGE. That loss has been occurring under this

bondedprovision of our law.
Mr. HENRY. Yes. Had it not been for that it would have decreased

5,000,000 barrels more.
Senator SHOETRIDGE. But as to the immediate flour-milling business

you think, and you state, that you would suffer by the change of the

Mr. HENRY. Absolutely, absolutely.
Senator SHORTRIDGE. You can not turn your attention to the

manufacturing of American wheat into flour of the same grade?
Mr. HENRY. There is no market for it. The market is filled

to-day.
Senator SHORTRIDGE. How much do you sell to Cuba?
Mr. HENRY. To Cuba, you say?
Senator SHORTEIDGE. Yes. H ow much do you?
Senator COUZENS. He said 10 per cent.
Mr. HENRY. Ten per cent of our output.
Senator SHORTRIDGE. A little earlier in your statement I under-

stood you to say 7 per cent.
Mr. HENRY. Seven per cent of all the output of the Buffalo mills

is sold in Cuba. I am speaking of my own company. We happen
to sell a little more.

Senator SHORTRIDGE. Then the industry in Buffalo sells about 7
per cent to Cuba?

Mr. HENRY. Yes; 7 per cent.
Senator SHORTRIDGE. Suppose you lost all of that; would that

materially affect your industry-that 7 per cent?
Mr. HENRY. It would certailny affect the industry 7 per cent.
Senator SuOOT. It would affect everything that is ground in

Buffalo?
Mr. HENRY. Yes.
Senator SHORTRIDGE. And probably it has been stated, but I just

wanted to get your judgment. You say that we can not raise any
more of this type of wheat?

Mr. HENRY. Apparently not, as undoubtedly the farmer, because
of the premium he receives for that wheat, is raising all that he can
raise. We will buy all that we can get in the domestic market.

Senator SHORTRIDGE. Perhaps the price he has been getting has
something to do with the increase or the decrease or the stationary
amount of acreage.

6M8O-29--voL17, SPeC-24
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Mr. HENRY. Well, as Mr. Pillsbury explained this morning, thp
conditions of Nature are such that when the seed is put into the ground
it is a gamble as to what kind of wheat will be harvested.

Senator SHORTEIDGE. Whether or not it is possible to do so there
are millions of acres of wheat land untilled in America.

Senator SMOOT. I have been wondering why the per capita con.
* sumption of wheat is declining right along. Since you were inter.

eared in this business, have you come to the conclusion or arrived
at any reason why that consumption should decrease?

Mr. HENRY. There are many reasons. Perhaps the propaganda
of certain uninformed persons who think that white flour is a bad
article of diet has had something to do with it. Another reason would
be the greater prosperity of the country, by which the standard of
living has been raised, so that they eat more meat, vegetables and
fruit. That might have an effect upon it. The general prosperity of
the country does not reflect pleasantly upon the miller of white flour.

May I ask one thing further, that one of our witnessses who did
not care to take up too much time of the committee, might have the
privilege of filing a brief? I refer to Clarence M. Hardenburg.

Senator SMOOT. You shall have that privilege at this time.
(Mr. Henry submitted the following brief:)

Baimr OF FRANK F. HENRY, PRESIDENT O WASHBURN CRossY Co. (INc.),
BUFFALO, N. Y.

The subject we have to discuss is improvement trade defined by the United
States Tariff Commission as "The free admission of materials or semimanufac-
tured articles into the customs area of a country, with a view to subsequent re-
exportation in a more finished state, or the exportation of goods with free read-
mission in a more finished state later on." (P. 407, Dictionary of Tariff Informa-
tion issued in 1924 by U. S. Tariff Commission, and applied in the tariff act of
1922 in secs. 311 and 313 of the same.) I am representing primarily Washburn
Crosby Co. (Inc.), Buffalo, N. Y.,and am authorized to sneak for the American
Export Millers Protective Association, which comprises in its membership 175
wheat-flour millers, with a daily capacity of nearly 300 000 barrels of flour and
who operate their plants toan average percentage of their potential output which
brings their yearly production to between 50 and 60 per cent of the total wheat-
flour production of the United States. Certain millers, not members of this
association, also favor the continuance of manufacturing flour in bond as shown
in the following excerpt from the proceedings of a special meeting of the South.
western Millers League held at Kansas City the fourth week of January, 1929, and
published in the Southwestern Miller issue of January 22, 1929, as follows:

"FOR CONTINUATION OF MILLING IN BOND

"Further resolved, That the Southwestern Millers' League go on record as
favoring the continuance of the present milling in bond regulations as will be
necessarily amended by the passage of the Garber bill."

The total flour exports of the United States have declined from nearly 20,000,000
barrels in 1920 to slightly under 12,000,000 barrels in 1928.

These exports are from four sections of the United States, viz: "
In round figure

Pacific seaboard ------------------------------------ 3, 800,000
Atlantic seaboard (bonded mills) ------------------------ - 4,500000
Southwest (via Gulf), Southeast (via Gulf and Atlantic)----------3, 700,000

. 120 000 00o
The export trade of the mills manufacturing in bond, therefore, is over 50

per cent of all exports east of the Rocky Mountains and its loss to Canada,
which would surely ensue if proposed legislation becomes effective, would be
a blow to our foreign trade and disastrous to the flour milling industry.
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Further, the Pacific coast mills of the United States ae now keenly feeling

the effects of Canadian mill competition In their Oriental trade and to protect
it, are planning to manufacture A-our in bond.

The importance of Improvement trade as applied to flour milling to shown In
the following data:
present investment In mill plants and operating capital en-

gaged In manufacturing in bond (average)---------------5$35,000,000.00
Annual value of exportations from these mills (average) - 30, 000, 000. 00
Annual salaries and wages paid by these mills in export opera-

tions only (average) --------------------------------- 1, 500, 000. 00
It Is requested that we be given permission to file an additional brief at a

later date should this be necessary.
From an Industrial standpoint the miller Is not interested in the duty upon

wheat and ht products excepting as such duty may aid the American farmer.
With any duty having this result he is in full accord.

The wisdom of your committee and of the Congress will determine the con-
struction of duties upon wheat and Its products that will afford relief to the
farmer. Obviously, a duty upon wheat Is Ineffective in aiding the farmer unless
the duty upon flour Is properly correlated with the wheat duty to prevent defeat
of wheat protection.

A duty upon by-product, mill feeds, could hardly be considered as farm aid,
being imported solely for farm consumption and its importation dutiable or duty
free would have no influence upon the commensurate dluty upon flour that would
be necessary to protect the wheat duty.

The average importations of Canadian mill feed for the past seven years, as
shown by the Canadian Year Book has been approximately 114,000 tons, but
has been as high as 155,000 tons.

Wheat as raw material possesses no oututaning peculiarities that .comioand
either presto e or iremyum in world markets, but the same wheat ship ed as
Hour under nitec States brands has an established foreign trade as demon-
strated for many years by comparison of United States wheat and United States
flour exports.

The term "representative" as used in this statement means a type of wheat.
or flour which ts predominantly acceptable to purchasers In both our own and
foreign markets, thus it may mean, as In Canada. that the largest per centage of
the wheat crop Is acceptable to the trade because of Its high quality and gluten
strength and therefore high qualty wheat and It. product flour Is the representa-
tive wheat of Canada. In like manner the domestic buyer in the United States
requires In his flour the use of wheat of domestic production which is of high
quality and is the predominating portion of the United States wheat crop which
is retained In this country for home consumption. In the domestic market then
the representative wheat of the United States is high quality wheat and the so-
called surplus production going for export is not representative wheat. Per
contra in Canada, high quy tyawheat Is representative in both Its domestic and
foreign trade In wheat and flour.

The United States Department of Commerce In one of its bulletins makes the
following statements:
."The export wheat of the United States are no longer representative of the
crop. Our mills pick first the wheat. that meet their requirements. It Is safe
to say that out of an average crop of 800,000,000 bushels of wheat, practically
all the best wheat (No. 1 and most of No. 2 of premium quality) would be required
by the millers of the United States. * * * but there Is always a surplus of
semnihard, semisoft wheat and low grades, or of wheat. that do not meet the
requirements of American mills. * * * The Canadian export wheat is
representative of the entire prairie crop * * *b. This wheat Io high In
gluten, of good quality with high water absorption and good milling qualities."

"Canada furnished about 39 per cent of the net expuits; the United States,
23 pqr cent; Argentina, 18 per cent; Australia, 11 per cent; and other countries,
9 per cent. As the United States controls on the average less than 25 per cent
of the international movement it is obvious that the United States is not In
positlgn to control the export price."

It Is a long-standing principle that application of capital and labor to imported
material for reexport as domestic merchandise is an addendum to industry of
the country and If labbr and capital were not so engaged they would be Idle.
This is improvement trade.
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It is a common practice to nations to permit the importation of raw mateil
or manufactured goods for use in whole or part in domestic manufactureeZ
subsequent exportation without the payment of duty; In other words, in bondl
or upon payment of duty and refund of drawback upon proof of final exportation.
Such goods subjected to manufacturing operations prior to' reexportation are
officially classed among United States exports as "Exports of domestic mer.
ehandise."

Canadian acreage increased 33 per cent and wheat production over 100 per cent
from 263,000,000 to 533,000,000 bushels from 1922 to 1928, and its pressure in
the world markets was correspondingly greater.

There continually flows through the United States down the Great Lakes to
Buffalo, without payment of duty, a huge stream of wheat from Canada
(137,000,000 bushels in the crop year 1927-28) seeking Its way to the markets.
of the world. It passes through this country in bond, which is permitted under
our tariff. This wheat is of very high quality, originating from the virgin lands
of Canada which, unlike our own, are not exhausted by long years of croppage.

This wheat seeks sale in the great world's market at the world's price. It is
always competitive. Its quality and bulk give it a representative position.

As far as the United States farmer Is concerned, the mill manufacturing flour
in bond Is to all intents and purposes, located In Canada. It is like a mill on
wheels. It may not continuously grind in bond, because it is privileged to grind
domestic wheat for -domestic consumption, and because of the character of the
business, It prefers to use Its capacity on domestic wheat and domestic flour.
One then may Imagine such a mill on wheels-when grinding United States wheat
It Is in the United States; when grinding Canadian wheat It Is in Canada.

We may take Buffalo as an illustrator, of this comparison. An average yearly
grind of imported wheat at Buffalo in recent manufacturing In bond operations,
has been 15,000,000 bushels.. Following the comparison of mills on wheels had this wheat been ground in
Canada, the resulting flour could have been shipped in bond through Buffalo
and the United States, to one of our ocean ports, held there in bond, and finally
ex ,orted to a foreign market country, without the payment of any duty to the
United States.

Still further the millers operating in bond at Buffalo could have purchased
sacks in Canada with their own mill brands thereon, had a Canadian mill manu-
factur the proper type of flour for filling these bags, and could have sent the flour
forward In the same manner as just Indicated without payment of duty.
It is obvious that If the flour thus shipped were the property of the Canadian

miller, or the American miller, the transaction would not have benefited United
States labor, industry, banking, or the large nun. ber of manufacturers furnishing
articles to flour mills, notably $1,500,000 in value of bags made from our southern
cotton which is ,'.ced into the export market through carrying our flour.

WItA this flc,.! ifl wheeled into Buffalo and manufacturing in bond, the
transaction wou l have been the same excepting that all of the value added by
manufacture would have accrued to United States industry. Further, the
miller manufacturing flour In bond at Buffalo would have paid our Government
in duty about $300,000, or 6 cents per.barrel on flour manufactured, because the
feed taken therefrom would have been retained In the United States there being
no export market and the requirement being that full duty would have to be
paid thereon.

Flour manufactured from Canadian wheat Is strong, highly glutinous; It Is
demanded by foreign bake shops. Comparable flour can not be manufactured
from United States wheat at competitive costs, as United States wheat of
necessry character to make such flour is consumed at home at 20 cents to 30
cents per bushel above the Canadian or world level.

The average crop of United States wheat is about 830,000,000 bushels, disposed
of as follows:
Ground In United States stllls for domestic consumption ------- 1523,000, 000
Ground In United States mills for export -------------------- 40,00 000
Used for feed and seed.., ..............--............ 120, 000
Durum wheat exported ------------------------ 40, 0 000
Bread wheat exported ----- _------------------------- 10,000, 000

830, 000, 000

I Includes duum wheat of which United States grows 70,00,000' bushels annually and which can
not be used as bread wheat.
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Capital, industry, and labor have located themselves beside the stream of

Canadian wheat for the express purpose of dipping into It manufacturing such
wheat in bond Into flour for export and much needed mill feeds for domestic
consumption, thereby creating the added value of manufacture which in the
last analysis Is the best of the worth of our whole manufacturing industry.

American miners are now permitted to accomplish this purpose under sections
811 and 318 applicable to all the industries which wig b-prently mentioned.
In the case of wh eat, the by-products are of great domestl value and since they
do not lend themselves to water transportation and can not be exported, they
are allowed to be withdrawn for domestic consumption upon payment of the
same duty as would apply were these by-products, mill foeds, imported from
another country. The principle involved is similarly applied to many oth3r
commodities passing through this country and 's in accordance with the policies
and practice of other countries which desire to encourage their export trade and
to place their industries and labor upon a competitive basis with the rest of the
world.

Canada does not and can not secure any benefits of tariff protection on wheat
because it is a heavy net wheat exporter and as the price of Canadian wheat is
lower than the price of comparable United States wheat, obviously the latter
can not compete with Canadian wheat in the markets of the world.

It is therefore increasingly difficult for the American miller to compete with
the Canadian miller even .with the use of the same raw materials ground in bond.
This statement is supported by actual trade experience in the rising tide of
Canadian exports and in substantiated by the differences in processing and cost.
The Canadian miller having an advantage of about 33 cents per barrel of flour
cost over a United States miller manufacturing in bond.

Under our bonding provisions all the flour produced must be exported. This
product is commonly known as a straight flour, and If divided into different
grades It nevertheless must be exported in its- entirety. Whatever grade is
shipped it has its counterpart in Canadian mill production, and it must meet.
prices of such a Canadian flour in the open foreign market.

The Canadian miner is not bound by the same restrictions. For instance,
he may divide his flour which represents approximately 70 per cent of the raw
material-that is, 100 pounds of wheat will produce approximately 70pounds of
Hour. This flour may be divided into several grades as it may be in a United
States bonded manufacturing mill, but the Canadian miller can take from the
top of the lour produced from 100 pounds of wheat, 10, 20 and sometimes as
high as 30 per cent, or expressed otherwise, 7, 14, or 21 pounds of what is known
as the top grade of flour which he may and does sell in Canada or in preferred
export markets at a premium price; that is, a higher prige than obtainable for
export straight flour which is the grade usually shipped abroad. The remaining
90, 80, or 70 per cent, or 63, 56 or 49 pounds he ses as a straight flour and such
is the quality that the foreign irade at large will pay the same price for it as for
an American exported bonded straight. The result is to give the Canadian miller
an advantage which may run from 10 to 20 cents per barrel as against the United
States bonded miller. This advantage is secured, because the top quality flour,
10, 20, or 80 per cent out of each 104 pounds, is sold at a premium price and the
flour remaining from the operation is sold at the export price which the bonded
miller must meet. For the full 100 pounds therefore it will be clearly seen that
the Canadian miller must receive more money from his operation even when
selling in foreign markets at the same price as the bonded miller. It is the com-
mon practice of Canadian millers to use a portion of this additional return as a
reduction in cost on the exported flour resulting from the operation. This lower
cost factor applied to the Canadian export flour will vary in individual cases, but
so far as can be ascertained approximately it is about 12 cents per barrel.

In the operation cited, i. e., the grinding of 100 pounds of wheat from which
70 pounds of flour is produced, there are likewise produced, 80 pounds of by-
product or mill feed. U pon this the Americau miller must pay full duty but
he Canadian miller from his export operations, as shown In our brief, produces ap-

proximately 400,000 tons, for 75 per cent of which he finds a market in his own
country. He therefore exports only 25 per cent of his by-product or mill feed,
so that the Canadian miller's manufacturing cost due to the duty upon feed is
only one-quarter that of the United States bunded miller. At the present rate
of duty this disadvantage costs the American bonded miller approximately 6
cents per barrel more than the Canadian, d1sregarding higher feed prices in
Canada than In tke United States which frequently prevail.
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If we sum up the advantages of the Canadian miller over the United Statq$
bonded miller to-day we find 15 cents per barrel in manufacture, approximateQ
12 cents per barrel from sale of a portion of his product in his own market (such-
sale is impossible for a United States miller grinding Canadian wheat in bond)
and 6 cents in his feed, a total advantage of 33 cents per barrel. Under such
circumstances how can we expect to retain the export trade of the United States?
It is only the superior merchandising methods of American millers that ha.
permitted them thus far to partially hold ground in the foreign markets, combined
with the trade-mark value of their long established brands.

At present wheat enters this country for three purposes:
1. Domestic consumption.
2. For passage through the country to export in the original condition.
3. For passage through the country to export subject to manipulation, process.

in or finishing.
Under a protective tariff the Government classes these as follows:
1. Duty paid imports.
2. Reexports (exported foreign merchandise).
3. Exports of domestic merchandise.
From the classification of the Department of Commerce, it is impossible to

segregate domestic merchandise containing domestic material from domestic
merchandise containing Imported materials. For administrative purposes goods
are permitted to pass through the country In bond or duty may be levied and
remitted upon proof of export.

The finished article of commerce has three forms of value:
1. Material.-From air, soil, or from the earth under the soil. Elemental

materials few of which are consumable as produced. Most depend upon subse-
quent acts of processing.

2. Capita.- Employed in the processing of raw materials.
3. Laior.-Employed in the processing of materials. Included In the added

value of manufacture are the items of transportation, fuel, light, and power.
. Through the nations of the world it is 'not held to lie within the functions of a
tariff to collect duties on foreign goods entering a country for purposes other than
domestic consumption within that country. Tariffs are designed basically to
afford protection to home production and their tendency is to raise prices in the
domestic market. Nearly every nation recognizes and applies the principle of
Improvement trade.

The tariff act of 1922 provides in section 311 for manufacture in bonded ware-
houses, duty free, of Imported materials for use in whole or part in the production
of goods to be transported in bond and exported from the United States. The
oprations are conducted under strict regulations prescribed by the Treasury
Department. In section 318 it is provided that articles manufactured from
dutiable and duty paid Imported materials may upon proof of exportation receive
an drawback 99 per cent of the duty paid.

Among the large number of industries operating under one or the other of the
administrative provisions of this tariff act are flour milling and manufacturers
of some 20 or more products such as aluminum, medicines, white lead and lead
products, foil, cigarettes, steel, automobiles, lubricating oils, candy and canned
fruits, bags, typewriter ribbons, typewriter carbon, corn products, artificial silk
piece goods, hosiery, photo dry plates, motor generators, paper-makers felts,
preserved butter, clothing, railroad cars, and beef.

The amount of imported wheat coming entirely from Canada milled in bond
in the United States has varied from approximately 9,000,000 bushels in the fiscal
year ending June 30 1923, to 13,000,000 bushels in the fiscal year ending in 1927,
and an estimated grind of 17,000,00 bushels during the current fiscal year,'a feir
statement of annual use being about 15,000 000 bushels.

The miller appears before your committee to-day with the request that the
privilege of manufacturing in bond as It pertains to wheat should not be withdrawn
or made more rigorous. He contends that If It is a sound principle as applied
to so many articles it is likewise sound for wheat.

The factors of disadvantage of the United States miller as compared with the
Canadian miller are now placed before your committee for consideration and such
action as your wisdom may dictate.

The privilege of manufacturing in bond which has been continuously used by
wheat flour millers since 1905 is of great Importance to the milling industry, as
without it the United States would immediately lose about 40 per cent of its
entire eport flour trade. When the administrative features of the tariff bill
permitting manufacturing in bond without payment of duty, or manufacturing
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dufy-paid raw material with privilege of drawback, are applied to wheat or wheat
flour and compared with the vast number of industries using one or the other of
these privileges which have been justified in the practice of every progressive
country of the world for centuries, we submit that the issue of manufacturing
flour in bond is a small one to the country at large and that the segregation of one
industry from all others and denying it the benefits of this well reasoned and long
established custom would be denying a principle of great value to American
industry and American labor, and be discrimination, benefiting no one but ijur-
ing all.

In good faith and compelled by the changing conditions in export flour trade;
United States millers have made large investments in plants to be operated in
bond in an effort to hold their foreign trade in flour. Why should they be sub-
jected to the great loss this proposed legislation would entail and our trade or
mills be driven to Canada?

The Canadian Milling and Grain Journal of June, 1929, contained the
following:

MILLING IN TRANSIT

"There is one tariff change Canada will gladly see Uncle Sam adopt. This
is the proposed abolition of the milling-rn-transit drawback on Canadian
wheat. Canadian wheat is subject to a 42-cent-a-bushel duty going into the
States. * * *

"The plan that has been proposed to meet this drawback has been for Canada
to charge an export tax on such wheat equivalent to the bounty paid. If the
new United States tariff abolishes the drawback the need for a remedy will
disappear. Canada would lose a small immediate market for wheat itself but
gain a large market for flour--obviously a beneficial exchange."

Photostatic copy of this statement is presented.
Wheat of domestic origin consumed in this country commands a higher price

than the world price. We can not expect to raise the price in the domestic
market above the world price and sell it in the world market. One conception
denies the other. We can not have our cake and eat it too. To sell our goods
in the world market we must be competitive. Behind the tariff wall our prices
are not competitive.
. It has been observed in the trade press and elsewhere that considerable con-
fusion exists in the quantity of wheat entering the United States in bond, as to
whether it Is exported or used in the United States mills for grinding flour.
As just stated the quantity actually consumed by bonded mills approximates
15,000,000 bushels annually, a very Insignificant proportion of the United States
wheat crop. The quantity ground in bond rises and falls as our home-grown
wheats may vary in quantity and quality, for in these bonded mills there is used
In the manufacture of flour for export to certain markets the greatest amount
possible of wheat of domestic production.

The lay mind Is apt to think of the wheat crop in terms of one quality. This
Is not true. We may raise numerous kinds of wheat In the United States. It is
a matter of fact that while we produce a total crop in excess of our total needs
placing us In a net export position, it is nevertheless true that the quantity of
wheat of the type required for bread is almost in balance with our bread needs.
In other words, we are not exporters of representative types of bread wheat.
Our exports are very largely Durum and nondescript varieties of wheat which
can not be used in the manufacture of flour satisfyig the American standard of
bread production.

This surplus is exported. necessarily at the world's price. It is not comparable
with the Canadian types and quality as proven by trade preference.

If we shut off 15,000,000 bushels of wheat from Canada it has been argued
that we would grind an equivalent amount of domestic wheat in its place. Such
a reply does not recognize the important factor of quality or the still more impor-
tant one of price. We can not replace with United States wheat one bushel of
Canadian wheat displaced by legislation.

We can not grind United States wheat comparable with Canada because
they are already required and used in the domestic market and command a high
premium price. W1e could not be competitive.

If we should grind lower types of wheat of cheaper cost we would have an
inferior quality flour which could not compete with the Canadian flour. Our
position would simply be an impossible one.

Any argument that we could force foreigners to pay a higher price for a lower
quality does not hold good In trade. No farmer would expect to sell his poorer
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potatoes at a premium over his better potatoes, which is exactly the situtoU

Should there be any withdrawal of the milling in bond privilege Iteef or 4a
Increase to the miller in cost of operation under this administrative section tbs
grinding of United States wheat would not increase one bushel. The amouf

ground now is limited to a declining domestic consumption and flour export
rom United States wheat are principally of the grades of flour *hich the Americam

consumer does not purchase. There ml ht be a shifting in the plants where
the present domestic grinding occurs, but this would be purely a sectional matter
Involving loss to the industry as a whole from strongly competitive factors that
would be developed and without impression upon the quantity of home grown
wheat ground In American mills or the price thereof, excepting a downward
influence on prices.

Without manufacturing in bond It would have been impossible for United
States mills to have retained in the foreign commerce of this country that
portion of our export trade represented by flour milled In bond. For many yearn
milling In bond has naturally centered at the lower ports of the Great Lakes,
where there has been an increase In the exports of flour so produced from approx.
imately 500,000 barrels to 4,50,000 barrels, covering a period of 24 years. The
growth of this operation has been very rapid in the past four years, as other
nills have been compelled to either abandon to Canada their export flour trade

or to establish mills in the line of flow of Canadian wheat through the United
States to Europe. They have taken the latter alternative and an increasing
number of mills in various parts of the country are finding themselves forced
to follow the same procedure at points as remote, for instance, as Seattle and
Tacoma on the Pacific coast and Richmond, V-., on the Atlantic coast.

That Industry and the public at large would suffer in a diminution of American
export trade Is self evident. The release of this capacity in the milling industry
designed specifically for export trade would be equivalent to the erection of
additional domestic capacity in an industry which is already overextended
with a subsequent Ices to the consumer. Three million five hundred thousand
to four million barrels-17,000,000 to 18,000,000 bushels--is not a large factor in
the agricultural picture, bu t Is of enormous moment, as it affects industry and
the interest of the consumer in the price he pays.

We maintain there Is nothing to be gained in handicapping an American
industry as would be the case were the milling In bond privilege abrogated.
We would be playing into the hands of foreign competitors whose attitude is
well illustrated in their press under such notices as that which appeared In the
Winnipeg Grain Trade News of January 25 1929, wherein It Is stated that
"Canada does not care on what ground the Urnited States repeals existing pro-
visions as long as it does repeal them." A photostatic copy of this statement
Is presented.

The movement of nearly 150,000,000 bushels of Canadian wheat over our
transportation lines and through our lake and seaboard ports affords to us very
valuable traffic, while opening to Canada a most attractive outlet for its exports.
Canada Is now the leading factor in world wheat markets. With cheap lands,
cheap labor and increasing produetfon she is gradually absorbing the export
flour trade of the United States. The average total wheat exports from Canada
has increased from 61,000,000 bushels in the pre-war years to 280,000,000 bushels
In the last fiscal year and while 60 per cent of this movement in prewar years
was through American ports, It Is now about 48.5 per cent and naturally every
effort of Canada is toward providing facilities and rate structures which will
permit handling more and more of their wheat over their own transportation
lines and through their own ports.

The continuation of milling in bond, under most favorable relations would
mean the retention of much of this traffic for United States carriers in the form
of export flour.

The world movement of flour in 1920-21 was 2$,000,000 barrels, which in-
creased in 1927-28 to 34,000,000 barrels. In the first mentioned year the
United States exported 21,000,000 barrels, In 1928 12,000,000 barrels.

The United States wheat crop in 1920 was 823,000,000 bushels and exports
17 00,0000 barrels and in 1928 903,000,000 bushels and exports 12,000,000 barrels.
The Canadian wheat crop in 1920 was 263,000,000 bushels and Hour exports

from that crop 6 000,000 barrels. In 1928 this crop was 533,000 000 bushels and
exports nearly 1,000,000 barrels. In other words, we have lost 5,000,000 barrels
and Canada has increased nearly 5,000,000 barrels In flour exports in the past
seven years.
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Since the distribution of export flour is world-wide, it becomes necessary to

note changes in the largest foreign markets to emphasize the change in export
flour movement. In doing this we find that Canadian exports in Europe and
the Mediterranean were 2,500,000 barrels more in the past eight years, to the
United Kingdom 600,000 barrels more, to the Southern Hemisphere and the
West Indies 700,000 barrels more. This accounts for 4,000,000 barrels of the
increase in Canadian exports and likewise shows approximately where the United
States export flour trade was lost.

As there is naturally a relation between wheat crops and flour exports because
of price effects, It should be stated that from a crop of 88.3,000,000 bushels in
1920 the United States exported 21,000,000 barrels of flour and from a crop of
903,000,000 bushels In 1928 a little under 12,000,000 barrels.

An important fact is that post war exports from the United States of flour
made froni wheat grown in this country via Atlantic ports has steadily decreased
since 1900 from 6,500,000 to 2,250,000 barrels, excluding Pacific coast.

European milling has greatly increased, notably in the United Kingdom,
Denmark, and Sweden, with corresponding increased flour production. These
mills as well as the Canadian mills are capturing the flour trade of United States
mills with cheap wheat from Canada the Argentine and Australia.

At the last appearance of the Unlied States millers before your committee in
1921, a prediction was made by Mr. James F. Bell as to the growth of foreign
competition, which, under the most favorable conditions of manufacturing flour
in bond would be harder and harder to overcome. The data shows that his
prediction was absolutely corect. Without milling In bond I venture to say
hat our exports would now have declined to less than 9,000000 barrels annually.

It is only due to the wise administrative provisions of the tariff act of 1922,
ermitting the manufacture of flour in bond from Canadian wheat that it has

been possible for us to retain over 4,000,000 barrels of United States export flour
trade, which otherwise would have gone to Canada.

As briefly as possible there has been here reviewed the successful operation and
anticipated benefits of the administrative provisions of the present tariff act,
which has wisely preserved an important part of a great industry, secured to
the farmer full benefit In a duty on wheat and duly rewarded the public transporta-
tion and labor.

On an equal basis of opportunity, not privilege, with other wheat-producing
countries, the American miller can furnish flour to domestic trade at a minimum
margin between producer and consumer and also successfully compete in world
markets, but it is no less essential now than in 1921 that there should be a foreign
outlet for United States flour if its mills are to operate efficiently and economically,
thus maintaining the narrow operating margins which have marked the history
of the industry.

To partially meet Canadian competition it might be wise to reduce the cost of
manfacturing flour in bond by lowering the duty upon wheat mill feeds, to the
benefit of the farmer and the great dairy Interests.

It is further desirable that the regulations should permit withdrawal of flour
from bonded manufacturing warehouses for domestic consumption in the dis-
cretion of the Treasury Department, and upon payment of the full duty applicable
to imported flour.

STATE or Nzw YORK
County of irie, City of Buffalo, as:

Frank F. Henry, being first duly sworn, deposes and says that the foregoing
statements are true to the best of his knowledge and belief.

FRANK F. HENRY.
Subscribed and sworn to before me this 13th day of July, 1929.
[SEAL.] J. C. MCCABE, Notary Public.

STATEMENT OF RON. JAMES 0. STRONG, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF KANSAS

Senator WATSON. You represent a district in Kansas in the House?
Mr. STRONG. The best district in Kansas, the fifth district.
Senator WATSON. And what is it you want to say?
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Mr. STRONG. I want to direct the attention of the committee; to
section 311 of the bill, in regard to the milling in bond proposition.

Under the provisions of this section the mills along the Canadian
border bring m Canadian wheat and mill it in bond, and when it is
shipped and exported from the country they are relieved from the
payment of the duty of 42 cents a bushel.

Under our treaty with Cuba we have a preferential duty amounting
to 35 cents a barrel on American flour. These mills that have been
milling in bond bring in the wheat from Canada, mill it in bond, and
escape the duty of 42 cents. The mills that brig in the wheat from
Canada and by milling it in bond escape the duty of 42 cents.then call
the wheat when manufactured into flour American flour and they
ship it to Cuba and get a drawback there of 35 cents a barrel. So they
rob the American wheat grower and the American miller of his Cuban
market by the use of the Canadian wheat, on which they pay no duty.

In the House bill there was inserted a clause as follows:
No flour, manufactured in a bonded manufacturing warehouse from wheat

Imported after ninety days after the date of the enactment of this act, shall be
withdrawn from such warehouse for exportation without payment of a duty on
such Imported wheat equal to any reduction in duty which by treaty will apply in
respect of such flour in the country to which it is to be exported.

That is, if they bring in the Canadian wheat and are relieved of the
duty and they export it to Cuba, they have to pay a duty equal to
the preferential duty in Cuba.

Senator WATSON. You want that kept in?
Mr. STRONG. Yes, sir. If it would be possible to eliminate the

90 days, I can not understand why it should not be done. We had
a contest in the House on several votes and put it 90 days.

Senator CONNATLY. Will that do the work?
Mr. STRONG. That will do the work inasmuch as it does not rob

us of the Cuban market.

STATEMENT OF E. H. HOGUELAND, KANSAS CITY, MO., REPEZ-
SENTING THE SOUTHWESTERN MILLERS' LEAGUE AND THE
SOUTHWEST COOPERATIVE WHEAT GROWERS' ASSOCIATION
OF KANSAS
(The witness was duly sworn by the chairman of the committee.)
Mr. HOGUELAND. I am president of the Southwestern Millers'

League, Kansas City, Mo.
The Southwestern Millers' League, which I represent in this pro-

ceeding, is an organization of all the important flour millers of the
States of Kansas, Oklahoma, Texas, Nebraska, Colorado, and western
Missouri, with the exception of Washburn-Crosby, Pillsbury, and
the Commander-Larrabee Companies, which were members of our
organization until last January, when they withdrew because of our
determined fight for the amendment to section 311. I am appearing
also on behalf of the Southwest Cooperative Wheat Growers' Asso-
ciation of Kansas, an association of more than 10,000 wheat growers
of Kansas, who are likewise vitally interested in the proposed amend-
ment to section 311 as incorporated in the third paragraph thereof.

We are heartily in favor of the principle embodied in this par-
ticular amendment, but we believe it does not go far enough; and our
investigation has revealed this fact:
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That through the years flour has been brought from Canada
into the United States, there processed-by that, I mean, bleached
or blended-and shipped out under the free milling-in-bond privi-
leges for export. We feel that the flour brought from Canada should
be given the same treatment as the wheat which is milled at Buffalo
into flour and later exported. .

Senator HARuRson. How would that help the southwestern people?
Mr. HOGUELAND. If you will permit me, I will come to that a

little later.
Senator HARRISON. All right.
Mr. HOGUELAND. I think I can show you very definitely how it

will help us.
The amendment as enacted by the House also contains one objec-

tionable feature, and that is a 90-day limitation which goes to the
importation of the wheat. The amendment reads, in substance, like
this:

That no flour milled in a bonded manufacturing warehouse from
wheat imported after 90 days after the passage of the act shall be
withdrawn from the warehouse for exportation without the payment
of a duty equal to that in the country to which the flour may move.

We contend that under that 90-day limitation our good friends at
Buffalo could continue to use wheat which has accumulated there
for the last year, and in all probability the tariff will not become
effective until some time in the latter part of the year; they could
assemble much of the 1929 wheat crop and move it out as they
pleased after the act became effective, and defeat the prupose of the
act on much of the flour that they might ship to Cuba for the next
year or more.

Senator EDGE. How long have they had this privilege?
Mr. HOGUELAND. This particular privilege was incorporated in the

tariff act of 1922; and I believe, so far as the milling in bond is con-
cerned, it went back to the beginning of milling in bond, many,
many years ago.

Senator EDGE. Many, many years ago; and now you are objecting
to giving them an additional 90"days? Is that it?

Mr. HOGUELAND. I will point out later Senator, that prior to 1921
the Canadians shipped no flour into uba of -any consequential
character.

We offer this revision of the third paragraph of section 311:
No flour manufactured, processed or handled in a bonded manufacturing ware-

house from wheat and/or flour imported into the United States shall be with-
drawn from such warehouse for exportation without the payment of a duty on
such imported wheat and/or flour equal to any reduction in duty which by treaty
will apply in respect of such flour in the country to which it is to be exported.

We believe that that revision would be better than the present
amendment to section 311.

In addition to the organizations that I represent, I will say that
the House bill or the amendment as incorporated in the third para-
graph of section 311 has been indorsed already by the American Farm
Bureau Federation, through Chester H. Gray, who appeared before
you the first of the week, by the American Farm Congress, by the
Southwest Co-Operative Wheat Growers' Association, by the Okla-
homa Wheat Growers' Association, the Union Wheat Exchange of
Oklahoma, the Farmers' National Grain Dealers' Association of the
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United States, the National Soft Wheat Millers' Association'of Nnfsh.
ville, Tenn. with members in Michigan, Illinois Indiana, OhioTennessee, Virginia, Kentucky, North Carolina, Missouri, Georgia;
West Virginia, and the District of Columbia.

The Michigan Millers' Association have gone on record in favor of
it, the Southeastern Millers' Association, the Southern Illinois Millers'
Association, and the league that I represent, the Southwestern Millers'
League, representing the mills of six States, the Nebraska Millers'
Association, and the Oklahoma Millers' Association; and when the
matter was before the House Congressman Burtness of North Dakota
appeared on behalf of the interests of his State, as did Congressman
Garber of Oklahoma, Congressman Strong of Kansas, and other
Representatives.

Let us consider for a moment the opposition to this amendment.
I might say that it is simply the "Big Five." By that I mean Wash.
burn-Crosby, which is commonly called General Mills to-day, the
Pillsbury Flour Mills Co., the International Milling Co., the Com.
mander-Larrabee Co., the Russell Miller Milling Co., and their child,
the American Export Millers' Protective Association. Those five
mills own, operate, and control'37,200 barrels capacity at Buffalo out
of a total Buffelo capacity of 40,900 barrels daily. In other words,
the "Big Five" control more than 91 per cent of the Buffalo capacity.

These five companies own, control, and operate more than 62 mills
throughout the United States. The General Mills Co. has more than
30. It had 80 at the end of the year, and since then has acquired some
other companies. The Commander-Larrabee Co. owns something
like 14, Pillsbury 10, International 6, and the Russell-Miller Co. 2,
or a total of 62 up to the first of the year.

I think as I proved I shall be able to show why those companies
which derive such a marked benefit at Buffalo, are not concerned
about the situation elsewhere.

The wheat imported into the United States for milling in bond
from Canada has been increased by leaps and bounds. According
to the Department of Commerce reqords for the year ending June
30, 1922 we imported 6,000,000 bushels from Canada. This had
increased to 16,000,000 bushels in 1928 and for the year ended
June 30, 1929, had reached the sum of 21,500 000 bushels of wheat
imported from Canada for millihg in bond. The duty was paid on
only 75,000 bushels in 1929, showing how effective the 42-cent duty
had been.

Senator THOMAS of Oklahoma. Do you mean 1929 or 1928?
Mr. HOOUELAND. 1929-that is, the year ended June 30' 1929.
It might be claimed that Buffalo does not profit chiefly by this

favoritism. The records of the Department of Commerce show that
they receive almost 99 per cent of the wheat imported. I want to
offer as an exhibit a report of the Department of Commerce under
date of July 8, 1929, showing the importations of wheat from Canada
to the United States for milling in bond.

Senator SHORTRIDGE. During what period is that?
Mr. HOQUELAND. That is for the last year ended June 30, 1929, as

well as the year 1928.
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(The report referred to on preceding page is as follows:)

Imports of wheat from Canada into the principal northern border ports during the
week ending June R9, 1929

jDepartment of Commerce Bureau of Foreign and Domeetlo Commeroe, Washington, July 5, 1929
[In thousands ofbushels!

Week ending J 318192Wheat -to June 209,' to Jue30,
June 29, June 30, June 22, 1929 1928192 1929 1929

Imports for consumpton duty paid ............... 18 ........ 76 144
Import into bonded nills for grinding

into four (or export ................. . 32D 216 21,620 15,810
Total ............................ 3 35 218 21 695 15,754

I Corrected to May 31, 1929, to include all ports.

Senator EDGE. If this amendment were adopted, would any of the
southwestern mills or any other milling interest in this country have
a chance at this business?

Mr. HOGUELAND. We certainly would.
Senator EDGE. You will develop that?
Mr. HOGUELAND. I am going to develop that very fully. I asked

the Department of Commerce-about 10 days ago to give me infoina-
tion showing how much of the wheat imported mto the United States
moved to and through Buffalo; and they reported that for the 11
months July 1, 1927, to May 26, 1928, the Buffalo mills received
14,271,215 bushels, and the Ohio mills 65 785 bushels, out of a total
of 14,337,000 bushels imported during that 11-month period. In
other words, in that year the Buffalo mills received 99% per cent of
the Canadian wheat imported into the United States for milling in
bond.

For the year July 1, 1928, to May 25, 1929, the Buffalo mills re-
ceived 19,456,640 bushels, and the Ohio mills 392,360 bushels, out
of a total of 19,849,000 bushels. ' In other words, last year the Buffal -,
mills received more than 98 per cent of the total wheat from Canada
imported into the United States for milling in bond.

It may be interesting to note that in the 11 months ended May 26,
1928, the duty was paid on only 11,497 bushels of wheat imported,
while during the 11 months ended May 25, 1929, the duty was paid on
73,255 bushels of wheat imported, showing the effectiveness of the
42-cent duty.

I now offer a letter from the Chief of the Division of Statistics,
Department of Commerce, giving in detail the statistics which I
have summarized.
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(The letter referred to is as follows:)
DEPARTMENT OF COMMERCE, "

Washington, June48I, 1029.The SOUTHWESTERN MILLERS' LEAGUE, WsigoJnII 99

Kansas City, Mo.
GENTLEMEN: In reply to your letter of Juno 17 in regard to imports of wheat

into the United States, please be informed as follows:

July 1927, July !. l,ulto , to

May 20, 1928 May 2S, 192

Wheat Imported Into bonded mills for grinding Into flour for export: BVehee B te/ •
Buffalo ................................................................ 14,271,215 19,45,40
Ohio................................................................... . 65 W 3932360

Wheat Imported and paying duty:Now York ........................................................ 210 ! 3.004

Washington ................................................30I 61162
Dakota ................................................................. 0.35 7:070
Minnesota .............................................................. 4. 5,8(8
Duluth ................................................................. 4,708, 50,638
Other ................................................................ .. 190 815

Total ................................................................. 11,4971 73.2S3

Very truly yours, .1. Homv,

Chief, DiviSion of Statistice.

Mr. HOGUELAND. I also ask permission to file the report of the
Department of Commerce under date of May 29, 1929, showing the
total movement of imports of wheat from Canada into the principal
northern border ports for the week ending May 25, 1929, which
carries a cumulative statement for this year and last year.

The CHAIRMAN. Of course they are all in the House record.
Mr. HOGUELAND. They are not up to date, Senator.
The CHAIRMAN. They are up to date as far as the Commerce De-

partment could get them.
Mr. HOGUELAND. I was instrumental in filing some of those, but

the are not as late as these.
The CHAIRMAN. That is all right; I am not going to object to having

them put in again.
(The report above referred to is as follows:)

DEPARTMENT OF COMMERCE,
BUREAU OF FOREIGN AND DOMESTIC COMMERCE,

Washington, May 29, 199.

Imports of wheat from Canada into the principal northern border ports during the
week ending May 85, 1989

[In thousands of bushels)

Week ending-- ul,

Imports for consumption duty paid........... ..
Imports Into bonded mils for grindingfoufroz
port............................................455 69 398 19,4 ,9 14,337

Total ......................................... M 1 7 398 1 . 923 14.3 8

'Corrected to Apr. 30, I 9, to Include all ports.



SPEOJAL AND ADMINiISTRATIVE PROVISIONS

Mr. HOGUELAND. The present tariff act, that of 1922, as modified
by President Coolidge, names a 42-cent duty on wheat imported
into the United States. It names a corresponding duty of $1.04
o or hundred pounds, or $2.04, on flour imported into the United

States.
Under the Cuban tariff Cuba levies a normal duty of $1.30 per 100

kilos, which is the equivalent of $1.16 per barrel of flour, if the flour
is brought in from countries that have no reciprocal trade treaties.

Under our reciprocal trade treaty with Cuba we obtain a reduction
or a preference of 20 per cent, which is equivalent to 35 cents per barrel
on the flour, or 7.6 cents a bushel on wheat, figuring that there are
4.6 bushels of wheat used in producing a barrel of flour. . f

It may be interesting to the committee to know the e*t of the
reciprocal trade treaty between Cuba and the United Sttes; and
in just a work I want to summarize what Chairman Marvin re-
ported.

He shows in his report that for the five years 1923 to 1927, inclusive,
the 20 per cent preferential duty allowed on Cuban sugar amounted
to $165,068,758. The preferential duty on flour from the United
States to Cuba in the same five years amounted to $2,051,000; and
of that $830,900 went to the mills at Buffalo, apparently.

The question has been asked whether or not the mills at Buffalo
have increased their flour trade in Cuba. The statistics of the
Department of Commerce show that they have increased very rapidly.
The Buffalo mills, because of their geographical location export
almost exclusively through the port of New York. On the other
hand, the mills of the Southwest and the southeastern territory are
obliged to export through the ports of New Orleans, Mobile, and
Galveston.

The figures that were available to us were not segregated for
Galveston alone; but it is interesting to observe that in 1922 there
moved through the port of New York flour exports to Cuba aggre-
gating 331,000 barrels. This did not increase very much until the
year 1925, when it jumped to 417,000 barrels; and the year 1925 was
the year that the Buffalo mills increased their production about 50
per cent. But in the year 1928 the movement of flour through the
port of New York to Cuba had increased to 731,000 barrels, or an
increase of 121 per cent over 1922.

When we turn to the movements through Mobile and New Orleans,
we find that in 1922 the Southeast and the Southwest shipped 608,000
barrels to Cuba, and maintained about the same ratio until 1925,
when we reached the peak, 756,000. . Since then there has been a
constant decline; and in 1928 we dropped to 362,000 barrels, or only
53 per cent of the 1922 movement. t1

Senator WALSH of Massachusetts. Can you give us, briefly, the
reason for that decline in the last two years?

Mr. HOGUELAND. For the Southwest? Yes. Our Buffalo com-
petitors have been taking the business rapidly from us.

Senator WALSH of Massachusetts. Unfair competition?
Mr. HOGUELAND. No; because of the preference that they enjoy

of 35 cents, with the abihty to buy cheaper wheat and mill it under
the free milling-inobond privilege, and an advantage in freight rates
which approximates 28% cents a barrel, which I will point to later.
All those things combined have made it possible for the Buffalo mills
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constantly to quote from 25 cents to 50 cents and sometimes a dollu
a barrel less than the miller, of the Southwest have been able
quote.

Senator EDGE. But there is no difference in the law?
Mr. HOGUELAND. Absolutely none. .It is just a change in compe*

tive conditions which they have properly taken advantage of.:
The CHAItMAN. Would ntdt the Canadians do the same thing if it

were not allowed to be milled here in bond?
Mr. HOGUELAND. I will come to that. I will show that the Cans.

dians have been wiped off the map.
The CHAIRMAN. That the Canadians would be wiped off the map?-
Mr. II~EmLuAND. They have already dropped off from 200,000 to

less tha %F0,00.
The4MAMAN. What I mean isatbis: If the American miller were

not allowed to mill that flour in bond, if that privilege were taken
away from him, would they not go across the river and do the sarmthin ?
Pr. HOGUSLAND. Our judgment is not.

The CHAIRMAN. My judgment is that they would.
Mr. HoGUELAND. Our judgment is that the mills of the South,

west and the Southeast would be able to obtain an increasing amount,
as they did have five years ago.

The CHAIRMAN. You would be at the same disadvantage here as to
freight rates that you are talking about; and everything that you have
said here, if there is a disadvantage to you, of course would then be
an advantage to Canada.

Mr. HOGUELAND. But if you place the Buffalo mills 35 cents
higher in the duties that they pay, you would enable the southwestern
and the southeastern millers of the country more nearly to compete
on an equitable basis for this flour trade than they are able to do
to-day.

The CHAIRMAN. You can get all of the high-protein wheat that
you want, can you?

Mr. HOaUELAND. We certainly can.
The CHAIRMAN. Where would you get it?
Mr. HOGUELAND. From Kansas, Oklahoma, and the panhandle

of Texas. These gentlemen representing the Buffalo mills come
every year into Kansas City and the Southwest and buy millions of
bushels of our high-protein wheat and ship it to Minneapolis for
milling for the domestic trade. When they say that we have not got
the high-protein wheat it is mere piffle, because we have it. We have
millions of bushels of it. We have a surplus of it; and the mills of the
Southwest have no difficulty in obtaining what they need for milling
purposes. The northwestern mills reach down there every year.
This year they have bought already in the Kansas City market many
hundreds of cars of this high protein wheat which we say is the finest
in the world. No State in the Union and no country in the world
raises any better or finer wheat than Kansas, Oklahoma, and Texas.

Senator BINOHAM. Is not that wheat protected by a 42-cents-a-
bushel duty?

Mr. HoGUELAND. It is.
Senator BINOHAM. Therefore, if it had to compete on equal terms

in Cuba, the Cuban would naturally prefer flour from a wheat that
had not paid the 42-cent duty or had the benefit of it?
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Mr. HOGUELAND. Certainly; but'this flour that is milled at Buffalo
from the Canadian wheat pays no duty, and in addition thereto gets
a remission of 35 cents granted to the United States miller.

Senator BINOHAM. Which is the only way in which they can com-
pete with Canada?

Mr. HOGUeLaND. We think not. Mr. Helm on the stand yesterday
stated frankly that at Minneapolis he paid 18 to 30 cents premium
over the July option for the wheat he bought a few days before, and
he said the wheat purchased of Canada is of a common kind, and they
buy it on grade, and practically no premium is paid therefor. There-
fore those fellows at Buffalo are in a position to buy the finest kind of
wheat for milling with practically no premium, and at a decided
advantage under the American miller.

Senator BINoHAM. They do not sell it in the domestic market?
Mr. HOGU LAND. They can not, because they then must pay the

42 cents duty.
Senator SACKETT. Does not this whole performance of milling in

bond repeal the American tariff as to Cuban shipments?
Mr. HOGUILAND. Absolutely. It waves it aside entirely. The

members of the league I represent in the six States furnished me
statistics showing their movements of flour to Cuba for the years
1921 to 1928, inclusive. I want to read only one or two of those.
. In 1921, the year prior to the present tariff act, we shipped 272,642

barrels of flour to Cuba.
Senator BINoHAM. Just a minute. How long has it been the theory

that when we put a tariff on an article it was to enable us to sell more
of that article in foreign countries?

Mr. HOGUELAND. I did not catch the first part of your question.
Senator BINOHAM. How long has it been the theoily that when we

put a tariff on an article it was in order to enable us to sell that article
in foreign countries? The Senator from Kentucky, seconded by the
Senator from Massachusetts, is very keen about the fact that this
repeals the American tariff -this Cuban preferential-so I am asking
you, how long has it been the theory that we put-a tariff on an article
in order to enable us to sell a similar article in foreign countries?

Mr. HOGUELAND. I would assume, without definite knowlege, that
it runs back many years, almost since the beginning of the protective
tariff.

Senator BINGHAM. This is the first time I have ever heard that
theory.

Mr. HOGUELAND. The shipments from the Southwest dropped from
272,642 barrels in 1921 to 186 708 barrels in 1925. That was the year
the Buffalo people increased their production by 50 per cent, and they
have been increasing since. In 1928 our shipments to Cuba had
dropped to 149,097 barrels.

Take the month of May 1921. A report published in Havana,
Cuba, shows that the five Buffalo mills obtained practically 51 per
cent of the shipments into Cuba. We have examined the records of
the Department of Commerce to find out how much flour moved from
Canada to Cuba through the years, and T find that in 1917 only 3,458
barrels moved from Canada. We shipped practically a little less
than 1,000,000 barrels that year-928,000, to be exact.

3310-29--voL 17, SnouA--25
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In 1918 and 1919 Canada did not report a single barrel to CubL
We shipped 1,409,000 barrels to Cuba in 1919.

In 1920 the Canadian mills shipped 91,000 barrels; in 1921, 38,000
barrels. It was not until 1922 that the Canadian mills shipped very
much-209,000 barrels. That increased until 1923, when it we$
237,000, and has constanly declined until the year 1928, when the
movement of Canadian flour to Cuba was only 34,000 barrels.

Those figures show, of course, that the Buffalo mills have not only
driven the southwestern millers largely out of Cuba, but they haie
almost completely eliminated the Canadian mills. .1

Mr. Helm, in his statement yesterday, referred to the premium
that they paid in Minneapolis for high-protien wheat. It is true,-
and he frankly admitted-that premiums are likewise paid in the
Southwest, and throughout the country generally, for the higher
grades of wheat. - '%
.-He also made the statement that the Canadian crop is sold or

grade, which means that the Buffalo mills have access to an unlimited
quantity of high protein wheat without any substantial premium over
the world price.

Mr. Helm also made the statement that no tariff duty on wheat
would give the United States millers access to great quantities of
cheap wheat frofti Canada. It is our contention that the very milling
in bond privilege gives the Buffalo millers that very access to great
quantities of cheap wheat upon which they pay no duty whatsoever.

Turning to the freight rate advantage, to-day the normal freight
rate from Buffalo to Cuba is 46 cents per 100 pounds, or 90 cents per
barrel. Taking Kansas City as typical of the Southwest, the freight
rate from Kansas City to Cuba is 60.5 cents, or equivalent to $1.185
a barrel. That means that under the normal freight rates Buffalo
has a freight rate advantage of 14g cents per 100 pounds, which is
equivalent to 289 cents a barrel of flour.

Senator SACKETT. What about the distance?
Mr. HOGUELAND. The distance is probably in favor of Kansas City.
Senator WALSH of Massachusetts. The rates from Cuba to New

York, I understand, vary a good deal, depending upon the amount of
business that is passing between the two places.

-Mr. HOGUELAND. That is the ship rates.
Senator WALSH of Massachusetts. Yes.
Mr. HOGUELAND. But the boat rates from New York and from

New Orleans, Mobile, and Galveston to Cuba are all the same-30
cents-although our distance is perhaps less than half the distance
from New York to Cuba. We pay the 30 cent rate.

Senator BINGHAM. You mean the distance from Galveston to
Havana is less than half the distance from New York to Havana?

Mr. HOGUELAND. I would guess approximately a half.
Senator BINGHAM. Look on the map..
Mr. HOGUELAND. Be that as it may, of course, the boat rates are

not made with much regard to distance. Rail rates are made with
some slight regard to distance.

Senator BINOHAM. I was just referring to your statement about
distance, which was made without much regard to geography.

Senator SACAETT. The rail rates are made with regard to distance,
divided at the Ohio River, however. .They are, igier south of the
river than they are north of the river.
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Mr. HOGUELAND. They are divided at the OhioRiver going south,
and the Mississippi River going.east, generally.

Senator SACKETT. They are higher for the southwestern territory
than they are for the northwestern territory.
.. Mr. HOGUELAND. That is true. -From Oklahoma City to Cuba
the current rate is 64 cents per hundred pounds, as against 46 cents
from Buffalo; and as you go south into Texas they are not much
different. At Amarillo, Tex., the rate is 63 cents, as against 46 cents
from Buffalo. Wichita, Kans., was 74 cents to Cuba. Those rates
temporarily have been changed, due to the emergency rates that
were put in by voluntary act of the carriers at the request of the
President some time in July, but they expire with the 30th of Sep-
tember.

Senator SACKETT. There is quite a heavy charge on the south-
western producer, is there not?

Mr. HOGUELAND. In the way of transportation?
Senator SACKETT. Yes.
Mr. HOGUELAND. We rather think so.
Senator SACKETT. Compared with the East and Northeast.
Mr. HOGUELAND. Of course, that entire matter is now before the

Interstate Commerce Commission, and we hope it will be settled in
the next 60 or 90 days.

I would like to point out briefly the advantages Buffalo enjoys,
as we see them.

First, she has the cheaper Canadian wheat and access to unlimited
quantities of it, and the Buffalo miller naturally saves- the premium.
If Mr. Helm's statement is correct, that is between 18 and 30 cents
a bushel, and he said 18 cents would be equivalent to 80 cents per
barrel.

It is not true that he pays it on all, but he pays it on part. He
saves that by buying his wheat in Canada.

In the second place Buffalo enjoys much cheaper transportation
costs. The cost, Budalo versus Canada, is at least 14% cents per
hundred pounds, or 28% cents per barrel, in favor of Buffalo.

In the third place the Buffalo mills are permitted to enjoy this
preferential duty of 35 cents, which we think is unfair, and which the
House bill, if enacted into law, would correct.

Mr. Lingham, representing the American Export Millers Protective
Association, made the statement that the Cubans insist upon strong
Canadian wheat flour. The figures I have quoted previously show
that prior to 1922 our mills sold practically all of Cuba's flour con-
sumption, and that none moved from Canada in 1918 or 1919, and
little in 1922 and 1923.

Our millers within the last five or six months, have sent repre-
sentatives to Cuba to call on the Cuban trade and to ascertain whether
there is anything to this claim that the Cuban baker and the buyer
of flour prefers the Canadian flour. We have been assured by many
bakers and buyers of flour in Cuba that the only thing they are
concerned with is the price of the flour, and that if the southwestern
or southeastern miller can deliver a similar grade of flour for anything
like a comparable price to that quoted by Buffalo, we have a chance
to get the business. I U

Our millers are so confident of that that they permitted the three
big mills, Washburn-Crosby, Pillsbury, and Commander Larabee. to
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withdraw from the league, because the balance of the membership
stood unanimously in favor of this particular legislation.

Senator SIMMONS. Is this your contention, that if the Buffalo mills
using this wheat in bond, are deprived of the benefit of this prefereuj.
tial tariff given by the United States to Cuba, they will lose their
business?

Mr. HOGUELAND. I think not. Our people do not believe it. We
believe that-

Senator SIMMONS. If they do lose it, your contention is that they
will not lose it to Canada, but lose it to you?

Mr. HOGUELAND. They will certainly give us a far better chance to
recover the business.

Senator SIMMONS. And you will be able to accommodate this
business, and you will accommodate it, with American-grown wheat,
whereas they are accommodating it with Canadian-grown wheat.

Mr. HOGUELAND. Yes.
Senator SIMMONS. That is your contention, is it?
Mr. HOGUELAND. We would enable the United States farmer to

sell more wheat in the United States, and the mills of the United
States to sell more flour in a market like Cuba, and any other country
that might have a preferential duty.

Senator SIMMoNs. I take it that in strongly urging that the Buffalo
mills be denied this preferential tariff, you think that they would lose
their monopoly, so to speak, of the Cuban trade?

Mr. HoGUELAND. It would bring them closer to the Canadian basis
to-day.

Senator SIMMONS. And you would get that?
Mr. HOGUELAND. We would get a fair share of it. We do not think

for a moment, of course that we could sell every bag of flour that is
sold in Cuba, or any other country. But we do know, as surely as
the sun rises, that we can increase our sales. The fact of the matter
is that since this agitation started we have been able to increase
slightly, but we are holding on with the idea that this will be remedied,
and that we will be placed on a more equitable basis compared with
those competitors.

Senator SIMMONS. Your contention is that if this amendment forces
the Buffalo mills to go over in Canada, you will capture the trade with
Cuba that they are now enjoying.

Mr. HOGUELAND. We do not think for a moment that it is going
to force the Buffalo mills to go to Canada.

Senator SIMMONS. They say it will. But if it should do that, your
contention is that they would lose that trade, but you would prac-tically get it. .. _Mr. HOGUELAND. We think that is true, but I think you mis-

understood the statements made by these Buffalo millers. I think
that particular thought was directed to entire elimination of the mill-
ing in bond privilege, which, of course, would happen.

Senator SIMMONS. I am speaking about the mi in bond. They
would lose their milling in bond business, and have to go over to
Canada. I am asking you if your contention is, if that should hap-
pen, if they should lose their milling in bond business and be forced
to go to Canada, that Canada would get the Cuban trade which the
Buffalo mills now enjoy; or is it your belief that that business would
inure to the benefit of the Southwestern millers?
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Mr. HOGUELAND. It is our firm conviction, Senator, that the
Southwestern and the Southeastern millers combined-and we are
both competing in that same general region for business-would be
able to recover much of the business we have lost. We could not hope
to get 100 per cent of it, but when you bring that price level up 35
cents higher for us than we are able to obtain to-day and by virtue
of the elimination of the 35 cent preference, we would be just that
much better able to compete with the man on the other side of the
Canadian border.

The CHAIRMAN. How are you going to do that when there will be
the 35 cent differential you speak of now, and also the freight rate of
80 cents, which would be $1.05 a barrel? How are you going to keep
your trade, with that disadvantage, which you have already admitted?

Mr. HOGUELAND. We did get some business, Senator. We have
had about 150,000 barrels, and we are not going to give it up.

The CHAIRMAN. Certainly.
Mr. HOGUELAND. We may have to absorb a loss, as many of the

mills are doing.
The CHAIRMAN. You will not give it up unless Canada drives

you out.
Mr. HOGUELAND. If we can have our price level brought up 35

cents, which represents about the normal difference that the bakers
tell is quoted in Cuba between the Buffalo flours made from Canadian
wheat and the Southwestern flours made from Southwestern wheat,
we will then be in. a position to compete more actively for that
business.

The CHAIRMAN. I can not see how you are going to compete, with
$1.15 against you.

Mr. HoGUELAND. It will not amount to that.
The CHAIRMAN. I took your own figures for that.
Senator SACKETT. You are selling 300,000 barrels now, are you not?
Mr. HOGUELAND. One hundred and fifty thousand last year.
Senator SACKETT. If you can compete on that, and get 35 cents

more, you can come pretty nearly competing on the balance of it.
Mr. HOGUELAND. That is exactly the point. We have been able

to hold at least half our trade, and we will recover the balance of it,
and even more, if we can have the preference enjoyed by the Buffalo
mills eliminated.

Senator SACKETT. Is not the effect of the present system to give to
the Canadian wheat farmer the privilege of the Cuban reciprocity
treaty with the United States?

Mr. HOGUELAND. In substance, yes. It does not give it to' the
Canadian farmer. It gives it to the Buffalo miller.

Senator SACKETT. The farmer would not sell the wheat unless it
was milled.

Mr. HOGUELAND. That is true. To that extent it does.
Senator SACKETT. To that extent it gives them the benefit of a

United States treaty.
Mr. HOGUELAND. Yes.
Senator CONNALLY. If it is wrong to let Canadian wheat come in

here and be milled by these millers and sold to our own people, what
is the difference between that and giving that wheat the benefit of this
preferential market, except in degree?
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Mr. HOGUELAND. We can not see any.
Senator CONNALLY. Is there any difference in principle, except

that one is 20 cents and the other 40 cents?Mr. HoGusrLAND. One is 82 cents and the other will be 7.6 cents.'
It has been the statement of the men who preceded me that ths

proposed amendment removing this Cuban preference would drive
the flour business to Canada.

The only change that would come about, Canadian mills versus the
:1 Buffalo mills, would be this. To-day the Canadian mills are paying

$1.16 a barrel to the Cuban Government as duty on the flour that
they send from Canada to Cuba direct. To-day the Buffalo millh
are paying 81 cents to the Cuban Government, getting the 35 cent
reduction and under this proposal the Buffalo mills would pay an
additional 35 cents a barrel to the United States Government, which
would mean that the Buffalo mills would then pay $1.16 a barrel o
the flour that they have milled at Buffalo from Canadian grown
wheat, when the flour is shipped to Cuba, and it would mean exactly
the same situation that they have to-day so far as Canada is con-
cerned, and nobody believes very seriously that these Buffalo mills
would see one barrel of flour go from Buffalo to Canada under those
conditions.
What are the advantages of the third paragraph of section 311?

The first would be to permit the United States millers to compete for
the Cuban flour trade on a more equitable basis.

The second would be to increase the markets for Uniyed States
grown wheat; and in the third place, the farmers would share in the
advantages of additional markets.

The opposition to this particular amendment has been voiced not
only by the five large mills at Buffalo, but by the so-called American
Export Millers Protective Association, and I want-to deal with that
for just a moment.

That organization came into being after Judge Garber's bill was
introduced-into the House, seeking to accomplish the purpose of this
particular amendment. It has, as its president Mr. F. F. Henry;
who will follow me. He is identified with the Washburn-Crosby
Milling Co., at Buffalo. .. ..

Mr. J. F. Bell, president of General Mills (Inc.), at Minnea o1s,
is on the board of directors. -Mr. R. N. Bishop, president o the
Sperry Flour Co of San Francisco, Calif., one of the companies
recently acquired by the General Mills, is also on the board.

Mr. W. L. Harvey, president of the International Milling Co., of
Minneapolis, is on the Board. Mr. A. C. Loring, president of the
Pillsbury Flour Mills Co of Minneapolis, Minn is a member of the
board; and-Mr. W. C. Smith, vice president of the Larabee Flour
Mills Co., of Kansas City, is on the board. In other words, out of
11 directors, six of them are identified with the "Big Five."

At the outset I asked the privilege of submitting a proposed revi-
sion. The thought has occurred to us-

The CHAIRMAN. That is a proposed amendment to the House
provision?

Mr. HOGUELAND. Yes; a revision of paragraph 3.
The CHAIRMAN. You put it in the record.



SPEOAL AND ADMINISTRATIVE PROVISIONS

Mr. HOGUELAND. Yes, but I have this further observation to
make. In the original suggestion we eliminated the time limit. It
may be that the time limit of 90 days is thought proper; and if it is,
that limit should run against the movement of the flour from the
warehouse rather than the importation of the wheat. I am offering a
suggested revision in case the 90-day provision is found proper,
which I will file.

(The statement referred to is as follows:)
If 90 days' time is required, the followingparagraph should be substituted for

the third paragraph of section 311 of H. R. 2667:
"No flour manufactured, processed or handled In a bonded manufacturing

warehouse from wheat and/or flour imported Into the United States shall be
withdrawn from such warehouse after 90 days after the date of the enactment
of this act for exportation without the payment of a duty on such imported
wheat and/or flour equal to any reduction in duty which by treaty will apply
in respect of such flour In the country to which is to be exported."

Mr. HoouiTAND. I ask permission to file a brief, which will cover
in more detail the points I have raised.

In conclusion I want to say this, that the millers and the wheat
growers of the Southwest have carefully investigated this situation
through the last five or six years. They have been dealing with it
through the Department of State and through the Cuban Govern-
ment and, as I pointed out in my brief, a ruling was obtained from
the Cuban Government some years ago that eliminated this prefer-
ential duty, and then it was restored -by interpretation of Secretary
of State Kellogg. But through the last five or six years this has
been a very serious question with the millers and the wheat growers
of the Southwest. We feel that the House bill strikes at the heart
of the matter. The phraseology may properly be changed. We
think that our suggested amendment is better than the language
incorporated in paragraph 3 of section 311, and we trust that this
committee can see its way clear to recommend, in the bill that you
submit to the Senate, the revision as proposed by us. If that is
done, a corresponding change must, of course, be made in paragraph
313, which deals with the drawback.

I thank you.
Senator SMMONS. Let me ask you one question. I think I under-

stand you, but I want to know if I do. If these millers using Canadian
wheat shall be denied the benefit of the preferential rate with Cuba,
do you contend that, without using any Canadian wheat, but using
only the wheats produced in the United States, we could hold the
Cuban trade upon the flours we can furnish them, as against Canada?. Mr. HOGUELAND. Do you mean the Buffalo mills using northwest-
ern wheat?

Senator SIMMONS. I mean eliminating them altogether; let them
go to the other country, and bring no Canadian wheat here at all.
Doyou mean to say that our mills, using American-raised wheat, could
hold the Cuban market, by virtue of this preferential against Cana-
dian competition?

Mr. HOGUELAND. We certainly think we could to-day. We held
it against Canadian competition down to 1923 1 think it was. The
figures I read into the record will show when banada did not ship a
barrel in 1918 and 1919, and only a very small amount in the subse-
quent years. In the last year the Canadian movement has dropped
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to around 30,000 barels. Canada has lost about two-thirds to three.
quarters of her flour tivde in Cuba. We are confident that the millers
in the Southwest can ircover-under the premise you make we would
be able to share that with the millers of the Southeast and the other
parts of the United States, to the extent of 100 per cent.

The CHAIRMAN. She has lost her Cuban business to American
millers.

Mr. HOGUELAND. To the Buffalo millers.
The CHAIRMAN. American manufacturers of flour.
Mr. HOGUELAND. That is right.
The CHAIRMAN. If they move over on the Canadian side, then you

will see their business pick up in Canada.
Mr. HOGUELAND. We do not think so, because they have the 35

cents to hurdle, and we would like to have the chances.
The CHAIRMAN. You have a hurdle of about $1.16.
Mr. HOGUELAND. Yes; and we are hurdling part of it now, and

we are willing to take our chances if we can have an even break.
Senator SHORTRIDGE. Permit me to ask one or two questions.

Do you claim that we can raise a high typo of high-grade wheat?
Mr. HOGUELAND. I do not claim we can. I claim we do.
Senator SHORTRIDGE. I think we can, too. We have good mills.
Mr. HOGUELAND. The best in the world.
Senator SHORTmIDGE. And we have men who can operate those

mills.
Mr. HOGUELAND. We have been proud of the men in the Southwest

who have been operating our mills. Some of them have been stolen
by the northwestern mills, which shows their ability to operate.

Senator SHORTRIDGE. To sum up your argument or contention,
your claim is that if this House bill be passed, perhaps modified in
phraseology, it would result in the buying of more American raised
wheat.

Mr. HOGUESLAND. Absolutely. There is no doubt about it in our
winds.

Senator SHORTRIDGE. In that sense, your argument would be that
that would be helpful or beneficial to the American raiser or farmer.

Mr. HOGUELAND. The American wheat producer. It would en-
large his market just to the extent that we can sell 1,000, 10,000, or
1,000,000 barrels more of flour. It would amplify his market.

Senator SHORTRIDGE. And, with all respect for others, the argu.
ment that we can not or do not raise this high grade wheat has little
merit.

Mr. HOGUXLAND. The best answer to that is that our "Big Five"
friends come to Kansas and the Southwest every year and buy iillions
and millions of bushels of good, high protein wheat, to blend with their
Northwestern wheat.

Senator SHORTRIDGE. If this law were changed as suggested we
will say, the Buffalo millers could find wheat here in America oi the
type we have in mind?

Mr. HOGUELAND. They certainly can. We will ship them our
wheat from the Southwest, and be glad to do it. They do buy some
now, but not much.

Senator SHORTRIDGE. They would buy more in all probability,
would they not?
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Mr. HOGUELAND. Very likely.
Senator HARRISON. Can you tell us why it is that they can not raise

a high grade of wheat in Calfornia?
Senator SAcKETT. They have not greenhouses enough to go around.

(Laughter.)
Senator SHORTRIDG5. I do not wish to introduce that modest and

retiring State into the record here and now, touching our wheat pro-
duction.

Mr. HoGURLAND. They raise lots of wheat in California.
Senator SHORTEIDGE. But we can raise the finest wheat that is

grown on earth.
Mr. HOGUaAND. We surely do.
(Mr. Hogueland submitted the following brief:)

BImF OF THE SOUTHWEST Co-OPEnATIVE WHEAT GRowzES' ASSOCIATION AND
THE SOUTHWESTERN MILLERS' LEAGUE

The wheat growers and flour millers of the United States, and particularly those
located in the southwest, heartily approve of the principle embodied in the third
paragraph of section 311 of H. R. No. 2667, as passed by the House of Representa-
tives, and which reads as follows: 0

"No flour, manufactured in a bonded manufacturing warehouse from wheat
imported after 90 days after the date of the enactment of this act, shall be with-
drawn from such warehouse for exportation without payment of a duty on such
imported wheat equal to any reduction in duty which by treaty will apply in
respect of such flour in the country to which it is to be exported.'

For a number of years a few millers located in Buffalo, N. Y., and a few other
minor points, have enjoyed the privilege of importing large quantities of wheat
from Canada into theUnited States under the milling In bond privileges author-
ized In section 311 of the tariff act of 1922, without the payment of any duty
whatever, and have exported the flour and other products milled from such wheat
to various countries.

The report of the Bureau of Foreign and Domestic Commerce of the Depart-
ment of Commerce on July 8, 1929, shows that during the year July 1, 1928, to
June 29, 1929 21,520 000 bushels of wheat were imported from Canada into
bonded mills for grinding into flour for export, and during the corresponding
year from July 1 1927, to June 30, 1928, 15,610,000 bushels were so imported.

Not only are mills in northern New York being permitted to import wheat from
Canada without the payment of any duty whatever when the products are ex-
ported, but they are also able to secure the benefit of preferential duties extended
by countries like Cuba under reciprocal tradb treaties which provide for reduc-
tions in duties on the products of the soil or Industry of the United States when
imported into such countries.

The third paragraph of section 311 was sponsored in the House by the wheat
growers and millers of the United States who feel that it is an injustice to them to
permit the importation of Canadian wheat into the United States without the
payment of any duty whatever when Intended for export, and in addition thereto
accord the products made from such wheat the same privileges when exported to
countries like Cuba as are extended to the products milled from wheat grown in
the United States and exported to those countries.

The matter was brought to the attention of the House of Representatives by
H. R. No. 16346, commonly known as the Garber bill, which had for its object
the correction of the present injustice.

Under our tariff act of 1922, as modified by President Coolidge on the 7th day of
March, 1924, the duty on wheat imported Into the United States for consumption
in this country is 42 cents per bushel of 60 pounds. The corresponding duty on
flour Is $1.04 per hundred pounds, or $2.04 per barrel of 196 pounds.

Section 311 of the tariff act of 1922 permits the importation of wheat from
Canada and other countries into the United States for milling In bond without
the payment of any duty whatever when the product Is intended for export.

The present duty on wheat imported into Cuba is 40 cents per hundred kilos.
If the wheat is imported from the United States into Cuba there is a reduction
of 20 per cent, making the net duty on wheat imported from the United States
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into Cuba 32 cents per hundred kilos, or approximately 8.7 cents per bushel 9I
60 pounds.

The Cuban Government assesses a regular duty of $1.30 per hundred kilos on
flour, or 220.5 pounds which is equivalent to $1.16 per barrel of 190 pounds.
If the flour is imported from the United States into Cuba there s a reductionof
30 per cent, or 39 cents per hundred kilos, which is equivalent to 35 cents per
barrel. The net duty on flour imported into Cuba from the United States be.
comes 91 cents per hundred kilos, or approximately 81 cents per barrel of 196
pounds. I . I

Tie reductions in the Cuban duties are authorized in the treaty of commercial
reciprocity concluded between the United States and the Republic of Cuba on
December 11, 1902.

The effect of the free milling in bond privilege authorized by section 311 of
the tariff act of 1922 and the interpretation of the reciprocal trade treaty with
Cuba have been to permit millers located in Buffalo, N. Y., and one or two
other minor points, the privilege of bringing Canadian wheat into the United
States to be milled in bond for export without the payment of any duty whatever,
and when the flour is exported to Cuba and other countries with which we may
have reciprocal trade treaties they obtain a reduction of 35 cents per barrel,
which is equivalent to 7.6 cents per bushel, in the duties paid to the Cuban
Government.

The wheat producers and millers of the southwest have contended for years that
it is not fair to give flour milled in the United States from Canadian wheat benefit
of the reductions provided for iqthe reciprocal trade agreement with Cuba.

The United States produces a large surplus of wheat which must be exported
in competition with that grown in Canada and other countries and obviously
the wheat imported into the United States from Canada for milling displaces an
equal amount of wheat grown in the United States, to the serious injury and
damage of both the wheat grower and miller of the United States.

In 1926 and 1927 this question was called to the attention of the Cuban Govern-
ment and a ruling was made that flour produced in the United States from
Canadian wheat should pay the regular duty into Cuba, and was not entitled to
the reduction of 30 per cent allowed under the Cuban tariff.

Later Secretary of State Kellogg ruled that under the wording of the treaty
between the United States and Cuba flour milled In the United States from
Canadian wheat is entitled to the reduction in the Cuban tariff, because the
flour Is the product of an industry of the United States. The Cuban ruling was
then rescinded.

The flour movement from Buffalo to Cuba is largely through the port of New
York, while that from the Southwest and the Southeast is through the Gulf ports to
Cuba. The following table shows the flour exports from the United States to
Cuba through the various ports, from 1922 to 1928, inclusive:

Flour exports from United States to Cuba, by port.

11,000 barrels)

New ew Tot, All Total,yea Nork Virla Nw Mobile N.0..& ohrI all
York Orleans I Mobile othe ports

1922..........................331 425 243 668 91 1
192........................... 348 426 194 620 1122 1,090
1924 ............................ 35 569 179 748 84 1,187
1925 .............. ............ 417 21 " 700 56 786 4 1,198
1926 ............................ 032 2 84 17 601 11 1, 148
1927 ............................ 722 5 461 15 476 30 1,239
192 ............................ 731 3 355 7 362 44 1,140

I Included in all other.
I Including 57,000 from Galveston.
Authority. U. S. Department of Commerce.

The foregoing table shows that the flour movement through New York to
Cuba has increased from 331,000 barrels in 1922 to 731,000 barrels in 1928, or
an increase of 121 per cent over 1922.

The shipments from the Southwest and the Southeast, which move entirely
through the Gulf ports, declined from 608,000 barrels in 1922 to 362,000 barrels
in 1928, the shipments in 1928 being only 53 per cent of those made in 1922.
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Flour receipts in Cuba are reported by Agenclas Unidas of'Havana Cuba,
and their reports indicate a rapid increase in the business secured. by the five
companies that have large Buffalo mills.

The following table shows the flour imports into Cuba for the years 1926 to
1928, inclusive:

Flour imports into Cuba

From 192 1927 192

Commander Milling Co ............ ......................... 11,080 82,455 97,884
International Milling Co ............. ........................ 23,839 20,412 03,700Pillbury Flour Mills o ........................... ........... ........ .84 92 9,48, 14,W

5542 94,487 148,50
ussellMiller Millin Co ................................. 2 00 1,802

Wasbburn.Crosby Co.. ........................................ 26::: 231,881 .230,456
Total ............................................................... 3 ,202 41%357 669,402

Oklahoma and Texas.......................................88,785 89,730 8415
Kansas and Nebraska ............................................ 8%43 0,045 64880Central States ............................................ 4800 41,085 71,900Unknown via .............................. 400,863 247, 35 121,215

Total......................................................8 80,8813 87%,195 818,170

The Cuban people consume approximately 1,200,000 barrels of flour per year,
and until the last two or three years secured a very substantial portion of their
flour supply from the mills of southwestern and southeastern parts of the United
States. On account of the many advantages enjoyed by' Buffalo, mills at that
point have rapidly increased their shipments of flour to Cuba, while those in the
Southwest and Southeast have declined correspondingly.

The flour shipments to Cuba from the five companies operating Buffalo mills
and which shipments move almost entirely through Atlantic port, increased
from 329,262 barrels in 1926, to 869 402 barrels in 1928 or an increase of 73
per cent. During the same period te shipments from the Southwest and the
Southeast declined from 580,883 barrels in 1926 to 318,170 barrels in 1928, the
1928 shipments being only a trifle more than half of those of 1926.

The following table shows the flour shipments that have been made by members
of the Southwestern Millers' League to Cuba from 1921 to 1928, inclusive, and
indicates a los of nearly 50 per cent:
Flour shipments made by members of the Southwestern Millers' League

to Cuba:
Barrtl

1921 ------------------------------------------------------ 272,642
1922 ---------------------------------------------- ------- 23,025
1923 ---------------------------------------------- 26, 3064
1924 --------------------------------------------- 237, 583
1925 ------------------------------------------------------ 18 708
1926 ---------------------------------------------------- 206, 848
1927 ------------------------------------------------------- 158,980
1928 ------------------------------------------------------ 149,097

The Buffalo mills have not only taken a large part of the business of the south.
western mills, but they have likewise practically eliminated the Canadian mills
from Cuba. The following table shown a marked decline in flour exports from
Canada to Cuba in the last few years:
Flour from Canada to Cuba: Barrel

1922 ------------------------------------------------------ 209,000
1923 ------------------------------------------------------ 287, 000
1924 ------------------------------------------------------ 203,000
1925 ------------------------------------------------------ 119,000
1926 ------------------------------------------------------ 143,000
1927 ------------------------------------------------------ 29,000
1928 ------------------------------------------------------8 4,000

The mills at Buffalo increased their capacity nearly 80 per cent in 1925, and
since that time they have taken a substantial portion of the Cuban trade from
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the mills of the Southwest. The following table shows the Buffalo flour output
since 1921 to date:

Buffalo flour output: Barrels
1921 ------------------------------------------------- 8 ,693,255
1922 --------------------------------------------------- 6,708,827
1923 ---------------------------------------------------- 6,462,571
1924 ------------------------------------------- 86,988,60
1925------------------------------------------- 9,458, 142
1926 -------------------------------------------------- 9,671,829
1927 ----------------------------.------------------- 10,032,000
1928 ------------------------------- -------------------- 10,060,029

The mills at Buffalo have operated at practically 100 per cent of their capacity
for a number of year. This far exceeds the experience of mills of any other
section of the United States, and is only possible because of the great advantages
enjopyed by Buffalo.
The following table gives the wheat Imports from Canada Into tho UnitedStates for milling In bond from 1921-22 to date:

Canadian wheat imported into the United States for milling in bond

Year ending June 30- Bushels
1921-2 ------------------------------------------------ 6,172,837
1922-3 ------------------------------------------------ 9, 280, 787
1923-4 ------------------------------------------------ 13, 904, 737
1924-5 ----------- ------------------------------------ 5, 814, 115
1925-6 ------------------------------------------ ----- 15,021,000
1926-6 ----------------------.------------------------ 13,268,000
1927-8 -----------...---------------------------------- 15,610,000
1928-9 ....----------------------------------------------- 21,520,000

The Buffalo mills not only have a decided advantage in their proximity to the
enormous Canadian wheat crop, but they have a very marked advantage in
transportation costs from Buffalo to Cuba compared with those from the south.
west to Cuba. The regular rail and water rate on flour from Buffalo to Habana
Cuba, is 46 cents per hundred pounds, or 90 cents per barrel, while the normal
rail and water rate from Kansas City to Habana is 60.5 cents per hundred pounds,
or $1.18.4 per barrel of flour. The normal transportation charges on flour from
Buffalo to Cuba are approximately 28.5 cents per barrel less than from Kansas
City to Cuba. At the present time lower emergency export rates are available
but these expire September 30, 1929. The emergency rate from Buffalo to Cuba
is 42.67 cents per hundred pounds, while that from Kansas City to Cuba is 49
cents per hundred pounds.

When the question of amending section 311 of the tariff act was before the Ways
and Means Committee of the House of Representatives the Buffalo mills argued
that. if Congress enacted the legislation desired by the millers and wheat growers
of the Southwest it would merely drive the Cuban flour buyers to Canada. Sev-
eral of the mills of the Southwest have had representatives in Cuba investigating
conditions during the past five or six months and they unanimously report that
the elimination of the 35 cents preference on flour milled at Buffalo from Canadian
wheat would permit the southwestern millers to regain their lost trade in Cuba.
The proposed legislation would simply place the Buffalo mills on a parity with
their Canadian competitors and they would still continue to enjoy marked
advantages in transportation and other costs.

The chief objection to the third paragraph of section 311 and the corresponding
change In section 313 of H. R. No. 2667 will of course come from the five com-
panies that own the principal mills at Buffalo and enjoy the special privileges
that have been allowed under section 311 of the tariff act of 1922 in conjunction
with the benefits obtained under the privileges of the reciprocal treaty with Cuba
and other countries having similar arrangements.

Shortly after the Garber bill was Introduced in the House of Representatives
the big five organized the so-called American Export Millers' Protective Associa-
tion for the express purpose of defeating the Garber bill. The chief officers and
directors of the American Export Millers' Protective Association are officers of
the five big companies who enjoy the free milling in bond privileges at Buffalo.
It is fair to say that all of the wheat growers and 95 per cent of all independent
inillers in the United States are in favor of the proposed legislation.
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it may be claimed that Buffalo is not the chief recipient of the advantages under
the free-milling-in-bond privileges but figures furnished by the Bureau o- Forei
and Domestic Commerce of the Department 9t Commerce indicate that B!ffao
is the only center of the United States which iimporting any subetautial amount
of wheat into bonded mills for grinding into flourfor export. The to ow2g
statement shows the imports of wheat into the United Statee from July 1,1927,
to May 26, 1928, and for a similar period In the previous year, which WAs fur-
nished by the Bureau of Foreign and Domestic Commerce of the Department of
Commerce, under date of June 21, 1929:

Wheat imports into United States

• iJuly 11927, JU1y1, I,2s
to ay 2, to IM, y ,

1925 1

Wheat imported Into bonded mills for grinding into flour for export: Buhels Bushei
Buffalo .................................................................... 14,271,215 19,46,640
Ohio ...................................................................... 65,785 392,360

Wheat imported and Iaying duty.
New York ............................................................... 210 3,064
Washington ................................................................ 30 6,162
Dakota .................................................................... 6,355 7,070
Minnesota ................................................................ . 4 5808
Duluth ....................................................... 4, 708 50,636
Other ......................................................... I0 515

Total ................................................................... 11,497 73,266

The regular report issued by the Bureau of Foreign and Domestic Commerce
of the Department of Commerce, under date of May 29, 1929, shows that the
imports of wheat from Canada into the principal northern border points, for the
period July 1, 1928, to May 25, 1929 aggregated 19,849,000 bushels Into bonded
mills for grinding flour for export. YThe preceding table shows that out of a total
of 19 849,000 bushels of wheat imported into bended mills for the period In
question, Buffalo received 19,456,640 bushels. In other words, only 392,360
bushels, an insignificant amount, moved to points in Ohio. Therefore It will
be seen that Buffalo received practically 98 per cent of all of the imports of
wheat from Canada during the period in question.

The Southwest Co-Operative Wheat Growers' Association is an organization
of 10,000 wheat growers located in the States of Kansas and Colorado, who
produced approximately 10000,000 bushels of wheat In the year 1928, which
they marketed In tie United States and through export channels.

The Southwestern Millers' League is an as~olation of flour millers of Kansas,
Nebraska, western Missouri Colorado, Oklahoma and Tnxas and has as Its
members practically all of the flour mills in the States named, except certain
companies with Buffalo connections.The members of the Southwestrn Millers' LeagUe produce annually ap rox-
imately' 22,600,000 barrels of flour which must be marketed In tihe United States
and for export. To produce this flour the mills require something like 103,-500,000 bushels of wheat.

Tite third paragraph of section 311 provides that no flour manufactured in
a bonded warehouse from wheat imported after 90 days after the passage of the

act shall be withdrawn for exportation without the payment of an Import duty.
The way tile present limitation is worded the Buffalo millers could avail them-

selves of the present free privileges for a year or more after the passage of the act
because the wheat that has been imported prior to the time this particular clause
becomes effective could be withdrawn without the payment of any duty. We
do not feel that there is any justification for a time limitation.

During the years some flour has been imported into the United States and
blended or bleached in mills in the United States and we understand without the
payment of any duty. There Is no good reason why this practice should be
continued without the payment of the same duty on Canadian flour as would
obtain on Canadian wheat milled In the United States when the flour is exported
to countries like Cuba.

Thfo present discrimination against our wheat growers and millers should be
removed by at least providing that flour made in the United States from Can&-
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dian wheat and exported to countries like Cuba shall pay a duty on the imported
wheat equal to any reduction in duty which by treaty will apply in respect %
such flour in the country to which it In to be exported.
- Ot behalf of the Whett'ioweis and millers of the Southwest we respectfully
*ge the adoption of the folowing paragraph in lieu of the third pairagraph ij
action 311 of H. R. No. 267:. "No flout manufactured processed, or handled in a bonded manufacturing

warehouse from wheat and/or flour imported into the United States shall bi
withdrawn from such warehouse for exportation without the payment of a duty
on such imported wheat and/or flour equal to any reduction in duty which by
treaty will apply in respect of such flour in the country to which it is to Ne
exported."

The time limit provided in paragraph (a) of section 313 should be eliminated
to make it harmonize with the proposed revision of the third paragraph of section
811.

Respectfully submitted.
THE SOUTHWEST COOPERATIVE WHEAT

GROWERS' ASSOCIATION,
By JOHN VESECKY, President.

THE SOUTHWESTERN MILLERS' LEAGUE,
By E. H. HOGUELAND, President.

KANSAS Crrir, Mo., July 18, 1929.

SUPPLEMENTAL BRIEF ON BEHALF OF THE SOUTHWEST COOPERATIVE WHEAT
GROWERS' ASSOCIATION AND THE SOUTHWESTERN MILLERS' LEAGUE

During the course of my testimony in support of the third paragraph of section
311 the chairman remarked that he did not see how the sout western mills could
recover much of the Cuban flour trade in view of the handicaps under which
they operate.. This conclusion was probably due to my failure to make clear
to the committee that the mills of our section of the country are not obliged to
pay the high premiums on good protein wheat that the Minneapolis millers
frequently pay. I stressed the point that the Buffalo millers are able to buy in
Canada all the good milling wheat they need with little or no premium com.
pared with Minneapolis, and perhaps left the impression that millers of the
Southwest pay premiums similar to those paid by Minneapqlis for good milling
wheat. Such a conclusion Is not correct.

I have to-day examined the Kansas City Grain Market Review for Saturday
July 13, 1929, and find that 12% per cent protein wheat, which i generally used
by our millers to produce a flour highly satisfactory to bakers in the-United States
and certainly good enough for the Cuban trade, sold. in Kansas City on that date
at a premium of from 1A cents to 3 cents over July compared With premiums
of 12 cents and 30 cents over July referred to by Mr. Helm. The Kansas City
July was $1.23% on Saturday, while the price paid for the 1234 per cent protein
wheat in Kansas City on the same day was from $1.254 to $1.27 per bushel.

The interior mills In Kansas usually operate on the Kansas City basis.
As 4.6 bushels of wheat are required to make a barrel of flour, the premiums

would amount to from 8.6 cents to 16.7 cents per barrel of flour.
The mills in Oklahoma and Texas generally buy their wheat on an export

basis and their premiums are usually less than in Kansas and at Kansas City
because the exporter pays no premium for protein.

The Minneapolis millers buying wheat in Kansas City and the Southwest must
not only pay the premiums prevailing there but in addition must pay 8 cents per
100 pounds additional freight charges for the out-of-line haul from Kansas City
via Minneapolis to Chicago. The proportional rate from Kansas City to Chicago
is 173 cents per 100 pounds and the Minneapoli millers pay 2534 cent. per 100
pounds for the haul from ansas City to Chicago via Minneapolis, where the
wheat is blended with the weajcer wheat and milled, and the flour shipped to
Chicago for eastern points.

The 8 cents out-of-line haul charge means an additional premium of 4.8 cents
per bushel which the Minneapolis millers must pay over the premiums prevailing
at Kansas City.

In spite of the premiums the Minneapolis millers buy millions of bushels of
good milling wheat in the Southwest every year and ship same to Minneapolis.
It must be borne in mind, however, that they use only a small per cent of the high
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protein wheat in their milling mixture; it usually does not exceed 20 per cent to
0 er cent, depending on the strength of the northwestern wheat.he important fact is that the Southwest usually has a large production of

high-protein wheat which Is desirable for mining purposes. Frequently, the
entire Kansas, Oklahoma, and Texas crops are high inproteln.

While we have no reliable data on operating costs In Buffalo and the southwest
it Is not likely that there Is any substantial difference where the plants arc operated
to the same per cent of capacity

When we consider the presentbasis of premiums at Kansas City, which is gener-
ally followed by interior mills in Kansas and the normal transportation advan-
tage of 28% cents per barrel which Budalo enjoys, we find that Kansas City's
handicap ranges from 37.1 cents to 45.2 cents and not one dollar which would
obtain if the premium applicable at Minneapolis were used.

If we use the emergency export rates that are in effect today, but expire Septem-
ber 30, Buffalo pays 42.67 cents to Cuba, while Kansas City pays 49 cents per
hundred pounds or 6.33 cents per hundred, or 12.41 cents per barrel advantage
in favor of Buffalo. The transportation and premium disadvantages agatist
Kansas City would on Saturday's basis range from 21.01 cents per barrel of flour
to 29.11 cents per barrel, depending on whether the high or low premium basis
were used.

Removal of the 35 cents preferential duty from Buffalo wouldplace southwest
em mills on a basis to compete very favorably with Buffalo and Canada.

Our millers find that the normal prices in Cuba quoted by the Buffalo millers
range from 25 cents to 80 cents, and occasionally as much aa 75 cents per barrel
under the prices generally quoted by southwestern millers to the trade in Cuba.

Mr. G. G. Solhberg, preddent of the Acme Milling Co., of Oklahoma City,
Okla., testified before the Ways and Means Committee that his company has
agents in Cuba and they report that his prices are usually about 35 cens per
barrel out of line.

Mr. Sohlberg also testified that the quality and strength of the wheat raised
in Oklahoma, Texas and Kansas compares very favorably with that raised in
Canada (pp. 10067-10068 of House Record).
SPrices in Cuba that our millers are constantly asked to meet are those made
by the Buffalo mills; we rarely ever hear of a quotation made by a Canadian mill,
which goes to show that the Buffalo millers are the real competition in Cuba.

When this matter was before the Ways and Means Committee in February,
1929, Mr. C. M. Hardenbergh, who was then president of the Southwestern
Milling Co., of Kansas City, testified that the elimination of the 35 cent prefer-
ential duty from Buffalo would help the mills of the Southwest and would also
help the American wheat grower and should be done for the benefit of those two
industries. (Pp. 10065-10066 oi House Record.)* Since Mr. Hardenbergh testified he has become associated with the Commander-
Larabee Co., of Minneapolis, and the right was reserved for him to file brief on
this matter. It will be interesting to see whether he has changed his views since
he has left the southwest.

I was asked about the distances from the Gulf and from New York to Cuba.
The distance from New Orleans to Habana, Cuba, is 601 nautical miles while
from New York the distance is 1,186 nautical miles; from Galveston the distance
to Habana is 769 nautical miles.

During the hearing the statement was made by one or more of the witnesses
for Buffalo that while our flour exports have been declining Canada's flour exports
have been increasing in about the same proportion leaving the inference that
Canadian mills have-been taking our export flour trade.

The following table shows that while Canada's flour production increased In
1928 over 1927 it was less than that of 1924 and only sUghtif in excess of that of
1928 and 1926.

On the other hand the flour exports from Canada in 1928 were actually less
than in 1928 and 1924 and only slightly greater than those of 1925 and 1926.

These figures do not warrant any conclusion that Canada has absorbed any
appreciable portion of our export flour trade.
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Canadian flour production and flour exports from 1922 to 1928, indusie.

Flour po
Calendar year dulor pa Flourexlw

1929 ....................................................................... 18,056,010 9,48 00
1923 ........................................................................ 19074814 11, I 0
1924 ....................................................................... 21,07613 I,470
1 ...................................................................... 7 800 10,316,0

1926............................ 19,0562 1%437,00
1927............................ i167.074 9, 252.1929 ......................................................................... 19,752,707 10,737,0W

a Authority: Arloultural Branch, Dominion Bureau fi Statistics.
I Authority: Northwestern Miller Almanacke

-The record shows that In 1922 millers shi pping flour to Cuba through Nei
Orleans and Mobile exported 668,000 barrels ut tdis dropped to 362,000 barred
in 1928. Buffalo has increased from 331,000 barrels in 1922 to 731,000 because
of the 35-cent preferential duty and other advantages.

The wheat producers and millers of the Southwest and the Southeast are
confident they can recover much of the Cuban trade they formerly enjoyed if the
House amendment is approved. To-day the Canadian wheat farmers and the
Buffalo millers enjoy the principal benefit of the Cuban preferential duty.

Every effort is being made to aid the farmer. This is another place where the
United States wheat farmer can be helped. If you make it possible for the millers
of the United States to compete on more nearly even terms with Buffalo, then the
increased volume of flour business that they secure will mean an increased demand
for wheat grown in the United States, and obviously the farmer of this country,
rather than the farmer of Canada, would gain thereby.

This legislation, if adopted, would, in our opinion, mean an increased demand
for from 1,000,000 to 2,000,000 bushels of United States grown wheat. We
already have a surplus and Congress should do everything in its power to help the
farmer enlarge the markets for his products. Increasing our flour demand in
Cuba as indicated would mean increasing our feed production by from 18,000 000
pounds to 36,000 000 pounds which would be available for eastern buyers along
with a substantial portion of our surplus which now goes east.

Farm organizations throughout the country, as well as independent milling
companies, are supporting the House amendment to section 311 because they
feel that it will afford them another market in which they can dispose of some of
their surplus wheat which has since 1925 been going more and more to Canada
through the preferential accorded Buffalo mills, to which they are not entitled
under the spirit of the treaty with Cuba.

We respectfully urge you to carefully consider this matter in the light of probable
assistance to the producer of wheat in the United States, and feel confident that
y ou will approve our proposed revision of the House amendment.

IRespectfully submitted.
SoUTHwEsZT CO-OP'ERATIVE WHEAT GROWERS' AssoCIATIoN.
SOUTHWESTERN MILLERS' LEAGUE,

By E. H. HOGUELAND.
Subscribed and sworn to before me this 18th day of July, 1929.
SEAL.1 CHARLES' F. HAMPER, Notary.
Commission expires November 28, 1932.

STATEMENT OF S. H. ROGERS, WASHINGTON, D. C., TBLEOP&M
FROM W. H. STROWD, REPRESENTING SOFT WHEAT MILLURS

(The witness was duly sworn by the chairman.)
Mr. ROGERS. I have here a brief telegram that I would like to read

before you adjourn.
The CHAIRMAN. Very well.
Mr. ROGERS. I am going to testify only to the extent of reading

this telegram from Doctor Strowd.
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The CHAIRMAN. Just read it, Mr. Rogers. .,
Mr. ROGERS. This is from W. H. Strowd, secretary-
The CHAIRMAN. Mr. Rogers, are you going to offer that now as

your testimony?
Mr. ROGERS. Yes, sir.
(Mr. Rogers read the following telegram:)

RICHMOND, VA., JUly 169 1929.S. H. RoozRs
Wilkins Rogers Milling Co.:

Regret it will be impossible for me to be in Washington to-morrow. Please
resent plea in behalf of Millers Associations named later in this message for

legislation which would prevent United States flour milled from Canadian wheat
from enjoying the preferential duty. Also, ask Senate Finance Committee to
grant me permission to file supporting brief in behalf of and as duly authorized
representative of National Soft Wheat Millers Association and Michigan Miller
Association and Southern Illinois Millers Association and Southeastern Millers
Association and St. Louis Millers Club and Central and Southwestern Missouri
Millers Association. This brief will be mailed from Nashville, Tenn., not later
than Satuvriay, July 20. Wire me there. W. H. RTROWD, Secreta;ry.

Soft wheat millers of Tennessee, Ohio, Michigan, Kentucky, Missouri North
Carolina, Illinois, District of Columbia, Indiana, Georgia, Virginia, West Virginia.

The CHAIRMAN. You must telegraph to him and tell him that his
brief must be here day after to-morrow. We have to get these hear-
ings printed. We are behind now, and we have to begin to con-
sider the bill. You telegraph to him and say that he must get his
brief here by day after to-morrow, so that it' may be printed in the
record.

Mr. ROGERS. Then, I have permission to wire him that it will be
accepted if received here Friday?

The CHAIRMAN. Yes.
Mr. RoGERs. I will wire him right away.
Senator SACKETT. Does it have to be sworn to?
The CHAIRMAN. Yes. We will want him to swear to it.
Mr. ROGERS. I will cover that.
(The following telegram was subsequently submitted:)

NAsnVLE, TENN., July 19, 192 9.
FINANCO CoMmiTrTE, United States Senqte:

W. II. Strowd has taken oath before a properly qualified notary in my presence
that the following brief is true and correct to the best of his knowledge and
belief: "W. H. Strowd being duly sworn, states he applied for permission to
file sworn statement before Senate Finance Committee in behalf of restricting
Cuban preferential duty to flour milled in the United States from wheat grown
in the United States to be mailed from Nashville not later than Friday. He
returned to his office this morning to find that statement must be in Washington
not later than today therefore, he is asking Assistant United States District
Attorney Davenport here to wire statement for him and has taken oath before
said District Attorney as duly authorized representative of the National Soft
Wheat Millers Association The Southeastern Millers Association, The Saint
Louis Millers Club, The Michigan Millers Association, Central Missouri Millers
Association, Southwestern Missourl Millers Association, and Southern Illinois
Millers Association. These associations have as members a great majority
if not all of the leading millers of Indiana, Illinois Michigan, Missouri, Kentucky,
Tennessee, and representative millers in Ohio, West Virginia, North Carolina,
Georgia, and District of Columbia.

"It is respectfully urged that the Senate concur in the proposed revision of the
third paragraph of section 311 of H. R. 2667, or at least the alternative proposal
offere in the event your committee feels that ninety days time is required. We
concur heartily in the position taken by the Southwestern Millers League and the
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Southwestern Cooperative Wheat Growers Association. According to the
Northwestern Miller for January, 1911, millers who belonged to the Nationl
Soft Wheat Millers Association exported 62,763 barrels of flour; nonmember
mills in the same territory exported 50,755; total, 113,518. Our member Mob
which exported to Cuba approximately 62,000 barrels in 1910 exported oVly
10,309 barrels as an annual average of the last three years, while Buffalo m
showed a tremendous gain. If the proposed amendment is enacted into law it
is reasonable to believe that the United States farmer and United States miller
grinding domestic wheat will recover substantial portion of their business, at lead
under favorable conditions. That the Buffalo millers grinding wheat in bond ca
compete in foreign markets with Canada is proved by the statistics contained in
the Northwestern Miller Almanac, published April 4, 1928.

"During the five pre-war years 1910 to 1914 the average flour exports from the
United States were 10,600,000 barrels. During the five years 1923-27, inclusive,
the annual average was 13,300,000. Excluding gains in Cuban business the gains
in exports for the United States in the last period over the first period was in
round numbers, 2,000,000 barrels of flour. Furthermore, in 1924 the United
States exported 17,200,000 barrels of flour, the largest exports of any year exce t
1918-20, which was the war and postwar rehabilitation period, yet it was also fn
1924 that Canada had her largest exports. These figures demonstrate conclu.
sively that Buffalo mills grinding in bond are able to compete with Canada
without the preferential duty and their real opposition to the bill is the near
monopoly which they hold on export business to Cuba so far as the rest of the
United States is concerned, and furthermore they hold this through a special
privilege which favors a few millers and Canadian farmers against the great
majority of the millers and United States wheat growers. We ask no special
privilege-we merely ask for justice and equity."

MILToN DAVENPORT,
Assistant United States District Attorney.

STATEMENT OF RON. FREDERICK STEIWER, UNITED STATES
SENATOR FROM OREGON

(Drawback, sew. 3131

Senator STEIWER. Mr. Chairman and gentlemen, I merely wish
to call the committee's attention to an administrative question with
respect to the virgin wool industry. This question was called to the
attention of Chairman Hawley, of the Ways and Means Committee,
but too late for them to give it consideration before the House com-
mittee.

Senator BINOHAM. What paragraph is it, Senator?
Senator STEIWER. It relates to the general drawback features,

Mr. Chairman. I think it is section 313.
Senator BINOHAM. Section 313. It is an administrative feature.
Senator STEIWER. Yes. The matter is presented in a letter

written by the assistant secretary of the Jensen Knitting Mills of'
Portland, Oreg. These mills are a very responsible organization and
are highly esteemed by us in the West because they are one of our
thriving, progressive industries, and also they are one of the pur-
chasers of, or part of our market for, virgin wool. They area specialty
organization making bathing suits that are used all over the Nation;
and they export them.

The question they wanted to present arises out of their export
business. In connection with their export business they used both
domestic and foreign wools; and in their attempts to collect under the
general drawback features of the tariff they are obliged to keep their
looms free. That is to say, when they use domestic wools they can
not use foreign wools and when they use foreign wools they do not
use the domestic wools.
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As a matter of fact, they blend the wools under certain conditions,
because some wools will better lend themselves to certain colors than
others; and the bathing suits, as you know, have stripes in them and
are multicolored. They, therefore, are defeated in attempting to
vollet the drawbacks i very many cases and in this foreign business
which they are carrying out with some degree of success, they meet
the very severe competition of the markets of the Old World and they
feel that if they could collect their drawback as it has been intended
by the law to a full 99 per cent that they can further extend their
operations in the foreign field and make good in this world competi-
tion. This is a very desirable thing from everybody's standpoint.

Senator SIMMONS. What is the difficulty about the segregation
that would be necessary? In that case there is a certain quantity
of wool that is imported and entitled to a drawback if they use it for
exports, or use it m manufacturing goods they export.

Senator STEIWER. Yes.
Senator SIMMONS. Here is an article in which they propose to blend

cotton and wool?
Senator STEIWER. No, not cotton and wool.
Senator SIMMONS. Well, that does not make any difference.
Senator STEIWER. They blend domestic wool and foreign wool.
Senator SIMMONS. Well, let us say they blend domestic wool and

foreign wool, but it would not make any difference whether it was
cotton or wool, they blend it. Why can they not definitely ascer-
tain and report the amount of foreign wool that went into the produc-
tion of the article in the blending process?

Senator STEIWER. There is no way to identify wools. They are
more or less comparable in quality and fineness except at the Treasury
they keep a record and could be advised of just what material is being
used. Under the present Treasury regulations the construction they
put upon the existing law, and I understand, although I am not well
advised about this, I understand also under this section 313 as it
exists the Treasury does not regard it as possible to co-mingle the
wools.. I do not pretend to know the solution of that matter.

Senator SIMMONS. It seems to me the manufacturer ought to know
just how much of each kind of wool enters into the manufacture of a
particular article.

Senator STEIWER. He does know in bulk, over the period of the
manufacturing season. He does know exactly; and if there were
absolute integrity manufacturing house in America no doubt it could
be handled upon certificate or something of that kind; and that,
indeed may be the solution of the matter.

In the letter which I have in my hand there is a proposal made by
this company for the consideration of the Treasury Department for a
basis of co-mingling other materials and the keeping of separate
records. It is thought, however, that the law will have to be amended
before that may be done.

Now, may I say, gentlemen, that I do not pose as an expert upon
administrative features of the tariff law, although I am very much
interested in it. I merely wanted to call the committee's attention
to it; and I would like, if possible, Senator, to have the letter printed
in the record and then the whole matter be referred to the experts
of the Treasury Department for their advice to the committee to
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see if a workable scheme could not be arranged to protect the Treasury
Department and at the same time permit this house to carry out 1
very proper business procedure.

I will say that at this time they are compelled to keep their stocks
separate or to keep separate records in their accounting system, which
amounts, therefore, to running two businesses as one. It is a very
costly operation and it results even then, because of the necessity for
blending, in their loss of drawback under certain conditions, and their
inability to invade the foreign fields, which they could otherwise
successfully invade. I know that the committee will be sympathetic,
and hope the committee will permit me to have those letters incor.
porated into the record and referred to the Treasurv Department.

Senator BINOHAM. They will be referred to the Tariff Commissionand incorporated in the record. The Chair would suggest to the
Senator from Oregon that as this is an administrative measure and,
under the rules of the committee should be heard by the full Com.
mittee, it might be well for you to appear before the full Committee
at the close of the subcommittee hearhigs.

Senator STEIWER. I had that in mind, Mr. Chairman, but I ni
obliged to go west next week and I may not be able to do that.
Possibly I might submit it to the committee by letter or something
of the kind, but the matter will be called to the attention of the
committee. Practically the same kind of question was presented
by the canners in their use of sugar where the canned product was
exported. I am sure the general committee will have the matter
presented to them very fully in that case and I think it will be worth
V.our most serious consideration.

Senator SIMMONS. Mr. Chairman, I suggest that this subcom.
mittee refer this question to the Tariff Commission for their views
about it and ask them to report so that the full committee may have
the information they furnish before it.

Senator BINGHAM. Very well, Senator; that will be done.
(The letters submitted by Senator Steiwer are as follows):

COMMITTEE! ON WAYS AND MEANS,
HousN Op REPRESENTATIVES,

Hon. FREDEuRcIC STBIWER, Washington, D. C., June 1, 199.

United States Senate, Washington, D. 0.
My DEAR SENATOR STRIWER: I am inclosing a copy of a letter from Mr. H. L.

German, assistant secretary of the Jantzen Knitting Mills at Portland, Oreg,
addressed to the Secretary of the Treasury under date of May 24, 1929,

As I understand, this company desires an extension of the drawback privilege
so as to include a refund of the wool used by them in making woolen swimming
suits for exportation. I have just received the following telegram from Mr.
German:

"Our diffioulty under present law almost exactly same as canners. We arore-
quired to remove from our knitting machines all yarns from domestic wool, thus
having only imported wool in our machines. Imported wool is used exclusivelY
on wli to and some pastel colors and both import and domestic wool it medfuni
and dark colors. Striped garments or two, three, and four color garments con-
tain both import and domestic wool. Present law renders impractical the innin-
tonanco of identity of imported wool used in garments for export. Your'assistance
in securing suggested amendment to section 313 B will be greatly appreciated."

I have advised the company that any amendment to the tariff bill umist bo
made in the Senate and that I am transmitting to you this proposal for your
consideration.

With best wishes, I am, truly your, . C. HAWLEY.

AAA TARIFF ACT OF 1929
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MAY 24, 1929.

Hon. ANDREW MELLON,

Secretary of the Treasury, Washington, D. 0.
DrAn SIR: As manufacturers of wool swimming suits we have developed in

foreign countries a market for our product which ha8 reached considerable
proportions.

As you know, most of the foreign countries impose a duty on goods imported
from the United States. In order to meet competition in these countries suc-
Oefully, it is necessary for us to reduce our costs to a minimum. In pursuit of
tiis purpose we made application and were granted a permit to manufacture
suits for export from import duty-paid wool under drawback regulations. Our
experience during this past year has shown that compliance with some of the
requirements under our present Treaqury decision makes it unprofitable to us.
Itis with the thought that you may L-c able to help us in this matter that we are
addressing this communication to you.

Under the present regulations, as we understand them, it is necessary for us
to manufacture the suits for export entirely separate from the suits intended for
our local sales, In order that the identity of each individual suit manufactured
from Import duty-paid wool be maintained. It Is also necessary to keep two
separate stocks ol finished merchandise, which materially increases our investment.
In fact, it resolves itself into a matter of running two businesses, one within
the other, which presents, from a manufacturing and stockkeeping standpoint,
a very difficult problem.

Because of the rapid changes both in style and color, of swimming costumes,
the merchandise carry-over at tie end of the year must be depreciated In value
and sold under another brand. Since we have no market established for this
merchandise in foreign countries, it is necessary for us to dispose of any carry-
over within the United States. This, of course, makes it impossible for us to
secure drawback.

The duty imposed on our merchandise exported to Australia was so heavy
that it was necessary for us, In order to enter that market, to build a factory
there. We are now operating a factory in Sydney, Australia. This factory is
making good progress and is building up an excellent business. Naturally, we
are Interested in industrial development In our own country, and we should like
to manufacture merchandise for other foreign countries in the United States.
It now appears that if we are unable to operate under drawback regulations,
eventually we shall be obliged to establish a factory in some E3uropean country.
In fact, Mr. J. A. Zehntbauer president of our company, Is now In Cermany
Investigating the advisability of such a course.

An apparent solution to the problem would be the granting of an amendment
to our present Treasury decision permitti'.g us to operate on the following plan.

First. To file with the Revenue Department certificates of delivery of all yarn
received by us. Separate certificates would be filed for yarn manufactured from
import duty-paid wool and that manufactured from domestic wool.

Second. To render at the end of our manufacturing period a certificate of
manufacture showing the quantity of each kind of yarn put Into work during the
period with quantity in process at the end of the period and a detail list of the
finished production.

Third. To operate on a schedule and file intents as we are now doing.
Fourth. To combine and intermingle our finished suits manufactured from

Import duty-paid wool and those manufactured from domestic wool, they being
identical In fineness of texture and weight. This would obviate the necessity of
carrying two separate stocks with a resultant loss to us at the end of the period.

WXe see no possibility of a loss to the Revenue Department under this plan
because our drawback claim, due to unaccountable waste, could never quite
equal the total duty paid. It would simplify the matter for uie to such an extent
that It would probably obviate tbe necessity of manufacturing our suits in some
foreign country.

Please consider this an application for an amendment to Treasury Decision No.
42316-B permitting us to manufacture under drawback regulations on the plan
outlined briefly above.

Trusting that our application may be acted upon favorably, we are,
Yours very trul, JANTZEN KNITTINO MILLS

H. L. GEnAi N, Assistant ,ecretary.
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BRIEF OF HARPER AND HARPER, ESQS., SAN FRANCISCO, CALIF.
(Drawbak, ee. 8181

Hon. REED SMOOT,
Chairman Finance COmmittee of the United States Senate,

Washington, D. C.
DEAR Sin: We beg to submit the following memorandum on the proposed

changes in the tariff law contained in section 313 of the new tariff bill:
Tile Honorable Mr. Hawley, chairman of the Committee on Ways and Mean.

in reporting to the House of Representatives the amendment to section 311
proposed by that committee referred to the proposed amendment to the law
which permitted the substitution for drawback purposes In the case of sugar and
nonferrous metals as follows:

"Provision has been made for substitution for drawback purposes in the cas
of sugar and nonferrous metals. The inconvenience and difficulties encountered
by manufacturers and producers who use these two classes of merchandise in
identifying the imported merchandise in the completed- article has resulted in
the abandonment of many just claims for drawback. In any case it has been
necessary for such manufacturers or producers to go to great expense and incon.
venience in establishing their claims.

We wish to express our hearty approval of the amendment, and can state
that those importers on the Pacific coast with whom we have discussed the sub.
ject are unanimously in favor of it. The only querythat suggests itself in this
connection is whether it would not be possible to extnd the principle to include
the case of other commodities than sugar and nonferrous metalS. The encourage.
meant of the United States export trade redounds as much to the advantage of
American industry as protection of the home market. The arguments which
support the proposed extension of drawback privileges in the cases of sugar and
nonferrous metals apply also to other commodities. The expenses of keeping
records and the inconveniences in producing satisfactory proofs are not limited
to any commodity.

Therefore it Is respectfully suggested that your committee endorse the principle
proposed by the Committee on Ways and Means of the House of Representatives
and consider the possibility of extending its operation to other commodities.

Yours respectfully, LAwRENcE A. HARPER.

LETTER FROM THE BLACK HARDWARE 00., GALVESTON, TEX.

[Drawbaok, coe. 818
June 4, 1929.

Hon. MonRis SHEPPARD,
United States Senate, Washington, D. 0.

My DEAR SENATOR: Thinking it-might reach Congressman Briggs before the
House completed the passage othe tailff bill, I wrote him about a proposition
in which we are greatly interested, and upon his suggestion I am taking it lip
with you.

Our subsidiary company, the Texas Nail & Wire Manufacturing Co., Gal.
veston, Tex., have been importing raw material commercially known as wire
rod, manufacturing thirodod into barb wire. Under the existing tariff law the
duty on this type of wire rod used for this purpose is three tenths of 1 cent per
pound. We-can manufacture this wire into barb wire for export and secure a
drawback of 99 per cent of the duty paid, under what is known as the drawback
privilege In the existing tariff law. I do not understand that there is any change
in the new bill affecting that condition. However, in view of the fact'that the
principle of the new tariff bill Is supposed to be of aid to the farmers and appre-
ciating that condition, I believe it would be impracticable to ask for any duty
applicable to barb wire importations which are now on the free list. However,
the foreign barb ivire is offered on this market at the present time at $6 per ton
lower than the prevailing price of American made barb wire. There is a con-
siderable quantity being imported through the Texas ports. While it is niot a
particularly large tonnage, It is sufficient to affect the prices that the buyers arc
willing to pay for American made wire.
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It has occurred to me that possibly an amendment to the tariff bill might be
had whereby the duty paid by ourselves and other importers might be rebated
on such quantities of the Imported rod which is manufactured into barb wire.
That situation would be of benefit to the farmers through the reduction of $6
in cost which would be reflected in the selling price of American made barb wire
manufactured from imported raw material. In other words, it seems unfair thai
the American manufacturer is assessed a duty of $6 per ton when the finished
material made of the same raw material is allowed to enter duty free.

Our plant at Galveston employs from 100 to 200 men; one-half of the output
of that plant, or one-half of the labor is employed in the manufacture of barb
wire and we find considerable difficulty in operating successfully under these
conditions on account of the competition of foreign barb wire. I do not know
that a similar proposition has ever been suggested, but I do know that being
at the port in immediate competition with these importations free of duty and
Texas being practically our only market, that it affects us more seriously than
any other manufacturer that I know of.

Would be glad to receive your reaction to the proposition so as to know whether
there is any possibility of such an amendment being successfully introduced. I
am also writing Senator Tom Connally on this matter, as I understand he is a
member of the Finance Committee which has the bill under consideration.

Yours very truly, BLACK HARDWARE CO.,

HARRY A. BLACK, President.

SMELTING IN BOND

[Sec. 812]

STATEMENT OF JAMES L. GERRY, REPRESENTING THE AMERI-
CAN SMELTING & REFINING CO., NEW YORK CITY

(The witness was duly sworn by the chairman.)
Mr. GERRY. Senator Thomas is not able to be here, and I am

appearing in his place (referring to Charles S. Thomas).
I appear as counsel for the American Smelting & Refining Co., of

New York City. I desire to call your attention, first, to the provi-
sions of paragraph 392 of the dutiable schedule. In that paragraph
there were certain amendments written in by the House which pro-
vided that the duty should not be applied to lead content in copper,
gold, silver ores, or copper mats.

Having called your attention to that paragra h, I desire to call
the attention of the committee to section 312 which is in the adminis-
trative provisions, and my purpose is to see to it that the provisions
of section 312 are amended so as to provide that the irrecoverable
metals shall likewise be taken care of in the administrative pro-
visions.

The theory of that, of course, is that if the gold ore or silver ore
or copper ore should cary a certain percentage of lead, and that
lead is irrecoverable, that upon the withdrawal for consumption of
the gold or the silver or the copper we should not be mulcted in
damages to the extent of the duty which would be otherwise charge-
able on the lead which is not recovered.

Senator KING. As I understand you, if you imported from Mexico,
for instance, a ton of orb, the principal content of which was silver,
but it contained some lead, and the assay showed, as an illustration,
that there was 40 per cent lead-

Mr. GERRY. That would be pretty high, Senator.
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Senator KINo. I know, but just for illustration-assuming that (2
you only recovered 35 per cent, you would have to pay the duty 3
upon that which you imported, and then when you lose 5 per cent in factr
treating it, you want credit for that? (14;

Mr. GERRY. That is right. The theory is, broadly, that from the (15)
very early days of the Government, going back to the decision of phrase
Marshall in Brown verses Merrill, in which the doctrine was that the mer
importation was not complete until the merchandise was withdrawn
from the custody of the Government, And in the Mariot case the
Supreme Court held that merchandise was not dutiable until it came
in to become part of the commerce of the country. The Customs
Court of Appeals has held in 13 Customs Court of Appeals that crude
where merchandise was partially destroyed and what was left of
it was exported, duties would not be collected on the part which was lut es
destroyed. This is merely an application of that general doctrine Meat,
of law. vau

The CHAIRMAN. You are opposed to the House amendment in dust,
paragraph 392? refining

Mr. GERRY. We just wish to have written into 312 the amendment ore
that was written into 392; and I have prepared a form of amendment is abs
for that paragraph which i will submit. erat

The CHAIRMAN. Section 312 now is exactly the same as the existing tab
law. Did you want it changed? pa

Mr. GERRY. As 312 appears it is the existing law without change. refinec
Senator WALSH. You want the change? cellat
Mr. GERRY. Yes. the fo
The CHAIRMAN. YOU want the corresponding amendment as

provided there? can bi
Mr. GERRY. Yes, sir. III.
(Mr. Gerry submitted the following proposed amendments:) an01

PROPOSED AMENDMENT TO SECTION 312, TITLE 111; SPECIAL PROVISIONS, PART I, 1dent
MISCELLANEOUS, If. R. 207

destro
(1) Line 19, pale 262, after the word "without," Insert: "appraisement or the lien.

exaction and the.' used
(2) Line 20, page 262, after the word "both," insert: "or otherwise manipulated

or manufactured.b
3 Line 22 page 282, after the word "sum," insert: "in lieu of and." IV.

Line 3, page 263, after the word "title," insert: "or exportation with bene b
fit drawback. 557.

(5) Line 4, page 263, after the word "metal," insert: "in any form." transf
(6) Line 5, page 203, after the word "both," insert: "manipulation or manu* may.

facture." can n
(7) Line 7, page 263, after the word "made," insert: "for unrecovered metals the pE

aifid.' this
8) Line 9, page 263, after the word "producible," insert: "as above described." which

(9) Line 9, page 263, after the word "thereof," insert: "or a quantity of the V.
same kind of metal equal to the aforesaid metal producible or any portion thereof." 6 pa

(10) Line 13, page 203, after the word "of" strike out the following: "the etc.
duties chargeable against an equivalent amount or ores or crude metals from which VI.
said metal would be producible in their condition as imported." and substitute V1
therefor the following: "the charge or charges against the bond applicable to or Miie
covering the producible metal only in its condition as imported, or the payment and
of duties on a quantity of the same kind of metal equal to the quantity of metal or sit
produced from the dutiable metal contained in the ores and crude metals imported taiiwc
at the rate of duty chargeable in the condition at the time of its importation on the VI
particular kind of dutiable metal used to produce the metal withdrawn:" On a

(11) Line 4, page 204, after the word "warehouse," Insert: "or withdrawal for eln
payment of duties and exportation with benefit of drawback." as is



SPECIAL AND ADMINISTRATIVE PROVISIONS 405
(12) Line 0, page 264 after the word "metal," insert: "in any form."
R3 Line 8, page 264, after the word "both," insert: "manipulation or manu-

facture."
(14) Line 10, page 264, after the word "of" insert: "the unrecovered metals

and.' '
(15) Line 12, page 264, after the word "Treasury," add: "Provided, That the

phrase ores and crude metals shall be construed to mean any goods, wares, or
merchandise susceptible to being refined or smelted and refined: And provided
further, That the privileges accorded and authorized by sections 311 and 562 shall
be included in those accorded and authorized bonded smelters by this section."

ARGUMENT

I. This amendment reflects existing administrative practice. All ores and
crude metals transferred to a bonded smelter are either free of duty, or subject
to specific duties and, obviously, merchandise free of duty or upon which specific
duties only are imposed, can not possibly be the subject matter of "appraise-
ment," because the act of appraisement is the ascertainment of the dutiable
value of imported merchandise.

II. This amendment is proposed first because the manipulation of ores, flue-
dust, furnace products, etc., are merely processes preparatory to smelting and
refining. For instance, a copper ore containing sulphur may be roasted a zinc
ore may be concentrated; or an ore containing both zinc and lead ma be sub-
iected to concentration processes which separate the zinc from the lead. There
is absolutely no justifiable reason for compelling the smelter to perform these
operations in a separate bonded plant and then transfer the product under bond
to a bonded smelting or refining warehouse, as is required by the Treasury De-
partment at the present time.

With reference to the proposition of manufacture, it is evident that a pig of
refined lead is a manufactured article. The department has authorized the can-
cellation of the charge against the bond when the refined lead was exported in
the form of sheets; but has denied an application when the refined lead was ex-
ported in the form of a shot. At the same time the department has authorized
the transfer of the refined lead to a bonded manufacturing warehouse where it
can be converted into sheets or shot or what not-without let or hindrance.

III. The third amendment is proposed for the reason that when imported ores
and crude metals are carried into a bonded smelter they are smelted along with
other ores and crude metals, of either domestic or foreign origin, and hence their
identity is absolutely lost and destroyed. A lien for duties can only attach to the
actual article imported. The smelting and refining of imported ores at once
destroys the lien for duties, and the charge against the bond takes the place of this
lien. Duties are assessed on imported merchandise. If imported materials are
used in the manufacture of an article in the United States the resultant article
is a product of the United States; hence duties cease, and the charge against the
bond is substituted therefor.

IV. This amendment is a mere extension of the privilege of exporting with
benefit of drawback from bond, which is accorded and authorized under section
557. In this section (312), there is provision that the producible metal may be
transferred to a customs warehouse. If transferred to a customs warehouse, it
may be exported with benefit of drawback under section 557. To say that one
can not export direct from a bonded smelter, with benefit of drawback, after
the payment of duties, and to compel the transfer to a customc warehouse where
this privilege can be exercised, would seem to involve a degree of particularity
which Congress did not contemplate.

V. This amendment "in any form," which appears here and likewise in line
6 page 264, is to cover refined lead whether in pigs, sheet, shot, or white-lead,
etc. (See amendment No. 2.)

VI. See amendment No. 2 (supra).
VII. This amendment is proposed for the purpose of carrying into the ad-

ministrative provision of the law, the amendments inserted in paragraphs 392
and 394-that duty shall not be applied to the lead contained in copper, gold,
or silver ores, or copper mattes unless actually recovered; nor to the zinc con-
tained in lead or copper ores, unless actually recovered.

VIII, IX X These amendments all look'for relief from the imposition of duty
on a nonexisting thing-or on merchandise which is not imported; that is, mer-
chandise which s destroyed in bond by authorization of the Government, and
as is authorized by section 557, line 23, page 391; sections 502 and 503. See
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Chief Justice Marshall's decision in Brown v. Maryland (12 Wheaton, 419); ascer
Marriott v. Brune (9 How. 619, p. 631), United States v. Field (14 Ct. Cuat. the p.
Appls. 406); United States v. Estate of Boshell (14 Ct. Cust. Apple. 273); and chand
Casazza & iro. v. United States (13 Ct. Cust. Appls. 627). If the lead In the That
copper ore, or the gold or the silver ore, is wholly destroyed in the recovery of the dudcc
copper, or the gold, or the silver then the attempted Imposition of duty on the
lead not recovered is, in effect, the imposition of duty on a copper ore, or a gold
ore, or a silver ore, contrary to the will and intent of Congress, which has placed
these ores on the free list.

XI. See amendment No. 4 (supra).
XII. See amendment No. 5.
XIII. See amendment No. 2. STE
XIV. See amendments Nos. 8, 9 and 10.
XV. This proposition is the definite extension to a bonded smelter of the

privileges of smelting and refining in bond a furnace product, such as flue-dust
or copper matte, which might be claimed to be neither an ore on the one hand,
nor a crude metal on the other; and secondly, that the privileges and benefits
accorded merchandise entered under any provision of bond, shall be accorded to fact
merchandise entered under section 312. (See Tariff Readjustment, Admin. tong
istrative and Miscellaneous Provisions, pp. 10081-10083).

Section 312, Bonded smelting warehouses: The works of manufacturers en.
gaged in smelting or refining, or both, of ores and crude metals, may, upon the T

giving of satisfactory bonds, be designated as bonded smelting warehouse. po
Ores or crude metals may be removed from the vessel or other vehicle in whi D4
imported, or from a bonded warehouse, into a bonded smelting warehouse with.
out (1) appraisement or the exaction and the payment of duties thereon, and there detw
smelted or refined, or both, (2) or otherwise manipulated or manufactured, together cam
with ores or crude metals of home or foreign production: Provided, That the bonds T
shall be charged with a sum (3) in lieu of and equal in amount to the regular
duties which would have been payable on such ores and crude metals if entered
for consumption at the time of their importation, and the several charges against
such bonds shall be canceled upon the exportation or delivery to a bonded manu- 330,
facturing warehouse established under the preceding section of this title (4) or arg
exportation with benefit of drawback, of a quantity of the same kind of metal
(5) in any form equal to the quantity of metal producible from the smelting or
refining, or both, (6) manipulation or manufacture of the dutiable metal con. pro,
tainedin such ores or crude metals, due allowance being made (7) for unrecovered pris
metals and of the smelter wastage as ascertained from time to time by the Secore. 
tary of the Treasury: Provided furth.-jr, That the said metals so producible (8) as
above described or any portion thereof (0) or a quantity of the same kind of metal
equal to the aforesaid metal producible or any portion thereof may be withdrawn The
for domestic consumption or transferred to a bonded customs warehouse and with- tern
drawn therefrom and the several charges against the bonds canceled upon the byt
payment of (10) [the duties chargeable against an equivalent amount of ores or
crude metals from which said metal would be producible in their condition as
imported:] the charge or charges against the bond applicable to or covering the pro- poli
ducible metal only in its condition as imported, or the payment of duties on a qauntitg dent
of the same kind of metal equal to the quantity of metal produced from the dutiable
metal contained in the ores and crude metals imported at the rate of duty chargeable r
in the condition at the time of its importation on the particular kind of dutiable metal 1211
used to produce the metal withdrawn: Provided further, That on the arrival of the tern
ores and crude metals at such establishments they shall be sampled and assayed his
according to commercial methods under the supervision of Government officers: per
Provided further That all labor performed and services rendered pursuant to this
section shall bd under the supervision of an officer of the customs, to be ap- thre
pointed by the Secretary of the Treasury and at the expense of the manufacturer: the
Provided further, That all regulations for the carrying out of this section shall be the
prescribed by the Secretary of the Treasury: And providedfurther, That the several
charges against the bonds of any smelting warehouse established under the pro-
visions of this section may be canceled upon the exportation or transfer to a the
bonded manufacturing warehouse, (11) or withdrawal for payment of duties and S
exportation with benefit of drawback from any other bonded smelting warehouse ofc
established under this section of a quantity of the same kind of metal, (12) in any
form, in excess of that covered by open bonds, equal to the amount of metal pro-
ducible from the smelting or refining, or both, (13) manipulation or manufacture, not
of the dutiable metal contained in the imported ores and crude metals, duo
allowance being made of (14) the unrecovered metals and the smelter wastage as to c
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); ascertained from time to time by the Secretary of the Treasury. (15) Providedthat
lot. the phrase ores and crude metal. shall be construed to mean any goods, wares or mer-
Ind chandise susceptible of being refined or smelted and refined. -And provided further,
the That the privileges accorded and authorized by sections 811 and 669 shall be in-
the cludcd in those accorded and authorized bonded smelters by this section.
the
old UNITED STATES TARIFF COMMISSION
Med

[seen. 380-336]

STATEMENT OF IAMEB A. EMERY, WASHINGTON, D. a., P PRE.
'he RENTING THE NATIONAL ASSOCIATION OF MANUFACTURERS
Id (The witness was duly sworn by the chairman.)

G MIr. ErEnY. I am counsel for the National Association of Manu-
to facturers and the associations included in the liA filed by Mr. Edger-

ton, being some 74 National, State, and local organizations of manu-
facturers.

he To save the time of the committee, Mr. Chairman, if I may I will
es proceed directly to the propositions involved here, asking the per-
il oh mission of the committee to file with it a brief which enters into some
're detail as to the history of the legislation, the discussion of various
er cases to ivhich I shall allude-
d The CHAIRMAN. Your request will be granted.
ar Nr. E.ERY. The asociations which I represent, Mr. Chairman,
ed
lat desire to press upon your attention their approval of sections 330 to
u 336, inclusive, of the House bill. In substance, for the purpose of
or argument, sections 330 to 335 provide for the reorganization of the
al Tariff Commision. With the exception of section 330, the remaining
n. provisions are substantially similar to those of the present law, com-
3 d prising sections 701 to 709, inclusive, of the revenue act of 1910.

For the purpose of this discussion, the chief differences between
the above provisions of the bill and the present law are as follows:

!F The law provides for a commission of six members, serving ultimate
terms of 12 years, at an annual salary of $7,500. They are appointed

ie by the President, with the advice and consent of the Senate and, not
Dr

inore than three of the commissioners "shall be members of the same
political party." Any commissioner "may be removed by the Presi-

I dent for inefficiency, neglect of duty or malfeasance in office."
By the terns_ of the bill, the commission is to consist of seven mem-

al bers, appointed with the advice and consent of the Senate for ultimate
te terms of seven ars each of the present members to continue until

his successor tales okilce. The commissioner's salary is to be $12 000
per year. Instead of the provision of the law, that not more thai
three commissioners "shall be members of the same political party,"
the bill provides that each. commissioner shall, "in the judgment of
the President, be possessed of qualifications requisite for developing
expert knowledge of tariff problems and efficiency in administering
the provisions" of the law.

d Senator KINo. That would mean that he may appoint all of them
of one political party or of no political party, and may remove them
two days after lie appointed them, without giving any reason. Is
not that true?

Mr. E.ERY. I do not think so; but if you will permit me I intend
to discuss that when I reach that point.
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The bill states no cause for the removal of commissioners by the
President, but hispower in that respect has been recently deteriilned
by the Supreme Court of the United States in the case of Myers
v. U. S., 272 U. S. 52. The substantial difference between the fexi.
ble provisions of the present law and the pending proposals are:

1. In the formula by which the President, with the aid of the
commission, is to make rate adjustments.

2. In the elements which the President is to take into consideration
in the application of the formula.

3. In the application of the ad valorem duties as an alternative
to specific rate adjustment.

There are other minor changes and incidental definitions compli.
mentary to these proposals but not essential to the purpose of tis
discussion.

The issues raised by the above provisions of the House bill involve
important questions of law and policy, which we submit are ex.
pressed in the following propositions:

I. May Congress confer upon the President, under the power to
levy duties upon imports and regulate foreign commerce, the au.
thority to adjust statutory tariff rates, with the aid of a tariff coin.
mission, in conformity with the policy proposed to be established by
section 330 of the pending House bill? (Being the so-called flexible
tariff provisions, H. R. 2667.)

II. Ought the public policy proposed by the bill to be adopted?
III. Ought the Tariff Commission to be reorganized in the manner

proposed by section 330 of the pending House ill I
We discuss the questions of constitutional power involved first be.

cause the principal objections have been raised on this score and there
appears to exist no little confusion with respect to the issues in.
volved and the judicial and legislative precedents at hand.

May Congress confer upon the President, under the power to levy
duties upon imports and regulate foreign commerce, the authority
to adjust statutory tariff rates, with the aid of a Tariff Commission,
in conformity with the policy proposed to be established by section
830 of the pending House billI

I want to call the committee's attention at this point to the fact
that both the present tariff law .of 1922 and the pending House bill
are not only measures for the collection of revenue by the levy of
duties upon imports, but they are also regulations of foreign com-
merce. Many of the sections of both the law and the bill are in.
tended primarily to be regulations of commerce; and the taxing
power is ample for that purpose. I think it quite impossible, Mr.
Chairman t 9 discuss these proposals without remembering that at
all times the measure before us is both a revenue measure and a regu-
lation of foreign commerce.

The main proposition that I have stated may be resolved into four
statements of law:

(A) Congress may, and frequently has validly authorized execu-
tive officers, boards, and commissions to ascertain and apply facts to
give effect to a preordained congressional policy. Within the limits
of such policy Congress may confer unreviewable discretion upon
its executive agents in the accomplishment of its purpose.

(B) From the beginning of the Government, Congress has pur-
sued such a policy in the field of tariff legislation.

408
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(C) The "flexible" and other provisions of the tariff act of 1922
represent such a policy and have -een judicially sustained.

(D) Section 836 of the pending House bill conforms fully to
judicial and legislative precedent. It lays down a clear and intelligi-
ble rule as definite and workable as those employed to direct execu-
tive action in the past and similar action in the present law, and is a
valid exercise of congressional power.

Take the first proposition. Congress may and frequently has
validly authorized executive officers, boards, and commissions to
ascertain and apply facts to give effect to a preordained congressional
policy. Within the limits of such policy Congress may confer un-
questioned discretion upon its executive agents in the accomplishment
of its purpose.

The general principle under which authority may be delegated
by the Congress to executive agencies has been the frequent subject
of judicial consideration. Three short, simple, definite statements
of the law have been referred to with frequent approval by the
Supreme Court of the United States during the past 80 years. They
represent two cases from the State of Pennsylvania and one from
the State of Ohio-

Senator GEORGE. If you will pardon me. I doubt if any man
would take any issue wfth your first proposition. The last one is the
important one.

Mr. EMvRY. It is necessary to state these fundamental principles
of law to note their application to the pending bill; and the quota-
tions are very short. The first one is from the case of Moers v.
Reading, 21 Pennsylvania 202:

Half the statutes on our books are in the alternative dc-pendent on the dlisere.
tion (if scaae person ur liersons to whomii is confided tihu duty of determining
whether fite proper occasion exists fot' exectttlltg theni. But it .'an not be Said
that the exercise of such discretion is the making of the law.

The second is from Locke's Appeal, 72 Pennsylvania 491 :
'riTe legislature ('1111 not delegat, its power to make a law, but it can make a

liw to dehgate It iower to determine sone facts or state of things utp'in which
the law makes, or tatetls to make, its own action depend. To deny this wold
ie to stoii the wheels of government. There are inanly things upon which wise

and u,:ctfuI legislation inmst depend whihh can not be hnown to the Ilaw.-nking
iswer, nlid uiut therefore be a subject of inquiry and deterninalton outsle
the halls (!f legislation.

The court said further in the same case that the Constitution grants
the power to legislate, but it can not confer it; and it said further
that to assert that the law is less a law because it has to depend upon
it future event is to rob the legislature of the power to act absolutely
for the public welfare whenever a law is passed relating to a state
of affairs not yet developed. Says the court:

God breathes into his creature the powers of Judgment and discretion and
then declares to hiu Ills hlw: "As you determine your act, so shall be tile
conseijuences." The law is active and operates only when inan determines.
Does man or God make the law?

Finally, from the Cincinnati Wilmington & Zanesville Railroad
Coipally V. Clinton County Commissioners, 1 Ohio State 88, in
which eaxse the court said:

'lite true distinelion Is between the delegation of power to make the law which
nceessartly involves a discretion is to what it shall be and conferring authority
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or discretion as to its execution to be exercised under and in pursuance of the
law. The first can not be done; to the latter no valid objection can be mna'.

These cases are cited with frequent approval by the Supreme
Court, at least five times in the last 40 years, especially Field v.
Clark, 143 U. S. 649; United States v,. (hrimand, 220 V. S. 505;
Hampton, Jr., & Co. v. U. S. 276, 394; being the cases in which section
315 of the flexible provision was sustained by the Supreme Court.

In pursuance of these principles the power of Congrtess has been
sustained to authorize the President of the United States, upon a
finding of fact that the neutral commerce of th,, United States was
being violated, to proclaim or revive a commercial regulation. In re
Brig Aurora, 7 Cranch, 382). The President is authorized, by the
act of 1795, to declare the exigency of fact upon which the militia
may be called into the service of the United States. (Lther v.
Borden, 7 Howard 1; Martin w. Mott, 12 Wheat., 19).

The Secretary o? the Treasury is authorized to ascertain and pro.
claim the conversion value of various coins. (Cramer v. Arthur
102 U. S. 612.) The Secretary of War was authorized to determine
is a fact whether or not the Brooklyn Bridge was an obstruction to

commerce. ,(Miller v. Mayor of New York, 109 U. S. 385.) It was
made unlawful to sell oleomargarine except when branded in aceard.
ance with regulations prescribed by the Secretary of the Treasurv.
(In re Kollock 165 U, S. 526.) The Secretary of the Treasury was
authorized to determine whether or not a Japanese immigrant was
illegally in the country and deport him. (The Japanese Immigrant
C.Fe, 189 U. S. 86.) he Secretary of the Treasury was authoi'ized
to e.-tablish standards for the admission of tea into the United States,
to select samples of the same, determine their similarity to the stand.
ards established, and admit or deny entrance to such tea. (Buttfleld
v. Stranalan, 192 U. S. 470.) The Congress authorized the miners
in each mining district, on the public lands of the United States. to
make local regulations governing location, etc., not inconsistent with
the laws of tie United States, (Jackson v. Roby, 109 U. S., 440).
Congress authorized a State legislature to make similar provisions
with respect to mining locations on public lands of the United States,
saying with reference to the case previous cited:

Now if Congress has power to delegate to a body of miners the niking of
additional regulations respecting locations, it can not be doubted that It has
equal power to delegate similar authority to a State legislature. (Butte City
Water Co. v. Baker, 190 U. S. 119.)

The Secretary of War was authorized to determine under the act
of March 3, 1899, whether or not bridges obstructed navigable
streams, to require the alteration of such bridges when causing ob.
structions, and. making the violation of the Secretary's direction
punishable by a fine of $5,000. Each month's delay in observing
such mandate constituted an additional offense. Union Bridge Co.
v. U. S., 204 U. S. 364; Monongahela Bridge Co. v. U. S., 210 U. S.
177: Hannibal Bridge Co. v. U. S., ?21 U. S. 194.

The Interstate Commerce Commission is authorized .to fix stand-
ards for drawbars for railway cars.

Congress declIared its policy with respect to grazing on the public
lands, and authorized the Secretary of Agriculture to make regula.
tions thereunder, a violation of which becomes punishable by fine
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and imprisonment, and the power was sustained in U. S. o.
Grimaud, 220 U. S. 606, the court saying:

But when Congress had legislated and indicated its will, it could give to
t ose who were to act under such general provisions "power to fill up tha
tletails."

The Alien Property Custodian is given all the powers of a corn-
mon law trustee under the trading with the enemy act, October 6,
1917, and his power was sustained under the direction of the Presi-
dent to do anything necessary to administer the enemy property of
which he was trustee.

The determination of the terms of sales of enemy properties In the light
of the facts and conditions from time to time arising in the jyogress of war was
not the making of a law; it was the application of the general rule laid doww
by the act. (United States v. The Chemical Foundation (Inc.), 272 U. S. 1.)

The Secretary of War may be authorized to determine the charac-
ter and modification of all harbor improvements with respect to
their effect upon the navigability of a Federal waterway. (Chicago
Drainage Canal cases, United States Supreme Court, January 14,
1929.)

The doctrine of all the delegations of authority involved in these
cases is summed up by the Supreme Court in Monongahela Bridge
Co. . U. S., 216 U. S. 193:

A denial to Congress of authority under the Constitution to delegate to an
executive department or officer the powEr to determine some fact or some state
of things upon which the enforcement of its enactment may depend would
often render it impossible or impracticable to conduct the public business and
to successfully carry on the operations lit

From the beginaing oess has pursued
such a policy in the fie

The tariff act of 1 the First
Congress. Immed By raisenent
of imported goo of o effect
and developed on ute in resent

Beginning et of A osio found
for tMe ap0poi market
value of imporu
was provided, to
determine the e

the "places of on, a wholes es at
which importe e ma xpor-
tation. All the 0
the way they th o ms refer-
ring to tlis prac
cedure or scientist
V. U. S., U. S. Ct. Cu s aon
a policy and executive M oneir hudt
was made effective, and
ment held to be conclusive, r of law intervene
(Stairs '. Peaslee, 18 Howar 21; Hilton v. Merritt, 110 U. S., 97;
Passavant v. U. S., 148 U. 5., 214.)

The administration of the whole tariff system of the United States
has rested on the power of Congress to vest customs officers with the
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authority to determine "facts or states of things" upon the deter.1
mination of which the will of Congress is made effective.

Throughout our whole history the Congress has furtherrmore
empowered the President to determine all sorts of questions of feA
with respect to the tariff policy of foreign countries in order to m&6
its own policy effective, and, in executing this policy, has conferred
upon the Executive a broad discretion in the ascertainment "of fat
and states of things" upon which to make its policy effective. :

The following statutes enacted between 1815 and 1909 all represent
instances in which the tariff policy of Congress or its regulation of
foreign commerce was made dependent upon findings of -fact by the
President. I shall not read these. I want to put them in the record.
There are 16 of them, running from 1815 to 1909. It will be per.
ceived that authority to repeal or modify duties or suspend them wa
constantly conferred in such terms as whenever r the President shali
be satisfied," whenever he shall "deem the same expedient," or whe
he shall "receive satisfactory information" or "evidence.

(Mr. Emery submitted the following list of legislative precedents:)
LSL '.TIVE raJxEcDmoNTS

Under the following acts of Congress the Executive was authorized to act
with respect to tariff rates umler" the conditions indicated in each case, in order
to regulate the foreign commerce of the United States:

March 3, 1815: Provided for repeal of discriminating duties on foreign yes.
seals and goods Imported therein "whenever the President of the United States
shall be satisfied" that the discriminating or countervailing duties of the for.
e:gn nation, so far as they operate to the disadvantage of the United States,
have been abolished.

March 3, 1821: Authorized the President, "should he deem the same expe
dient," to suspend temporarily the operation of an act imposing tonnage duties
tin French ships In the event of the consummation of certain treaties between
France and the United States.

May 0, 1822: Contained same authorization as act of March 8, 1821.
January 7, 1824: Authorized the President to suspend discriminatory duties

of tonnage and impost with respect to vessels of any foreign nation and iner-
chandise imported in stme "upon satisfactory evidence" that no discriminat-
Ing duties were levied by said foreign nation.

April 20, 1826: Authorized the President by proclamation to suspend an act
of Congress upon a finding that equalty of treatment was not being recipro.
coated in the ports of the Republic of Colombia.

May 9, 1828: Accorded equal treatment to French vessels laden with mer.
chandise of certain Ishnds so long as the Government of France should permit
the exportation of such merchandise in American vessels, but provided that if
the President of the United States should "receive satisfactory Information "
that the privileges allowed American vessels had been revoked or annulled
he might suspend the operation of this act.

May 29, 1880: Authorized the President when he should "receive satisfactory
evidence" that Great Britain would open the ports in certain of her colonial
possessions to vessels of the United States and accord them certain privileges,
to issue his proclamation declaring that he had received such evidence; and
thereupon the ports of the United States should be opened to British vessels
coming from such colonial possessions on the,same terms as were accorded
American vessels.

July 13, 1832: Authorized the President whenever he should "be satisfied"
that the discriminating or countervailing duties of tonnage levied by any for-
eign nation had been abolished, to direct that the tonnage duties on the vessels
of such nation should cease to be levied in the ports of the United States.

June 1, 1842: Extended privileges to French vessels coming from certain
French colonial possessions but provided that these privileges might be with.
drawn by proclamation of the President If he should "receive satisfactory
Information" that similar privileges extended to American vessels in the French
colonies had been revoked or annulled.
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March 3,,1845: Extended certain privileges to French vessels coming from

certain French colonial possessions but provided that tblh act should not takq
effect U~ntil. UtJe President should have receivedd satisfactory Information"1 that
similar prvileges were accorded American vessels by France; 'and further
authorized the President to suspend the privileges extended by this act whenever
the privileges of American vessels should be revoked or annulled.

August 5, 1854: Provided thikt the. President of the United States might
suspend the duties on numerous articles Imported in the United States from
certain sources when he should "receive satisfactory evidence" that the parlia-
ments of Great Britain, Canada, New Brunswick, Nova Scotia, and Prince
rUward Island had passed laws to give effect to the provisions of a treaty
between the United States and Great Britain. Authorized also extension of tile
privilege of free entry to these goods imported from Newfoundland whn the
legislature thereof should pass certain laws and the President of the United
states should declare that he had "satisfactory evidence" that the said
province had consented to have the provisions of the treaty extended to it.

March 1, 1873: Authorized the President to suspend certain rights of shipping
upon the St. Lawrence, the Great Lakes, and connecting rivers which had been
extended to British vessels in case the Dominion of Canada should at any time
deprive the citizens of the United States of the use of canals in Canada on terms
of equality with the inhabitants of the Dominion; or in case any export or other
duty should continue to be levied by Canada on lumber or timber floated down
the St. John River.

July 24, 1897: Authorized the President to suspend In part the operation of
certain laws so that foreign vessels from a country Imposing "partial" dis-
criminating tonnage duties upon American vessels or American merchandise
may enjoy in our ports the identical privileges which the same class of American
vessels and merchandise may enjoy in said foreign country.

August 5, 1900: This act established a minimum tariff on Imported goods and
In addition a maximum tariff which was determined by the addition of 25 per
centum ad valorem to the minimum tariff, and authorized the President when
he should "be satisfied" that any foreign country imposed no restrictions,
charges, exactions, or other burdens of a tory nature upon importa-
tions from the United States and imposed no export
duty or prohibition upon the ex ted States which
"unduly discriminated" again and that such
foreign country accorded portaions
from the United States, t under theterms of the minimum

He was further auth editions
which led to the Issue Issue
a proclamation toth
maximum tariff sho

It was also prove wed
directly or Indirect Ker-
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"however the same es
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03810-29--voL 17, sn cF -- 27



414 .TABJr1.OT OF 1929

ainst the pending "flexible provisions," but the authority of~ngress was _fully sustained._ _
It must not be forgotten that in the Field case and throughout til

statutory levy of duties upon imports, as in the pending bill, the
Congress is not alone taxing imports for revenue purposes, but em.
ploying the taxing power for the purpose of regulating foreign
commerce.

One of the most striking instances of this, of which I could bring a
griat many tb your attention, and I have in the brief, is, for instance.
that of Russell v. Williams (106 U. S. 623). I go back to these old
cases to show how old the practice is. That is 1871 or 1872. In thi
instance, the tariff act of March 3, 1865, provided an additional ad
valorem duty of 10 per cent upon all commodities the growth or
product of countries east of the Cape of Good Hope, when exported
from countries west of the Cape of Good Hope. In the instant ca
the commodity involved was Chinese tea exported from England
to the United States. The court, sustaining the levy of the addi.
tional duty declared the plain purpose of Congress to be the stimu.
lation of the direct exportation from Oriental countries of their
commodities in Atnerican ships, and the import duty levied was "a
regulation of commerce."

It is thus perceived from legislative and judicial practice that
since the beginning of the nation Congress has habitually reposed in
administrative officers, and especially the President, large discretion
in the finding of various facts and "states of things," upon GO
ascertainment of which the tairiff policy of Congress or its regulation
of foreign commerce was made effective.

The "flexible" and other provision of the Tariff Act of 192
represent such a policy and have been judicially sustained.

The "flexible '- provisions of the tariff act of 1922 were attacked
by the J. W. Hampton Jr. Co. in a proceeding carried to the
Supreme Court of the United States. The plaintiff had made an
importation into New York of barium dioxide on which the col.
lector assessed a dutiable rate of 6 cents per pound. The statutory
rate fixed by the tariff act was 4 cents per pound, the additional 2
cents having been fixed by proclamation of the President, May i9,
1924, under section 315 (the "flexible" provision) of the tariff act
of 1922. The plaintiff raised two questions:

First, that section 315-
is a delegation to their President. of the legislative power, which by Article I
section 1, of the Constitution,, is vested in Congress, the power being that .de.
elared in section 8 of Article I, that the Congress shall have power to lay and
collect taxes, duties, imposts, and excises. - • . .':
i A. second objection is that as section 815 was enacted with the avowed
Intent and for the purpose of protecting the industries of the United States, It
is invalid because the Constitution dves power to lay such taxes only for
revenue. (Hampton t. United States, 2781U. S. 894.)

The court overruled both objections," unanimously sugtaining the
validity of section 315; In the course of its discussion the court met
clearly and fully.'a chief objection made to the pending bill, which
differs from section, 815 of the liw only in the formula of admin.
istrative rate adjustment provided.. 'I want to read just a paragraph 6f its opinion, because not only
of the principle of law there stated, but because of the analogy
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which the court employs and which must run through this entire
argument.
* The court said:

It is conceded by counsel, that Congress may use executive officers in the
application and enforcement of a policy declared in law by Congress and
authorize such officers in the application of the congressional declaration to
enforce it by regulation equivalent to law. But it is said that this never has
been permitted to be done where Congress has exercised the power to levy
taxes and fix customs duties. The authorities make no such distinction. The
same principle that permits Congress to exercise its rate-making power in
interstate commerce by declaring the rule which shall prevail in the legislative
fixing of rates, and enables it to remit to a rate-making body created it
accordance with its provisions the fixing of such rates, justifies a similar pro-
vision for the fixing of customs duties on imported merchandise. If Congress
shall lay down by legislative act an intelligible principle to which the person
or body authorized to fix such rates is directed to conform, such legislative
action is not a forbidden delegation of legislative power. If it is thought
wise to vary the customs duties according to changing conditions of production
at home and abroad, it may authorize the Chief Executive to carry out this
purpose, with the advisory assistance of a tariff commission appointed under
congressional authority.

Your attention is particularly directed to the analogy made by
* the court between the rate-making authority delegated b, Congress
in the field of transportation to the Interstate Commerce Commission,
and in the field of the tariff to the President, aided by a Tariff Com-
mission. It illustrated its thought by two citations which greatly
assist in the clarification of the fundamental principles of law hi-
volved. Reverting to the case of Interstate Commerce Commission W.
Goodrich Transit Co. (224 U. -S. 194-214), involving the authority
of the Interstate Commerce Commission to establish methods of
carrier accounting, it said:

The Congress may not delegate its purely legislative power to a commission,
but, having laid down the general rules of action under which a commission
shall proceed, it may require of that commission the application of such rules
to particular situations and the investigation of facts, with a view to making

.orders in a particular matter within the rules laid down by the Congress.
It then quoted with approval from State v. Chicago, Milwaukee &

St. Paul R. R. (38 Minn. 801), in which the learned juAge expounded
the principle through which a State legislature confers upon a public
service commission the power to fix railway rates:

If such a power is to be exercised at all, it can only be satisfactoiily done
by a board or commission, constantly in session, whose time is exclusively given
to the subject, and who, after investigation of the facts, can fix rates with
reference to the peculiar circumstances of each road, and each particular kind
of business, and who can change or modify these rates to suit the ever-varying
conditions of traffic. * * * Our legislature has gone a step further than
most others, and vested our commission with full power to determine what
rates are equal and 'reasonable in each particular case. Whether this was wise.
or not is not for us to say; but in doing so we can not see that they have
transcended their constitutional authority. They have not delegated to the
commission any authority or discretion as to what the law shall be-which
would not be allowable-but have merely conferred upon it an authority 6nd
discretion, to be exercised in the execution of the law, and under and In
pursuance of it, which is entirely permissible. The legislature itself has passed
upon the expediency of the law, and what it shall be. The commission is In-
trusted with no authority or discretion upon these questions.

See also the language of Justice Miller and Bradley in the same
case in this court, 134 U. S. 418, 459, 461, 464.
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In meeting the second contention of the appellants in the Hampton
case, the court likewise sustained the authority of Congress to &
rates of duty or provide for their adjustment so that "they shall
encourage the industries of this country in the competition with pro.
ducerg in other countries in the sale of goods in this country."

We furthermore direct the attention ofthe committee to the charac.
ter of the authority conferred upon the President by sections 316 and
317 of the tariff act of 1922, which is continued substantially with.
out change as sections 337 and 338 of H. R. 2667, the House tariff
bill.

Senator VrsoX. How many times have the flexible provisions of
the existing iaw been called in question and adjudicated?

Mr. EMERY. Adjudicated? 'Once in the Supreme Court of the
United States.

Senator WATSON. Just the one time?
Mr. EMERY. In the Hampton case; yes, sir. The two fundamental

questions there raised were then decided.
Senator HARRISON. Was that a unanimous opinion?
Mr. EMERY. Yes, sir..
We want to direct your attention to the character of the power

conferred on the President by sections 316 and 317 of the present law,
that of 1922, which is continued substantially without change as sec.
tions 337 and 338 of the pending bill. To these sections of the law
and the bill no objection has been made by representatives of either
party during the course of debate. Yet we submit that they confer
upon the President the same kind, but a larger measure of authority
than is conveyed by section 315 of the law, or the proposed section
336 of the bill.

These sections (316 and 317, act of 1922; 337 and 338, H. R. 2667)
provide for the protection of the commerce of the United States
against unfair practices in import trade and discrimination against
such commerce by foreign countries. In each instance the Tariff
Commission is directed, by investigations, to assist the President in
the enforcement of these section. By section 316, unfair methods
of foreign competition and unfair acts of importation which, among
other things, have a tendency or effect to destroy or substantially
injure an economically operated American industry, are made unlaw.
ful. Whenever the existence of such methods "shall be established
to the satisfaction of the President" he may exclude the articles
concerned in such acts from entry without any right of a appeal, sub.
ject to the executive right to revoke the order when in the President's
judgment the condition no longer exists.

That is conferring upon the President of the United States the
power to select articles, such articles as in his opinion are made the
subject of unfair competition from foreign countries, and to exclude
those articles from entry-in other words, issue an embargo against
them, and stop their commerce altogether-a far larger power than
the power of modifying a duty.

Senator WATSON. Has that power been exercised by the President
in any instance?

Mr. EmERY. I do not know whether it has under this act. It has
many times in the past.

Senator WATSON. Not under the present act?
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Mr. EMrmy. I do not know of an instance in which it has been
exercised since 1922; but it has been exercised many times in the
past 100 years.

Under section 317 act of 1922 (section 838 of the bill H. R.
2667), whenever the President "shall find it to be a fact" that any
foreign country imposes unreasonable charges or exactions on com-
modities of the United States in transit or reexportation from any
country, or discriminates in fact against our commerce by law, or
any regulation, so as to place our commerce at a disadvantage with
that of any other country, he may proclaim:

Such new or additional rate or rates of duty as he shall determine will offset
such burden or disadvantage, not to exceed 50 per cent ad valorem or its
equivalent, on any products of, or on articles imported In a vessel of, such for-
eign country.

If, after such action by the President, the discriminations con-
tinue, the President, "if he deems it consistent with the interests of
the United States," may exclude from entry the products of the
offending country, "or such articles imported in its vessels as he
shall deem consistent with the public interests." This tremendous
power is extended to include its application to offset benefits which
any third country may derive from the discriminations practiced
directly by another country. Thus you have granted to the Presi-
dent, under those sections, the power to remove articles from the free
list and place a duty upon them, to place an ad valorem duty of 50
per cent upon them, to select the articles which may be made the
subject of the imposition of such duty for the purpose of protecting
the commerce of the United States against discrimination by another
country.

Senator SHoTRDOE. That power is exercised under existing law,
is itl

Mr. EMERY. Under existing law; and it is a power he has exer-
cised, Senator Shortridge, many times for more than a hundred
years, as I shall presently show you; and it was placed in the law
of 1922 and is placed again in this bill without any disagreement
upon the part of members of either party in any debate upon this
measure.

We submit to the committee that these provisions, to which no
objection is made, rest upon the same fundamental principles of law
as those applied to the flexible tariff in the pending bill, save that the
authority vested in the Executive is far greater, for it permits him
not only to select, in his discretion, the commodities to which new or
additional duties shall be applied, but to proclaim an embargo against
any or all offending nations or other countries benefiting by their
acts and to forfeit all foreign goods which may be imported contrary
to tiese provisions; and he may suspend, revoke, or supplement any
action Which he takes. Indeed, it is difficult to conceive a larger
authority vested in the Executive by the Congress for the finding
of facts or "a state of thins"in Which wide discretion is to be
exercised in making the policy of Congress effective. Yet in these
instances the power to modify, or levy a new duty on imports, objected
to for a more limited application through the flexible tariff, is em-
ployed for the regulation of foreign commerce in the interest of the
producers of the United States through Executive action under con-
gressional direction.
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In tho'face of these conceded and repeated grants. of extensive
authority, what becomes of the continuing objection that the Con.,
gress is now asked to surrender its tariff-making and taxing power:
to the Executive? The pending bill is not a surrender of Congres.
sional authority, but a standing assertion of its power effectively to.
regulate foreign commerce by a method through which the Excu.
tive becomes, as he has been throughout the history of tariff admin.
istration, its agent to execute its will, employing such discretion as
in the judgment of Congress is essential to effectuate its policy.

Section 336 of the pending House bill conforms fully to judicial
and legislative precedent. It lays down a clear and intelligible rule,
as definite and workable as those employed to direct Executive action
in the past and similar action in the present law, and is a valid
exercise of congressional power.

In sequence to the preceding argument, what, then, is the essential
legal difference between the grant of authority by the Congress to
the Executive contained in section 315 of the act of 1922, paragraphs
(a), (b), and (c), and the proposal contained in section 336, (a),
(b) and (d), of the House bill, H. R. 2667?

Senator WATSON. Mr. Emery, my attention has been called by the
expert from the commission to the fact that on the third day of
June, 1924, the President issued an order of exclusion on the subject
of revolvers, and on the 28th of April, 1920, manila rope and bolt-
rope. The order of exclusion was issued by the President under the
provisions of the existing law.

Mr. EmERY. I was not aware,. Senator, that lie had acted under it.
Of course I knew that the power had been frequently exerted in the
past.

The difference lies substantially in a change in the formula of rate.
adjustment proposed, and the circumstances which the President is
directed to take into consideration in applying the formula.

By the present law, in order to make the pol gress effect.
tive, the President is authorized to equalize, by limited rate-adjust-
ment, the difference between foreign and domestic costs of production
respecting specific articles. By the bill, section 336 (a), the Presi-
dent is directed to equalize "the difference in conditions of competi-
tion in the principal market or markets of the United States between
domestic articles and like or similar competitive imported articles"
within a limitation of 50 per cent. If such specific rate change does
not equalize such differences, he makes a finding to that effect, and
may proclaim an ad valorem rate of duty based upon the American
selling price of a like or similar domestic article, but in such instance
he may not decrease the rate more than 50 per cent, nor increase it
at all. In' applying the principle of competitive equalization
directed, the President is to take into consideration, in so far as he
finds it practicable and applicable-

(1) Costs of production of the domestic article, or the price at
which such article is freely offered for sale to all purchasers in the
principal market of the United States, in the ordinary course of
trade, and in the usual wholesale quantities in such market; and

(2) Costs of production of the imported article, or the price or
value set forth in its invoice, or its import cost as defined in subdivi-
sion (e) of section 832; and

I
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(3) Other costs of the' domestic article and of imported article (in
Fo ar as not considered under paragraphs (1) or (2)), including (A)
the cost of all containers and coverings of whatever nature and other
charges and expenses incident to placing the article in condition
packed ready for delivery, and (B) costs of transportation; and
. (4) Advantages granted to a foreign producer by a government,
person, partnership, corporation, or association in a foreign country.
* The reason for the suggested change of the formula for rate
adjustment is to be found in the President's Message to the Special
Session April 16, 1929, when he said:
The formula upon which the commission must now act often requires that

years be consumed in reaching conclusions where it should require only months.
Its very purpose Is defeated by delays. I believe a formula can be found that
will insure a rapid and accurate determination of needed changes in rates.

Senator EDoE. Mr. Emery, right ihere, is it not true also that it
was almost legally impossible to secure the actual facts as required
by section 315?

Mr. EMERY. I am just going to call attention to that, Senator.
"Costs of production," whether foreign or domestic, as the sole

determination of adjustment, have been found in the vast majority
of cases to be substantially unascertainable. This branch of argu-
ment, however, belongs to the discussion of policy rather thaih the
law involved, and is referred to here merely to indicate the reason
for the change.

I am calling attention to son of the evidence in that regard,
Senator Edge.

Senator EDOE. I did not wish to anticipate you, but I had that
thought in my mind. I am glad to know that you are going to
cover it.

Mr. EMny. Yes, sir.
In view of the right of Congress to confer authority for rate-

adjustment upon the Executive, with the aid of a Tariff Commission,
and the fact that it has, throughout our history, called upon him
to discharge such duties, it remains only to determine whether or not
the formula suggested by the House bill is as clear and intelligible
a rule and as definite and workable as those employed to direct Execu-
tive action in the past and held to be a valid exercise of Congressional
authority.

The proposal presented states a method of adjustment which is
the very essence of the protective policy. It is to secure, where in-
vestigation discloses the statutory rate does not, the necessary ad-
justment within the fixed limitation which will equalize the differ-
ence in conditions of competition between foreign and domestic pro-
ducers in the principal markets of the United States. In investiga-
tion for this purpose the Congress provides for the employment of
various factors which may, inter alia, be given consideration by the
President in arriving at the result.

If it be objected, as it has been by some, that it is impossible to
ascertain the difference in conditions of competition with scientific
accuracy or precision, it may be answered that this is not the legisla-
tive result sought. As was said by the Supreme Court in the
Hampton case, referring to the difference in foreign and domestic
costs of production, "it may be that it is difficult to fix with exact,-
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ness this difference, but the difference which is sought in the statute

is perfectly clear and perfectly intelligible." (Hampton v. U. s,276 U. S., 8.) The same objection was made to the power given
the Secretary of the Treasury invoy'Ag the conversion of foreip
currency, to which the Supreme Court then replied: "The Govern.
ment gets at the truth as near as it can and proclaims it." (Cramer
v. Arthur, 102 U. S., 617.)

It can not be contended that "the principal market or markets
of the United States" can not be ascertained, for these have been
frequently mixed with respect to various commodities, while the fac.

fy to be had in mind in determining the difference in con.
ditions of- competition are set forth in subdivision (d) of section
886 with clarity.

But let us compare the definition of authority here conferred upon
the Executive with many which Congress has employed in the pad,
and which have been sustained. In addition, let us examine the
legislative precedents acquiesced in by Congress, the Executive, and
the courts over long periods of time:

In the statute reviewed in Field w. Clark (143 U. S., 649), the
President was empowered to remove commodities from the free to
the dutiable list when "he was satisfied" that duties had been im.

osed by foreign nations upon American exports which "he may
eem to be reciprocally unequal and unreasonable." In .that in.

stance the President was without the aid and continuing investiga.
tion of a Tariff Commission, and the law enumerated no elements
which the President was to employ in arriving at his conclusions.

We have previously called the committee's attention to a whole
series of statutes in which various tariff duties were to be modified,
suspended, or put into force whenn the President was satisfied of a
state of things. The Congress has constantly authorized the Secre-
tary of the Treasury to levy additional duties upon imported goods
whenever any foreign country or any person, corporation, or cartel
gives any aid, bonus, subsidy, or advantage to the foreign producer;
and this exercise of discretion in determining the value of any such
aids or grants has been fully sustained. (Nicholas & Co. V. U. S
249 U. S., 34.) In all these instances the executive officer is called
upon-as the Supreme Court of Pennsylvania said with the frequent
approval of the Supreme Court of the United tates-to exercise
his judgment with respect to the determination of "some fact or
state of things upon which the law makes, or intends to make, its own
action depend." (Locke's Appeal, 72 Penn., 491.)

Congress may, if it wishes, make the finding of fact by an execu-
tive officer nonreviewable, as it did that of the Secretary of the
Treasury in immigration cases. Of this, the Supreme Court said:

But on the other hand the final determination of the facts may be entrusted
by Congress to executive officers, and in such' case as in all others in which a
statute gives a discretionary power to an officer, to be executed by him upon
his own opinion of certain facts, he is made the sole and exclusive judge of
the existence of those facts, and no other tribunal, unless expressly authorized
by law to do so, is at liberty to examine or controvert the sufficiency of the
evidence on which he acted. (Mishamura Ekiu P. U. S., 142 U. S., 651.)

Upon Congress alone has been conferred the power to levy duties
upon imports. There is no reservation as to the way in which it
shall exercise its power, nor the agency which it shall employ, nor
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the method by which it shall direct that agency to act.. As was said
by Chief Justice Marshall in McCulloch v. Maryland (4 Wheat. 315):

We think the sound construction of the Constitution must allow to the
National Legislature that discretion, with respect to the means by which the
powers it confers are to be carried into execution, which will enable that body
to perform the high duties assigned to it, in the manner most beneicil to
the people.

To the objection that the power sought to be conferred upon the
President of the United States by section 336 of the House bill repre-
sents a distinct innovation, or is greater in character and extent than
any hitherto authorized or proposed, we answer that the power given
to the first Presidents of the United States by its first Congresses
represented not only incomparably larger authority but greater dis-
retion in its exercise and was granted in more general terms than is

proposed by section 336 of the House bill.
By the act of June 4, 1794, President Washington was empowered

to place an embargo on all shipping within the ports of the United
States "whenever in his opinion the public safety shall so require.
The regulation under which he acted authorized him to continue or
revokehis orders "whenever he shall think proper."

Senator VATsON. Was that a war-time or peace-time regulation?
Mr. EMERY. It was a peace-time regulation; but it was on account

of the disturbed condition of Europe in the Napoleonic wars by which
the commerce of the United States was being discriminated against
and suffered interruptions; and this was done to compel other nations
to observe the neutrality of the commerce of the United States.

By the nonintercourse acts of 1798 and 1799-these too, are in
peace time-President Adams was directed to suspend the restraints
and prohibitions controlling intercourse with France, "if he deemed
it expedient and consistent with the interests of the United States,"
and " revoke such order whenever in his opinion the interests of the
United States shall require." By the nonimportation act of 1806 the
entry of enumerated commodities from Great Britain or her colonies
was forbidden~ and while the operation of the act was suspended until
July 1, 1807 tie President was authorized to suspend it still further
"if, in his judgment, the public interest should require it." This
legislation received the approval of and was administered by Thomas
Jefferson.

Thus, Congress after Congress, contemporary with the adoption
of the Constitution, authorized the first President who presided
over the Constitutional Convention, and his immediate successors,
among the very founders of the Republic, to halt all commerce within
his discretion, to suspend or make effective the operation of duties,
and to modify within the Executive discretion the rule of Congress
in order effectively to protect and regulate the threatened commerce
of the young nation. Here, indeed is . contemporary construction
of constitutional delegations of authority by Congress to the Presi-
dent for the levy of import duties and the regulation of foreign com-
merce which caused the Supreme Court of the United States to say,
having these very principles of law under consideration:

If the decision in the case of brig Aurora had never been rendered, the prac-
tical construction of the Constitution, as given by so many acts of Congress
and embracing almost the entire period of our national existence, should not
be overruled unless upon a conviction that such. legislation was clearly iniom-
patible with the supreme law of the land. (Field v. Clark, 142 U. S. 691.)
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What, then, is Congress proposing to do by section 336 of the
pending House bill? It directs the President, with the aid of &
tariff commission, to ascertain in a given instance whether or not
the statutory tariff rate equalizes the conditions of competition be.
tween the American and foreign producer in the principal markets
of the United States. It writes into the law an effective and practical
formula which is the very essence of the protective theory and the
last forward step in making it continuously effective, directed to a
condition which every business ma~i investigates, studies, and must
himself find to remain successfully in business. The Tariff Commis.
sion having ascertained the facts in a given instance, the President
may, within a limitation of 50 per cent, increase or decrease the rate
necessary to adjust the situation found to the declared congressional
policy.

Senator WATSON. Are you asking to have that 50 per cent in.
creased?

Mr. EMERY. No, sir; we are supporting the provisions of the
House bill. It provides a clear and definite direction for obtaining
ascertainable facts. It is not the delegation of power to make a law;
for Congress determines what the law shall be, and confers discretion
only as to its execution. It presents neither a new principle of law
nor a new policy in legislation. The principle at issue has been em.
ployed under the direction of Congress from the administration of
Washington to that of Hoover, and Tias been developed under a steady
flow of legislative and judicial precedent.

Senator WALSH of Massachusetts. Would you put a limit on the
time within which the President should act after he gets a report from
the Tariff Commission?

Mr. EMERY. That is a matter of practical legislation, Senator,
upon which I think Congress could well express itself if it has any
reason to believe that there is undue delay.
Senator WALSH Of Massachusetts. Since these flexible provisions

have been in operation, Presidents have been known to hold these
reports two or three years, and even longer, without action. Do you
not think that the business interests of the country have a right to
get action by the President after the report comes in, either confirm.
ing or rejecting it?

Mr. EMERY. I do. I am very much impressed with the fact that
the present President of the United States, in his message to the
Congress, based his recommendations for the progressive improve-
ment of the Tariff Commission upon the necessity for getting more
rapid action. It is his desire to have it.

Senator WALSH of Massachusetts. You would not object to some
limitation on the time within which the President can act upon a
report l •Mr. EmEY. Not at all. I think anything that can expedite action

within reasonable limits-because the Executive has his own duties to
perform-within reasonable limits, would not be objectionable.

Finally, while Congress may not and must not delegate the power
to make a law, or levy a tax, or regulate foreign trade, it may and
has made many a law to delegate the power to find facts upon the
ascertainment of which a rule laid down by the Congress becomes
effective. To deny this power would subvert every principle of
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authority upon which the appraisement, imposition, and collection of
tariff duties has rested from the beginning of our Government. To
fail to Omploy executive agents under this principle would have made
and will make practical legislation in our complex economic life
impossible.

Wherefore, we respectfully submit that the provisions of section
386 of H, R. 2667 (the House tariff bill) are clearly within the
authority of Congress, and subject to no valid constitutional objec-
tion.

Ought the policy proposed by section 336, H. R. 2667, to be
adopted?

Assuming the constitutionality of section 330 (H. R. 2667), the
question remains Ought the policy proposed to receive the sanc-
tion of Congressi That is, ought a flexible tariff to be maintained?
Ought the basis of rate adjustment to be changed from the equaliza-
tion of foreign and domestic costs of production to the equalization
of conditions of foreign and domestic competitions in the principal
American markets?

The President declared in his message of April 16:
Seven years of experience have proved the principle of flexible tariff to be

practical, and In the long view a most important principle to maintain.

That statement is supported by daily industrial experience, and the
fact that the principal competing nations are providing themselves
with efficient means of tariff investigation and adjustment.

The economic necessity for flexibility in rate adjustment rests upon
the incontrovertible fact that we live in a period of rapid and not
infrequently revolutionary industrial change. The discoveries and
applications of science, the march of invention, improvement in proc-
ess, organization, and administrative methods, and the fluctuations
of foreign policy, all make it necessary that a means of limited rate
adjustment shall be at the service of the American producer if we
are to make continuously effective the application of the protective
policy.

During the past half century our tariff has been adjusted by the
Congress on an average of once in every six years but within such
a period it is a matter of experience that economic changes take place
far greater in their influence upon our business and social life than
those which marked a period of 50 years in the nineteenth century.
It is within the decade since the Great War that the American
chemical industry has practically come into existence on a great scale.
But older and, indeed the most stable industries are witness to ex-
traordinary change. bur system of steam-railroad transportation is
commonly regarded as one of our most settled industries; yet within
a few months the president of the Baltimore & Ohio Railroad--one
of the most authoritative of transportation executives-pointing to
the development of the competition of the bus and motor-truck on
hard-surfaced highways, declared "he must learn the railroad busi-
ness all over again."

Our tariff structure comprehends some 15 schedules and nearly
8,000 rates. Neither rates nor schedules are independent of one an-
other. Their complex, interdependent relationship is as intimate as
that of the infinite forms of production, distribution, and service to
which they relate.
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The many revisions of the tariff are invincible proof of recognized
necessity for adjustment. But such adjustment must be made by
special legislation or by an authorized administrative method. Con.
gress long since abandoned an endeavor to deal with the vast, sensi.
tve, and delicate structure of transportation rates, which it turned
over to the Interstate Commerce Commission under a working rule
expressing its policy. The daily experience of the business world,
constantly struggling to adapt itself to the changing circumstances
of domestic and world trade, calls for'a similar facility to know the
facts of tariff operation and apply impartially accurately ascer.
tained information to the tariff schedules which play so vast a part
in maintaining our world trade our domestic market, and the high
social level of our national life. Dynamic industry can not live
under a static tariff.

All about us is the evidence that other nations are providing the
means of accurate rate adjustment and thus securing the most
efficient means of commercial defense and attack.

The chief of our Division of Foreign Tariffs in the United States
Department of Commerce declared in January, 1929:

The past decade or so has seen considerable change in the methods of tariff
making in many countries, as well as in the tariff policy and trade-control
measures themselves. * * * One of the most significant developments in
governmental mechanism since the war in the field of tariffs has been the
tendency to create special commissions, boards, or committees to carry on the
necessary Investigations for the Government and otherwise assist executive,
cabinets, or legislatures in making their decisions on these problems. (Annals
Am. Academy Pol. and Social Sciences, Jan., 1920.)

The British Commonwealths have moved rapidly in this regard.
The Australian tariff board makes its recommendations to the Min-
ister of Trade and Customs covering the necessity for new, increased
or reduced duties, and he may not take action until the receipt of
their report. Canada, in 1926, appointed an advisory board on tariff
and taxation to advise the Minister of Finance on the above subjects
and related matters. The Irish Free State maintains a tariff com-
mission, reporting on all cases referred to it by the Minister of Finance
concerning the modification, abolition, or removal of customs duties
or the importation of goods. Great Britain, through a board of trade,
whose president is a cabinet oficer, appoints committees of inquiry
on application of particular industries for "safeguarding" or pro.
tection, and orders may be made after consideration by the board
of trade and treasury, through a parliamentary bill which the cabi.
net officer, being a member of the cabinet, presents in their name.

Senator WALSH of Massachusetts. Have any of these ministers
power to change rates?

Mr. EMERY. No; but the legislative authority is supreme in Great
Britain, and there the cabinet officer puts it through the council.

Senator KiNo. His recommendation is based upon the policy of
the party in power?

Mr. EMERY. Yes.
Senator KiNo. And becomes, then, a legislative act.
Mr. EMERY. There is a permanent statute in Great Britain under

which they are acting in these so-called safeguardings of industry;
but it is an application of the protective principle to such British
industries as can demonstrate the need for it.

p
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Senator HAmusoN. To whom do they report, in most instances, in
the various countries to which you refer I .Cit

Mr. EMEY. They report to various executive officrsmnostly.
Senator HAmusoN. For instance; in Irelandt.
Mr. EMERY. To the Minister o Finance, who is a cabinet officer.
Senator HAumsoN. And in Canada to whom do they report?
Mr. EMERY. In Canada, to the Minister of Finance.
Senator WALSH of Massachusetts. And in Australia the same?
Mr. EMERY. In Austra:ia the same.
Spain maintains a permanent tariff commission, as does Argentina;

while in Cuba the tariff commission reports directly to the President,
who has full power to revise the customs tariff.

The formula proposed in the pendin; bill, the equalization of con-
ditions of foreign and domestic competition in the American market,
is proposed to replace the formula of the present law, the difference
between foreign and domestic costs of production. Data with respect
to foreign and domestic costs of production are in a great majority
of instances substantially unobtainable, or, where they can be had
even approximately, involve great delay. The cost of production is
not a standardized thing. It is commonly recognized that it varies
in the same industry with respect to the same commodities at differ-
ent times, in different places, and under different circumstances.
The comparative data for foreign production-costs confront the same
difficulties, in addition to our inability to compel such information
as is available. This situation is well expressed in three statements,
one by Professor Jastrow, the economic representative of the German
manufacturers, and by two published reports of American officials
in France.

Professor Jastrow made this statement to the agents of the Tariff
Commission at a meeting arranged for them with German manu-
facturers in 1921:

It is suggested that German production costs should be ascertained in order
to base American tariff rates thereon. I have followed during the last twenty
or thirty years the efforts of the German manufacturer to determine accurately
the cost of production of the articles he manufactures, and I have fa led to
find that any one of them has yet discovered a method by which he could
exactly establish his productioncosts. As we in Germany do not know our
cost of production, what reasons has the United States for hoping to determine
our cost of production which we do not know ourselves? I should like to know
something about the methods which the United States may employ to be able
to bring this about.

Then the agent of the Tariff Commission in France, who went
there, wrote on December 4, 1922, speaking of the French authorities
and manufacturers:

They are opposed to and will undoubtedly obstruct as much as possible any
investigations which the commission may desire to nrake in France. They
he~e informed me that the French Government itself has never been able to
pass even a census law which would go beyond verifying the number of estab-
lishments and workers therein, and that even for fiscal purposes French officials.
have difficulties in getting at the books of manufacturers and merchants. That
it would, therefore, establish a very dangerous precedent to grant the right to
a foreign official to vertify costs of production in France * * *. However,
to facilitate the work of the Tariff Commission the Government and the
National Association would endeavor to supply the commission with all infor-
mation of a general character, so that it would be spared the trouble of making
a research for statistics distributed throughout, numerous publications.

•I
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And finally., the American consul at Marseilles reported, under
date o Noveiber 15, 1922:

At a meeting held by French manufacturers on this subject-
That is, the ascertainment of production costs-

at Paris on October 21, 1922, the principal speaker took the attitude that pro.
duction costs can not well be set forth by French manufacturers. He said:
"There can be no question of hunting out or revealing their costs of produc.
tion. The diversity of conditions within any industry is such that investiga.
tions of this kind could not give results of practical utility" * * *. The
meeting * * * agreed with the foregoing attitude, and decided to collect
information showing merely the proportions In which production has become
more expensive in France since before the war. Even these data, which can
aid the Tarlff Commission very little In seeking to render section 315 operative,
are to be revised and interpreted by the French Ministry of Commerce before
they are made available. * * * They have always resented investigations
by American agents into their costs of production; and it is very doubtful
,whether such investigations, if nrade without their genuine cooperation, will
yleld results conforming to the necessities of the Tariff Commission under the
rigid terms of the act. It is to be recognized that there is some reason in
their argument that it is impossible to establish any stable average for produce.
tion costs in many industries.

Senator VALsH of Massachusetts. Is it not true that the Tariff
Commission here has had a great deal of difficulty in determining the
production costs in many American industries#

Mr. E3IERY. Yes; because the industries have the same difficulty
in determining it themselves.

Senator EDGE. Referring to the statement of the consul in France
is it not true that in 1927 the French Government officially denied
entry to the representatives of our customs authorities?

Mr. EMERY. I am informed that many representations have been
made to the State Department from time to tume and objections made
to any pursuit of these inquiries.

The CHAIRMAN. They went further than objections, Mr. Emery.
They absolutely prohibited it.

Senator EDmE. We actually withdrew the agents, I think.
The CHAIRMAN. And we have not any agents there. We can not

get any information in any way, shape, or form.
Senator KING. There is some evidence before one of the subcom-

mittees to the contrary-that is, that we can get evidence.
The CHAMMAN. They could not get it if they had no agents there,

could they ?-and they have none.
Mr. EMERY. The new formula proposed is the very crux of our

industrial policy. It can be intelligently applied upon facts as
definitely ascertainable as those which Congress has employed for
its own conclusions. It expresses a "state of things" continuously
investigated and ascertained by every business concern facing for-
eign competition, as an unavoidable condition for its own success. It
is found by every American business man, as I have said, as a condi-
tion of his continuing in business. The protection of American pro-
duction in all its forms, of our wage-earners, our social levels, our
domestic market, the very foundations of our national prosperity
rest upon the equalization of foreign and domestic competitive con-
ditions in the American market.

We therefore submit that the policy proposed by section 336,
H. R. 2667, Ought to be adopted.
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-Ought the Tariff Commission to be reorganized in the manner
proposed by section 880 of the pending House bill I

By section 330 it is proposed to give the President the authority
to reorganize the commission, compose it of seven, instead of'six,
members, reduce the terms of office from 12 to 7 years, increase the
compensation from $7,500 to $12,000 per annum, and, instead of the
qualification that not more than three of the commissioners "shall
be members of the same political party," provide that each commis-
sioner shall, "in the judgment of the President, be possessed of
qualifications requisite for developing expert knowledge of tariff
problems and efficiency in administering the provisions" of the law.

The authority given to the President to reorganize the Tariff
Commission is but a recognition of the power of Executive removal
upheld by the Supreme Court in Myers v. United States (272 U. S.
52). The provision for a seventh member is a practical proposal to
prevent deadlocks, although the record of the commission shows that
of 165 reports and surveys made between 1922 and February 25,
1929,147 were unanimous, and but 18 showed dissent, which compares
favorably with the proceedings of judicial bodies.

It is submitted that the increase in compensation suggested is
deserved by the character of the obligation imposed, special knowl-
edge and qualification retired, and will retain or attract the high
orier of talent desired. We believe a Ion er term of office expedient,
for the independence of the commission from partisan consideration
is vitally important. We do not assume, and practical men can not,
that men will deal with the subject of the tariff without preposses.
sions or opinions, nor do judges do so in the discharge of their high
legal duties. But the qualifications required by the present law
emphasize political affiliations, while those of the proposed bill
emphasize the special qualifications of the commissioner for the
impartial investigation and ascertainment of facts.

The Republican Party, by the frequent statement of its executives,
and by its responsibility for the enactment of the flexible provisions
of the act of 1922, has given its steady support, as does its party
leader, the President, now, to the continuance of the flexible provi-
sions and a progressive development of the commission itself. The
Democratic Party, by its platform, and announcement of its execu-
-tires and presidential candidates, has equally committed itself to the
continuance of the flexible provision and an attempt to secure an
independent, nonpartisan commission.

The DemoCratic platform of 1928 declared for:
(C) Abolition4 of log-rolling and restoration of the Wilson' conception of a

fact-finding Tariff Commission, quasijudicial and free from the Executive
domination which has destroyed the usefulness of the present commission.

The Wilson conception of a Tariff Commission was set forth in a
communication from Woodrow Wilson to the Hon. Claude Kitchin,
then chairman of the. Ways and Means Committee of the House,
January 24, 1916. In the course of his letter, President Wilson said:

What we would need would be, above all things else, a board (tariff board)
as much as possible free from any strong prepossession in favor of any political
policy and capableoft looking at the whole economic situation of the country
with a dispassionate and disinterested scrutiny.

4V7
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After further discussion of the functions such a board could dis-
charge, he continued:

I have gone into these particulars because I felt that they would make clearer
than I could make it in general phrases my idea of the field fif unpartifat
Inquiry within which such a commission could render a useful and perhaps
Indispensable service to the country.

The last presidential candidate of the Democratic Party, the Hon.
Alfred Smith, elucidating its tariff planks, declared:

In the belief that provision for a bipartisan tariff commission promotes rather
than eliminates politics, I would ask Congress to give me authority to appoint
a commission of five members from among the best qualified in the country to
deal with the problem, irrespective of party affiliations, with a salary sufficiently
large to induce them to devote themselves exclusively to this important work.

I would consider it my duty to see that this commission was left absolutely
free to perform the important duties imposed upon it by law without the
slightest suggestion or interference from outside agencies, official or otherwise.

Speech, Louisville, Ky., October 13, 1928.)
assume that when Governor Smith was referring to his desire to

leave that commission free to perform its duties under the law, he
meant free to perform its duties under the flexible tariff as it was
the law, and no criticism was voiced to it by any man on the platform,
nor by any man on the platform in the course of the campaign.

No one believes that "politics" can be eliminated from tariff
policy. But it can be limited within its appropriate sphere. Under
the bill political responsibility to the electorate remains where it
always has been, in the American Congress, for the declaration of
the tariff policy, and in the President for the proclamation, if the
facts found make it necessary, of an adjusted rate. Partisan poli-
tics expresses itself where it should under our system, through its
legislative and executive representatives. The bill recognizes that it
ought not to operate, where it has no business to be, in the ascertain.
ment of economic facts.

Wherefore we respectfully submit that section 330 should receive
the approval of this honorable committee and the Congress as a
practical means of assuring a highly qualified, expert semijudicial
tariff commission, expected to be independent in the study of the
operation of our tariff system and in the ascertainment of facts upon
which the Executive is to predicte administrative rate adjustment.

Senator WALSH of Massachusetts. Have not the most unsatisfac-
tory members of the Tariff Commission in the past been the members
of that commission who had no preconceived views on the tariffI

Mr. EMFRY. I thought, Senator, that the general criticism had been
that they all have too stiffly and too obstinately held preconceived
conceptions.

Senator WALSH of Massachusetts. I thought that both parties were
rather critical and dissatisfied with the members of the commission
who did not have any preconceived views;that the man who had
Republican views was satisfactory to the Republicans, and the man
who had decided Democratic views was satisfactory to the Democrats,
but that the man who did not have preconceived views pleased neither
side.

Mr. EmERY. The bill proposes to lay down a policy for the com-
mission to pursue, and the success of the commission is going to de-
pend entirely upon the character of the men appointed and the
independence that is given to it.

28
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It has taken 40 years and 35 statutes to develop the Interstate
Commerce Commission into. an independent commission regulating
transportation. It is not too much to hope that in the course of a
reasonable experiment, under safeguards, the T.riff Commission may
develop the same independence, according to the quality of the men
proposed, in the discharge of its important duties, when once
the people of the United States understand and realize that the func-
tion of the commission is the finding of facts, and not the determi-
nation of policy.

There are just two amendments I would like to suggest for the con-
sideration of the committee, Mr. Chairman. One is an amendment
to subsection (d) of section 336, and that is as to the time when a
proclamation of the President is to become effective. It is definitely
fixed there, and is under the law, as 80 days from the time of the
President's proclamation. I want to suggest, for the consideration
of the committee, a change of that to not more than 30 days from the
time the President's proclamation is made, because there may very
often be reasons why the time within which a rate adjustment should
be put into effect would be shorter.

Senator SHoRTnuIE. Some gentlemen have suggested a longer
period, advancing certain reasons for their view, in applying a
changed rate. Thiey have suggested that it might apply to merchan-
dise en route, or merchandise purchased under a given rate, or as of
the time of a given tariff rate, wherefore they have suggested-I
think one witness suggested 90 days.

Mr. EMERY. I was suggesting some flexibility in the application. of
the time within which it went into operation, because there are cir-
cumstances according to the character of the commodity-

Senator SHORTItmoE. You suggested not less than 30 days.
Mr. EMERY. I suggested not less than 30 days, because 30 days hr"i

been the law for so long that the committee might not be willing 'o
consider a longer extension. If it were, there is no reason why it
should not. I do not think that the law ought to go into effect on a
day definite. There ought to be some flexibility within which it
should become effective, rather than to fix it, under all circumstances,
on the same day.

Senator SHORTRIDOME. I see the force of your language now, which
I did not fully grasp.

The CHAIRMAN. What change would you suggest?
Mr. EMRY. I suggest this, Mr. Chairman, that it be made flexible;

that is, that it be within a fixed limit of days, to be determined in the
discretion of the committee, 30 days, 45 days, or 50 days-whatever
the commercial evidence before you is as to what time ought fairly
to be allowed for the application of the new rate.

Senator SioRTHIDGE. You would not leave the time discretionary
with the President or the commission ?

Mr. EMERY. No.
Senator SORTRID E. With the President, for example?
Mr. EMERY. You might do that.
Senator WATSON. You said you had another suggestion. What

was itI
Mr. EMERY. The'other was that with respect to rate which may be

made by the present, Congress in the pendmg.bill, I tink this .com-
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mittee should consider whether or not it would provide, in any leg.
islation on the subject of rate adjustment that the rates made in tt
pending bill shall not be the subject of petition or action by the
President and the Tariff Commission until, say, six months or one
year after they become effective. That guarantees against any at.
tempt to procure a rapid change of rates without proper investiga.
tion; and if this Congress acts upon rates, it is to e assumed that,
having carefully examined the facts itself and determined the rates
that ought now to go into effect, they ought to remain in effect until
there is opportunity to determine the character of their operation.

Senator .Kio. You would want a few days of peace?
Mr. EMIERY. I think there ought to be some proper opportunity

for inquiry, so that there would be petitions filed, say, under the
law, immediately after the act became operative, and before one
could determine what the effect of the operation would be.

Senator CONNALLY. May I ask the witness one question?
The CHAIRMAN. Certainly, Senator.
Senator CONNALLY. Judge Emery, you cited a number of countries

that had some device similar to the 'ariff Commission as to report.
ing on rates. Cuba, however, is the only one of those countries that
gave the executive the power to put those rates into effect, is it not?

Mr. EMERY. I think so.
Senator CONNALLY. In all the other countries they reported to

the minister, and he then had to introduce the bill and pass it through
the Parliament.

Mr. MERY. In most of the other countries, Senator, the sover-
eignty resides in the legislative and not in the executive branch.

Senator CONNALLY. The sovereignty here now, in fixing taxes, is
in Congress, unless we give it to the President, but in all those coun-
tries the minister has to introduce a legislative bill and pass it
through, does he not?

Mr. EMERY. No; I think in Australia rates are made effective
directly through the operation of the commissioner's order.

Senator CONNALLY. Are you sure about that ?
Mr. EMERY. I think so. I am not so sure about the Canadian

situation.
Senator CONNALLY. In England they have to pass a bill through.
Mr. EMERY. England is a government by a committee of Par-

liament.
Senator CONNAzY. I understand, but it has an executive.
Mr. EMERY. It acts very rapidly.
Senator CONNALLY. Canada has a Governor General, just as Eng-

land has a King. Of course, the minister is the Government, in fact.
Mr. EMERY. I was referring to the British practice. I say the

Government of Great Britain is a government by a committee of
Parliament.

Senator CoNNALLY. In fact; but in name the King governs. You
agree with the President, do you not, in reference to this matter?

Mr. EMERY. Yes.
Senator CONNALLY. You also agree that the tariff adjustment

ought to be limited to a very few schedules, do you ?
Mr. EMERY. I am not discussing rates, Senator.
Senator CoNtNALY. I am asking your views as to rates.
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Mr. EMERY. I have no views on rates.
Senator CONNAMY. You have no views on rates at all I
Mr. Emv r. I am not in position to express, on behalf of men who

have many views, and any view on rates.

FLEXIBLE TARIFF
Seo. 88e]J!

STATEMENT OF RON. MARION DE VRIES, WASHINGTON, D. C.,
REPRESENTING THE TANNERS COUNCIL OF AMERICA

Mr. DE VRIES. The next subject to which I wish to direct attention
is section 336, at page 369. That is the flexible tariff.

Senator SHORTRIDCE. What section is that?
Mr. DE VIEs. Section 336, page 369, flexible tariff.
What I have to say with reference to that section touches upon its

constitutionality and wisdom.
There is printed in the Hearings before the Committee on Ways

and Means, Vol. XVI, pages 10122 to 10171, inclusive, Tariff Read-
justment, 1929, a brief prepared with great care assembling numerous
pertinent statutes and decisions which I am sure will be found to
contain ample legal authority in support of the constitutionality of a
flexible tariff, the duty laid by which is in the exact terms of that
employed in section 336 of the House bill, to-wit, "differences in
conditions of competition in the principal markets of the United
States" of competitive foreign and domestic products.

It is respectfully suggeste that the student of this most important
subject examine the precedents and authorities therein fully and with
care. It is essentially the brief presented to the United States Senate
in support of section 315 as introduced in the Senate in 1922 and to
an extent the foundation of that presented in the Supreme (ourt of
the United States, in Hampton & Co. v. United States (276 U. S.
394), wherein the constitutionality of section 315 of the act of 1922
was upheld. It is confidently predicted that no legal objection has
over been raised against the constitutionality of a properly phrased
flexible tariff, such as section 315, the current law, which is not fully
and completely answered by the assembled authorities in that
presentation.

It should be borne in mind that the yardstick of measurement, as
is conveniently termed the delegated facts to be found by the Presi-
dent, determinative and in limitation of his actions, the subject of
that brief is precisely the language of section 336, H. R. 2667, to
wit:

The differences in conditions of competition in the principal markets of the
United States between similar domestic and foreign products.

It is not intended here to repeat matters therein stated, but to
briefly analyze the constitutional requirements of such legislation,
and, in the light thereof, attempt answer of some of the criticisms
that have been made against the constitutionality and the wisdom
of section 336.

In passing, I desire to state that in my opinion section'336 in some
particulars is inadvisedly drawn. It purports to paraphrase in the
main section 315 of the act of 1922, ivhich has been held constitu-
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tional by the Supreme Court of the United States, but in some u.
necessary particular, departs from the phraseology of that section to
such an extent that at least such a serious question as to its constitu.
tionality is presented as will invite litigation. These matters, however
are easy of remedy by employment in so far as possible of the language
of section 315.

The integral framework of a flexible tariff founds its constitution.
allty upon a few simple well recognized principles of well established
constitutional law affecting the delegation by the Congress of its
particular prescribed powers. They are as follows:

The Constitution itself recognizes two classes of powers vested in
Congress, one class of which can be delegated and the other class of
which can not be delegated. The former is the power to make the
the law. The latter the power to execute the law.

The power to lay import duties can not be delegated, nor is the
same delegated by the flexible tariff. The Congress itself, in both
section 315 and section 336, lays the duty. The levy thereof is
expressed in a state of facts. The determination of that state of
facts alone, a purely administration function, in execution .of the
congressionally exercised levy of the duties, is delegated to the
President.

Senator REED. is that true when an article is transferred from
the free list to the dutiable list?

Mr. DE, VIES: That is one of the means of carrying it into effect.
The Congress lays the duty when it prescribes that the amount

thereof shall be the difference in the conditions of competition be-
tween foreign and domestic goods of a similar character in the princi-
pal markets of the United States.

Having thus levied duties in a state or condition of facts, it dele-
gates to the President the administrative function in execution of
that exercised legislative power of finding the facts made by Congress
determinative of the duty laid. There is no discretion-there is no
legislative function-vested in the President; there is purely and
simply a fact-finding function, nothing more, nothing less.

The key words in that particular are the words "so shown" or
"shown by," or the like. A close examination will disclose that the
President can adopt no finding in his discretion but only those find-
in "shown by" the prescribed. facts subject of his investigations.

Nor in adopting the mean, for the equalization of the differences
so found, though discretion therein is constitutionally permissible,
can he under section 315 exercise any discretion.

These different means are set out in the act as the change of
rates or of classifications or of bases of appraisement, etc.

Under section 315 the President has no discretion as to which of
these he will adopt, having ascertained a certain difference, but he
must adopt that one or more of the same which are "shown by" his
investigation, and the difference thus found, necessary and sufficient to
equalize that difference. These distinctions, while technical, go to
the very foundation of the constitutionality of this provision and
render it invulnerable to legal attack.

The authority for these distinctions rests not alone in the decisions
but also in .the language of the Constitution itself. Thus Article I,
section 8, stubsection (1), says:
. The Congress shall have power to lay and collect taxes, duties, etc.
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Having exercised this power, as in these provisions of law, by laying
the tax in a state of facts as stated, Congress then proceeds under
subparagraph 18 of said Article I, section 8 which empowers Congress,
having once exercised its power to lay and having laid a tax, to "make
all laws which shall be necessary for the carrying into execution of
the foregoing powers." Thereby the Constitution Vestsfull, complete,
and unrestrained authorit in the Congress to make all laws which
it may deem necessary an proper in execution of an exercised power
of the levying and collection of duties thereinbefore confided to it as
a legislative power.

In the light of these general principles, let us take a comprehensive
view of the tariff legislation of the Congress from the foundation of
the Government. I speak now, of course, solely of the general
principles of legislation.

Commencing with the tariff act of 1789 and concluding with the
instant law, Congress has inpart laid its import duties by providing
in the dutiable provisions ad valorem and specific rates. But that
is not a complete levy of duty. That would be wholly and com-
pletely insufficient and incomplete were it not for the administrative
provisions.

The Congress then proceeds in its administrative provisions in
completion of -its levies by providing a basis therefor, in terms of
prescribed facts, such as weights, measures, count of threads, market
values and costs of production, and then prescribes that these shall
be determined by a delegatee of Congress.

As to these provisions that delegatee is an officer of the customs
who determines certain facts, to wit the measurement, weights, count
of threads, and the other data the Lases of the specific duties.

The ad valorem rates of duty standing alone are also incomplete.
They are complete when Congress prescribes the bases thereof, such
as market values, costs of production, etc., leaving the finding of
these facts to a delegatee of Congress, to wit, an appraising officer,
vho must find these prescribed facts by ascertaining the foreign

market value or the home market value or the costs of production of
the particular merchandise upon which the rate of duty is predicated
by Congress, as prescribed in the administrative provisions of the act.

It has been said by eminent critics of the flexible tariff that the
delegation of a power to determine our import duties as therein pro-
vided was previously unheard of in the legislation of the Congress of
th United States or any parliament of the world.

It is respectfully submitted that if these contentions are correct,
there never has been a constitutional tariff act adopted by the Con-
gress of the United States, for the reason that there never has been an
import duty laid by the Congress of the United States, an integral
and necessary part of which levy was not expressed in terms of a
prescribed state of facts, the ascertainment or which in order that
the amount of duty laid might be ascertained, was delegated to some
delegatee of Congress.

So that, if the flexible tariff is unconstitutional, every tariff since
the foundation of the Government for the same reason, has been and
the current act is unconstitutional.

An integral and necessary statutory part of the Congressional levy
of every ad valorem and, at least the heater portion of the specific
duties of all our import tariff acts, has been and is, in the terms of a
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state of facts, the ascertainment of which has been delegated by
Congress to some designated official of the Government.

Section 315 of the current act and section 336 of the House bil
do simply that and no more.

Throughout the whole bill Congress so lays all its duties, and, then,
adopting identically the same principle of legislation, by section 336
levies a fixed duty in terms of prescribed facts amendatory thereof
upon all specified imports, effective and conditioned upon the Presi.
dent finding and proclaiming the facts thus made determinative of
the duties thus laid by the Congress.

The identical constitutional principle supports all. If the one is
unconstitutional, all are, for an integral and necessary part of the
levy of each is rested in a prescribed state of facts.
The foregoing conclusion is subject to the single consideration,

which presents to my mind the only debatable issue here presented,
and this is, Are the facts the ascertainment of which is delegated to
the President by section 336 "certain and ascertainable"?

The facts delegated to an appraising officer by our tariff laws
from 1789 to date for ascertainment were "market values," "actual
sales prices," "cost of production," and the like, as determinative
of the duties laid.

Those in section 336 are "the differences in conditions of com.
petition in the principal markets of the United States, of like foreign
and domestic products."

The delegated facts to be found by the delegatees in all such cases
have come in the law to be conveniently referred to as the "yard.
stick of measurement."

Let us analyze the prescribed facts to be found by the President,
or yardstick of measurement under section 336, "the differences
in conditions of competition in the principal markets of the United
States" between articles of foreign production competing therein
with similar articles of American production.

It would seem that the necessary implication, if not mandate of
statute, requiring investigation and determination of conditions
in the "markets" of the United States, clearly directs such as to
market values or sales prices.

All must know that such foreign competition is manifested solely
by wholesale prices. But it is manifest that the yardstick of measure-
ment of such duties to be determined could not be based solely
upon the differences between relative sales prices in our markets
of domestic and similar foreign products, unqualified, because the
foreign product sells up as closely as possible, sometimes for more
than. the domestic production according to the relative qualities
of the products and the particular market demands.

Such could be made the yardstick of measurement by use of a
statutory spreader, such as confining each, the foreign and domestic
market value, to a certain percentage of profit over cost of production.
After all, these "differences in conditions of competition" of foreign
and domestic products in our markets mean nothing more nor less
than taking as a standard relative wholesale market sales prices in
our markets and working back therefrom and thereupon to and
including the cost of production of each, ascertaining and equal-
izing the several conditions constituting or making these differences.
Necessarily they include, and include only for the purposes of import
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duties, those factors constituting the actual cost of the foreign tom-
peting product laid down in our markets. It seems trite to say that
such relative conditions consist solely of cost of production plus costs
of transportation plus influencing imposts and regulations.

Now, this section 332 (d) and section 315 (c) either do or should
prescribe precisely what conditions or factors the President shall take
into consideration in this determination. If the legal construction
of these enumerations is ex industrial a statutory limitation upon the
President in such investigations, they should and can easily be so
made. In that view this act should not be characterized as the
flexible but the inflexible tariff; for not only is the delegation of
facts to be found "certain and ascertainable," but they are or should
be expressly enumerated and prescribed by the statute itself.

That the two provisions of the act-that prescribing the yardstick
of measurement, to wit, "the differences in conditions of competition,"
and the therein prescribed enumerations which the President must
take into consideration, the one limiting and expanding the other-
must be read together, is settled by the decision of the Supreme Court
in the Hampton case. Indeed, section 336 further in detail limits
and defines the President's authorized factors of investigation and
determination by further precisely defining and limiting in sub-
divisions (d) and(g) what competitive trade conditions or facts the
President shall take into consideration. Indeed, that point is set-
tled in many other court decisions.

In our studies of the constitutionality of this section 336, this is a
most important consideration for thereby it inevitably follows that
the Hampton case has impliedly upheld the constitutionality of this
very yardstick of measurement or delegated power. Thus, the Su-
preme Court, in construing and upholding section 315 in the Hampton
case, read the therein prescribed yardstick of measurement, "differ-
ences in costs of production of like domestic and foreign articles,"
in connection with subsection (c) thereof, defining and enumerating
what conditions or factors should be taken into consideration by the
President, construing the two as a whole, the definition of his powers.
Accordingly, while the definition of the yardstick of measure standing
alone in that section extended only to costs of production at the plants
in this and the foreign countries, the court, by virtue of this provision
defining the President's factors of investigation, read and declared
the act to mean costs of production delivered in the markets of the
United States-exactly what this section 336 provides, and nothing
more.

Now, when we compare the two sections, 315 and 336, it will be
found that their definitions are essentially legally the same; for while
section 315 makes "costs of production" the yardstick of measure-
ment, the definition of factors of investigation therein, subsection (c),
included "conditions of production" and "advantages or disadvan-
tages in competition." Section 336 simply reverses this order of
definition and limitations, and adopts essentially the language of the
combined definitions of section 315. Since, therefore, the Supreme
Court has held the ensemble of these provisions of section 315 con-
stitutional, that decision is an authority that essentially the same
ensemble of powers in section 336 is constitutional. There seems
no escape from that legal conclusion.
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Essentially the sole difference in the two sections is that section 315
implied that the President should first find costs of production, and
then work up to and including American market competitive sales
prices; whereas section 336 implies that the President may commence
with American market sales and invoice prices, and work back to
and including costs of production; each factor of each estimation
being statutorily defined, even to the factors of the costs of production
which he may adopt being statutorily limited and defined.

Wherefore, it is respectively submitted that this is not a flexible
but an inflexible delegation of purely and solely administrative powers
to be performed by the President in execution of a congressional
levy of duties, legislatively complete, determined, and fixed.

Now, it is charged that this yardstick of measurement is not certain;
that it is uncertain; that it is nebulous; that it is incapable of ascer.
tainment. The precise thing prescribed should be held in mind. It
is the difference in conditions of competitions in the markets of the
United States of an article the product of a foreign country with a
similar article produced in the United States. More concretely
stated, it is the conditions constituting the differences in wholesale
competitive prices in our markets.

It is respectfully submitted that this is the precise problem which
every successful merchant who engages in business in competition
with imports into our markets must and does meet every day. Who
of our successful merchants of the United States, dealing in such
classes of goods can not tell you the different factors of competition
of the imported goods which are meeting his in the markets of the
United States? Who of those merchants can not tell you within a
fraction of correctness the foreign costs delivered in our markets,
and the cost of production and delivery of his own goods in the same
markets, the amount of import duties, the transportation costs,
insurance-indeed, every factor entering into the different conditions
of competition by the foreign product with his? Such is a matter of
everyday knowledge of every successful merchant in his line in the
United States. To say that the President of the United States, as-
sisted by the Tariff Commission and its numerous members, can not
ascertain these differences, is not to be entertained. It is something
that every successful -merchant of the United States in his line to.
day knows, figures upon, and must conduct his business upon, in
order to be successful. Every item thereof he can express in tangible
figures, absolutely certain and easily ascertainable.

Commencing at page 10142, Volume XVI, of the hearings before
the Ways and Means Committee, in the aforesaid brief, there are
set fortlO . numerous statutes of the United States and decisions con-
struing the same wherein is employed a yardstick of measurement,
or "facts which were to determine the executive acts" in execution
of many Federal statutes, illustrative of and authority for the con-
stitutional latitude permissible of such. A repetition of the same
will not here be indulged. The attention thereto, however, of the
student of the subject is commended. Suffice it here to say that
perhaps the most uncertain and intangible such was that upheld by
the Supreme Court of the United States in the great case of Field v.
Clark, 143 U.S. 649. That case, reviewed and reaffirmed time and again
by the Supreme Court, is always referred to as the guide in such
determinations. The statute construed was section 3 of the tariff
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act of 1890. Therein, in order to suspend certain articles on our free
list and put into force and effect certain fixed rates, the President was
to weigh the effect upon our commerce of our free-list provisions,
then weigh the effect upon the commerce of a foreign country pre-
scribing rates of duty upon our exports generally thereto, balance the
two in his own mind, ascertain if, in view of our free concessions,
these foreign duties were "unequal and unreasonable" in their effect
upon our commerce between the two countries and, so determining
these respective influences upon said trade and commerce "unequal
and unreasonable," suspend our free list, and put into effect certain
prescribed duties.

Necessarily thereunder the President was compelled, in order to
determine equality as prescribed by the statute, after ascertaining the
relative effects upon commerce, to translate the same into the terms
of the rates of duties to be put into effect. That is to say, this was
necessarily involved before he could proclaim that the ascertained
effects upon commerce were exactly equalized by the prescribed
duties put into effect by his proclamation.

Then followed the Hepburn Interstate Commerce Act of 1906,
wherein the Interstate Commerce Commission is required to fix such
railroad rates as it shall deem "just and reasonable." There are
numerous like statutes in the various States. The constitutionality
thereof upon the ground that this yardstick of measurement is indefi-
nite and uncertain of ascertainment has never been held by any
court, though indirectly its constitutionality has been upheld by the
Supreme Court of the United States. It stands and has for years
stood unchallenged.

The early embargo statutes, many of which are cited in the said
brief, were by statute to be put into force and effect by the President
upon the finding by him that the "public interest should so require,"
or that some foreign act "violated the neutral commerce of the United
States."

Section 303 of the current tariff act, a law since 1897, delegates to
the Secretary of the Treasury the power to fix and determine a rate of
duty equal to the effect upon our commerce of bounties and grants
by any foreign country, and to estimate and proclaim a rate of duty
equivalent to that effect upon the imports of such country into the
United States.

Conspicuous among such statutes prescribing an exceedingly in-
definite state of facts to be ascertained by the President, conditioned
upon the exercise of tremendous powers over our commerce, and re-
q*iring him to translate commercial effects in ratio of duty, was sec-
tion 805 of the revenue act of 1916. Therein the President was re-
quired to examine the laws, regulations or practices" of foreign
nations as to their effect upon our commerce; and if thereby he "be
satisfied" that exportations thereto from this country were "prevented
or restricted," he was authorized and empowered to "prohibit or
restrict" the importation of like "or other * * * products" in-
to this country "as in his opinion the public interests may require."
This paragraph is essentially the language of paragraph 317 of the
current act. It is respectfully submitted, therefore, that there are
numerous statutory precedents, many of which have been reviewed
and sustained in principle at least by the Supreme Court of the
United States, wherein the facts to be ascertained by the President
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determinative of a remedy to be applied or findings conditioned upon
his putting into force and effect some statute of national import are
far broader, far more certain, far more difficult of ascertainment than
the state of facts set forth in section 336, wherein the statute expressly
sets forth in great detail the factors of trade to be ascertained by the
President in his determinations-facts readily in the possession of
every successful competing merchant of our country.

It is respectfully submitted that the prescribed "differences in
conditions of competition in the markets of the United States" of a
kind or class of articles, domestic and foreign competing therein, are
indefinitely more certain and ascertainable than what is a just and
reasonable railroad rate from San Francisco to Chicago.

The yardstick of measurement being "certain and ascertainable,"
as is this, that and that alone determines the act constitutional,
whether or not the other enumerated powers of or limitations upon
the President, are binding upon him or are exclusive of the things he
may take into consideration. The wisdom of the latter and that they
should be exclusive, however, is apparent.

But it is charged that by this legislation Congress surrenders its
taxing power unto the President. As has been pointed out, Con-
gress, in principle at least, no more here surrenders its taxing power to
the President than it has from the foundation of the Government to
numerous appraising officers at the different ports throughout the
United States, to whom is delegated in every tariff act the function of
finally ascertaining the amount of duties laid by Congress by finding
the Cong ressionally prescribed facts. Since the days of Blackstone
it has been settled that no Congress can surrender the constitutional
taxing or any legislative function of that body. It seems trite to say
that no Congress can at any time nullify any act of the President
under the flexible tariff or any other act of Congress, repeal or suspend
any power so granted.

So that. in effect this is an interim more than a permanent power.
Certainly it is not an irrevocable power. World conditions render
it absolutely necessary in order to cope with the ever-changing com-
mercial conditions and widespread national activities of foreign na-
tions in order at any time properly to defend our own commerce and
markets.

In an excellent recent address by Dr. Henry Chalmers, Chief of the
Division of Foreign Tariffs, United States Department of Commerce,
it is stated:

In the newness of our own experience in tariff making with the assistance of a
special tariff body, it is probably little realized that the device of vesting in a
body outside the .legislative some degree of authority in connection with the
modification of duties or other measures of trade control is found fairly widely
abroad. Reviewing the experience of different foreign countries with the delega-
tion of tariff authority, there appear to be three quite distinct functions with
which administrative or executive tariff bodies maybe charged. For convenience
in Identification, these might be termed "tariff-adjusting bodies," "tariff-making
bodies," and "tariff-redommending bodies."

The first type is being illustrated by the experience of various European coun-
tries during the postwar years. It consisted of authority vested in a ministerial
commission or administrative body for making prompt adjustments in the estab-
lished duties on imports under changing conditions, in the effort to keep the
existing scheme of trade control functioning at about its original purpose and
effect. The second type of arrangement is most commonly found in Latin
America. In many of these countries it has become the fixed practice for the
tariff making or changing function to be vested in the President or one of his
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ministries, including the authority to change the tariff policy toward a particular
product or industry. These administrative decrees become law'upon the date
et by the issuing official, without requiring approval of the natloial legislature. $

The third type to best illustrated by the system growing up in the major British
a-eas, and to some extent also on the continent of Europe.

Nevertheless, the recommended rates of duties by the Chancellor
of the Exchequer of Great Britain, the Canadian Minister of Finance,
and the Minister of Trade and Customs of Australia, become effective
upon recommendation thereof to their respective Parliaments, and so
continue until rejected by Parliament.

Can it be said that our Congress can not safely delegate to our
President powers readily granted by many foreign nations to their less
important officials?

It ought to be sufficient to justify and vindicate the existence and
continuance of a flexible tariff to recall to the committee that in the
last 50 years we have had but seven reenactments of our tariff laws.
The average life of a United States tariff act during the last 50 years
has been 6% years. It runs from 3 years, the life of the tariff act of
1894, to 12 years, the life of the tariff act of 1897. The current act
has already been in existence 6 and unquestionably will live to the
age of 7 years. Without the flexible tariff there has been and is no
ower m any authority or official of the United States during these
ng interims to change a rate or amount of duty to meet an emer-

gency or an economic or commercial necessity without complete
action by the Congress of the United States.

In conclusion of the constitutional phase of this presentation, I
Y4'h to state that if we adhere to the claimed doctrine that Congress
ci.n not delegate any of its constitutional functions in the laying of a
duty, there will be no rest for its Members after adjournment. Article
I, section 8, subsection 1, of the Constitution so requiring, reads:
"The Congress shall have power to lay and collect taxes, duties,"
etc. Indisputably, if Congress can not delegate any of its functions
in "laying" duties, it can not in "collecting" the duties laid, both
being coordinate powers limited by identical constitutional limita-
tions. If Congress can not delegate any part of laying the tax, it
can not in collecting the tax. So, having laid the tax by this act,
that reasoning requires Congress as a whole to proceed from port to
port, hat in hand, collecting the duties laid; for that equally is a
function it can not delegate to any of its Members, committees, the
President, or another.

Such is the position into which the strict construction, unobservant
of the cbgn'ate provisions of the Constitution, leads. The truth is
that the tremendous present and certain future development and rami-
fications of our national foreign and domestic trade mandatorily
require the wise legislator to accept, follow, and applaud those great
andfar-sighted decisions of the Supreme Court amply supporting
the Congress in legislation necessary to adequate governmental
functions under our tremendous national progress. To that end, in
this situation we need but abide the decision of that court, numerously
but most appositely stated in Butterfield v. Stranahan (192 U. S.,
470-496), where, speaking of a like delegated import taxing power,
the court said:

Congress legislated on the subject as far as was reasonably practicable and
from the necessities of the case was compelled to leave the executive officials the
duty of bringing about the result pointed out by the statute. To deny the power
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of Congress to delegate such a duty would, in effect, amount to declaring that the
plenary power vested in Congress to regulate foreign commerce could not be
efficiently exerted.

If it be true that our President, whatever his politics or econoi
beliefs, can not be trusted to execute this completely legislated impost
or duty statute, what a sad commentary upon the confidence in the
future American Presidents held by the framers of our Constitution.
While the Constitution vests in the President the tremendous powers
of convening and in cases proroguing Congress, the great power of
Commander in Chief of the Army and av, repelling national
assault, in oases of invading foreign lands, and of removing at wiji
vast armies of public officials and of vetoing the will of Congress, yet
we can not in this modem day safely entrust him with the power of
increasing or decreasing the duties upon imports after a studied
report of the Tariff Commission has shown that the defense of our
labor and industries in particular cases so mandatorily requires.

In conclusion, it may well be stated that the reports of the heaiings
of the committees of Congress, including this, demonstrate that in
the last analysis the one ascertainment always sought for the basis
of duties is relative costs of production. They are the only sound
bases for our protective duties. They are the only fair bases in the
interests of our valuable and voluminous import trade. Owing, how-
ever, to the natural and growing tendency of foreign producers and
countries to resent and refuse mquiry into their costs by personal
investigations abroad, that situation and the securing of accurate
foreign costs is becoming a matter of our first and great concern in
our tariff making

It is, therefore, suggested that it is of prime importance that the
Congress write into-the flexible tariff a provision authorizing and
directing the commission, after a tentative survey based on American
selling prices of foreign and domestic products and invoice prices of
foreign products, and allowing appropriate deductions to declare
tentative costs of production and estimated profits, with due and
ample notice to all parties concerned that unless such are disproved
under oath and appropriate cross-examination, such may be adopted
for duty purposes. Thereby, vexatious interference in foreign and
domestic industry may be avoided, and the proceedings of the com-
mission be greatly simplified and expedited. This need not involve
abandonment of the commission's corrective personal investigations
where advisable, necessary, or practicable. If, however, the com-
mittees of and the Congress thus predicate tariff legislation effectively,
why not its delegatee, with the added security of corroborative in-
quests within its plenary powers?

It is finally respectfully sfiggested that the logic and constitutional
law which support the flexible tariff in any degree likewise so do with
the 50 per cent limitation removed and the added power to include
goods upon the free list. If it is wise legislation for any part of the
thereby shown deficiencies of existing law, it is for all such so disclosed.

Senator REED. Judge Do Vries, would you think that Congress
had the power to pass an income tax to be levied at such rates as
the President might find necessary to pay governmental expenses?

Mr. DE VRIES. No, sir.
Senator REED. Would not that be the same thing?
Mr. DE V Es. No, sir.

AAA
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Senator REED. You furnish a yardstick there.
Senator GEORGE. Would that not be a question of fact?
Mr. DE VRIEs. No. I think if the Congress should pass an income

tax saying that it should be discovered from certain facts set out by
the Congress, and then delegate to the income-tax division the power
to find those facts, that would be constitutional.

Senator REED. That is just what I mean. Suppose that we passed
an income tax law saying that the amount should be such as was neces-
sary to supply all of the appropriations made by Congress, leaving it
to the President to ascertain the rates that would produce that amount
of money: That is a question of fact.

Senator CouzENS. May I point out to the Senator that that is just
what they did do in the excess-profits tax, where they fixed a yard-
stick of the average number of people engaged in like industry, and
fixed the rate that the corporation should pay. They did just ex-
actly that thing in the excess-profits tax.

Senator REED. They left a very important factor of the tax for
executive determination yes; but I am just going the whole way, and
supposing that we levied a tax charging such amount as would equal
the appropriations of the Congress.

Mr. DE VRIEs. If that should be deemed a certain and ascertain-
able yardstick of measurement, that would be true.

The trouble would be, there being but one state of facts to which
to apply the yardstick of measurement, and that the estimated public
revenue need, that that single state of 'facts could no be translated
by the President in the several different income-tax rates and applied
to the several different subjects of income taxation without the
exercise of a discretion by the President as to the apportionment
or actual tax levied or rate fixed upon the several different subjects
of such taxation. Such an authoiized discretion would be in the
actual levy of the tax upon each such subject and not in its ascer-
tainment after levy and would consequently render it unconstitu-
tional. In the flexible tariff there is a different state of facts to be
ascertained as the basis of each different rate of duty, hence no
discretion in the President in its ascertainment.

Senator GEORGE. Judge, let me ask you this question. Are there
not some facts that are essentially within the legislative power
.though they are facts; and are there not other classes of facts that fall
properly and legitimately within the administrative or the executive
b= h, or the agency to which the power to find those facts is dele-
gated? Did you give consideration to that thought, if it be worthy
of consideration, in your brief, in which I am very much interested?

Mr. DE VinEs. Yes.
Senator GEORGE. I am very much interested in your brief.
Mr. DE VinEs. I think ii the brief filed before the Ways and

Means Committee, Senator, you will find that subject discussed.
Senator GEORGE. I think that is an essential fact to be kept in

mind, that there are some facts that lie so peculiarly within the legis-
lative power--you can not say they are not within the field of facts;
you can not brush them aside and say that they are not facts after
idl,-but they lie-so peculiarly Witbin the~legisltive power that they
are not to be confused with "those ordinary facts that come within
the purview of an administrative agency.
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Mr. DE VRIEs. That is true if those facts are on integral part
necessary to the completion of the statute itself; but the statute item
being once completed, then you can delegate the means of finding
that, even in the discretion of the delegate.

Senator KING. I suggest, Judge, that if the view which you have
advocated here to-day were carried into effect, as I interpret your
position, it would mean that the President of the United State,
through the instrumentality which might be set up-to wit, tEle
Tariff Commission-would be constantly beseeched by the interests
of the United States seeking the exclusion of any competition and
seeking larger duties, so that there would be no certainty whatever A
the tariff duties.

Today the application would be made for changes; representations
would be made, lobbyists would be employed, able lawyers like your.
self would appear; and the Tariff Commission or the President would
have all of their time engaged in listening to the thousand applica.
tons which would constantly be made for changes in the existing
rates. There would be no certainty no continuity. No one could
make provision for the future, to say nothing of the legal question
involved of transferring to the executive branch of the Government

wers which I believe belong to the Congress of the United States.
xou would go a long way toward consolidating the power of the
Executive, and depriving Congress of its legislative function.

Mr. DE VRIEs. I think in that, Senator, we lose sight of the fact
that this act has a section--section 315-which definitely defines the
full limitation upon which the, President can proceed. Under this
act he can not do anything more. than take the cost of production in a
foreign country, and add to that freights delivered in the markets of
the United States. If he goes any further than that, he violates his
oath of office. That is section 315.

Senator GEORGE. If he were confined merely to that there would
not be so much difficulty, it seems to me.

Mr. DE VRIEs. That is my interpretation of it, Senator.
Senator GEORGE. I know that is the construction you put upon it.

If that were the construction given it by the courts, then, based upon
that construction, I could very well see how they would hold the tax
to be valid.
'Mr. DE VRIES. That was the logic of the construction of the Sup-

reme Court in the Hampton case as .1 read it, of the existing flexible
tariff.

Senator REED. Why, then, amend section 315 at all? Why not
reenact it? . . . .... ..

Mr. DE VRIEs. I do not see that we make any progress, Senator,
except this, which could be adopted by a rule of the President-that
they can commence with American sales prices, invoice prices, and
work back; and I think they could have done that under section 315.

Senator REED. The Attorney General has ruled that invoice prices
are evidence of foreign production costs.

Mr. DE VIEs. You are quite right.
Senator WATSON. Judge; do-you hold that Congresscan delegate

to the President the authority to take an article off the free list and
put it on the dutiable list? . ..

Mr. DE VRIES. I will submit. with my brief a ,provision to that
effect.
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Senator WATSON. Do you believe that?
Mr. De Vnis. Certainly it can be done. I would predicate it

upon a flndinq by the President-that whenever the President shall
find that an industry in the United States covered by a free-list
provision is being destroyed or likely to be destroyed, upon the pro-
mulgation of that fact that thereupon the subject matter covered
by that provision of the free list should become subject to the active
provisions of the flexible tariff.

Senator WATSON. Then, as a condition precedent to that, you
assume a protective-tariff policy?

Mr. DE VmEJs. Yes.
Senator WATSON. Now, let us suppose that in the next campaign

the tariff should be the issue-the straight, square issue-and that
the people should vote against the tariff, and send to the Senate and
House of Representatives a body of gentlemen (you can call them
free traders, revenue-tariff men, or what not) opposed to the tariff;
and let us suppose that they should pass an anti-tariff law. We
would still have a protective-tariff President, and he might veto it.
But, now, in the face of the expressed will of the people, and in the
face of the explicit will of Congress, the President might take all the
articles that they would put on the free list, or that are on the free
list in the existing law, and place them on a protective-tariff list.

Mr. Dr, VRI s. He could if he made the finding of which I speak;
but I do not assume, Senator Watson, that any President of the
United States who has before him a fixed statute to follow is going
to violate his oath of office.

Senator WATSON. He would not have a fixed statute to follow.
Mr. DE VRIEs. The existing one-do you assume that this is

repealed?
Senator WATSON. No; it could not be repealed, because he would

veto it; but in the face of the expressed will of the people and the
expressed will of Congress, which will be a free-trade wil, we will
say for the sake of the term, he could put all of these articles on the
protected list.

Mr. DE. VINEs. Not and follow the existinglaw.
Senator WATSON. Because he would follow a protective-tariff

theory as against the expressed will of the people.
Mr. D lVEss. No.
Senator WATSON. You presuppose, do you not, that this is a

protective-tariff Government, and that we can not have free trade,
no matter what the people may say about it, if we have a protective-
tariff President?

Mr. DE VEIES. No; I. do not go beyond statutory law on the
statute books Senator Watson; and I do not assume that any man
who is ever elected -President of the United States because of some
political theory is going to violate the express law or go beyond itslimitations.-

Senator WATsoN.'Yes; but you do proceed upon the theory, evi-
dently, antecedent and precedent to your entire proposition, that
this is a protective-tariff !country,: and that the 'President of the
United States, when he finds thatan industry is about to be injured,
notwithstanding the fact that the Congress of the United States has
expressly said that there should be no tariff on that, can take this
action. It isnot a:quetion, thatisinvolved in a.protective propo-
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sition or in any article that is on the protected list. It is an entirely
different measure, as I see it, of value and of tariff rate. But
think your proposition is not sound in that respect.

Mr. DE VinEs. That would depend upon the repealing force and
effect of whatever new law Congress would pass upon that subject,
and whether or not it repealed the existing law.

Senator REED. Judge, let us take a practical illustration. Does
your suggested paragraph takeinto account the possible insignificance
or inefficiency of the domestic industry that is about to be destroyed?

Mr. DE VRIEs. Not as I read it. I think as I drafted it originally,
though, it must be a substantial industry.

Senator REED. As a practical illustration, take bananas. Forty or
fifty million bunches are imported into the United States each year.
Last year my recollection is that there were about 5,000 bunches
grown at one spot in the State of Florida. As this reads, it would be
the President's bounden duty under his oath to put up a protective
tariff on that importation so as to equalize the production costs in
Central America and in Florida; would it not?

Mr. DE VRIES. You can limit that, Senator Reed, by provide in
that provision that it must be a substantial industry in the United
States, and such language as would avoid that conclusion.

Senator REED. But you do not have that in your proposed section?
Mr. DE VinEs. I think I did as I originally drew it and as I will

submit it to the committee.
Senator GEORGE. Judge, applying Senator Reed's suggestion to

paragraph 336 (a)-
In order to put into force and effect the policy of Congress by this act intended,

the President shall investigate the differences in conditions of competition in the
principal market or markets of the United States between domestic articles and
like or similar competitive imported articles-

and so forth. Would not the very matter suggested by Senator Reed
be, and might it not become, a very material element of competition-
the efficiency or inefficiency of our production?Mr. DE VIES. Yes.

Senator GEORGE. And could you go back simpJy under this statute
to what you say is the yardstick-the difference M cost of production?

Mr. DE VinEs. Yes; and that would be the full limitation of that.
Senator SHORTRIDGE. Your contention is that if Congress could

now write into the law those terms, we can, by appropriate language
vest the President with the ascertainment of those fa ts which woud
bring about the same result?

Mr. Dim VRIES. Yes. Of course, you can put such limitations
around the right of the President to take goods from the free list as
would meet all emergencies.

Senator REED. I think one of the important functions that Con-
grss performs is the weighing of such intangibles as inefficiency and
insignificance of the domestic industry, and I doubt whether it is
practicable to transfer that discretion to the President or to a Tariff
Commission.

Senator GEORGE. And yet those are facts.
Senator REED. They arefActs alright.
Senator WATSON. On the question of free trade Congress, the

legislative authority, has the right to originate legislation of this
character. It squarely says that an article shall be on the free list.
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There is no question involved of the cost of production at home and
abroad. It arbitrarily says it shall be on the free list. Now, when
it puts an article on the protected list, the idea is to put on your
yardstick by which you measure the relative costs of conversion in
tjs country and that country.

Mr. DE VRIEs. Yes.
Senator WATSON. And of course the Tariff Commission may say,

"Well, you have not laid your yardstick right. You put on 20 per
cent when it ought to be 40 per cent." I can understand then why
the President should have the authority; but when the legislative
authority squarely says, "This article shall be on the free list," what
right then has any other authority in the world to say it shall be on
the portected list?

Mr. DE VRIEs. 'Only when the legislative authority says it can be
taken off on certain prescribed conditions; because we have a lot of
things on the free list that ought to be taken off, that this Congress
itself is here taking off. It is taking many articles from the free list
and putting them on the dutiable list. Other such meritorious
instances unquestionably will from time to time arise. It will sub-
serve the purposes of protection of American industries if we have a
plenary power in the" President to give immediate attention to such
worthy cases.

Senator SHORTRIDGE. Ah, but, with respect, Senator Watson over-
looks this in your argument: Granted that a given article is to be
and is on the free list, the suggested power given to the President is
to change that upon the ascertainment of certain facts.

Senator GEORGE. Senator Watson goes farther, and he says that
power to ascertain that resides only in the Congress; and I think he
is essentially correct.

Senator WATSON. That is right.
Senator SHORTRIDGE. I think you can delegate a vast power to

ascertain facts, as the argument here has demonstrated, and as the
Supreme Court, I think, has held.

Senator GEORGE. I think so, too; but I do not think it applies
to a fact of that kind, because I think that is a matter of legislative
determination.

Mr. Dn VRIEs. The Supreme Court has held in the Head Money
cases that what Congress determines to be necessary under subsection
18 of section 8 of Article I of the Constitution, authorizing Congress
"to make all laws which shall be necessary and proper for carrying
into execution the foregoing powers," is not reviewable.

Senator SHORTRIDGE. That is my thought for the moment-that
under that broad power to pass any law "necessary and proper for
carrying into execution the foregoing powers" we may provide that
a President or a Tariff Commission or an appraiser or other officer
may determine a fact which will result, if it be so, in the taking of
an article from the free list and imposing a tariff on it.

Senator GEORGE. Judge De Vries, you made special mention of
the enumeration of the power of Congress to lay and collect taxes.
Following out the same line that we have suggested to you, the
collection is necessarily an administrative function, whereas the
laying is necessarily legislative in character and nature.

Mr. DE VniEs. Yes. The distinction the Senator suggests is
sound and illustrated by different duties of Congress to 1ilevy" a
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tax and "collect" the same. Perhaps I should have made i~*.
clear that I do not mean to suggest that it is uneonstituti~nat
Congress to delegate as it does the power to collect the tax. That
is purely an administrative duty. To lay a tax is purely a "llegi
lativo duty." The former may, the latter may not, be delegaQ
It is my contention that Congress has legislatively laid the tax by
adopting therefor a state of facts. My suggestion as to the collection
of the tax was in illustration of what I deem the logical consequen
of the arguments made against the flexible tariff, to wit, that th'*
enumerated powers can not in whole or in part be delegated. Tli
part of the legislation in the levy of a tax which is related to the
fixing of the tax can not be delegated. That part which relates to
the ascertainment of the exact amount or the execution thereof en
be delegated. The latter is all that is delegated to the President
by the flexible tariff.

Senator GEORGE. That is the thought I had in mind.
Mr. Dn VRIES. I think there is something to that.
Senator KING. I take it that there will be some discussion of ths

matter on the ffoor of the Senate, and therefore that we might wei
pretermit such discussion now.

Mr. DE, VRIES. May I file a memorandum on one or two other
paragraphs?

The CHAIRMAN. Hand it to the reporter.
Senator SIMONs. I should like to ask you just one question.

According to your argument, it would be entirely constitutional and
legal for the Congress to abolish all tariff laws and confer upon the
President plenary power to fix rates, prescribing, of course, a rule
upon which those rates should be based?

Mr. DE VnIES. Yes, sir; if Congress wished to do that, Senator.
Senator SIMMONS. You think that can be done?
Mr. DE VRIES. If they fix a definite yardstick of measurement, and

say each rate shall be equal to this. That is precisely what Congres
has done in the Hepburn Act with reference to railroad rates.

Senator SIMMONS. Would you advise that as a wise policy on the
part of the Government?

Mr. DE VnIES. No; I would not, sir.
Senator SIMMONS. If that policy were pursued, assuming that the

President would perform according to his best judgment his constitu.
tional duties, would it not be substituting the judgment and the
wisdom of one man in the levying of these taxes that rest upon the
whole body of the people of the country, instead of resting it in the
duly elected representatives of the people?

Mr. DE VRIES. I do not think so.
Senator SIMMoNs. Therefore you would think it was very unwise

to pursue'a policy of that sort?
Mr. DE VIiES. Yes.
Senator SIMrONs. You think it is very wise, after the Congres

has put a duty on an article, to give the President plenary power to
apply a rule and increase the rates fixed by Congress to the extent of
50 per cent.?

Mr. DE VRIES. If Congress -fixes exactly some facts or state of
facts that shall control the President in fixing that rate.

The CHAIRMAN. All right, Judge; thank you.
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STATEMENT OF HON. CHARLES A. EATON, A REPRESENTATIVE

IN CONGRESS FROM THE STATE OF NEW JERSEY

(The witness was duly sworn by the chairman.)
Mr. EATON. In this statement I desire to call to the attention of

your honorable committee certain new and unique conditions under
which this and future tariff legislation must be effected as reasons why
we should have the flexible provisions contained in the present bill.
And I desire to show why in my opinion the solution of these new
problems will have to begin, at least, in the method of administering
the tariff act.

In order that there may be no misunderstanding of my personal
position, I wish to go on record as a firm believer in the principle of
the protective tariff, and also as an equally firm believer in the fact
that our protective tariff policy has been one of the chief safeguards
of our national prosperity and progress.
. At the same time I recognize that economic conditions rapidly
change and this must involve corresponding changes in the adminis-
tration of any tariff which functions successfully. For instance, we
now have and have had for some time a very high tariff on manganese
ore. The records show that the tariff paid on the importation of
manganese ore for use in our steel industries is greater than the total
value of the manganese ore produced and used in the steel industries
in this country. This condition in my judgment demands that the
tariff be taken off or greatly reduced on manganese ore. On the other
hand the pottery industry in this country is being subjected to such
competition from abroad that in the last year the importation of
pottery for domestic uses amounted practically to the same as the
total output of our home industries. The reason American potteries
can not successfully compete with foreign competition lies in the
wide spread of wage levels in that industry as between America and
other countries. Under these conditions I am strongly for not only
an increased tariff on pottery, but a change in the administration of
the tariff which will make it possible to have an American valuation
of pottery imports.

The changed economic conditions under which the present tariff
law must be enacted and enforced seem to me self-evident.

First, we are making a tariff for the first time in our history as a
great creditor nation. It is one thing to put up a tariff wall against
people to whom we owe money. It is an altogether different thing
to put up the same tariff wall against people who owe us money.
We have invested in foreign countries or have owing to us by foreign
governments enough billions to pay off our national debt and leave
a tidv balance.

Tile second condition which is not as new as the other, but is
becoming increasingly important as affecting our tariff legislation
i the absolute necessity that our industries are under to find foreign
markets. We have in our industries and agriculture at least a 25
per cent productive capacity above the normal demand in our home
markets. This shoves us out into the world whether we like it
or not.

The third new condition under which the present tariff law must
be enacted and operated lies at the very center of the economic
structure of modern civilization. It is common to every country
and involves the future of all nations and races.
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The new condition is the urgent necessity under which all industW
communities lie of finding some way to absorb at a profit the ina
production of their industries. In other words the great centW
problem of our economic civilization is now consumption, not pro.
duction, the elevation of the consuming power of the masses of Diek
so that the vast o'Utput of organized industry can find a market.

We have an agricultural problem because the people of this county
can not consume the great surplus output of our agricultural indu$.
tries. We have a new emphasis upon our foreign trade because the
people of the United States do not and can not consume the whole
output of our manufacturing industries. Of course the exception to
this is found in commodities which this country can not produce and
which must be imported, but the general principle remains the same.

No tariff can function successfully which ignores the problem of
consuming power here and abroad. We have in the United State
solved the problem of a high mass consuming power more successfully
than any society in the world. We have done this by reversing the
industrial principle which has obtained from time immemorial in all
industrial countries, namely, that low wages mean low cost of po
duction and commercial prosperity can only exist by sweating the
laborer. Pay low and sell high has been the prevailing principle.
Here in America especially in recent years the leaders in our great
industries have discovered that this principle is inherently false.
They have adopted its exact opposite.

Pay high wages and sell at a low price is the principle upon which
the American industries are now operating with such amazing success,
In the administration of our new tariff law we find ourselves faced
with these two principles, one operating in most of the outside world
the other operating here. Whether we like it or not this fact wil
determine the success or failure of our entire tariff legislation. And
it is this world-wide condition which I am anxious to have considered
in the administrative sections of our present tariff act.

Let us take two illustrations, one Canada, our neighbor on the
north, the other Czechoslovakia, one of the most enterprising and
progressive communities in the Old World.

The facts which I am placing before you in these two illustration
show clearly that an inflexible tariff which ignores the consumin
power of foreign countries can result only in economic confusion, and
loss, and a vast increase of ill will, which will react unfavorably upon
our home industries.

In the year 1928 the United States exported commodities to the
value of $5,128,809,279. In the same year we imported commodi.
ties to the value of $4,491,120,064. Of these exports North America
took $1,32,882,238, while North America during the same year sent
us imports amounting to $960,263,601.

In the year 1928 we exported to Canada commodities to the value
of $916,155,506. In the same year 1928 Canada sold us commodities
amounting to $488,999,157. Roughly this was about one-half of
what we sold to Canada.

In the year 1928 we exported to South America goods to the value
of $480,696,126, while we imported from South America goods to the
value of $569,507,024. That is, we bought from South America
around $90,000,000 more than we sold them, while we bought from
Canada about half as much as we sold the Canadians.
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A still more striking fact in the total trade in and out of this country

during 1928 is that Canada bought from the United States more dollars
worth of commodities than all the rest of the North and South Amer-
ican continents and the West Indian Islands, including the Bermudas,
put together. Canada is our best customer, buying from us in 1928
more value in dollars than any other nation in the world.

The question arises why can Canada with 10,000,000 or more people
become the largest consumer of the output of the industries of the
United States in the world, outside of our own country? The answer
is that the wage level in Canada approximate ours, which gives the
masses of the Canadian people the highest consuming power or
buying power in the world, outside the United States.

It is idle to deny that the provisions of the tariff bill which you are
now considering more injuriously affect Canada than probably any
other country in the world, with the possible exception of Cuba. And
Canada has a population of about 10,000,000, while Czechoslovakia
has about 13,000,000 or 14,000,000-and that is what I think is the
very worst feature of this bill.

Senator HARRISON. What was that statement?
Mr. EATON. The provisions of this tariff will affect Canada more

injuriously than any other country in the world, and yet Canada is
our best customer.

Senator HARRISON. But when you alluded to Cuba you stated
"that is the worst feature of this bill." Do you refer to sugar?

Mr. EATON. Yes, sir. And, as you know, we have a sort of pro-
tection over Cuba, Cuba is a baby of ours; and Canada is our best
customer. And yet the bill pronuses to hit these people the hardest
of any two nations in the world-which, if enacted into law, would
not evidence a high grade of statesmanship.

Now let us turn to Czechoslovakia: In 1928 we exported to Czecho-
slovakia a total of $5,340,709; over $2,000,000 less than we exported
to Czechoslovakia in 1927. In the year 1928 Czechoslovakia sold
to the United States commodities valued at $36,800,185; over
$5000,000 more than Czechoslovakia sold us in 1927.

These figures indicate that Czechoslovakia is selling us every year
a laer proportion than she buys from us. While her exports to
the United States are increasing rapidly, her iniports from the United
States are decreasing rapidly. Placing these figures side by side we
discover that Canada is our best customer and Czechoslovakia takes
its place among our worst customers. The tariff bill which you are
now considering, if it is put through as an inflexible proposition, will
penalize our best customer and reward our worst. In business such
a procedure would amount to the acme of stupidity. In politics I
can not conceive how it can possibly be described as statesmanship.

A few years ago Czechoslovakia sent some of her bright young
men to this country to learn the shoe business. They learned it.
They went back and introduced American methods, American
management, American machinery, and some American money into
the shoe business in Czechoslovakia. As a result five years ago their
country exported to the United States 447 pairs of shoes. Last
year they exported to the United States over a million and a half
pairs. -

If you lay an inflexible tariff, say, of 20 per cent in this legislation
against the importation of boots and shoes, you will stop Canada
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from exporting to this country any of the products of its shoe fe6
tories, because the wage level in Canadian shoe factories appr0.
mates the wage level in American shoe factories and a 20 per cej
addition to the cost of production shuts them out entirely from tj

,American market.
Senator SHORTRIDGME. Did Canada export to us shoes to any con.

siderable extent?
Mr. EATON. She exported to us some shoes, but not to any large

extent. I have forgotten the exact figures.
Senator SHORT1RIDGE. Canada would not be greatly affected by a

tariff on shoes then?
Mr. EATON. No, sir; that would merely be one more pin prick.
Senator SIIORTRIDGE. You were comparing her with Czecho.

slovakia and I wanted to know the relative amount.
Mr. EATON. As I recall the figures, although I have not them with

me, I think Canada sent in here something like a million dollar
worth of shoes.

Senator SHORTRIDGE. I see.
Mr. EATON. In the case of Czechoslovakia an inflexible tariff of

20 per cent against boots and shoes amounts simply to a slight
,discount. The reason for this is found in the low wage level paid
by Czechoslovakia. The highest skilled labor in Czechoslovakit,
established by agreement of metal workers in 1928, is 12% cents per
hour or $6 a week for a 48-hour week. The level of wage rates
varies downward in various other industries in Czechoslovakia, and
upward to as high as $10.35 a week for pattern_ makers. This is
relieved, however, by'a very generous provision that they have for
a bonus or insurance against old age. After a worker has been
engaged for a certain length of time in the business he receives $3
a year as a bonus over and above these wages, which ought to put
him on easy street.

In view of these irrefutable facts it seems to me self-evident tha
the only workable tariff is one that will lay a light tax upon imports
from a country like Canada, which has approximately the AmericaA
wage level, and a heavy import tax upon countries like Czechoslo-
vakia where they sweat their laborers so outrageously.

Senator SHORTRIDGE. Could that be done under the Constitutiont
Mr. EATON. We are acting .under our Constitution, of course, an4

I do not know.
Senator SHORTRIDGE. Certainly; and I mean our Constitution.
Mr. EATON. I should say so.
Senator SHORTRIDGE. I do not know, and am merely asking your

opinion.
Mr. EATON. I could not answer. I could not tell you about the

Constitution.
Senator SHORTRIDGE. My inquiry is: Could we lay a tariff imposing

a certain rate on imports from one country and then a different rate
on the same kind of goods coming from another or different country?

Mr. EATON. You can do that by way of a reciprocal treaty, can
you not?

Senator SHORTRIDGE. Well, I am merely asking you the question.
Mr. EATON. That is the only way out of it that I know of.
Senator SHORTRIDGE. All right.
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Mr. EATON. There is this proposition that came to my attelition;
the other day: Canada has a reciprocal treaty with Czechoslovakia
and Canada manufactures electric lamps. The other day a repre-
sentative of Czechoslovakia came to the Canadian manufacturers and
said: Why do you manufacture lamps? Let us manufacture them
and sell them to you at about one-half the cost in Canada and you
close your factories. There must be some-

Senator SIIORTRIDGE (interposing). You can enter into reciprocal
treaties, of course.

Mr. EATON. That is what I say. And in view of the situation I
should say-

Senator SHORTRIDGE (interposing). Yes, I see what you refer to.
Mr. EATON. The high wages in Canada make possible that coun-

try's absorption of more of our exports than any other country in the
world. The low wage in Czechoslovakia is the reason why our exports
to that country are falling off so rapidly while their exports to the
United States are rapidly becoming a menace, especially to our boot
and shoe industry. The point of this illustration is that from now on
we must make our tariff legislation with reference to the buying power
of the different foreign countries. And this buying power, we wil find,
is determined mainly by the wage level paid in industry and agricul-
ture. And this wage level will be determined in some measure at
least by the amount of mechanical power, electrical or steam, per
capita used' by the various nations.

This idea is just now receiving a very concrete and important recog-
nition. Mr. Henry Ford is building an immense plant for the pro-
duction of automobiles near London, England. In this plant and in
others which he proposes in other countries he has announced that
hi will pay the same wage level that he is paying in his American
plant at Dearborn, Mich.. And his reason for this decision is that he
wishes to demonstrate to these various countries that prosperity de-
pends upon the widespread buying power among the masses of men
and that this buying power can qnly come about by the payment of
high wages couped with cheap cost of production.

In la these proposals before your honorable committee, I
recognize the difficulties involved in their consideration and applica-
tion. We have had through the public press announcements made
by way of protests against 'our proposed tariff legislation coming
from more than a score of nations. In making the protests these
nations are acting strictly within their rights and are possibly dis-
charging their duty. We also representing the American people, have
the right while it is also our duty to protect our own interests and our
own people by appropriate legislation.

Senator SHORTRIDGE. But we must protect our own interests.
Mr. EATON. Yes; we must protect our own interests as we rep-

resent the American people. We have not only the right but have
imposed upon us the duty to protect their interests. That is what
we are here for.

Senator SHORTRIDGE. That is our first consideration.
Mr. EATON. Yes; and if we do not do it we do not come back..
Senator SHORTIIIDGE. That is right.
Mr. EATON. When we have given full recognition to these rights

and duties, the fact remains that we have drifted suddenly into a new
era marked by new relationships between the peoples of the world.
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Isolation, national or individual, is now practically impossible.
Every nation is in instant and hourly contact with every other naon.
No thought, no movement of any importance can be liberated i!
any portion of the earth that does not become the common property
of mankind overnight.

Especially is it true that economic problems are world problems.
Our agricultural problem is a world problem. The finding of a mar.
ket for the world's surplus of wheat and other agricultural commodities
will never be finally solved until the agricultural producers of the
world learn to cooperate for this purpose. We will never find in the
future full safety and protection for our industries and our labor
until we find some way of helping the other nations of the world to
achieve the same buying power that the masses of men in our country
have achieved through the highest wage level known in history. In
this legislation we must protect not only our own home markets for
our own people, but also our foreign markets for our own people.
We can only do this by devising some plan whereby we shall encourage
and increase trade with all countries that have an increasingly high
buying power among the masses of their citizens and at the same
time discourage trade with countries that have too low a buying
power due to a starveling wage system.

In the solution of a world problem so unique, so urgent, so vital
we can in this legislation only make a tentative beginning. But we
can and we ought to make a beginning. We are setting out upon
an uncharted way and must learn by experience. The main thing is
to make a start.

I would, therefore, respectfully suggest that your honorable com.
mittee give consideration to the embodiment in this bill, in addition
to the flexible provisions already contained in it, of a provision calling
upon our Department of Commerce and our Tariff Commission
make a study of the whole problem of the tariff from the point of
view of the comparative buying power among the nations so that we
may have facts on which in the near future we may base appropriate
le-rislation.

Senator HARRISON. What good does it do to ask the Tariff Com-
mission to investigate the facts, like the case of sugar, I might
suggest, when they report that they will stand for a tariff of 1.53
in order to equalize the difference, and then the House wants to
raise it to 2.40?

Mr. EAToN. Well, time and study may work changes, I should
suggest.

Senator SHORTIDGE. The Tariff Commission are not the legisla-
tive power, however.

Mr. EA&TON. No; they are simply the agent of the legislative body,
and the legislative body is here to act upon their recommendations
as they may see fit.

Senator HARRISON. Can you understand why Congress wants to
raise the rate on sugar to 2.40 when the Tariff Coinmission in a
nonpartisan report says the difference between the cost of produc-
tion. here and abroad cannot go over 1.86?

Mr. EATON. That is due in my judgment to two reasons: First,
to a lack of faith in the Tariff Commission; and, second, to a very
strong faith in the power of the voters.

I
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Senator HARRISON. A desire to get something for their con.
stituents.

Senator SHORTUIDG. To help Louisiana, for instance.
Mr. EATON. Yes; Louisiana wants protection for their sugar,

of course.
Senator SIMMONS. But is that any reason why they should get

any more?
Mr. EATON. They have been so slow in asking for it in Louisiana

that it may be a good thing to give them very serious consideration.
Senator HARRIsoN. But they have been very fast in Utah in asking

for it?
Mr. EATON. Yes. But can any American stop them from asking

for that which they think they should have?
The CHAIRMAN. Every man who comes before the committee has

the right to give to the committee his views, and that is the purpose
of these hearings. But we are now on the administrative features.
We will discuss that difference-at the proper time.

Senator SHORTRIDGE. Mr. Congressman, you said we should make
a start. We made a start 140 years ago on this very subject. You
know that, don't you?

Mr. EATON. Yes; but we have not got very far from the starting
point as yet.

Senator SHORTRIDGE. We have got to the point where we are the
most prosperous nation in the world.

Mr. EATON. Yes; and I am very anxious that we should continue
in that position. Unless we do we blot out of the sky the only star
of hope that there is in the world. And my idea is that if we continue
in that position we will demonstrate to the rest of the world that it
is possible for society to be prosperous, and that other nations will
study the reasons and causes of our prosperity, and that our experi-
ence and our example will help them to come up to us.

Senator SHOnTRIDGE. Certainly.
Mr. EATON. This legislation may take the form of reciprocal treaties

with different countries, making it possible to lay a lighter tariff
against a country like Canada than is laid against low wage countries.
Or it may take the form of delegating authority to the President of
the United States acting on the advice of the Tariff Commission to
raise or lower tariff schedules within certain limits and upon certain
acknowledged conditions and facts.

I recognize the full force of the arguments against the flexible
provisions in the bill as it came from the House, but I do not feel
that these arguments are valid. The Congress is charged with the
supreme duty of effecting legislation for the protection and advance-
ment and guaranteeing the rights of all the people of this Nation.
From the beginning the Congress has not only passed laws, but has
set up machinery for the administration of these laws and we must
recognize that in economic legislation administration is more than
half of the problem. A bad law wisely administered is often as good
or better than a good law badly adminstered.

The Congress alone has the power to lay taxation upon the people.
But it also has the power to set up machinery for the collection of
these taxes. This is true of the income tax. It is true in various
other branches of our complex administrative system. Congress has
the power and it is its duty to regulate transportation. In the exer-
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cise of this power it' cream tes a commissiono for the administration 01
the regulatory laws which it enacts. I can not see any su~eiide4
of authority or rights on the part of Congress by. establishing help
principles of administration in the pending tariff law which,
make it possible to administer that law in view of the actual econoiw
conditions with which it must deal. And chief among these condi.
tions I place the buying power of the people of the world.

Here in America we are credited with an annual wealth production
or national income of some $90,000,000,000, the equivalent of $760
income per capita. As proof that this annual production of wealth
is enormous we have seen depositedl by over 50,000,000 of our people
nearly $30,000,000,000 in the savings institutions of this country.
We have in force over $96,000,000,000 of life insurance held by
65,000,000 of our people.

If the 120,000,000 of American people can absorb, say, $60,000.
000,000 of the annual output of $90,000,000,000 of wealth, what
would happen to this country and to the world, if the same purcha.
ing power were to be enjoyed by, say, half of the remaining population
or 1,000,000,000 of people throughout the world? Such a condition
would mean the annual absorption by purchase of over $700,000,.
000,000 worth of commodities annually which would mean a high
level of comfort and happiness and safety and economic independence
and abundance of labor for everybody everywhere all the same.

I want to see the present tariff legislation make a beginning in
ushering in this golden age, not only for the masses of men in our own
country, but throughout the world.

Senator HARRISON. If I understand your remarks, you are of
opinion that this bill if enacted into law would strike a blow at
Canada, which you say is our best customer, and that therefore it is
liable to curtail our trade with Canada?

Mr. EATON. Yes.
Senator HARMsON. And in your opinion there are other discrep.

an -es in the bill?. Mr. EATON. Will you permit me to say, not intentionally, but
an inflexible tariff that places exactly the same tax on our best
customer that it does on our worst customer, must inevitably dis.
criminate against our best customer and in favor of our worst
customer.

The CHAIRMAN. What are we going to do with the favored nation
clause under your proposition?

Mr. EATON. That is a very difficult and serious question, I think.
That isprobably the rock that we will-

The CHAIRMAN. That we will smash on, I take it you intended
to say.

Mr. EATON. Yes; that we will smash on if we smash at all. I
agree with you.

Senator SHORTRIDGE. You regard the mining industry as important,
do you not?

Mr. EATON. Yes, sir; very important.
Senator SHORTRIDGE. Still you do not want a tariff on manganese?

Mr. EATON. My reason for that is not a lack of regard for the
mining industry, but the fact that the manganese industry in the
last few years in this country has only produced 5 per cent of the
total manganese used in our industries.



SPECIAL AND ADMINISTRATiVE PROVISIONS

Senator SHORTRIDGE. IS there any reason for that situation?
Mr. EATON. It can not be on account of a lack of a tariff, because

they have a high tariff on manganese.
The CHAIRMAN. Well, is there any tariff on manganese ore?
Mr. EATON. Haven't they any?
The CHAIRMAN. No. They want to put a. tariff on ore containing

over 30 per cent, but all the balance comes in free. The result is
that the foreigner just mixes his ores so that they can come in with
less than 30 per cent, and therefore they do not pay any duty.

Mr. EATON. Well, that is good.
Senator SHORTRIDGE. That may be a reason why 'we do not develop

our industries?
Mr. EATON. Yes, but you must remember that-
The CHAIRMAN. But let us not now get on to the question of rates.

We are taking up the administrative features.
Mr. EATON. Let this flexible provision of our legislation take

cognizance of our buying power over here.
Senator HARRIsON. As I understand it, you voted for this bill in

the House, but you want us to remedy it over here?
Representative EATON. We thought that you would either remedy

it or make it worse.
Senator HARRISON. I am afraid we will make it worse.

STATEMENT OF JOHN D. MILLER, REPRESENTING NATIONAL
COOPERATIVE MILK PRODUCERS. ASSOCIATION

(The witness was duly sworn by the chairman of the committee.)
Senator SMOOT. This is with reference to section 336.
Mr. MILLER. Mr. Chairman and gentlemen of the committee, I

appear here to discuss the flexible provisions of the House bill.
The flexible provisions of the act of 1922 were discussed by us

before the Ways and Means Committee of the House and will not
be repeated here.

Senator WALSH of Massachusetts. Do you oppose the House
provisions?

Mr. MILLER. In part, Senator.
As to section 330, which refers to the organization of the Tariff

Commission, we approve of changing the number from six to seven.
That tends to avoid delays which in the past have been very serious
because the members were equally divided in opinion.

We approve the omission of the bipartisan provision, for this also
tends to delay and causes controversies, that otherwise would be
waged in the Halls of Congress, tp, be waged in the Tariff Commission.

We are not in accord with that much of the organization of the
commission that prescribes a 7-year term, but suggest that every
coming President, immediately after his inauguration, should have
the power to appoint four of the seven members of the Tariff Com-
mission. We would suggest that he have the power to change the
entire seven but for the fact that it might unduly delay cases pending
at that time.

The relation of the Tariff Commission to the President is not com-
parable with the relation of any other governmental commission to
the President. In no small way, in no uncertain way, the Tariff
Commission is the advisor of the President.
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If I recall correctly, I think Chief Justice Taft, in the Hampton
ease, used that term-advisor. And we submit to you that it wijl
tend to the dispatch of business, that it will tend to locate response.
bility; for we must always remember that upon the reports of the
Tariff Commission the President is to discharge heavy and delicate
responsibilities, and he should have the advice of a commission of
which he appointed at least a majority.

Any evils, either actual or theoretical, that might flow from a lack
of continuity of policy are, in our Judgment, outweighed by having
the majority of the commission at all times in accord vith the policies
of the President, which policies presumably have been approved by
the people in the election of the President.

We approve of the abandonment of production costs, foreign and
domestic, being the measure of tariff changes. It has not worked
well in the past.

It is extremely doubtful if it can work well in the future.
If by any chance however the Senate is of the opinion that it is

wise to adhere to the general principle of costs of production, then
we still think that the present provision of the act of 1922 should
be rewritten, with particular reference to that part of the provisions
that makes the difference in costs of production in the principal
competing country the costs that are to be compared with ours in
determining the measure of tariff rates.

The Tariff Commission has held, and probably correctly, that
under this statute the principal competing country is that country
from whence the largest quantities of a given product are imported
into this country. But while that country may. be the principal
competing country in that sense, it may not be the country of the
most harmful competition.

We have that fully illustrated. Our federation has been before
the Tariff Commission at different times. I think we have had cases
pending before the Tariff Commission within a little over two months
after the Act of 1922 became effective, and ending only with the
present proclamation of the President raising the tariff rates on whole
milk and cream.

In our investigations in that case as to butter we found that while
Denmark was the principal competing country, as measured by the
quantities of imports, New Zealand was the country of the most
destructive competition.

Therefore, if the Senate believes that the cost of production should
continue to be the measure, we urge with all emphasis that that
should be so written as to protect American farmers against that
country that is the most harmful competitor.

However, we are in accord with the abandonment of the rule as to
cost of production and would rather put it upon the basis of differ-
ences in competitive conditions.

It may be that the provision as written in the House bill could be
rewritten, perhaps, and improved. I have no suggestions to make as
to that but the general principle of differences in competitive condi-
tions should be the measure of the changes of tariff rates rather than
the differences in costs of production.

Senator WALSH of Massachusetts. What point would you fix for
determining that-New York or Chicago or San Francisco?

Senator KzNG. Or New Orleans?
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Mr. MILLER. The difference in competitive conditions. I dc not
know that I would be prepared to answer that question. as to just,
where.

Senator WALSH of Massachusetts. It makes a great deal of dif-
ference does it not?

Mr. MILLER. It may make some difference; that is true, Senator.
Nevertheless, it will probably be found that except as to transporta-
tion charges the differences may not be so great between the different
markets.

Senator WALSH of Massachusetts. Would you eliminate the trans-
portation charges?

Mr. MILLER. No, sir.
Senator WALSH of Massachusetts. Practically all of these requests

involve the item of transportation charges. And you agree with
that?

Mr. MILLER. Yes, sir.
Senator KING. Your observations, as I interpret them, have

forced the conviction upon me-perhaps I am in error, and that is
why I am inquiring-that you are seeking absolute prohibition or
an embargo upon imports.

Mr. MILLER. No, sir.
Senator KING. It seems to me logically the argument you are

making would lead to that conclusion.
Mr. MILLER. Oh, no; and for this reason, Senator. The costs of

production as one measure is one thing, but when we come to apply
differences in competitive conditions there may be factors in our
domestic markets not reflected in the actual selling prices of the
commodities themselves.

Senator COUZENS. Will you name some of those factors?
Mr. MILLER. I will be delighted to do so. But, Senator, that is

harmful competition. The one I would mention here and which in
its general application is perhaps subject to a large number of ways
of application is the intensity of sales pressure.

Everyone engaged in commerce knows that if the producer or
manufacturer of a commodity wants to introduce that commodity
into any market or to enlarge his sales in that market that more
frequently they do it by intensive sales pressure than they do by
price cutting, because by price cutting when they have obtained a
market, then they will have the labor of convincing the consuming
public who are consumers of that commodity that they should
bring their prices up again. Therefore, it is intensive sales pressure.

I want home producers to have an opportunity to meet it and I
want the President to be in position to protect our own people against
them.

Senator WALSH of Massachusetts. That is just the argument
which the domestic producers of shingles urged, saying that the
intensive sales program of the Canadian shingle mill people have
taken the market away from them. Do you think that we should
consider that as a factor in fixing the duty on shingles?

Mr. MILLER. I am not at al acquainted with the merits of the
shingle controversy. But as a general proposition I think that
the President should be at liberty to consider it; yes, sir.

Senator SMOOT. Mr. Miller, in all of the cases that you have
had before the Tariff Commission, the basis upon which they recom-
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mended the increases on farm products to the President has been ia
conformity with your views, with the single exception, perhaps, i4
casein; and isnlt it the question of casein that you are direct$
your remarks to now, and the decision of the Tariff Commission?

Mr. MILLER. In reply to that, Mr. Chairman, I will say that my
remarks apply more generally.

Senator SMOOT. But isn't that the particular case that you have ia
mind, and the only one?

Mr. MILLER. I expected to touch upon that in discussing the 56
per cent limitation, but I would just as lief discuss it now.

I do not recall any of the cases where the tariff rates on dairy
products have been raised where they could not have been raised more;
and should have been raised more, if it had not been for the 50 per cent
limitation.

Senator SMOOT. Well, that is the law-
Mr. MILLER. That is the law. And that is one provision as to

which we would ask to have the law changed.
Senator SMOOT. But that is not what you were speaking on; you

were speaking as to comparative costs. Instead of comparative costs
you now want not the principal competing country but you want it
upon another basis. I was wondering why you made that sugges-
tion. In all of the cases that have been before the Tariff Commission,
if I am correct, there has been no complaint based upon the present law
basis with the exception of the casein case.

Mr. MILLER. I do not think that is entirely accurate, Senator, for
this reason: As I now recall it, in the butter case, in which the Presi.
dent proclaimed a change of rates from 8 cents to 12 cents, the evi.
dence before the Tariff Commission-and possibly the Tariff Commis.
sion so found-showed that the protection against New Zealand should
have been 19 cents.

Senator SMOOT. That is because of the 50 per cent limitation?
Mr. MILLER. That is because of the 50 per cent limitation.
Senator SMOOT. The question as to the principal market never

arose in the butter question, until perhaps you made the statement
to-day, that I have ever heard of.

Mr. MILLER. I did not understand you, Senator.
Senator SMOOT. The first time I ever heard of that suggestion was

when you said to-dayyou wanted a change in the basis of comparison.
Senator WATSo&. As to the principal market.
Mr. MILLER. If the cost of production basis is to be continued

as the basis. Oh, yes, we are very urgent as to that.
Senator WALSH of Massachusetts. He also wants the limitation

of 50 per cent removed, Mr. Chairman. Mr. Miller, to what do
you want that limitation of 50 per cent changed?

Mr. MILLER. We would like to suggest about a 75 per cent limita-
tin and to consider that in connection with a subsequent section of
this flexible provision that gives the President the power to change
the basis of valuation.

Senator SIMMONS. A little while ago you said that you favored the
conditions of competition as the yardstick instead of the costs of
production here and abroad, if I am correct. Now, what I would like
to have you state definitely to the committee is this: In applying
that measurement what costs you would refer to with reference to the
domestic artielA and with reference to the imported article, that is to
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my, would you take the wlolesaleselling price of the imported article
in the American market .iid compare it with the wholesale .selIng
price of the domestic article, in theAmerican'market?

Mr. MILLER. Yes, I think, as a method of 'comparison of selling
prices.

Senator SIMMONS. That would simply be a difference between the
seeing prico of the foreign article at wholesale and the selling price
of the American article of like character at wholesalQ?

Mr. MILLER. Yes.
Senator SImMONS. And then you added that this intense drive for

business was a material factor.
Mr. MILLER. Most material.
Senator SIMMONS. Well, that intensive drive has grown up out of

the fact that the price of staple manufactured products in this
country are pretty well stabilized and uniform throughout the coun-
try, and it is now a competition not as to price-I am talking about
domestic articles now-but it is a competition for customers; and
the fact that it has ceased to be a competition in prices and becomes
a competition for customers is responsible for this intensive move.
ment about which you speak, is it not?

Mr. MILLER. I would not say so entirely, no, sir. In fact, 1
think that notwithstanding the many and increasing combinations
there are many factors in which there is still a large measure of
competition in this country.

Senator SIMMONS. That is, you say that there are many American
producers of staple articles who sell that particular product at one
price and there are many who sell it at another price that is not a
stable price. Now, suppose it be so that we have a market here
without any p rice fixing at all and the competition is as to who
shall soil at the lowest rate or the cheapest rate, and that is the
competition; wouldn't you have more difficulty under those circum-
stances in applying your differences in cost of production? You
might have one difference in cost of production as to one section of
the business and an entirely different basis of competition as to
another.

Mr. MILLER. I am afraid I am not catching your question, Senator.
Senator SIMMONS. Well, I can not make it plain while this con-

versation is going on right around me.
I say Mr Miller, assuming there is no price fixing in this country

by combination or by association or by agreement, that every mer-
chant or manufacturer is selling for the best price he can get, and
therefore they are selling at different prices throughout the country,
if that situation existed, wouldn't that make it exceeding difficult
to apply your rule of difference in conditions of competition?

Mr. MILLER. I would not think so.
Senator SIMMONS. You would not?
Mr. MILLER. No, sir.
Senator SIMMONS. Then suppose the price of the imported article

varied-that is, the importers were in a sharp conflict for customers
and they were cutting prices to get the customers and that the domes-
tic producers were doing the same thing. Wouldn't that create a
condition where you could not stabilize the conditions of competi-
tion? I just want to hear you on that.
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Mr. MILLER. I would say, Senator, if domestic manufacturers ij
competition with each other insist upon cutting their own throat.
it is a matter in which Congress should not intervene; but they should
be protected against foreigners coming here and doing that.

Senator SIMMONS. That is your answer, is it?
Mr. MILLER. Yes.
Senator KING. Aren't you seeking to accomplish this result-to

secure a monopoly of the domestic market and then to commit to the
President of the United States practically the control of our tariff
rates?

Mr. MILLER. No, sir.
Senator KING. By giving him the opportunity through this Tariff

Commission to establich such bases as they see fit for the purpose of
determining whether you shall apply not a 50 per cent increase but a
75 per cent increase?

Mr. MILLER. Yes.
Senator KING. So you are seeking really, are you not, to apply an

embargo upon products from abroad?
Mr. MILLER. No, sir.
Senator KING. You spoke about the intensiveness of sale pressure.

Do you find any such intensiveness from importers as you have, for
instance, as between Mr. Ford and the General Motors, and between
thousands of our American manufacturers and producers who are
pushing with a great deal of avidity the sales of their products
throughout the United States?

Mr. MILLER. I can not answer that question.
Senator SIMMONS. My whole question of a moment ago was predi-

cated upon the apprehension that I had that if this rule were adopted
we would have price fixing all along the line in this country, and I
thought perhaps it was aimed at that object.

Mr. MILLER. No, sir.
Senator, SIMMONS. To establish a regular price for things here in

the American market.
Mr. MILLER. No, sir.
Senator SIMMONS. That, of course, can not be done unless you

practically keep the foreigner out.
Mr. MILLER. Any tariff rate established, of course, influences

prices. If it did not, I fail to see how a protective tariff measure
could be protective in any great*sense. It must influence prices, but
is not a price-fixation measure.

Referring again for just a moment to the lact that if the Senate
concludes to adhere to the cost of production rule, then we do hope
you will give serious consideration to our suggestion that that should
extend to the country of most harmful competition and not be re-
stricted to thi one country that happens to be the principal competing
country.

The next is the provision giving to the President the power to
change the basis of valuation.

I will confess that I am at a loss to discuss that because of the lack
of definite information.

In such opportunities as I have had to read the hearings before
the various committees I have as yet seen nothing spread upon the
record to show what that would mean as to the effect upon the tariff
rates actually paid. Presumably, however, in the absence of such
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definite information I would say that a change to the basis of American
selling prices would'inban an advance, an increase in the tariff rates
actually paid. This seems to be the view taken by the House,
because if the President does change the basis of valuation he is
prohibited from also increasing the ad valorem rate.

Senator SMOOT. Are you opposed to that?
Mr. MILLER. To that provision?
Senator SMOOT. Are you and your association opposed to that?
Mr. MILLER. Yes, sir. We feel this way about it, Mr. Chairman,

that any change, either upward or downward, in the rate actually
paid should be by a change in the rate itself and should not be ob-
scured in a proclamation that simply changes the basis of valuation.
Indeed, it is difficult for us to see how Congress, with any degree of
accuracy, can establish ad valorem rates itself without knowing the
valuation upon which those rates are to be computed. We think
that that is one subject that should not be delegated to the President,
that Congress should establish the basis of valuation for all ad valorem
rates.

Senator SIMMONS. And there ought to be one basis?
Mr. MILLER. How is that?
Senator SIMMONS. There ought to be one basis or one yardstick,

and not several?
Mr. MILLER. Possibly so, Senator. In the application of this rule

to the tariff rates actually established in the House bill-of course, I
am referring to the ad valorem rates-the manufacturers or producers
of all articles that have been given ad valorem rates have their choice
of prdiceeding in two ways to try to have the tariff rates actually paid
raised. One is by asking to have the ad valorem rate itself increased.
The other is by having the basis of valuation changed.

When we come to apply that rule to the articles given ad valorem
rates in the House bill we find that on agricultural products-at least,
this is the report given to me by an accountant whom I requested to.
check it-106 agricultural products are given ad valorem rates and
2,151 articles manufactured in other industries are given other ad.
valorem rates.

In other words, they have 20 opportunities to our 1 to obtain
increased rates by the mere change of the basis of valuation. And if
they have 20 strikes to our 1 it is pretty safe guess that they will
make 20 hits to our 1.

Mr. Chairman and gentlemen, I thank you for your courteous
consideration.

Senator CoUzENs. There is one more question I would like to ask.
In recommending the competitive conditions as the basis for deter-
mining the rate, rather than the "cost of production, you said there
were a number of. factors outside of the cost, but you named but one,
and that was the factor of intensive selling. Have you any other
factors in mind?

Mr. MILLER. There are various factors, of course, the sum of an
of which makes the competitive relations.

Senator COUZENs. That is what I wanted to know-how many-
there are and what they are.

Mr. MILLER. Costs of production and sales pressure.
63310--2--VOL 17, SPECIAL-30
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Senator COUZENs. You want the competition conditions con. I
sidered, you say; you do not want costs of production?

Mr. MILLER. We do not want costs of production as the measure'<'

of changes, but they should always be considered when ascertaining
the competitive conditions and the differences in them.

Senator COUZENS. I want to understand that. But you said"
there were factors outside of the costs of production.

Mr. MILLER. The one, the intensive sales pressure, is the one I had
in mind. But that can be split up in a variety of ways.

Senator CouzEFws. Have you in mind any others at this moment?
Mr. MILLEnu. No, sir.

I Senator CouzEqs. That is all I have to ask.
Senator SMOOT. Of course, you understand the power granted to

change the basis of valuation is only in cases where the costs can not
be ascertained through the President or any agency of the President
or the Tariff Commission itself?

Mr. MILLER. Yes, sir.
Senator SMOOT. That is the only chance of changing the basis of

valuation.
Mr. MILLER. I do not understand it just that way. It is where the

President finds that he can not equalize the differences in competi.
tion otherwise. Isn't that the rating of the statute?

I think it is.
Senator SMoOT. Is that all you wish to say?
Mr. MILLER. Yes, Mr. Chairman.
Senator SMOOT. Thank you, Mr. Miller.

STATEMENT OF JOHN E. EDGERTON, NEW YORK CITY, REPRESENT.
ING THE NATIONAL ASSOCIATION OF MANUFACTURERS

(The witness was duly sworn by the chairman.)
Mr. EDOERTON. I am appearing for Mr. H. L. Derby in his absence,

the president of the National Association of Manufacturers.
Mr. Chairman and gentlemen, to conserve the time of this com-

mittee I shall only make a very brief statement and then yield all
of the time which you have so kindly allowed the National Asso-
ciation of Manufacturers to our general counsel, Mr. James A.
Emery, who will present our position in support of the flexible
provisions of the pending bill.

I wish to say, first, that the National Association of Manufacturers
does not represent a group or sectional interest. Its constituency is
representative of all trades, of all sections, and of all sides of manu-
facturers. We are, therefore, not interested as an organization in
schedules and rates. We are interested as an organization only in
the administratiVe features of this bill.

There are 74 other associations of manufacturers, trade, State,
and local, who, acting independently, have, authorized us to repre-
sent them on this occasion in support of these provisions of the bill.
Those 74 organizations are listedon this paper, and I wish to file the
list with the committee.

The CHAIRMAN. You may do so. It will be inserted in the record.
(The list referred to is as follows:)

National Association of Manufacturers, John R. Edgerton, president, New
York. N. Y.

American Jewelers Protective Association, Arthur Lorseli, New York City.
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American Macaroni Manufacturing Association, T. M. Toomoy, Mount Vernon,
N.Y.

American Supply and Machinery Manufacturers Association, R. K. Hanson,
pittsburgh, Pa.

Armoo Culvert Manufacturers Association, M. F. Shelt, Middletown, Ohio.
Asociated Wooden Ware Manufacturers, George Butterfield, Fitchburg, Mass.
Associated Flower and Fancy Feather Association, John M. Meehan, New

York City.
Association of Manufacturers of Wood Working Machinery, C. Comrades,

Washington, D. C.
Coach Lace Institute, H. S. Blake, secretary, Trinity Court Building, New

York, N. Y.
Cold Finished Steel Bar Institute, H. S. Blake, secretary, Trinity Court Build.

mg. New York, N. Y.
Commercial Lock Washer Stat. Bureau, H. S. Blake, secretary, Trinity Court

Building, New York, N. Y.
Converters Association, Samuel M. Fisher, New York City.
Glazed & Fancy Paper Manufacturers Association, L. I. Houghton, Springfield,

Mass.
Graphic Arts Organization, F. M. Leonard, New York City.
Heating & Piping Contractors National Association, Henry B. Combers, New

York City.
Manufacturing Chemists Association of the United States, J. I. Tierney, Wash-

ington, D. C.
.Mfaster Builders Association, Boston, Mass.
Master Dyers Association, Dan F. Waters, Philadelphia, Pa.
National Association of Dyers and Cleaners, Paul C. Trimble, Silver Spring,

Md.
National Sand & Gravel Association, V. P. Ahearn, secretary, Washington,

D.C.
Natinonal Machine Tool Builders Association, E. F. du Brul, Cincinnati, Ohio.
Paperboard Industries Association, G. R. Browder, Chicago, Ill.
Plyboard Manufacturers Association, M. Wulpl, commissioner, Chicago, Ill.
Silk Dyers Association of America, Paterson, N. J.
Southern Appalachian Coal Operators Association, R. E. Howe, Knoxville,

Tenn.
Steel Warehouse Institute, H. S. Blake, secretary, Trinity Court Building,

New York, N. Y.
The Drill and Reamer Society, Herbert S. Blake, New York City.
The National Fertilizer Association, Charles J. Brand, secretary, Washington,

D.C.
The Piano Crafters' Guild (Inc.), B. H. Janssen, president, New York City.
The Tap and Die Institute, H. S. Blake, secretary, Trinity Court Building,

New York, N. Y.
Webbing Manufacturers Exchange, H. S. Blake, secretary, Trinity Court

Building, New York, N. Y.
Associated Industries of Alabama, L. Sevier, president, Birmingham, Ala.
Associated Industries of Arkansas (Inc.), J. B. Carter, secretary, Pine Bluff.
The Manufacturers Association of Connecticut (Inc.), E. Kent Hubbard,

president, Hartford.
Associated Industries of Kentucky, C. C. Ousley, secretary, Louisville.
Associated Industries of Maine, Benjamin F. Cleaves, secretary, Portland.
Associated Industries of Massachusetts, Orra L. Stone, secretary, Boston.
Asociated Industries of Rhode Island, J. A. Rogers, secretary, Providence.
Associated Industries of Vermont, E. L. Olney, Rutland.
Associated Industries of Florida, Wilkie J. Schell, President, Jacksonville.
California Manufacturers' Association, Fred Boegle, secretary, Oakland.
Colorado Manufacturers' & Merchants' Association, E. G. Dawson, secretary,

Denver.
Iowa Manufacturers' Association, Edw. A. Kimball, manager, Des Moines.
Louisiana Manufacturer's Association, George Long, President, New Orleans.
Manufacturers' & Employers' Association, of South Dakota, M. A. Miller, sec-

retary, Sioux Falls.
Nebraska Manufacturers' Association, 0. F. Zumwlinkel, Oecretary, Lincoln.
New Hampshire Manufacturers' Association Geo. C. Carter, secretary, Man-

chester.

I
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New York Lumber Trade Association, New York City.
Ohio Manufacturers' Association, L.. B. Webster, secretary, Columbus.
Oklahoma Cottonseed Crushers' Association, Oklahoma City.
Tennessee Manufacturers' Association, C. C. Gilbert, secretary, Nashvile,

Tenn.
Texas State Mfgrs'., Association, G. M. Knebel, V. P., San Antonio, Tex.
Typothetae of Philadelphia.
The Employers' Association of Fort Wayne.
Employers' Association of North Jersey.
Merchants' and Manufacturers' Association of Toledo, Ohio.
Associated Industries of Seattle.
Manufacturers' Association of Lancaster, Pa.
Wisconsin Manufacturers' Association, G. F. Kull, secretary, Madison.
The Manufacturers' Association of Merldan, (Inc.), W. J. Wilcox, secretary,

Meriden, Conn.
Virginia Brick Manufacturers' Association.
East Side Employers' Association, East St. Louis, Il.
Employers' Association of Jackson, Mich.
Industrial Association of Perth Amboy, N. J.
Industrial Association of Santa Clara County, Calif.
Industrial Association of Utica, N. Y.
Manufacturers' Association of Bridgeport, Conn.
Manufacturers' Association of Jamestown, N. Y.
Manufacturers' Association of Poughkeepsie, N. Y.
Manufacturers' Association of Syracuse, N. Y.
Manufacturers' Association of Wilmington, Del.
Metal Manufacturers' Association of Philadelphia.
Newton Industrial Association, Newton, Iowa.
The Employers' Association of Alliance, Ohio.
The Employers' Association of Portsmouth, Ohio.
Manufacturers' Association of Bridgeport, Conn., Alpheus Winter, manager.

Senator KINo. May I ask, somewhat facetiously, if you indorse
the view expressed by an eminent manufacturer a number of years
ago when one of the bills was under consideration, "We do not care
for the rates if we can get what we want through the administrative
features 1"

Mr. EDOERTON. Speaking as an organization, I can say that that
is our view. Of course our organization, made up in part of all of
the trades, of all the sections, has seemingly conflicting interests, and
with regard to opinions about rates, we can take no part in those
discussions whatever. We are interested only in preserving the pro.
tection of American industry, and we believe that the flexible pro-
visions of this bill are essential to the preservation of the protective
principle in the tariff.

Senator SMMoNs. What do you think would be its effect upon
rates? Would it increase rates or lower rates or keep them stable?

Mr. EDonRTON. I think that it will sometimes increase them and
sometimes lower them.

Senator SIMMoNs. But more times increase them I
Hr. EDOERTON. I do not know about that.
Senator SHORTEmDz. It depends upon who is President.
Senator CouzENs. Do you prefer the flexible feature being left to

the President or to the Triff Commission?
Mr. EDGERTON. We prefer that it be left just as it is stated in the

pending bill.
Senator KING. As reported by the House?
Mr. EOERTON. As reported by the House.
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BRIEF OF THE NATIONAL RETAIL DRY GOODS ASSOCIATION
[Including hnaltyolapprulau'. declisn, se. 40 (b), and UniWd.tOWs nvie, se. 409 (e) I

FINANCE COMMITTEE,
United States Senate.

GENTLEMEN: This brief expressing the position of the National Retail Dry
Goods Association in regard to the proposed tariff bill now being considered by
your committee is filed in response to the privilege afforded by the Finance
Committee of the United States Senate that those interested In or affected by
the proposed tariff bill make their views known.

EXPLANATORY STATEMENT

The National Retail Dry Goods Association is a voluntary, nonprofit organi-
zation, incorporated under the laws of New York State and consisting of some
2,500 leading retail dry goods and department stores throughout the United
States. The aims and purposes of this association are indicated by the following
statement of its "objects" as they appear in its by-laws:

"SEc. 2. The purposes of this association shall be to foster the retail store
trades, including dry goods, department, and specialty stores, and the interest
and well-being of those engaged therein; to reform abuses relative thereto; to
secure freedom from unjust and unlawful exactions; to diffuse information as to
matters of interest to the retail dry goods, department, and specialty store trades;
to procure, where desirable, uniformity and certainty in the customs and usages
of the retail dry goods, department, and specialty store trades and interests
related thereto; to promote greater cooperation among retail dry goods, depart-
ment, and specialty stores; to foster the interchange of ideas and systems; to
consider and concentrate opinion upon questions affecting the financial, com-
mercial, and other interests of the members; and to promote more friendly inter-
course among business men engaged in the retail dry goods, department, and
specialty stores trades and between them and those dealing with them."

That the National Retail Dry Goods Association is truly representative of the
retail dry goods and department store trade may be'inferred from the fact that
its members are the progressive retail concerns in any given community, and
that it includes as members stores of all sizes whose annual volume of trans-
actions ranges in size from $30,000 up to and In excess of $85 000,000, and the
aggregate volume of whose business amounts to approximately $4,000,000,000
a year, a business which requires the services of and provides employment for
upwards of 500,000 working people.

It should be clearly understood that stores referred to as "member stores"
are distinct and separately owned enterprises over which the National Retail
Dry Goods Association exercises no power of coercion or control in any sense
or degree through ownership or in any other manner, but which operate their
own enterprises in a wholly independent and competitive manner. The National
Retail Dry Goods Association does not import or purchase merchandise for Its
members either here or abroad nor in any way dictate suggest, or exchange
prices. The association is simply a medium for aiding in the development of
better distributive methods and for the fostering of the retail dry goods craft
as outlined in the foregoing excerpt from its by-laws.

THE ASSOCIATION'S INTEREST IN AMERICAN PRODUCTS

It is worthy of note furthermore that of the entire membership of the Asso-
ciation a very small proportion only do any direct Importing, and that as a matter
of fact more than 95 per cent of the merchandise sold In member stores Is of
American manufacture purchased In home markets.

As proof of the keen interest of the association and its members In promoting
domestic production and in creating consumer demand for domestic goods,
reference is here made to a campaign which the National Retail Dry Goods
Association initiated and conducted in 1924-25 which included the following
activities:

1. The week of February 7 to 14, 1925, was designated as "Made in U. S. A.
Week."

2. The association supplied member stores with a selling plan for domestic
manufactured merchandise for each day of the week.

3. It supplied member stores with a number of typical headlines for "Made In
U. S. A." advertisements to be used in local papers in the hundreds of com-
munities where these stores are doing business.
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4. It supplied member stores with a series of "Made in U. S. A." editorials for
publication in connection with their advertisements setting forth the objects of
'Made in U. S. A. Week."

5. It encouraged and helped member stores to plan effective window and
interior displays featuring American made products.

As an outgrowth of this campaign to promote "Made in U. S. A." products
the National Retail Dry Goods Association prepared a pamphlet entitled "A
Tribute to American Industries-Promotion Plans with Reading References
and Historical Data for a Campaign of Recognition to American Made Goods."
This pamplelt was widely distributed by the National Retail Dry Goods A1so.
elation and it is generally used by retailers throughout the Unitcd States as a
source of information regarding the promotion of American made products.

TIHE ASSOCIATION FAVORS ADEQUATE PROTECTION FOR AMERICAN INDUSTRY

It is therefore obvious from the organization and activities of the National
Retail Dry Goods Association that it is interested in and advocates an adequate
tariff as well as other measures which will serve to promote the prosperity of
American industry, to the end that American labor may be fully and profitAlblv
employed and that the consuming power of the American people upon which
the prosperity of the Nation depends shall be maintained and increased.
It does not seem necessary at this time to call specific attention to the repeated

instances in the past where the National Retail Dry Goods Association has gone
on record in support of the American system of protection to industry, nor is it
the purpose of the National Retail Dry Goods Association at this time to enter
into a discussion of the adequacy of rates.

SCOPE OF BRIEF

The scope of this brief is confined to the administrative provisions contained
in sections 336 and 402 B and 402 E entitled "Equalization of Competitive Con.
ditions," "Finality of Appraiser's Decision," and "United States Value,"
respectively.

The opposition to the administrative provisions contained in these sections
comes from a body of American merchants, large and small, whose interests are
undeniably here In the United States, and who are keenly conscious that their
prosperity and well-being are inextricably interwoven with the prosperity and
welfare of the American people and who depend on the one hand upon American
manufacturers for the great bulk of the commodities in which they deal, and
on the other hand upon the maintenance and increase of the consumer purchas-
ing power of the Nation for their very existence.

'SECTION 402 B. FINALITY OF APPRAISER'S DECISION

The American merchants, owners of 2,500 stores, comprising the membership
of the National Retail Dry Goods Association, are unalterably opposed to section
402-B of the proposed tariff bill which provides that "any decision of the ap-
praiser that the foreign value or export value, or both, can not be satisfactorily
ascertained shall be final and conclusive upon all parties in any administrative
or judicial proceedings," and further provides for lie appeal from the decision of
te appraiser as to the valuation basis other than a review by the Secretary of

the Treasury, whose decision by this section will be "final an~d conclusive uponl
all parties in any administrative or judicial proceedings, and the value of tile
merchandise is to be determined in accordance therewith."

We are opposed to the administrative provisions mentioned, above for the
following reasons:

1. Affords no opporlunity for judicial review.-Under tariff laws since 1890 we
had the right of judicial review of the decisions of appraisers in the matter of
valuation. Under the Fordney-McCumber Act the decision of the appraiser as
to basis of valuation was subject to review by a justice of the United States Cus-
toms Court and his decision was reviewable by three judges of that court sitting
as one of the divisions of the court, and by the United States Court of customs
and Patent Appeals.

Under the tariff bill now being considered by your committee no appeal to the
courts as to the method of appraisement is permitted; iii fact, no full review other
than that of an administrative official is possible, the courts being limited to a
purely mathematical calculation, regardless of whether they agree with the findings
of the law or not.
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This provision is contrary to the principles upon which our Government Is
founded, namely, that the executive branch of our Government shall administer
the laws but that the judicial branch of our Government shall interpret the laws.

2. It deprives the taxpayer of his day in court.-This provision gives to the
Secretary of the Treasury, who is an administrative officer of our Goyernment,
supreme judicial as well as executive authority in the administration of the
tariff. It very definitely affords no review before any judicial body in the event
of crror being made on the subject of basis of value.

3. Danger of error of appraiser's decision.-There is always present the likeli-
hood that serious error may be made by local port appraisers in arriving at de-
cisions in regard to the basis of valuation of imported commodities. It is un-
reasonable to expect, no matter how carefully the personnel of the customs divi-
sion is selected and trained, that such errors vill very frequently occur when one
stops to consider the enormous quantity of merchandise which passes annually
through our ports of entry. In view of the conditions under which port ap-
praisers labor, it would be humanly impossible, even for those who are most
scrulmuously conscientious in the discharge of their duties, not to be liable to
the commission of such errors.

It can hardly be expected, when errors on the part of port appraisers occur in
determining the valuation basis arc submitted for review by the Secretary of the
Treasury, as provided for in section 402-B, that such review shall be other than
perfunctory and pro form.

There isalso ever )resent the possibility, and in fact the probability, of differ-
ence in opinions on the part of local port appraisers regarding the valuation basis
of similar shipments of merchandise in different ports. For example, appraisers
in the port of New York may assess ad valorem duties on the basis of foreign
valuation, while appraisers in the ports of Boston, Philadelphia, New Orleans,
or San Francisco, or in fact at any other port of entry in the United States, may
assess duties on the basis of United States value on the same merchandise. Such
discrepancies, which are very likely to occur in the decisions of appraisers In
different ports, are most certain to result in confusion, embarrassment, and dis-
crimination to merchants handling merchandise for resale to the ultimate con-
sumer. The retailer selling merchandise which has been admitted on the basis
of foreign valuation can sell that merchandise more cheaply to the American
public than his fellow merchants whose shipment has been valued on the basis of
United States value and who .thus has been penalized by having his shipment
valued on United States value.

Because of the general practice of American merchants of purchasing merchan-
dise for resale to their customers in the large wholesale markets of our country,
such as New York, Chicago, St. Louis, etc., it is very probable that competitive
merchants in the same city may be carrying the same lines of merchandise at
widely ranging retail prices because the merchandise has been imported on a dif-
ferentbasis of valuation. Due to competitive conditions in the field of retail-
ing to-day the merchant who has been so unfortunate as to have purchased a line
of merchandise landed in this country on the basis of United States value at the
arbitrary discretion of the appraisers, and hence has paid more for that line of
merchandise than his competitor who has purchased a similar line which was ad-
mitted on the basis of foreign valuation, must command a higher retail price for
his merchandise with resultant higher cost to the consuming public. Such a
condition Is most certain to result in confusion, embarrassment, and discrimina-
tion, not only to merchants but also to the American consuming public.

4. Opportunity for misunderstanding and uncertainty on the part of merchants in
purchaszng abroad.-It may be asked why merchants of this country are so
interested in continuing to deal in foreign-made goods if they constitute so small
a part of their total sales, as pointed out elsewhere in this brief. In this con-
nection it may be said that merchants are the purchasing agents for their com-
munities and it is their principal function to serve the legitimate, wide-spread
and varying demands of their customers. There has always been and always
will be a demand for the novelties of foreign goods by the people of any nation
and the merchant who fails to search the markets of the world to satisfy his
consuming public fails to function as it is our conception he should function.
Moreover, it is a well-known fact that those engaged in production and distri-
bution recognize that many imported products are not in competition to any
degree with American-made merchandise. It has come to be a wide-spread
practice that merchants in searching foreign markets for new and novel mer-
chandise quite frequently are instrumental mn introducing to the American con-
suming public some article of merchandise which has heretofore been unknown
In domestic markets. After this merchandise has passed through a pioneering
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stage and after a consumer demand has been developed by our merchants, new
domestic industries are set up, thereby opening new avenues for the employ.
ment of American labor.

Furthermore, in many cases where this has happened, American manufaa.
turers through their ingenuity and their facilities for machine production have
been able to turn out such products at prices lower than those originally neces.
sary in selling similar foreign products in this country; in fact, at prices so low
that the foreign hand-made product can no longer compete In oiur market.
This has resulted in making it possible for the great mass of American consumers
to purchase many lines of merchandise at considerable savings when these lines
have been produced in domestic factories and workshops. Merchants, there.
fore, feel that they are not only serving the consuming public of this country
by offering for sale foreign goods in their stores, but are encouraging the devel.
opment of domestic manufacture and further advancing the culture of the
American people.

The foregoing statement is made in order that the members of your committee
may have a roper conception of the function of the retail merchant of this
country in relation to his duty of serving the consumer. He can not hope to
perform this function in the future to the full extent that he has in the past if
ft will be necessary for him to labor under the handicap which section 402-B
of this bill, relating to finality of decision of appraiser with appeal to the Sec.
retary of the Treasury only, most certainly imposes upon him in purchasing
merchandise abroad to serve the wants of his customers.

A merchant when buying abroad will never know, under the above-mentioned
provision of section 402-B, with any degree of certainty upon what basis of
valuation his merchandise will be admitted to this country. If in the event that
he purchases in the expectation that it will be admitted on the basis of foreign
valuation, when as a matter of fact duties are finally levied on the basis of United
States value at the arbitrary discretion of port appraisers, it will very frequently
happen that the merchandise will be unsalable in this country because of the
unexpected increase in landed cost with resultant increase in retail selling price.
The confusion and uncertainty which these conditions will bring about will result
most certainly in unbusinesslike methods of merchandising and will prove costly
to the American retail distributor because of the risk he will incur and the hand.
cap under which he will labor in his desire to meet properly the demands of his
consuming public.

5. Will raise the cost of living to the American consumer.-If there is any wide-
spread change from the foreign-valuation basis of levying ad valorem duties to
the basis of United States value, this will result in almost every instance in an
increase in duties of 50 per cent or more. It follows naturally that the landed
cost of merchandise on the basis of United States value will be materially increased
with the result that this increase in cost will be reflected in the selling price of
importer, jobber, wholesaler, and retailer. Such increase can not be avoided in
the selling prices of these various factors in our distributive system if they are
to continue to sell merchandise without loss. Hence the American consumer in
the final analysis will pay a higher price for any merchandise upon which duties
havb been levied on United States value, whether it be a necessity or a luxury,
than he would pay if the basis of valuation were the foreign value. Any wide-
spread divergence from the foreign-valuation basis of levying ad valorem duties
is most certain to increase the cost of living to the American public.

Furthermore we do not think it is presuming too much to state that there is
a very strong likelihood that if under these conditions the price of imported
merchandise to the American consumer be substantially increased by levying
duties on the basis of the United States value, that American manufacturers of
certain lines will find an incentive and encouragement to raise the price of similar
domestic manufactured products with the inevitable result that the cost of
living will be even more universally increased.

6. Promotes bureaucratic government.-That provision of section 402-B of this
bill which provides for review by the Secretary of the Treasury only of the deci-
sion of the appraiser on the subject of basis of valuation tends most decidedly
to set up governmental bureaucracy in Washington. May we ask your indul-
gence if we repeat here what we have pointed out elsewhere in this brief, that
the Treasury Department is an administrative division of our Government,
and that it is contrary to the very principles upon which this Republic of ours
was established that an administrative officer or department should exercise
judicial powers. This involves the danger, the fear of which is so widely preva-
lent, that bureaucratic government may usurp autocratic powers which would
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tend to destroy the very fabric upon which our governmental institutions are
founded.

7. Inconvenience to citizens of all sections of the country.--Section 402-B provides
that "Upon any such request (for review by the Secretary of the Treasury of
the decision of the appraiser as to base of value) the Secretary of the Treasury
shall, after reasonable notice and opportunity to be heard has been afforded the
consignee or his agent, affirm, modify, or reverse the decision of the appraiser,"
etc.

Under this provision it is not unreasonable to presume that citizens residing in
all sections of the country would find it necessary to come to Washington in order
to present adequately their cases before the United States Treasury Department,
which would result in delay, and great expense as well as the impracticability
of having witnesses appear at such hearings. To the retailer such delays would
indeed prove very costly. Seasonal merchandise may be the subject of contro-
versy and it very often happens that if such merchandise is withheld from sale
for even a period of one month it depreciates in value and may even become
unsalable. Furthermore, it is not apparent how a merchant could satisfactorily
present his case through the medium of the mail to the Treasury Department and
expect to do justice to the position he has taken, any more than one could con-
ceive of even a minor case being tried in our courts through correspondence.

8. Question of constitutionality of section 40-B.-The further fact that an
administrative official is clothed with final jurisdiction on the question of determi-
nation of the basis upon which the value is to be determined and the duty com-
puted, and the consignee is thereby deprived of his right to a judicial determina-
tion of the matter of basis of value seriously raises the question as to whether
this provision Is in contravention to that portion of the fifth amendment to the
Constitution of the United States, which provides that" No person shall * * *
be deprived of * * * property, without due process of law."

9. Danger of United States value for levying advalorem duties becoming wide-
spread and even universaL-Under the provision of section 402-B of the proposed
tariff bill there is a great element of danger in leaving to the arbitrary discretion
of port appraisers such an important feature of tariff administration as determin-
ing the basis of valuation without appeal to a judicial body. The basis of val-
uation of our tariff laws Is the foundation of our entire tariff structure. This
association, as stated elsewhere in this brief, is unalterably opposed to changing
from the basis of foreign valuation as the method of computing ad valorem
duties to United States value. The tariff bill now being considered by your
committee offers unlimited possibilities for the widespread extension of the use
of United States value as the basis of levying duties on many commodities.
In fact, we are of the opinion that this is an insidious method of securing the
general adoption of the United States value as a basis of assessing duties by
administrative decision rather than by the deliberate action of Congress.

It will be readily admitted by all that if the same ad valorem rate of duties is
applied that the amount of the duty will be materially increased when assessed
upon the United States value basis rather than the foreign-valuation basis. As a
matter of fact, duties willprobably be increased at least 50 per cent if assessed
upon the basis of United States value. If the practice of assessing ad valorem
duties upon the basis of United States value becomes widespread, it will result in
substantial concealed increases on all commodities, and we reiterate that these
Increases will not be due to any legislative action of the Congress of the United
States but rather will be brought about by the arbitrary and unreviewed decision
of port appraisers subject only to the review of an administrative department of
'our Government.

SECTION 402 E. UNITED STATES VALUE

Our association is opposed to section 402-E of the present tariff bill defining
"United States value", for the following reasons:

1. Practically impossible for appraisers to determine similarity.-This section
reads, "The United States value of imported merchandise shall be: "1. The
price at which such or similar imported merchandise is freely offered for sale."

It can readily be seen that appraisers will have great difficulty in determining
just what may be regarded as imported or domestic merchandise similar to the
shipment which is being appraised at the time. In order to do this satisfactorily
and with equal just-ce to the Government and the consignee, appraisers would
have to be equipped with authoritative information concerning almost an un-
limited number of lines of merchandise. Method of construction, form, style,
quality of workmanship, material contents, varying manufacturing processes,
adaptability for different uses are all factors which would have to be taken into
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consideration in determining the similarity or nonsimilarity of two items of!
merchandise. To expect appraisers to be well versed in information of tlf"g
character, even regarding a limited number of lines of merchandise, is asking
something which is almost humanly impossible. In these days of scientific
development when combinations of textiles and synthetic materials are beirg
used in the production of merchandise it is impossible even for the experienced
professional buyer to ascertain with any degree of certainty the material content
of merchandise without resorting to scientific laboratory tests. Yet the material
content of merchandise would be a most important factor in determining its
similarity or nonsimilarity to other merchandise.

2. Not possible to determine principal market in many cases.-In section 402-E
there appears the phrase "in the principal market of the United States."

In a great industrial and commercial country such as ours, appraisers will
experience difficulty in determining what may be regarded as the principal
market for any one commodity. Authorities on marketing themselves would
have difficulty in definitely stating that any one city should rightfully be regarded
as the principal market for many lines of merchandise. As a matter of fact, the
framers of section 336-A of the present tariff bill, entitled "Change of Classifica.
tion of Duties," recognize the fact that there may be more than one principal
market for any given commodity when they use the phrase "in the principal
market or markets of the United States."

3. Price and uncertain factor.-Vurthermore, the matter of price at which such
or similar imported merchandise is offered for sale in the principal market will be
by no means a constant factor, but will fluctuate in accordance with local economic
conditions. Even such an uncertain element as weather is a condition which
enters into the demand for style merchandise such as wearing apparel and causes
prices to rise and fall rapidly in accordance with consumer demand. It is readily
conceded by economists of note that a high degree of competition exists between
various domestic markets in our country. This condition was recognized in
section 336-A of this bill, entitled "Change of Classification of Duties," which
contains the provision that "The President shall investigate the difference in
conditions of competition in the principal market or markets of the United
States." It is an economic fact that competition is a prime factor affecting the
fluctuation of prices. The subject of price is a vital factor which can not be
ignored or minimized as it is the basis on which United States value of Imported
merchandise must be determined.

4. Duties may be greatly increased by discretion delegated to appraisers.-There
is contained in section 402-E the provision, "If such or similar imported mer-
chandise is not so offered for sale in the United States, then an estimated value,
having regard for differences in quality and other differences, etc., based on the
price of this merchandise, whether domestic or imported, comparable in con-
struction or use, to the imported merchandise is so offered for sale."

This provision leaves to the option of the appraiser whether or not estimated
value shall be predicated on domestic or imported merchandise. It is evident
that the arbitrary choice of the appraiser will make a substantial difference in
arriving at an estimated value with the result that ad valorem duties, based on
such an estimated value, will be high or low at his discretion. When the bill
now before your committee was being debated in the House of Representatives,
a Member of Congress said:

"The bill Is, after all, a protective-tariff measure, and if it errs at all the error
is on the side of protection."

If it becomes recognized and conceded that it is the intent of Congress that
the present tariff bill is intended to afford a high degree of protection, then cus-
tonis officials and appraisers will, whenever there is an element of doubt, be sure
to resolve that doubt by resorting to a higher estimated value and basis of valua-
tion. Such instances will offer innumerable opportunities for appraisers and
agents of the Treasury Department, an administrative branch of our Government,
to raise tariff duties arbitrarily at their own discretion and without any opportunity
for judicial review by a judicial tribunal even though an injustice has been done.

5. Diplomacy can solve such difficulties as exist in determining foreign values.-
Proponents of "United States value" as the basis for assessing ad valorem duties
allege that investigations in foreign countries have been hampered because of
actual or threatened international difficulties. As a matter of fact, whatever
difficulties of this nature where encountered in foreign countries were confined
almost solely to France. In March of this year an official communication was
received from the French Government by the United States Secretary of State
to the effect that France Is most desirous of resuming former customs relations.
Since there Is a possibility that such difficulties as have existed in the past may
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be overcome through the mutual cooperation of both France and the United
States, it is reasonable to believe that similar difficulties, which may arise In the
future between our country and other nations, can also be solved through inter-
national negotiations.

SECTION 338. EQUALIZATION OF COMPETITIVE CONDITIONS

Section 336 introduces into our policy of assessing duties an entirely new ele-
ment in, the history of American tariff legislation by providing as an administra-
tive rather than as a legislative measure, that the President in his discretion
.vh the aid of the Tariff Commission may determine whether or not there is
.1 in1equality in competitive conditions as between the imports to this country

ansd our own domestic manufactured goods.
This is an attempted determination by theory rather than of fact and vests

in the Executive, with reliance largely upon the advice of an administrative
division of the government, a discretionary power to fix duties, which power has
heretofore been zealously guarded as the sole prerogative of Congress.

Under the authority delegated by this section, the President is empowered to
change the basis of valuation from the foreign or export value to the American
selling price, and the President is further authorized to proclaim such ad valorem
rate or rates of dutty based upon such proclaimed American selling price as in his
judgment are shown by an investigation to be necessary to equalize such differ-
ences in competition.

It is further provided, however, that "in no case shall the total decrease of
such rates of duty exceed 50 per centum of the rates expressly fixed by statute."
In the case of a change of base, however, with limitation of decrease to 50 per
cent, there may be and no doubt would be in many cases an actual increase in the
amount of duty in dollars and cents in excess of 50 per cent.

In addition, the clause "in no case shall the total decrease of such rates of duty
exceed 50 per centum of the rates expressly fixed by statute," does not impose
upon the executive the Congressional direction nor the duty to decrease by any
percentage the existing rate of duty, even though the Executive may in his
discretion have changed the base from foreign to domestic base of valuation.

Our association questions the wisdom of that provision of section 336 of this
tariff bill which grants the President of the United States, an executive officer of
our Government, the power under certain conditions to proclaim the American
selling price as the basis for assessing ad yalorem rates of duties on imported com-
modities. We believe that the Congress of the United States should not delegate
this authority to any executive officer of our Government but rather that the
subject of basis of valuation of tariff legislation should always be a matter of
legislative rather than executive order. It is entirely possible that some time in
our future history, this power, Invested In the President by the present bill, may
be used to place an embargo on the importation of merchandise not authorized
by the Congress and in so doing any President would be exercising authority which
is legally granted to him under this bill.

American selling price is virtually the American valuation plan of assessing ad
valorem duties. The American valuation plan was carefully considered by the
Senate at the time of the passage of the Fordney-McCumber Act in 1922 and was
almost unanimously rejected then.

At that time an eminent Government official and an outstanding authority on
tariff legislation and administration said In referring to an exhaustive Investi-
gation made as to the possibility and practicability of obtaining real American
prices on imported products in the market:

"The advocates of American valuation expected this investigation to demon-
strate beyond doubt the desirabilty of this proposal. On the contrary, the facts
brought out by this investigation demonstrated conclusively the inadvisability of
breaking completely with the present practice of valuation in our customs service."

'rhe same tariff authority further stated:
"The second plan, that ;f assessing ad valorem duties on the American selling

price of the imported articles, was abandoned largely because of the unstable
basis for assessing duties growing out of the importers' profits when selling in the
American markets."

We are opposed to any widespread adoption of the American selling price as a
basis of valuation for the following reasons:

1. It would be contrary to the interests of the American consuming public.
2. It would substantially raise prices on all commodities thereby raising the cost

of living without compensatory advantages to a majority of the American people.
3. It would add to the difficulties already encountered In executing our tariff

laws.
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4. It would add to the Government expense of tariff administration.
. It would seriously injure American export trade.

6. It would destroy the comparability of all statistical data with regard to
volume of imports.

7. It would result in serious disturbance to American business.
8. It would bring about a chaotic state of confusion and uncertainty on the

part of American merchants in buying in the markets of the world in order to
meet the needs of the American consumer.

WOULD INJURE OUR FOREIGN TRADE,

If United States value be substituted for foreign value or export value for a
large number of commodities which we purchase abroad, this change in base
will result in a virtual embargo in many instances, because the price at which
these commodities can be sold in American markets would be prohibitive. We
are convinced that any wide-spread change in base from foreign valuation
would be injurious to the foreign trade of the United States. It has been right.
fully stated, "We can not hope to sell, where we are not willing to buy." Foreign
nations lacking gold with which to buy our products can trade with the United
States only so long as we are willing to accept in payment a certain amount of
their products. If foreign goods are excluded from the American markets be-
cause of a prohibitive tariff, American goods will undoubtedly be shut out of
foreign markets by the adoption of retaliatory measures which will result in the
reduced purchasing of our exports.

In 1924 the export value of semimanufactured and manufactured products
from the United States was $2,198,720,000; in 1928 the export value of semi-
manufactured and manufactured products from the United States amounted to
$2,975,898,000, or an Increase of 85 per cent during that period of time. These
figures do not include manufactured foodstuffs, crude foodstuffs, crude materials,
nor agricultural products, which have been exported from the United States
during this period. They do point out very clearly, however, that the volume
of export business has increased to the point where it is an essential factor in the
commercial life of our Nation.

As further proof of the growth of sales of American-made products in foreign
countries and of the ever growing importance of our export trade, the Hon.
Robert P. Lamont, Secretary of Commerce stated on April 1, 1929, that our
exports during the months of January and February, 1929, increased in volume
$151,000,000, or 20 per cent over the volume of the corresponding months of
1928. As a matter of fact, the total volume of exports from the United States
to foreign countries during the first two months of 1929 was $916,000,000, as
compared with $764,500,000 during the corresponding two months of 1928,
the largest ever exported during the first two months of any year, except during
the war years and those immediately following, when prices were far higher.

Secretary Lamont further stated at that time:
"The most notable point is that this gain in exports was not at all due to ab-

normal conditions, such as exceptionally large export of some crude product or
exceptional advance in prices or major commodities.

"It was primarily the result of immense exports of advanced manufactured
goods. The class of finished manufactures accounted for a gain of $109,000,000
out of the total increase of $151,000,000. Exports of finished manufactures were
valued at $432,000,000, or over one-third more than in the corresponding months of
1928. Thesoarecommoditiesthe exportation of which depends upon the efficiency
of American industry and skill and the energy of American exporters.

"The biggest item of finished manufactures and also the one which shows the
greatest gain is that of automobiles, trucks, and other products of the automotive
moure .t hesn were exported to the value of $105 400,000 or at a rate of

mor thn $50,00,00annually, as compared with ihe total of $500,000,000
In 1928.

"A few commodities outside of this group of finished manufactures also show
marked increases as compared with 1928. Corn exports during the two months
were nearly four times greater in value than during the same period of last year,
and, in fact, were equal to four-fifths of the total for all twelve months of 1928.
Corn during most recent years has not been an important export, but the present
conditions are peculiar.

"Our export of apples during these two months has been three times as great
as in the corresponding period the year before. This gain is partly due to the
fact that the apple crop of 1927 was small, while that of 1928 was somewhat above
normal, but it also reflects a growing popularity of American apples in European
markets."
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The following items are taken from a table made public by the Secretary of

Commerce showing the increases in the value of exports in millions of dollars
for some of the principal commodities exported during the months of January and
February, 1929, as compared with exports for the same months in 1928. It
should be especially noted that Secretary Lamont pointed out in making public
these figures that the bulk of the increases shown are due to shipment of larger
quantities and not to advance in prices.

1928 192

Automobiles, parts, etc ..................................................... $66,000,000 $105, 400,000
Corn ....................................................................... . 400,000 20, 0, 000
Fruits and preparations ..................................................... 17,700,000 27,800,000
Apples ................................................... 3,700,000 11,100,00
Refined oils (largely gasoline, etc.) ................................ tA, 400,000 77,200,000
Copper ............................................................... 28.100,000 35, 500, 000
Cotton, unmanufactured ................................................. 141,800,000 149,000,000
Agricultural machinery ..................................................... 15,900,00 23,000,000
Stel.mill products ................................................... 12,100,000 18,100,000
Iron and steel manufactures .......................................... 13,0 0,000 19,200,000
Cotton manufactures ............................................... 15,600,000 20,700,000
Electrical machinery ............................................... 13,200,000 17,100,000
Iron and steel advanced ..................................................... 12,200,9 1 15,900,000
Automobile casings ......................................................... 4,700,000 7,000000

Careful consideration should be given to the fact that due to improved manage-
ment methods, the most modern machinery and the development of mass produc-
tion, the productive capacity of the United States, it is estimated, has been in-
creased in the last decade to a degree that at the present time this capacity is 25
per cent in excess of the consumptive capacity of our country. It is readily
admitted by leading United States industrialists and economists that our export
business has become a vital necessity to the continued prosperity of our country,
and anything which would seriously interfere with the capacity of foreign countries
to purchase our exportable surplus would react adversely against American in-
dustry and therefore should be avoided.

RETALIATORY MEASURES BEING CONSIDERED BY OTHER COUNTRIES

Already reports are being received from many quarters of intimations of re-
prisals of one sort or another f a tariff bill is enacted by the United States which
would result in the exclusion of the products of other countries from our markets.

While no one can question the right of our country to enact tariff legislation
without interference from foreign nations, nevertheless it is interesting to note
that some of the leading nations of the world with whom we trade have already
expressed their opinions as to how the tariff bill now being considered may
affect the economic life of their countries with a resulting effect upon American
industries and our export trade and injustice to American labor and the American
farmer. We feel these facts should be brought officially to the attention of the
Senate Finance Committee. There seems no doubt but that it is a matter of
chief concern to the present administration that the United States promote and
maintain friendly relations with the other nations of the world. This position
on the part of our present administration has been universally commended by
leading industrialists, merchants, bankers and economists in our country.

Canada intimates that any tariff legislation which would set up a tariff barrier
would make it impossible for her to cooperate with us in the construction of the
St. Lawrence waterways. The Great Lakes-St. Lawrence waterways is an
important part of President Hoover's farm relief program. It is believed that
the development of this route would to a considerable extent prove an offset to
the 10-cent differential in favor of Canadian over United States export wheat.

An eminent member of the Canadian Parliament, addressing the annual
meeting of the Chamber of Commerce of the United States of America in May
of this year, pointed out that Canada now is the largest foreign customer of the
United States purchasing last year a total of $826,000,000 of American products,
while selling tle United States but $493,000,000.n Canadian products. At that
time he intimated that it would be necessary for Canada to adopt appropriate
measures to adjust its economic life to meet the new conditions which the tariff
adjustments of other countries impose upon her.

A cablegram, dated June 5, brought news from Paris that at their annual
meeting the presidents of French chambers of commerce representing 500 cham-
bers voiced their protest against the tariff bill now being considered and called
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upon the French Government to take every measure to place the French tariff
on a retaliatory basis.

These representatives of French industrial and commercial institutions have
also called upon Belgium and other European countries "whose economic future
is endangered by the present American tariff bill, which constitutes an insur.
mountable wall to the majority of European-produced merchandise" to oppose
the inordinate increases provided for in the bill before your committee.

Advices have already been received from Argentina stating, "People in the
United States should understand that insurmountable tariff walls erected against
our products will inevitably diminish our purchasing power. Tue present tariff
outlook is anything but cheerful." It has furthermore been reported that Ar.
gentina is seriously considering an embargo on American motor cars.

Representatives of the Government of Bermuda have already voiced their
)rotest against the pending tariff bill to the United States Department of State.
They have pointed out that "Bermuda's large imports from the United States
greatly exceed the value of Bermuda vegetables imported by the United States."
Any circumstances tending to reduce tihe purchasing power of the Bermuda
growers, as an increase in the duty on vegetables most assuredly will, must have
an adverse effect on the volume of American agricultural and other products
imported by that country, particularly upon those articles for the use of Ber-
muda vegetable growers.

Dispatches from Berlin recall the fact that the Dawes committee, and also
-the agent for reparations in his memorandum of October, 1927, held that tariffs
may be an obstacle to transfers, as they tend to check German export trade. If
tariffs of other countries check export;, they will also retard imports into Ger-
many. If tariffs are reduced, German imports as well as exports will grow.
This is shown in practice by the results of the recent France-German commercial
treaty. The treaty reduced itnport duties, and many countries enjoying most-
favored-nation treatment benefited. The result was not only an increased
export of German goods, but also an increase in imports.

On March 22, the United States Department of State received a communica-
tion from the Government of Persia protesting against a tariff bill that would
destroy the friendly commercial relations between the new and old world.

Press dispatches indicate that through diplomatic channels our Govcrnmenl
is receiving official communications from other nations setting forth the adverse
effects which the tariff bill, now being considered by your committee, will have
upon the economic life of these countries and protesting against the inordinate
increases provided for in this bill, as well as the concealed increases which will
result from any widespread change in base of levying ad valorem duties.

ALLEGED UNDERVALUATIONS HAVE BEEN VERY MUCH EXAGGERATED

One of the principal arguments of those desirous of bringing about a change in
base for leving ad valorem duties from foreign valuation to United States value
or the American selling price has always been that there is serious undervaluation
in the invoices of goods imported. This argument was made sunich of in the dis-
cussion of the 1922 tariff law and the contention that it was a very prevalent prac-
tice was thoroughly considered by this- association. It was found upon actual
investigation at that time the number of appeals from the values contained in
the invoices or arrived at by the appraiser had been greatly exaggerated. It was
further found that a large number of these appeals did not represent questions of
undervaluation but other matters having tW do with details of getting the goods
through the customhouses. In fact, information coming from authoritative
sources indicates that less than one-tenth of 1 per cent of entries are intention-
ally undervalued. And as further evidence it has been held by the courts in the
decisions of thousands of cases that these undervaluations were manifcst clerical
errors.

It very frequently happens that what may appear as an attempt at under-
valuation is in reality a lower price on foreign merchandise caused by a change
in market conditions abroad; or through the intimate knowledge of the buyer
of foreign markets and market conditions which enables him to secure merchan-
disc at lower prices than ononot so well informed; or lower prices may be obtained
because a large quantity order is placed; or American merchants possessed of
keen business foresight and knowledge of merchandise trends may place orders
in dull seasons and hence obtain a lower price from manufacturers whose industries
are thus kept In active operation than they could hope to obtain while their
industries are being operated at a peak load. Tlmeso practices are not peculiar
to purchasing In foreign markets but are resorted to every day in the ordinary
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* course of trading in our domestic markets and are regarded as ethical, business-
like, and legal.

Our association does not believe that any radical or widespread change in
the basis of valuation will serve as a panacea for attempts at undervaluation.
It !s hardly necessary for us to go on record in this brief as condemning without
reservation any and every attempt which may be made to undervalue a ship.
ment for the purpose of defrauding the Government of revenue to which it is
entitled under the law. We believe that deliberate cases of undervaluation can
be reduced to a minimum as far as it is humanly possible to do so if all eases of
intentional undervaluation are vigorously prosecuted by our Government and
severe penalties imposed upon the guilty parties.

CONCLUSION

In view of the considerations set forth in this brief, the National Retail Dry
Goods Association respectfully and urgently petitions the members of the Finance
Committee of the United States Senate to so modify section 402-B of the tariff
bill now under consideration as to provide for judicial review of the decision of
the appraiser as.to basis of valuation to the end that the basis of valuation may
not be arbitrarily determined by the Secretary of the Treasury, an administrative
officer of our Government. Unless this provision is modified the fundamental
principles upon which our Government has been founded will be threatened
because legislation will appear upon our statute books granting to the executive
branch of our Government the right to interpret and execute the law without
affording American citizens any redress before a judicial body.

May we point out again to the members of your committee that section 402-B
of the tariff bill now being considered gives the Secretary of the Treasury not
only supreme judicial but also executive authority in the administration of the
tariff. Furthermore, we question the constitutionality of this section wherein
property rights of American citizens are involved without affording any redress
in tfie courts. Moreover, it tends to set up governmental bureaucracy in Wash-
ington which may usurp autocratic powers in interpreting and administering
tariff legislation, and which will be a source of expense, delay, and inconvenience
to citizens residing in all sections of our country, if all appeals from appraiser's
decisions as to basis must come before the Treasury Department at Washington
and not before judges of the United States Customs Court as now provided for
as to matters of valuation.

It is especially worthy of note than any. widespread change from the foreign
valuation bass'of levying duties will increase, the landed cost of nierehandiso
with the inevitable result that the cost of living to the American public will be
substantially increased for reasons appearing elsewhere in this brief.

We should like again to remind the members of your committee of the oppor-
tunities afforded by section 402-E for differences of opinions of appraisers in
different ports in determining the basis of valuation with the result that such
differences will most certainly lead to confusion, embarrassment, and discrimi-
nation among merchants and will prove costly to the consuming public.

We need hardly point out the ever present danger of error on the part of ap-
praisers in their attempts to determine the proper basis 6f valuation no matter
how scrupulous and conscientious they may endeavor to be in the discharge of
their duties. It is huniant; impossible that appraisers, no matter how carefully
selected and trained, should be equipped with adequate and authoritative infor-
mation to enable them to estimate values And determine the comparability of
similar foreign or domestic merchandise for thousands of items of merchandlise.
In this connection it is significant that something like 8 000 commodities or groups
of commodities are enumerated in the Fordne--Mecumber Act, but in many
cases these commodities when examined in the actual schedule are split into a
considerable number of subclasses, and even these subclasses themselves are split
into many items so that it would be physically impossible for appraisers to render
opinions which must be based upon form, style, quality of workmanship, manu-
facturing process, variability of uses, and material contents in trying to deter-
mine the similarity of merchandise in connection with setting t basis of valuation.
The liability of error without due redress in the courts is so obvious that it seems
unnecessary to stress this point further.

We wish to voice our opposition to that provision of section 336 of the tariff
bill which delegates to the President of the United States the power, under cer-
tain conditions, to change rates of duties and to adopt American selling price as
the basis of valuation by proclamation. This provision gives to an executive
officer of our Govcrnmewit the poer to alter at his discretion the entire basis of
valuation, which is the very foundation upon which duties are levied. We feel
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that any radical changes in valuation basis should be made the subject of legls.
tion by the Congress of the United States and not as the result of recommends.
tions of an administrative body to an executive without judicial review thereof.'

Finally, we should like to direct the attention of the members of your commit.
tee to the fact that for more than 100 years foreign value has been the accepted
basis of levying duties. Under that basis it has been possible for the people of
this country, beginning with practically no pursuits other than the tilling of the
soil, to develop in the face of the competition of the established industries of Eu.
rope to the point where American industries to-day dominate the world. For.
eign valuation to-day affords that same ample degree of protection and possibility
of operation that it has during the many years of the industrial and commercial
growth of our country. Why, then, imperil the well-being of the people by expert.
menting with a new basis of value, the effects of which are most certain to be
detrimental to the commercial life of our Nation, and'which will very likely tend
to destroy the harmonious trade relations which we as a Nation enjoy to-day with
other countries of the world; and, further, by substituting confusion for certainty
will seriously disturb our domestic industries, imperil the employment of Ameri.
can labor, and impair the prosperity which we now enjoy.

Respectfully submitted. PHILIP LE.BOUTILLIHII,
Chairman Tariff Committee,

National Retail Dry Goods Association.Nnw YORK, N. Y., June 11, 19 J9.

FINALITY OF APPRAISER'S DECISIONS

[Sec. 402 (b)]

BRIEF OF 0. W. R. WALLACE, REPRESENTING CARSON PIRIE
SCOTT & CO., CHICAGO, ILL., AND OTHERS

It is proposed in H. R. 2667, in the readjustment of the present tariff law, to
amend section 402 so as to remove certain alleged difficulties, the main one being
the inability of the Treasury Department to check up evidence presented to the
United States Customs Court in the form and manner provided for by Congress
in the enactment of the tariff act of 1922.

The proposed correction is an attempt to take away from importers a right
granted to them nearly 40 years ago, when it was found that the Secretary of the
Treasury was unable to handle the situation this right being an appeal to an
independent body, viz: The Board of United States General Appraisers and now
the United States Customs Court for the determination of all questions arising
from the assessment of duty on imports. The Congress in the years since 1890
has from time to time expressed its approval of the Board of General Appraisers
by Increasing its powers, so that it eventually became a Federal court.

It is difficult to understand any good reason for clothing the Secretary of the
Treasury with the plenary power provided for in this section and to take from
the Custom Court the jurisdiction it now has to hear and determine questions of
value in all respects.

What will be the effect of the proposed revision on the business of the merchant,
a business which has brought and, under equitable conditions, will continue to
bring an annual revenue of upwards of $600,000,000 into the Treasury of the
United States?. I

(A) It is manifest that costs can not be ascertained unless each element thereof
is an assured factor. Uncertainty in any one element makes it impossible to
figure either costs or selling prices. The duty is an important element of cost of
imported merchandise, and the basis of value upon which duty is to be assessed
must be as certain as the rate of duty in order to permit the merchant to know
what the cost and hence the selling price is to be. Uncertainty, therefore, in the
basis of dutiable value, renders advance figuring of accurate landed costs an im-
possibility. This will result in a serious curtailment of imports, and hence a
lessening of revenue to the Government.

(B) Another serious handicap to the merchant will be the unavoidable delay,
under the proposed provision, in arriving at the proper appraisement. The mer-
chant has his merchandise but can do nothing with it until the basis of dutiable
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value is determined. If it is sold on the basis of his entered value and it Is after-
ward appraised on the United States value, a serious loss is incurred# if it is held
until after appraisement the season may be over and it becomes unsalable.. (C) Wholesalb merchant purchasing and selling or contracting to sell before
importation would face a serious loss if the merchandise were held dutiable at the
United States value at the time of importation. This uncertainty of duty value
basis would lead to either grave losses or abandonment of importation.

(D) Statutes of this kind are prohibitive rather than protective. The rate
of duty may be a reasonable one, but the basis of value may easily be prohibitive.

II

(A) It is presumed that the proposed rates of duty are based on an analysis
of previous importations (under foreign value bases) and are designed to afford
better protection to American industry, but the application of such rates so
evolved to United States value results in raising the amount of duty far beyondthat contemplated.(B) The definition of United States value in the proposed section 402 permits

the assessment of duty on an estimated value based on comparable merchandise
with due allowances for quality, etc., and permits a deduction for duty on a simi-
lar imported.article but not on a domestic article. If the domestic article has not
an amount equivalent to the duty included in its price what is the purpose of the
duty? In other words, the domestic article %ill only be sold ata price which con-
tains the duty on the competitive imported article, and if the appraiser accepts
the domestic article as a criterion, the merchant would in effect, be required to
pay duty on the duty or its equivalent. This, again, is Injustice.

(C) The appralsement under the above definition of United States value will
in many instances, lead to seizure and to serious penalties, miscalled "additional
duties," briefly to "presumptive fraud," entailing further expense and delay in
obtaining remission and mitigation, and finally to curtailing or stopping importa-
tion. III

(A) The placing in the hands of the local appraiser the initiative of alleging
or finding that an article of imported merchandise has no foreign or export value
is giving to that individual a dangerous power resulting, perhaps, in one determi-
nation at one port and a different one at others. The righ of reviewing this action
is given to the Secretary of the Treasury, and his decision is final.

(B) Where do the local appraisers get the information necessary for them to
determine wl'etlier er not an article has a foreigner export value? The answer
is plain. I:,ouinntion received by a local appwtAer comes from the Treasury
Department, so that the decision to assess duty onzheUnited States value instead
of the foreign or export value, comes primarily from the Treasury Department and
the only review of this astion is by the Treasury Department itself; so that the
Treasury Department originates the case and then decides it. The merchant has
no remedy, no opportunity to submit his case to an unbiased tribunal, and his
only recousre is to stop importing.

(C) An organization, supervised by a special agent of the Treasury Depart-
ment, known as the Customs Information Exchange, was created for the purpose
of disseminating Information to all the appraising officers in the United States.
This Customs Information Exchange has its headquarters at the port of New
York, and receives most, if not all, of its information from the appraiser at New
York, and it is well known that any customs question presented to the Treasury
Department in Washington -is also referred to the appraiser at New York, and
the practice at that port is usually followed. Hence it will be true that all
controversies regarding the basis of value will in effect be originated and decided
by the appraiser at New York.

(D) The appraiser at Chicago receives either upon inquiry, or as a matter of
routine, information with regard to dutiable status of imported merchandise
from the Customs Information Exchange. In the event that the appraiser at
Chicago receives information from this source that merchandise shipped from
abroad has neither a foreign nor export value, and the United States value should
be applied, he will presumably appraise accordingly. The merchant's only
recourse will be to file, within 10 days, his request for a review by the Secretary
of the Treasury, and the merchant in the meantime must procure such evidence
of foreign or export value as he may be able to find. The merchant has only his
own transaction to rely upon, and hence he will be compelled to make inquiry
both abroad and in the, United States. This evidence will be sent or taken to
Washington, or held until representatives of the Secretary of the Treasury may
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visit Chicago, causing In either ease a serious delay and expense, The Secretary
of the Treasury will receive the evidence submitted and cording to practice
will refer it to the appraiser at New York, who will report back to the Secretary,
and as usual whatever the appraiser at New York reports will be adopted.

(E) A merchant at Chicago will be subjected'to the expense and delay incident
to this Involved procedure and will finally have his-case decided, practicall ,
by the same authorlty that originated the case. Chicago merchants will hesitAas
to import through Chicago, but will rather clear their goods at New York, the
source and arbiter of all customs matters, to their loss and Inconvenience.

(F) In the event that there be even a gesture of giving to the merchant an
opportunity to present his case without going to Washington, some sort of a
tribunal or commission will have to be organized to visit the various ports and to
receive the evidence, written and oral, to be presented. This commission or
board can only be empowered to make an advisory finding, as this proposed law
gives to the Secretary of the Treasury alone the power of decision.

(G) There will then be in existence the United States Customs Court to hear
and determine questions of rates of duty and another anomalous commission to
take testimony as to value. This is a clear waste of money, time, and effort,
the only result of which would be the hampering of legitimate business by a
series of unwarranted and arbitrary proceedings, expensive alike to .the Govern.
ment and taxpayer.

(A) It Is difficult to understand the necessity for any change in section 402 as
it now exists, in view of the provision In section 642 (proposed) requesting the
President to cause a survey to be made of bases for the valuation of imported
merchandise for the assessment of customs duties. Why make so radical a
change as contemplated In the proposed section 402 before the survey is made,
when it will involve so many complications, prohibitions? No merchant can
feel that he is being fairly or honestly treated In the presence of a statute of this
character, and Importers are, after all, taxpayers and are entitled at least to a
just consideration.

(B) The Congress itself, under the leadership of William McKinley, created
an Independent tribunal, for the very purpose of allowing both sides of customs
questions to be presented and determined, and In order to avoid the "one-sided"
arrangement existing before 1890. The various Congresses since that time have
approved and strengthened the original tribunal, notably in the Dingley tariff
of 1897 and the Payne-Aldrich Act of 1909 and the act changing the name of
the Board of General Appraserm to that of the United States Customs Court
to comport with the powers already conferred upon the board.

(C) This section 402 nullifies the progressive steps taken since 1890 and takes
away from the tax-paying importer his right or privilege of presenting is case be.
fore an impartial, fair-minded, and able judicial body, In brief, "his day in court."

(D) It was found by Mr. McKinley and his colleagues that the old method of
leaving In the hands of the Secretary of the Treasury the decision of the vital
factors of the proper rates of duty and values was unjust and un-American
did not comport with the protective tariff idea, a purely American policy, and
was contrary to the basic principles of our Government, because it resulted in
depriving a taxpayer of his property without due process of law.
(E) This proposed section can and may be so applied either to place a practical

prohibition on imports, or to defeat the protective policy of this country. It is
dependent for its functioning upon the individual beliefs of its executor, and Is,
therefore, unsound.

(F) Inasmuch as this section seeks to deprive the taxpayer of his day in
court and to .take his property without due process of law, it is of doubtful
constitutionality. V

For the reasons noted we respectfully urge that this proposed section be not
approved by Congress.

epectflly submitted. G. W. R. WALLACE,
For CARsoN Pisup ScoTT & Co., Chicago Il

MANDEL BROTHERS (INc.), Chicago, Ka.
CHAS. A. STEVENS & BRos., Chi'o, III.
THn BOSTON STORE OF CHIcAGo INC.),

WZEBOLDT ST ORES (INC.), Chicago, Ill.
ED. SCHUSTER & CO. (INC.), M:iwaudee, Wis.
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BRIEF OF THE CHICAGO ASSOCIATION OF COMMERCE

STATEMENT IN OPPOSITION TO SECTION 402 OF TARIFF BILL U. R. 2067

The importers whose names are affixed hereto earnestly urge that section
402 of the pending tariff bill, H. R. 2667, be not enacted into law, and in sup.
port of such petition respectfully submit the following:

I

The proposed removal of jurisdiction from the United States Customs Court
to the Treasury Department to consider appeals from the decisions of appraisers
on questions of fact will work great and undue hardship on importers. The
chief justification advanced by those advocating such change is the difficulty
encountered at the present time by_ the Treasury Department in checking up
evidence presented to the Customs Court.

The amount of duty to be imposed in the individual case depends upon the
existence of certain facts. The facility with which such facts may be proved
will not be augmented by a transfer of jurisdiction for determination thereof
from the Customs Court to the Treasury Department. It would, however,
result in giving the Treasury Department power to arbitrarily dispose of such
questions without ascertaining all the facts. If this should be done, the im-
porter would be without recourse. This, we assert, is contrary to all precepts
of American justice and fair play.

The plenary power given to appraisers under section 402 to determine whether
or not there is a foreign, export, or United States value, with no appeal from such
decision other than to the Treasury Department, is believed to be fraught with
grave consequences.

It is a matter of common knowledge that in the first instance appraisers obtain
their information as to the existence of a foreign, export or domestic value from
the Treasury Department. If an Importer disputes ihe correctness of such
information, under the proposed law he has the right to appeal from the decision
of the appraiser to the Treasury Department whence the information originated.
Thus we have the anomalous situation of a dispute of facts between parties being
decided by one of said parties with no recourse or right of appeal on the part
of the other.

It is submitted that such procedure amounts to a deprivation of property
without due process of law and is therefore unconstitutional.

III

An Importer must know what the cost of imported goods will be at final des-
tination in order to intelligently and profitably sell such goods. Uncertainty as
to the amount of the import duty means uncertainty as to the total cost of the
goods. If sale is made on the basis of what is known to be the correct duty,
under the law, and later an appraiser, because of lack of knowledge of all the facts,
holds that a higher duty should be assessed, the importer will meet with heavy
financial loss.

If Congress determines that duty In a certain amount should be assessed
against a particular article in order to protect domestic production, it is only fair
that the amount of that duty should be certain. Any other basis can but drive
the importer from the field. IV

It is not the purpose of the importers filing this statement to controvert the
propriety of the underlying principle of the proposed tariff. It is believed, how-
ever, that the administrative provisions contained in section 402 will have the
ultimate effect of excluding from the commerce of our country a large amount of
foreign products with no attending benefits to domestic manufacturers and labor.
This because of the uncertainty as to the amount of the import duty in a very
large number of cases which must necessarily result from application of the
formulae prescribed in the manner set forth in section 402.



480 TARIFF ACT OF 1929

V

For the reasons outlined above it is urged that section 402 be not enacted
into law.

Respectfully submitted. THE CHICAOO ASSOCIATION oF COMMERicE,

On behalf of J. W. Allen & Co., Berghoff Import Co., Blum's (Inc.),
Bordo Products Co. (Inc.), Boston Store of Chicago (Inc.), J. 4
Bradstreet & $on, Brazilian & Colombian Coffee Co., Carson,
Pire Scott & Co., Maurice N. Damon, Alfred Decker & Cohn
(Inc $ James B. Downing & Co., Chicago, 111.; EIy & Walker
Dry doods Co., St. Louis, Mo.; European Importing corporation,
Chicago, Ill.; Famous-Barr Co., St. Louis Mo; Marshall Field&
Co., Chicago, Ill. Chas. Flach Brokerage Co., St. Louis, Mo.; Ha,
bicht, Braun & &o. Hydeman & Lassner, Illinois Nut Produck
Co., International Forwarding Co., H. S. Jacobi (Inc.), S. Karpe.
Bros., Kraft Phoenix Cheese Co., J. P. Lawrie Import Co
Lochner & Alexander (Inc.), Franklin MacVeagh & Co., Mandel
Bros., Morris Mann & Reilly (Inc.), Maras Importing Co
Messcher Brokerage Co., Chicago, Ill., Mexican American Hud
Co., Meyer Brothers Drug Co., St. Louis, Mo.- Millard Supply
Co., Chicago, Ill.; Nugent, St. Louis, Mo. kandaleon Bros.,
Pitkin & Brooks, Damon Raike & Co., Reid, Murdoch & Co.,
Chicago, Ill.; Rice Stix Dry Goods Co., G. S. Robins & Co.,
Rothschild Bros. Hat Co., St. Louis, Mo.; Ed. Schuster & Co.,
Milwaukee, Wis.; Scruggs-Vandevoort-Barney Dry Goods Co
St. Louis, Mo.; John Sexton & Co., G. W. Sheldon & Co., Sokol
& Co. Sprague, Warner & Co., Chas. A. Stevens & Bros., Chi.
cago, ill.; Sthz, Baer & Fuller Co., St. Louis, Mo.; United Fig &
Date Co., Montgomery Ward & Co., Wieboldt Stores (Inc).,
Wurm Bros. Co., Chicago, Ill.

LETTER FROM THE SAN FRANCISCO CHAMBER OF COMMERCE

[Including see. $011

WASHINGTON, D. C., July 2, 1929.Hon. REE D SMOOT,
Chairman Senate Finance Committee,

Washington, D. C.
DEAR SENATOR SMOOT: I have the honor to hand you herewith original

letter from the San Francisco Chamber of Commerce indicating action taken
by the board of directors opposing the proposed amendment of section 402,
involving also section 801, of the administrative section of the tariff act of 1922.

I trust you will bring this letter to the attention of the committee, and that
it'will be found possible to have it printed in the published hearings as a brief
from this chamber.

Sincerely yours, C. B. DODDS.

SAN FRANCISCO CHAMBER OF COMMERCE,

Mr. 0. B. DODDS, 461 California Street, July 19, 1929.

12201 National Press Building, Washington, D. C.
DEAR Mr. DODDS: This letter is written to inform you that the board of direc.

tors of the San Francisco Chamber of Commerce, at its meeting on July 18, 1929,
went on record as being opposed to the proposed amendment of section 402,
Involving also section 501, of the administrative provisions of the tariff act of 1922,
which would provide for sole review by the Secretary of the Treasury of ques-
tions Involving basis of value for levying duties on Imported merchandise.

Opposition to this proposed amendment is voiced by the board of directors of
the San Francisco Chamber of Commerce for the following reasons:

(1) The amendment is repugnant to importers because appeal to a judicial
body is denied In cases Involving foreign and export bases of value. Review In
these two Instances Is restricted solely to the Secretary of the Treasury, who thus
becomes judge of acts by his subordinates-hence judge of his own acts.
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(2) The propose procedure substitutes, In caes involving foreign and export

b&W of value adm n istrative procedure for judicial procedure, thus eliminating

tlnmeh-onored judicial safeguards, such as the right to an unblased.hbearing.
(3) In cases involving foreiln and export bases of value, the proposed amend.

ment affords no opportunity for correction of errors of procedure on the part of
the Treasury Department by appeal or other method of review.

(4) The proposed amendment, in so far as it restricts to the Secretary of the
Treasury review of cases involving foreign and export bases of value, is contrary
ti the spirit of American institutions, In denying sultors'their day in court, and
tends toward bureaucracy and concentration of power.

-:(5) In cases involving foreign and export bases of value, the proposed amend-
ment provides for procedure in Washington D. C., at great inconvenience to
lUporters at distant points, particularly at Pacific coast points, instead of the
present practice of holding sessions of the Customs Court at convenient Intervals
at the port of entry.'

The oard of directors of the San Francisco Chamber of Commerce recommends
that the present method of ascertaining value of imported merchandise as provided
for In section 402 of the tariff act of 1922, be retained.

In accordance with this action by the board of directors, we ask that you
inform the Senate Fiance Committee and California congressional Representa-
tives of the board's opposition to the above-mentioned proposed amendment
and reasons for that opposition.Very truly yours, VSAN FRANCISCO CHAMBER OF COMMERCE,

'" WM. L. MONTGOMZRY
Assistant Department Manager, Foreign Trade Department.

EXTRA COMPENSATION

[Sec. 451]

STATEMENT OF W. H. BOND, BOSTON, MASSt., REPRESENTING THE
NATIONAL ASSOCIATION OF CUSTOMS INSPECTORS

tThe witness was duly sworn by the chairman.)
'he CHAMMAN. You may proceed, Mr. Bond.

Mr. BOND. I wish to speak on section 451, "Extra compensation."
Mr. Chairman and gentlemen of the committee, I appeal on behalf

of the National Association of Inspectors of Customs and, of course,
in opposition to the proposition made here yesterday by representa-
tives of the transportation companies, principally the railroad com-
panies, who are advocating the inclusion of a subsection or an amend-
ment to section 451.

Section 451 provides the means whereby inspectors of customs and
some other customs employees are paid for overtime services which
they render beyond eight hours a day. This applies, of course, to all
transportation companies, and the railroads seek exemption from
those charges, claiming that it is an unnecessary and unjust burden
upon them and should be eliminated or that the Government should
pay it or that some other remedy should be given to them.

These employees of the Government are opposed to and have been
opposed ever since--after a great deal of work we secured the enact-
ment of this legislation to this exemption.

I have made some brief notes of the points which I wish to cover.
I am going to try to be as brief as I possibly can, but this is rather an
interesting subject and I anticipate that there will be numerous
questions asked as to the details of the business with which, of course,
the members of the committee are not familiar.

Senator Suowrmmcmo. Are inspectors under civil serviceI
Mr. BOND. They certainly are, Senator.
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Senator SHonminou. How many hours do they workV
Mr. BOND. Eight hours a day. Our hours are from 8 until .

When we work overtime we are paid.
Senator SHOBTwwDE. Double or extra pay.
Mr. BOND. Double time for overtime.
Senator SHoRTDO. Whom do you want to pay you I
Mr. BODw. The interested parties who are accommodated by otk

work. We prefer that the Government should not pay us.
Colonel Thom and the other representatives of the transportation

companies have made repeated and lengthy references, verbally, both
here and before the Ways and Means Committee and in their various
briefs, to the danger and undesirability of payment to customs officers
by private parties. They have invoked Rvised Statute 1790 and
some other Revised Statutes as a bar to the continuance of the presentpractice.

E very one who gives a moment's serious thought to this matter
can readily see that Revised Statute 1790 and other statutes have
reference to and are intended to prevent what is commonly called
graft, or the taking of tips or rewards for ille al or unjustified
actions. It needs only a casual but intelligent readi of ose state.
utes to see that it is intended to refer solely to unjusti ed and illegal
actions on the part of Government officers. They have no reference
to authorized reimbursement to the Government for payments to
officers for ordinary services. The fear of impropriety expressed by
these railroad attorneys can have little foundation if it is considered
that in all the history of the customs service since 1789 there has
never been one breath or hint of scandal or dishonesty in this respect.

The CHAnmAN. You speak only of the railroads. What about the
bridgesI

Mr. BOND. The same statement that I make refers to all trans.
portation companies, with this to be borne in mind, that the bridges
are not subject to this law by decision in the Dtvidson case.

The CHAIMAN. But they still have a fear of it ?
Mr. Bon. They say they have, but I do not know any reason

why they should have any fear of it. There is no reason for it.
The CUHMIMAN. What about ferryboats?
Mr. BOND. The ferryboats are now paying overtime only for Sun-

days and holidays. They pay no week-day overtime, because in those
companies, as I will explain a little later, the men work in 8-hour
shifts.

Senator KN. Is that true of Mr. Mills's company at DetroitI
-Mr. BOND. It is true of all the ferry companies; yes, sir.
Senator KINo. That they are not paid except on Sundays and

holidays?
Mr. BOND.* That is all.
Senator KING. The impression I obtained from his testimony

yesterday was that they had been constantly paying for all kinds of
overtime.

Mr. BOND. About three or four years ago I wrote you quite a long
letter which I trust you read carefully and in which I pointed out
that the impression that you would get from the testimony of these
various transportation companies was bound to be erroneous, because
we have proved repeatedly that the statements that they have made
are very largely, almost entirely, absolute misstatements of fact.

A42



SPEOUL AND ADMINISTAMT"I E.POVISIONS 488

Senator KINo. So the suit which was brought by the gentleman
who testified yesterday, which went to the. Supreme Court of the
ULnited States and the injunction which is I understood him, was
supported by the Supreme Court of the United States, was not well
founded"

Mr. BoND. The one which went to the Supreme Court of the United
States was a railroad case, the Soo Line case.* The only case in
which the ferry companies have been involved is the'Detroit & Sarnia
Ferry Co. The avidson case was a case which was not appealed
to the Supreme Court. The only case that I have in mine[ at the
present moment which went to the Supreme Court was the Soo
Line case in which all the railroads participated.

Senator SHoRTrwou. If customs inspectors are paid for overtime,
why are you concerned as to who pays themI

Mr. BoND. If you will be patient with me, Senator I will come to
that particular point a little later, because I want to elaborate on that
just a little bit.

Senator SHOwRmDGE. I do not care to hear you elaborate on it. I
just want to know, why, if you get paid, you are concerned as to
whether the Government pays you directly or whether the railroads
pay you indirectly through the Uovernment. Why are you concerned
about it?

Mr. BoND. Because there is a double purpose about overtime. One
is to compensate the customs officers for their overtime and the other
is to act as a deterrent upon overtime; and I will explain in what
manner the base that. -If this deterrent legislation were not on
the statute books the overtime which it would be necessary for the
inspectors and others to work would probably be three or four times
what it is now.

Senator SHORTRIDOE. You work eight hours, and then another man
comes on and works eight hours-

Mr. BOND. You can not do that, sir except in some cases.
Senator SHORTBmiE. Pardon me, 6 ut I wanted to come right to

the point if I could.
Mr. BOD. There are quite a number of points which refer to that

particular feature, and I will explain that in full.
The CHAInMAN. You stated that the statements made by the wit-

nesses giving testimony before you appeared on this same subject
made statements that were not true.

Mr. BOND. Not yesterday, Senator, but on previous occasions.
One statement I am going to speak on in just a moment was not
true; but I was referred to previous statements which I referred to
in my letter to Senator King.

The CHAIRMAN. Each witness swore that he would tell the truth,
the whole truth and nothing but the truth.

Mr. BOND. I will show you in a moment that it is evident that they
have a misconception of the facts, anyway.

The CHAIRMAN. I want you to give the name.
Mr. BOND. The principle of reimbursement for overtime is

accepted and is a practice that is widespread. You heard yesterday
one of the witnesses-I think it was Mr. Pillsbury-speaking of the
customs expense in connection with milling in bond. Every Govern-
ment bonded warehouse has a Government civil service storpkeeper
in charge whose entire compensation, including overtime, is paid by



the owners of the warehouse. No suggestion is made that that should
be eliminated. We have many inspectors in Canada who' are pla*
there for the accommodation of the railroad companies, and whef
the railroad companies ask to have them placed in Canada or to ride
into Canada to do their work to save dely at the border, they oflej
to reimburse the Government their salaries and they pay the men
the entire salaries.

I can tell you one instance at Depot Harbor, Ontario, where 'p
have an inspector stationed at the eastern end of Georgian Bay whe
lake traffic is transferred to and fro from cars to boats, and a few
years ago our inspector stationed at Depot Harbor had his entire
compensation paid by the railroad company operating through that
port. But this is only during a certain season of the year when thek
Lakes are open.

Seated at the tables with him in the office were Canadian inspect.
tors. During that time of the year it is necessary for them to work
very long hours. The railroad was paying to the Canadian customs
officer seated in the same office with him there overtime, which was
considerable, of course, at that time of the year. Our man sitting
there doing the same work for the United States Government-the
railroad refused to pay any overtime to him because he was an
American.

I came to the department down here and protested about it, and
the department instructed the collector of the district of Vermont,
under whom the inspector works, to refuse to render this service
unless he was tredted- on the same basis as the Canadian inspectoil
and paid his overtime.

We have many inspectors in Canada, as I say, who were put there
for the accommodation of the railroads, and their entire compensa.
tion is paid.

There are sections of the tariff act in addition to section 451 mak-
ing specific provision for the reimbursement of the regular salaries
of customs officers by vessel owners and others where vessels move
from one port to another to continue their operations. It is an
almost inescapable provision.

This section 451 and other sections provide for the issuance of a
pet-mit or the filing of a bond by the transportation companies to
guarantee the Government against loss of its revenue and to guar-
antee the payment of customs officers' salaries. This permit is issued
in the case of vessels in each particular instance; in the case of other
transportation companies for a certain period of time, For instance,
the railroad which operates at the place where I am stationed has a
permit that covers six months of their operation. They simply notify
the inspectors when work is to be performed and the inspector has
no control over the matter at all, and at the end of the month the
inspector renders his voucher or bill to'the Government, the Gov-
ernment collects the pay from the transportation company, and
pays it to the inspector. There is absolutely no direct dealing be-
tween the two.

The transportation companies have again repeated yesterday incor.
rect statements-this is the instance I spoke of--regarding the history
of the application of the overtime laws. It was stated here yesterday,
as it has been stated before, that overtime compensation had its

484 TAROFF AOT OF 192 9
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lIception through the act of February 13, 1911, and that it did not
apvfy to the railroads even then, or until 1922.

iou will notice in the hearings before the House committee that
this statement is made-I am reading from a brief of the railroad, the
come statement that was made here verbally-

This wise governmental policy was departed from In 1911 when Congress, at
the request of the owners of vessels entering American ports, passed a law
authorizing payment of overtime for customs inspectors. In 1920 an act was
passed providing for payment by vessel owners for overtime of customs in-
spectors for services in connection with the examination of baggage. These acts
did not apply to railroads.

The brief goes on to say that in 1922 Congress passed a tariff act
which has been construed to be broad enough to include railroads as
well as vessels, and that-
this latter act was passed without any notice to the railroads and, consequently.
without affording them an opportunity to be heard.

Is it not a singular thing that if the first notice that the railroads
had was in 1922 that they were subject to overtime, that in 1921 and
in January, 1922, there were three hearings before the Senate Com-
mittee on Commerce at all of which I was present and at all of which
there were representatives of transportation companies present in the
effort to have its application to them repealed ? If they did not know
anything about it before 1922, why did they introduce bil!s in 1921
and have three hearings before the Senate Commerce Committee to
have the provisions of the act of 1920 repealed so that they would
not apply to them?

There is a misstatement of fact which has been repeatedly spoken of.
I want to give you in just as few words as I possibly can a very

brief history of the overtime legislation. It is necessary for you to
have that, otherwise you can not understand the thing.

In 1789 when the first customs legislation was enacted there was
no provision for the payment of overtime to customs officers either
by the Government or by transportation or vessel owners or anybody
eise; but the practice continued from 1789, and you can appreciate, of
course that the methods of doing business in a commercial way were
very different than from what they are now. They were sailing
vessels then, and there was very little hurry. Nobody anticipated
the rush of business that has taken place since. That continued up
until 1873.

In 1871 Congress appointed a special committee to investigate
the matter of customs overtime because the vessels had been desirous
of working during overtime periods in getting out their cargoes, and
they made private arrangements with the inspectors. They would
say to an inspector, "We would like to work tonight. Will you
look after us all right?" And the inspector would say, "Yes. It
will cost you $10 "_or $20 or $50; or whatever money he happened
to be in need of at that time, I presume he told them he wanted. But
there was nothing regular about it. They paid him direct.

In any large body of men you will find some who will take ad-
vantage of opportunities for irregularity. It was desirable that
that should be done away with.

This committee reported in 1872 or 1873. The resultant act was
passed in 1878, which was the first overtime act and provided for
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the payment of this overtime by vessel owners to the collector under
established regular rates and to be paid by him to the inspectors. '.

Under the act of 1873 we proceeded for quite a long time. But,
mind you, this act of 1873 referred only to the discharge of cargoes
It became necessary, after a lapse of some y9ars, that overtime should
be worked in connection with the lading of vessels as well as the
unlading of vessels, because we were beginning to export large 9uan.
titles or merchandise and it was necessary to work these shilts at
night.

One of our inspectors from the port of Boston came down here
and did some work in connection with the passage of the law with
the department and with Members of Congress, and on June 30,
1900, an amendment was passed to this law. It first passed the
House and then came over to the Senate, and the Senate amended
the law as it was passed by the House. The Senate amended it to
include this lading, and they also, at the request of the railroad com.
panies, made a further amendment to it. This amendment was for
the purpose of giving the same privilege-and the word "privilege"
is used in it-to the railroad companies as was already extended to
the steamship companies both as to lading and to unlading.

I have here somewhere a copy of the conferees' report which was
unanimously adopted in both Senate and House and which said that it
was necessary that the same privilege of lading and unlading of rail.
road cars-and those very words are used---" railroad car' -should
be extended. That is the purpose of making that amendment.

So that although the railroads' representatives tell you that this
did not apply to them until 1922, on June 30, 1906, that privilege
was extended to them as well as to the steamship companies; and
since 1906 IC have myself worked hundreds of times at night and on
Sunday arid holidays, overtime, and been paid for it by tie railroad
companies at the port of Boston. That has applied to every port.
This did not apply to passengers' baggage.

In 1911 the law was reenacted and kind of put into a little better
shape, and provided for Sundays and holidays. The previous ones
had only applied to nights.

That went along for nine years. In 1919 conditions in regard to
passengers' baggage had become so onerous on the inspectors that
they absolutely could not stand'it any longer. I have worked all day
on Sunday from 7 o'clock in the morning until midnight without one
cent of extra compensation-the most disagreeable work any inspec.
tor could possibly do.

We had a bill introduced by Senator Calder and he worked very
hard to get that bill through. It was manifestly an unjust condition.
because thigh work was done for the accommodation of the steamship
companies. President Raymond of the American Steamship Owners
Association kindly wrote to the Committee and stated that the steam-
ship companies had no objection to the payment of overtime; they
were perfectly willing to pay this money for the accommodation it
was to them. The effect of this was to decrease the day from one
of 10 hours, 7 a. m. to 6 p. m. with unlimited extensions without
pay, to one of 8 hours from 8 a. m. to 5 p. in., and it was also
extended to cover passengers' baggage as wellas cargo.

There is where its application began to hurt the railroad compa-
nies. It applied to them previously, but only as to freight, the same
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as it did to vessels. But after 1922 it began to bite them a little bit
because it referred to passengers' baggage.

In 1922 the last tariff act was passed, and all of the various acts
in relation to the administration of the tariff were codified into the
administrative section of the tariff act, and sections 1, 2, 3, and 4 of
the act of 1911, were repealed and reenacted in various sections of
the administrative act.

Section 5 of the act of February 18, 1911, which had been amended
by the act of February 7, 1920, was not repealed. That was left in
existence as amended; and section 451 refers to that in so many
words by saying it provides for the payment in accordance with the
provisions of section 5 of the act entitled "An act to provide for the
lading and unloading of vessels at night." and so forth, as amended,
this being the act of February 7, 1920.

That is in brief a history of overtime legislation up to date.
Much reference has been made in the testimony here to the regu-

larity of railroad-train schedules, and Senator Reed made the remark
yesterday that he acknowledged the liability of the Government to
provide continuous and regular customs supervision for such service,
that is regular scheduled service without cost to the carriers. We
contenA that if that is desirable--and we neither admit nor deny it;
that is not for us to say-no change in the law is needed to make it
possible. As a matter of fact, it is already being done, as will pres-
ently be explained.

Considerable, however of the passenger-train service is not on
regular schedule, and what reference has been made here by the
attorneys for the railroad companies has been altogether in regard to
passenger-train service. You did not hear one o them say yester-
day anything about service on freight trains. All their references
were to passenger trains. This law, gentlemen, applies to freight
service just as well as it does to anything else. Most of the overtime
is on freight service, which is certainly decidedly irregular. as
everybody knows. But even at that, in some of these places continu-
ous service is important in freight service, such as at Detroit and
Buffalo and other places of that nature where business is continually
going on all the time. These men work in 8-hour shifts, three shifts
during the 24 hours, and no overtime in such circumstances as that is
charged against the railroad companies.

In relation to that particular thing I want to call your attention
to a statement which I have from the port of St. Patil to show you
something of the difficulties under whikh inspectors are employed, to
show you the reference at least is to railroad-freight service.

At the port of St. Paul where there are some inspectors stationed,
they bring cars of cattle cown from Canada. They come into South
St. Paul. There is the necessity of getting those cars in there at
night. The cars have to be shifted into the railroad yards before the
inspector can perform his duty. You never can tell how much over-
time or how long a period the inspector has got to be there. I have
a little schedule carrying over some days of the months of March and
April, where the overtime varies from 6 a. m. to 8 p. in., 5 p. m to
11 p. m., 5 p. m. to 3 a. m., 5 p. m. to I a.m. It varies allthrough.
You can not tell anything about it at all as to how long it is going to
take.
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The letter says that on May 18 the Northern Pacific Railroad ad.
vised that they had 12 cars expected to arrive at 8 p. m., which did
arrive at 9.05 p. m.. one hour and five minutes late.

The letter gives several other illustrations, some of which are more
exaggerated than that.

Freight service is. decidedly irregular. 'The same thing applies to
railroad freight trains crossing the border. There is one station out
in the Canadian Northwest where one inspector is stationed. The
last train which is scheduled to cross the border is scheduled to cross
about quarter past five. Under the terms of this law an inspector
must work at least one hour after 5 o'clock before he gets any over.
time. He has to make a present to the transportation company of an
hour or 59 minutes before he can get any overtime. He has about
20 minutes' work on the border, and then he is through. Ordinarily
he will finish at half past 5 and he is giving the railroad company
half an hour and does not get any overtime for it. The train is late.
There is only one thing to do, and that is to stay there and wait for the
train to arrive, and sometimes it is 9 or 10 o'clock when it arrives.
How utterly absurd it would be for the railroad company to establish
another man there to take his place at 5 o'clock, for another 8 hours,
when there is not anything scheduled to keep another man there, to
do 15 or 20 minutes' work. The railroad company has to pay engi-
neers and firemen and the trainmen on that train, even though it is
their fault that the train is late. They have got to pay them over.
time. Why should they not pay the inspector when the train is
scheduled to arrive there at a certain time and it is an accommoda-
tion to them to have him stay there I

Senator NG. Your contention is, in a word, if I may interrupt
you-and the reason I am doing it is that I am compelled to go to a
hearing before a subcommittee-

Mr. -BOND. I noticed that, Senator, and I regret it exceedingly,
because I know that you were very much interested in this matter.

Senator KINo. I am, very much; but your contention is that the
law, by and large, has worked in a satisfactory way and has not been
an injustice to the railroad companies or to the ferry companies?

.Mr. BOND. We certainly contend that, Senator.
Senator KNG. And they have derived great advantages; that if

they are late and can not cross the border because of their delay, it
is a great advantage to have the opportunity to cross the border by
reason of having the inspector there and having the benefit of
inspection?

Mr. BOND. Certainly, it is.
Senator ING. And you think it would be unjust-at least, I

would deddce that from your remarks-to impose that burden upon
the Government?

Mr. BOND. I certainly do.
Senator NG. I am inclined to think that you are right.
Mr. BoNv. I will tell you why it is an unfair thing to impose it

on the Government. How large a percentage do you suppose of the
people of the United States travel into CanadaI Do you supose
there is 1 per cent of the 120,000,000 people of this country who go
into Canada during the year? I would not think so.

Senator KING. Mr. Chairman, there is a subcommittee meeting on
petroleum. I am on that committee, and must go.
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(Senator King withdrew from the hearing room.)
Mr. BOND. If 99 per cent never go into Canada, why should they

be taxed to maintain special service and accommodation for the 1
per cent who do go ? If they want to get service at the border, why
not let them pay it through the railrods for the accommodation they
get? That is one reason why.

The railroads talk a great deal about regular train schedules and
its interest to the public rather than to them, but their illustrations
are all drawn from the passenger service, as I remarked a moment
ago, and they compare it to an automobile. They say it is more
similar to that than it is to steamships.

When this law was bein enacted the chief of the division of
customs was with us in the Commerce Committee robm, writing this
law to make it agree with the desires of the members of the Senate
Commerce Committee. We anticipated some trouble in this respect,
and I want to remind you of what Mr. Woll, of the American Fed-
eration of Labor, testified here the other day in relation to the im-
portation of post cards, where they were sent in such small quantities,
individual cards, that it was impossible to collect any duty upon
them.

The same situation applies to automobiles at a port on the Cana-
dian border. There may be five or six hundred cross there in a day.
How is it possible for us to collect any overtime from each one of
those ? It would only be a fraction of a cent from each one of them.
It is impossible to do that. There is no sense in winparing this to
automobile service.

It was said that the shifting of this expense to the shoulders of the
Government and the general public would make no substantial in-
crease in Government expenses. Leaving aside the consideration
of which I spoke a minute ago as to whether the entire public should
take upon its shoulders the expense of the accommodation of a very
small proportion of the people who ever go into Canada, it should
be stated that the figures given are nowhere equal to what the expense
would be even under present operations to furnish men enough
along the frontier.

I do not like to dispute any figures which are officially given by
the department, as these appear to have been, but if you just stop
and think a minute of the multitude of ports along the frontier, the
multitude of seaports in this country to which bonded merchandise
is shipped, and the number of men who would have to be put on
to take care of the overtime which is now worked, and you can
readily see that the estimate given is absurd; and not only that but
just as soon as you take the load off the shoulders of the railroad
companies that overtime is going to be multiplied perhaps three or
four times. We know that from the history of the thing before.
Just as soon as this law went into effect and it was found that it
applied to railroad companies, the schedules along the Canadian
frontier were immediately changed so that the trains should arrive
during daylight hours, just 'as the Canadian Pacfic Railway did.
They made their plea in the name of the Puget Sound Navigation
Co., which was another falsity. They scheduled their ships running
from Vancouver and Victoria down to Seattle so that they would
arrive in Seattle during the night and so they would arrive in Van-
eouver during the day. WhyT Because they had to pay Canadian
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officers overtime and they did not have to pay the Yankees any over.
time. So they had their ships arrive in Seattle at night when this
law was passed, and they found they had to pay overtime on both
ends of it.

The Canadian Pacific were at their wits' end to know how to get
those ships to arrive so that they woul4 not have to pay any over.
time. They had to pay during six months $6,300 overtime to inspec.
tors at Seattle. They raised their fare 25 cents each on the round
trip. On the down trip, one half of it, in six months they collected
an additional $30,000 at 25 cents per passenger. We do not know
what they collected on the up trip, because we do not know how
many passengers went north. They paid $0,700 to us and put $23,000
in their pocket 'and then came down to the Commerce Committee
to get the law amended so that they could keep it all.

Tiere is no question that if this load is lifted from them and
provision is made for the Government to pay this overtime it would
enormously increase the load which is already upon the shoulders
of Uncle Sam.

Several hesitating and doubtful statements were made here yes-
terday as to payment by the railroads to Canadian inspectors. You
noticed that when that question was asked each of the witnesses
disclaimed a knowledge as to the absolute conditions. I have never
been a Canadian inspector, but the Canadian inspectors, in response
to inquiries made by me, told me that the Canadian railroads pay
overtime, and bridges and tunnels and transportation companies
generally pay overtime to the Canadian inspectors. The rates are
lower than ours, but they pay it to them.

I might instance right here that the president of one of the largest
railroad companies in Canada, in conference with one of our repre.
sentatives within a comparatively short time, made this statement:

I feel quite In sympathy with your pos tion. We pay overtime to the C n*
din Inspectors, and I can not see teny reason why we should not pay It to
American inspectors.

That is a statement made by one of the most prominent railroad
men in Canada.

The amendment as proposed in the House bill, or the amendment
reported-it was not in the bill when it was passed; the committee
amendment cut it out-is so comprehensive as to include situations
to which the railroads do 'not refer and dare not refer, because if
they did they would destroy their case or their argument with
reference to passenger-train service at the Canadian border; but if
this subsection which they got into it when the bill was first reported
and which they asked you to reinsert-if that were included it would
not only apply to the thing they are arguing for-railroad passenger
service at the frontier-but it would apply to all this freight service
which I have shown you is so irrervular. 'It would reach down from
Boston to New York, Philadelphia, and New Orleans and all the
seaports and every interior port in the country, because its applica-
tion is stated in respect of all service rendered after the effective
date of this act in connection with railroad trains, ferryboats, inter-
national bridges, and tunnels.

I will describe just as briefly as possible the way this railroad
overtime takes place at the port of Boston. I am what is known as
a station inspector. I have charge of one section of the port of
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B3oston. Under my direction there are about a dozen inspectors,
weighers, laborers, and so forth, in East Boston. I receive from
the custom house the first of every month what is known as a
preliminary permit, which is the same as is used for each vessel
except that it is a monthly form. Along about 5 o'clock in the after-
noon, perhaps quarter of 5, the railroad foreman may come into my
office and say, " Mr. Bond, 'we vant to load certain merchandise in
cars to-night.' "All right, sir; we will have an inspector there to
suervise the loading." " We have some cars of merchandise from
Canada to go into one of these ships, and we want to do that
to-night."

It is an accommodation to them to do this work at night. I assign
an inspector in that particular case from my own office who handles
that particular kind of work, and he stays there and supervises the
loading or unloading of the railroad cars.

Many times that permit is returned by me at the expiration of thb
month without one single entry on it. In my particular district that
is true in most cases. It is very rare that we have anything. At the
district known as the Army base and one or two of the other dis-
tricts they do a great deal more railroad overtime, and they will
have perhaps four or five or maybe half a dozen entries on that
monthly permit during that month, solely and purely for the accom-
modation of the railroad company. That is of no interest to the
Government to establish men there. It would be impossible and
impracticable to establish another shift of men there who perhaps
for a month or two might not have anything to do. Why should
the Government pay any overtime ?

But beyond all that, why should the inspector be obliged to do
that work for nothing, as we have had to do for yearsf Somebody
must pay our overtime, in all decency and justice. Why should it
not be those for whose profit and convenience this work is done?

Senator WT.si. Is it a fact that the Ways and Means Committee
reported the House amendment requested by the executives of the
railroads and that that amendment was taken out on the floor of the
House?

Mr. BOND. The amendment which was suggested by the railroad
companies does not read exactly like that. That is, I never saw any
amendment which read like that until it came out in the bill.

When this was reported I presented a brief and argument to the
Ways and Means Committee arguing against this, the lack of neces.
sity for it, and when this came out I came down and protested. I
did not suppose my protest would have any effect, but somebody's
protest evidently did,-because when the bill was passed by the House
a committee amendment eliminated that.

Senator WALSH. Did not the executives of the railroads or their
representatives claim that the Treasury Department recommended
the change they proposed?

Mr. BOND. They did.
Senator WALSH. What is their attitude now I
Mr. BOND. Senator Walsh I do not think I would be justified in

answering that question. I have no authority to answer that.
Senator WALSH. I was wondering if they had changed their atti-

tude and that resulted in the change in the law.
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Mr. BoN. I know that some of the officials in the Treasury
Department are opposed to the payment of overtime by private
interests. I also think they do not have a clear conception of the
thing, because I had an interview recently with one of the very high
officials of the Treasury Department. He wanted to know all about'
it. I had a 2-hour conference with hiia, and when I got through
lie had a real understanding of the matter, and he said to me, "1
am in thorough sympathy with your position."

Senator W LsH. Is that one who had a different opinion recently?
Mr. BoND. He must have had, because he had a hand in preparir.g

this amendment.
I want to say just a word in relation to this steamship rule, too.

The situation at the seaboard is precisely the same as it is in regard
to the railroads. A representative of the steamship company or head
stevedore will go to the inspector Just before 5 o'clock and say, " We
are going to work the ship to-night, discharging cargo."

He reports to me and I tell him which one of the men will take
care of it. I try to keep it as even as I can so that one man will
iot earn a large amount of overtime and another man will not
receive any. It has to be a man who is there during the day and
is in charge of that cargo to continue that work at night. You under..
stand there is a distinct difference between a policeman that you can
put on three 8-hour shifts pnd an executive like an inspector of
customs who takes charge of a steamship with perhaps 10,000 tons
of cargo and perhaps 1,800 or 2,000 permits as to each one of which
lie must see that the conditions are complied with. He is an execu-
tive of a great deal of importance to the Government. He has jxot
to see that everything that the Government wants is complied with.
It can not be a mere matter of taking a man off and putting sove-
one else on.

Most of you gentlemen have been abroad. Just imagine that you
came in on a ship and you were on the dock at New York having
your baggage examined-nowadays Congressmen and Senators have
their baggage examined. It is not necessary to say what has given
rise to this, but it is done, and it is done for everybody else. Suppose
the ship docks at 2 or 3 o'clock in the afternoon and the job runs until
10 6'clock at night. At 5 o'clock, when the day ends, there are 150
inspectors scattered around that dock examining baggage. The
gong rings at 5 o'clock and everybody stops work. They are not
going to work overtime. One man is right in the middle of an ex-
amination of trunks, and another man takes his place. That other
uiaix does not know what the first one has been doing. The rest
of you have got to wait.
How tterly absurd anything of that kind is I It can not be done;

it is an absolute impossibility.
We have instructions from the department, issued within a very

recent time-you probably know the occasion which gave rise to it-
in which our attention is called to the existing regulations which
have been existing for a long time with regard to the passage of the
baggage of diplomats without examination, and what is known in
New York as immediate attention orders and what we call in Boston
"expediting." It is the same thing. It applies only as it relieves
the passenger from waiting in line;-but it does not excuse him.
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- Senator HAUllsoN. There has been a great falling off in the travel
of Congressmen and Senators, has there not?

Mr. BOND. I do not know, Senator. We do not get many Congress-
men running through the port of Boston. They seem to prefer the
port of New York. We offer them better facilities in the port of
Doston than are offered in any other port of the country. I wish
you would try it.

Senator WALSH of Massachusetts. We have not embarrassed them
in Boston, either, have we?

Mr. BOND. Not at all.
Senator SACKETT. How many inspectors are you working out of

your office ?
Mr. BoND. I have charge of the whole district. I have two other

inspectors in my office and there are 10 others on the district, 12 all
together, on various affairs.

Senator SACKFMT. Have you a record of the overtime paid those
men in the last six months?

Mr. BOND. No; but I can givp you a pretty good guess. In the
port of Boston we do not make any attempt to keep a record of the
amount of overtime earned by the inspectors throughout the whole,
port.

In the case of the 12 inspectors on my district, I keep them even
as far as I can. If there are two men equally qualified to do the
same work, I will have the one work who has the least amount of
overtime earned.

Senator SACK.m1r. You have a record of that; have you not?
Mr. BOND. No; but I can give you an estimate that the amount

earned during the year on my Astrict, the East Boston district,
would be perhaps between $250 and $800.

Senator SACRMT. Have you not got a record somewhere of what
each one of them received in the way of overtime?

Mr. BOND. Of course I keep that record in my office all the time-
the earnings of each individual that is on my district-but they are
constantly being changed.

Senator SAOKMar. Can you make that up, and file ijt here as a part
of your testimony?

Mr. BOND. Oh, yes. I can give you a record of the earnings of
every inspector in the port of Boston, which would be more valuable
toyou.

Senator SAOKM'T. I think it would - yes.
Senator WALSH of Massachusetts. i imagine the record from the

port of Boston would be much lower than from the port of New York.
Mr. BOND. Oh, yes.
Senator WAmit of Massachusetts. Very much lower.
Senator SACKEK. I just wanted to get the distribution as between

individuals.
Mr. BOND. In New York they keep it, as nearly as they can, abso-

lutely level amongst all the inspectors in the port. There is so much
of it there that they are really obliged to do that in order to prevent
an inspector working himself to death. I have one instance in mind
where one inspector earned $175 in one month.

Senator SACK m . I just wanted to get the figures for your office.
Mr. BOND. At the port of Boston I think our average would be

about $800; but I should be very glad to furnish that.
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Senator SAoicm'r. Please furnish it, divided between individual
as part of your testimony.

Mr. Boxv. Yes; I shahe very glad to furnish that.
Now, in order to provo the contention that I wake-I am going to

get through very soon, Senators--in order to prove the contention
that I make this is unnecessary, I have to read to you a proviso in
the act of February 7, 1920.

When this act of 1920 which we got through the Senate and
House, came up, it passed the Senate, went to the House for con.
currence, and they amended it. Congressman Martin of Louisiana
called the attention of the committee to the fact that this bill pro.
vided for a day from 8 to 5. He said, "Our business in New
Orleans is done from 7 to 4. If this bill goes into effect as
you have it, it will be necessary to penalize the steamship companies
and transportation companies in Niew Orleans for working an hour
during the morning. We will have to pay half a day's pay to the
inspectors in the morning, while they quit an hour earlier. They
will be through before 5 o'clock at night;" and he suggested that
a change be made in that and Mr. Treidway asked me if I had any
objection, and I said I did not.

This reads:
Provided further, that in those ports where customary working hours are

other than those hereinabove mentioned, the collector of customs is vested
with authority to regulate the hours of customs employees so as to agree with
prevailing working hours in said ports, but nothing contained In this proviso
shall be construed In any manner to affect or alter the length of a working-
day for customs employees or the overtime pay herein fixed.

That was intended to apply to the port of New Orleans, to correct
the situation which would prevail there if our language went through.
But when this thing went into effect it was readily found that we
were up against a peculiar situation on the Canndi.in frontier which
we did not foresee; and the department constriedl, and w. assented to
it, that ti:s should be applied to the Canadian frontier; that the
department was at liberty to construe he usual working hours at a
port like Detroit as 24 hours a day. Consequently, they could put
these men on in. three 8-hour shifts without violating this provision.
That would make necessary the payment only where a man had to
work seven days a week; he would be paid for that extra day; but
during the 24 hours of any week-day it would be unnecessary to pay
him anything, because a sensible and liberal interpretation of that
clause, primarily intended for New Orleans, could easily be applied
there.
. Under the present law, with that proviso in it, all the free accom-

modation which is practicable and desirable can be given to the
railroads on one condition, and that is that you gentlemen, the
Congress of the United States, Will give the department, the Bureau
of Customs, an appropriation large enough so that they can hire the
men necessary to put on these extra shifts of men. If you do not do
that, of course they can not do it.

Some months ago-I can not remember just how long ago; it may
have been a year ago--certain railroad executives, headed by the
colonel who was here yesterday, had a conference with the Assistant
Secretary of the Treasury in regard to this matter. I had been
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promised the privilege of being present during that conference, but
someodo y ut something over on me, and I was not notified of it
until after it was all over. The Assistant Secretary told these gentle-
men in so many words, "It is my purpose to extend the continuous
customs supervision at ports along the Canadian frontier whenever
it is practicable, and as fast as funds are available." That is what
they wanted. They wanted the law changed to compel the immediate
adoption of it; but the general said, "We will do it as fast as funds
are available." Well, if you gentlemen do not give him the funds,
of course he can not do it very fast; but lie is extending that just
as fast as lie possibly can.

After this conference was over I went up and had a personal con-
ference with Colonel Thom. I found that the colonel was not as
familiar with the overtime situation as he ought to be if he is going
to represent the railroads in a case of this kind; and it was neces-
sary for me to spend a couple of hours explaining the situation to
him. I told him that there was absolutely no necessity of any
change in the law; that all they were entitled to could be added
under the existing law; and that is what they ought to have, and
if the department could get enough money to extend this service
they would get all the service they were entitled to free; but I said,
"There are certain conditions and certain places where overtime is
absolutely unavoidable."

There are men who, for the railroad's accommodation, go into
Canada; they go in at Vanceboro, for instance, to St. John, ride a
train into Canada, leave about 8.30 in the morning, and are due
back about 10 o'clock at night. I do not give you the exact time,
because I have forgotten, but that is approximate. How are you
going to prevent that man working overtime? When the eight
hours are up, are you going to leave him at the Canadian frontier,
or in Canada, and let him walk hoane? Is his day going to finish
there? He is working his way back on that train after working in
St. John the greater part of the day. He has got to continue his
work, and he is perhaps 12 or 14 hours in doing his work. He is
entitled to overtime pay for working in that way.

There are other cases like the one I mentioned in the Canadian
Northwest where it is absolutely unavoidable. Colonel Thom asked
me how much of that there was, and I honestly and earnestly en-
deavored to find out. I corresponded with every port on the Cana-
dian frontier of which I had any knowledge, and the greater part
of them sent me statements as to the conditions of work, and what
would take place in the event that a continuous service was main-
tained-that is, what would be unavoidable-but I confessed to
Colonel Thom afterwards that after a complete and careful study
of those records I was just as much at sea as I was before. I could
only say that it would be a comparatively small amount, but I
could not give any estimate which would be honest, because it might
be very wide of the mark.

Senator WAisH of Massachusetts. The extent of the work on the
part of inspectors on the Canadian border, particularly around

etroit, has increased a good deal in recent years, has it not?
Mr. BOND. Why, yes; I should certainly say that was true. Of

course, you take certain places up there, and we have, and have had

II
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for a long time, men on duty 24 hours a day. The passenger trafia
coming down through Vermont and northern New York, largely.
coming down from Montreal, is tremendous. One of the Senators
remarked yesterday that the ferry companies expense for overtime
ought to be pretty largely made up in the increased traffic since 1920
in -Canada, and I have no doubt that may be true.

Estimates were made yesterday as to the expense to the ferry
companies and these others as to the cost of operation where they
had to pay the railroad overtime. I do not know whether the esti.
mates the representatives of the ferry companies made are correct or
not, but I should like to call your attention to this:

I am sorry I have not available a copy of the record of hearings
before the Senate Commerce Committee. It is out of print, and the
only two copies that I had I filed with the Ways anc Means Com.
mittee with my brief to them; but this is a paragraph out of a letter
which I wrote to the chairman of the Commerce Committee in reply
to a brief filed by them.

This is the Port Huron & Sarnia Ferry Co., operating between Port
Huron, Mich., and Sarnia, Ontario. They filed a brief there, follow-
ing an appearance which I had, and they made a statement in regard
to the number of passengers from whom they derived revenue.

Senator SHoRiTnRE. When-as of what timeI
Mr. BoxND. This letter that I wrote was in November, 1921. Their

brief was filed shortly before, between July and November, 1921.
As I say, I have not that volume available here. I sent over for it,
but I have not it.

Senator SHORTIDOE. That would throw very little light on the
present situation.

Mr. BOND. This was in 1921.
Senator SHORTnMIE. That was some years ago?
Mr. Botn. But the figures given are so absurd that it really would

not make much difference when it was-the figures given to show
the revenue that the ferry company had. If you read their brief
just as it read, you would get the idea that that was their entire
revenue, although the statement they made was entirely true.

Here is my answer:
Tiib statements made regarding the volume of traffic, while true so far as

they go, are wilfully misleading, as only a part of the figures are given. It
mglht readily be assumed from the bx~ef that the travel at Detroit and Port
Huron was limited to, respectively-

This related to two companies-
3,944 and 472 passengers for the year 1920, which is, -of course, absurd.

From the reading of the brief, you would say that in Detroit they
collected fare from 3.944 passengers, and in Port Huron from 472
passengers. The brief is in this record here. I can not take the time
to find it now.

The information furinished to me from those places and taken from the com-
panies' official reports to the immigration authorities, Is that the Detroit &
Windsor FerryCo. brought into the United States in 1920 in excess of five and
one-balf nrllion persons, (5,500,000), about equally divided between United
States citizens and allens. At Port Huron, during 1920, 403,197 persons arrived
in the United States vila the ferry, and during the first nine months of 1021
327,982 have arrived, a considerably higher average. Of these a majority are
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aliens. The figures given by the attorney are only for the aliens on whom a
head tax is paid. In order to ascertain who may be admitted and who must
a a head tax all these passengers must be questioned by the immigration

pectors. as may be readily understood, and all baggage and effects, no matter
by whom brought, is subject to examination by the customs inspectors and, if
required, the payment of duty. There are a very large number of aliens, rel-
dents of "border cities" who make frequent trips into tbe United States for
business purposes, shopping, or amusement.

If these persons satisfy the inspectors that they are coming for only a few
hours stay they are admitted without payment of head tax, and there are also
a considerable number of rejected aliens. The attorney for the company classes
as aliens only those who pay a head tax as permanent residents or under aliens'
visitors certificates for a stay of not over six months, which is, of course, only
a small part of the traffic. If, therefore, the attorney desires to make a true
statement of the revenues derived from passengers who are subject to immigra-
tion and customs examination, instead of being $197.20 at Detroit and $47.20
at Port Huron, the figures should be $275,000 at Detroit and $40,319.70 at Port
Huron, without regard to the revenue from the vehicles carried or for passen-
gers going in the opposite direction. It may be interesting to note that during
the one month of June, 1921, the Port Huron & Sarnia Ferry Co. handled in
the neighborhood of 85,000 passengers at 10 cents each and 4,000 automobiles
at 50 cents each (in both directions) ; figures which have a decidedly different
appearance from anything given in the brief of the ferry companies.

Senator SHOITEIDGE. That is still 1920, is it?
Mr. BoND. 1920; yes, sir.
Senator SHORTRIDGE. That may have some argumentative effect;

but what are the facts nowI
Mr. BOND. The ferry companies give the figures of the revenue at

Detroit as $197.20, and at Port Huron as $42.20.
Senator BINOHA3I. Is that daily or yearly I
Mr. BOND. This is a year. The figures should be $275,000 at

Detroit and $40,319.70 at Port Huron, although from their brief
you would readily assume that the other figures were the sole revenue
they had; but they took the figures of the number of aliens upon
whom head tax was paid-permanent entrants into the United
States upon whom the head tax of $8 was paid-and they gave that
as their entrants into this country, assuming that those are the
only ones from whom they collected any money, in fares. Of course
everybody knows that 999 out of 1,000 passengers on the ferry are
simply coming over for the day and going back. Tley do not
collect any head tax on them at all.

Senator SAcxLrr. If the Government were going to pay overtime
in place of these railroads, would it be cheaper to put on separate
shifts in the customs serviceI

Mr. BOND. Do you mean on the frontier?
Senator SACKmEr. No; generally.
Mr. BOND. You could not do it at the seaports. It would be im-

possible, because you would have hundreds of men who would be on
duty with absolutely nothing to do; and not only that, but the men
working in the daytime can not turn over their work to other
inspectors at night.

Senator SA E'rr. Then take it at the frontier.
Mr. BOND. At the frontier there are some situations where it can

be worked in three 8-hour shifts; and in those situations it is
worked at the present time in three 8.hour shifts where the depart-
ment has money to put those men on.

IF
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Senator SACICETr. I am asking you generally whether it would be
cheaper to pay overtime or to put on 8-hour shifts-which would
cost the Government less

Mr. BOND. Whether the Government's expense for extra men would
be less than the railroads' expense for overtime?

Senator SACKETy. If the Government were to pay for them.
Mr. BOND. I think it is virtually certain that the expense to the

Government for extra shifts of men to cover this work would be
enormously greater thah anything that is paid by the railroads or
would be paid by the Government.

Here is a paragraph in a letter here, from-well, I can not say
just where this comes from:

The amount of overtime paid by railroad and ferry companies in this
district-

That is, district No. 30, Seattle-
to customs employees for the calendar year 1928 was $12,926,27. To offset
this amount the Government would be required to appoint approximately 25
inspectors at a minimum cost of $52,500.

But, of course, when we receive the generous increase in pay which
we know Congress is going to give us this coming winter, that is
going to be measurably larger.

Now, gentlemen, that is the argument which I have; and I want
to close by making this statement:

We now have a law which it took years to get. As head of this
organization, and as preceded by other heads of the organization,
we worked very hard to secure something which turned out to be a
practical proclamation of emancipation for us. It made life worth
living; and if it had not been for the kindness of heart of you gen-
tlemen and your predecessors who got an understanding of condi.
tions, and pitied us for the way in which we had to work, we never
would have had conditions of employment such as they are.

The railroads and ferries talk to you about what they have to fear.
What they have to fear is what? Nothing but a small percentage
of increase in expense to them. What have we to fear? We have to
fear working our very life's-blood out for the benefit of these people,
because even if we were paid by the Government for this thing, the
demands for overtime would be so great that we could not work
8 hours a day. It would be impossible. Many of us would have to
work long periods of time.

It is not agreeable to me-and I have done it hundreds of times-
to work all day, and to work all night, and be back again at 7 o'clock
in the morning on the job, and work all that day, and again the next
night, or half the night. It is not agreeable to do that. I have a
right to my life at home, and I want to enjoy it; and I do not want to
shorten my life by a decade or two in the service of somebody who is
simply trying to save some expenses to a transportation company.

It is my belief that under the terms of the bill as it is now-it is
my knowledge, in fact that under the terms of the bill as it is to-day,
the present law-all the free accommodation to which the railroads
or any transportation company is entitled can be had, provided you
gentlemen give the department the money so that they can do it.
Where they are not entitled to it, where it is manifestly in the interest
of the railroad companies to have special accommodation at night and

498
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#n Sundays and holidays, they ought to pay that bill; and it is not
so large but that they can stand it; and even if it were, there is no
reason for putting it on to us.

If you put this thing in here, what is the result? No provision
is made for anybody to pay it. This simply says it shall not apply
to the railroads. It would probably take several years to get any-
thing through-that is our experience-which would make any fur-
ther provision for this. It needs a lot of investigation as to what is
best. In the meantime, what are the inspectors going to dot The
insp ectors are going to have to do the work. They are obliged todo it; they take an oath to do it; and they will do just the same as we
used to do in Boston and New York and the other ports before the
act of 1920 went into effect.

I have reported to the pier at 7 o'clock in the morning and waited
all day at the pier, unable to go away even for lunch, because a fog
kept the ship down the harbor, and we did not know when it was
coming in. It might come in within 10 minutes; it might be at the
end of the pier, and we could not see it, and would not know any-
thing about it. I worked there one Christmas day from 7 o'clock
in the mornin until half-past 11 at night. After making an engage-
ment to be atfiome with my family in the afternoon, I worked there
all that day. It was the result of that day's work that caused me to
sit down at my desk and write the terms of the Act of 1920. I was
so filled with disgust and indignation that I was impelled to do some-
thing to help the inspectors who were suffering every day and every
nigllt as I was doing.

I have a statement here, which I am not going to take your time
to read, showing the hours worked by the inspectors in thle port of
New York in May, 1919, and 1920, for the accommodation of the
steamship companies in the examination of passengers' baggage after
hours; and unless I had documentary proof you would find it diffi-
cult to believe that any human beings could stand the work that they
had to do, such as they did on the maiden trip of the Mauretania.
You will remember there was quite a hullaballoo over that beautiful
ship coming in there. She docked at 11 o'clock at night on her
maiden trip. The inspectors worked until 4 o'clock in the morning.
Nobody ever said "Thank you" to them, even. They were back on
their regular job at 7 o'clock in the morning. That was taking
place, although not quite so long at night, but lasting until 1 or 2
o'clock in the morning, day after day, day after day, 175 or 180
injectors on one job.

Senator BINOHAD1. Is anybody proposing to take away overtime
from the inspectors?

Mr. BoNi. That is what it says in that proviso which was put
into the House bill as it relates to railroads. Nobody has said any-
thing about steamship companies yet.

Senator BINOHAM. Is there not a law that forbids them to work
more than eight hours a day?

Mr. BoND. No, sir. An inspector of customs and any other cus-
toms employee is on duty 24 hours a day, except as provided by laws
such as our overtime law. I work many Sundays that I do not get
any compensation for, because it is in the interest of the Government.
There are six of us station inspectors at the port of Boston. Every
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sixth Sunday one of us has charge of the port. We do not get aiy
compensation. It is in nobody's interest but the Government's. , Nye
do not get any extra pay for that. We do that every sixth Sunday.
There are many other cases where the discharging inspectors-not
station inspectrs-have to work, because on Sundays work is gen.
erally suspended, and places have to be covered by inspectors who
get nothing for it. We are on duty whenever we are wanted.

Senator SHoap'rm. Mr. Bon'd, what are the average wages of
these inspectors?

Mr. BOND. Senator-
Senator SHORnTRME. If you can answer in a word, please tell m,

If not----
Mr. BOND. I can answer it in perhaps two words,-two or three.
Senator SHonTmwoE. All right; two or three.
Mr. BOND. You passed an act a year ago-
Senator SHORTRIDGE. I do not care anything about that. What

are the average wagesI That is my question. Answer it if you can.
Mr. BoxD. I have got to tell you how that act reads.
Senator SHonmmoE. I do not care how it reads.
Mr. BOND. From $2,100 to $3,300 is provided in the law.
Senator SHoRtnioE. That is your answer.
Mr. BOND. No; that is not the answer. The average wage of that

range would be $2,700; and the number of men, although 30 or 40
years in the service, who get the average is so limited that I can
almost count it on my fingers. The average wage of the inspectors
in the port of Boston would be about $2,400.

Senator SOIonTRxwD,. That is your answer?
Mr. BOND. All over the country, I can not say offhand what it is;

but it would be perhaps $2,500 all over the country.
Trhe CHAIRMAN. Is that all, Mr. Bond V
Mr. BOND. Unless some of the Senators have something to ask me,

I think I have said all that I ought to.
The CHAIRMAN. You have covered the matter very thoroughly.

STATEMENT OF STUART K. BRANDON, OF NEW YORK CITY, REP.
RESENTING THE NATIONAL CUSTOMS SERVICE ASSOCIATION

(The witness was duly sworn by the chairman of the committee.)
Mr. BIANDON. Mr. Chairman and members of the committee, I am

addressing you in behalf of the National Customs Service Associa-
tion, whicli includes all branches-inspectors, weighers, and all
branches of the service-of these men who are collecting the revenue
for you.

The CIIAJH"MAN. In other words, you take the same position that
Mr. Bond did?

Mr. BRANDON. I am going to be very brief, as Mr. Bond hqs cov-
ered the matter very fully, but there are one or two points that lie
has not brought out.

I want to say at the beginning that we take the position that we
are opposed to'this amendment because it means custonim men work-
ing without pay on overtime. There is no legislation hee now
that allows any'pay if this bill is amended pertaining to railroads.
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In direct answer to the inquiry of Senator Shortridge, I want
to say that our posit-ion is that we do not.attempt to say whether
the Government or the railroads should pay. This committee can
decide as to whether the Government should pay, or the railroads;
but our experience is that every time we have approached the prob-
lem of adequate pay to the customs men-who require a high grade
of intelligence to collect this revenue under the tariff rates which
you gentlemen have worked so hard to fix, and they zealously
guard your interests and the interests of the Government in collect-
ing the revenue-there is always a terrific battle to increase their
pay or to help them, and they confuse these customs men and )ut
them on the same basis with other parts of the Government service.

I do not want to go into the discussion of that, more than simply
to say, for instance, that in the Immigration Service there is auto-
inatic promotion. In three years they get $2,500. As was pointed
out by Mr. Bond at the- conclusion of his talk, we had 'a terrific
battle in the last session to try to get adequate compensation for
these customs men, and the result was that we had a bill under
which not a man that I can find out gets the maximum, which is, I
think, $3,000; and the average pay around the Port of New York,
for example, is $2,900.
Senator SHORTIDoE. That is what I wanted. I asked the question

for certain reasons. I know of those controversies.
Mr. Bn.%NDON. If you amend this bill as proposed, you are going

to have a situation where the men are going to work overtime for
those railroads, and you can not pay them; there is no law providing
that you can pay them for that time. If there were legislation in
effect now under which the Government could pay these men for
overtime. perhaps I would not be here, because, frankly, we are not
interested in whether the Government is paying it or whether the
railroad is paying it; but I am interested in these hard-working
men.

The CHAIRMAN. Do you think the railroads ought to be relieved
of that?

Mr. BIRANDON. I do not-I do not; and I say this to you: The
proposal that is brought here-
Senator WALSH of Massachusetts. Will you call our attention to

the proposal which you say makes this change in the practice?
ir. BI ANDON. The proposal in the House bill-

Senator SHOnTnIDGE. It is a suggested amendment?
Mr. BRANDON. It is a suggested amendment. There is nothing in

the House bill.
Senator WALSH of Massachusetts. The other witness stated that

as the bill now stands they will be deprived of extra pay for over-
time.

The CHAIBMAN No- he meant if the amendment is agreed to.
Senator WAY.sn of Massachusetts. I thought he meant as the bill

came from the House, and I could not find it.
Mr. BRANDON. No. Section 5 of the act of March 11, 1913, I

think it was, provides that there shall be extra compensation, and it
also provides that the maximum is 21/2 days. Even that section is
now being taken advantage of by the railroads in Philadelphia, for
instance. They will call for inspectors to come on duty from 5 until
12 o'clock. They found out, when they -:;cr computing what they
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paid the Government, that they paid two days' overtime from 5 to 12
so they promptly told the inspectors they wanted them on duty
night, because they found that for 2Y2 days' overtime they could
keep them through the night from 5 o'clock.

Now, then, as far as the customs man is concerned, from 2 o'clock
on he got no compensation if, perchance, the collector should assign
a man that was working overtime. Two and a half days' pay is the
maximum overtime that he Can get. Five o'clock is his time; and
working from 5 to 2 is 9 hours, or it could be 10 hours, which is the
equivalent of the 21/2 days, which is the maximum pay he could get
The rest of the time he has to work all night without any extra pay
for it.

Senator S1orTIIIDOE. Do I understand that under the act of Feb.
ruary 13, 1911, as amended, there is no provision for the payment
of overtime?

Mr. BnANDON. No; that act was carried right on.
Senator SHOJTRIDGE. Proceed.
Mr. BRANDzoN. That act was carried right on; so that the only

provision now, Senator, for the payment of overtime is the provision
which provides that these vehicles must obtain a special license, and in
order to do that they must pay the compensation of the Customs Serv.
ice men for the required services; and the customs men's pay is not on
a per diem basis, but it is upon an annual basis. Now then, the collect.
tors of customs being on an annual basis, they can-and I will not
take the time to read numerous letters here-they can, if require.
ments make it necessary, make them work seven days a week, and
all kinds of hours.

The vast majority of that overtime work would come about by
reason of these special services rendered to those vehicles. There
are some conditions that we can not remedy now. We are unable
to suggest how to remedy them.

Senator SHORTMIDoE. But they get paid for the overtime; do they
not?

Mr. BRANDON. They get paid for it by the railroads now.
Senator SHORTRIDGE. I merely want to know how the inspectors

are treated.
M.r. BRANDON. If the railroads do not pay them, no one can pay

them.
We have a condition that we can not remedy now. Take the men

up on the Maine border, where there are roads and automobiles, etc.,
coming in all the time. Those men work all kinds of hours, and
there is no provision in the law to compensate them for that over-
time. All they get is their salary.

Now, gentlemen, it seems to me that this proposal on behalf of the
railroads is an attempt to revive an issue that has been pending 15
years in Congress, and it is an attempt to get the Senate to reverse
the position which it took in its conferees' report in 1900, when it
said to the House:

The conferees' report recommends that the House recede froan Its disagree-
ment to the amendments of the Senate and agree to the same. The hill pro.
vides for the unloading of vessels in the nighttime ctrrylng iiportcd goods
under certain provisions contained in the bill. The anmendments of, the WSmite
extend this privilege and these provisions to other vehicles than vessels, with
the Intention of Including the unlading of iniported merchaidi' from freight
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cars. These amendments render it necessary also to provide for the lading,
as well as the unlading, of vessels or other, vehicles In the nighttime. The
extension of this privilege to those importing goods In cars carries with it the
necessity of the provision for the lading as well as of the unlading In the night-
time.

The House adopted that recommendation, and that is section 451
which you have before you. The railroads tried in the House at this
session for the proposal that they are now presenting to the Senate,
and they were unsuccessful. Though the committee reported-

Senator WALSH of Massachusetts. I thought they got a favorable
report from the committee.

Ur. BRANDON. But then it was amended on the floor.
Senator WALSH of Massachusetts. Now they are trying. to have

the amendment put into the bill here?
Mr. BRANDON. Now they are trying to have it put into the bill here.
Senator WALSH of Massachusetts. And you are opposed to it?
Mr. BRANDON. Yes, sir.
Senator HAnnisoN. I got the impression yesterday from Colonel

Thom that all the interests that were concerned in this matter were
going to get together and agree upon something.

Mr. BRANDON. Yes; but it can not be done.
Senator HARRISON. I see now that it can not be done; and it seems

to me that this is a rehash. I think the issue is very plain now. I
do not suppose there are any members of this committee who want
to take overtime pay from these men.

Mr. BRANDON. That is what you will do if this proposal is en-
acted into law.

Senator HARRISON. Personally, I think the railroads ought to pay
it.

The CHAIRMAN. Senator, I think you are wrong in regard to the
position taken by Colonel Thorn. They were going to get together
on the bill-of-lading question.

Mr. BRANDON. Yes, it was the bill-of-lading question, not on this
question.

The CHAIRMAN. That is what he said they were going to get to-
gether on.

Mr. BRANDON. Now I want to point out this to you:
In my opinion, this proposal by the railroads, as I say, is simply

to get tie Senate-which had determined the matter after due con-
sideration, and had the House abide by it-to reverse their position,
so that they can get special privileges free.

The CHAIRMAN. Do I understand your position to be that the
railroads should be put upon the same level as the steamship
companies?

Mr. BRAN-DON. Yes; I see no distinction.
As you said a moment ago, Senator Shortridge, the question is.

What are the conditions now? We are rot interested in 1920.
When we come to the argument, I listened in vain yesterday to hear
any one tell you of a condition that is existing to-day that was not
existing at the time this conferees' report went into effect.

Just see how absurd their arguments are when they say they want
this amendment put in here! They talk about the public interests.
I could go on and discuss that for a long time. ir. Pillsbury, in
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talking yesterday, said that he paid 15 cents a barrel customs charges.,
I have not investigated as to the amount; but every bonded ware.
house has a storekeeper that those people pay for. There are 80
of them in New York. I say that the bill of 1917 is simply a bill
to prevent gratuities being given to customs men, and to prevent
Government officers working under the direction of 'private interests.

These officers never work under the direction of private interests.
They work under the direction of tle Government; and if this mat.
ter of public interest is any argument, that would apply to these
millers, it would apply to the steamships, it would apply all down
the line. Until you enact legislation which will pa- these men, you
surely dQ not want them to work for nothing.

They speak of stopping trains. Well the customs regulations
provide that those trains shall stop; but the Secretary of the Treas.
lIry, in his good judgment, in the interest of the public and at the
request of the railroads, sends the men up, as I can show you by
reading numerous letters, on a freight train, perhaps, to go up to a
place so that they can work those trains before they get to the
border. Certainly that is a privilege.

Now, take a freight train: If they do not unlade them imine.
diately-as I have letters to show, but I do not want to burden you
with reading them-they would have to be switched in the yards,
and extra crews would have to be employed when they are working
overtime. That is a special privilege. The railroads would pay
their own men, and they do pay their own men, for all their
overtime.

The CHAIRMAN. You agree, do you not, with Mr. Bond in every-
thing he said on this subject?

Mr. BRANDON. Yes; I do agree with Mr. Bond in everything he
said, but I want to go a Jittle further than Mr. Bond in this onething:olMr. Bond has argued that the Government should pay. I want to
say that I do not care. That is for you gentlemen to decide. You
are expending the money; but I say I am interested in my men
getting tleir pay.

The CHAIRMAN. I did not understand that Mr. Bond asked the
Government to pay them.

Senator HARRISON. Mr. Bond said the railroads ought to pay
them.

The CHAIRSIAN. He said the railroads ought to pay them.
Mr.BRANDOX. But lie said tile railroads and the Government could

not pay them.
Senator WALSH of Massachusetts. You do not care who pays

them?
Mr. BRANDON. I do not care who pays 'them, just so they get the

pa.
I:want to read you one letter before I close.
Senator BINGHAM. Certainly there is not anybody on thiz com-

mittee who is going to make you work overtime without getting any
pay for it. Why use up the time of this committee, when we are
trying to got through a long schedule, in trying to prove to the
committee something that we already believe?
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Mr. BRADoN. Then, Senator, if I may just impress one point on
you, as long as you have not the legislation to pay these men, let this
bill rest as it is, because the Secretary of the Treasury can regulate
isolated instances as they come along.
Thank you.

STATEMENT OF A. P. THOM, WASHINGTON, D. 0., REPRESENT-
ING THE ASSOCIATION OF RAILWAY EXECUTIVES

Mr. THoM. The other subject to which I wish to call attention is
section 451 of the present law; what ought to be section 451 of
the House bill.

Senator WATSON. It is; page 410 of our print.
Mr. THOM. It relates to the payment of customs overtime at border

points.
At the present time the law has grown to require the payment of

customs overtime by rail carriers at border points. For a great num-
ber of years the requirement as to the payment of any overtime in
connection with the introduction of merchandise from abroad was
confined to vessels moving by water, and that was done at the instance
of the vessel owners, to subserve a very real interest which they had
in the promptness of the unlading of their ships. The matter of
demurrage on a delayed ship is a very important matter-so impor-
tant that the owners of the ships were willing, if the Government
-ould allow their inspectors to work overtime, to assume the duty

of the payment for that extra time. In that condition of the low
it did not apply to railroads at all but there was a change made in
the law, as I will show you in a few moments, by which the word
"vehicle" was substituted.

Senator HARRISON. When was this-in 1922?
Mr. THOM. I think it was; and the tis' of that word " v,:hiele "

brought in the railroads at border points its well as the ships.
We have had this matter up also with the Treasury Department.

We have submitted to the Treasury Department the impropriety of
requiring the payment of any part of the compensation of a Gov-
eminent customs authority by any private party.

Senator HARnIsoN. Has it operated?
Mr. THOM. The Secretary agrees with that view, as I will show you.
Senator HARRISON. Has this section about which you complain

operated?
Mr. 'fnolrio. Oh, yes. In the first place, I have prepared a little

memorandum on this subject which will probably express it more
briefly than if I were to attempt to discuss it discursively.

The general policy of the Government is that no official or em-
ployee shall receive pay from any private source in connection with
his official service. (Act of March 3, 1917, ch. 103, see. 1, 39 Stat.
1106.)

Customs officials especially are forbidden to receive such payment.
(Rev. Stat., see. 1790; International Railwvay Co. v. Davidson, 257
U. S. 515.)
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Section 1790 of the Revised Statutes is especially significant, and is
as follows:

No officer or clerk whose duty it is to make payments on account of the salary
or wages of any officer or person employed in coiiruction with the customs or
the Internal Revenue Service shall make any payment to any officer or person
so employed on account of services rendered, or of salary, unless such officer
or person so to be paid has made ilnd subscribed an oath that, during the period
for which he is to receive pay,'nelther he, nor any member of his family, has
received, either personally or by the Intervention of another party, any money or
compensation of any description whatever, nor any promises for the same, either
directly or indirectly, for services rendered or to be rendered, or acts performed
or to be performed, in connection with the customs or internal revenue; or has
purchased, for like services or acts, from any importer, if afflant is connected
with the customs, or manufacturer, if affiant is connected with the Internal
Revenue Service, consignee, agent, or custom-house broker, or other person whom.
soever, any merchandise at less than regular retail market prices therefor.

Senator REED. Who pays this overtime-the United States?
Mr. THOM. No- the railroads.
Senator REED. he railroads pay it to the men?
Mr. THoM. You mean, how is it actually passed to the men?
Senator REE. Yes.
Mr. THOM. I can not tell you that. The railroads have to make it

good. The railroads pay it to the collector and he pays it to the
men.

Senator REED. So the railroad does not pay the individual em.
ployee?

Mr. THOM. It does pay the individual employee, but it does not
hand him the money.

Senator KINo. It is paid to the Government and then the Govern.
ment pays it.

Mr. THoM. Yes. This wise governmental policy was departed
from in 1911 when Congress, at the request of the owners of vessels
entering American ports, passed a law authorizing payment for over.
time of customs inspectors by the owners of these vessels. This act
applied to cargo only. In 1920 an act was passed providing for
payment by vessel owners for the overtime of customs inspectors
for services in connection with the .examination of baggage. These
acts did not apply to railroads. . In 1922 Congress passed a tariff
act in which it changed the words "other conveyances-" in the previ-
ous act to the word "vehicle" and this has been construed to be
broad enough to include railroads as well as vessels.

Senator HARIusoN. Was there any objection made at that time by
the carriers?

Mr. THOM. -It was done without our knowledge and without any
opportunity to be heard.

Senator HAlunsoN. They "joked" it in there?
Mr. THoM. I do not know.
This latter act was passed without any notice to the railroads and

consequently without affording them any opportunity to be heard.
There is a marked difference between the inspection service to

vessels and the inspection service in connection with traffic moving
by rail across the border.

Vessels do not move on any given schetlule. There is no certainty
as to when they will arrive. It is not possible therefore, to mke
the assignment of inspectors. with confidence as to the hours in which
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they will be called upon to perform the services. Moreover, the
dewy to vessels while in port is a matter of great expense to their
owners, and these owners are willing to pay for quick service by the
Government inspectors so that demurrage may be reduced and delays
avoided.

Senator WATSON. HOw long has this been the law, Mr. Thom?
Mr. THOM. Since 1922.
Senator WATsoN. How has it worked ill?
Mr. Tnoitr. What is that?
Senator WATSON. What is the matter with the actual operation

of it?
Mr. TnioMr. It makes the railroads pay for Government service.
Senator REED. Mr. Thom, I think that the whole committee sees

the unfairness of requiring the payment of overtime for customs
inspectors or immigration inspectors, or any other Government
employees in regularly scheduled operation.

Mr. THo. Yes.
Senator RFm. But I think the committee also sees that it is

entirely 'fair to make a vessel owner pay for the privilege of getting
an examination made in the middle of the night in order that he
may disembark his passengers and start his unloading of cargo.

Mr. THOM. I am glad to hear you say that. I am not appearing
for the vessel owners. They are not making any objection.

Senator REED. What I want you to direct yourself to, if you will,
without too much interruption, is this: Is not that the line of dis-
tinction Congress ought to drawI

Mr. THOM. That is my idea.
Senator REED. Not between railroads and vessels. Your ferries up

there at Detroit come in on schedule time, and we know they are going
to come, and we know we are going to need inspectors there; so it is
fair that we should have them.

Mr. THOM. Yes.
Senator REED. If those ferries came in every month, or every three

months, and decided that, as a special favor to themselves, they
wanted to unload all of a sudden, it would be fair to make them pay
for it.

Mr. THOM. I quite agree with you, Senator, and we are advocating
the inclusion with the railroads of the ferries.

Senator REED. Is not that the practical distinction?
Mr. THOM. I think it is.
Senator REED. To differentiate between regularly scheduled oper-

ation and that which is not.
Mr. THOM. That is what we are advocating, and that is the princi-

ple underlying what we say.
Senator CouzENs. You have covered that now, have you not?
Mr. THOM. What I have is very brief, and if you will let me finish,

it will not take much of your time, Senator.
It was at the instance of the vessel owners, and to serve a distinctly

private interest, that the law was passed authorizing the payment of
overtime by vessel owners to United States customs inspectors.

There is no such private interest in respect to the railroads. Tie
public interest requires. that railroad trains shall move on definite
schedules and without delays at border points. In other words, it is

II
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unthinkable that the public interest would permit a railroad train to
be held up overnight at a border point in order that it might be.
inspected in the daytime. Inasmuch as this public interest controls
the movement of trains, there is no private interest of the railroad
companies comparable with tlhe private interest of the vessel owners
in respect to the avoidance of delays. The inspection service, so far
as the railroads are concerned, is not affected with a private interest
as it is in the case of vessels, and there is not the same equitable basis
for a requirement that the railroads pay for part of the Government
service as might be claimed in respect to Government service rendered
to vessels. Tiere is no reason, in respect to the railroads, for depart.
ing from the wise governmental policy of not permitting private inter.
ests to pay a part of the compensation of Government officials.

The parallel between traffic by railroad across the border and traffic
by motor vehicles across the border is much closer than the parallel
between traffic by railroad and traffic by vessels; and yet there is no
overtime payment for customs inspectors required of the motor.
vehicle owners on the highways.

In view of the fact that railroads run for the most part on fixed
schedules, it ic practicable to divide the hours of the customs inspec.
tors so that there will be 8-hour shifts, or so that assignmen#s may
be made for definite hours within which the service is to be rendered.

Senator KiNo. Mr. Thom, is that true with respect to freight
trains? Do they run on schedule?

Mr. THom. That is generally so, yes, sir. Generally they run on
schedule. Of course, there may be extras, but that can be ascertained
and provision can be made for that.

At other hours, because it is known no trains will be run within
these hours, no service would be required. This ability to reiarrange
the hours of the customs inspectors in respect to railroads would
enabe the Gorernment to pay for the services of its own offlcerq with.
out an.v very substantial increase in (le Government's l)resent ex.
pense--at least w:th no such irease as wou:d justify a departure
from the wise policy of not permitting customs officers to be paid by
private interests.

It is worthy of the consideration of the Government whether, if
such overtime is paid to customs inspectors in connection with their
services on the railroads, it will not be confronted with similar claims
for postal clerks, postal inspectors, immigration inspectors, medical
inspectors of the Public Health Service, inspectors of the Bureau of
Animal Industry, and employees of the Prohibition Unit. In fact,
as to immigration inspectors and other immigration employees, Rep.
resentative LaGuardia at the second session of the 69th Congress
introduced a bill (H. R. 15338) providing for extra compensation for
these officials.

Senator REED. I have introduced such a bill in this Congress
already.

Mr. THOm. So, there is the danger of its spreading.
The payment to Government inspectors of overtime under the

present law is already onerous. It, however, only covers incoming
traffic from foreign countries. The roads are now threatened with
similar exactions made by Canada in respect to traffic moving from
the United States into Canada. This additional requirement would,
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of course, very largely increase the financial burden on the railroads;
It is to the interest of the public that traffic shall move at the lowest
rates compatible with adequate and efficient service, and it is accord-
ilgly to the public interest that no unnecessary or unjustified expense
be put upon the railroads, to be by them in turn and of necessity
put upon the traffic which they carry, or to be reflected in impaired
service. This consideration aifords an additional reason why there
should be no departure, as to the railroads, from the wise policy of
the Government to refuse to permit private interests to pay com-
pensation to Government officials-especially customs officials.

The customs laws were framed when the business of the country
was conducted during daylight hours, but the commerce of the
country is now on a 24hour basis. Inspection is necessary to pro-
tect the revenues of the United States by preventing smuggling.
in all fairness and justice, a particular interest such as the railroads
should not be asked to bear a financial burden for service that is
not of interest to them or that they can not control, but is of direct
interest to and for the protection of the citizens of the United States
at large. The cost should be met through the mans of general tax-
ation in the same manner as funds are raised for the proper conduct
of all other departments .1 the Government.

9. This subject has been presented to the Secretary of the Treasury
in substantially the same form as that presented in this memorandum.
In response to this submission Hon. A. W. Mellon, Secretary of the
Treasury, under date of January 4, 1927, addressed a letter to Mr.
G. F. Snyder, legal representative of a number of the railroads
involved, a copy of which is hereto attached, which concluded with
the following paragraph:

Considering the general Government policy that private interests should not
pay for governmental services and also considering the modern conditions in
connection wJth the movement of railroad passenger and freight trains at
night I am of tLe opinion that the Customs Service should be in a position to
f'irnish 24-hour service, including such service on Sundays and holidays, to the
railroads crossing the international borders and that the railroads should.not
be compelled to pay for the services so rendered by the Government employees.

And on April 9, 1928, the Hon. Ogden Mills, Acting Secretary of
the Treasury addressed a letter to the chairman of the House Com-
mittee, as follows:

DEAB Ms. CHAIRMAN: I have your letter of the 21st ultimo, transmitting a
copy of H. R. 12103, a bill to anend section 561 of tie tariff act of 1922.
The proposed amendment is to abolish the payment of extra compensation to
customs employees in connection with overtime service rendered in connection
with traffic by railroad trains arriving from contiguous foreign territory.

Under the terms of the proposed legislation trains carrying imported mer-
chandise into the United States from contiguous foreign territory, or exporting
certain classes of merchandise to contiguous foreign territory, would be exempt
from the payment of extra compensation for overtime services, whereas trains
carrying bonded merchandise arriving from places other than contiguous for-
eign territory would be compelled to pay extra compensation for these services.
Although the merchandise may be of the same character in both instances, the
operation of the proposed legislation would result in a discrimination against
railroad companies carrying bonded merchandise arriving at the seaports and
destined to Interior points. Also customs officers and employees would be
required to perform identical services at some ports without extra compensa-
tion, whereas at other ports overtime would be allowed. This situation would
seriously affect the morale of the service and is objectionable. If It is the
Intent of th proposed legislation to (.xeinpt railrond trains from the payment
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of the extra compensation for overtime services, It. s my opinion that the law
should be specific in this respect. The language contained In the proposed legs.,
latlon Is controversial and would, I believe, result in considerable confusi0h
It is suggested, therefore, that the proposed legislation be amended ,by strike
out all after the word " by," In line 12, and the word "" territory," in line j1,
on page 2, and inserting in lieu thereof the following: "ferries and railroad
trains."

Senator WATsoN. How is that?
Mr. THoM. He suggested that the word "railroads" be strike

out and "ferries and railroads" be put in.
Senator SHORThD0E. That was a special bill that was introduced
Mr. THoM. Yes; that was a special bill. (Continuing:)
Considering the general policy of the Government that private Intereeb

should not pay for governmental services, and also considering the general
conditions in connection with the movement of railroad passenger and freglt
trains at night, it Is my opinion that the Customs Service should be in a ps.
tlon to render a 24-hour service, Including such services on Sundays and holb
days, to railroads and ferries, and that such transportation- companies.shoul4
not be compelled to pay for the services as rendered by the Government
employees. To provide this service by the Government would require 142
additional employees, at a total cost of $288,650.

It may be added that the Director of the Bureau of the Budget advised that
the proposed legislation is not In conflict with the financial program of the
President.

That was presented to the House.
Senator SMooT. Is that all, Mr. Thorn
Mr. THoM. No, sir; not quite.
And provisions to cover the suggestions were inserted in the House

bill with this comment in their report-I am reading from page 170
of the House-report:

Under the present law customs employees are entitled to extra compensation
for overtime services rendered In connection with the lading or unlading of
vessels or vehicles on Sundays or holidays, or at night. Your committee
recommends that the provisions of law authorizing this extra compensation
should not apply in respect of services rendered In connection with railroad
trains or ferryboats, or international bridges or tunnels.

The general policy of the Government undoubtedly is that private interests
should not pay for governmental services. Furthermore, vessels engaged in
foreign trade do not generally move on any given schedule nor with any cer-
tainty as to the time of their arrival. Consequently it is Impossible to make
alignment of customs officers with any confidence as to the time during which
they will be called upon to serve. The delay to vessels while in port is a matter
of great expense to their owners and these owners are willing to pay for extra
services by Government officials in order to avoid delay and reduce demurrage.
On the other hand, railroad trains and ferries move on definite schedules, aht
traffic over bridges and through tunnels is more or less continuous. Private
interests are not involved in connection with the movement of such transporta.
tion facilities to the same extent as In connection with vessels. It Is rather
the public interest that requires dispatch in such cases. Your committee,
therefore, believes that, considering the policy of the Government against pay.
meant for governmental services by private interests and the general conditions
In connection with the movement of trains, ferryboats, and vehicular traffic, the
customs service should be prepared to renger a 24-hour service and Sunday
and holiday service to these transportation facilities, without requiring pay.
ment therefor by private parties.

Appropriate provision was made in the House bill to cover that, but
by a motion on the floor, without any debate and without any reason
being given, that was struck out. That is the reason for our appear.
in ore you now, so as to bring the matter afresh to your atten-



SPECIAL AND ADMINISTRATVE PROVISIONS 511

tion and ask you to insert what the House reported upon favorably
but afterwards excluded.

It may be, Mr. Chairman, that there may be some argument sub-
mitted here to which I would like to file a brief note in reply, and
I ask the privilege of doing that, if such an argument is made.

Senator RFw. Mr. Thom, if your last scheduled train was due to
pass through the frontier at 11 o'clock at night and you decided to
send down a special freight at 4 o'clock in the morning is it fair
to the men concerned or to the Government that you should rout
them all out of their beds to come and make that inspection in order
to accommodate you and let that special go through

Mr. THOM. It depends upon whether that special accommodates the
public more than it does the railroad. If it was a mere matter of
private interest, that would be one thing.

Senator REED. You can not put that into a law.
Mr. THOM. I know you can not.
Senator REE. But might 'we not very well provide free service

for regularly scheduled daily trains?
Mr. Tnom. I think so.
Senator REm. If railroad trains or ferryboats, or international

bridge or transoceanic liners wanted to come in at other times, at
the middle of the night, and rout you out of bed, they should pay
for theprivilege.

Mr. THoR. Your suggestion is that where there is a regularly
scheduled train, night or day, the Government should pay for that
inspection?

Senator RE.w. Yes; they should have men stationed there.
Mr. THoM. But where there is an exceptional condition introduced

by a special train that that ought to receive special considerationI
Senator REw. Precisely.
Mr. TH oM. That is your suggestion, and it seems to me it has merit.
Senator SACKEIT. What would you do with busses on the high-

ways?
Senator RED. -If a bridge is open or a highway is open 24 hours

a day it is the Government's duty to have men stationed there. That
is the way I look at it.

Mr. Tnom. There is a great deal to be said in favor of that.
In the case with me is Mr. Snyder, who seems to think the Secre-

tar of the Treasury said there should be 24-hour service. I do not
understand you to say anything to the contrary to that.

Senator R w. This responsibility is ours, not his.
Mr. Tiom. But I am referring to my friend.
Your suggestion covers a 24-hour service for scheduled trainsI
Senator mmxm. Yes.
Mr. THoM. That is the point I wished to make.
Senator RlT. Precisely.
Mr. THom. But if at any time, day or night, in that 24-hour period

there are extra trains, creating an unexpected condition, you think
that ought to be provided for speciallyv?

Senator REm. Precisely, if it necessitates the payment of overtime
by the Government to these men.

Mr. THxo. It seems to me in that case there is a great deal of
merit in your suggestion.
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Mr. Snyder is here representing some of these railroads that haiv
special service across the international frontier, and he may take a
entirely different view on that matter, but I am saying that there
seems to be merit in what you say.

Now, Mr. Snyder, have you any objection to that?
Mr. SNy"mI. No.
Mr. THOM. He does not dissent from that either.
(Mr. Thorn subsequently submitted the following memorandum:)

WASHINGTON, D. C., July R2, 1929.
Hon. Rom SMOOT,

Ohairman Finanoe Ciommittee, Unted Sltates Senate,
Washington, D. 0.

Dzu MR. CHAIRMAN: When I appeared before your committee Wednesday
July 17, to request an amendment to section 451 relieving the railroads from
payment of customs overtime, I was given permission to file a brief if I should
desire to do so.

It seems to me that the history of customs legislation and the past application
of the laws are not determinative of the question here involved. The question
is, shall the Government or shall private interests pay Government employees;
and if the latter, to what extent.

Perhaps the whole matter can be settled without further discussion if all
parties in interest can agree upon an amendment to the law.

When the amendment was pending before the House, Mr. W. H. Bond,
president of the National Association of United States Customs Inspectors,
sent to the members of the Ways and Means Committee a memorandum (copy
attached hereto) in which he said:

"However, It is possible and easy to accomplish all that is asked in the
railroads' brief or that is referred to in the committee's report: That is, the
free and unhampered traffic across the frontiers according to schedule and with.
out expense to the transportation companies; and at the same time to safeguard
the interests of the Government's employees and insure them the same humane
conditions of employment enjoyed by employees in private industry..

"The enactment of subsection to section 451 Is quite agreeable to the inspec.
tors if it does accomplish that and does not bring down upon them the onerous
and discreditable conditions prevailing before the overtime law of 1920 became
effective. To that end, it Is respectfully suggested that in place of the language
now in the bill the following should be substituted:

"' Smo. 451: (b) Railroad passenger trains, ferryboats, and passenger traffic
over bridges or through tunnels entering the United Stiites from contiguous
foreign territory shall not be subject, at such places of entry, to the overtime
provisions of this section; provided, however, that customs supervision shall
be so maintained at such places that no customs officer or employee shall be
required to be on duty more than 48 hours in any one week.'"

If your committee believes that 'compensation for exceptional and special
service should be paid by carriers, I respectfully submit that the amendment
proposed by Mr. Bond might be acceptable if three changes are made in it.
These changes would appear to be In accord with the views indicated by Senator
Reed at the hearing.

It Is suggested that the word "passengers" in the first and second lines of
the amendment proposed by Mr. Bond be stricken out and that In the first
line the word, "and" be Inserted after the word "trains" and that the word,
"runatng on regular schedule" be Inserted after the word "ferryboats," so
that it shall read as follows:

"Su&. 451 (b). Railroad trains and ferry boats running on regular schedule,
and traffic over bridges or through tunnels' entering the United States from
contiguous foreign territory shall not be subject, at such places of entry, to the
overtime provisions of this section: Provided, however, That customs super-
vision shall be so maintained at such places that no customs officer or em-
ployee shall be required to be on duty more than 48 hours in any one week."

If I understood Senator Reed correctly, he suggested that the Government
should *pay its own employees for services In connection with freight and pas-
senger trains running on regular schedule, but that the carriers should pay for
unexpected, exceptional and special services In connection with trains not run-
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Ding on regular schedules. Of course, there is no reason why regularly sched-
uled freight trains should be treated differently from regularly scheduled
passenger trains, and the amendment above proposed avoids this.

The amendment with the three changes, here suggested, would be acceptable
to the railroads, if the committee takes the position that Government employees
should be paid by the carriers for any part of their services to the Government.
In my testimony before the committee I expressed my views on this question
and quoted the views of the Secretary of the Treasury. I shall not take your
time by further elaboration. However, the committee may be interested in
a letter written by Henry H. Curran, immigration commissioner of the port of
1vew York, when a bill proposing similar compensation to immigration em-
ployees was under consideration five years ago. The following is quoted from a
letter written to Representative Albert Johnson by Mr. Curran under date of
February 19, 1925:

"S * * This proposal came up a year ago, was rejected by your committee,
and did not pass.

"The measure is just as vicious now as It was then. The adoption of it
would be a body blow to good administration of the Immigration Service at
his port.
"I am responsible for such administration, and I beg that Congress will not

disrupt a good machine by injecting this indefensible innovation.
"As a general proposition, immigration officials must deal at arms' length

with steamship companies. The interests of these companies and our country's
policy of thorough examination and limitation of immigration are directly
contrary to each other. Government employees must be paid by the United
States Government and not by the outside commercial concerns with whom
they deal, such as steamship companies. No man can serve two masters.
There would arise a distinct temptation to employees to devote special interest
to late examination, so that they would receive their overtime pay. Further-
more, such late examination is bad examination, because conditions do not
permit thorough inspection." * * *

The amendment proposed by Mr. Bond to provide service only at the border
at the expense of the Government will, I am informed, diminish by two-thirds
the cost to the Government as estimated by the Treasury Department. I am
advised that the survey conducted by the department resulted in the conclusion
that to provide 24-hour service for railroads would require 142 additional em-
ployees at a total cost of $288,650 and that about a third of this amount would
he required at the border and about two-thirds at points elsewhere than at
the frontier-mostily at the piers in the New York district. Of course, these
services at seaboard points, in connection with the lading and unlading of
trains at the piers, could Justly be ranked more as special services than as
scheduled services. Mr. Bond's amendment, it will be noted, deals only with
trains, etc., entering "from contiguous foreign territory" and not with practices
at other points.

In answer to a question Mr. Bond stated that the cost to the government in
providing 24 hour service by eight hour shifts would be much greater than
the overtime now paid by the railroads. A few figures will show that this is
not true. If the average pay of a customs employee is $8 for an 8-hour day,
the overtime paid by the railroads for eight hours nights, Sundays, and holi-
days is $16 additional. The Government would not be required to pay such
exorbitant rates, but would arrange eight hour shifts to meet traffic conditions.
At some points 24-hour service would not be required. The Treasury Depart-
ment can quickly give an estimate of the cost of furnishing service only along
the Canadian border.

Overtime does not shorten the hours of employees. It merely permits them
to receive more pay for the hours worked. Nor does overtime discourage in.
spection nights, Sundays, and holidays. I do not know of the schedule of a
single freight or passenger train that has been changed to avoid overtime.
Public demand and traffic conditions control the movement of trains, and this
also is one reason why customs inspection is for the benefit of the people rather
than for the carriers.

Mr. Bond's statement filed with the Ways and Means Committee reads in
part as follows (Hearings, Vol. XVI, p. 10285) :

"* * * Customs officers render no service whatever to transportation
companies either by day or by night. Their service is entirely to the Govern-
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ment, and they are performing the duties prescribed by law and departmental
regulations relating to the Importation of merchandise, and no others. * 0 I
Tis is most Important, for there appears to be a widespread Imupress~ion that
the custont officers are, during those extra hours, doing something for the
railroads, whereas the exact opposite is the case. * * *"

This statement emphasizes the soundness of the view that, as the servlcf
are to the Government, the Government should pay for them.

Answering a question of Senator Walsh, Mr. Bond testified that the very
Treasury officials who helped draft the amendment Inserted by the Ways and
Means Committee had,changed their attitude after he had talked to them and
tio longer favored the amendment.

If by this statement Mr. Bond Intended to be understood as stating that te
Treasury officials referred to had changed their attitude in respect to who
should pay for the overtime, I am advised that lie is utterly mistaken. Ac-
cording to my information, which the committee can readily verify, the Treasury
officials still adhere to their attitude that the Government should provide for
the payment of its own inspectors, but that the change should not deprive the
men of payment for overtime, such payment, however, to be made by the Gov.
eminent and not by the carriers. It is difficult to conclude that an attitude so
deliberately taken and so clearly expressed by both the Secretary of the Treas.
ury and afterwards by the Assistant Secretary, while acting as Secretary, could
have been altered in any informal way and I am assued that no such alteration
has been made.

It will be remembered that the language of the Secretary on this subject was
as follows:

"Considering the general Government policy that private interest should not
pay for governmental services and also considering the modern conditions in
connection with the movement of railroad passenger and freight trains at
night, I am of the opinion that the Customs Service should be in a position to
furnish 24-hour service, Including such service on Sundays and holidays, to
the railroads crossing the international border, and that the railroads should
not be compelled to pay for the services so rendered by the Government
employees."

The expression of the Hon. Ogden Mills, Assistant Secretary, then acting as
Secretary of the Treasury, was In exactly the same terms except that he added:
"To provide this service by the Government would require 142 additional em-
ployees at a total cost of $288,650. It may be added that the director of the
Bureau of the Budget advises that the proposed legislation Is not In conflict
with the financial program of the President."

Senators seemed interested in ascertaining the fact whether the railroads
paid the customs employees directly or Indirectly. The employee makes up his
statement of overtime which Is In turn submitted to the railroad officials by
the collector. In most cases the railroad official approves a duplicate copy
and later the employee gets his money via the collector. The money is not
covered into the Treasury of the United States and the employee Is not relm.
bused by the Government, unless the collector may be so considered. While
the inspector thus does not receive his pay directly from the hands of the
railroad, he knows Its source and Is subjected to the temptation, In making his
inspections, to remain on good terms with the person from whom his pay
actually comes and who can, perhaps, affect his interests favorably or adversely.
In any event, the question of where the money comes from does not affect the
main question -of whether the Government or the railroads should pay for
services to the.Government.

There seens to be lack of information as to the pay received by Canadian
employees. The only overtime for which the railroads pay the Canadian
employees is work performed by Canadian customs officers on Sundays, and the
rate for such overtime Is 60 cents an hour with a minimum of two hours. The
men are paid only for the time they work ind not for waiting time as in the
United States. All overtime, other than that for Sunday services, is paid by
the Canadian Government at the rate of 50 cents an hour.

However, Mr. Signor, who represented the Niagara Falls International Bridge
Co. testified that his company had been threatened with exaction of payments
at the Canadian end of the bridge but that the Canadian authorities withdrew
their demand when they found that the company was not paying at the United
States end. This bears out our statement that Canadian employees will demand
that they be placed on an equality with those on this side of the border.
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As stated before the committee the burden is now sumolently onerous, but
if extended to other classes of Government employees, and If similar compel.
Mtlon Is demanded by Canadian employees, the expense will be serious.. The
question is otie of policy which should be determined at this time.

Respectfully submitted. Amn P. THoM,
General Counsel, Aeaoolation of Raiway Beoutft ea.

STATEMENT OF DEAN LUCKING, REPRESENTING THE WALKER-
VILLE & DETROIT PERRY CO., DETROIT, MIOH.

(The witness was'duly sworn by the chairman.)
Mr. Lucmmo. Mr. Chairman and gentlemen, I want to take only

two or three minutes, as I must leave to-night; but I know that Mr.
Bond will say something in the morning that I would like to answer,
so I will answer right now the argument that he advanced here just
a few moments ago.

The CTXAMA: . If yOU want to wait until to-morrow morning,
you may.

Mr. LucMoNG. I would rather speak for two or three minutes now
and then go home.

What was presented before this committee was presented to tho
House, and then very much to our surprise the House provision, 451
(b) was eliminated and striken out just before the bill was passed;

suppose that was on Mr. Bond's brief. I can not conceive of any
other reason. There was no other opposition except the inspectors.
The inspectors made the claim that the customs administration could
change this law, could just put on 8-hour shifts; and it would not
cost us anything and that justice could be done.

We have been struggling for upwards of five years to have what
we think is right, and apparently we have no other recourse than to
appeal to this committee right now to change the law.

Senator ING. You represent a ferry company
Mr. LucKiNo. I represent the Walkerville & Detroit Ferry Co.,

which is a little less prosperous than the Windsor Ferry. It has
been with great difficulty th at we have kept our ferry going in past
years. The last two or three years it has been more successful. If
the Canadian Government should file suit against the Americar.
Government, as it is threatening to do, and we are affected in con-
nection with the payment of overtime, I do not know how our ferry
will operate.

That is our proposition. We have no other recourse than to ask
the active help of Congress in changing this law, because Mr. Bond
may tell you that the features of the law are such that the depart-
ment itself can remedy this situation. I earnestly submit that the
past usage has been such that we will not have any success on that
ine. In fact, I called up the commissioner's office this morning and

got no assurances of any help whatsoever. They Just put it right up
to Congress. So I am leaving the matter here with Congress.

Senator REw. Do your boats run on schedule?
Mr. LUCKINo. Yes; absolutely, Senator. All that is required is

that the men work six days a week, eight hours per day, whatever
their shifts may be.

The CiAIRMAN. Do you run all night ?

515
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Mr. LuctNo. No; from 5 or 6 in the morning until about 11 atnight.
-Mr. Lucking subsequently submitted the following memorandumn)

DzmozT, MZoJ, July 20, 1#.
Bon. BmW SMOO,Mo

Chaairman Finawe Oommittee, United Otatee Sexate,
Waehngton, D. 0.

Dusa Sm: Having been advised that Finance Committee granted ferry co*.
panies opportunity to file memorandum on customs overtime matter, we desire
to emphasize that congressional legislation seems indispensable to remedy the
situation that was called to the attention of your committee Wednesday last
Our boats run on regular schedules, constantly unloading passengers and vehi.
oles, but requiring continuous customs inspections service in manner similar
to a road or bridge or tunnel, and now that we face competition trom bride
and tunnel companies, which pay no overtime whatsoever, we ask relief fro'
payment of the large sums mentioned at the hearing. The Injustice is p tent
which requires ferries to pay overtime and fails to have the same requirement
from competing bridge and tunnel companies.

We have made years of effort to have the commissioners of customs issue
administrative order abolishing overtime payments, but with no success. Ac.
cordingly, we have no alternative but to ask Congress to correct this practice that
constantly threatens our very existence. Furthermore, as the hearing di.
closed, there is the constant temptation, while the customs overtime law Is
In force, for not only other departments of our Government but for the Canadian
Government as well tp impose similar exactions.

It is striking that American ferry companies, owning American-built bos
and paying American income taxes are treated more "considerably by the Cana.
dian Government than by their own Government. The reason that started the
practice, namely, that shippers docking at unusual times and requiring unusual
services of men already tired by a day's labor should pay for such services
does not apply to our situation, and we respectfully submit that this should
be recognized by our Congress as well as by Canada.

Yours very truly,
WILS oN W. MILLS,

For Windsor d Detroit Ferry Co.
DnN Lucxiqo,

For Walkeroille d Detroit Ferry Co.

STATEMENT OF WILON W. LLS, DETROIT, MW0H., REPRESENT.
ING THE DETROIT AND WIDSOR PERRY C0.

(The witness was duly sworn by the chairman.)
Mr. Mmis. Mr. Chairman and members of theicommittee, in view

of Senator Reed's statement of a few moments ago as to his view as
to the attitude of the committee, I will be able to cut down what I
had to say to a very few remarks.

I am appearing on behalf of the Detroit and Windsor Ferry Co.,
which operates continuous service across the Detroit River to
Windsor.

There are two items only about which I wish to speak-first, as to
the injustice, as I see it, of the present law. I

We are soon to be placed in competition with an international
bridge and also a tunnel, both running to Ontario from Detroit.

As the present law stands the ferry company has to pay overtime
to the customs employees. The overtime amounts to a very consider-
able sum per year.

Senator Couz, xs. How much?
Mr. Mimvs. In our case, Senator Couzens, the Detroit and Windsor

Ferry Co. paid $18,575 overtime at Detroit.
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As I say, we will be in direct competition with the bridge afid the
tunnel. Under the present law, as construed by the Supreme Court
of the United States in International Railway Co. v. Davison 257
U. S. 514, the tunnel company and the bridge company will not have
to pay any overtime at all. The act provides that the overtime shall
be paid by the vessel or other conveyance.

The Government made the claim in this International Bridge Co.
case that a tunnel-or, ii that case; a bridge, though, in my opinion,
a tunnel would be the same-was another conveyance.

Senator SHonmmoo. The law uses the word "vehicle."
Mr. M;u. Vessel or pther conveyance.
Senator REw. They might take so many cents from every motor

car that passes.
Mr. Bn;s. They might. But under the wording, which was

"vessel or other conveyance," the Supreme Court held at that time
that a bridge company was not a vessel or other conveyance and
exempted them from the payment of overtime. The Government had
to bear that themselves.I ask is it fair to the Detroit & Windsor JFerry Co. and to the other
ferry companies in Detroit, which will be in direct competition with
a bridge and tunnel, to impose upon our company the burden of
payment of overtime to the customs employees and not impose the
same burden upon the owner of the bridge or the owner of the
tunnel I

Senator Ramp. Your boats run on regular schedule?
Mr. M Ls. Six-minute schedule day and night, at all times. They

carry between 15,000,000 and 20,000,00 people across the river every
year.

The only other item which to me illustrates the injustice of the
present act arises at Sault Ste. Marie, Mich., where there is a ferry
across the Ste. Marie River to Ontario.

The ferry company up there pays the customs overtime as long as
it runs. However, about three months of the year the Ste. Marie
River is frozen pretty solidly and automobiles and foot passengers
come across on the ice. At that time the ferry company has nothing
to do with. the overtime compensation and the Government has to
make its own arrangements for it.

As soon as the river opens up and the ferry company up there can
furnish heat and light and office space and warmth and everything
else, and when they can direct the traffic right in front of them,
then, as an incident to that, the ferry company has to assume this
burden of the overtime compensation, which, to my mind, is abso-
lutely wrong.

In view of Senator Reed's remark I have nothing further to sy
except to ask your permission, Mr. Chairman, to file a communication
from the Inland Water Lines Association, dated July 9, 1929, and
also a clipping from the Washington Post of July 15 relative to the
stranding of a large number of automobiles in Windsor over the
14th when the customs and immigration men refused to work because
they felt they did not have sufficient notice of work. -
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(The clipping referred to is as follows:)

TouSISTs SInD= or OnI-AWS ACT

OCCUPANTS OF 200 CARS STAY IN'CANADA OVERNIGHT AS AGENTS QUIT FO DAY

WINDSOD, ONTARIO, July 14.-Occupants of more than 200 automobiles fro;
the United States were forced to remain In Canada last night because, It was
charged, American Immigration and customs officials would not work overtime
without four hours of rottenn notice.

The visitors staged a demonstration when the Detroit and Windsor feny
halted its service for the night. Horns In the line of automobiles extending fo
several blocks were blown despite attempts of police to stop the disturbanm
Most of the stranded tourists slept In their cars and many went to the police
with protests.

Officials of the ferry said today that they were willing to continue to operate
boats until all of the United States cars* had been taken to Detroit. They
charged, however, that American Immigration and customs officials declined to
serve overtime without four hours' written notice.

Police have recommended that all-night ferry service be-maintained dura*
the tourist season.

Senator KINo. Did I not have some correspondence with regard
to this matter, and I offered a bill to cover it

Mr. Mmu. You did, and very kindly so. We had considerable
correspondence. We also had considerable correspondence with Sen.
ator Need regarding. the same bill in the Immigration Service, which
'is now pending in the Immigration Committee of the Senate.

Senator RxD. I think the things should be handled in the samewa .
r.. Miz. Absolutely.

The overtime payments would practically put us out of business, if
we had to pay the immigration overtime, because there are so many
more immigration inspectors than customs inspectors.

I also wish to call attention to the fact that your bill-and I am
unalterably opposed to the principle of the carrier paying any por.
tion of the overtime-discriminates against us. If the analogy of the
Supreme Court decision carries into your bill, as I believe it does
The tunnel company and the bridge company are exempt from pay.
ing this immigration overtime and our company will have to pay it.

Senator REED. I realize that. The form of the bill is not final by
any means.

(Mr. Mills subsequently submitted the following memorandum and
brief:)

DErOIT, July 20, 1929.
Hon. Rum SMo0T,

Senate Committee on Finance,
Senate Building, Washington, D. 0.

Dma S6vioa SMooT: Will you be good enough to consider this letter and
make It a part of the record of the hearings of the Senate Committee on
Finance regarding customs overtime. I may still be considered as being under
oath.

I understand It was stated to the committee that no amendment was needed
to the present customs overtime act and that the commissioner only needed
additional appropriation to render 24-hour service so that the ferry carrier
would not bear any portion of the cost thereof. This statement In and of
Itself Is probably correct but there are two practical matters to be considered:
First, we have been endeavoring to have the Commissioner of Customs take
care of this matter of overtime since 1924. He has taken care of It as to week
days but it has not been taken care of as to Sundays and holidays. If It were
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done by an appropriation, an appropriation would be necessary every two years-
why not cover it in the act itself and put the burden of paying overtime where,
in my opinion, it belongs, directly upon the Government and not upon the 24-hour
carrier. I think the theory of putting the charge on the carter, even if by
administrative order and by appropriation, the actual cost is borne by the Gov.
ernent, is wrong because as was said at the hearings, the railroads, ferry,
bridge, and tunnel companies are rendering 24.hour service and the cost for
that should be placed directly where it belongs, that is, upon the Government.

Yours respectfully,
WAhON W. MILLs.

BRIEF OF THE INLAND WATER= LINve AssocIATION, CLEVELAND, OHIO

To the Member8 of Jongre8s, Waohington, D. 0.
GENTLEMEN: We respectfully call your attention to one feature of proposed

legislation now before your body, and request your earnest consideration thereof.
The Inland Water Lines Association has as members most of the passenger

and package freight-carrying ships along the Great Lakes, some of whom trade
to Canada, and are therefore dealing with customs, immigration, and naturaliza-
tion employees.

Sections 449, 450, and 451 of the tariff act as passed by the House and now
before the Senate Finance Committee embody the proposition of not handling
goods, wares, merchandise, or passengers on nights, Sundays, or holidays,
except under special permit, and then that the owner of the ship transporting
shall pay all overtime of customs officials when working during these periods.

There has also been Introduced in Congress H. P. 3309, providing for pay-
meat of similar overtime to -immigration and naturalization employees.

WTe respectfully submit that where lines are operating on a regular schedule
provision should be made by the Government to take care of the pay of its
officials without calling on owners of steamers furnishing such service. We can
see where in some Isolated case a ship comes in unexpectedly and Is not a
regular trader, and she wants to be unloaded or loaded for her own convenience
to save the delay of nights, Sundays, or holidays, she should pay for such
service when men are detailed down to her In order to save the delay to her;
but a different situation obtains when a regular line of ships Is running on
regular schedule and probably operating night and day, as well as Sundays and
holidays, carrying passengers, such as our ships, and when the traffic Is for
the benefit of the traveling public and the service is demanded by such traveling
public. Under such circumstances it Is not an Isolated case, occurring rarely
and only at intervals when the ship wants the service for her own convenience,
but is a regularly established route, running on regular schedule and serving
constantly, and the traveling public must be served nights, Sundays, and
holidays, as well as any other time.

When this is the situation, it seems to us that the Government should make
a provision for two or three or whatever watches are necessary to maintain
the service, especially when it is to carry out the Government's regulations
in reference to customs, immigration and naturalization, and it is for the pur-
pose of enforcing its own laws that these men must be on the.Job. Take a
ferry company, for instance, serving practically constantly, probably with more
people traveling on nights, Sundays, and holidays than at any other time, it
would seem that there would be no vaid reason why the Government should
not make provision for its customs, immigration and naturalization officials
on the Job, without the necessity of the owner of the particular steamboat line
constantly paying overtime.

Take as an illustration one of our members, tie Detroit and Windsor Ferry
Co., operating, as the name indicates, a large fleet of ferries between Detroit,
Mich., and Windsor, Canada. The traffic is heavy at practically all times, but
is heaviest evenings, Sundays, and holidays. The service is furnished the year
around by the finest kind of ferry steamers, at a fare of only a nickel.

The present law provides for overtime for customs employees, but contains
a provision "that in those ports where customs working hours are other
than those hereinabove mentioned the Col sector of Customs is vested with
authority to regulate the hours of customs employees so as to agree with pre-
vailing working hours in said ports," and at Detroit the Collector of Customs
has ruled under this authority that overtime only applies to Sundays and legal
holidays. The overtime amount is two full days' pay for every eight hours.

I V
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Twenty-four customs officers are employed on Sundays and holidays, and Ia
1928 the cost to the ferry company for overtime, for Just Sundays and legal.
holidays, was $13,575.92.

Fifty United State§ Immigration inspectors are employed at the Detroit
terminal of the ferry company, and if the bill passes in reference to overtime
as to them, and it is restricted to Sundays and holidays the same as now
prevails in the Customs Service, the average rate peid for eight hours' overtime
Is $12.05. Fifty men would mean $802.50 for every eight hours. There are I9
Sundays and holidays, so that the overtime for one 8-hour shift would be
59 by $602.50, or $85,547.50 overtime per year. The proposed bill as to Immi.
gration and naturalization employees vests no authority in anybody to deter.
mine what is overtime, such sks now prevails as to customs, so that it will have
to be nssumed that from 5 o'clock p. m. to 8 o'clock a. m. would be considered
as overtime, and If all of this time, which we might refer to as nights, is
figured in with Sundays and holidays, it would Just simply abolish the business,
as no ferry company could operate and pay this excessive overtime.

We understand that no such overtime is paid to customs employees at internal.
tlonal bridges nor at tunnels, and we respectfully ask, why discriminate against
steamboat companies that are operating on regular schedules both as to time
and route and rendering constant service. They are practically the same. as
a bridge or tunnel connecting the same points, and in fact both bridges and
lunnels are now projected across the Detroit River between Detroit and
Windsor, so that the ferry company will have to meet such competition.

Canadian customs employees were formerly paid overtime for Sundays, and
the transportation companies were called on to pay this overtime, but this was
abolished June 30, 1927, and It was done voluntarily by the Canadian Govern-
ment, so that the transportation companies are no longer called upon to pay any
overtime In Canada, and this Is also true as to the Canadian immigration
employees.

We have a long border between ourselves and Canada and presumptively at
least, customs employees, immigration employees and naturalization employees
are or should be constantly on watch along this border for the enforcement of
the Government's laws. Who pays their overtime, and Is it fair to make a
steamboat company pay such overtime when it concentrates this traffic all at one
point, furnishing accommodations to the various governmental employees, mak-
ing it easy and convenient for them to carry out their duties, when apparently
no other method or means of transportation Is saddled with such expense?

We respectfully submit that the Government should make such provision as
is necessary for three watches of eight hours each, if that Is necessary, to
look after the enforcement of Its own laws, and should pay for the same where
a steamboat company is operating on regular route and schedule so that the
service is always at the same places and at the same hours.

Very truly yours, INLAND WATER LINES AssocIATIoN,

By F. L. L ox , &oretargy.

STATEMENT OF BASIL ROBILLAID, REPRESENTING THE INTER-
NATIONAL RAILWAY 00, NIAGARA PALLS, N. Y.

lfnoludinc oo. 401 (b) and o 454]

(The witness was duly sworn by the chairman of the committee.)
Mr. RoBiLLA A1. Mr. Chairman and gentlemen of the committee, I

represent the International Railway Co., the owner of two bridges at
Niagara Falls, N. Y.

The compensation for overtime, while not handed in money by
the carrier to the employee, is handed to the employee by the col.
lector pursuant to a bill, so the employee makes up the bill for his
overtime and which under the provisions he knowns will be handed
to the carrier. It is almost as direct as it can be without the actual
transmission of the money.

We operate two bridges at Niagara Falls. I do not want to put
these pictures into the record, butl have them here for the members
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of the committee. They are two short bridges, about a -thouiand
feet in length, a part of the Gorge Railway and the International
Railway System at Niagara Falls.

Those bridges are open 24 hours a day the year round.
Prior to 1920 continuously we have had 24-hour service upon those

bridges by customs officers and immigration officers.
In 1920 Mr. Bond, the head of the Customs Employees Union

drew a bill which was introduced by Senator Calder, which provided
that a special license to unlade should be procured by persons who
were maintaining transportation systems, and in order to get that
special license from the Collector of Customs for unlading cargoes
and passengers we were called upon to pay salaries or customs
officers at overtime rate on Sundays and holidays and at night; we
were required to put up a bond of $50,000. It went to $100,000, I
think.

Upon advice the International Railway Co. declined to pay it
because it was not a carrier; it ran a bridge with trolleys on it.

The collector threatened to close the bridge and, I think, set July
1 as the date when he would put a guard and a gate there and let
no one come into the country unless we paid double time for night
service and double time for Sundays and holidays, and, as I read
the bill, quadruple time for night service on Sundays and holidays.

That item of expense for these two bridges would run $41,971 a
year for customs alone.

If Senator Reed's bill putting the immigration upon the same fav-
orable terms were put in it would add about $67,000, because their
salaries are larger and there are a greater number of men, running
the item to $109,657 a year for overtime salaries to the customs and
immigration officers.

We got an injunction and went to the Supreme Court of the United
States, and our position was sustained and the injunction was made
final.

Thereupon, in 1922 before the Committee on Commerce of the
Senate, hearings were held upon a similar customs bill, a bill similar
to the customs clause contained in section 415 (b). As this bill was
reported to the House that subsection was struck out, as has been
said here.

In 1922, as Judge Thorn has said, the tariff act was amended so
that the word "conveyance," which the Supreme Court said did
not include a bridge, was changed to "vehicle,' and the terms of the
unlading statute include passengers.

Thereupon we found ourselves again threatened by the collector
of customs, who said nobody would be able to get off of those cars,
and he would close them out unless we got the special license for
overtime salaries.

We got another injunction, and that is pending now in the Supreme
Court, and has been for five years. We got it below. The appeal
has not been argued.

But there are amendments in this bill which I am convinced face
me with another injunction action and another threat if the bill
goes through with the amendments as they are put in here in sec-
tions 401 and 454. I do not have the page reference.

Senator SwooT. You mean 451?

521
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Mr. RoT . I mean 401, the section on definitions.
Senator BxNGHA.x. That is page 388.
Mr. Roiunx.iAnn Those have been slipped in.
Senator SHoRTwwDG. I would not use that word.
Mr. RoDILARD. I do not mean to use any phrase which would

cast any aspersion upon the persons who sponsored it. But those
are there and they caused me trouble. You will understand that,
because I have already had two lawsuits.

The decision of the district court in the last injunction case, which
I will file with the committee, held that this amendment of 1922 did
not put this tremendous burden upon these two bridges, because the
definition of "vehicle," while it was "any conveyance on land or
air, including aircraft," was evidently intended by the Congress to
permit control of hydroplanes.

And the court also decided that the unlading provisions had noth.
ing to do with passengers. By section 454 the unlading provisions
now have to do with passengers.

So those changes in the law make me feel pretty sure that I will
be faced again with a threat by the collector at Buffalo to close the
bridges and the possibility of more litigation.

The difficulty is that the phrases which have been used, while they
are possibly phrases of common acceptance, have not been judicially
determined and are to a certain extent indefinite.

Senator SmooT. How can you construe the words "but does include
aircraft" in any way connected with the description of carriage or
other conveyance as provided in the existing law?1

Mr. RoBu 1&u. If you please, Mr. Chairman, when we went to the
district court and sought our second injunction it did include air.
craft. That was the only change in definition. The definition had
been changed to include aircraft.

The district court thereupon said, "This change in definition is not
for the purpose of including railway trolley cars upon an interna.
tional bridge but merely to include hydroplanes." And we find our.
selves faced with a possible interpretation of the proposed changes to
directly place this large burden upon international -bridges open 24
hours a dav.

Senator limm. Do they run on regular schedule?
Mr. RoBILLA. They run right on the bridge where passengers pass

in and out 24 hours a day. So the man is there, and he inspects as
the trolley car goes by.

Senator SmooT. Do they run on regular schedule?
Mr. RoBILAR. Yes, sir.
Senator SMooT. This is what the House says with regard to air-

craft [readifig]:
Aircraft have been excluded from the definitions of "vessel" and "vehicle"

in view of the provisions of the air commerce act of 1926, authorizing the
Secretary of the Treasury by regulations to apply any provisions of the customs
laws to aircraft.

Mr. RoBnmiRi. Yes; that is quite correct. That is the reason that
change has been made from the House standpoint. But I am trying
to have the committee realize that I will be faced again by a threat
to close these bridges upon the idea that Congress has again changed
the law so that this wgrd " vehicle," the word "' aircraft "having been
excluded, does mean the little trolley cars on the International Bridge.'

Ir
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Senator RB_. If we provide for free service for. all the, time, a
bridge is regularly opened, or trains or ferryboate. come in regularly
scheduled, or what not, that will take care of you, will it not.

Mr. RoDuxI . If you provide for free service.
In the act of February 11, 1920, ,you provided that the Secretaryof the Treasury shall fix certain compenations.
In relation to customs acts in the past the phrase "the Secretary of

the Treasury shall fix compensation" for appraisers at Boston, at
Philadelphia, special agents of the Treasury or temporary laborers
has meant shall fix and pay, of course. It was not just a question of
fixing. But it should be specifically provided here that this service
shall be paid for by the Government, when operated on a regular
schedule, or, as we operate, 24 hours a day, whether the service is
rendered at night, on Sundays or on holidays, so long as we accom-
modate the traveling public there that way--and the men are there
on 8-hour shifts, as they have always been. They do 8-hour tricks
of duty, with relief men, who give them one day off a week, as I
understand it.

But I ask, if I can get it, for a definite provision in the bill. We
have been having statutory constructions on this thing for nine years.

Senator Simou nm. What did the court decide a bridge was?
Mr. RoBnu.i. That it was not a vehicle.
Senator R=Do. That a trolley car was-
Mr. Ronnm.iu They decided a trolley car on a bridge was not a

vehicle.
The court will have a chance again, if this goes through as it is

without the section 451 (b), to s y that a trolley car is not a vehicle,
and we will have to pay because we have trolley cars, whereas the
bridge next to ours there does not have trolley cars and does not haveto lpy.Senator SACKEIr. Do you mean to say a trolley car on a bridge is

an aircraft I
Mr. ROBLLAD. No, sir.
Senator SHoRtmDOE. In your case you represented a bridge, did

you; that is, in the'case mentioned ?
Mr. ROBILLARD. We had a bridge with a trolley car on it.
Senator SHORTEIGE Owned by the same company?
Mr. RODILLARD. Yes, sir. It is a part of the circuitous trolley-car

system which displays the Falls.
Senator SmooT. I think we understand exactly what you want then..
Senator SACKmvr. How much did you say the charge was that

would be put on your bridges?
Mr. Rorn uw. If we dot the maximum of the act, if we got

the thing as demanded, under the present service we would be called
upon for customs officers to pay $41,971 a year.

Senator SAOK-r. How much benefit has the prohibition law done
to you to offset that?

Senator Rimw. What do the Canadians do?
Mr. ROBZLLARD. Our records show that we pay the Canadian Gov-

ernment $20 a month for customs service. That is a fee for customs
inspection. And we do not pay them any overtime. That is my
information from our records.
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Senator Somrrmm'. $20 per day I
Mr. $2gl0IAD. $0per month, or $120 a year, as a sort of fee fQr.

having the customs officers at the bridges.
Senator SMomn. How much overtime do they have?
Mr. RoBuaaw. No more than -we have.
Senator SMoor. Do they pay the overtime I
Mr. RoBmLARD. They pay the men their salaries for 8-hqr tricl

of duty. Work at~night is not overtime. It is, a night trick of; duty.
And they pay night duty as they would pay day duty, And fqr
holiday and Sunday duty they pay as they would pay one day during
the week.

Senator SHORTRIDGu. If I understand it, we have inspectors' there
during the 24 hours.

Mr. RoBLLAitD. 'And always have had.
Senator SHORTRUD . But during a certain number of hours your

company was called upon to contribute to the expense?. .
Mr. RoBLAtRD. Not at the usual cost, but sometimes at double and

sometimes at four times the usual expense of the salaries.Senator Kixo. Do we have a greater number of employees there
than the Canadians have?

Mr. oBornAiD. I should say not. I should say that it is about the
same. The Canadian immigration requirement is not so strict as
ours. The Canadian customs is as strict, or more strict. And I
should say they have more men in customs but possibly not so many
in immigration.

May I-also have the privilege of filing some resolutions relating to
this matter Mr. Chairman?

Senator Aoor. Yes; you may do so.
(The resolutions referred to are as follows:)

Faou MInTE or AouS M IZENG OF THE BOARD OF DianaTORs or TB
NIAGARA FALLS ORA B or 01 COMMER'E TUESDAY, JANUARY 17, 19-2, AT
12.15 P. M.

RESOLUTION RE CLOSING OF BRIDGES

Whereas, it has been brought to the attention of the board of directors of
the Niagara Falls Chamber of Commerce that a controversy has arisen between
the United States Government and the owners of two public toll bridges between
Niagara Falls, New York, and Niagara Falls, Canada, and the owners of a
nearby bridge connecting Lewiston, New York, and Queenston, Ontario, whicb
for more than a score of years have been maintained for the use of the travel.
lug public at reasonable rates of fare both jays and nights ind on Sundays and
holidays, and

Whereas, the adjoining cities of Niagara Falls, New York, and Niagara Falls,
Ontario, are visited by hundreds of thousands of tourists annually for the
purpose of viewing the Falls of Niagara, all of whom must pass to and fro
over the said bridges for the full enjoyment of this great natural spectacle and
the citizens of the two cities and vicinities have enjoyed for many years the
uninterrupted means of intercourse which th6 said bridges have afforded, and

Whereas, It is our understanding that further legislation has been introduced
In" the present Congress to require the bridge owners together with railroads
and other instrumentalities of commerce to pay the salaries of Immigration
officers, inspectors and other Federal employees at overtime rates for Sunday,
holiday, and night service. As the tiaid bridges are continuously open twenty-
four hours in each day for traffic, Inspectors at both the customs and Immigra-
tion offices have heretofore been detailed for duty in three eight-hour shifts a
day. This furnishes a unique situation in international commerce which differs
from that of either water or rail carriers whose arrival at international ports
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is an incident of long transportation, as these. international bridges serve as a
continuous conduit for thousands of persons across the international border,
only, and
.. Whereas, the owners of the bridges have stated to this board that they will

be compelled by the imposition of such burdens to close the bridges to traffic
at night, on Sundays and holidays in order to avoid the payment of salaries
amounting to many thousands of dollars a year to Government employees as
such added expense Is not justified by the revenue received upon the bridges.
Now therefore be It

Resoeved, That the chamber of commerce of the city of Niagara Falls depre-
cates and deplores the attempt through existing and proposed legislation to
charge upon private owners the expenses of the general Government of the
United States for the collection of Its revenues and the inspection of persons
desiring to enter the United States and any action by the Government which
might lead to the closing of these International bridges on Sundays, holidays,
and at night, and be it further

Resolved, That this chamber of commerce respectfully recommends to the
Congress of the United States, Its constituent bodies and their committees, that
the public International toll bridges In the city of Niagara Falls and its vicinity
be exempted, as public International highways are, from any part of the
expenses of the general Government by way of overtime salaries of inspectors,
collectors, or other Government employees, particularly because the owners of
the public toll bridges maintain a means of access across the International
border continuously and not merely as an incident to longer transportation and
because the burden to be imposed Is entirely out of proportion to the revenue
received by the bridge owners of tell cents (100) per person per round trip upon
said bridges, inasmuch as the bridge owners have declared their intention upon
the Imposition of any such burden to close their bridges In order to avoid pay-
ment of the same, which is not justified by the revenue which they obtain, and
be It further

Reslved, That this chamber of commerce respectfully recommends that suffi-
cient employees of customs and immigration services be appointed so that no
inspector, matron, interpreter, or other employee shall be obliged to work more
than six In any seven days except in emergencies, and that in the event of
emergencies the United States Government pay to Its emplopees a reasonable
rate of additional pay for overtime services.

I hereby certify that the above is a true copy of the minutes of the board of
directors of the Niagara Falls Chamber of Commerce of Tuesday, January 17,
1922. 

I. D. House,
Secretary, Niagara FaJie chamberr of Commerce.

Signed in my presence this 15th day of July, 1929. MAn WV. MoGntAw,
Notary Public.

BaljDos BrwEN NIAOaA FALLs, NEW YonK, AN VICINrrY AND CANADA

From the minutes of the council at a regular meeting held June 18, 1922.
Meeting called to order by Mayor Thompson at 8.07 o'clock p. m.
Present: Councilmen Chase, Heffelfinger, Jenss, and Woodbury, and Mayor

Thompson-5.
Absent: None.
Upon motion of Councilman Jenss the minutes of the last meeting were

approved as printed in the official proceedings.

SOLUTIONS

By Councilman Jenss: Whereas, there have been maintained for many years
between this city and Its vicinity and the city of Niagara Falls, Ontario, and
its vicinity three public toll bridges, furnishing the only convenient means of
access on foot and by vehicle other than by railroad train to and from the
adjacent portions of tile Dominion of Canada, and

Whereas the owners of those bridges have furnished such means of access
day and night and on Sundays and holidays for many years at rates of fare
which have not been unreasonable and by means adequately built and ade-
quately maintained for the security of the public, and
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Whereas these public toll bridges are used on Sundays and holidays and -at
night by many of the citizens of this community and Its vicinity for passage
to Canada and from Canada and by many Inhabitants of the adjacent portions
of the Dominion of Canada who visit this community and vicinity to patronize
its commercial Institutions and its places of amusement, and

Whereas thereby the spirit of free interchange of commerce, the spirit of
International comity and of friendship between the two nations on either side
of the border and between the two cities of Niagara Falls, which comprises a
joint population of more than 60,000 people, has been promoted to the lasting
good of both commu4ties; and

Whereas by the interpretations of certain existing legislation by the collector
of customs of this district and by the introduction of new legislation In the
present Congress, it is proposed to charge upon the operation of said bridges,
the salaries at double time rate for Sunday and holiday services and at night
of customs officers, Immigration officers, Inspectors, interpreters, matrons, and
public health officers at an expense of thousands of dollars per year; ai

Whereas the owners of said bridges have declared that thereby they will be
compelled to close the bridges on Sundays and holidays and at night and have
expressed their Intention so to close the bridges in the event of the imposition
of such burdens upon them: Now therefore be It

Resolved by this City Oountwl of Niagara Falle in regular sessfon assembled
this 16th day of January, 1928, Thgt this council deprecates and deplores any
attempt to charge upon private individuals and corporations the expenses of the
general government Incurred in the collection of revenues and the inspection
of immigrants; and be it further

Resolved, That it Is the unanimous consensus of opinion of this council that
the said bridges for the promotion of this community and vicinity and for the
promotion of International comity shall be and remain open on Sundays and
holidays and at night; and be it further

Resolved, That this council advocates and recommends to the Congress of
the United States, Its bodies and committees, that the public toll bridges at
the city of Niagara Falls, N. Y., and Its vicinity be exempt from the burdens
of paying customs officers' salaries or Immigration officers' salaries as contem.
plated or otherwise, and be permitted to conduct the business of furnlshing
access across the Niagara River in this vicinity free and unhampered as they
have for many years; and be it further

Resolved, That It Is the sense of this council, and they recommend to the
Congress of the United States, its constituent bodies and committees, that not
only shall no further liability for the salaries of Government employees, or
other Government charges, be placed upon said international bridge owners
but that the present Interpretation of the statutes which place upon said bridge
owners charges for customs officers' salaries for overtime services be eliminated
by an adequate amendment of the statutes to exempt such bridge owners from
paying for such services, or any part of them; and be It further

Resolved, That the mayor and corporation counsel of this city be and they
hereby, are authorized and directed to attend before the subcommittee of the
United States Senate on Commerce at a.hearing thereof to be held January 19.
1922, at 10.80 o'clock in the morning to the end that these views shall be
adequately placed before said subcommittee that said bridge owners shall be
relieved of any additional burdens by way of Federal officers' salaries, and that
said bridges shall remain open for the passage of the public as heretofore.

Yeas: Councilmen Chase, Heffelfinger, Jenss, and Woodbury, and Mayor
Thompson-l.

Nays: None.
Adopted.

STATE OF NEw YOBK,
County of iagara, Ofty of Niagara Palle, ss:

I, George 3. Rlckert, city clerk of the city of Miagara Falls, N. Y., do hereby
certify that I have compared the annexed copies of the proceedings of the
Council of the City of Niagara Falls, N. Y., relating to the bridges between
Niagara Falls, N. Y., and vicinity and Canada with the originals thereof on
file in this office and that the same are true copies of said originals.

In witness whereof I have hereunto set my hand and seal this 15th day of
July, 1929.

[SEAL.] GOo. J. RxcxERT, Oity (Jlerk.
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Mr. Ro L . I will also submit the decision of the court.
(The decision referred to is as follows:) V

DISTHIOT COURT OF THE UNITED STATM, W N DISTRICT OF 1UW YORK

International Railway Co. against Fred A. Bradley, as r)llector of custoras of
the ninth customs district of the United States, etc., et al.

Chon, Chormann & Franchot (Basil Robillard, Esq., of counsel), Niagara
Falls, N. Y., for plaintiff.

William J. Donovan, United States attorney, Buffalo, N. Y., for defendant.
Action for injunction:
HAZEL, DetriOt Judge: The sole question involved herein, as appears by the

pleadings and supporting affidavits upon which the case was heard, is whether
the tariff act of 1922, section 450-451, changed or modified the act of 1020,
amending section 5 of the act of February 18, 1911, so as to require plaintiff,
as licensee, to pay customs officials for their work on Sundays and holidays
at the international toll bridge extending across Niagara River at Niagara
Falls, N. Y., in the operation of trolley cars carrying passengers from Canada
across the toll bridge. The International Ry. Co. v. Davidson (257 U. S. 506)
the Supreme Court decided' that the acts of 1911-20, authorizing special permits
for lading and unlading of vessels and other conveyances, and empowering the
Secretary of the Treasury to fix compensation of officials for their work on
Sundays and holidays, to be paid by the licensee, did not apply to plaintiff nor
to the operation of its passenger trolley line of cars; and that the amendment
relating to overtime work by customs officials and payment of extra compen-
sation in connection with lading or unlading of cargo or examination of passen-
gers' baggage did not apply to arrivals from Canada on plaintiff's trolley cars.

Prior to 1911 vessels arriving at a port of entry would not be unloaded until
daytime because of the absence of customs Inspectors. The Act of Feb. 8,
1911, authorized lading or unlading cargo at night but required special license
so to do from the Secretary of the Treasury, and a bond holding the United
States harmless from losses and liabilities on account thereof. The Secretary
of the Treasury was authorized to fix a reasonable rate of extra compensation
for night work to inspectors "in connection with the lading or unlading of the
cargo at night," to be paid by the licensee. There was no mention of passen-
gers' baggage or payment to tue examining inspector for overtime work on
Sundays and holidays. In the year 1920, however, extra compensation for
performing services in connection with lading or unlading the cargo or examin.
Ing passengers' baggage was included but the provisions were apparently
limited to cargo-carrying vessels to the exclusion of vessels transporting
passengers. They were enacted presumably because of the pecuniary benefits
derived by vessels arriving from foreign ports and places to whom inspection
and unloading at night, Sundays and holidays was a saving of time and expense,
and for this reason no doubt payment by them to customs inspectors for over-
time work was required. No such benefits and advantages are obtained by
plaintiff in the operation of its trolley cars, no merchandise being brought in
by them, and the examination of passengers and their baggage being in the
main simply a governmental service.

The- Supreme Court, in the Davidson care, decided that the statutory require-
ment of "entry of vessels and due report of other conveyances" did not disclose
an intention to make it applicable either to toll bridges or the running thereon
of a line of passenger trolley cars. The learned court proceeded to say that
Congress had created two distinct systems for the examination of articles
coming from foreign countries; one daling with merchandise, and the other
with passengers' baggage and personal effects; that sections 2799 to 2802
inclusive deal with articles from foreign ports and places while other provisions
dealt with articles coming from contiguous countries

The tariff act of 1922, providing for the issuance of a special license, reads
as follows:

"Sune. 450. BaM SUIMaYs An HOLAYS: No merchandise, baggage, or pas-
sengers arriving in the United States from any foreign port or place, and no
bonded merchandise or baggage being transported from one port to another,
sall be unladen from the carrying vessel on Sunday, a holiday, or at night,
except under special license granted by the collector under such regulations
as the Secretary of the Treasury may prescribe.
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"SEQ. 40. SAME BO#R: Before any such special license to unlade sbal
be granted,' the master; bwner, or agent of such vessel or vehicle shall be re.
quired to give a bond in a penal sum to be fixed by the collector conditioned
to indemnify the United States for any loss or liability which might occur
or be occasioned by reason of the granting of such special license and to pay
the compensation and expenses of the customs officers and employees whose
services are required in connection with such unlading at night or on Sundays
or a holiday in accordance with the provisions of section 5 of the act entitled
'An act to provide for the lading or unlading of vessels at night, the prelimi.
nary entry of vessels, and for other purposes,' approved February 13, 1911,
as amended. In lieu of such bond the owner or agent of any vessel or vehicle
or line of vessels or vehicles may execute a bond In a penal sum to be fixed
by the Secretary of the Treasury to cover and include the issuance of special
licenses for the unlading of vessels or vehicles belonging to such line for a
period of one year from the date thereof."

The scope of these sections, in my opinion, does not include the arrival of
baggage or passengers on trolley cars from a contiguous country. There is no
perceivable intention in the language employed to change or modify the
existing law, unless the definition of the word "vehicle" (sec. 401) imparts
a broadening effect and one that will include trolley cars arriving from a
contiguous country. The definition In terms Includes "every description of
carriage or other contrivance used or capable of being used as a means of
transportation on land or Virough the air." Notwithstanding this broad defini-
tion, it is necessary to ascertain from the action of the committee of both
Houses as to the legislative intention.

To require payment by plaintiff of extra compensation for work on Sundays
and holidays would be in the nature of a tax, and hence the rule obtains that a
taxing provision does not accomplish any purpose other than that specifically
mentioned. The discussions in committee made no reference to the Davidson
case or the case of Mellon v. M. St. P. & S. Rd. (285 Fed. 982), which had
decided prior to the tariff act of 1922 that the act of 1920, amending the act
of 1911, did not apply to railroad trains arriving from a contiguous country.
The purpose of the enactments was, I think, to revise and codify the adminis.
trative provisions specifically relating to customs laws, without intending t,
give them such broadening effect as to include arrivals by trains or cars from
an adjacent country. The word "vehicle," it is true, was an enlargement of
the House bill of the word "vessel," but It was used to include arrivals by sea
of hydroplanes or other air craft arriving from a foreign port or place. If
Congress had intended to iliclude trolley cars It no doubt would, in view of the
Davidson case, have used clear and definite language to express its intention.
The distinction between arrivals of vessels from a foreign port or place and
from foreign contiguous country has long been recognized In the administration
of customs law. Different manifests, entries, reports, licenses, and penalties
apply to the different systems. The difference between sections 433 and 459,
which provide for reports of arrivals, is marked. The first applies to arrival
of a vessel from any foreign port or place which is allowed 24 hours to make
report of her arrival to the customs officer, while section 459 relating to ar-
rivals from a contiguous country, requires making an immediate report to him
on entry.

Other provisions bearing upon this point make It clear that these two systems
of collecting customs are governed and controlled by different statutory pro-
visions. The adjudications and arguments advanced by the Government In op-
position to this view have been examined by me but I am nevertheless persuaded
that sections 450-451, under consideration, merely apply to arrivals by sea
and not to arrivals of trolley ears from a contiguous country. This conclu-
sion is supported, I think, by Senate doetment No. 187, which contained an
amendment to the effect that all vesseLq or vehicles or merchandise imported
therein coming into the United States from a contiguous country should be
subject to the same provisions of law relating to arrivals by sea. but this
proposed amendment waqs not accepted by the Senate and the House receded.

My conclusion is that the tariff act in question has not so modified or changed
the prior act as to include a requirement that plaintiff give a bond as a c4indt-
tion of obtaining a special license to discharge its passengers and thvir baggag,
on Sundays, holidays, or at night.

Under the stipulation of the parties a final decree for permanent injunction
may be entered as'prayed without further proof.

JOHN I. HUzL, D. J.
DEcEMEPE 20, 1923.
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Mr. RBOMIrARD. May I ask that if the House amendment to sec-
tion 451 (b) is used to make this more definite that its terms be
extended to street railway cars, interurban cars and bus lines?

(Mr. Robillard subsequently submitted the following brief:)

DRIT OF THE INTERNATIONAL RAILWAY COMPANY

For the proper consideration of the proposed section 451 it is essential that
the committee have before it section 5 of the act entitled "An Act to Provide
for the Lading or Unlading of Vessels at Night, the Preliminary Entry of
Vessels, and for Other Purposes," approved February 13, 1911, as amended,
which is referred to in section 451. It Is as follows:

" SEo. 5. COMPENSATION FOR OVETIME SERVICES; BOARDING OFFICESs MAY An-
MINISTER OATHS; FzXINo WORKING Hous: The Secretary of the Treasury shall
fix a reasonable rate of extra compensation for overtime services of inspectors,
storekeepers, weighers, and other customs officers and employees who may be
required to remain on duty between the hours of 5 o'clock postmeridian and
8 o'clock antemeridian, or on Sundays or holidays, to perform services in con-
nection with the lading or unlading of cargo, or the lading of cargo or mer-
chandise for transportation in bond or for exportation in bond or for exportation
with benefit of drawback, or in connection with the receiving or delivery of
cargo on or from the wharf or in connection with the unlading, receiving, or
examination of passeugers' baggage, such rates to be fixed on the basis of one-
half day's additional pay for each two hours or fraction thereof of at leaft
one hour that the overtime extends beyond 5 o'clock postmeridian (but not to
exceed two and one-half days' pay for the full period from 5 o'clock post-
meridian to 8 o'clock antemerldlan), and two additional days' pay for Sunday
or holiday duty. The said extra compensation shall be paid by the master,
owner, agent, or consignee of such vessel or other conveyance whenever such
special license or permit for immediate lading or unlading or for lading or
unlading at night or on Sundays or holidays shall be granted to the collector of
customs who shall pay the same to the several customs officers and employees
entitled thereto according to the rates fixed therefor by the Secretary of the
Treasury; Provided, That such extra compensation shall be paid if such officers
or employees have been ordered to report for duty and have so reported, whether
the actual lading, unlading, receiving, delivery, or examination takes place or
not. Customs officers acting as boarding officers and any customs officer who
may be designated for that purpose by the collector of customs are hereby
authorized to administer the oath or affirmation herein provided for, and such
boarding officers shall be allowed extra compensation for services in boarding
vessels at night or on Sundays or holidays at the rates prescribed by the
Secretary of the Treasury as herein provided; the said extra compensation to
be paid by the master, owner, agent, or consignee of such vessel; Provided
further, That in those ports where customary working hours are other than those
hereinabove mentioned, the collector of customs Is vested with authority to
regulate the hours of customs employees so as to agree with prevailing working
hours in said ports, but nothing contained in this proviso shall be construed in
any manner to affect or alter the length of a working day for customs employees
or the overtime pay herein fixed."

The foregoing is the section as amended by the act of February 11, 1920,
vhlch enlarged the provision to relate to the examination of passengers' bag-
gage not provided for in the original act of February 13, 1911, and also made
the provisions of the section applicable to "other conveyances" as well as
vessels.

The Committee of Ways and Means of the House of Representatives reported
the proposed tariff act of 1929, with the following amendment appended to
Section 451 as subdivision (b) thereof:

"(b) RAILROADS AND Fmmm: The provisions of section 5 of such act of
February 13, 1911, as amended, relating to extra compensation, shall not apply
in respect of services rendered after the effective date of this act In connection
with railroad trains, ferryboats, or international bridges or tunnels. Any bond
required to be given on account of a special license shall not be conditioned to
pay the compensation and expenses of customs officers and employees assigned
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to duty In connection with railroad trains, ferryboats, or International bridges
or tunnels."

International Railway Co. which operates a line of street railway cars across
two bridges between Niagara Falls, N. Y., and Niagara Falls, Ontario, asks
that the amendment included In subdivision (b) be adopted and recommended
to the Senate by the Committee on Finance with the insertion after the word
"railroad trains" of the words "street railways, interurban cars, busses" so
that the exemption will apply to street railways, busses, and cars which cross
the bridges or operate through the tunnels on regular schedule.

The bridges of 'the International Railway Co. at Niagara Falls, N. Y., are
open for 24 hours a day and the street railway cars and busses which cross
these bridges operate throughout the day and night upon regular schedule.
The men in charge of collecting customs duties and inspecting immigrants upon
the bridges inspect the passengers upon the street cars and busses as well as
the pedestrians and occupants of automobiles which cross the bridges in the
regular course at the stations and facilities provided by the International
Railway Co. at the bridgeheads.

The bridges have been open for traffic and the trolley cars and busses have
operated through the day and most of the night every day of the year, and
three 8-hour shifts of customs officers have been stationed at the bridgeheads
for the purpose of inspecting and collecting customs revenue for many years.
When the act of February 11, 1920, was passed the Collector of Customs at the
instigation of the Union of Customs Inspectors threatened to close the bridges
of the International Railway Co. unless the railway company would give a bond
In the sum of $50,000 and agree to pay at double time rate the salaries of the
inspectors stationed upon the bridge after 5 o'clock at night and before 8
o'clock In the morning and at any time on a Sunday or holiday. From this
arose the injunction action brought by International Railway Co. against
Davidson, as collector, which (contrary to the statement made by Mr. Bond
for the customs officers upon the hearing) was finally decided by the United
States Supreme Court which unanimously granted the injunction prayed for.
International Railway companyy v. Davidson, 257 U. S. 560.

The Circuit Court of Appeals of the District of Columbia also decided thlt
the act did not apply to railroads. Mellon v. Minneapolia, St. Paul a Sault Ste.
Marik R. 8., 285 Fed., 982

A copy of the bond which the collector endeavored to compel the Inter.
national Railway Co. to sign as bridge owner is annexed to this brief, marked
"A." It will be noted that this bond required the bridge owner to pay the
expense of the customs employees at the bridgehead and their regular salary,
as well as their overtime salary. It also required the bridge owner to protect
and save harmless the United States from losses and liabilities by reason of
the travel of persons upon the bridge at night or on Sundays or holidays.

At present 10 men work on the Falls View Bridge and 6 men on the Lewiston-
Queenston Bridge, as follows:

7 a. m. to 3 p. m., Falls View, 1 man; 8 a. m. to 4 p. m., Falls View, 3 men,
Lewiston, 2 men; 3 p. m. to 11 p. m., Falls View, 1 man; 4 p. m. to 12 p. m.,
Falls View, S men, Lewiston, 2 men;. 12 p. m. to 8 a. m., Falls View, 1 man,
Lewiston, 1 man; relief, Falls View, 1 man, Lewiston, 1 man.

Under the original requirements of the collector the fixed rate of employment
and the salaries payable by the bridge owner for night and Sunday and holiday
service would be as follows:
Falls View Bridge, Sundays and holidays, daytime ------------------- $4,488
Falls View Bridge, Sundays and holidays, nighttime ------------------ 5, 856
Falls View Brigge, week days, night service ------------------------- 14,251
Lewiston Bridge, Sundays and holidays, daytime -------------------- 3,120
Lewiston Bridge, Sundays and holidays, night service ---------------- 4,892
Lewiston Bridge, night service and week days ------------------- 9,684

Total -------------------------------------------- 41,791
This Is for customs officers alone. If the bill presented by Senator Reed is

adopted, extending a similar charge for the services of immigration officers, an
amount approximating $68,000 additional would have to be added, because
immigration officers receive a higher scale of pay and there are several more
of them employed upon each bridgehead. We estimate the total expense for
immigration and customs officers' salaries In accordance with the original re-
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quirement of the collector of customs at $109,477 per year charged upon two
bridges which are less than a thousand feet in length and which are open 24
hours a day throughout the year.
, These bridges are continually used by people who work on one side of the
Niagara River and live on the other. Many of them go to work before 8
clock In the morning; most of them return to their homes after 5 o'clock at
night. The bridges are the only means of communication between the two
sides of the river.

The following list of commutation books sold during the past year indicates
the extent of this use:
Falls View Bridge:

July, 1928 ----- -------------------------------------- 2,062
August, 1928------ ----------------------------------- 2,20?
September, 1928 ------------------------------ ------- 2,148
October, 1928----- - - ------ ------- 2,207
November, 1928 ---- ----------------------------------- 2,101
December, 1928 --------------------------------------- 2,187
January, 1920 --------------------------------------- 1, 753
February, 1929 --------------------------------------- 1,936
March, 1929 --------------------------------------------------- 2,185
April, 1920 -- 2,290
May, 1929 ------------- ------------------ 2,438
June, 1929 --------------- , --------------- 384

Total ------------ --------------- ----------------- 25, 843

Lewiston.Queenston Bridge:
-July, 1928 -------------------------------------------- 413
August, 1928 ------------------------------------------- 887
September, 1928 ---------------------------------------- 250
October, 1928 ------------------------------------------- 18T
November, 1928 ---------------------------------------- 143
December, 1928 ---------------------------------------- 132
January, 1929 --------- ; ........................... .-- -- .. 110
February, 1929 ----------------------------------------- 89
March, 1929 ------------------------------ 152
April, 1929 ------------------------------------------- 18
May, 1929 -------------------------------------------- 255
June, 1929 ---------------------------- -------------------- .. 412

Total --------------------------------------------- 2,710

Total, both bridges --------------- ------------------ 28553
The rate of fare upon the bridges are low as demonstrated by the following

tariff:
One-way fare:

Pedestrians ------------------------------------------ $0.05
Passenger In private vehicle ---------------------------------. 0
Passenger in taxicab ------------------------------------. 10
Taxicabs and drivers ----------------------------------- ree.
Passenger in street car -----------------------------------. 10
Automobile, wagon, motor cycle, with or without side car, including

driver ----------------------------------------------. 25
Motor truck, 2 tons or under, Including driver -------------------. 85
Auto and trailer, motor truck, over 2 toas, bus, including driver--. .50
1 person on horseback -------------------------------------. 20
Extra horses -------------------------------------------. 10
each head of stock, driver ---------------------------------. 10
Children under 5 years --------------------------------- Free.

Commutation tickets:
40-trip--

American ------------------------------------------ 2.00
Canadian ------------------------------------------ 2.05

60-trip-
American ------------------------------------------ 1.50
Canadian --------- - ------------- 1.55
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A recent attempt to raise these fares met with such decided opposition that
it was abandoned. "k

The customs officers and immigration officers seek to have the overtii
paid by private interests because they realize that the Government would net
pay any such overtime salaries, particularly when the salaries are paid for
shifts of duty eight hours in length, no part of which Is overtime but some o
which Is rendered at night or on Sundays or holidays. This is apparent fre
Mr. Bond's statement to Senator Fernald upon the hearing before the Committ
on Commerce of the United States Senate January 19, 1922, as set forth at page
184 of the minutes of that hearing covering Senate bills 154, 1774, and 2189,
copy of which minutes are annexed marked "B." Upon that hearing Mt.
Bond considerably modified what he said would be the demands of customs
officers against the bridge owner. He said there would be no charges for night
service but only for Sunday and holiday service. However, the demands which
were actually made by the collector were for both Sunday and holiday and
night service. The owner of an adjacent bridge who endeavored to pay to the
collector In cash the salaries of the men for Sundays and holiday services at
overtime rates was Informed by the collector that If he was going to pay cash
for Sunday and holiday service he would have to pay cash for night service
at overtime rates as well.

Mr. Bond, for the Customs Officers' Union, adopts a reassuring attitude and
informs the committee that under the present statute no charges will be made
for night duty but only for Sunday and holiday service, because the night duty
will "conform to the customary working hours at the port," under the proviso
contained In the fifth section of the statute of February 11, 1920.

This proviso has always been in the statute but In spite of It, as we have
related, demands were made lby the collector of customs for the payment of
double salaries for night service to customs officers by the owner of the bridge
In addition to the salaries which the customs officers were already receiving
for the 8-hour tricks of duty which they were working at night. His present
reassurances which are but repetitions of the assurances which he gave before
the Senate Committee on Commerce are of little comfort therefore to the
bridge owner as facts have demonstrated that the customs officers have seized
every opportunity to compel the bridge owner to pay them extra compensation
because their services are rendered nights, Sundays, or on holidays.

Under the terms of the act of February 11, 1920, It Is plain that If any
charge can be made against the bridge company it would Include overtime rates
for the salaries of customs officers for night service, for service on Sundays
and on holidays, and from the peculiar phraseology of the act "and two addi.
tonal days' pay for Sunday and holiday duty" following the provision for
overtime, the collector might claim to be justified In exacting pay for Sunday
night service at four times the usual rate, being double pay for overtime "and
two additional days' pay for Sunday and holiday duty."

The Supreme Court having decided that a bridge was not a vessel or a
conveyance in the Davidson case, new trouble arose upon the passage of the
tariff act of 1922, which changed the word "conveyance" to "vehicle" and
defined "vehicle" as "every description of carriage or any contrivance used
or capable of being used as a means of transportation on land or through the
air." As soon as these changes went into effect new demands were made by a
new collector of customs at the instance of the customs officers' union with
threats to close down trolley and over vehicular service across the bridge, If
not the bridge itself, on Sundays, holidays, and nights. A new action for in-
Junction was started, and In that case the lower court, following the Davidson
case, held that the amendments to the tariff act of 1022, were not so broad as
to permit the inclusion of trolley cars or a bridge in the terms of the act. A
copy of the opinion of Judge Hazel In the case was filed with the stenographer
upon the hearing.

The decision was based upon the contention that the tariff act of 1922 in its
administrative provisions was merely a codification and not a revision Cf the
law; therefore the extension of the definition of the word "vehicle" and the
change of the word " conveyance" to "vehicle" did not serve to charge bridge
owners with the salaries of customs men at double time rate for night service
for the examination of passengers on trolley cars and persons traveling in
vehicles upon the bridge. The cases brought by the Port Huron & Sarnia Ferry
Co. and the case of the railroads against the Secretary of the Treasury were
otherwise decided, based upon the changes In the statute, and both the ferry
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companies and the railroads have since been paying overtime salaries to
customs officers who work at night.

The proposed changes in the definition of the word "vehicl e " In section 401
of the proposed act and the addition of section 454 and the amendment to
section 459 applying the requirements for special permits for unlading to
passengers, will give the Customs Inspectors Union another opportunity to
compel the collector of customs to demand that pay of the customs officers a
overtime rates be undertaken by the bridge owners under penalty of closing the
bridges. This will give rise to a third litigation and other attempts to construe
the statute. It can be obviated only by the express Inelusion in the statute of
a provision that where twenty-four hour service Is being rendered to bridges,
street railways, buses or other similar carriers operated upon schedule no
overtime shell be charged to the owner of the facility for the service of customs
officers at night or on Sunday# or holidays.

From Mr. Bond's admissions upon this hearing as well as upon the hearing
before the Senate Committee on Commerce that he does not want the services
paid for by the Government but prefers that it be paid by the owner oi the
facility, it is apparent that the customs Inspetors prefer to receive pay at
double time rate for tricks of duty at night and on Sundays and holidays and
at quadruple pay for tricks of duty at night on Sundays and holidays to any
allowance which the Government will give them for service on Sundays or at
night which will undoubtedly be at their usual rate of pay for day work with
one day .of a week-the system now in force at the bridgehead. There Is
little question that if an Inspector of customs gets the opportunity through
amendments of the statute in general terms without a specific exemption to
the bridges he-will do everything in his power to compel the bridge owners to
pay him an additional $24 for every Sunday night of service in addition to the
$6 dollars which the Government pays him.

We believe that the committee Is convinced that the Government should pay
for Government inspection for the collection of Government excises and duties
in a case where the amount of service can reasonably be anticipated and 24-hour
Inspection service in 8-hour tricks established to take care of it. We earnestly
request that the Senate shall now take the position that the requirement upon
the owners of facilities and the exemptions to those owners should be In
express terms and carry out that position by the addition of subdivision (b)
to section 451 as the bill was reported to the House by the Ways and Means
Committee.

As to Canadian customs Inspection and immigration inspection it was stated
by Mr. Bond that the facilities were all paying overtime salaries to Canadian
customs and immigration officers. As it was stated on behalf of the Inter.
national Railway Company at the hearing, it was formerly the custom to pay to
the Canadian Government the sum of $20 per month or $120 per year as a free
for customs inspection at bridgeheads and no overtime salaries or other com-
pensation to customs officers for Sunday, holiday'or night service was paid by
the bridge owner. Upon further Investigation It Is found that even the payment
of $120 a year for customs inspection and immigration inspection flat fee has
been eliminated and the International Railway Company pays no fee or
charge whatsoever to the Canadian Government or to the Canadian customs
officers either for customs inspection or for compensation or reimbursement for
services rendered at night, Sundays, holidays or any other time.

Mr. Bond for the Customs Inspectors Union suggested to the Committee of
Ways and Means of the House and the Members of the House of Representatives
an alternative amendment to section 451 (b) exempting trains, ferryboats,
passenger traffic over bridges and through tunnels with an express provision
that customs supervision shall be so maintained at such places that no customs
officer or employee shall be required to be on duty more than 48 hours in any
one week. This would be perfectly satisfactory from thestandpolnt of the
bridge company but we feel in duty bound to call the attention of the committee
to the fact that so far as railroads are concerned It would call for the sub-
stitution of &hour shifts for all customs inspection service, when the payment
of a reasonable overtime rate for actual overtime service (not merely night,
Sunday or holiday shifts of duty) would be much less onerous. The proposed
amendment Is an obvious attempt to make It appear that the Government must
necessarily pay for a largely increased customs service in 8-hour shifts for the
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Inspection of railroads, when in many cases a small amount of overtime service
at a reasonable rate would cover the requirements.

So far as the bridge companies are concerned the amendment would be satia.
* factory If expanded to include trolley cars, interurban cars and buses, all of

which operate over the bridges, but some clear definite statement of the Inten.
tion that the exorbitant requirements of the overtime act shall not apply to
facilities open throughout the day and night is necessary to protect the bridge
companies from another, attempt by the Customs Inspectors Union to extort
salaries at double and quadruple rates for night and Sunday and holiday tried

* of duty.
Respectfully submitted.

INTERNATIONAL RAILWAY COMPANY,
Buffalo, New York,

J By BASIL ROBILLAnD, Attorney.

tmxmr A

ChM'S BOND 10 TRANSPORTATION Or MECHANDISE IN CUSTOMS CUSTODY AND
FOR THE LANDING AND UNLOADING OF MERCHANDISE UNDER THE ACT Or FNBRUA2Y
18, 1911, AND OTHER ACT, INCLUDING SECTION 450 OF THE ACT OF SEPTEMBEz

* 21, 1922

Know all men by these presents, That we , as principal, and
-, of -, and -, of - , as suret , are held

and firmly bound unto the United States of America in the sum of one hun.
dred thousand dollars, for the payment of which we bind ourselves, our heirs,
executors, administrators, successors, and assigns, jointly and severally, firmly
by these presents.

Witness our hands and seals this - day of - , 192
Whereas the above-bounden principal has been designated as a common

carrier for the transportation of merchandise in bond:
Now, therefore, the condition of this obligation is such that if the above.

bounden principal shall faithfully observe and comply with the laws of the
United States and regulations of the Treasury Department pertaining to the
transportation, safe delivery, and lading or unlading of goods, wares, and mer.
chandise, and baggage, under sections 8000, 8001, 8005, and 8006 of the Revised
Statutes, the act of June 10, 1880, the provisions of the act approved February
18, 1911, and any other act or acts including section 450 of the act of Sep-
tember 21, 1922, relating thereto in effect on the dates of lading, transporta-
tion, unlading, and delivery, and under such regulations as may have been or
may hereafter be promulgated by the Secretary of the Treasury, and shall pay
the necessary expense of such locks, seals, and other fastenings as may be
prescribed and required by the Secretary of the Treasury for securing the
custody and safe transportation of such merchandise in such cars, vessels,
vehicles, safes, trunks, or pouches as may be authorized and used by it for that

* purpose; and shall also pay the expense of such customs employees as the
Secretary of the Treasury, at his discretion, may cause to be stationed at
points along the route of such carrier, or upon any car, vessel, or other
vehicle (such expense to include the salary as well as the actual necessary
traveling expenses of such employees) in such manner as may be directed by
the Secretary of the Treasury; and shall pay the extra compensation provided
for by the said act of February 13, 1911, or any other act or acts in effect at
the time of such service, and the regulations issued In pursuance thereof, to be
paid to customs employees in connection with the lading or unlading of bonded
merchandise at night or on Sundays or holidays; and shall use only such means
of conveyance for transportation as may be authorized by the Secretary of the
Treasury; and shall safely cart, lighter, or otherwise transport such goods,
wares, merchandise, and baggage if such operation is performed by the said
carrier; and shall, without delay, transport, safely keep while in the stations,
buildings, rooms, or warehouses of such carrier, and make prompt report by
delivery of the manifest which shall accompany the merchandise and make
safe delivery of all goods, wares, and merchandise, and baggage, as described
In each and every entry or manifest, and in each receipt therefor executed by
said principal or Its agent, delivered to said principal for transportation under
the provisions of the aforesaid laws, or any of them, to the collector or other
proper officer of the customs to whom the merchandise is consigned in the
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manifest, in the manner required by law and regulations aforesaid, or In
default of such transportation, report, and delivery, shall pay to the United
States as liquidated damages an amount equal to the value of the nondutlable
merchandise not so transported, reported, and delivered, the damages on any
.one shipment not to exceed $25; and !hall pay an amount equal to the duties
on dutiable merchandise not so transported, reported, and delivered, provided
that when delivery shall have been made of any bonded merchandise to the
ultimate consignee or owner, without permit or release having been issued by
the collector or other proper officer of the customs, shall pay in each case, In
addition to the amounts above specified, a sum equal to 25 per cent of the said
duties; and shall pay any internal revenue taxes or other taxes accruing to
the United States on the merchandise, together with all costs, charges, and
expenses caused by the failure to make such transportation, report, and delivery,
and shall also protect and wve harmless the United States from any and all
losses and liabilities which may occur or be occasioned by reason of the grant-
ing of a special license to lade and unlade bonded merchandise at night or on
Sundays and holidays, and also from any loss or damage resulting from fraud
or negligence on the part of any officer, agent, or other person employed by
the above-bounden principal, then this obligation to be null and void; otherwise
to remain in fqU force and virtue.

Signed, sealed, and delivered in presence of-

-- (BEAU]
,--(sm A ]

, [srk ]------ -, sEAL.]
The rate of premium charged for this bond is $- per thousand. The

total amount of premium charged is $- per annum.

(signature of agent representing bonding company)
Internal revenue stamps must be affixed by bonding company to all receipts

for annual premiums paid on this bond, TD 282.

EXHIBIT B

NXTRAOT FROM HEA INOS BEFORE SENATE COMME 1B OOMMITTEZ ENTITLED, " OVU o

TIME PAY OF CUSTOMS AND IMMIGRATION EMPLOYEES," DATED JUNE 10 AND
JULY 7, 1021, AND JANUARY 10, 1)22 (PP. 134-135)

Senator FsRNALD. There seems to be no objection either by the railroads or
the bridge or ferry companies about the charge that Is to be made. That is a
detail that can be worked out, I think, by the committee in some bill. But
what objection have you to these charges being paid by the Government?

Mr. BoND. That Is just exactly what the chairman of the Commerce Committee
asked me. The reason I object to that Is because I know the department won't
pay them. Now, If I go to work at 5 o'clock at night and work until 8 o'clock
In the morning, I get $13.12, which Is the charge for working all night long.
The Government won't pay me $13.12 for working that time. I don't know what
they will do, but I know they won't do that, because they can't.

Senator FEsNALD. So that your real objection Is that the Government would
economize some In these charges?

Mr. BOND. Where Is the Government going to get the money to pay this?
The appropriation for the expense of collecting the revenue from customs, part
of the Treasury appropriation bill, has been passed for $11,300,000, and there
Isn't money enough in that to pay decent salaries to the men for the daytime.
You 'gentlemen know that you will not increase that appropriation. I came
down here two years ago'and tried and failed to get $200,000 added to this
appropriation so that the inspectors could get the salaries authorized by the act
of March 4, 1909. We were supposed to get that increase 13 years ago, but we
didn't get it, and we haven't got it yet, and we can't get It, for the appropriation
Isn't large enough. If, therefore, they can not pay adequate salaries for the
daytime out of the appropriation how are they going to pay a large amount of
money for overtime?



STATEMENT OF OHARLES SIONOR, REPRESENTING THE NIAGARA
FALLS INTERNATIONAL BRIDGE C0., ALBION, N. Y.

(Iacudius w. 401 (b)-

(The witness was duly sworn by the chairman.)
Mr. SoR. I will, be very brief, Mr. Chairman and Senators.

There are only two things I want to say, because I think you have
the matter in mind already, and there is not very much that I could
add to it.

The bridge that I represent is similarly situated to the one which
Mr. Robillard represents, except that our bridge has no trolley cars
running over it. We are concerned with automobiles and pedestrians
coming over there. /

I do not think the law as passed by the House would apply to our
bridge but we are very much interested in this proposition because
as is shown by the history that has been cited here, the tendency of
these bills is to bring in additional entities. They have brought in
the steamships and the railroads. If they add trolley cars we do
not know where they will end.

There is one other matter that I think may be of considerable
interest to the committee in this regard, and that is that if we add
to it this overtime, we figure that it would cost us about $30,000 a
year at the American end of the bridge for the customs inspection.
If we add the emigrants the amount would be so prohibitive that we
could not operate our bridge on Sundays, holidays or after 5 o'clock
at night.

Senator KINo. I am interested to know why it would cost that
much, when the other witness said that they on y paid Canada $120
a year.

Mr. SiooR. While I am not conversant with that, I understand
that in Canada they work their men on three 8-hour shifts and pay
them their regular salary. I do not know that, but that is what I
believe. I am advised that some time ago the matter was taken up
with the Canadian Government at Ottawa in reference to bridges
because the customs officials over on the Canadian side were inter-
ested in seeing if they could not be paid through by private enter-
prises, and after conferences had over there the Canadian Govern-
ment for the time, at least, adopted the policy that they understood
was being adopted over here, that the overnment should pay its
own employees and that they should not make the charge against us.

I am also assured that in all practical possibility that if similar
legislation were ever enacted requiring us to pay overtime such as
this, we would also have to pay it over on the Canadian side. The
result, I believe, so far as our bridge is concerned, is that if we had
to pay the American customs we would not be paying regular wages.
We would be paying two days' pay for an 8-hour shift. Every extra
8-hour shift that came on we would have to pay two days' pay
per man. We could not operate our bridge on Sundays, holidays or
after 5 o'clock at night.

Our bridge runs from one business section in Nihgara Falls, N. Y.,
to another business section in Niagara Falls, Ontario. The social
life there is as intimate as it is in any friendly community, but I
believe it would mean that if the International company were under
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the same necessity as we, shutting up our bridge from 5 o'clock in
the evening until 8 o'clock the next morning, no one could get across
Niagara River because it is not navigable at that point.

I do not think the bill as proposed would a pply to traffic over our
bridge, but we are earnestly interested in its because we can see the
tendency, at least, as far as some of the persons that are in favor of
the bill as itpassed the House are concerned, to continue these things
until private enterprise will have to be paying all of that service;
and as far as our company is concerned, it would be absolutely
prohibitive.

The CHAIRMAN. You have not paid anything so farI
Mr. SxoNoR. No, sir. But we had to go to court to prevent paying.

EQUIPMENT AND REPAIRS OF VESSELS

(oS. 466]

STATEMENT OF IRA A. CAMPBELL, NEW YORK CITY, REPRE.
RENTING THE AMERICAN STEAMSHIP OWNERS' ASSOCIATION,
THE PAOIF C-AMERICA:N STEAMSHIP OWNERS' ASS00IATION,
AND THE SHIP OWNERS' ASSOCIATION OF THE PACIFIC COAST

(The witness was duly sworn by the chairman of the committee.)
Mr. CAMPBELL. Mr. Chairman and Senators: I appear for the

American Steamship Owners' Association, the Pacific-American
Steamship Owners' Association, and the Ship Owners' Association of
the *.acific Coast.

The members of these associations comprise substantially all of the
owners of American ships engaged in foreign trade* and I a ipear in
support of the amendments made to section 466 o the tariff act of
1922 by the House.

Senator WALSH of Massachusetts. Do Mr. Hunter and Mr. Smith,
who are to follow you, support the same position ?

Mr. CAmPELL No; I think they take the opposite view.
Senator SHOETRmoE. You are in favor, as X understand, of this

proposed amendment ?
Mr, CAmpnj. I am in favor of the proposed amendment.
Senator SHORTHImE. All right; and there are those who oppose it?
Mr. CAMPmEu. And they represent shipbuilders who are opposed

to it.
Senator SHORTHzE. American shipbuilders.
The CHAIRMAN. Mr. Campbell we have all this in the House hear-

ings. You appeared before the House committee?
Mr. C~mPBL. Yes; I did.
The CHAIRMAN. Is there anything else that you want to say that

you did not say there?
Mr. CAMPBE . Well, no, if I may file my memorandum with the

committee, and say one or two words in addition.
Senator HARu~soN. This is a controversy between domestic ship-

builders or repair men and foreign interests?
Mr. CAMPBELL. No; this is a controversy between American ship-

owners and American ship repairers. If I may just state briefly
what the controversy- is, I will not take very much of your time.
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The act of 1922 provided for a duty of B0 per cent on the cost of,
any repairs made on an American ship in a foreign shipyard, but
contained a proviso for a refund of the repairs on certain conditions;
and the condition was this:

If the owner or master of such vessel, however, furnishes good and sufficient
evidence that such vessel, while in the regular course of her voyage, was com.
pelted, by stress of weather or other casualty, to put into such foreign port
and purchase such equipments, or make such repairs, to secure the safety of
the vessel to enable her to reach her port of destination, tb,-n the Secretary of
the Treasury is authorized to remit or refund such duties.

We appeared before the Ways and Means Committee and advo.
cated an enlargement upon the exemption; and the bill as passed by
the House contained this exemption and this modification, among
other things:

That such equipment or parts thereof-

Senator SHORTEIDE. Is that subdivision (1) of section 3115?
Mr. CAMPBWa,. Yes; subdivision (1) of section 3115, on page 420:
(1) That such equipment or parts thereof or repair parts or materials were

purchased, or that such expenses of repairs were incurred, in a foreign country,
In order to maintain such vessel in a seaworthy condition, or to repair damages
suffered or to replace equipment damaged or worn out during the voyage, or
to maintain such vessel in a sanitary and proper condition for the carriage of
cargo or passengers.

Then the refund shall be made.
I will compare the two.
Senator Sim~oNB. Would not that include practically every case

of repairs abroad ?
Mr. CAMPBELL. No- It would not. sir. It omits certain things, if

I may analyze just what we are asking for. Then you will see what
it covers.

Now if I may go back-
Senator HARRISON. It does liberalize, though, the right to repair in

foreign ports?
Mr. CMPELL. Briefly, it does this:
Under the Act of 1922 you could only get the refund if the repairs

were made necessary by casualty or stress of weather, and sueh re-
pairs were necessary in order that the vessel might reach her port
of destination. The amendment that we seek is to enlarge upon that,
so that any repairs made to the vessel for the purpose of restoring
her to a seaworthy condition may be exempt from duty. That is to
say, the vessel may get into an unseaworthy condition on the voyage
from causes other than stress of weather or casualty, and require
repairs to put her in a safe condition so that she can go on and com-
plete her voyage. Now, we say that the shipowner is in duty bound
to make and will make repairs in foreign ports to put his vessel
and keep his vessel in a seaworthy condition for the completion of
the voyage, however that Unse'aworthiness arose, or what the cause of
it was.

Senator BAJKEzY. In other words, if the ship wears out on its way
over, you want the right to fix it up over there, and not pay a duty on
it when it comes back?
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Mr. CAMPBELL. Yes; but you must remember this: The law, under
severe penalties, requires every American ship to leave port in a sea-
worthy condition.

Senator SHORTRIDGE. Apply it, right there, to Singapore, and tell
us what might happen.

Mr. CAMPBELL. Theft hip leaves San Francisco in a perfectly sea-
worthy condition; but on that voyage there may be concealed parts
of the machinery, which the exercise of due diligence can not reveal,
which wear out, which break upon the voyage, and have to be repaired
if the vessel is to be kept in a seaworthy condition.

Senator SHORTeIMDE. What is the law now? The law now limits
it to what?

Mr. CAmi.sL. Casualty or stress of weather.
Senator SHOTRIDoE. Casualty? What would that includef Has

that been interpreted?
Mr. CAMPBELL. Yes; casualty will not include repairs that are

made necessary by the wear and tear upon the vessel, but they must
be due to something extraordinary or accidental.

Senator BARKLEY. To what extent would this provision induce ship-
owners to neglect repairs in home ports that they may take advantage
of it in foreign ports?

Mr. CAMPBELL. Not at all, because the shipowner under those cir-
cumstances opens himself to untold liabilities. If a shipowner sends
his ship to sea in that condition, he not only opens himself to lia-
bility for damage, but he will defeat himself in his right to the present
limitation of liability. He opens himself to criminal penalties.

Senator CouzE~s. As a matter of fact, do you not get this work
done abroad cheaper than you do in this country?

Mr. CAMPBELL. Yes; certainly you do.
Senator CouzENs. Then when you pay duty that equalizes it, so

that it does not make any difference whether you get it repaired here
or abroad I

Mr. CAMPBELL. Certainly. The 50 per cent duty, I suppose, sub-
stantially equalizes it.

Senator CouzENs. Then what difference does it make? Why
should you get a refund ?

Mr. CAMPBELL. They do not want the duty. This act was never
passed in 1922 by the ship repairers for the purpose of collecting
revenues for the Government.

Senator CouzNS. It was for the purpose of having the work done
in this couhitry, was it not?

Mr. CAMPBELL. This act was passed for the purpose of trying to
force the shipowners to have this work done in this country by im-
posing upon them the penalty of the duty.

Senator Couzpxs. After you have paid the duty, you are no worse
off than if you had the work done in this country?

Mr. CAMPBELL. That is probably true.
Senator CouzENs. Then why should you urge a rebate?
Mr. CAmTsELL. I do not think it is fair to say to the shipowner,.

engaged in competition, as he is, with the foreign trade, that _where
you are compelled to make a repair in the foreign port for the pur-
pose of keeping your ship in a seaworthy condition; you must pay
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a duty upon that repair unless it is caused by the stress of weather
or other casualty."

Senator COUZENs. Assume that it was not bad enough, but that
you could come back to an American port and have the work done.
You would be no worse off than if you did that.

Mr. CAMPBELm. That is true.
Senator CouzE~s. Then, I do not see the purpose of a rebate.,-
Mr. CAMPBEML. If a repair was of that kind, it would not be nec.

essary to the seaworthiness of the vessel.
Senator COUZENS. Assuming that all you say is true, I am inter.

ested in having the ship as safe as possible, as safe as it is humanly
possible to make it.

Mr. CAMPB J. We all are.
Senator Couznxs. You may have the work done in a. foreign

country?
Mr. CAM pBEL. Yes.
Senator CouzENS. Then you are not penalized in any way, as com.

p a red with what you would pay if you had the work done in the
home port.

Mr. CAmna.. That is perfectly true.
Senator WALsH of Massachusetts. Would not the repair bill in

the foreign port often be more than what you would have to pay in
this country?

Mr. CAmmzLL. You can not judge that.
Senator CouzNs. The tariff is for the purpose of equalizing it.
Senator HAmsoN. Mr. Campbell, you represent the Steamship

Owners Association?
Mr. CAMPBELL. Yes.
Senator HAmisoN. Not the repairers?
Mr. CAMPBuLz. Not the repairers.
Senator HARuIsoN. Are there any foreign interests interested in

the American Steamship Owners Association?
Mr. CAMPBsn Not a cent.
Senator HARISON. _YdO represent them as a lawyer?
Mr. CAmMLL. Yes.
Senator HA=soN. Do you represent any foreign interests at all

in ship building?
Mr. CAms ... As a lawyer?
Senator HAluIsoN. Yes.
Mr. CAMPBEm. Yes. I will take cases from any foreign ship-

owner, as an admiralty lawyer.
Senator HARRISON. You do represent others that way?
Mr. CAMPB=LL. Yes. We are constantly employed that way.
Senator SIMMONs. I remember this act, which you now want

amended, very well. The Government imposed, broadly, a duty upon
repairs made in foreign ports. Then it provided certain exceptions.
Now, if you add to those exceptions to the extent that your amend-
ment proposes, I would like to have you tell the committee what
kind of repairs abroad would not be covered by your exceptions.

Mr. CAmmELx. There are cases with ships where there are annu-
ally large overhauls and repairs. They come in certain, periods.
If they could make the repairs abroad, we will say, a ship in Puget
Sound could slip over to Vancouver and have this annual overhaul,
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going through the ship and fixing up this, and fixingup that, and do
It cheaper than they could in an American yard. That is not what
we are seeking the right to do at all.

Senator SIMMONS. Is not that the only instance where they would
have to pay the dutyI The only instance in which they would have
to pay the duty, if your amendment is added to the exemptions
already allowed by the law, would be where a shipowner deliberately
takes his ship to a foreign port for the purpose ofhaving it repaired.

Mr. CMm sr. Under the present law ? No, sir; that is not true.
Senator SIMmoNs. No; not under the present law, but under the

present law as proposed to be amended by you. The only case I can
coiceive of in which the shipowner would have to pay this duty
levied would be where he deliberately takes his ship abroad for the
purpose of making repairs.

Mr. CAMPBIiEM. It does not seem to me that you could place that
interpretation upon this statement. Let me read it to you:

That such equipment or parts thereof or repair parts or materials were
purchased, or that such expenses of- repairs were incurred, In a foreign country,
in order to maintain such vessel In a seaworthy condition, or to repair damages
suffered or to replace equipment damaged or worn out during the voyage, or
to maintain such vessel In a sanitary and proper condition for the carriage
of cargo or passengers; * * *.

Senator BARmuJY. Are not all repairs for that purpose?
Mr. CAMPRE1.. Yes.
Let me address myself to the last part of it:
* * * to maintain such vessel in a sanitary and proper condition for the

carriage of cargo or passengers; * * .

In a recent case, which was decided by the United States Court of
Customs and Patent Appeals, they held subject to the duty the cost
of painting ships in foreign ports, where foreign labor was used to
paint the ships. The evidence before that court showed that in order
to keep a ship up in r condition this painting had to be done
about every two or ree months. There was testimony there to
show that the vessel needs her hull and superstructure repainted every
two or three months in order to maintain the vessel in a clean, pre-
sentable, and sanitary condition. We had to pay duty upon that
work.

We will take ships running to the Philippine Islands, for instance.
They go out with fuel oil in their tanks. They bring back vegetable
oil. In order to carry vegetable oil they, have to clean these tanks. It
is probably the dirtiest Job, and most disagreeable job' that can be
conceived of to clean out the bottoms of these ships after they have
carried fuel oil. In order to have that vessel so that she can carry
on this trade it is necessary to hire shore labor, specially qualified
for it. We had to pay a duty upon that work in order to fit that ship
to carry that cargo. We say that is unfair. It is a detriment to the
working of American ships.

Senator BARKLEY. Why, under the present law, would anybody
interpret "repairs ".to mean the cleaning out of a tank, cleaning our,
the sediment and settlement of fuel oil in order to make it a proper
receptacle for vegetable oil?
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Mr. CAMPBell. They do not, Senator. We have to pay the duty.
because that character of work does not come within the scope of,
that language.

Senator B AIKLEY. It does not add anything to the ship. It does
not put anything in the ship. It is not a repair. It is simply clean.
ing out the refuse of one cargo in order to make it fit for another.

Senator BINOuAx. It seems as though that is just an arbitrary.
decision by some bureaucrat who .wanted to find some way of collect.
ing a little additional revenue. Certainly that work could not possi.
bl be done in this country in any case.

r. CAM O.No. . I
Senator BINoHAM. If you would. draw your amendment so as to

cover a case of that kiud, I, for one, should be in favor of it. But
when you draw it so wide open "to maintain such vessel in a sani.
tary and proper condition for the carriage of cargo or passengers,"
you can take a ship from here to England and decide that it is not
in sanitary condition and that you hmve to have all new sanitary
fixtures. You could put them in over there without paying any
duty on them, the way this is drawn, and I should be opposed to it.
But if Xou could draw it so as to take care of the case you mention,
to prevent any foolish interpretation of the law, I should be in
favor uf it.

The CHAIRMAN. I would like to ask the witness if he has ever
paid a duty upon the work of cleaning out the oil from a tank, the
oil of which cargo was loaded into that tank in the United States?

Mr. CAMpBL. The Dollar Line, which is one of the lines operat.
ing to the Philippines, informed me-I have not myself paid it, of
course-that they are required to pay a duty upon the labor used
to clean out their fuel tanks after they have discharged their fuel
oil, so as to get all the petroleum out, so that it will not contaminate
the vegetable oil in order that they may use that space to bring the
vegetable oil back to this country.

The CHAMAN. We will take that up.
Senator SaMxoNs. Do you take any. such Treasury ruling as that

to be justified by any language in the present law I
Mr. CAMPBzEL. I think it is wrong, but what can you do ? When

the . make the ruling you have to pay the duty, that is all.
Senator SHorimoE. When was that ruling. made?
Senator WALsH of Uamachusetts, He said lie heard that such a

ruling was made, from Mr. Dollar, of. the Dollar Steamship Line,
but he had no personal knowledge of it. Mr. Dollar told him.

Mr. C~mpnwl, Another thing-
The CHAIIMAN. Mr. Witness, may I ask you whether that case has

ever been taken to court?
Mr. CAMPIB)E. I do not think so.
The CHAMBAN. Why don't you take it to court?.
Mr. CAM3PBE. I am not the counsel.
The CHAIRMAN. They have not imposed it upon you?
fr. CAMPBE. I do not know why they have not.

The CHAUWUAN. It seems to me the Treasury made a very foolish
ruling; and they did make it.

Mr. CAMPBELL. Take this situation, for example. Supposing that
the ship is a passenger vessel, and she gets into heavy weather, and
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the deck furniture is damaged, and ought to be replaced in order to
keep her up as a first-class passenger ship; the rooms are washed
out, which does happen so that if you are going to keep her in a fit
and proper condition for passengers you have to have that work
done, and you do it in a foreign port, because it happens on the
voyage--

The CHAIMIAN. If we put in an amendment to take care of that
kind of a situation, will that be satisfactoryI

Senator BINGHAM. That is covered by the "stress of weather or
other casualty."

Mr. CAMPBELL. But the law, Senator, goes further than that. Even
then, it must be paid. The duties will be refunded if it can be shown
that the repaired vessel, while in the regular course of voyage, was
compelled, by stress of weather or other casualty, to put into a for-
eign port and purchase such equipments or make such repairs to
secure the safety of the vessel to enable her to reach her port of
destination.
Senator BINOHAM. It says "or other casualty."
Mr. CAMPBELL (reading). "* * * and purchase such equip-

ments, or make such repairs, to secure the safety of the vessel to
enable her to reach her port of destinatio-i."

They say that kind of work is not necessary to put her in condition
to reach her port of destination, and therefore they will assess duty
on that.
Senator SHORETIDGE. What kind of work might be regarded as

necessary to maintain the vessel in a sanitary and proper condition
for the carriage of cargo or passengers? What kind of incidental
work might be required?

Mr. AdMPBELL. We will take a cargo ship, for example. One
thing is cleaning the hold of the ship. Take, for example the
Dollar ships. Te Dollar ships are running in service around the
world. They are never free. Those holds have to be cleaned and
repairs made to them when they are free of cargo, and that work has
to be done at a time when there is opportunity. There may not be
any opportunity when that ship is in the port of New York, on this
side to reach this particular cargo. There may not be opportunity
in San Francisco. That hold may be free of cargo when she hap-
pens to be in Hong Kong or some place like that. It is necessary to
clean those holds, to scrape the rust off them, and perhaps to make
some minor repairs to a rivet, or bracket or something of that sort.
Senator SIOn1TRInE. Take a broken chair.
Mr. CAM PBELL. Yes. That is 'equipment. It may be broken on

the voyage, or it may be washed overboard on the voyage. These
ships get into seas where frequently the decks are swept, and that
Stuff is swept off.

Senator SHOITRIDE. That would be a causalty, would it not?
Mr. CAI.%tBELL. As the Senator pointed out, the test is not solely

that of a casualty. The test is a casualty which requires a repair so
as to put the ship in safe condition to reach her destination.

The CIAIRMAn'. Those are all minor questions. I think, of course,
the Treasury Department has gone a long way in making such rul-
ings. These are minor questions. These are not the ones in which
you are interested. Let us get down to what you want. You want
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the privilege of making repairs on the boat; These minor questions,
and the rulings of the Department, I think, are very immaterial'
I think they were made very foolishly, but your position is that you
want the privilege or making any kind of a repair upon the boat
that is necessary.

Mr. CAMPBELl. Exactly. I do not want you tb relieve the Ameri.
can ship owners from paying a duty upon repairs that can be just
as well made in the United States as they can be made abroad.

Senator SiMMoNs. Let me ask you, if your amendment is adopted,
whether you think there* will be much repairing of vessels on the
American shores.

Mr. CAmPBELL. Yes; I do, Senator.
Senator SiMMONS. I do not agree with you.
Senator BxoHAM. This amendment gives you the right to replace

equipment worn out during the voyage.
Mr. CAm PBLL. Yes.
Senator BINOHAM. You start from San Francisco or Singapore.

That is a long voyage, and you see that some equipment is likely to
be worn out. If you can put that equipment on in Singapore and
bring it back without paying a duty on it, of course, you are going
to do it. You are going to wear it out in the voyage between San
Francisco and Singapore, and are going to do the work there. If
you should limit it to the second part, where such equipment or
parts thereof are produced in the United States, and the labor is'
done by residents of the United States or by members of the crew,
that would seem more reasonable.

Mr. CAMBPFLL. That is, to meet a special situation.
Senator BINOHAM. A special situation; but the way you have

drawn it, you leave it wide open, to replace any equipment that
happens to be damaged or worn out during the voyage.

Mr. CAMPBELL. Would you grant this I I am willing to have that
put in the bill, provided the shipowner exercises every diligence to
make his ship seaworthy and put her in a fit and proper state for
the carriage of cargo or passengers.

Senator SACKEIr. If you get that work done cheaper abroad than
you can get it done here why should you not pay the duty? You
are no worse off than if you had it done here. I think Senator
Couzens hit the nail on the head with respect to your amendment.

Mr. CA MPizL. For the reason that American ships are working
under a handicap in the foreign trade. This applies only to the-

Senator SACKMEr. We tried to help that in the shipping act.
Mr. CAmPBzL. But you have helped a comparatively few of those

ships. Some of those ships you have given these mail contracts to,
but there are i vast number of American ships plying in the foreign
trade that are not getting any aid.

Senator SACH~rr. They are getting aid in the loans for construc-
tion and that sort of thing.

Mr. CAMPBELL. But to a comparatively small extent.
Senator SACKPET. If you do not like the law, we will take it back.
Senator BiNoHAM. What you are really asking for is for a little

additional help to the rn-rchant marine, as opposed to the ship-
building industry.
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Mr. CAMPBELL. To put it briefly, what we want is this. We do not
want the right to go out and make repairs on our ships in foreign
prts where they can be just as well made in the United States ports.
We want to be held to the exercise of the highest degree of diligence
to put our ships in seaworthy and sanitary condition when they sail
from these ports. If, on the voyage, things happen which require
repairs to be made to put the ship in seaworthy condition, if we have
to do things on the voyage to keep the ships in fit and proper con-
dition for the carriage of cargo, or to keep them up in their appear-
ance, such as p ainting, and things like that, we say we ought to be
permitted to o that work, because it is necessary to be done, and
we will do it, without being penalized with the duty because we are
working under a very severe handicap. While you have passed the
mail contract act, which helps certain ships in certain trades, there
is a vast fleet of American ships which do not receive the benefit of
that act, and which are working under conditions that are a severe
handicap. You are putting .on us an additional burden, which is
increasing the cost of operation, because we have to make these re-
pairs, and we are going to make the repairs. American shipowners
will not comply with the spirit of that act if they take their ships
to sea in an unseaworthy condition when they should be put in sea-
worthy condition. Furthermore, they are going to keep their ships
up to the highest standards, keep them painted and in good condition,
bven if they have to pay that duty, and are penalized.

Senator WALSH of Massachusetts. Is the rate of 50 per cent toohigh?MC. CAMPBELL. Yes; it is too high. Any duty is too high, be.

cause we are under the handicap of these excessive costs. It is not a
revenue measure. It is an attempt to force us to do these things
here when we have to do them abroad.

Senator SIMMONS. No. It is the result of a policy deliberately
adopted by the United States to force, as far as possible, the build-
ing of ships in America.

Sir. CAMPBELL. That is right.
Senator SIMMIONS. And the repairing of slips in America.
Mr. CAMPBELL. That is right.
Senator Smmoxs. We do not want to fritter away that right by

making-the provisions with reference to repairs ineffective.
Mr. CAMPBELL. I do not ask you td do that.
Senator BARKLEY. Your position, if I understand it, is that, assum-

ing that every ship is inspected with the same diligence and care
that a prudent ship owner would require before his ship leaves the
American port, if, on the voyage, something is discovered that could
not be discovered by any reasonable inspection, which makes neces-
sary a repair in a foreign port, you do not want to pay duty on it.

9r. CAMPBELL. Precisely.
Senator SACRMEI. If I take my automobile abroad and it breaks

down and I have repairs made over there, I have to pay duty on
them.

Mr. CAMPBELL. Certainly.
Senator SACKET. So should you on the ship.
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Mr. CAMPBELL. But you are not operating that automobile in com.
petition with the lower wages in foreign countries, the lower cos.
of foreign ships, and you are not using it to promote American trade
in foreign countries.

Senator SACKHEr. I might be.
Mr. CAMPE . You might between here and Canada, but, gen.

erally speaking, that is not true.
(Mr. Campbell submitted the following brief:)

BwrE or IsA A. CAMPBELL

I appear on behalf of the American Steamship Owners' Association, Pacific
American Steamship Owners' Association, and Shipowners' Association of the
Pacific Coast, whose members own substantially all of the privatelyowned
American ships.

On behalf of.those associations and their members, I respectfully ask this
committee to retain in the tariff bill under consideration, the amendments to
section 466 of the tariff act of 1922, amending sections 3114 and 3115 of the
revised statutes.

Generally speaking, these sections are concerned with duties on repairs made
in foreign ports on American vessels, and to materials and equipment used in
connection therewith.

Section 460 of the tariff act of 1922 amended said section 3114 so as to
provide for a duty of 50 per cent on the cost of equipment purchased, or repair
parts or materials used, or the expenses of repairs made, In the foreign
country, on a vessel documented under the laws of the United States and
engaged In foreign or coasting trade.

Section 466 also amended said section 3115 so as to provide that if the
owner or master of such vessel furnished good and sufficient evidence that
such vessel, while in the regular course of the voyage, was compelled, by stress
of weather or other casualty, to put into such foreign port and purchase such
equipments, or make such repairs, to secure the safety of the vessel to enable
her to reach her port of destination, then the Secretary of the Treasury was
authorized to remit or refund such duties, etc.

The tariff-bill of 1929, as passed by the House, again amended section 3114 by
adding thereto the proviso:

"For the purposes of this section, compensation paid to members of the regular
crew of such vessel in connection with the installation of any such equipments or
a, part thereof, or the making of repairs, in g foreign country, shall not be
included in the cost of such equipment or part thereof, or of such repairs."

It also amended section 3115 so as to provide that If the owner or master of
such vessel furnishes good -and sufficient evidence-

"(1) That such equipment or parts thereof or repair parts or materials were
purchased, or that such expenses of repairs were Incurred, in a foreign country,
in order to maintain such vessel in a seaworthy condition, or to repair. damages
suffered or to replace equipment damaged or worn out during the voyage, or to
maintain such vessel in a sanitary and proper condition for the carriage of cargo
or passengers; or

"(2) That such equipments or parts thereof or repair parts or materials, were
manufactured or produced In the United States, and the labor necessary to
Install such equipments or to make such repairs was performed by residents of
the United States, or by members of the regular crew of such vessel."
then the Secretary of the Treasury is authorized to remit or refund such
duties, etc.

These amendments embody, in substance, recommenedations made to the
Ways and Means- Committee by the associations I represent, and it is in support
of such amendments, with oie or two suggestions for slight changes, that I
appear before your committee.

The differences between the provisions of the tariff act of 1922 and the
tariff bill of 1929, as passed by the House, are substantially the following:

The tariff act of 1922 imposed a duty of 50 per cent on the cost of all repairs
made upon American vessels in foreign ports, Including materials used in
connection therewith, but provided that such duties were to be refunded if it
could be shown that the repaired vessel, while in the regular course of her
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voyage, was compelled by stress of weather or other casualty to put into a
foreign port and purchase equipment or make repairs to secure the safety
of the vessel to enable her to reach her port of destination.

The tariff bill of 1929 imposes a similar duty of 50 per cent, but enlarges
upon the conditions on wh:ch a refund of the duties can be obtained. That
is to say, the bill under consideration by your committee provides that such
refund may be had if such equipment or repair parts or materials were pur-
chased or such" expenses of repairs were incurred in a foreign country in order
to maintain such vessel in a seaworthy condition, or to repair damages suffered
or to replace equipment damaged or worn out during the voyage, or to maintain
such vessel in a sanitary and proper condition for the carriage of cargo or
passengers.

Reduced to its essentials, the question before this committee is as to whether
the owner of an American ship shall be exempted from such dutes only when
the vessel, while In the regular course of her voyage, was compelled by stress
of weather or other casualty to put into the foreign port and purchase such
equipment or make repairs to secure the safety of the vessel to enable her to
reach her port of destination, or shall the conditions of exemption, be broad-
ened so that the owner shall be entitled to the exemption if the equipment
or repair parts or materials were required to be purchased or the repairs to
be made in a foreign country to maintain the vessel in a seaworthy condition,
or to repair damages suffered or. to replace equipment -damaged or worn out
during the voyage, or to maintain the vessel in a sanitary and proper comlItion
for the carriage of cargo or passengers? - •

The provision in the tariff act of 1922 was not passed for the purpose of
raising revenue. This is self-evident from the fact that the average amount
of duty per annum collected during the past seven years was slightly under
4180,000. The duty was embodied in the act at the instance of certain ship
repairers so as to "dissuade" American ship owners from making repairs in
foreign ports except where stress of weather or other casualty was such as to
compel the vessel to put into a foreign port to make the repairs to secure her
safety to enable her to reach her port of destination. The dissuasion was
through the threat of the penalty of the duty.

Obviously, there is a great mass of repairs required to be made to ships to
maintain them in a seaworthy and proper condition, other than repairs of
damage caused by a stress of weather or other c jualty during the regular
course of the voyage.

Repairs to ships generally fall into three classes:
1. Those necessary to maintain a vessel in seaworthy condition.
2. Those neeaeary to replace damaged or worn-out parts or equipment which

should at all times be maintained in good order and condition, so as to keep
a vessel up to a proper standard.

& The work and repairs which constitute the ordinary upkeep of vessels, the
usual voyage work and repairs, so -alled, so that the vessel shall at all times
be fit and proper for the carriage of passengers and cargo.

Everyone must concede that repairs are necessary to maintain a vessel In
seaworthy condition and should be made at the first opportunity after uusea-
worthiness develops, whether it be caused by casualty or wear and tear. In
fact, the act of 1922 in part recognizes this necessity, but then inconsistently
attempts to prevent them being made by restricting the repairs to those necessi-
tated by stress of weather or other casualty suffered in the regular course of
the voyage.

A vestsel may leave an American port perfectly seaworthy, so far as due
diligence can make her so, and yet get into an unseaworthy condition from
ordinary wear and tear not attributable . to stress of. weather or casualty.
Manifestly, a vessel that gets into an unseaworthy condition, whatever may be
the cause, should. be restored to a thoroughly seaworthy condition before she
is again -used for the transportation of cargo or passengers

Who dares to-say.that she shall not be made seaworthy? Shall the word go
round the world that American ships are not to.be made seaworthy in foreign
ports unless the unseaworthiness has been caused .by stress of weather or other
casualty? Of course, nothing of that kind will ever happen, for American ship.
owners will repair their ships when necessary, and no foreign Government will
knowingly permit an American ship to leave, port unseaworthy, any more than
the American Government will permit a foreign vessel to leave an American
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port unseaworthy. But what the American shipowner objects to is being Pa04.
sized by a duty, if he makes repairs under those circumstances.

Furthermore, if the vessel is not made seaworthy, the owner subjects.l h6
self to the danger of great liability for losses, which may work his ruin and
possibly result In criminal penalties.

The fact is that these repairs must be made, whether abroad or at home. -jf
they are made abroad, then the duty may be assessed upon their costs under
existing law; but the object which the opponents of the amendment seek woid
be defeated by the making of the repair% for they seek a law which will fore
the making of the repairs in American shipyards, except when they may be
caused by stress of weather or other casualty.

To put it another way, every Amerien vessel is subject to governmental
Inspection and to close supervision by underwriter's surveyors. She not only
is presumed to be, but is required to be, In a thoroughly seaworthy condition
when she leaves port. That is why Congress recently passed the load line bill

If an American vessel gets into an unseaworthy condition, however it
may be caused, and repairs are necessary in a foreign port to restore her to
a seaworthy condition, they must be made and will be made, duty or no duty.
But why try to prevent it by a penalty in form of a duty?

What American shipowners seek is simply an enlargement of the exemption
so as to permit them to keep their vessels in thorough seaworthy and sanitary
conditions, fit for the carriage of passengers and cargo, without being penal.
ized by duties, if to accomplish that purpose, it is necessary to purchase equip.
ment or materials or make repairs In foreign ports.

American shipowners can not understand why anyone should insist that re-
pairs shall be made abroad under these circumstances, and that if made abroad
they, the owners, shall be subject to the penalty of the duty.

The other effect of the proposed amendment is to give the shipowner an
exemption from the duty if the equipment, repair parts, and material are pur.
chased or the expenses of repairs are incurred in a foreign country, to repair
damages suffered or to replace equipment damaged or worn out during the
voyage, or to maintain the vessel in a sanitary and proper condition for the
carriage of cargo or passengers.
. In short, this part of the proposed amendment simply provides that tile
owner shall be exempt from the duty if he can show that the expenditures
were made to keep his vessel in a sanitary and proper condition for the carriage
of cargo and passengers.

It should be obvious that American shipowners can not successfully meet
foreign competition and induce passengers to travel and merchants to ship
upon their vessels uniess they are kept up to a high standard of effilc!ency.
Opposition to change in the law simply means that if the opponents are to have
their way, the worn.out equipment required to be purchased and the repairs
to be made abroad, to keep American -ships in sanitary and fit condition, shall

* be deferred and not made until the vessels rech American ports.
For example, if it becomes necessary to paint or clean an American ship in

a foreign port in order that she may be rendered fit for the carriage of cargo,
or that her appearance may be kept- up, so that passengers and shippers will
patronize her, the opponents of the amendment would not have it done, but,

effect, insist that the vessel be allowed to go on in a run-down appearance,
until an American port is reached, unless the work can be done by the crew.
For, as I have said, our opponents are not advocating the duty for the purpose
of raising money, but for the express purpose of penalizing the owner so that
he will not have the work done except In an American port.

' American ships are instruments for the development of foreign trade. To be
most effective, they should be kept up to a high standard of efficiency and
appearance at all times. To do this they should be painted and scraped as and
when opportunity offers, and this work should not necessarily be held up until
the ship returns to an American port on pain of a penalty. Such work is usu-
ally done by the crew, but frequently it is advisable and necessary to call in
shore labor so as not to delay the vessel. Then, too, it is frequently necessary
to clean cargo compartments which have carried cargo or fueL oil, so as to fit
them for the carriage of other kinds of cargo. Shore labor is usually required
if the ship is not to be delayed.

Parts of a ship may be broken or damaged on a voyage, and It is advisable
to repair or replace them at the first opportunity, so as to keep the ship up
to her standard of efficiency and appearance. Merchants like to use and people
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like to travel on ships which appear and are in perfect condition. Insurance
rates are thereby kept down.

Crews can not always be worked efficiently for upkeep purposes, for the law
r quires them to be divided equally Into watches, so that all can not be worked
in the daytime, and upkeep work can not be don at night. Then, too, some
ships are never free of cargo. Cargo goes in for the next voyage or leg of a
voyage, as cargo is discharged from the last voyage or part of a voyage. To.
drive this work as fast as possible is good management, because it means a
quick turn around and efficient operation.

Obviously the fewer days a vessel can be kept in port and'the more days
she can be kept at sea, the greater will be her earning capacity and the more
efficient her operation.

All these factors are parts of a successful operation of a merchant marine.
To have such an American merchant marine capable of carrying a fair share
of American foreign trade Is all that American shipowners seek. Shipowners
believe that the proposed amendments will help accomplish these results, and
that they will not in any respect operate to the hurt or damage of American
shipbuilders or repairers. The increased business which will come to such
repairers from a successful American merchant marine will offset many times
any losses which may be suffered through these upkeep repairs being made
abroad.

What American shipowners desire is not to make major repairs in foreign
ports because of cheaper cost of labor and material, but the right to do these
things as and when necessary to keep their ships up to the highest standard of
efficiency, and to keep them at sea as much as possible and in port only when
obviously necessary. This is all that the amendments embodied in the tariff
bill now before your committee permit.

Under such an act, no American shipowner will be able to send his ship to a
foreign port simply for the purpose of making repairs duty free, at lower costs
than in American shipyards.

There are two changes in the bill as passed by the House which our assocla-
tions would like to see made.

The first is the deletion from section 8114 of the words "or a vessel Intended
to be employed in such a trade." The reason for this is that these words might
be interpreted as meaning that the duty should be assessed upon repairs made
in a foreign port to a foreign flag vessel which was intended to go under charter
to an American citizen for use in the foreign trade of the United States. The
words referred. to are so general in character that it may be argued that they
are susceptible of such construction, if a strict interpretation is to be placed
upon them, whereas it is quite certain that no one contemplated that duties
should be paid the United. States ww 4,epairs to foreign flag ships made In
foreign portq. What is sought by thbiU is to impose such duty upon American
flag vessels (that is, vessels documented under the laws of the United States)
unless such repairs come within the exemptions of the bill, and this is fully
accomplished by imposing such duties on "essels documented under the laws
of the United States." In other words, unless the bill specifically intends, to
attempt to impose duties upon foreign flag vessels for repairs made in foreign
ports, the words which we would like to have deleted are superfluous. Their
deletion Is recommended for the sake of clarity.

Another change which our associations are desirous of having made is that
emobdied in an amendment proposed to H. R. 2667, introduced by. Senator
Fletcher on June 4, and referred to your committee.

The proposal is to amend section 466 by inserting on page 328, line 17, after
the word "country" the following:

"ProMed, That if the owner or master of such vessel makes claim under
section 8115 herein, he may give a bond in double the amount of the cost of
such repairs, with good and sufficient security, conditioned on the payment of
said duty upon the decision of the Secretary of the Treasury respecting' the
merit of such claim and ascertainment of the amount that should be refunded
or remitted, in case the duty,mws paid, atid the amount of the duty which
should be collected, thereupon the latter amount shall be promptly paid and,
said bond canceled."

The principal effect of the amendment is to provide that an owner may, in
the first instance, bond against the duty, so that if it .hould ultimately be
determined that the repairs, etc., came within the exemption, no duty wpold
be assessed. . . ' .
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Under the bill as now drawn the duty must first be paid and a refund made
if the exemptions apply.

It seems to our associations that it would simplify procedure and. reduce
administrative costs to the Government if the direct exemption was substituted,
for the refund. The same documentary and other evidence will be required of
the shipowner before he can obtain the benefit of the exemption, as is now
provided for as the basis for the refund. The ultimate result, therefore, would
be the same, so far as the shipowners' liability is concerned, but the suggested
change will simplify procedure and reduce cost.

STATEMENT OF HENRY (1. HUNTER, NEW YORK CITY, REPRESENT.
ING THE NATIONAL COUNCIL OF AERIC& SHIPBUILDERS

"-The witness was duly sworn by the chairman.)
Senator BixoxAM. I would like to ask, before you get started,

whether you have any objection to some of these things you have just
heard discussed, such as their ability to clean a ship out at foreign
ports and bring it in without paying any duty on that labor. t

Mr. Hu R. I have the criticism of the decision that would con-
strue the act to apply to the cleaning of a ship. It seems to me that
it is part of the cost of operation of the ship, rather than the cost of
ang repairs or replacements to the ship.,

senator BIxOHAM. In other words, you have no objection to that?
Mr. HuNTE.. No. We think the criticism may apply to the im.

proper presentation of the question to the, Customs Department..
Senator BARKLEY. You are taking the same position the previous

witness took on this Whole subject.
Mr. HUNTER. So far as cleaning the tanks to makethe ship avail-

able for other cargo is concerned. ..

Senator BARKLEY. You are against his general proposition?
Mr. HuNTE. Yes. - /
Senator WALsH, of Massachusetts. He is against the House amend-

ment.
Mr. HUNTER. I shall be very brief.
The National Council of American Shipbuilders is composed of the

princi-al shipbuilding and ship repairing companies and companies
engagti in manufacturing marine equipment and accessories, in the
United States. Included in its membership are New York and New
Jersey Dry Dock Association wh9se niembers operate shipyards in
the Port of New York, and Paciflc'Coast Dry Dock Association whose
members operate like yards on the Pacific Coast. The members of
the National Council are seriously interested in the preservation of
the protection afforded their industry by section 3114 United States'
Revise,4 Statutes which is embodied in secion 466 of the tariff act of
1922 as amended by that section of the act.

In'substancd section 3114 imposes an ad valorem duty of 50 per
cent.' on the cost of eq ipment purchased in foreign countries for
vessels documented under the laws of the United, States and'on the
expenses of repairs made to/such vessels inforeign countries.
,'Section 3115 provides for the remission of such duties when it

becomes necessary for a vessel, by stiess'of weather or other 'casualty,
to purchase such equipment or to make such repairs in a foreign

The intent and effect of this legislation, as is apparent is to insure
that repairs to American vessels are mdde in American yards, and
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that American, rather than foreign, marine _equipment is installed
in such vessels, while, at the same time, affording an opportunity to
make repairs or to purchase equipment in foreign countries, due to
emergencies without penalizing the owners of American vessels.

Senator BINOHAM. As I understand it, you have no objection to
their doing what is now allowed under the act in case of emergency.

Mr. HUNTER. As it exists now.
Senator BINGRAM. I would like to ask, with respect to these two

amendments, one and two, in section 3115, whether you have any
objection to the second part.

Mr. HUNTER. We approve the second part.
Senator BINGHAM. You are in favor of that?
Mr. HUNTER. Yes.
Senator BINOHAM. You are opposed to the first part, which lays

the thing wide open.
Mr. HUNTER. Yes.
Senator BINoHAM. Do you not think the committee is already sold

on the proposition?
Mr. HUNTER. I think it is very essential for you to listen to me on

an analysis of subsection 1.
You might be interested to know that this principle of protecting

the ship-repairing industry against the competition of foreign ship-
yards has been the established policy of the United States for more
than half a century.

In 1866 Congress enacted the present section 3114 which has been
on the statute books for more than half a century. As originally
enacted the section imposed a 50 per cent ad valorem duty on the
expense of repairs made to, and on the cost of equipment purchased
for, vessels enrolled and licensed under the laws of the United States
to engage in the foreign and coasting trade on the northern, north-
eastern, and northwestern frontiers of the United States.

Senator WALSH, of Massachusetts. Mr. Hunter, all you are read-
ing now is in the House brief.

Mr. HUNTER. Not what I am going to present now.
The Tariff Act of 1922 amended the section by striking out the

words "on the northern, northeastern, and northwestern frontiers of
the United States" and thereby applied the section to all vessels
documented under the laws of the United States to engage in the
foreign or coasting trade.

The House amendment to section 8114 reads as follows-
For the purposes of this section, compensation paid to members of the regular

crew of such vessel in connection with the installation of any such equipments
or any part thereof, or the making of repairs, in a foreign country, shall not
be included in the cost of such equipment, or part thereof, or of such repairs.

We approve of that amendment, but it is unnecessary to insert it
in section 8114, because it is covered in subsection 2 of the amend-
ment to section 8115, which reads:

That such equipments or parts thereof or repair parts, or materials, were
manufactured or produced in the United States, and the labor necessary to
install such equipments or to make such repairs was performed by residents
of the United States, or by members of the regular crew of Such vessel.

I want to discuss briefly section 3115, as amended, and particularly
subsection 1. As the act exists at the present time the repairs and
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the installation of equipment are limited to those that are required,
on the regular course of voyage of the vessel.

Senator SuoRTmDE. By reason of stress of weather or other
casualty Y

Mr. huxT~e. Yes.
Provision is made in section 8115, as it exists in the present tariff

act, for the remission of duty on expenses of repairs or on the cost of
equipment made necessary by "stress of weather or other casualty."
It should be noted that the terms "stress of weather" and "cas.
ualty" are comprehensive. The courts have interpreted "stress of
weather" to include many and varied conditions, such as the action of
winds, waves, ice, freezing, heat, and tides. "Casualty " means an un-
avoidable accident, an event not to be foreseen or guarded against.

Certainly replacements or repairs made "to repair damages suf-
fered, or to replace equipment damaged * * * during the voy-
age" contained in subsection 1 of the amendments are well within
the exemptions of the existing law and the amendment in this respect
is unnecessary and superfluous.

In general there is no complaint to making emergency repairs or
purchasing emergency equipment, in a foreign country, without the
payment of a duty thereon. The present law in its terms and in
actual application satisfactorily attains this end, to which domestic
shipyards raise no objection. No amendment of section 8115 is
necessary to provide for such an exemption.

The proposed amendment of section 3115 by subsection 2 and the
application of the 'definitions of the terms "stress of weather" or
"other casualty," relieve the owner of a vessel from any unreason-
able imposition of the duty arising out of conditions over which he
has no control, or which he could not have foreseen at the time his
vessel left her home port, without impairing the obligation imposed
on him by the navigation laws of the United States that he shall
maintain his vessel in a seaworthy condition.

The proposed amendment of section 3115 by subsection I .is objec-
tionable in so far as it excludes from the payment of duty such
equipment, or parts thereof or repair parts, or materials purchased
or stch expenses or repairs incurred, in a foreign country, in order
to maintain a vessel "in a seaworthy condition" or "in a sanitary
and proper condition for the carriage of cargo and passengers."

Manifestly a standard is here set up which does not permit of exact
application owing to the general character of the language. It could
be claimed, and disproof would be difficult, if not impossible, that
practically any repair made or equipment purchased met the require-
ments that are set forth in the amendment. And it is difficult to see
how the officers charged with the enforcement of the tariff bill could
do othet'than accept the averment of the operator of a vessel at its
face value, inasmuch as opportunity would be largely, if not entirely,
lacking to test its accuracy; and since, indeed, almost any purchase
of equipment or the performance of any repairs could be construed as
necessary to render a vessel "seaworthy" or to maintain her "in a
sanitary and proper condition."

Senator SACKMEr. Suppose, Mr. Witness, that by stress of weather
cabins were injured. That is not covered by the old act at all.
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Mr. HuNTEn. It arises out of a casualty.
Senator SACKETT. But it is not necessary to put those cabins back

in condition to get her to her own pert. ...It does-wt_ ak&e-her un-
seaworthy, but it does makeher Ancomfortable f6r'tlha 'sners.

Mr. HUNTER. That'isa possi '"bleconstrctiontoput 0. itq.
Senator SACKETT. Ought that not to be covered in some way, so

that those repairs could be made?
Senator SHORTEIDOE. The law permits that now, Senator.
Senator SACKETr. No.
Senator SHoRT IDoE. That would be a casualty.
Senator SACKETT. But it permits only repairs to be made to secure

the safety of the vessel, to enable her to reach her port of destination.
Senator SHORTRIDGE. Even so-
Senator SACIETT. It seems to me, if you leave that last clause out

of the old act, it would cover the situation.
Senator COUZENS. I can not see any objection to them paying a

duty on even that, so long as they get the advantage of the cheaper
purchase abroad.

Senator SAcErr. I do not see any real reason.
Senator WALsH of Massachusetts. So long as the difference in the

cost of labor is 50 per cent.
Senator SACKETT. He can do it on parts that render her unsea-

worthy, but he can not do it on the rest of it.
Senator COUZENs. He can if he pays the duty.
Senator SACKETT. He ought to pay the duty on all of it.
Mr. HUNTER. Here is the principal objection:
The attention of the committee is directed to the fact that the

exemption from the payment of the duty contained in section 3115,
as amended by the tariff act of 1922 is confined to the cost of equip-
ment purchased for, or expenses of repairs made to, a vessel in a
foreign country during the regular course of her voyage "; or, in
other words, t exemption applies to the cost of equipment or of
repairs made necessary by emergencies of a voyage.

An examination of the amendment of section 3115 by subsection
2 disclosed that the exemption from the payment of the duty applies
not only to the cost incurred in a foreign country "to repair dam-
ages suffered or to replace equipment damaged or worn out during
the voyage ; but applies also, without reference to a voyage of a
vessel to the cost incurred in a foreign country for equipmfmt or
repairs "necessary to maintain her in a seaworthy condition" or "to
maintain her in a sanitary and proper condition for the carriage of
cargo or passengers."

Thus it appears that a possible and probable construction of this
amendment would permit the owner of a vessel, whose voyage ended
in a foreign port, to tie her up in such a port for an indefinite period
of time and have extensive repairs made to her, the.expense of which
would be exempt from the payment of the duty imposed by section
3114.

That this is not an unreasonable interpretation of this provision is
confirmed by a statement relating to this amendment, which appears
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in the report of the House Committee on Ways and Means and
which reads as follows:

it .mmgiau, mtea that the owner o4 a vessel finds It desirable to put her
up , b*;ww .erartovhe her iA dW.dock in nearby foreign territory. In
such cases American partsand equipment are readily available, and may be
easily Installed by American labor.

The amendment however, exempts from the duty the cost of equip.
ments purchased for, or the expenses of repairs made to an Ameri.
can vessel while she is in any foreign country, and not while she is
in a near-by foreign country, to maintain her in a seaworthy
condition.

Senator BAKLEY. Do you object to permittiiig the shipowner to
make such repairs as will keep her in seaworthy condition abroad?

'Mr. Huwrmk Yes.
Senator PARIwIY. And being exempt from dutyI
Mr. HuinRa Yes.
Senator BADKLE Y. Do you object to such repairs in a case where

the damage is suffered, or for the purpose of replacing equipment
damaged or worn out during the voyage ? Do you object tothat, toot

Mr. HuNmI. We object to the general language of that.
Senator BARKLEY. That is not so general as to parts worn out.
Mr. HuNT. That is caused by a casualty, or stress of weather-
Senator BARKLEY. Suppose that by the most minute inspection

of a ship in the home port it would be impossible to discover a break
in a shaft, or something of the kind, of a character that might break
or become useless on the way over. Do you object to allowing the
ship to repair that in any foreign port, although it is necessary to
repair it in order that it may be safe and seaworthy?

Mr. HuNTm. One could do it under the present law.
Senator BARKLEY. Not unless it is caused by stress of weather.
Mr. HUNT=. Or other casualty.
Senator CouzEs. That is a casualty. It is an accident.
Senator BiXoHAm. A break in the shaft.
Senator BARKLEY. If it was broken before it left, and nobody could

discover it, the casualty did not occur on this particular voyage,
but may have occurred on some other voyage. Do you object to
alloWing that to be done?

Mr. Hum-=. We object to it; yes.
Senator BINOHAM. Under the present law it says "to make such

repairs in order to secure the safety of the vessel." You do not
object to that?

Mr. HuN;Tm. We do not object to that, if it is due to casualty or
due to stress oP weather.

Senator BARKLEY. "The safety of the vessel, to enable her to reach
her port of destination." You did not read it all. That is what it
s ays.Senator CouzENs. If the crank shaft broke, that would be an

accident?
Senator BAnmur. If it broke in the middle of the sea on the way

over, it would probably be a casualty; but if it had been gradu-
ally breaking during two or three voyages, and could not be dis-
covered until it cracked in two, it might not be a casualty on this
particular voyage.
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Senator COUZENS. It would be a casualty when it broke I
Mr. HuNTER. This amendment opens the door to repairs of all . i

kinds. p
Senator BnmY. I agree that the language is probably too broad. I:
Senator CouzENs. I think we have the point. You are just taking

up the time of the committee.
Senator CONNALLY. Do you do a good deal of repairing for foreign

ships?
Mr. HuNt=. Very little. All the foreign ships coming into Amer-

ican ports, almost -without exception, use the repair yards for emer-
gency repairs. They make their permanent and expensive repairs
m the home port, due to the fact that the labor is from 50 to 100 per
cent lower.

Senator CONNALLY. You do get the emergency work.
Mr. HUNTER. Very little.
Senator CONNXALLY. If we limit this to emergency work abroad,

will it not amount to very little?
Mr. HulTE. Absolutely, under the present act.
Senator CONNALLY. There is very little done abroad on Americanships.
Mr. HUNTER. Due to this duty, we get protection.
Senator CONNALLY. But even with the protection, there is very

little of it done abroad.
Mr. HUNTER. Comparatively little.
Senator BARKLEY. Do these foreign vessels that have repairs done

in this country pay. a duty when they return to the home port ?
Mr. HUNTER. Probably.
Senator WALSH of Massachusetts. The previous witness said their

own county imposed a duty.
SenatorBARKLEY. So that you are in favor of allowing the foreign

vessels to have the advantage which they enjoy, of cheaper labor and
cheaper repairs, in competition with American ships, to the extent of
not allowing American ships to have ordinary repairs made in for-
eign countries without paying this duty ?

Mr. HuNTR. We are in favor of the protection, which is the prin.
ciple of our tariff, for our home shipyards.

Senator BAnKLY. What is the difference between protecting a
ship repairer and shipowner? Where is the difference? Which
group of selfishness are we to give the greater consideration to in the
writing of the tariff bill?

Mr. HUNTER. You are supposed to act impartially. At the present
time the shipowner enjoys a very substantial help under the Jones-
White Act.

Senator BARKLxY. And yet they maintain that they can not operate
American ships in competition with foreign vessels, even under that
act. There is no evidence that our merchant marine is increasingvery rapidly.Mr.IiuNTR. They are buying vessels at a very small price.

Senator BARKLEY. They bought some from the Government.
Senator BiNiOwAm. Is it not true that the principal object of the

protective tariff is to protect the American standard of living and to
protect American laboring men against competition of cheap foreign
abor I
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Mr. HUNTER. That is. the principle.
Senator BINOHAM. Rather than to protect the owner, or those who'

invest in stocks in an enterprise.
Senator BAUxLpY. He understands the theory, of course, under

which it is established.
(Mr. Hunter submitted the following brief:)

BRIEF OF THE NATIONAL COUNCIL OF AMERICAN SHIPBUILDERS

STATEMENT IN OPPOSITION TO THE AMENDMENTS BY THE TARIFF BILL OF SECTIONS
3114 AND 3115, UNITED STATES REVISED STATUTES, INCLUDED IN SECTION 460 or
THE TANI" ACT OF 1022, OF WHICH SEC7ION 3114 IMPOSES AN AD VALNoM
DUTY OF 50 PER CENT ON THE COST OF EQUIPMENT PURCHASED FOR, AND ON THX
EXPENSES OF REPAIRS MADE TO, VESSELS OF AMERICAN BEGISTRY IN FOREIGN
COUNTRIES

The National Council of American Shipbuilders is composed of the principal
shipbuilding and ship repairing companies engaged in manutitcturing marine
equipment and accessories in the United. States. Included in its membership
are New York and New Jersey Dry Dock Association, whose members operate
shipyards in the port of New York, and -Pacific Coast Dry Dock Association,
whose members operate like yards on the Pacific coast. The members of the
National Council are seriously interested in the preservation of the protection
afforded their industry by section 3114, United States Revised Statutes, which
is embodied in section 466 of the tariff act of 1922 as amended by that section
of the act.

In substance section 3114 imposes an ad valerom duty of 50 per cent on the
cost of equipment purchased in foreign countries for vessels documented under
the laws of the United States and on the expenses of repairs made to such
vessels in foreign countries.

Section 3115 provides for the remission of such duties when it becomes
necessary for a vessel, by stress of weather or other casualty, to purchase
such equipment or to make such repairs in a foreign country.

The intent and effect of this legislation, as is apparent, is to insure that
repairs to American vessels are made in American yards. and that American.
rather than foreign, marine equipment is installed In such vessels, while, at
the same time, affording an opportunity to make repairs or to purchase equip-
ment in foreign countries, due to emergencies without penalizing the owners of
American vessels.

Whether considered as i means of furthering the interests of an American
industry or as a means of protecting American labor employed in shipyards,
the continuance of the protection afforded by section 3114 Is amply justified by
existing conditions.

Domestic shipyards pay higher wages to their employees than foreign ship-
yards pay. and charge higher rates than foreign shipyards to dry dock vessels
because of the greater cost of construction and operation of domestic than
foreign dry docks. Many foreign dry docks have been constructed and are
operated by national or municipal governments and are available at low rates
for use by foreign ship repairers, who are relieved of the expense of their
construction and maintenance, The same higher labor cost to repair vessels
in the United States than in foreign countries Is involved in the greater cost
to manufacture marine equipment in domestic than in foreign manufacturing
plants.

Section 3114 fs the only protection enjoyed by domestic shipyards against
the competition of foreign shipyards to repair and to provide equipment for
vessels documented under the laws of the United States.

The principle of protecting the ship repairing industry against the competition
of foreign shipyards has been an established policy of the United' States for
more than half a century. In 1866 Congress enacted the present. section 3114
which has been on the statute books for more than half a century. As origi-
nally enacted the section imposed a 50 per cent ad valorem duty on the ex-
pense of repairs made to, and on the cost of equipment purchased for, vessels
enrolled and licensed under the laws of the United States to engage In the
foreign and coasting trade on the northern, northeastern, and northwestern
frontiers of the United States.
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The tariff act of 1922 amended the section by striking out the words "on
the northern, northeastern, and northwestern frontiers of the United States"
#nd thereby applied the :section to all vessels documented under the laws of
the United States to engage in the foreign or coasting trade.

AUEDMBNTS OF SECTIONS 8114 AND. 0110, UNI1D STATES REVISED STATUTES, BY
TARIFF BILL

Section 8114, as amended by the tariff bill, Is as follows (matter italicized
is new) :

"Sao. 3114. The equipments, or any part thereof, including boats purchased
for, or the repair parts or materials to be used, or the expenses of repairs made
in a foreign country upon a vessel documented under the laws of the United
States to engage in the foreign or coasting trade, or a vessel intended to be
employed in such trade, shall, on the first arrival of such vessel in any port of
the United States, be liable to entry and the payment of an ad valorem duty
of 50 per cent on the cost thereof in such foreign country; and if the owner
or master of such vessel shall wilfully and knowingly neglect or fall to report,
make entry, and pay duties as herein required, such vessel, with her tackle,
apparel, and furniture, shall be seized and forfeited. For the purposes of ths
testion, compensation paid to members. of the regular crew of such vessel in
oonnection wit the insta. ation of any such equipments or any part thereof,
or the making of repairs, in a foreign country, shall not be included in the cost
of suoh equipment or part thereof, or of such repairs."

This amendment is unnecessary because the same object is accomplished by
the proposed amendment to section 3115.

Section 3115, as amended by the tariff bill, Is as follows (matter italicized
is new; matter in brackets is old law to be omitted) :

"Sze. 3115. If the owner or master of such [vessel, however, furnishes]
vessel furnishes good and sufficient Cevidence that such vessel, while in the
regular course of her voyage, was compelled, by stress of weather or other
casualty, to put into such foreign port and purchase such equipments, or make
such repairs, to secure the safety of the vessel to enable her to reach her port
of destination,] evidence-

" (1) That such. equipment or parts thereof or repair parts, or materials
woere purchased, or that such eaipenses of repair , wvere incurred, in a foreign
country, in order to maintain such vessel in a seaworthy condition, or to repair
damages sufferM or to replace equipment damaged or worn out during the
voyage, or to maintain such vessel in a sanitary and proper condition for the
carriage of cargo or passengers; or

"(2) That such equipments or parts thereof or repair parts or materials, were
manufactured or produced in the United States. and the labor necessary to install
such cquipments or to make such repairs was performed by residents of the
United States, or by members of the regular crete of suoh vessel,
then the Secretary of the Treasury is authorized to remit or refund such duties,
and such vessel shall not be liable to forfeiture, and no license or enrollment and
license, or renewal of either, shall hereafter be issued to any such vessel until
the collector to whom application is made for the same shall be satisfied, from
the oath of the owner or master, that all such equipment and repairs made
within the year immediately preceding such application have been duly accounted
for under the provisions of this and the preceding sections, and the duties ac-
cruing thereon duly paid; and if such owner or master shall refuse to take
such oath, or take it falsely, the vessel shall be seized and forfeited."

The council approves of the amendment contained in subsection 2.
The council Is opposed to subsection 1.
Provision is made in section 3115, as it exists in the present tariff act, for the

remission of duty on expenses of repairs or on cost of equipment made necessary
by "stress of weather or other casualty." It should be noted that the terms
"stress of weather" and "casualty" are comprehensive. The courts have
interpreted "stress of weather" to include many and varied conditions such
as the action of winds, waves, ice, freezing, heat, and tides. "Casualty" means
an unavoidable accident, an event not to be foreseen or guarded against. (New
Standard Dictionary of the English Language.)

Certainly replacements or repairs made "to repair damages suffered, or to
replace equipment damaged * * * during the voyage" contained In sub-
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section 1 of the amendments are well within the exemptions of the existing law
.and the amendment In this respect is unnecessary and superfluous.

In general there is no complaint to making emergency repairs or purehasi
emergency equipment, In a foreign country, without the payment of a duty
thereon. The present law in its terms and in actual application satisfactorily
attains this end, to which domestic shipyards raise no objection. No amend.
ment of section 3115 is necessary to provide for such an exemption.

The proposed amendment of section 3115 by subsection 2 and the application
of the definitions of the terms 11 stress of weather" or "other casualty," relieve
the owner of a vessel from any unreasonable imposition of the duty arising out
of conditions over which he has no control, or which he could not have foreseen,
at the time his vessel left her home port, without impairing the obligation
Imposed on him by the navigation laws of the United States that he shall
maitain his vessel In a seaworthy condition.

The proposed amendment of section 3115 by subsection 1 is objectionable In
so far as it excludes from the payment of duty such, equipnwnt, or part#
thereof or repair parts, or materials purchased or such expenses or repair
incurred, in a foreign country, in order to maintain a vessel "in a scaworthy
condition" or "in a sanitary and proper condition for the carriage of cargo
and passengers."

Manifestly a standard is here set up which does not permit of exact appli.
cation owing to the general character of the language. It could be claimed,
and disproof would be difficult, If not impossible, that practically and repair
made or equipment purchased met the requirements that are set forth in the
amendment. And It is difficult to see how the officers charged with the enforce
ment of the tariff bill could do other than accept the averment of the operator
of a vessel at Its face value, Inasmuch as opportunity would be largely, if not
entirely, lacking to test its accuracy; and since, indeed, almost any purchase
of equipment or the performance of any repairs could be construed as necessary
to render a vessel "seaworthy" or to maintain her "In a sanitary and proper
condition."

Another objection that may be lodged against this provision is that it is an
Inducement to unscrupulous owners to allow their vessels to depart from
domestic ports in an unseaworthy condition so that they may be made sea-
worthy in a foreign country at a lower cost.

By the proposed amendment, repairs performed or equipment purchased
abroad are to be duty free, if such expense be Incurred "to replace equipment
* * * worn out during the voyage." Again, it may be pointed out that this
language of subsection 1 and its entire language are so general; and oppor.
tunity of the officers, who would be appointed to administer the tariff bill, to
determine the facts would be so small; the whole transaction transpiring In a
foreign country, and hence not permitting of the ascertainment of any exact
factual information; that the amendments here in question are practically
equivalent to a remission of duty on all repairs performed or equipments pur.
chased abroad.

Attention of the committee is directed to the fact that the exemption from
the payment of the duty contained In .section 3115, as amended by the tariff
act of 1922, Is confined to the cost of equipment purchased for, or expenses
of repairs made to, a vessel in a foreign country, "during the regular course of
her voyage," or, in other words, the exemption applies to the cost of equipment
or of repairs made necessary by emergencies of a voyage.

An examination of the amendment of section 3115 by subsection 2 discloses
that the exemption from the payment of the duty applies not only to the cost
Incurred, in a foreign country, "to repair damages suffered or to replace
equipment damaged or worn out during the voyage," but applies also, without
reference to a voyage of a vessel, to the cost Incurred In a foreign country for
equipment or repairs "necessary to maintain her in a seaworthy condition"
or "to maintain her in a sanitary and proper condition for the carriage of
cargo or passengers."

Thus it appears that a possible and probable construction of this amendment
would permit the owner of a vessel whose voyage ended In a foreign port to
tie her up in such a port for an Indefinite period of time and have extensive
repairs made to her, the expense of which would be exempt from the payment
of the duty imposed by section 3114.

That this is not an unreasonable interpretation of this provision Is con-
firmed by a statement relating to this amendment, which appears in the report
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of the House Committee on Ways and Means, and wh'ch reads as follows: "It
sometimes occurs that the owner of a vessel finds it desirable to put her up .
for the winter, or to place her in dry dock in near-by foreign territory. In
such cases American parts and equpIment are readily available and may be
eas ly installed by American labor."

The amendment, however, exempts from the duty the cost of equipments
purchased for, or the expenses of repairs made to, an American vessel while
she is in any foreign country, and not while she is in a near-by foreign country,
to maintain her in a seaworthy condition or in a sanitary and proper condit on,
nor does the amendment require that, in order to maintain her in such a
,condition and to relieve the owner of the duty, the equipment shall be of
American manufacture, or that such equipment shall be installed or that the
repairs shall be made by American labor. In so far as the amendment applies,
the owner may employ foreign labor and install equipments manufactured in
foreign countries while the vessel is in any foreign country and still be exempt
-from the duty imposed by section 3114 on the cost of such labor or equipments,
-which he probably would do on account of lower wages in foreign countries
and the lower cost of foreign-manufactured equpments. In conclusion I re-
peat that the language of the amendment is so general and so indefinite and
subject to such broad interpretations that it substantially repeals the protec.
tion which section 3114 Intends to provide domestic shipyards against the
competition of foreign sbpyards to repair vessels documented under the laws
of the United States.

The National Council of American Shipbuilders recommends that section 3114,
United States Revised Statutes, be reenacted as amended by the tariff act
-of 1922.

The council recommends also that section 3115, United States Revised Statutes,
be reenacted with the amendment included in subsection 2 of the am enwlients
proposed by the House Ways and Means Committee, but excluding therefrom
subsection 1 of such amendments and in other respects.

Upon the adoption of these recommendations sections 3114 and 3115 would
read as follows:

(Matter italicized Is new.)
"Six,. 3114. The equipments, or any part thereof, including boats purchased

for, or the repair parts or materials to be used, or the expenses of repairs made
in a foreign country upon a vessel documented under the laws of the United
States to engage in the foreign or coasting trade, or a vessel intended to be
-employed in such trade, shall, on the first arrival of such vessel in any port of
the United States, be liable to entry and the payment of an ad valorem duty of
50 per centum on the cost thereof In such foreign country; and if the owner or
master of such vessel shall wilfully and knowingly neglect or fail to report,
make entry, and pay duties as herein required, such vessel, with her tackle,
apparel, and furniture, shikll be seized and forfeited.

"SEo. 3115. If the owner or master of such vessel, however, furnishes good
and sufficient evidence that such vessel, while in the regular course of her
voyage, was compelled, by stress of weather or other casualty, to purchase such
equipments, or make such repairs in a foreign country, to secure the safety of
the vessel to enable her to reach her port of destination; or that such equipment
or parts thereof or repair parts or materials, icere maufactured or produced In
-the United States, and the labor necessary to install such equipments or to make
such repairs was performed by residents of the United States, or by members of
the regular crew of such vessel, then the Secretory of the Treasury ts authorized
to remit or refund such duties, and such vessel shall not be liable to forfeiture,
and no license or enrollment and license or renewal of either, shall hereafter
*be issued to any such vessel until the collector to whom application is made for
the same shall be satisfied, from the oath of the owner or master, that all such
equipments and repairs made within the year immediately preceding such appli-
(ation have been duly accounted for under the provisions of this and the pre-
ceding sections, and the duties accruing thereon duly paid; and if such owner or
master shall refuse to take such oath, or take It falsely, the vessel shall be
:seized and forfeited."

May 18, 1929.
NATIONAL COUNCIL OF AMERICAN SHPBuILDRs,

11 Broadway, rew York City.
Naw YORK & NEw JiERSEY DRY DOoK AssocIATIoN,

50 Broadwaoy, New York City.
PAOMO COAST DRY DoK ASSOCIATION,

Balfour Building, San Francisco, Calif.
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SUPPLEMENTARY STATEMENT, INCLUDING A SCHEDULE OF COMPARATIVE WAGES AiM
DaY DOCKING CHAROES OF DOMESTIC AND OF FOREIGN SHIPYARDS

THE IMPOI*rANcE OF THE SffIP-RflAIXING INDUSTRY

As a factor of the merchant ma#tIe.-Shlpyards within which vessels may be
repaired are as necessary for the establishment and maintenance of an ade.
quate and self-contained merchant marine as those equipped only to build
vessels.

As a factor of .national defenses.-During the World War shipyards with
facilities to repair vessels were required to repair and recondition many naval
vessels and vessels of the War Department. This experience demonstrated
that, during a war, such shipyards are auxiliaries of navy yards, and, as such
are indispensable factors of national defense.

As an lndustr.-For present purposes the shipyards in the United States
may be divided into two classes. One class includes yards engaged not only
in constructing vessels, but also in repairing them, which constitutes a substan.
tial part of the total work that they perform. All of the shipyards of this
class, with one or two exceptions, have depended for their existence almost
exclusively on the work of repairing and reconditioning vessels during the
depression that has prevailed in shipbuilding for the past few years.

The other class Includes shipyards which have dry docks and additional
facilities and equipment and which are used exclusively to repair and to
recondition vessels.

In the United States more workmen are employed in the work of repairing
and reconditioning vessels than are employed In constructing new vessels; and a
larger amount of capital is invested in plants and equipment to repair and
recondition vessels than in plants and equipment to construct new vessels.

As a public utlity.-The shipbuilding and ship-repairing companies have
spent large sums of money in establishing shipyards equipped with dry docks
tond modern mechanical facilities and manned with staffs of technical engineers
and corps of experienced mechanics that enable them to repair or recondition
vessels of all types. It Is no exaggeration to say that the facilities of such
private shipyards are as essential to the commerce of a seaport as its piers,
wharves, or railroad terminals.

THE DISADVANTAGES UNDER WHIOH DOMESTIC SHIPYARDS COMPETE WITH FOREIGN
SHIPYARDS FOR REPAIRING VESSELS OF AMERICAN REGISTRY

Wages.-It costs more in the United States than in any foreign country to
repair a vessel or to provide it with equipment. The differential in cost is due
primarily to the higher wages paid in private shipyards and manufacturing
plants in the United States than are paid in similar industrial establishments in
foreign countries.

Attached hereto and designated "Exhibit B" is a schedule of the comparative
wages paid by domestic and foreign shipyards.

The difference in wages disclosed by Exhibit A is, of course, established
by the fact that wage scales of domestic shipyards are really set, not by the
shipyards themselves but by protected industries, and are necessary by reason
of the superior living conditions that prevail in the United States.

Congress sought to overcome the disadvantage that an American-built vessel
encounters when competing with a foreign-built vessel due to higher labor cost
in domestic than in foreign shipyards by enacting the merchant marine act of
1928. But this act contains no direct aid to ship repairers or manufacturers
of marine equipment.

Investigation of customs entries during 1927 and 1928 discloses that of the
total value of expenses of repairs and of equipment incurred for vessels of
American registry, in foreign countries, subject to the duty of 50 per cent, from
43 to 50 per cent of such expenses were Incurred in' Asiatic ports. This Is a
s::rlking illustration of the effect of a low foreign wage as an inducement for
American shipowners to purchase their equipment or to make their repairs in
countries where the lowest wages pravall.

Dry-docking charges.-Charges for dry docking vessels in the United States
are greater than similar charges in foreign countries. The extent of these
differentials in charges Is statistically set forth in a schedule hereto attached
and designated "Exhibit A."
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Afarlae equipmnt.-The higher wages Involved In the greater cost of repair-
ing a vessel in the United States than In foreign countries is the same element
that contributes to make the cost of manufacturing marine equipment greater ill
domestic than in foreign industrial plants.

COMPARISON OF DRY DOCKING RATES OF PRINCIPAL FOREIGN AND UNITED STATES
PORTS

In many of the foreign ports the base rates for dry docking vary as the tonnage
of the vessels increases. A 6,000 gross ton vessel is used as an example for the
comparison. The dry docking rates are based on 24 hours for the first day,
and 24 hours each lay day thereafter, and are computed from information
furnished by the American, Consular Service and by ship repair companies in
the United States.

The rate of exchange used is shown after each foreign country.

Docking Lay days

Great Britain and Ireland:
Belfast ................................................................. $297.81 $78.83
Bristol ................................................................. 253.35 152.07
Hull ........................................................................ 38,5.64 18148
Nervcastloon-Tyne .................................................. .279. 1 182.48
London ............................................................... 318.030 199.83

(Pound Sterling, $4.88.)
japan:

Yokohama .................................................................. 626.89 285.95
Kobe ........................................................................ 609.12 169.20

(Yen, $0.47.)
Sweden:

Stockholm ............................................................ 481.80 120.00
Goteborg ..................................................... .. i 870.00 128. 64
Malmo............. ............................. 281.40 128.64

(Krona, $0.268.)Norway:
Oslo ........................................................................ 405.85 383.78

8p (Krono, $0.260.)

Bilbao ...................................................................... .339.32 128.52
(Peeta, $0.17.)

H urg .................................................. .48.63 133.82
(Rates given In pounds by A eia osl 48.

Belgium:
bk Antwerp-.... . . .......................................................... 25198 128.44

:(Franc, $0.028.)

Lehr 1 8.................................................... 291.9 128.38
Paero. ..................................................... 675.90 238.80

Naples ..................................................................... 124.45 62.23
Genoa ....................................................................... 248. 90 189.95
Trieste ...................................................................... 275.10 137.85

(Lire, $0.052.)
France:

Calais ....................................................................... 223.15 37.98
Cherbourg .................................................................. 344.76 21.45

(Franc, $0.039.)
China:

Shanghai ................................................................... 578.00 230.04
(Tee cent, $0.0052).
Average per port ........................................................ 83.95 15526

United States of America:
Boston ........... ..................................................... 720.00 600.00
Philadelphia ................................................................ 600.00 480.00
Baltimore ................................................................... 720. 00 600.00
Newport Ne s .................................................... 6 ......... 600,00 48.00
Jacksonville ................................................................. 720. O0 600. 00
Mobile ...................................................................... 90.0 840.00
New Orleans ................................................................ 96.00 840.00
San Francisco ............................................................... 800.00 600.0

Total for eight ports ................................................... 5,800 5,040.00
Average per port ..................................................... 7 35 00 6300o

Average dry-docking charge for first day based on use of dry dock for 24 hours
by a vessel of 6,000 gross tons:

22 listed foreign ports ------------------------------------------- $383. 95
Rate per gross ton, 64 cents.

8 listed United States ports -------------------------------------- 735.00
Rate per gross ton, 12.25 cents.
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Average dry-docking charge for each lay day based on use of dry dock for 24
hours by a vessel of 6,000 gross tons:
22 listed foreign ports ------------------------------------------- $155. 26

Rate per gross ton, 2.58 cents.
8 listed United States ports -------------------------------------- 630. 00

Rate per gross ton, 10.5 cents.
In listing the United States ports New York has not been Included, because

of its abnormal low current rates. During the World War-this port increased
its dry dock and repair facilities enormously to repair and recondition the large
number of ships sent into the port. When normal conditions returned the com.
petition of these yards for the comparatively small amount of work reduced
their dry dock rates to 5 cents per gross ton, both .for docking and lay days
which Is far below the cost of the operation of a dry dock.

If the port of New York is included, which has a docking rate of $300 and alay day rate of $300 for a 6,000 gross ton vessel, then the average charge for the
United States ports would be as follows:
Dry-docking charge -------------------------------------------- $686. 67

Rate per gross ton, 11.44 cents.Lay-day charge ------------------------------------------------- 59&. 33
Rate per gross ton, 9.89 cents.

Comparative average hourly wages of first-claes mechanics employed in repairing
vessels in shipyards of the United States and of foreign countries

IThe following schedule Is based on information received through the American Consular Service of eachof the foreign countries and from shipbuilding and ship-repair companies of the United States]

a~ am -:~ ~Trade U ~ a~
0 ~

~ ~

~ ~ ~, 4,___________ ~ ~ ~ ~ .~ ~
__________ ~6

Acetylene burner...........Boiler maker ..............Boiler-maker helper ..............

Carpenter, ship ...................
Caulker, iron .....................
Chipper, iron .....................
Coppersmith helper.........C l V rs mith e l ..... ....
Driller ...................Electrician ........................
Electrician helper ................
Joiner ............................Laborer ..........................
Machinist, Inside .................
Machinist helper Inside ..........
Machinist, outside .....
Machinist helper, outside.
Pattern maker ...................

pe fitter ........................Pipe.fitter helper .................
Plumber h...........
Plumber helper ..................
Riveter ...........................
Riveter, heater ...................
Riveter, holder-on ................
Riveter, passer-boy ...............
Sheet-metal worker ...............
Sheet-metal helper .... ,
Ship fitter.................
Ship-fitter helper............... ITinsmith ........... ........Tinsmith helper ............

Welder, acetylene ...... 0% .....
Welder, electric ...................
Wood caulker ....................

$0. 454 $0.35
.443, .353
.268 .176
32,5' .317

.4__6. .282

.430i .282

.344: .292

.233 .176

.3241 .282
:2381 :176

.324 1 .282

.224 .176
:349 .317
.344 .247
.245 .141
.343 .282
.232 .176
.427 .282
.217 .247
.379 .176
.078 .247
.328 .282
.226 .176
.393 .317
.245 .176
.331 .247
.237 .141
.454 am5
.4638 .353
.323 .247

.....................ft323
$80.356 .332

.38 .259
.33 .309

.:381 .337
...... 308

.381 .311
.3M6 .244

..................294i
.402 .455
.811 .2Z"
.367 *.314
.324 .278
.394 .316

..................... .259
.394 .306

..................... .259
.37 299
.3831 .306
.316 .262

.33 .319
.316 .278
.381 .328

..................... .222
.381 .304

..................... .163

..................... .38

..................... .245
.381. .327
.322 .244

K0.212 $0.20$0.201
.233 .20 .20017
191 :181. 171 .152

.255 . 21 .208 ...

.201 .21021 202 .164
... .2021 .202 .161g

.225 .202 .202 .173

.191 .1671 .171 .123

.201 .2021; .202 .161

.233 .2021 .2021 .1388
191 .181, .171 .123

.212 .202- .208..

.176 .1671 .1601 .143

.255 .202 ....I...

.191 .. .....

.191m . ...... ...

.255.22 201 1

.223 .202 .2021 .164

.191 .167 .1711 .1271
228 .202 I1641

.318 M22 .202 ...
.180.
.102) . .. .. . .. ..

2021 .2D2j.1
.... 1811 :171j :1321

.2011 .1671 171 ......
.223; .202! .2021..
.191 ... 171 ....

23 .2048 20

'A
.0

SO. 1440. 10
127] .025

•146 .10
.150 .05

.150 .05
. 153' .14
.116 .03
.145 .075
.146 .09
.105 .03

146 .10
1291 .039

.103 .15*I01 .03
*129 . 15

.105 .03

.194 .03
.153 .125
.101 .0
.140 .14.97 .05
.145 .05
.117 ..015
.127 .025
.097 '.015
.143 .14
.101 .03
.153 .05
.101 .025
.140' .14
.097 .03
.144 .10
.181 .10
.146 .125
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STATEMENT OF H. G. SMITH, NEW YORK CITY, REPRESENTING
THE NATIONAL COUNCIL OF AMERICAN SHIPBUILDERS

(The witness was duly sworn by the chairman.)
The CHAIRMAN. Mr. Smith, you are to speak upon the same para-

graph.
Mr. SMITH. I will be extremely brief. I would say nothing except

that I can possibly make a little clearer the objection of the American
Shipbuilders and the National Council of American Shipbuilders to
the amendment, particularly as to section 1, or No. 1 of section 3115.. It seems to us that the meat in that proposed amendment is con-
tained in two clauses, one of which reads:

"In order to maintain such vessel in a seaworthy condition," and
so forth.

It seems to us that is now fully covered under the existing law.
With respect to casualty, or damages, if damages result, we have no,
objection to the existing law as it applies to the repair of a casualty,
or to damages.

The second clause reads:
To maintain such vessel in a sanitary and proper condition for the carriage of

cargo or passengers.
I defy anybody to define exactly what that means. Our objection

to it is that this amendment would allow it to wide open to the per-
formance of repairs of an extensive nature abroad.

Senator CouzENs. We got that point awhile ago, while Mr. Hunter
was talking.

Senator BINOHAM. Have you heard any good arguments in favor
of that?

Mr. SMITH. I have not.
The only other statement I want to make is this: It seems to me,

that if the Congress thinks it is right and proper that we should have
an American built, American owned Merchant Marine, and they
enacted legislation to that effect last year, it is quite proper that we
should have an American repaired merchant marine as well.

The council has modified very slightly the existing law, to -which it
would have no objection. I would like to file a copy of that for the
record.

The CHAIRMAN. As a proposed amendment?
Mr. SMITH. As a proposed amendment.
(The matter referred to is as follows:)

SEc. 3114. The equipments, or any part thereof, including boats purchased
for, or the repair parts or materials to be used. or the expenses of repairs made
In a foreign country upon a vessel documented under the laws of the United
States to engage in the foreign or coasting trade, or a vessel intended to be em-

l1oyed in such trade, shall, on the first arrival of such vessel in any port of the
nited States, be liable to entry and the payment of an ad valorem duty of 50

per centum on the cost thereof in such foreign country and if the owner or.
master of such vessel shall willfully and knowingly neglect or fail to report,
make entry, and pay duties as herein required, such vessel, With her tackle, apparel,
and furniture, shall be seized and forfeited.

SEC. 3115. If the owner or master of such vessel, however, furnishes good and
sufficient evidence that such vessel, while in the regular course of her voyage,
was compelled, by stress of weather or other casualty, to purchase such equip-
ments, or make such repairs, in a foreign country, to secure the safety of the
vessel to enable her to reach her port of destination; or that such equipments or
parts thereof or repair parts or materials, were manufactured or produced in the
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United States, and the labor necessary to install such equipments or to make sugh
repairs was performed by residents of the United States, or by members of the-
regular crew of such vessel, then the Secretary of the Treasury is authorized to
remit or refund such duties and such vessel shall not be liable to forfeiture, and
no license or enrollment and license or renewal of either, shall hereafter be issued
to any such vessel until the collector to whom application is made for the same
shall be satisfied, from the oath of the owner or master, that all such equipment
and repairs made within the year immediately preceding such application have
been duly accounted for under the provisions of this and the preceding section,
and the duties accruing thereon duly paid; and if such owner or master shall
refuse to take such oath, or take it falsely, the vessel shall be seized and forfeited.

STATEMENT OF JOHN NICHOLSON, COUNSEL TO COMMITTEE ON
LEGISLATION, UNITED STATES SHIPPING BOARD

(The witness was duly sworn by the chairman.)
Mr. NicHOLsoN. I am counsel to the committee on legislation of

the United States Shipping Board. Mr. Chairman, I shall be very
brief. I am present at the request of the chairman of the United
States Shipping Board. Our view is this, that the proposed change
in the law is unwise, with respect to paragraph 1 of section 3115.

We are entirely in sympathy with the problems both of the ship
men and of the shipyards. Weighing their respective problems, we
are opposed nevertheless, to the change which is here proposed in
the present law. The existing law seems fair in its provisions.

The CHAIRMAN. What about paragraph 2?
Senator CONNALLY. You mean as proposed in this bill, or as pro.

posed by these gentlemen?
Mr. NICHOLSON. I mean as proposed in the House bill.
Senator SHORTRIDGS. Subdivision 1 of section 3115.
Mr. NICHOLSON. Subdivision 1 of section 3115?
The CHAIRMAN. What about subdivision 2?
Mr. NiCHOLSON. We think that subdivision 2 is reasonable, and

may, therefore, properly be adopted.
Mr. Chairman, that is all.

MEMORANDUM SUBMITTED BY HON. DUNCAN U. FLETCHER,
UNITED STATES SENATOR FROM THE STATE OF FLORIDA

(H. R. 2057, Seventy-first Congress, first session]
Amendment intended to be proposed by Mr. Fletcher to the bill (H. R. 2667) to provIderevenue, to regulate

commerce with foreign countries, to encourage the industries of the United States, to protect American
labor, and for other purposes, viz:
On page 326, line 17, after the word "country," insert the following: "Pro.

vided, That if the owner or master of such vessel makes claim under section
3115 herein, he may give a bond in double the amount of the cost of such repairs,
with good and sufficient security, conditioned on the payment of said duty upon
the decision of the Secretary of the Treasury respecting the merit of such claim
and ascertainment of the amount that should be refunded or remitted, in case
the duty was paid, and the amount of the duty which should be collected, there-
upon the latter amount shall be promptly paid and said bond canceled."

The reason for this amendment is stated in the editorial from the Nautical.
Gazette, hereto attahed, of June 1, 1929, pages 630 and 631:

DUTY ON REPAIRS

There is yet no meeting of the minds between shipowners and shipbuilders in
respect to duties on repairs done in foreign ports. The pending tariff bill includes
amendments of sections 3114 and 3115 of the 1922 act. The sections at present
provide for the payment upon arrival at the first United States port of a 50 per
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0ent ad valorem duty on any repairs made in a foreign country. The payment is
mandatory. The latter section provides for remission of such duty if the owner
or master furnishes sufficient evidence that such vessel "was compelled by stress
of weather or other casualty to put into such foreign port and purchase such
equipments or make such repairs to secure the safety of the vessel to enable her
to reach her port of destination."

The proposed amendment to section 3114 would provide that -" compensation
ra id to members of the regular crew of such vessel in connection with the instal-
ation of any such equipments or any part thereof, or the making of repairs, in a
foreign, country, shall not be included in the cost of such equipment or part
tbereof, or of such repairs."

The proposed amendment to section 311 would provide that "If the owner
or master of such vessel furnishes good and sufficient evidence-

"(1) That such equipment or parts thereof or repair parts or materials were
purchased, or that such expenses of repairs were incurred, in a foreign country,
n order to maintain such vessel in a seaworthy condition, or to repair damages
suffered or to replace equipment damaged or worn out during the voyage, or to
maintain such vessel in a sanitary and proper condition for the carriage of cargo
or passengers;
S"(2) That such equipments or parts thereof or repair parts or materials were
manufactured or produced in the United States, and the labor necessary to
install such equipments or to make such repairs was performed by residents of
the United States or by members of the regular crew of such vessel, then the
Secretary of the Treasury is authorized to remit or refund such duties. * * *"

The courses pursued by the shipowners and the ship repairers seem widely
divergent mainly because each does not fully understand the position or con-
ditions affecting the other. Shipowners believe that the ship repairers are
entitled to tariff protection to prevent materials being purchased or repairs
being done abroad which can be done in the United States. But they know
what a burden the present law, which excepts only stress of weather repairs,
puts upon the operation of American ships in competitive foreign trades. They
wish to see an amendment which will allow a more practical administration of
the general intent of the law. In other words, there are repairs which must be
done at foreign ports and which are liable to duty at present. The owners are
not trying to fix it so they can do any sort of repairs, or make replacements, or
do reconditioning jobs, or overhauls, or conversions. As a matter of fact, most
owners prefer to do repairs in American ports where they can devote their close
attention to all the details, to police the work, and to effect the repairs at the
cheapest possible price. Chief engineers are not students of the cost of repairs.
Anyone having had to do with repair requisitions knows of the diplomatic duels
which almost constantly occur between the chief and the superintendent. Re-
pairs at foreign ports are bugaboos to many owners, unless the captain, chief, or
agent is well versed in the economics of repairs.

The shipbuilders or repairers, on the other hand, fully appreciate all the dif-
ferent kinds of repairs, and in connection with the recent dispute over the pro-
posed tariff amendments their whole objection seems to be based upon a suspicion
that owners will try to take unfair advantage of a greater freedom in phraseology.

We are rather surprised that one phase in the practical working of the law
which constitutes a real handicap has not been stressed, and that no suggestion
has been made to obviate this handicap by amending the administration of even
the present law. We mean the mandatory payment of the duty. There seems
to be no reason why this should be essential. Why not allow the owner to
furnish a bond to cover the amount of the duty, and then only when it is deter-
mined definitely that the vessel is not exempt from the payment of the duty
provide for the prompt payment? While the principle of the present law is to
protect American yards and allow temporary emergency repairs to be done at
foreign ports without penalizing shipowners, nevertheless the mandatory pay-
ment of the duty on any repairs, coupled with the burden resting on the owner
of proving that the repairs were necessary for a seaworthy certificate, and the
work and expense required in the red tape of inducing the Government to refund
the money, work as a real handicap to American shipowners in foreign trade.
From the writer's own experience an example may be cited: A ship in ballast
and one day away from her foreign port of destination was caught in a 2-day
gale of head winds. Her superstructure, funnel, and lifeboats were damaged.
Her port of destination was the nearest port and also the port of refuge. Sur-
vey required temporary repairs in order to obtain seaworthy. certificate. Per-
manent (and further or more complete) repairs were allowed to go over until
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her return to a United States port. The 50 per cent duty on the repairs wa
paid. The permanent repairs were also made. After many months of effort.
red tape, special agents, etc a refund was obtained. Besides being out of pocket
the amount of the duty, the loss of interest, collection fees, and all expenses
totaled about 20 per cent 9f the amount of the duty. Who will say that this
did not constitute a handicap to the operation of this American ship? And as
long as no other financial compensations are granted to offset this particular
kind of handicap who will deny that it will not continue to constitute a handicap?

We heartily advocate the protection of American shipyards. But it Is about
time to realize that American shipyards can not be protected unless America
ships are protected. Shipyards are entirely dependent upon ships. Successful
American built, owned and. repaired ships mean successful shipyards. The
principle of tariff for revenue only has long ago been discarded by both political
parties. The intent of the protective tariff was to foster the development of home
industries to supply our domestic needs. How successful have been the result.
is shown by the fact that the quantity production in most instances has reduced
the production costs to a point lower than the costs of similar products of other
countries, so that we can now compete with them in world markets. The same
results can not be obtained in the shipbuilding industry.

That shipping is international in character, that American shipping has been
more hampered than helped by tariff aid to other American industry, that Ameri.
can shipping needs protection but that on account of the Impracticabilitles of
tariff application the only method of protection is by government financial aid
In recognition of national service rendered, all seem to have been to large extent
realized by Congress by the token of the passage of the Jones-White bill As we
believe In protection of American shipyards, so do we believe that American
shipping must be protected. And to the very extent American shipyards are
protected by a means which tends to burden shipping, American shipping ifiust
be protected. It is a matter of degree.

ENTRY OF MERCHANDISE-BILLS OF LADING

[Seo. 484)

STATEMENT OF A. P. THOM, WASHINGTON, D. 0., REPRESENTING
THE ASSOCIATION OF RAILWAY EXECUTIVES

(The witness was duly sworn by the chairman.)
Mr. THo. Mr Chairman and gentlemen of the committee, there

are two of the administrative sections of this act to which I would
like to call attention.

Senator BNOHAM. Mr. Chairman, it is impossible to hear any-
ti r. TnoM. I say, there are two of the administrative provisions

of the present law to which I would like to invite the attention of the
committee.

The first one of these is section 484 of the present law which deals
with the method of making entry of imported merchandise.

The CHAIMAN. That is page 428. What subsection do you desire
to speak to I .

Mr. ToM. Particularly to subsection (c) of that section 484,
which relates to the entry of merchandise imported into this country.

The present method requires the production of the bill of lading
before the entry can be made. That, in practical operation, has been
found to be very burdensome. The provision of the' law has been
construed by the collectors as requiring not only the production of the
bill of lading but of the surrender to them of the bill of lading, so
that all evidence in respect to the shipment is taken into the hands of
the Governmeht and away from the carriers.
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. This matter has been the subject of consideration by a committee
of the agents of the carriers; by "carriers," I mean the rail carriers-
by the agents of the shippers at seaboard points; by the collectors of
customs at the seaboard points, and by these committees with the
customs authorities in the administrative branch of the Government
here in Washington.

It was at first sought to find a way of dealing with the subject by
a regulation of the Treasury, but that was not thought possible by the
Treasury Department. At the same time, the difficulties to which
I am about to allude, I think I may say, are fully recognized by the
Treasury authorities, and they are as anxious as we are to find a
solution of the method of making the entry that will properly protect
the interests of the Government, and also the convenience of the ship-
ping public and the carriers.

Representations on this subject were made to the House Committee
by representatives of the San Francisco Chamber of Commerce, and
effort was made in the bill as reported by the House Committee to
meet the difficulties.

The general method adopted by the House Committee was to permit
the entry to be made, not only on the original bill of lading, but on a
duplicate of it.

The CHAIRMAN. The amendment on page 430 provides, does it not,
for the duplicate bill of lading?

Mr. THoM. I say, that is the method which the House suggested.
The CHAIRMAN. Yes.
Mr. THOx. The power to make the entry not only upon the original

bill of lading, but also the power to make it upon a duplicate bill of
lading.p

But that, upon consideration of the commercial interests involved
has been found impracticable, and in no way furnishing a solution
the difficulty.

These bills of. lading are sometimes in foreign languages. They
ate -."ry elaborate in their provisions. The difficulty of obtaining a
duplicate of the bills of lading is very great; so great that this pro-
vision of the House has been rejected by the opinion of those people
who have to get under the provisions of the law.

The CHAIRMAN. In many cases, however, it could be administered,
could it not, to the advantage not Only of the Government, but the
shipper himself ?

Mr. THom. That may help, but there are certain fundamental con-
siderations affecting this matter which I believe are sound in them-
selves, and which I hope will address themselves to the approval of
this committee.

One is that the only interest of the Government in respect to this
matter of the customs is to collect the amounts due the Government
on the importation of any merchandise. The Government ought not
to have any responsibility in respect to deliverT, because that is a
carrier responsibility; nor oughtit to have anything to do with the
bill of lading, except in so far as is necessary to furnish it with the
evidence of the authority of the person offering to make the entry-
in fact, to make the entry. The Government has nothing to do with
the carrier obligation or with the carrier duty. It has nothing to do
with the evidence of shipment except in so far as it may be necessary

I
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to protect the governmental interests of collection. It should have
nothing to do, in any event, with delivery. That ought to be put
upon tMe carrier in pursuance of its contract of tarnage.

Without going into any detail, Mr. Chairman, what I wish 6ii
committee to do is to refer this matter that I am speaking of to its
technical advisors for the purpose of bringing into it a suggestion
as to how this matter should be handled.

Senator WATSON. What is your suggestion, Mr. Thom?
Mr. THOM. We are to have a meeting of our committee next Mon.

day for the purpose of passing upon a suggestion which I have here,
and therefore the suggestion that I make here has not yet been
authorized by the committee of the carriers which I represent. One
of this committee will come from Seattle, another from Boston,
another from Jersey City, and another from St. Paul.

Senator HARRISON. You are going to incorporate that suggestion
in the record?

Mr. THOm. I am going to bring it to this committee as soon as it is
approved.

Senator HARRIsON. Not until it is approved?
Mr. THoM. I would rather not but Ican give you the ideas which

are runningthrough our minds about it.
Senator Spon5itiJGE. I would be glad if you would do that.
Senator KINo. Mr. Thom, the committee, as a body, may take a

recess within a day or two, and the majority members would have
the advantage of it, but the minority would not. I think you ought
to submit it~so that we may learn something about it.

Mr. THOM. I will submit it with the reservation to which I have
alluded.

The CHAIRMAN. You shall have it as soon as it is received.
Senator HARIsoN. Mr. Thom has been here loig enough to know

that the minority Members are not going to have any voice in
making this law.

Senator SHORTnIDGE. Mr. Thom, what you are going to suggest
is in lieu of subdivision 3, if I understand you correctly? "

Mr. THOM. I am going to suggest an alternative method.
The CHAIRMAN. Mr. Thom, have you been in conference with Mr.

Alvord on this subject?
Mr. THoM. Yes.
The CHAIRMAN. Mr. Alvord, I know, is preparing a proposed

amendment to this provision.
Mr. THOM. I know he is, and that was my reason for not wanting

to brin it in prematurely, but I am perfectly willing to present the
ideas tiat are now running through our minds with respect to it.

Senator SimmoNs. Mr. Chairnian, why insist upon Mr. Thom read-
ing this memorandum he has prepared until he has submitted it to
his clients .

The CHAIRMAN. I do not ask him to do it.
Senator Smnro-s. I would suggest, if this committee is adjourned

when his committee has acted, Mat he send to each member of the
committee a memorandum of what they desire.

Mr. THom. I can do that, but perhaps I can make the matter a
little more definite if I should tell you what we have tentatively
under consideration.
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Senator SACKIrT. You have aroused our curiosity.
Mr. THOM. If you will turn to the present law, after the word

-merchandise" in the third line from the top-
The CHAIRMAN. You are reading from an entirely different bill.
Mr. THOM. I am talking about the law.
Senator SHORTRIDOE. What section are you talking about?
Mr. THOM. I am talking about the old law.
Senator HARRISON. What subdivision are you reading from?
Mr. THOM. Subdivision (a). After the word "merchandise" in-

sert "1or the person authorized to make such entry under para aph
(h) of this section," and substitute for paragraph (h) of thRouse

bill the following paragraph:
(h) The collector 'shall permit entry to be made of merchandise without

the production of a bill of lading by a person certified by the carrier charged
with the duty of delivery as

(1) The consignee named in the straight bill of lading covering such
merchandise,

(2) The holder of an order notify bill covering the same,
(3) As having filed bond with the carrier conditioned upon saving it harm.

less for the delivery of merchandise in the absence of a bill of lading, or
(4) As being a person to whom the carrier is willing to assume the re-

sponsibility of making delivery without bond.
The collector shall permit the carrier to withdraw bills of lading coming Into

his possession under paragraph (c) of this section If the carrier shall there-
after deliver to the collector such a certificate as is herein provided for.

Such entry shall be made in the manner and subject to the requirements
so far as applicable prescribed in this section or in the regulations promulgated
In respect thereto by the Secretary of the Treasury, except that such person
shall make such entry in his own name.

No merchandise so entered which shall have come into the custody of the
collector shall be released from customs custody except to such carrier, but
the person so making entry shall be liable for the payment of all additional
and increased duties on such merchandise except as provided in section 485 (d).

The object of that is to preserve in its integrity the present method
of making entry, but to provide an alternative method by which, when
a responsible party comes with a certificate from the carrier that
he comes under one or the other of these four heads, then that party
be allowed to make the entry, and that party become responsible to
the Government for any increased or additional duties, except as
lie may be permitted to relieve himself, as already provided in sec-
tion 485 (d).

We are seeking here simply a practical and convenient method of
doing business. We recognize the point made by the Treasury De-
partment, that no one ought to be allowed to make entry which
would jeopardize the interests of the Government if additional
duties are imposed, or if it is found that an increased amount is due,
and that there ought to be some responsibility in respect to the person
who shall make this entry; so we provide responsibility as set out
in this suggestion (which, as I say, is tentative only) by requiring
-the carrier to make a certificate that such a person comes within one
or the other of these descriptive heads.

You will observe also that while the great majority of shipments
.under "order notify" bills of lading, or under straight bills of lading,
remain in the custody of the carrier, there are some instances in which
the customs authorities take possession of the goods.
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In our opinion there ought to be no responsibility upon that colice.
tor for making proper delivery. He ought to be charged with n6
duties in respect to making delivery, but his duty will be completely
performed after the customs dues have been paid, when he returns
the merchandise back to the carrier, and let the carrier assume the
duty of making proper delivery.

Under the present system there have been a great many cases il
which liabilities where, under a just system of law, there should be
no liability imposed upon the collector, have been imposed, and where
he has been held liable for misdeliveries. We think that he ought
not to be sujected to that. We think that is a carrier responsibility,
and that when the Government has gotten its dues, if it has any goo%
in its custody, they should be given back to the carrier to be delivered
under the contract of carriage. And if he has not received any goods
into his custody, then, of course, the carrier will make the delivery in
due course.

But I call your attention to these considerations, as I hope, inter-
esting you to see that these administrative provisions are improved
so that the just interests of the Government may be protected and,
at the same time, commerce may be accomodated and facilitated.

Senator KI.NG. Just a question. Does not the present law work
more disadvantageously to the Government than it does to the car-
rier or to the consignee?

Mr. THom. I think it works both ways, Senator. The present law-
imposes a liability upon the collector which he ought not to bear.
That is on the Government side. On the carriers' side, the carrier
has no evidence whatever on which to make delivery of "order notify"
bills of lading. They are in the custody of the Government, which
does not want them.

Senator KING. Then, the present system makes for some delay in
proper delivery to the consignee?Mr. THOU . Yes.

Senator KiNo. And the plan which you suggest would relieve the
Government-that is to say, the collector--of liability, and relieve the
railroad companies, or the carriers, from liability which, perhaps,
attaches to them now, and effectuate delivery much quicker.

Mr.. THOM. I do not think it *ould relieve the carrier of any
responsibility. It would merely facilitate the performance of the
duty of the carrier. It would reimpose upon the carrier all obli-
gations to carry out the contract of carriage.

So that we are not here seeking to relieve the carrier of any
obligations. We are here, perhaps, to increase the obligations of the
carrier to the legitimate point of enabling it to perform its contract
of carriage."

Senator KING. You are not seeking to exculpate yourself from
liability by obtaining delivery to a consignee, perhaps, who may
not have all of the indicia of ownership, oir the right to accept the
property?

Mr. THoM. We would have to make delivery to him. We would
be clothed with the obligation to make delivery to him.

Senator HAmusom. It seems to me that is a technical matter that
everbody is going to agree on provided they can work out a plan.

Mr. Tu0orf. I think so.
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-The CHAIRMAN. That is what I have stated.
Senator KING. Is that all?

'Mr. TUOM. That is all on that point. " merely wanted the com-
%ittee, as I say, to consult its technical experts, to see if there is

some way by which commerce can be facilitated in this very
oportant matter, which now is full of difficulties and embarrassments
1if the transaction of business. That is one of the subjects.

AMENDMENT OF VALUE IN ENTRY
[See. 487]

BRIEF OF F. B. VANDEGRIFT & CO., PHILADELPHIA, PA.

COMMITTEE ON FINANCE,
United States Senate, Washington, D. 0.

Sins: In re.H. R. 2667, section 487 (Value in entry-amendment), Assistant
Secretary Mills, before the Ways and Means Committee (Tariff Ready Adjust-
sent, 1929), states:

"The existing law allows an entry to be amended at any time before the invoice
or the merchandise comes under the observation of the appraiser. This has been
construed by the court to mean the appraiser himself and not an assistant ap-
praiser or examiner. * * * To carry out the evident intent of Congress it
is recommended that no amendment of an entry be allowed after the merchandise
or invoice has come under the observation of an examiner, assistant appraiser, or
anv other officer for the purpose of ascertaining value."

the Assistant Secretary has been misinformed as to the intent of Congress,
as the decision of the United States Court of Customs Appeals in the MacMillan
case was decided after the passage of the tariff act of 1922.

The United States General Appraisers (now the United States Customs Court)
decided on June 30, 1922, that an invoice had come under the observation of the
appraiser when it was received at the appraiser's office, whether it had received
the ocular examination of the appraiser or not. (T. D. 89189, G. A. 8553.) -

This decision was appealed by MacMillan Co., and on March 17, 1923 the
United States Court of Customs Appeals reversed the lower court (T. D. 39536,
suit No. 2203).

While the appeal was pending in the United States Court of Customs Appeals.
the Sixty-seventh Congress was preparing the present tariff bill, and the Senate
amended section 487; the conference report was submitted to Congress on
September 12, 1922, in which amendment 1916 reads:

"Amendment No. 1916: The Senate amendment restores a provision omitted
In the House bill, authorizing the consignee to make corrections in his entry at
any time before the invoice or the merchandise has come under the observation
of the appraiser for the purposes of appraisement. This is reenactment with a
slight change of paragraph 1, section 3, of the act of 1913. This paragraph, how-
ever, has recently been construed as not giving the privilege to make corrections
after the documents have been delivered to the appraiser, and the Senate amend-
ment extends the privilege by the addition of the phrase "for the purpose of
appraisement," in accordance with the intent of the original paragraph and a
long-standing practice; and the House recedes."

You will see from the above that thie present practice is not based on the ruling
of the United States Court of Customs Appeal&, but on the intention of Congress,
as expressed by the conference committee, which did not approve of the decision
of the Board of General Appraisers.

The present practice should be continued. It gives the importer a chance to
correct any errors, and reduces litigation. The Government does not lose in
revenue, as many importers voluntarily advance their Invoices on information
from the appraising officer, while, on the other hand, the appraising officer would
not make the advance without sufficient legal evidence to warrant the addition.

When the appraiser makes an advance in value, the importer appeals for
reappraisement, and a trial is had before a single justice, and an appeal from the
latter's decision to a court of three justices.

If the importer loses his case he usually files a petition for the remission of the
Denal duty, and another trail Is had before the court to determine if the petition
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should be granted. All this litigation is cut out if the importer voluntarily amend,
his entered value, and the Goverment gets all the duty legally due.

The appraisers at the various ports, doing business every day with the sam
importers and brokers, are able to judge whether the importer In making entry at
a certain value intended to defraud the Government, and where this is not tbs.
case the importer should be given a chance to amend his entered value.

We hear a great deal of talk about enormous undervaluations, arkd the publk'
is given the impression that importers are a group of aliens conspiring to defraud'
the Government and undersell the domestic manufacturer. As a matter of fact:,
a majority of the importers are domestic manufacturers and are entitled to fa
treatment from their Government. Because several importers have taken
advantage of the law, this is no reason why the many other importers should be
subjected to fines litigation, and attorneys fees when they are striving to pay the
Government the legal duty.

Part of our business is devoted to customs litigation, and in filing this memo.
randum we are talking against our own interests, but we would prefer to earn ourfees from a source other than that based on penal duties assessed on honest

merchants and our only purpose in filing this statement is to secure justice for
these merchants.

Respectfully, F. B. VANDEGRIFT & CO.

ADDITIONAL DUTIES
[Sec. 4891

BRIEF OF THE ASSOCIATION OF THE CUSTOMS BAR

COMMITIBE ON FINANCE,
United States Senate, Washington, D. C.:

The Association of the Customs Bar is an incorporated body numbering among
its membership practically all of the attorneys throughout the United States
who are eng-ged in active practice in customs matters before the United States
Court of Customs and Patent Appeals and the United States Customs Court.
One of its objectives is to maintain and improve the standards and methods of
practice under the Federal laws relating to the customs and revenue and for this
purpose its committee on practice, procedure, and legislation, which presents
this brief with the approval of the board of directors of the association, is charged
with the duty of cooperating with Federal authorities in the promotion of bene.
facial reforms or changes in procedure which may tend to facilitate the adminis.
tration of justice.

The association cooperated with the Tariff Commission in the codification and
revision of the customs administrative laws which was embodied in the tariff
act of 1922. That code has in the main worked well and has simplified and
expedited administration and procedure. It could doubtless be further per.
fected, and numerous suggestions have been made at the hearings on the pending
bill.

It is not the purpose of this memorandum to review the merits or demerits
of the proposals that have already been made. The committee merely desires
at this time to suggest two changes in procedure which seem to be called for by
elementary justice.

•I."

REMISSION OF ADDITIONAL DUTIES, SECTION 489, H. R. 2667

The imposition of additional duties in case the appraised value exceeds the
value declared in the entry has been a feature of our customs law for 60 years or
more. Up to 1922 the law provided that these additional duties should not be
remitted except in an extremely limited class of cases arising from manifest
clerical error. The statutes previous ot 1922 worked unbelievable hardships
upon innocent citizens.

The Tariff Commission in its report to the Committee on Ways and Means
under date of August 26, 1918, dealing with the proposed revision and codifica-
tion of the customs administrative laws, called attention to the prevailing dis-
satisfaction with this provision arising from the facts that it was applied auto-
maticallv and without regard to any evidence of the importer's guilt or innocence,
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that it contained no provision for relief from innocent errors, such as errors due
to oversight or to ignorance concerning fluctuations in market value, and that
hardships frequently resulted against which the importer found it difficult to
guard.

The commission observed that "the need of some amendment to remedy such
conditions has long been universally recognized1" and suggested a modification
of the law, so as to permit relief by way of remission or mitigation of the addi-
tional duties by the Secretary of the Treasury in all cases of proved good faith.
(See Appendix.)

These recommendations of the Tariff Commission were In a measure carried
out in the tariff act of 1922, which for the first time provided for remission of
additional duties. Section 489 of that act permits such remission upon a finding
by the Board of General Appraisers (now the United States Customs Court)
that entry at less than the appraised.value "was without any intention to defraud
the revenue of the United States or to conceal or misrepresent the facts of the
case or to deceive the appraiser as to the value of the merchandise." This pro-
vision has been carried into section 489 of the pending bill (H. R. 2667).

While it might seem that the language employed was broad enough to enable
the courts to give comprehensive relief, in actual practice it is believed that it
falls far short of accomplishing the remedial purposes intended by Congress.

The statute places upon the importer the burden of proving absence of intent
to defraud, conceal, misrepresent, or deceive. To sustain the burden of estab.
lishing by legal evidence a negative so broad is practically impossible. It re-
quires that the evidence shall exclude all of the numberless possible hypotheses
of guilty intention.

Even in the cases where relief has been given it is very doubtful if the im.
porter has met the requirements of this negative rule carried to its logical extent.
The courts must take liberties with the letter of the law in order to make it
effective at all.

The importOr's unsupported declaration of innocence will not save him unless
supported by corroborative facts existing in the transaction itself. The impor-
ter's past record for honesty and integrity is of little value. Often the importer
hss nothing but his consciousness that he has not intended to defraud the Gov-
ernment and is technically in the wrong only throu h inadvertence or ignorance.
The facts corroborative of this innocent state of mind do not exist in the trans.
action and he can not create them. Furthermore, corroborative facts are far
more apt to exist in the case of the importer of large transactions and wide con-
nections than in the case of the small importer of limited foreign connections
or one who makes single importation and has had no previous customs experi-
ence. The statutory rule thus favors the large rather than the small importer.

If it may be assumed that Congress intended to carry out the purpose expressed
by the Tariff Commission in 1918 then it would seem that the objectives of the
statute might be fairly stated as follows: (a) The importer who has been guilty
of fraudulent intent or willful negligence in making his entry shall not have
remission of additional duties. (b) The importer who is free from fraudulent
intent or whose negligence, if. any, was not willful may have remission of such
duties.

As stated above, the most serious defect in the present statute is that it makes
proof of absence of fraudulent intent extremely difficult because it prescribes an
inelastic rule of evidence binding on the courts. One method of ameliorating
this would be to give the courts wider discretion in dealing with the facts before
them.

A further objection to the statute in its present form is that reputable importers
are discouraged from availing themselves of its provision owing to the difficul-
ties we have described. Attorneys have been obliged to advise their clients that
moral certainty of innocent intent was not enough without corroborative facts
and that If by chance such corroborative facts did not exist the remedy would
fail and the importer be publicly stigmatized as a fraudulent undervaluer. In
justice to the courts it should be said that they carefully avoid an affirmative
finding of fraud on the part of the petitioner unless the facts warrant it, but it is
unfortunately true that a finding to the effect that petitioner has failed to sustain
his burden of proving absence of fraud carries an implication as damaging for
practical purposes as an affirmative finding of fraud.
In, the judgment of this committee the statute should also allow mitigation as

well as remission of additional duties. There are cases in which the facts might
justify the imposition of some penalty where the exaction of the full liability
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would be a punishment disproportionate to the offense. It will be noted that
In its recommendations of 1918 the Tariff Commission suggested provision ft
mitigation as well as remission of penalty.

It is an anomalous situation that a person whose merchandise has been seize
or who has incurred a fine or penalty under those provisions of the law which
directly penalize frauds on the revenue may apply to the Secretary of the Tresury
for all of the relief which we have suggested as desirable in the case of remisl 0 n
of additional duties and the Secretary of the Treasury is given full authority to
grant such relief. Thus, section 618 of the pending bill proposes to reenact the
existing provision in that respect and provides that-

"* * * the Secretary of the Treasury, * * * if he finds that suth
fine, penalty, or forfeiture was incurred without willful negligence or without any
Intention on the part of the petitioner to defraud the revenue or to -iolate the
law, or finds the existence of such mitigating circumstances as to justify the
remission or mitigation of such fine, penalty, or forfeiture, may remit or mitigate
the same upon such terms and conditions as he deems reasonable and just, or
order discontinuance of any prosecution relating thereto."

The foregoing is a humane statute which recognizes the necessity of temperin,
the drastic nature of sustms penalties in a proper case. It gives very broad
discretion to the Secretary of the Treasury to remit or mitigate a penalty where
it was incurred (a) without willful negligence or (b) without intention to defraud
or (c) where such mitigating circumstances exist as to justify the remission or
mitigation. I

Remission proceedings under section 618 above 'quoted relate to a class of
cases distinctly recognized in practice as "fraud cases." The facts in additional
duty cases, under section 489, rarely warrant their treatment as though tainted
with fraud. Even where the appraised value exceeds the entered value by more
than 100 per cent and the entry Is declared to be presumptively fraudulent and
the merchandise required to be seized, the Secretary of the Treasury, in the
great majority of cases, orders the release of the merchandise upon the ground
that the presumption of fraud has been rebutted. This Is of course due to the
wide discretion permitted to the Secretary of the Treasury In the appraisement
of the facts under section 618.

We accordingly respectfully submit that the statutory grounds for remission
of additional duties should not be more onerous than those prescribed for remis-
sion or mitigation of penalties in fraud cases, properly so regarded, and that the
discretion of the customs courts In dealing with the former should at least be as
wide as the discretion of the Secretary of the Treasury in dealing %th the latter.

To this end we suggest that the remission clause in section 489 be amended by
incorporating In it the language which defines the Secretary's authority for re-
mission of penalties under section 618. Thus amended the clause in section 489
might read as follows (new matter italics, deleted matter In brackets):

uch additional duties shall not be construed to be penal and shall not be re-
mitted nor payment thereof In any wayavoided, except in, case of a clerical error,
upon the order of the Secretary of the Treasury, or except that In any case [upon
the finding of] the United States Customs Court, upon a petition filed at any time
after final appraisement and before the expiration of sixty days after liquidation
Cand supported by satisfactory evidence under such rules as the court may pre.fcie al' h entry of the merchandise at a less value than that returned upon
nal appraisement was without any intention to defraud the revenue of the United

States or to conceal or misrepresent the facts of the case or to deceive the ap-praiser as to the vae of the merchandise, if it finds that such additional dut

fere incurred without wilful negligence or without any intention on the part of the
petitioner to defraud the revenue or to violate the law, or finds the existence of su
mitigating icumstances as to justify the remission or mitigation of such additional

duties, may remit or mitigate the same upon such terms and conditions as it deems
reasonable and just and order the collector or person acting as such to liquidate or
reltquidate the entry accordingly. * *

Upon the making of such order [or findings] by the Secretary of the Treasury or the
United Stages Customs Court, the additional duties shall be remitted or refunded,
wholly or In part, and the entry shall be liquidated or reliquidated accordingly.

It might be argued that the remission or mitigation of additional duties, like
the remission or mitigation of penalties under section 618, is an executive func-
tion akin to the pardoning power, and should be exercised by the Secretary of
the Tireasury. Probably the only reason why the Secretary of the Treasury has
not had this power In the past Is that the additional duty provision has com.
manded that 'such additional duties shall not be construed to be penal and shall
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not be remitted nor payment thereof in any way avoided." This clause reflects
the harsh policy from which Congress departed in 1922 upon the recommend.
tion of the Tariff Commission.

If it should be desired to give the Secretary of the Treasury power to remit
or mitigate additional duties, as advised in the Tariff Commission's report of
1918, it could be accomplished by striking from H. R. 2667, as passed by the
House and referred to the Committee on Finance, the sentence beginning on
line 16 of page 343 and ending on line 4 of page 844 and the sentence beginning
on line 16 and ending on line 19 of page 344, and inserting in lieu thereof, be-
ginning on line 16 of page 343, the following:

"Such additional duties shall not be remitted except by the Secretary of the
Treasury as provided in section 618 of this act."

II

LIABILITY FOR ADDITIONAL DUTIES UNDER EXTENSION OF TIME FOR APPRAISER'S
RETUHiN SECTION t03, R. R. 27

It is proposed that after the word "necessary" on line 24, the following pro-
visos be added:

"Provided, That the importer shall be notified in writing by the appraiser of
any such extension of time, and Provided further, That no additional duties
under section 489 of this act shall be levied, collected or paid upon entries of the
same merchandise made on the same basis of value by the same Importer, agent
or consignee after such extension of time as been granted."

Under the act of 1922, it has become somewhat the custom of appraising officers
to hold entries of merchandise without appraisement for a considerable lapse of
time during which time investigations are being made or completed either in
foreign countries or in the United States by Treasury agents and others for the
purpose of obtaining information upon which the appraising officer can determine
what the dutiable value of merchandise Is. In some cases, apprAisements have
been withheld for nearly a year.

Under these circumstances importers who were importing the same type of
merchandise being compelled by law to make entry thereof within 48 hours of
arrival, would continue to make entry of merchandise arriving after an initial
shipment at the same value, It being impossible to obtain from the appraising
officer any information in regard thereto. The custom has been in such cases
that the appraising officers would withhold action upon subsequent entries and
then when the desired information has been obtained, would allow the importer
to withdraw his entries and amend them to conform to the tentative valuegiven
him by the appraiser, in which case, if he desired to avail himself of this Informa-
ticn, he could obviate the possibility of the assessment of additional duties on
such entries against him.

This section is new legislation. In the basis for a report to accompany the
proposed tariff act of 1929, dated May 7, 1929, filed by the Committee on Ways
and Means, the following statement was made with reference to section 503:

"Under existing law there is no prescribed time within which the appraiser
must report the value of the merchandise to the collector. Although in most
eases appraslers have been prompt in making their returns it frequently occurs
that invoices are held by the appraisers for months and sometimes for over a year..
This results in embarassment to the importer, not only as to the particular'
shipment but also as to future shipments inasmuch as it can not beluwn atwh6t
value the merchandise subsequently imported should be entered. It was developed
at th, hearings before your committee that the practice in such cases has been for
the importer to make entry and immediately ask to have the invoice recalled for
purposes of amendment in the entry, and that such a practice results in a con-
gestion of recalled invoices upon which no action has been taken by the appraiser."

The basic reason for section 503 is the embarassment to the importer, not only
as to a particular shipment, but also as to future shipments, inasmuch as the
importer can not proceed with certainty in the fixing of a price for the disposal of
his merchandise.

Under the amendment to section 487 in the proposed new bill, however, it is
provided that amendments of entry may be made at any time before the invoice of
merchandise or any part thereof has come under the observation of the "appraiser,
assistant appraiser, examiner, or examiner's clerk, or person acting as such
appraiser 'assistant appraiser, examiner, or examiner's clerk, for the purpose of
examination or appraisement of the merchandise." This is a change from the
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provisions, of the tariff act of 1922, which provided that such amendments could,
be made before the merchandise came to the observation of the appraiser. %;

It is apparent, therefore, that under the language of section 487 it would be
practically impossible to give an importer the opportunity cf entering his mer.
chandise at a value which would preclude the possibility of the assessment of
additional duties under section 489 against him. "
. Of course, in the case where the appraiser has actually appraised the mer,
chandise on an invoice under the provisions of section 489, the importer is allowed
to make so-called duress entries at the value fixed by the appraiser which avoid#
any possibility of additional duties. The amendment to section 503 above et
forth is for the purpose of allQwing an importer to make entry of his merchandise
in cases where the Secretary of the Treasury granted an extension of time to
make appraisement in the same manner as if there had been an initial appraisement
to which the importer could refer in making the so-called duress entry.

Respectfully submitted. THOMAS M. LANE , Chairman,
GEORGE J. PUCKHAFER,
JOHN R. RAFTER,
JOHN FRANCIS STRAUSS,
SAMUEL M. RICHARDsoN,

Committee on Practice Procedure and Legislation
of the Association of the Customs Bar.

(Address communications to the chairman, at 165 Broadway, New York City.)

APPENDIX

REPORT OF TARIFF COMMISSION ON REMISSION OF ADDITIONAL DUTIES

The Tariff Commission in its report to the Committee on Ways and Means
under date of Augiit 26, 1918, dealing with the proposed revision and codification
of the Customs Administrative Laws, said (pp. 18-19):

"Undervaluation.-The greatest cause of dissatisfaction in the administration
of the customs laws as they now stand Is the provision Imposing additional duties
In cases of undervaluation. These duties, under existing law, accrue whenever
merchandise Is entered by the importer at a value less than that finally fixed by
the appraiser. They are applied automatically, and without regard to any
evidence of the Importer's guilt or innocence, at the rate of I per cent of the total
appraised value for each 1 per cent that such appraised value exceeds the value
declared in the entry. (See sec. 90.) Under existing statutes the only relief
that can be granted whatever the reason for the entry of an importation at less
than the value found by the appraiser to be the true market value, Is for 'manifest
clerical errors.' That term has been judicially interpreted to include such errors,
only as are apparent upon the face of the entry papers. Many innocent errors
however, are not of a clerical nature. They are commonly due to oversight in
transferring items from the Invoice to the entry or to ignorance concernin
fluctuations in market value between the time of purchase and the date of
exportation. Under the law as it has been and is, every Importer Is required to
state in his entry the foreign market value at the time of exportation. Importers
of merchandise obtained by purchase frequently know little or nothing about the
foreign market value other than the price paid by themselves for the goods
Hardships frequently result against which the Importer finds it difficult to guard.

"Recent examples will serve to illustrate the difficulties. An American mer-
cantile agency, unable because of the war to buy In this country methylene blue
for use In maskg carbon paper, ordered three cases through an agent In Switzer-
land. The goods arrived before an invoice was received, and entry was made
upon a pro form Invoice at 3.75 francs per kilogram, which, from the information
in a cablegram and letter from the foreign agent, was thought to be the correct
value. The Invoice subsequently received showed the value to be 35 francs per
kilogram at which the merchandise was appraised. As the error was not mani-
fest on the face of the entry papers, relief could not be granted, and additional
duties amounting to 75 per cent of the appraised value were collected. In another
instance, just before the outbreak of the war, a large shipment of goods was loaded
on a vessel at Rotterdam. Because of unforeseen shipping conditions, a delay
of about three months In forwarding the goods ensued. In the meantime the
market value of the particular kind of merchandise advanced approximately 100
per cent, and of this increase In foreign market value the importer know nothing
when making his entry. As duty had to be taken on the value at the time of
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exportation which is the date of clearance of the vessel from the foreign port, the
importer, although blameless, was compelled to pay an additional 75 per cent...

"The need of some amendment to remedy such conditions has long been
universally recognized; the only doubt has been how far the amendment should
go. One suggestion has been to abolish the additional duties altogether, leaving
importers guilty of actual fraud to be punished according to the statutory pro-
visions for such cases-by fine or imprisonment, or loss of their merchandise or
its value. The view of the majority of those consulted is that the provision for
additional duties should be retained, because of its deterrent effect on slack and
fraudulent importers, but should be modified so as to permit relief in all cases of
proved good faith. This method has been adopted in the draft, which provides in
effect, that, on a finding by the Secretary of the Treasury that the undervalua-
tion of merchandise on entry, shown by the final appraisement, was without
intent to defraud the revenue, or to conceal or misrepresent facts, or to deceive
the appraiser, the additional duties may be remitted or mitigated. (See see. 90.)"

The commission accordingly recommended the following provision for the
remission of additional duties (see report, p. 109):

"Such additional duties shall not be remitted nor payment thereof in any way
avoided, except upon the order of the Secretary of the Treasury finding that the
entry of the merchandise at a less value than that returned upon final appraise-
ment was without any intention to defraud the revenue of the United States
or to conceal or misrepresent the facts of the case or to deceive the appraiser as
to the actual market value of the merchandise. Upon the making -of such
finding the Secretary of the Treasury shall remit or mitigate such additional
duties as in his opinion the merits of the case and the onds of justice may warrant
and he is hereby authorized to order liquidation or .reliquidation of such entry
and to refund the additional duties accordingly."

PROCEEDS OF SALE
[Seo. 4931

STATEMENT OF A. B. HARRINGTON, REPRESENTING THE
REPUBLIC STORAGE CO., NEW YORK CITY AND THE WARE-
HOUSEMEN'S ASSOCIATION OF THE PORT OF NEW YORK

(The witness was duly sworn by the chairman of the committee.)
Mr. HARRINGTON. Iam here representing the Warehousemen's

Association of the Port of New York.
Senator SMOOT. That is, on the proceeds of sale?
Mr. HARRINGTON. Yes, sir. And I would like to present a short

amendment to section 493 and ask that this section be amended,
adding the following provision at the end:

If the proceeds of such sale should not be sufficient to pay the cartage, storage,
and labor charges, they will be paid from the appropriation for collecting the
revenue from customs.

My reason for that is that so-called general order merchandise
comes into the port of New York and is sent to a warehouse and
the warehouse has to hold if for a year. At the end of that time,
if entr7 has not been made for the goods, they are ordered down to
the seizure room of the United States Customs. That is about six
months later.

About six months subsequent to that you receive from the Govern-
ment the proceeds of the sale.

Senator SMOOT. Your brief covers all of that, does it not?
Mr. HARRINGTON. Not entirely; no, sir.
If we send down 500 packages each one is auctioned off separately.

If the first one auctioned off is auctioned for 650 and our charges on

I
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if are $10 they pay us our $10, reimbursing us for the cartage we have
paid, the storage and labor.

If the next package auctioned off brings $2 and our charges ar
$10, they take the $2 for the expenses of the sale and we get nothing,

So our appeal is that we should be paid in full for our charges.
Senator SMOOT. No matter whether it is an increase or a decrease?
Mr. HARRINGTON. Yes, sir. They have a huge surplus from these

sales which goes to the Government.
Mr. Holt, of the Bush Terminal, was here yesterday, but had to

return to New York last night.
On his behalf I ask leave to submit this affidavit.
Senator SMOOT. That may be done.
(The affidavit referred to is as follows:)

CITY OF WASHINGTON,
District of Columbia, 88:

Harper A. Holt, being first duly sworn deposes and says that I reside at Brook.
lyn, N-. Y., and I am attorney for and secretary of the Bush Terminal Co., which
is one of the largest warehouse companies in the port of New York.

I appeared to-day before the full Committee on Finance of the United States
Senate prepared to discuss the suggested amendment to section 493 of H. R. 1,
concerning the payment of storage charges on general order merchandise; be-
cause other witnesses occupied the entire day I was crowded out and am com-
pelled to return to New York this afternoon, for which reason I am submitting
this in affidavit form to take the place of oral testimony.

It is a matter of general knowledge and common experience among customs
bonded warehousemen and it is well recognized among Government revenue
officials that the present method of disposing of unclaimed merchandise which
has been stored in general order and constructively abandoned to the Govern.
meant is wholly unfair in its operation. Unless some necessary changes are made,
abuses will inevitably creep into the procedure which in the end will militate
against the Government and may have a far-reaching effect upon the present
careful method of caring for such merchandise. The engagement of facilities for
the storage of unclaimed goods is at the Instance of the Government officials, and
merchandise deposited in customs bonded warehouses under general order is so
deposited in order that the goods may be safeguarded and the Government pro-
tected in the collection of the duties due upon the goods. The customs law has
long provided that bonded warehouses located at various points in the ports of
entry shall be designated as the general order warehouses for the adjacent district.
The privilege of a customs bond for warehouse space Is extended only to such ware-
houses as will accept a general order designation. It will thus be seen that the
warehouse has no choice as to what goods it will accept.

The prompt storage of unclaimed merchandise in conveniently located ware-
houses Is of great importance and the absence of such facilities will result in Im-
mediate congestion of piers and wharfs or necessitate the erection and mainte-
nance of Government warehouses. The operation of general order warehouses by
the Government is neither feasible nor advisable. The movement of general
order merchandise has no constant volume but fluctuates radically in volume.
No definite storage requirements for general order merchandise could possibly
be anticipated.

The bonded warehouseman performs therefore a service necessary to commerce
and essential to proper administration of the customs law. In accepting mer-
chandise for storage, the warehouse Is the custodian for the Government, and is
under Government control and supervision.

The expense of cartage, labor, and storage Is normally borne by the importer.
The rates of charge for general order storage, labor, and cartage, are fixed by the
Treasury Department and the bonded warehouseman has no freedom to assess
any other than the prescribed charge. It Is the custom at the Port of New York
for the bonded warehouseman to advanes the cartage charges on each lot to the
general order cartman when the latter deposits the general order merchandise at
the warehouse. So the bonded warehouseman is placed In the position of not
only incurring for the account of the Government, the expense of caring for and
handling the goods but he also must advance cartage charges. At present
when such merchandise is sold pursuant to law (which Is incorporated In the pro-
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nosed bill as section 493), the warehouseman is reimbursed for his advance to
the general order cartman and is paid his storage and labor charges out of the
proceeds of sale, after the government has deducted the expenses of sale but only
if the proceeds of sale are sufficient to meet these items. However, should the
proceeds be insufficient to meet these items the warehouseman loses not only the
charges to which he is entitled for the care of the goods, but loses also the sums
advanced to the cartman. Inasmuch as the service i rendered at the instance
of and for the benefit of the Government and without any choice on the part of
the warehouseman, at rates fixed by the Treasury Department, it would seem
most appropriate that the Government, rather than the warehouseman should
bear the burden.

The proprietary of a change in the procedure becomes all the more apparent
from the fact that huge sums are realized every year by the Government as sur--
plus from the sale of some lots, whereas the bonded warehouses sustain consider-
able losses from the other lots In the same sales. These monies are covered into
the Treasury and remain there. In the course of the past years this accumulated
fund has reached a stupendous total, far more than would be required to make
up the deficiencies.

The change in the procedure that I recommend, as per annexed proposed
amendment to the act, has ample precedent in the other Government depart.
ments; for instance, in the case of United States Marshals storing merchandise
In their official possession invariably warehouse and cartage charges are paid in
full by the Government. So too, where vessels are taken into custody by United
States officials wharfage charges are always paid by the Government. Under
the national prohibition act charges for the storage of vehicles of which possession
is taken by the Government are always paid.

There is no reason apparent to me why customs bonded warehouses should
be the only class discriminated against.

I am chairman of the committee on bonded warehouses of the American
Warehousomens Association and that association proposes to your committee
that section 493, H. R. 1, be amended by adding the following provisions at the
end:

"If the proceeds of such sale should not be sufficient to pay the cartage, storage
and labor charges, they will be paid from the appropriation for collecting the
revenue from customs." HARvEY A. Ho..

Subscribed and sworn to before me this 17th day of July A. D., 1929.
RUTH C. Rown, Notary Pulic.

My commission expires January 22, 1931.

Senator WALSH of Massachusetts. Mr. Harrington, you wish topresent your brief?Mr. HARRIbGTO. Yes, Senator; I do.

(Mr. Harrington submitted the following brief:)

BRinr OF THE REPUBLIC SToAGE Co., Nzw YORK CITY

Under the laws and regulations, the handling of general-order merchandise is
substantially as follows:

Merchandise arriving at the Port of New York, and other ports of entry,
which is not entered within 48 hours is ordered sent to bonded warehouses.
This order is called the "General order" and the merchandise is called "General.
order merchandise." The warehouses are selected by the Government, and, in
effect, are aents of the Government to handle this merchandise. Warehouses
receiving this merchandise must pay the trucking charges to the warehouse at
an approved rate.

If, within a year from the time the goods reach the warehouse, there is no
permit issued, the merchandise Is then sent to the eelure room for sale. If the
sale price is not sufficient to pay the cost of advertising and trucking to the
seizure room the warehouse receives nothing for the year's storage of the mer-
chandise. If another-package is sold for more than all the charges, the surplus
is turned over to the Government Treasury.

Section 493 of the tariff act of 1922 provides as follows:
"SEc. 493. PRocEEDs OiF SALE: The surplus of the proceeds of sales under

section 491 of this act, after the payment of storage charges, expenses, duties
and the satisfaction of any lien for freight, charges, or contribution in general
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average, shall be deposited by the collector in the Treasury of the United States,
if claim therefor shall not be filed with the collector within 10 days from the data
of sale, and the sale of such merchandise shall exonerate the master of any vessl
in which the merchandise was imported from all claims of the owner thereof
who shall, nevertheless, on due proof of his interest, be entitled to receive froni
the Treasury the amount of any surplus of the proceeds of sale."

It is respectfully urged that section 493 be amended by adding the following
provision at the end:

"If the proceeds of such sale should not be sufficient to pay the cartage, stora
and labor charges they will be paid from the appropriation for collecting the
revenue from customs.

In this connection, it should be borne in mind that the warehousemen have no
choice in the matter, but must take in the "General order" merchandise brought
by the "General order" truckmen, and, as stated before, the warehouseman
must pay the trucking charges. He must also pay labor charges and store the
goods in many instances, for a year without ever receiving 1 cent in return for
storage, or for labor or for the cartage, the latter representing an actual cash
disbursement.

The trucking is awarded each year to a contractor after competitive bids are
submitted. He hauls the public-store merchandise to the public stores and Is
paid for that by the Government. In sumbitting his bid for the job, he knows
that he will not only have that work, but he will also have the "General order"
hauling. He also knows that in a lot of the "General order" hauling from the
warehouse to the seizure room, he may never be paid and, therefore, he must
submit a bid for all of the work, including the hauling to the public stores, which
he thinks will protect him.

This is a matter of administration and is entirely wrong. It is obvious that
he is bidding partly on an uncertainty and it may also be a temptation to try
to make up in some other way, and even to dishonesty. The same applies to
the warehouseman. If he can not collect his legitimate charges for storage,
labor, and trucking to the warehouse he may be tempted to make up in some
way to the detriment of the service.

It seems only fair that the warehouses picked by the Government and thus
made a part of the Customs Service should be protected for the amount of the
charges for storage, labor, and cartage. Without question when sections 491
and 493 were first written, and there has been practically no change in the word.
ing for years and years, it was the idea of Congress that there would be a surplus
with which to pay these charges. Experience has shown that a warehouse may
lose as much as $10,000 a year in these items and the item is manifestly one that
should be taken care of if there is no surplus from the sales.

Respectfully submitted. S FAY, RUsIN & GALLTJAI, Esq.,
288 Broadway, New York City.

RoYAL T, MCKENNA, Esq.,
Smith Building, Washington, D. C.

On behalf of Republic Storage Co.,
541 Wdst Thirty-fourth Street, New York City.

PROTEST AGAINST COLLECTOR'S DECISIONS
[8e0s. 614-515]

STATMENT 91 HON. MARION DE VRIES, WASHINGTON, D. C.,
REPRESENTING THE TANNERS COUNCIL OF AMERICA

Mr. Di VRIEs. The next paragraph to which I wish to ask the
attention of the committee momentarily is section 514 or 515-
either one. It is a subject which has been discussed.

Senator KING. Paragraph or section?
Mr. DE VIEs. Section. That is page 466..
Senator SMOOT. Did you file a brief on section 315?
Mr. De VRIES. No not yet.
Senator SMOOT. Will you?

I
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Mr. DE VRIES. I will in just a minute. I am passing that over for
just a minute.

That is the amendment discussed this morning and this afternoon-
the right of the American manufacturer or producer to appear in
protest cases.

I am not going to occupy the attention of the committee with an
argument upon that subject. However, I am going to ask the com-
nttee that I be permitted to submit a proposed amendment which
will put the matter into concrete form, to which they may add or
from which they may subtract, should they make up their minds to
adopt it.

Senator REED. This is not 516?
Mr. DE VRIEs. No; it is the importers' protest, Senator Reed.

Section 516 is the American manufacturers' protest. 515 is the
importers' protest.

Senator REED. From your long experience on the Customs Court
what can you say about the wisdom of giving any person interested
the right to intervene in the discretion of the court?

Mr. DE V Es. I think it should be granted, Senator. Since my
retirement from the bench I have had quite considerable experience
in appearing before that court in the interests of certain American
manufacturers; and while the staff of the Assistant Attorney General,
Mr. Lawrence, is one that is as complete and as efficient as it can be,
it seems to me there can be no question in the minds of Congress that
with the tremendous amount of work they have to perform, with
but 14 members of that staff, half of them traveling throughout the
United States, at different ports during that time, they can not
master the intricacies of every kind and class of American business
appearing before that court and desiring to offer testimony affecting
dutiable rates in the tariff act?

Senator REED. Then you think this intervention, always subject
to the control of the court would be of assistance to the court itself?

Mr. DE VRIES. It woula be, and to the Government.
I am simply going to read a paragraph which I have drawn for

that purpose:
Provided, That upon motion approved by the United States Customs Court,

a division or justice thereof, to whom is assigned any such protest for hearing,
any American manufacturer, producer, or wholesaler-

If you want to add to that "the consumer or any other interested
party," you may so add. -

Provided, That upon motion approved by the United States Customs Court,
a division or justice thereof, to whom Is assigned any such protest for hearing,
any American manufacturer, producer, or wholesaler of like or a similar kind or
class of merchandise to that the subject of such protest, shall have the right to
intervene in such proceeding, to be present, produce witnesses, cross examine all
witnesses in the case and be heard thereupon, subject to the control and direction,
by rule or otherwise, of the said court, division or justice thereof and the provisions
of 516 (d) of this act with equal rights and limitations of appeal as by law provided
from any decision therein rendered.

Subdivision 516-B of the act is a provision in the manufacturers'
protest right which denies the intervening parties the right to inspect
private papers and invoices without. the consent of the opposing
party.

1
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Senator SMOOT. Then why wouldn't it be better to take 515 and
516 and write the whole thing in one section?

Mr. DE VinEs. That might be possible.
Senator SMOOT. It seems to me there is a duplication in the section

and it would be much better to have it in one section.
Mr. D Vinis. It could be drawn in one section.
May I offer the brief supporting that?
Senator SMoot. Yes.
Mr. DE ViREs. The attention of the committee has been taken up

for a couple of hours on the subject, just discussed, and I will not
enlarge upon it.

In the view, however, that the importer's protest is directed to the
collector, by whom it is sent up to the court for trial, and that the
requested intervention is addressed to the court after the protest
reaches the same, it would be difficult if not impossible to embrace
both rights in one section. It is, therefore, suggested that it should
be inserted in the law as requested.

I would like, however, to add one thought, which is that the issue
presented when an importer protests against the rate of duty assessed
b the collector is not solely an issue whether or not there should
be refunded to the importer the claimed excess of duties paid, but
there is equally involved the greater issue of whether or not that rate
of duty laid for the protection of the domestic producer of such goods
shall remain as the rate assessed upon the particular importation or
shall be reduced as to all future importations. In that issue, this
bill being framed for protection particularly rather than for revenue,
the domestic manufacturer or producer has a vital interest in its
maintenance and should be given the right to appear and defend that
interest in court. This suggested amendment effects that right.
. (Mr. De Vries submitted the following brief:)

BRIEF OF HON. MARION DE VflEs, REPRESENTING Te TANNERS COUNCIL
OF AMERICA

The following amendment Is suggested:
Amend section 514-515 by adding at the end thereof the following:
"Provided. That upon motion approved by the United States Customs Court,

a division or justice thereof, to whom is assigned any such protest for hearing,
any American manufacturer, producer, or wholesaler, of like or a similar kind or
class of merchandise to that the subject of such protest, shall have the right to
intervene in such proceeding, to be present, produce witnesses, cross-examine all
witnesses in the case and be heard thereupon, subject to the control and direc-
tion, by rule or otherwise, of the said court, division or justice thereof and the
provisions of 516 (d) of this act, with equal rights and limitations of appeal as by
Iaw provided from any decision therein rendered."
I The sole difference effected by this amendment from the present practice Is

that whereas at present the American manufacturer or producer presents his
case through the Assistant Attorney General, whereas this amendment permits
direct presentation of his case subject to control of the court.

There is the importer's right to protest directly provided by section 514 of the
customs administrative act. There is the manufacturer's right to protest after
first making an appeal to the Secretary of the Treasury under section 516. What
I have above stated is that this manufactuser's right to protest does not and
should not relate to any instant importation, though that is now being litigated
In the courts. Through such exercise and construction it could not be used as an
natrumentality to mulct the importer If the decision does not apply to nor raise
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the duties to be paid upon the particular importation nor upon any importation
until after due notice of final decision by the courts.

In the manufacturer's protest the importer is by law made a party. He
appears in court with his counsel and witnesses. The Government counsel like-
wise appears, and ofttimen cross-examines the witnesses of both parties. In "
the manufacturer's protest cases both the importer and the manufacturer have the
right to appeal to the courts of last resort.

In cases of importers' protest, though every manufacturer is interested in the
rate of duty, the manufacturer has no legal right to appear or be heard on an
appeal. What is here asked is the right, with permission of the court. What
I have stated to be a "guarded right" of the manufacturer is to appear with his
counsel and witnesses, put in testimony, to be heard, and appeal. Those are
exactly the rights the importer now has in all manufacturers' protests. What
is here asked is the same right for the manufacturer. It is the ordinary right to
intervene. This right exists in every court of the land where a party has a direct
interest as a manufacturer has in every rate of duty in this tariff act, which Is for
the protection of the American producer as well as for the revenues of the -.

Government.
The present procedure is for the American manufacturer, with his counsel, to

appear, present his witnesses to Government counsel, and through him put in
his testimony. This is an unnecessarily circuitous route of trial. It throws a
tremendous burden upon the Government attorneys. The testimony of Mr.
Lockett shows the tremendous amount of work before the United States Customs
Court. It is respectfully submitted that no force can possibly undertake that
work so well as the independent appearance by the American manufacturer by
intervention and the speed' introduction of the testimony of his own witnesses
through his own counsel thoroughly skilled in the intricacies of his business.
That is the fixed legal right of the importer. It is a physical impossibility, with
the tremendous number of trials before the United States Customs Court, for
any corps of public officials to acquaint themselves with the intricacies of every
line of American manufacture and production so as to introduce the testimony in
these contested cases.

It must be borne in mind that the Assistant Attorney General in charge of
customs has but 14 deputies. It must be further borne in mind that the hearings
in protest cases are not alone conducted in New York, but at every principal port
in the United States at fixed and frequent Intervals. By reason thereof a con-
siderable number of his deputies are on the road attending protest cases at
distant points. When they arrive at these ports, necessarily they have but a
short time in which to prepare the Government's cases. It is a physical im-
possibility for them or any other force to throroughly acquaint themselves with
the details of manufacture and production of every industry in the United States
and attend before this court sitting in New York and at the different ports of
the United States in thousands of casesper year. It is ridiculous so to assume.

The presentation of the manufacturers' interests In these cases requires not
alone a legal knowledge of customs law but a direct knowledge of the manufacture
and production of every industry of the United States. It would make tremen-
dously for the expedition of the service as well as for the completeness of presenta-
tion and at.urate and fully informed decision If the manufacturers' cases could
be developed and cross-examination be had by those skilled in the line of busi-
ness, ready to meet technical testimony in opposition of which no single force of
attorneys such as the very limited force of the Government counsel can possibly
possess or momentarily acquire according to the Issues of every case arising.

It must be borne In mind that the importers of the country are represented by
more than 100 skilled attorneys, making that a specialty in their line, and when
they appear in their protest cases they appear with specially equipped counsel
who have made the study of their cases the work of days. Is itfair or just that
there should be put upon the Government the burden of fighting this tremendous
force? Is it fair or just to put upon the Government the financial and other
burdens of defending in the courts the manufacturers' right? The importers
are to a large extent American citizens. They are accorded rights under this act
as well as the manufacturers and producers. If the burden is put upon them to
present their cases, the privilege should be allowed manufacturers to present
theirs.

My proposition means a vast assistance to the Government counsel and his
force; It means an economy of time; it means that it gives the American manufac.
turer the right to intervene to protect his own interests where they are directly
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at stake in all cases. In no other courts of the land is the citizen vested with a
statutory or other right vital to his business and the prosperity of the Nation
and denied the right to assert or defend Vat right when assailed fit court.

APPEAL OR PROTEST BY AMERICAN PRODUCERS

[Sec. 516]

STATEMENT OF F. R. MARSHALL, SALT LAKE CITY, UTAH, REP.
RESENTING THE NATIONAL WOOL GROWERS' ASSOCIATION

(lnoluding impotUoa of deusaed cotle, see. 300]

(The witness was duly sworn by the chairman.)
Mr. MARSHALL. I represent the National Wool Growers' Association.
I just wish first to say, Mr. Chairman, that our association and

our industry indorse section 306 and approve it as in the House bill.
Section 306 is on page 334. It is in relation to the prohibition of
imports of meat and livestock from countries having foot and mouth
disease. I do not understand that there is any objection to it.

On page 469, at the end of section 516, line 10, it is suggested to
add to that section:

The provisions of this section shall also apply to the appraisal or estimating
of the clean content of dutiable imported wools.

We are in favor of the general statements made in connection with
that paragraph by Mr. Lerch.

The CHAIRMAN. And you are opposed to what Mr. Bevans said
about it?

Mr. MARSHALL. I am opposed to everything I heard him say.
I did not hear it all.

That recommendation arises out of the plan that was adopted
in 1922 for the first time when you placed a Wool duty on the clean con-
tent basis. The experience and working of the officials in handling
that has not been satisfactory in part, and so far as they have been
unable or have failed for Puy reason to properly assess the clean con-
tent duty there. has there jy been a loop hole in the obtaining of the
protection which the wool'duty was hitended and expected to give.

This question was discussed as an administrative question, Mr.
Chairman, before the Ways and Means Committee. They asked us
to take it up as administrative at that time, and as a result of that
presentation there was included in the House bill a special provision
at the end of paragraph 1104, which appears on page 195, these four
lines:

He (referring to the Secretary of the Treasury) is further authorized to display,
in the customhouses of the United States, or elsewhere, numbered, but not other-
wise identifiable, samples of imported wool and hair, to which are attached data
as to clean content and other pertinent facts, for the information of the trade and
of customs 6fflcers.

We consider that attempted meeting of the situation as wholly
inadequate. We were permitted to discuss this administrative ques-
tion along with that paragraph before the subcommittee, and I am not
going to repeat anything that we said there, except that we consider
that provision wholly inadequate to meet the situation which we have
under consideration.

The CHAIRMAN. Have you a suggested amendment?

584
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Mr. MARSHALL. Yes, sir. At the time when we discussed that
Senator Sackett suggested that we get from the Tariff Connison I>

language to cover that, and we have done so. I have sent it to his
office. I can put it into the record here if necessary.

The CHAIRMAN. Put it into the record. i
Mr. MARSHALL. This is the language the Tariff Commission has

furnished us for that purpose. It is an amendment to Schedule 11,
H. R. 2667, paragraph 1101, to be inserted on page 149, beginning
on line 14, to provide for actual scouring tests to determine the
shrinkage of wool:

(5) Cleancontent shall be the scoured, bone-dry weight, plus thirteen and three-
fourths per cent for moisture regain, and with proper allowance for vegetable
matter in the wool, to be determined by the scouring of samples of each lot or
bale of imported dutiable wools to be drawn and scoured under methods and
regulations prescribed by the Secretary of the Treasury.

Paragraph (5) will then become paragraph (6) as follows:
(6) The Official Standards of the United States for grades of wool as established

by the Secretary of Agriculture on June 18, 1926, pursuant to law, shall be the
standards for determining the grade of wools.

If the language which we suggest is incorporated at that place we
would have little or no interest in section 516. In the event that that
language or similar language should not be placed anywhere in the
bill to protect the wool grower in connection with the appraisal of the
clean content of imported wools, then our only remaining recourse
would be such action as we might take under section 516, and we do
not understand that 516 as it now stands or as proposed to be
amended by any of the witnesses here would be applicable to clean
content of wool without the language added to it which we havesuggested.We CHAIRHAN. You have suggested that language on page 469?

Mr. MARSHALL. Yes. If 1104 is adjusted as we recommend, we
would not have any interest in that, but that is a safeguard. We
should have a chance as producers to protect our interests where
necessary.

This wool schedule also creates some new classes in wools Mr.
Chairman, and in watching the proper administration of them, if they
are retained by the Senate we would then have a direct interest in
paragraph (b) of section 516 which I think is adequate for our require-
ments as it stands.

BRIEF OF HARPER & HARPER, ESQS., SAN FRANCIS00, CALIF.

Hon. REED SMOOT,
Chairman Finance Committee of the United ,States ,Senate,

Washington, D. C.
DEAR Sin: We beg to submit the following memorandum on the proposed

changes in the tariff law contained in section 516 of the new tariff bill:
Of great importance from the standpoint of the importer is the provision in

section 516 which permits American manufacturers to protest the classification
of merchandise.

The theory of the law is admirable. American manufacturers are entitled to
protect their own interests if the collector should have misinterpreted the law
and made a mistake in the classification of an imported article; but the pro-
vision should not be permitted to operate so as to injure importers who have In
the past imported merchandise In reliance upon the classification of the collector



586 TARIFF ACT OF 1929

and the decisions of the Treasury Department and who have sold their merchan.
dise at a figure which could cover only the duty originally assessed by the col.
lector. Under the law as it now stands, American Importers may be assessed
Increased duties upon past importations which have long since gone into con.
gumption. American manufacturers may protest the rate of duty assessed by
the collector within 60 days after the liquidation of the entry, and for various
reasons connected with customs administrative practice entries may not be liqui.
dated until a year or more after the importation is made into this country.

The desirable features of the law may be retained by providing that American
manufacturers may lodge protests which will affect the classification of com.
modities in future but which will not raise the duties previously assessed upon past
importations. Such a provision will safeguard legitimate rights of the American
manufacturer while depriving him of an opportunity to use section 516 as a
weapon of blackmail to force American merchants to purchase domestic products,
instead of importing them from abroad, by the threat of protesting past impor.
tations and thereby causing loss which might be ruinous to his business.

Yours respectfully, LAWRENCE A. HARE.

UNITED STATES CUSTOMS COURT
,I

[sec. 518] la,

STATEMENT OF RON. MARION DE VARIES, WASHINGTON, D. 0.

(The witness was duly sworn by the chairman of the committee.)
Mr. DE VRIES. With reference to section 518, page 514 Mr

Chairman, I appear as the friend of the United States Customs 6ourt.
On the other paragraphs about which I shall have something to

say, sections 303, 515, and 336 I appear as a representative of the
several groups of the Tanners Council of America.

As to section 518, after a brief statement of the purposes for which
I appear with reference to this section, I ask to submit a brief in
which is contained the several suggestions which we would like to
have incorporated in that paragraph.

Senator SMooT. You speak now of section 518?
Mr. Dn VniEs. Yes; section 518, page 474.
Senator SMOOT. Four hundred and seventy-seven.
Mr. DE VmREs. By special act of Congress, passed after the enact-

ment of the tariff law of 1922, the name of the Board of General
Appraisers was changed to that of the United States Customs Court.
No other provision was passed with reference to the transfer of the
clerical force under the jurisdiction of the court from the jurisdiction
of the Treasury Department to the Department of Justice.

When the current act was introduced in the House it contained a
provision changing the name of the court back to the Board of Gen-
eral Appraisers, but upon the floor of the House an amendment was
passed changing that name back to the United States Customs Court.

As a result of these several provisions there is much of the phrase-
ology of the paragraph which refers to the General Appraisers instead
of the United States Customs Court.

These suggestions of changes I have set forth in the brief. I will
not enumerate them. They are very numerous.

It still remains that the clerical force of this court is under the
jurisdiction of the Treasury Department. And the Treasury De-
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partment has requested, and it is desirable, that they be transferred
to the Department of Justice, which has jurisdiction of all the clerical
forces of the different courts.

It is also a suggestion that there be a marshal appointed for this
court, an amendment as to which is contained in the amendments
which I shall submit.

With that explanation I shall ask that my brief upon the subject
be printed as part of this record.

Senator SMOOT. That brief covers the whole question?
Mr. DE VBIES. Yes; the whole question, and- gives the completed

paragraph as it will appear after all of these amendments are mcor-
porated within it.

(Mr. De Vries submitted the following brief:)

BRIEF OF HON. MARION DE VinEs, WASHINGTON, D. C.

The following amendments are suggested:
1. To conform this section to the changes made by law of the name of the

UTited States Customs Court from that of Board of General Appraisers.
2. To provide for the complete transfer of the clerical force of said court from

the Treasury to the Department of Justice. It is understood that there are no
objections thereto by either said department, and this transfer conforms said court
and the status of its employees with that of all other courts of the United States.

Section 518.-On page 374, line 17, after the words "known as the" add
"chief judge and," so as to read "be known as the chief judge and judges."

On page 375, line 18, substitute a period for the semi-colon after the word
"judge," and strike out the words "and until any such;" strike out PU of lines
19, 20, 21, 22, 23 and 24, and on line 25 strike out the word ":ua,,e."0

On page 375, lines 16, 18, and twice in line 21, and on page 376, line 22, strike
out the word ,'presiding" and substitute therefor "chief.'

As provided in the House bill there would be four presiding judges; one over
the entire body, and one for each of the three divisions. This would lead to
confusion.

On page 376, line 18, and on page 377, line 4, strike out the word "deciding"
and insert in lieu thereof the word "determining."

On page 377, twice in line 6, strike out the word "deciding" and substitute
therefor the word "determining."

On page 377 lines 16 and 17, strike out the words "member of the Board of
General Appraisers" and insert in lieu thereof "as a General Appraiser of mer-
chandise."

The change provides the correct title.
On page 378, line 3, add the following:
"All functions of the Secretary of the Treasury with respect to the appoint-

ment and fixing of the compensation of the clerks and other employees of the
United States Customs Court, and with respect to the official records, apers,
office equipment, and other property of such court, are hereby transferredto the
Attorney General. All unexpended amounts allotted from any appropriation
for collecting the revenue from customs, available for expenditure by the Secre-
tary of the Treaury for the payment of the salaries of the chief judge and judges
of the United States Customs Court, Including judges retired unaer the po
visions of section 518 of the tariff act of 1922, and for the expenses of operation
of the United States Customs Court are hereby transferred to the Department
of Justice for the same purposes for which such allotments were made.'

"The chief judge, or the judge who Is senior as to the date of his commission
acting in his absence shall have control of the fiscal affairs and of the officers
and clerical force of the court and make, under civil service rules all appoint-
ments, promotions, or orders affecting such officers and clerical force subject
to the approval of the Department of Justice. The clerical force shall consist
of a clerk of the court, an assistant clerk, nine secretaries, one to each judge,
not to exceed nine court reporters, a marshal, one or more deputy marshal,
not to exceed eight messengers, and such clerical force as may be required. Pro-
vided, however, Tliat nothing in this act Shall be construed so as to reduce the
salary of any officer or employce provided for herein, now serving, or to deprive
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such officer or employee of any status, benefits, or protection now enjoyed p,
suant to the civil service laws and regulations or laws regulating the classified
service of the United States."

"M.RBHATJ-DUT1Es.-It shall be the duty of the marshal of the. United
States Customs Court to attend the sessions of said court, either In person or
bd t when sitting in New York, and to execute, whenever directed to
do soby the court or any judge thereof, all precepts directed to him and Issued
under authority of the United States; and he shall have power to command all
necessary assistance in the execution of his duty.

It shall be the duty of the marshal of the United States Customs Court to
pay, under regulations prescribed by the Attorney General, the salaries of the
chief judge and judges of the United States Customs Court, the salaries of
retired judges of said court, and of all other officials and employees of said
court whose salaries shall be paid through the disbursing officer of the Depart,
mont of Justice. The marshal of the court shall also pay, upon vouchers
properly executed, all traveling and other expenses of the court authorized by
law. 'the marshal of said court, before entering upon the duties of his office
shall give a bond in such form as may be approved by the Attorney General, and
in such sum as may be prescribed and approved by the Secretary of the Treasury.
The accounts of the marshal of the United States Customs Court shall be settled
by the proper accounting officers of the United States in the same way as the
accounts of other disbursing agents and officers of the Government are settled.

This transfer was suggested by the Treasury Department and the court
agreed to it.

So that as amended said section will read:
Secion 518. The United States Customs Court shall continue as now con.

stituted, except that the chief justice and the associate justices of such court now
in office and their successors shall hereafter be known as the Chief Judge and
Judges of such court. All vacancies in such court shall be filled by appointment
by the President by and with the advice and consent of the Senate. Not more
than five of the judges of such court shall be appointed from the same political
party and each of such judges shall receive a salary of $10,000 a year. They shall
not engage in any other business, vocation, or employment and shall hold their
office during good behavior. The offices of such court shall be at the port of New
York. The court and each judge thereof shall have and possess all the powers
of a district court of the United States for preserving order compelling the attend.
dance of witnesses and the production of evidence, and in punishment for con.
tempt. The court shall have power to establish from time to time such rules
of evidence, practice, and procedure, not inconsistent with law, as may be deemed
necessary for the conduct of its proceedings, in securing uniformity in ito decisions
and in the proceedings and decisions of tie judges thereof, and for the production,care, and custody of samples and of the records of such court. Under such rules

as the United States Customs Court may prescribe, and in its discretion the court
may permit the amendment of a protest, appeal or application for review at anytime prior to the first calendar call thereof. One of the judges of such court,

designated for that purpose by the President of the United States, shall act asChief Judge, and in his absence the judge then present who is senior as to the date
of his commission shall act as Chief Judge.

The chief judge, or the acting chief judge, may at any time before trial,
under the rules of the court, assign or reassign any cse for hearing or determina-
tion, or both, and shall designate a judge or division of three judges and such
clerical assistants as may be necessary to proceed to any port within the jurisdic-
tion of the United States for the purpose of hearing or of hearing and determining
cases assigned for hearing at such port, and shall cause to be prepared and pro-
mulgated dockets therefor. Judges of the court, stenographic clerks, and Gov-
ernment counsel shall each be allowed and paid his necessary expenses of travel
and his reasonable expenses, not to exceed $10 per (lay in the case of the judges of
the court and Government counsel, and $8 per day iln the case of stenographic
clerks, actually incurred for maintenance while absent from New York on official
business. The judges of said court shall be divided into three divisions of
three judges each for the purpose of hearing and determining appeals for the
review of reapprasements of merchandise, and of hearing and determining pro-
tests against decisions of collectors. A division of three judges or a single judge
shall have power to order an analysis of imported merchandise and reports
thereon by laboratories or bureaus of the United States. The chief judge shall
assign three judges to each of said divisions and shall designate one of such three
judges to preside. The chief judge of the court shall be competent to sit as a
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udge of any division or*to assign one or two other judges to any of such divisions
n the absence or disability of any one or two judges of such division. A majority

of the judges of any division shall have full power to hear and determine all
cases and questions arising therein or assigned thereto.

A division of the court determining a case or a single judge determining an
appeal for a reappraisement may, upon the motion of either party made within
30 days next after determination, grant a rehearing or retrial of such case when
in the opinion of such division or single judge the ends of justice so require.

The judges of the United States Customs Court are hereby exempted from so
much of section 1790 of the Revised Statutes as relates to their salaries.

When any judge of the United States Customs Court resigns his office after
having held a commission as judge or justice of such court or as a General Ap.
praiser of merchandise at least 10 years continuously, or otherwise, and having
attained the age of 70 years, he shall, during the residue of his natural life,
receive the salary which is payable to a judge of such court at the time of his
resignation. Any such judge, who is qualified to resign under the foregoing
provisions, may retire, upon the salary of which he Is then in receipt, from regular
active service as a judge of such court, and upon such retirement the President
may appoint a successor; but such retired judge may, with his consent, be as-
signed by the chief judge of such court to serve upon such court, and while soserving shal have all the powers of a judge of such court;All functions of the secretary of the Treasury with respect to the appointment

and fixing of the compensation of the clerks and other employees of the United
States Customs Court, and with respect to the official records, papers, officeequipment, and other property of such court a reby transferred to the Attor-
ney General. All unexpended amounts allotted from any appropriation forcollecting the revenue from customs, available for expenditure by the Secretary
of the Treasury for the payment of the salaries of the chief judge and judges of
the United States Customs Court, including judges retired under the provisions
of section 518 of the tariff act of 1022, and for the expenses of operation of the
United States Customs Court are hereby transferred to the Department of
Justice, to be available for expenditure by the Department of Justice for the
same purposes for which such allottments were made.

The chief judge, or the judge who is senior as to the date of his commission
acting in his absence, shall have control of the fiscal affairs and of the officersand clerical force of the court, and make, under civil service rules, all appoint-
menits, promotions, or orders sifecting such officers and clerical force, subject tothe approval of the Department of Justice. The clerical force shall consist of a
clerk of the court, an assistant clerk, nine secretaries, one to each judge, not to
exceed nine court reporters, a marshal, one or more deputy marshals, not to exceed
eight messengers, and such clerical force as may be required. Provddea, iouever:
That nothing in this act shall be construed so as to reduce the salary of any
officer or employee provided for herein, no serving, or to deprive such officer
or employee of any status, benefits, or protection now enjeyedpursuant to the
civil service laws and regulations or laws regulating the classified service of the

United States.It shall be the duty of the marshal of the United States Customs Court to
attend the sessions of said court, either in person or by deputy, when sitting
in New York, and to execute, whenever directed to do so by the court or anyudge thereof, all precepts directed to him and issued under authority of the

united States; and he shall have power to command all necessary assistance In
the execution of his duty.It shall be the duty of the marshal of the United States Customs Court to pay
under regulations prescribed by the Attorney General, the salaries of the chiejTdge and judges of the United States Customs Court, the salaries of retired
judges of said court, and of all other officials and employees of said court whose
salaries shall be paid through the disbursing officer of the Department of Justice.
The marshal of tae court shall also pay, upon vouchers properly executed, all
traveling and other expenses of the court authorized by law. The marshal
of said court, before entering upon the duties of his office, shall give a bond in such
form as may be approved by the Attorney General, and in such sum as may beprescribed and approved by the Secretary of the Treasury. The accounts of the
marshal of the United States Customs Court shall be settled by the proper
accounting officers of the United States in the same way as the accounts of other
disbursing agents and officers of the Government are settled.
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LACK OF MANIFEST-PENALTIES
[ Se. 5841

STATEMENT OF H. B. WALKER, NEW YORK CITY, REPRESENTING
THE AMERICAN STEAMSHIP OWNERS ASSOCIATION, PACIFIC
AMERICAN STEAMSHIP ASSOCIATION, SHIP OWNERS ASSOCIA.
TION OF THE PACIFIC COAST, AND OTHERS

(The witness was duly sworn by the chairman of the committee.)
Mr. WALKER. The biief is not certified.
Senator SMOOT. Have it certified and ut it into the record.
Senator WALSHR of Massachusetts. Whom do you represent, Mr.

Walker?
Mr. WALKER. President, American Steamship Owners Association.

I am here representing the American Steamship Owners Association,
Pacific American Steamship Association, Ship Owners Association of
the Pacific Coast, and others, in opposition to the proposed amend-
ment to section 584 of the tariff act of 1922.

Senator SMOOT. You are filing a brief for that purpose?
Mr. WALKER. Yes, sir.
Senator SMOOT. That may be done.
(Mr. Walker submitted the following brief:)

BRIEF ON BEHALF OF AMERICAN STEAMSHIP OWNERS AssocIATIoN, PACIFIC
AMERICAN STEAMSHIP ASSOCIATION, SHIPOWNERS ASSOCIATION OF THE PACIFIC
COAST, AND VARIOUS INDEPENDENT COMMON CARRIERS

The interests above enumerated respectfully protest to Congress the change
proposed in section 584 of the tariff act of 1922 whereby the vessels of common
carriers would be made liable to a penalty of $25 for each and every ounce of
smoking opium found unmanifested on board such vessels regardless of whether
the owner or master were privy or consented to such violation and in support of
their protest, submit the following:

CHANGE PROPOSED

Section 584 of the existing tariff act provides in effect that the master shall be
subject to a penalty of $25 for each and every ounce of smoking opium that is
found unmanifested on board his vessel. Provision is also made that the vessel
shall be liable for the penalty against the master. Section 594 of the existing
law however, provides that the vessels of common carriers being used as such
shahi not be liable for penalties in the absence of connivance or complicity on the
part of the owner or master of the vessel. The result under the present law is
that when smoking opium Is found 'on board unmanifested, a penalty of $25 for
every ounce is assessed against the master. If the vessel is not a common carrier
she herself is liable for this fine, but if she is a common carrier the penalty may
only be collected from the master.

In the tariff bill as passed by the House, It is proposed that vessels shall be
made liable for this penalty regardless of whether they are being operated as com-
mon carriers and regardless of whether or not the violation occurs with the
knowledge or consent of the owner or the master.

POSITION OF THE CARRIERS

Let us consider at the outset the position of common carriers operating vessels
under the American flag, in whom Congress is particularly interested in view of
the expressed purpose to have a merchant marine. All officers of vessels under
the Anerican flag must be citizens of the Uhited States and must be licensed
by the Steamboat Inspection Service. Before the master can receive his license
* he must prove to the Steamboat Inspection Service that in addition to his com-
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petenoy, his "habits of life and character are such as warrant the belief that he
,an be safely entrusted with the duties and responsibilities of the station for
which he makes application;" the mates must establish to the satisfaction of the
Steamboat Inspection Service that in addition to their competency they are of
"good character;" and all engineers must comply with the same moral qualifica- 1:
fjoss as persons applying for license as masters according to the Navigation
Laws of the United States. (P. 37, Navigation Laws.)

The operators of vessels to-day are for the most part corporations and must of
necessity rely almost entirely upon the licensed personnel of their vessels for
compliance with all laws of the Unite'd States. Persons employed in these
capacities have, as explained above, a virtual attestation of their good character
and competency by the Government of the United States in that they possess
licenses the issuance of which is dependent upon those attributes. Because of
the duties devolving upon such officers and the valuable investment they con.
trol, the transportation companies endeavor to corroborate by their own investi-
gations the character of their employees, and to obtain the best men available.

When a transportation company has employed the best of a class of men
selected for them by the Government, whose qualifications and characters are
admittedly good and are verified by personal examination, when those men are
instructed that they must take all possible precautions to prevent the coming
on board of contraband merchandise, when the licensed officers are further
instructed that when the vessels are en route they shall conduct periodical
searches of the vessel In an effort to discover contraband merchandise that may
have gotten on board when notices are posted throughout the ship warning
of the consequences of trying to smuggle merchandise, and when rewards are
offered to any persons giving information as t the presence on board of nar-
-cotics and other contraband, it seems obvious that the owners of the vessel
have done everything possible to prevent smuggling. What more could they
,do? Such efforts are made in practically every instance.

In addition to the foregoing, some of the companies employ shore guards to
assist the ship's crew to keep a lookout for contraband merchandise at the ship
and shore ends of gangplanks while the vessel Is loading and discharging cargo
in foreign ports, and special representatives have been employed to do nothing
but conduct searches of the ship en route between foreign countries and the
United States.

A number of the companies have from time to time avdised the department
of the precautions they are taking and stated that if the department could make
any suggestions as to further precautions the company would be glad to have
them. No such suggestions were made.

Every licensed officer in the American merchant marine knows that it is part
,of his duties to prevent smuggling. As they are more familiar with the vessels
and their operation than the employees and officers of the companies on shore,
this problem might well be left to them without instructions from the owners;
but it is general practice for the companies to advise the officers of their vessels
of violations on other vessels and make suggestions designed to prevent the
recurrence of such incidents.

It must be remembered, however, that practical problems of steamship
operation make it very difficult to prevent the bringing on board of contraband
When cargo is being loaded and discharged at foreign ports there are a great
many stevedores In and around the vessel and while guards are stationed to keep
an eye upon these men and while the officers of the vessels maintain a similar
look-out, nevertheless RL may be that opium is sometimes brought on board by
them. No means have yet been devised for loading and discharging except by
stevedores.

Just how contraband opium finds its way on board the vessels is a problem
that has caused the Treasury officials and the transportation companies a great
deal of concern. In practically no case is there reliable Information or evidence
of the manner In which the opium found its way on board the vessel. Many
surmises have been made as to how this possibly could be accomplished. In
some cases it was thought that persons traveling as passengers were in collusion
with members of the crew, had the contraband merchandise In their personal
luggage, and afterwards transferred it to hiding places in various parts of the
vessel. In other cases, the facts create the suspicion that the contraband evi-
dently found its way on board the vessel by the means of persons coming on
board In foreign ports such as stevedores, supply men, etc.

Some of the places in which opium has been found concealed In varying quan-
titles through searches, informers, accident, etc., are: In cans, packed and aXled
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in the same manner as merchandise of a reputable business house; hidden In an
unused ventilating pipe; stowed under a cargo of lumber, in a camphor-wood
chest belonging to one of the passengers; sewed in a jacket especially prepared
for that purpose and stowed in a sail locker; concealed In the air tanks of a lifeboat
(the tank had been cut and the cuts concealed by the regular woodwork that
held the tanks in place); concealed in the ceiling of a passageway, in the false
bottom of a trunk; concealed in the double wall between the laundry and refrig.
erator; in the double wall behind the settee in the dining salon; concealed in an
ice box in a barrel of meat scraps; concealed In the carcass of meat; hidden If
an unused portion of the ship underneath the anchor chain locker.

Sometimes the officers of the vessels detect opium and other narcotics as they
are attempted to be brought.on board and rit times discovery is made by the
searches conducted en route. Occasionally the vessel's officers do not discover
the contraband and it Is found by the customs searching squads due to their
greater ability, tips, accident, etc.; sometimes we know7 that narcotics must come
in on vessels undetected by anyone.

An interesting illustration of the foregoing Is a case where the ship's officers
did not detect opium either when the ship was being laden or when several
searches were conducted en route. The customs officials had apparently been
informed opium was on board and a searching squad spent the better part of 10
days going over the vessel thoroughly but wvere unsuccessful. Very early the
morning after the searching squad left the watchman looking after the pipe line
through which the vessel was being fueled noticed two burlap bags being shoved
Into the sea through one of the after portholes. At first he gave this no thought
thinking that some one was disposing of refuse, but upon reflection he concluded
the bags were too carefully done up for this to be the case. Ha became suspicious
and notified the customs officials. The slip was dragged, the two bags recovered,
and it was found they contained smoking opium. This is just an illustration of
an Incident in which the diligence of both the ship's officers and the customs
officials failed to find opium that was later detected by pure accident.

In a Honolulu case recently a large quantity of opium was packed and shipped
as other importable merchandise. It had the proper customs papers and was
discharged by the vessel, later being discovered by the Treasury officials.

Those familiar with cases in which unmanifested narcotics are found on ves.
sels believe-although it Is difficult to prove-that the contraband is moved
from one hiding place on board to another and that.sometimes as the vessel
nears port is Is moved to a place from which attempts will be made to land it.
These considerations account for the customs searching squads sometimes finding
narcotics In places that have been searched on several occasions by the ship's
officers, although more frequently this is due to advices the Government receives
from informers.

CARRIERS' POSITION SAMIE AS GOVERNMENT'S

Sometimes the question is propounded, "If the customs squad could find this
contraband, why could not the ship's officers?" Sufficient answer to this ques.
tion often is that the particular place in which the opium was found had been
searched on several occasions, and it was not then there. The Government also
is more fortunate in receiving tips than the transportation companies. In other
cases of this kind it seems permissible to answer a question with a question,
and therefore the reply is:

"We do not know; why is It that the customs searching squads do not discover
some of the other contraband we know must be getting by."

Along the line of the foregoing, any exhaustive explanation by the carriers
might smack of self-justification or excuse, and adoption of the explanation of the
Government officials is, therefore, preferred. In a hearing on February 11, 1929,
before the House Committee on the Judiciary on H. R. 16874 and 16875, the
following statements were made by persons familiar with the problems of smug-
gling and are considered pertinent'to the foregoing:

"These vast quantities of drugs come Into the United States that ar produced
largely In European factories and we are unable to get the adequate evidence to
seize the smuggled goods, or to reach the men higher up."

"Mr. FISH. That is it. You see there is very little raw opium used In the
United States; there is practically none outside of a little bit in Chinatown that
i3 usel for opium smoking.

"Mr. CHRISTOPHEnSoN. Do you know how these drugs are shipped in here?
"Mrn FisH. Oh, yes.
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"Mr. CHRISTOPHERSON. Do they come in through regular channels by con-
signment?

"Oh, yes.
"Mr. CHRISTOPHERSON. Or are they carried over by passengers?
"Mr. FISH. Both. They are carried over by sailors, and it is even found all

around the ships-carried In trunks, carried between packages and boxes, shipped
under different kinds of goods. It might be tin cans and then inside there will
be these little packages, and the ingenuity of those people is such that it is almost
im possible to detect it.
MMr. CHRISTOPHERSON. For example, I saw the other day where some lead

pencils had come in and the lead had been taken out of them.
"Mr. FISH. Exactly."

"Most of the prepared or smoking opium is smuggled or attempted to be smuggled
into the United States through western ports o! San Francisco and Seattle,
but the salts and derivatives, such as heroin and morphine, come in through the
eastern ports, principally that of New York. The manufactured drugs evidently
emanate from European factories, and are apparendy available in European
countries in wholesale quantities, for shipment in the guise of legal merchandise
to this country."

"Mr. HiCKzy. We are all agreed on that proposition, but we do not under-
stand how these shipments can get through the customs without being identified.

"Mr. FISH. Because the ingenuity of these people is away beyond our own
comprehension. They are skilled in this thing and they bring it in in every
possible way. They do not ship it all in 1,000-pound packages, but there may
be a number of packages inside of other articles and trunks and everything else,
and they can not stop it unless they find it."

"Mr. NuTT. And bear in mind, gentlemen, that 98 per cent of the dope that
is sold illicitly in this country is smuggled into this country. And, being without
authority to pay for information, we are in bad shape."

There may be a difference between the efficiency of ths Government officials
whoso sole duty is to prevent the importation of contraband merchandise, and
the officers of vessels who have other duties to perform. Probably the Govern-
ment officials are more expert. While we do notlike to admit that the ingenuity
of smugglers is beyond our comprehension, nevertheless it must be remembered
that it is much easier to hide an article than it is to find it. If the expert law en-
forcement officers of the Government have to admit that the ingenuity of the
smugglers is beyond their comprehension, certainly it would seem very unjust to
impose heavy penalties upon a transportation company because the officers of its
vessel did not possess greater ability.

ABIATICS

It has been suggested that the employment of Asiatic crewmen facilitates or
encourages te smuggling of narcotics. Hereinbefore authentic statements have
been quoted establishingthat practically all narcotics except a little bit of smokingopium are smuggled into the United States from Europe. Ships operating in thistrade as a rule do not employ Asiatics and yet they admittedly present the Gov-
ernment's greatest problem.

The trade, and not the make-up of the crew, is a controlling factor in smuggling.If one country produces a commodity the smuggling of which, into the United

States, will return large profits efforts will be made to smuggle, regardless of the
crew. Prepared narcotics and diamonds come from Europe; liquors come prin-
cipally from the near-by foreign countries, and silks and smoking opium from the
Orient.

KNOWLEDGE OF OWNER) ETC.

The statement has been made that it. is well known that large quantities of
opium can not be obtained and brought into this country without the connivance,
if not the knowledge, of responsible people connected with the ship and the
owners. It is obvious that this statement emanates from some one whose expcr1-
ence with the smugglers of narcotics is very limited, and confidence is felt that the
Treasury officials dealing with enforcement of the narcotic laws will deny the
correctness of such a statement. How can such a statement be reconciled with
the suggestion that Asiatics are responsible for most of the smuggling when all
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"responsible persons connected with the ship" must, as hereinbefore pointed out,
be American citizens of established good character?

INAD9QUACY OF RELIEF

There is a provision of law (see. 618 of the 1922 act-unchanged in new bill)
whereby the Secretary of the Treasury may remit, mitigate, or waive any fine,
penalty, or forfeiture, If he finds that the violation occurred without intent to
defraud the revenue, or willful negligence, or other mitigating circumstances, and
it is under this section that carriers and masters obtain a measure of relief, but as
hereinbefore explained, there is no basis in justice for the original liability.

The problem of the carriers under these two sections, if the proviso to section
594 (common carrier's excuse)- is not applicable to opium cases, as evidenced by
the situation prevailing prior to the Attorney General's opinion, is that they are
required to defend their innocence In cases In which the most material facts are
never known, namely, how the contraband came on board and whether it was
moved en route to avoid detection.

The only thing the carrier can do is to recite in his petition the precautions
taken, the searches made en route, etc but as it is not known how the opium
came on board, or why searches failed to disclose it, it can not be determined
how the smugglers avoided the precautions of the carrier.

The result is that the Treasury officials must of necessity depend to a large
extent upon suspicions and impressions in the disposition of these cases which
the carrier is almost never able to disprove. While the Treasury officials in the
main have been commendably appreciative of the carriers' position-and this
accounts for the mitigation of large penalties to nominal sums-not the lack of
liability of the vessel-it places the carrier in a hazardous position for him to have
large investments subject to heavy penalties and have to rely mostly for relief
upon decisions reached as a result of impressions and suspicions that they are
unable to disprove.

Not only are the carriers improperly placed in the position of being particeps
criminis with the smugglers instead o being regarded as coviotims with the
Government, but the amount of their liability in this connection is demonstrably
disproportionate. For example, where the person actually and actively smuggling
is apprehended, convicted and sentenced, his maximum for an affirmative act of
commission is a fine of $5,000 or two years in jail (see. 593), whereas the liability
of carriers for, at the most, a suspected lack of diligence-an act of omission-
is unlimited.

To illustrate a master recently became subject to a penalty of about $400,000
which was miigated to $7,500. The actual smuggler was apprehended and,
upon conviction, was sentenced to but two years in the penitentiary.

In another case-Involving liquor and not opium-tho master was held re-
sponsible for a $1,000 fine, which the department refused to mitigate, whereas
the actual smuggler upon a plea of guilty was fined but $100.

The party actually smuggling is entitled to a trial by jury at which tie burden
of proof is on the Government of establishing his guilt and the accused is cloaked
with *the presumption of innocence. The carriers, on the other hand, would
automatically become liable to a civil penalty in an unlimited amount, would not
be entitled to a trial by jury or otherwise, could obtain no benefit from the pre-
sumption of innocence, the Government would not have to prove negligence, and
the carrier would as hereinbefore explained, find itself in a position of being un-
able to disprove impressions and suspicions of negligence.

ALLEGED NECESSITY FOR CHANGE

In referring to. the necessity for this proposed change in the press and on the
floor of the House, reference has been made to the effect that provisions of exist-
ing section 594 constitute a "joker," implying that an unanticipated and im-
proper result is produced thereby, and that by reason of the proviso to this see-
ion, the Treasury Department has not been able to impose the penalties it should
in narcotic cases on account of the limited financial responsibility of masters and
the lack of responsibility of the vessel itself. We wish to make a brief statement
with respect to these allegations. To serve a purpose, these statements contain
gross misrepresentations.

10 SECTION 594 A "JOKER"?

The provisions of section 594 of existing law relieving the vessels of com-
mon carriers from seizure and forfeiture for violation of the customs laws emanate
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from a statute which received consideration independent of that incident to tariff
revision which has been law for 50 years, and which -was expressly designed to
create the situation now complained of. Section 594 of the 1922 act is but a
reenactment of the act of February 8, 1881, the effect of the 1881 act and the
proviso to section 594 being identical.

The 1881 act was unanimously reported from the Senate Finance Committee,
and in discussing the measure on the floor of the Senate-no written report was
submitted in either House--those in charge of the bill made the following pertinent,
explanations:

'They (committee) believe it is right and fair that a vessel should not be for-
feited where a passenger, or even a sailor, smuggles in goods or anything else
where neither the owner nor master nor any of the officers have any knowledge
of the matter at all."

"It (the bill) enforces the rule that a man ought not to have large amounts off property forfeited in a legitimate business where neither he nor the man con-
rolling the vessel, the master, is in any way privy, had any knowledge of, or in

any way consented to the illegal act."
A copy of the entire discussion on this measure is attached ("A") for convenient

reference.
The courts have recognized the Innocence of carriers in this connection under

the law previous to the 1922 act. (The Mount Clinton 6 F. (2d) 415), wherein
the court states: .

"'Besides, the presumption must always be against the Imposition of penalties
upon those who, are Innocent and have used all reasonable precautions to prevent
the evil against which the statute Is directed. When Congress has by a positive
change of purpo excluded a class of Innocent people we should have to be well
satisfied that in a similar case it later Intended to withdraw the excuse."

The language and logic above referred to is quoted with approval, and the same
result reached under existing law, in the opinion of the Attorney General of
February 1 1929, wherein the Attorney General overruled the contention of the
Treasury officials that under the 1922 act the common carrier's excuse could not
be set up in cases involving smoking opium. This will be referred to more in
detail hereinafter.

We have therefore, seen that the so-called common carrier's excuse contained
in the proviso to section 594 of the 1922 act, is but a reenactment or restatement
of the independent act of February 8 1881, should not to be referred as a "joker,"
and is a carefully considered determination of liability wherein the rights of inno-
cent parties are legislatively recognized and defined. Although admittedly
conditions may now be somewhat different from those existing in 1881, neverthe-
less the principle of justice and the determination of liability comprehended by
the 1881 act are constant, and no good reasons have been advanced as to why
they should be departed from.

HAS THE COMMON CARRIER'S EXCUSE PREVENTED THE TREASURY DEPARTMENT
FROM IMPOSING LARGER FINES IN OPIUM CASES?

Those in favor of the proposed change call attention to the mitigation, compro-
mise, or settlement by the Treasury officials of large penalties for small amounts
and state that this action was taken because it would be futile to impose lai'ge
penalties against masters in view of the limited financial responsibility of such
persons, and because the vessel could not be held liable. This is demonstrably
untrue.

Since the inclusion in the 1922 act of the paragraph (see. 584, par. 2) relating
specifically to smoking opium, the officials of the Treasury Department have,
until the recent opinion of the Attorney General to the contrary, uniformly
insisted that the common carrier's excuse "had no application where the unmani-
fested merchandise was smoking opium, and penalties were remitted or mitigated
on the merits of the case alone and on the assumption that the vessel itself was
responsible. Indeed, only a few months before the Attorney General rendered
his opinion, the Solicitor of the Treasury rendered an opinion in the same case
affirming the bureau's contention that the vessel was liable.

A case in which this and another point of law were Involved was referred to the
Attorney General and on February 1, 1929, the Attorney General overruled the
Treasury officials, holding that the vessels of common carriers could not be held
liable for having unmanifested smoking opium on board in the absence of con-
nivance or complicity on the part of the owners or master. A copy of this opinion
is attached (B).
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It was not until May 16 1929 that the Treasury officials decided to follow the
opinion of the Attorney denoral, such opinions having no binding effect, being
merely advisory.

Few cases have been disposed'of since that time. If in tile cases disposed of
prior to the Attorney General's opinion-which constitute the cases referred to-
he Treasury officials decided to either remit the penalties or mitigate same to

nominal amounts when it was assumed the vessel could be held liable, and if the
Attorney General's opinion to the contrary was rendered so recently as to preclude
the subsequent disposition of more than one or two cases, how can it be said that
the common carrier's excuse influenced the Treasury officials in the disposition
of narcotic cases when that excuse was not thought to be applicable?

As a matter of fact, the reasons why large penalties incurred in this connection
have been either remitted or mitigated to merely nominal sums is because the
Treasury Department realized the majority of the transportation companies and
the masters of their vessels did all that was possible to prevent illegal traffic in
opium and other contraband. The Treasury officials have realized and acknowl-
edged that notwithstanding the fact that the carriers have taken all possible
precautions, contraband merchandise may escape their detection-and also
detection by the expert searching squads of the Treasury Department. Respons.
bible Treasury officials have frequently made the statement that almost never
have any owners or masters of common carriers been involved in the smuggling of
narcotics. The statement has also frequently been made that the penalty
actually imposed is not so much by way of a punishment for any dereliction in
connection with the particular case under consideration as by way'of endeavoring
to keep the carrier diligent.

There is no more reason for holding the vessels liable for smuggling in which
neither the master nor the owner participates than in holding police officers
criminally or penally responsible for all crimes committee on their beats.

CONCLUSION

It is believed that the Government officials familiar with this situation should
admit that the established steamship lines-those operating as common carriers
-are doing everything possible to cope with this situation, and that from a
standpoint of justice andresponsibility, the situation today is no different from
that presented when the 1881 act was passed, and the law should not be changed.

With an appreciation of the seriousness of the narcotic problem, the common
carriers hope that Congress will provide the heaviest of penalties upon those
engaging in this nefarious traffic, but that it will not permit its zeal to cause it
to Impose "penalties upon those who are innocent and have used all reasonable
precautions to prevent the evil against which the statute is directed," because of
the inability or the difficulty of apprehending the guilty parties.

(Congressional Record of March 8,1880 (41) vol. 10, part 2, pages 136513661

SEIZURE OF VESSELS FOR SMUOOLINO

The Vijo PRESIDENT. The morning business being through the Calendar of
General Orders will now be called, commencing at the point reached on Saturday
last.

The bill (S. 939) to amend the law relative to the seizure and forfeiture of
vessels for breach of the revenue laws, was announced as first in order and the
bill was considered as in Committee of the Whole. It provides that no vessel
used by any persons or corporation, as common carriers, in the transaction of
their business as such common carriers shall be subject to seizure or forfeiture
by force of the provisions of Title 34 of ihe Revised Statutes of the United States
unless it shall appear that the owner or master of such vessel, at the time of the
alleged illegal act, was a consenting party or privy thereto.

Mr. COCKRELL. Is there a written report?
The VIcE PRESIDENT. There is no report accompanying the bill.
Mr. COCKRELL. I should like to have an explanation of the bill.
Mr. KERNAN. I would state that the bill simply declares that a vessel used

as a common carrier of persons and freight shall not be forfeited by any illegal
act, unless it shall appear that the owner or master at the time of the alleged
Legal act was a consenting party or privy thereto.
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A very large number of petitions have been presented for the passage of such
a bill which the Committee on Finance have carefully examined. They be-
lieve It is riiht and fair that a vessel should not be forfeited where a passenger,
or even a a [or, smuggles in goods or anything else where neither the owner nor
master nor any of the officers have any knowledge of the matter at all. The
goods are forfeited and the person so smuggling is liatl to the penalty of the law,
of course. The Committee on Finance was unanimous in recommending the
bill.

Mr. HAMLIN. Will the Senator be kind enough to read the section to which
the bill refers, if he has it before him?

Mr. KERNAN. It takes this out of a very large number of sections where neither
the owner nor master knew or consented in any way to the illegal act. It is
taken out of various sections under Title 34.

Mr. HAMLI.. Let me inqure of the Senator from New York if it will not
result in this, that if you exonerate the vessel from all penalties in ca~e of a
violation of the law the owners will put their vessels into the hands of those
persons who will violate the law and thus escape the penalty?

Mr. RERNAN. Allow me to say that whenever the master, the person con-
trolling, at the time consents to or knows of any act of this kind, the vessel
remains liable to forfeiture just as it is now. But it is stated in these petitions
that oftentimes a passenger brings in goods, or some steward or sailor does it,
and the vessel becomes liable to forfeiture. This, it is said, subjects the owners
to great hardships, and often to exactions which, when they afterward apply to
have remitted, are remitted. The bill was sent to the Treasury Department
and the sections were looked into. We do not understand that there is any
danger to the revenue from enacting the proposed law.

I will say one other thing. This is only making the law as to these vessels
the same as it is now as to all the railroad cars which come into our country
from Canada.

There was an objection first made to relieving them from certain sections,
but upon examining those sections they were found to be cases where the master,
the man controlling the vessel at the time as master, violated the law, and then
he is not exempted at all by this bill.

Mr. BAYARD. I will say to my friend from Maine that the object of this bill is
to relieve vessel property from penalties totally disproportioned to the offense
charged. In the case of a valuable steamship with her cargo, worth, perhaps, a
million dollars, the captain and the owners may have exerted every precaution
that honesty and prudence could devise for the purpose of preventing the smallest
amount of smuggling or the like, and yet under existing laws, without their fault,
without their connivance, there is the forfeiture of property to an enormous
amount. It is the disproportion of the penalty to the offense that weighs upon
the minds of merchants along tlf coast until they feel that while the penalties
have been exacted against them, still the law subcots their vessels to seizure, it
subjects them to vast expense. When the department examine they refuse to
prosecute, but in the meantime the law stands there, subjecting an enormous
amount of property to forfeiture for the most trivial offense.

I will say to the honorable Senator from Maine that wherever the offense
exists the offender is not in any degree relieved from penalty. On the contrary,
the punishment as to him continues, and wherever smuggling occurs the goods
themselves are forfeited and the person who smuggled them is subject to punish-
ment. There io no amendment of the laws in that respect. Where the captain
or the owner is cognizant of this attempted fraud, the vessel is still liable to
forfeiture; but the object of the bill is to relieve them against, as I said before
tih obvious disproportions of the penalty to the offense, which would subject
millions of dollars to forfeiture strictly under the law without the least fault upon
the part of the real owner of the entire steamship or cargo.

The measure is therefore a reformation in the existing laws which I do not think
tends at all to exonerate dishonest men from the consequences of their acts, but
leaves them liable to punishment just as before, except that it does not allow
the effect of their evil conduct to extend to an enormous amount of property.
The matter has been very carefully examined.

Mr. HAMLIN. If the Sen ator will pardon me one moment. I am not going
to object to the bill. I did not understand it as both the Senators have explained
it. I thought it exculpated the vessel oven when the captain was implicated.

Mr. BAYAND. Oh, no.
Mr. KEnNAN. No; we were very careful on that point.
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Mr. HAMLIN. Still, I will say'that while I think if a passenger smuggles small
amounts or if the crow indulges in the luxury of smuggling small amounts, the
owners of the vessels ought not to be held liable* and if I am right in my recol.
election, the amount now must be equal to $306 or the vessel is not forfeited.
I think that is the law.

Mr. KEBNAN. Not in all eases.
Mr. HAMLIN. But still believing the bill to be right, I interpose no objection.

If it had exonerated the captain from the list, I certainly should have objected.
Mr. KIRKwooD. I should like to ask the Senator from New York a question.

Does the Treasury Department think that this will not tend to increase the
danger of smuggling? They ought to have some opinion on the subject. I do
not know what it is at all.

Mr. KEHNAN. The Treasury Department objected at first because they thought
the bill left certain things without any adequate guard against. I had all the
seetiods they referred to examined, and they are all cases where the master does
an act and thereby incurs a penalty, and the vessel is liable for that penalty.
This bill leaves the law just so. The clerk examined every one of the sections,
and I looked at them myself, so that we believe it is entirely safe to the Govern.
mont. It enforces the rule that a man ought not to have very large amounts
of property forfeited in a legitimate business where neither he nor the man
controlling the vessel the master, is in any way privy, had any knowledge of,
or in any way consented to the illegal act.

The bill was reported to the Senate without amendment, ordered to be en.
grossed for a third reading, read the third time, and passed.

LIABILITY OF COMMON-CARRIER VESSELS FOR PENALTY FOR IMPORTING UNMANI.
FESTED SMOKING OPIUM

DEPARTMENT OF JUSTICE,
February 1, 1D9.

SIR: I have the honor to refer to your letter of October 1, 1928, in which you
state that there has been filed with your department under section 618 of the
tariff act of September 21, 1922 (oh. 356, 42 Stat. 858 987), a petition for the
remission or mitigation of a penalty amounting to $146,901.20, incurred by the
master of the steamship President Taft for a violation of section 584 of the same
act by reason of the fact that a large quantity of unmanifested smoking opium
and other contraband articles were found on board that vessel upon her arrival
at San Francisco on July 14, 1927. You also state that subsequent to the date
of the violation the master died, the penalty not having been paid. In connection
with the consideration of the appeal for relief you ask my advice, with respect to
two questions:

First. Does a cause of action which has accrued under section 581 of the
tariff act of 1922 abate with the death of the master?

Second. Does the saving provision of section 594 of the tariff act (42 Stat. 082)
concerhing common carriers apply to the second paragraph of section 684 of the
act; i. o., in eases where the violation' of section 584 involves unmanifested
smoking opium, is the vessel subject to the provisions of the second paragraph
of section 584 even though it is a common carrier and neither the owner nor the
master thereof was, at the time of the alleged Illegal act, a consenting party or
privy thereto?

It is my understanding that the vessel was at the time referred to in your
letter a common carrier and that there is no evidence upon which to base a claim
of guilty knowledge upon the part of her owner or master.

Section 684 of the tariff act Imposed penalties upon the master of any vessel
bound for the United States for failure to produce a manifest when commanded
by the proper officer; for having on board merchandise not included in the
manifest; and also for failure to have on board merchandise which is described in
the manifest, with a proviso that these penalties shall not be Incurred If the col-
lector is satisfied that the manifest is lost, mislaid, or incorrect by reason of clerical
error or other mistake, etc. Then follows this provision:

"If any of such merchandise so found consists of stloking opium or opium
pr pared for smoking, the master of such vessel or the person in charge of such
vehicle shall be liable to a penalty of $25 for each ounce thereof so found. Such
pellalty shall constitute a lien upon such vessel which may be enforced by a libel
in rem. Clearance of any such vessel may be withheld until such penalty Is
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ald or until a bond, satisfactory to the collector, is given for the payment
hereof. The provisions of this paragraph shall not prevent the forfeiture of

snv such vessel or vehicle under any other provision of law."
Section 504 provides:
"Suc. 594. SEIzUn oF VESSELS AND VEHIcLES: Whenever a vessel or vehicle,

or the owner or master, conductor, driver or other person in charge thereof, has
become subject to a penalty for violation of the customs revenue laws of the United
States, such vessel or vehicle shall be held for the payment of such penalty and
may be seized and proceeded against summarily by libel to recover the same:
Provided That no vessel or vehicle used by any person as a common carrier in the
transaction of business as such common carrier shall be so held or subject to seizure
or forfeiture under the customs laws, unless it shall appear that the owner or
master of such vessel or the conductor, driver or other person in charge of such
vehicle was at the time of the alleged illegal act a consenting party or privy
thereto."

Answering your first question, I agree with the conclusion reached by the
Solicitor of the Treasury that the cause of action against the master abated with
his death, so far as his personal representatives are concerned. That conclusion
is in accordance with well-settled principles governing actions for fines, penalties,
etc. See Schreiber v. Sharplcss (110 U. S. 70); United States v. Theurer (213
Fed. 904); United States v. Del ocr (38 Fed. 80); Bouvier's Law Dictionary,
Title Aetio Personalis Moritur cum Persona.

Though the caus of action against a master abates with his death, it does not
necessarily follow that the cause of action against his ship also abates. That
question, however, need not now concern us, because, in my opinion, the proviso
in section 594 of the tariff act absolving vessels used as common carriers from
being held, seized or forfeited unless the owners or those it charge are consenting
or privy to the legal act upon which the penalty is based applies to the second
paragraph of section 584 relating to opium.

In March, 1912, Attorney General Wickersham advised the then Secretary of
the Treasury that a collector of customs had no right to refuse clearance of a vessel
used as a common carrier because of the nonpayment of a fine imposed upon it
by section 2809 of the Revised Statutes for bringing into the United States mer-
chandise not included in the manifest unless the master or owner was consenting
to the illegal act or privy thereto. (29 Ops. 364.)

From the opinion it appears that the collector had imposed fines on the masters
of several vessels of the Pacific Mail Steamship Co. under section 2809, because
smoking opium was found concealed on the vessels, which was not mentioned in
the manifest. Mr. Wickersham first quoted sections 2809 and 3088, Revised
Statutes, as follows:

"SEc. 2809. If any merchandise id brought into the United States in any
vessel whatever from any foreign port without having such a manifest on board,
or which shall not be include or described in the manifest, or shall not agree
therewith, the master shall be liable to a penalty equal to the value of such
merchandise not included in such manifest; and all such merchandise not in-
cluded in time manifest; and all such merchandise not included in the manifest
belonging or consigned to the master, mate, officers, or crew of such vessel shall
be forfeited.

"Suc. 3088. Whenever a vessel or the owner or master of a vessel, has become
subject to a penalty for a violatfon of the revenue laws of the United States
such vessel shall be holden for the payment of such penalty, and may be seized
and proceeded against summarily by libel to recover such penalty."

"But," he continued, "by the act of February 8, 1881 (21 Stat. 322), it was
provided:

"'That no vessel used by any person or corporation as common carriers, in
the transaction of their business as such common carriers shall be subject-to
seizure or forfeiture by force of the provisions of title 34 of tie Revised Statutes
of the United States unless it shall appear that the owner or master of such vessel,
at the time of the alleged illegal act, was a consenting party or privy thereto."'

lie then said:
"It is clear that, prior to the passage of the act of February 8, 1881, supra,

for any violation of section 2809 by which the m-stcr became liable to a penalty,
the United States acquired a lien on the vessel itself which it could enforce by
libel and seizure (The ueen, 4 Ben. 237; The Aissouri, 3 Ben. 508, affirmed 9
Blatch. 433); but it is equally well established that, since the passage of that
act, no such lien arises and no such seizure can be made in the case of common
carriers, unless the owner or master consenting to the illegal act or privy thereto.
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(The Saratoga, 9 Fcd. 322, Walla, 44 Fed. 706.) If no lion arises in favor of the
United States, if the vessel be not 'holden for' the payment of the penalty where
there is no such consent or privity, it would seem necessarily to follow that
clearance could not be refused."

The quoted provisions of section 2809, Revised Statutes, were carried into
section 584 of the tariff act, while section 3088 of the Revised Statutes, together
with tile act of February 8, 1881, was carried into section 594 of the tariff act.
A provision similar to the second paragraph of section 594 of the tariff act
except that it reached to railway cars, engines, and other vehicles, was contained
in section 3003 of the Revised Statutes, and those provisions were also carried
into section 594 of the tariff act. Following the opinion of Mr. Wickersham
the soundness of which I see no reason to question, I would say that if we had
to consider merely sections 584 and 594 of the tariff act, it would be plain that
no lien exists against a common-carrier vessel, even if unmanifested opium is
found on board unless the owner or master was consenting or privy thereto.
Sections 584 and 594 of the tariff act contain no provisions which, in my opinion,
render inapplicable the reasoning of Mr. Wickershan with respect to sections
2809 and 3088 Revised Statutes, and the act of February 8, 1881.

It is argued, however, that section 8 of the opium act of May 20, 1922 (ch.
202, 42 Stat. 596, 598), renders the proviso in section 594 of the tariff act inap.
plicable to vessels found with unmanifested narcotic drugs on board. That
section reads as follows:

"SEC. 8. (a) That a narcotic drug that is found upon a vessel arriving at a
port of the United States or territory under its control or jurisdiction and is not
shown upon the vessel's manifest, or that is landed from any such vessel without
a permit first obtained from the collector of customs for that purpose, shall be
seized, forfeited and disposed of in the manner provided in subdivision (d) of
section 2, and the master of the vessel shall be liable (1) if the narcotic drug il
smoking opium, to a penalty of $25 an ounce, and (2) if any other narcotic drug,
to a penalty equal to the value of the narcotic drug.

"(b) Such penalty shall constitute a lien upon the vessel which may be enforced
by proceedings by libel in ren. Clearance of the vessel from a port of #ne United
States may be withheld until the penalty is paid, or until therr is deposited
with the collector of customs at the port, a bond n a penal sum double tile amount
of the penalty, with sureties approved by tile collector, and conditioned on the
payment of tle penalty (or so much thereof as is not remitted by the Secretary
of the Treasury) and of all costs and other expenses to the Government in pro-
ceedings for the recovery of the penalty in case the master's application for
remission of the penalty is denied in whole or in part by the Secretary of the
Treasury.

(o) 'rho provisions of law for the mitigation and remission of penalties and
forfeitures incurred for violations of the customs laws, shall apply to penalties
incurred for a violation of the provisions of this section."

The history of section 8 of the opium act is this:
By the act of February 9, 1009 (ch. 100, 36 Stat. 614), Congress prohibited

the importation of opium except for medicinal purposes. The act was a short
one of two sections and provided penalties for violating its terms, but made no
direct reference to ships, manifests, etc." By the act of January 17, 1914 (ch. 9,
38 Stat. 275), the act of 1909 was amended and expanded to comprise eight
sections, and section 8 read (p. 277):

"That whenever opium or cocaine or any preparations or derivatives thereof
shall be found upon any vessel arriving at any port of the United States which is
not shown upon the vessel's manifest, as is provided by sections 2807 of the
Revised Statutes, such vessel shall be liable for the penalty and forfeiture pro-
scribed in section 2809 of the Revised Statutes."

*It would seem plain that this section, read in connection with the sections of
the Revised Statutes to which it refers, made the master of a ship which brought
in opium not listed upon the ship's manifest liable for the penalties prescribed
by section 2809 of the Revised Statutes. The Supreme Court eventually so
decided. United States v. Sischo (262 U. S. 105), decided April 23, 1923. That
decision, however, reversed a decision to the contrary by the Circuit Court of
Appeals for the Ninth Circuit (290 Fed. 958), decided February 7, 1921. The
opium act of May 20, 1922, was passed subsequent to the decision of the Circuit
Court of Appeals in th ischocase and prior to the reversal of that case by the
Supreme Court, and the amendment making section 8 read as at present was
undoubtedly intended to counteract tile effect of the decision of tile Circuit
Court of Appeals. The legislative history of section 8 shows it clearly.
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When the bill was reported to the House it was accompanied by a report

which said of section 8:
$,This section in the existing law was intended to penalize the failure to mani-

fest narcotic drug importations arriving upon any vessel. This intent, however,
was nullified by the decision of the Circuit Court of Appeals for the Ninth Circuit
oi United States v. Sischo (1921), 270 Fed. 958). The committee amendment

is intended to avoid the results of the decision by placing in the section itself
the penalty for failure to manifest the narcotic drug." (H. R. No. 852, p. 10,
67th Cong., 2d sess.)

Senator Curtis, who reported the bill in the Senate, in explaining the bill,
said:"It provides for a penalty for the carriage of narcotics in vessels if it is know-
in done." (Cong. Rec., vol. 02, pt. 7, p. 0834.)

\W hen the bill which became the opium act of 1914 was reported to the House
it was accompanied by a report which said-

"Therefore section 8 provides for the libelling of vessels on which unmani-
fested opium and cocaine are found, in accordance with the established practice
of this Government." (II. R. No. 24, p. 5, 63d Cong., 1st sess.)

The practice of the Government at that time, established over a period of
many years, had been to absolve common carriers from liability for penalties
imposed upon the master for bringing in uninanifested cargo where neither the
master nor the owner was a party or privy to the illegal act. In my opinion,
the subsequent legislation was not intended to mark a drastic departure from
that policy.

The question which we are now considering arose under the law as it stood
before the enactment of the 1922 legislation in the case of The Mount Clinton
(6 F. (2d) 418 C. C. A., 2d circuit.) That case was a libel against a ship for
failing to manifest opium and raised the question of the effect of section 8 of
the act of 1014. The court said: "There would be no escape from a decree
against the vessel were it not for the act of February 8 1881," but held that
the latter statute gave immunity to common carriers; that Congress did not
intend to put ships with unmanifested opium in a different category from ships
generally 'who are guilty of a dereliction with which the carriege of opium Is
expressly classed," and added, "We think it prima fae improbable that Con-
gress intended to do more than extend to opium the provisions generally appli-
cable to unmanifested merchandise." Answering the argument that If such con-
struction was correct the existing provisions of the Revised Statutes would have
ben sufficient to cover the case without section 8 of the opium act, and that
Congress must have thought that opium was so baleful as to require more stringent
penalties, the court said that if such was the purpose "section 8 was a curious
oway to accomplish the result." The court held that the purpose of Congress

in enacting section 8 "was fully executed by bringing opium within tle general
class of merchandise." The opinion concluded:

"If so, there seems to be no occasion to introduce whimsical distinctions,
born of grammatical niceties. Besides, the presumption must always be against
the Imposition of penalties upon those who are innocent and have used all rea-
sonable precautions to percent the evil against which the statute Is directed.
When Congress has by a positive change of purpose excused a class of innocent
persons, we should have to be well satisfied that in a similar case it later Intended
to withdraw the excuse."

The same reasoning applies here. The new matter In section 8, inserted by the
act of 1922, was added for the purpose of making it certain that ships carrying
unmanifested opium should be treated In the same way as ships which carried
other unmanifested merchandise. That was what Congress had Intended to do
by section 8 of the act of 1014, but Its Intention had been frustrated by the Circuit
Court of Appeals in the Sischo case. The amendment of 1922 was Intended to
do merely what that court had said the act of 1914 failed to do. I am unable
to see that It did more. For over 40 years Congress had expressly given Immunity
to common carriers whose owners and masters were innocent of guilty intent
and a departure from that policy In the case of opium should not 1)0 inferred
except from some positive statutory declaration which leaves the matter sub-
stantially free from doubt. There is nothing of that kind here.

Though the traffic fin narcotic drugs Is a great evil which requires us to exert
to the limit permitted by the statutes our efforts to suppress it, that fact docs not
justify uts In pressing the statutes beyond that limit as fixed by sound canons of
.construction.
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In my opinion, the proviso in section 594 of the tariff act applies to common.
carrier vessels upon which, in violation of section 584, unmanifested smoking
opium has been found.

Respectfully, JOHN G. SARGENT.

To tile SECRETARY OF THE TREASURY.

BRIEF OF HARPER & HARPER, ESQS., SAN FRANCISCO, CALIF.

Hon. REED SMOOT,
Chairman Finance Committee of the United States Scnate,

Washington, D. C.
DEAR SIR: We beg to submit the following memorandum on the proposed

changes in the tariff law contained in section 584 of the new tariff bill:
The new tariff bill as passed by the House of Representatives provides a change

in section 584 whereby the owner of a vessel is made liable to a penalty of $25
for each ounce of opium discovered concealed aboard any vessel bound to the
United States, notwithstanding the fact that the vessel may be a common carrier,
which is relieved by section 594 of the tariff act of 1922 from liability to seizure
or forfeiture under tile customs laws unless it appears that the owners or master
were at the time of the alleged illegal act a consenting party or privy thereto.

The evils of opium traffic are well known and well recognized by the carriers
as well as by the public at large. Customs officials at the port of San Francisco
are all agreed that the established steamship lines to the Orient, such as the
Robert Dollar Co. and the Japanese lines, do all within their power to prevent
smuggling of opium into this country. Every convenience is offered for enforcing
the law, a regular search is made during the voyage by the officers of the vessel
themselves, and watchmen are employed at the steamship companies' expense to
discover concealed narcotics and prevent their being placed on the vessel.

The now provision, as it now stands, provides that the vessel shall be liable
for the payment of the penalties although there is no fault whatsoever on the
part of the owners. It also provides that the owner shall be fined to amounts
which may even exceed the value of the vessel, as there is no limit Fet to the
total penalty which may be assessed at the rate of $25 per ounce. It is true that,
under section 618, the Secretary of the Treasury has the power to remit or
mitigate these penalties; but such procedure requires time, and in order to
secure the release of the vessel bonds must be filed at considerable expense. The
premiums on these bonds are yearly charges, and when the litigation concerning
the vessel is not settled for over a year double payment has to be made.

The present provision is sufficicuttly drastic. The steamship companies have
cooperated in all ways possible with the customs officials, and it seems decidedly
unfair to impose these liabilities upon the carriers who arc not at fault. No
matter how conscientious the owner of a ship may be, lie can not at all times
control the personal actions of his employees or those who patronize the steam-
ship line. When the shipowner has taken all possible precautions to prevent the
bringing on board of contraband merchandise, and the officers are further in-
structed to conduct periodical searches. of the vessel .for smuggled merchandise
en route from foreign ports, the shipowner has done everything in his power to
cooperate with the Government in its efforts to discover and prevent smuggling.
If in any way the master or owners are guilty of assisting in such illegal practice,
there are drastic penalties provided by other laws of the United States in the form
of fines and imprisonment.

Therefore, it is respectfully submitted that this change should not be made
in the law, and these new penalties should not be imposed upon owners who are
entirely innocent-and have no way of safeguarding themselves. It Is not reason-
able that shipowners should be penalized for opium carried without their knowl-
edge or consent and in spite of all precautions they may take to prevent It.

Yours respectful ', LAWRENCCE A. HARPER.
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SETTER FROM THE SAN FRANCISO CHAMBER t)F COMMERCE
Hon. REED SMOOT,

Chairman Senate Finance Committee,
Washington, D. C.

MY DEAR SENATOR SMOOT: I beg to hand you herewith letter from San Fran..
cisco Chamber of Commerce op osing the proposed amendment of section 684
of the administrative section of the tariff act of 1922 so as to provide a penalty
of $25 for each ounce of opium found unmanifested on board vessels put in Ameri-
can ports.

I trust you will bring this matter to the committee's attention, and that it will
be possible to have it printed in the hearings as a brief coming from this organ-
ization.

Sincerely yours, C. B'. DODos.

Mr. C. B. DODDS
1221 National Press Building, Washington, D. 0.

DEAR MR. DODDS: The board of directors of the San Francisco Chamber of
Commerce, at its meeting on July 18, 1929, went on record as being opposed to
the proposed amendment of section 584 of the administrative provisions of the
tariff act of 1922, which would provide that vessels of common carriers would
be made liable to a penalty of $25 for each and every ounce of smoking opium
found unmanifested on board such vessels regardless of whether the owner or
master were privy or consented to such violation.

Opposition to this proposed amendment is voiced by the board of directors of
the San Francisco Chamber of Commerce for the following reasons:

(1) The penalty is excessive because practically unlimited.
(2) It would be an injustice to hold an Innocent party (a shipowner who has

used reasonable precaution to prevent wrongdoing) liable for wrongdoing by
others.

In accordance with this action by the board of directors, we ask that you
Inform the Senate Finance Committee and California congressional representa.
ties of the board's opposition to the above-mentioned proposed amendment
fnd reasons for that opposition.

Very truly yours, SAN FRANCISCO CHAMBER OF COMMERCE,

WM. L. MONTGOMERY,
Assistant Department Manager, Foreign Trade Department.

COMMUNICATIONS FROM SUFFER, HAYDEN, MERRITT,
SUMMERS & BUCEY, SEATTLE, WASH.

JuLY 18, 1929.
Hon. REED SMOOT,

Chairman Finance Committee, United States Senate.
My DEAR SENATOR: Herewith I inclose you letter from Huffer, Hayden,

Merritt, Summers & Bucey, a very prominent firm of lawyers of Seattle, Wash.,
together with a telegram from these same gentlemen addressed to my secretary.
It is desired that this letter and telegram be made a part of the hearings regard-
ing the transportation of opium. I trust, therefore, that this letter and tele-
gram will be made a part of the hearings in connection with the argument of
Mr. Duff, representing the Ship Owners Association.

Very truly yours, W. L. JONES.

Ju.Y 17, 1029.
Mr. DAVIS,

Secretary Senator W. L. Toncs, Washington:
Thanks for wire re committee meeting to consider opium matter. Find

shipowners unanimously oppose law making lien on common-carrier vessels for
amount of fine without master or owner being personally implicated In traffic,
even if fine may later be remitted. Cost for bond and record to accomplish this
and delay to vessel is very heavy and unjust. Imposition on innocent master
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and owner. Account size common-carrier vessels in ocean trade with hundred
in crew and passenger. Utmost master and owner can do is act in good faith
to prevent traffic venture. Opinion any law which may fail take into account
fact it is humanly impossible for master and owner in most instances to prevent
traffic will produce more injustice than benefit as preventive mesaurcs are for
public welfare instead of fining vessels in cases where master or owner are not
implicated. No fines should be levied on vessel or master but government
should in our opinion make appropriation available and establish method where.
by informer or discoverer can be promptly paid some substantial sum measured
by inportance of discovery or information in discretion of competent govern.
mental authority. This idea is embodied in Canadian statutes and regulations
of the subject and more drastic law puts additional burden on vessels trading
with United States. Mr. Duff, of your city, with whom you have undoubtedly
come in contact represents ship owners' associations, and if agreeable suggest
views herein and in my first letter to Senator Jones be submitted to committee
in conjunction with his arguments. The seizure a few days ago in trunks of
Mrs. Ying, wife of Chinese vice consul, on her arrival in San Francisco pointedly
raises question if it would be just to have law which would subject the vessel on
which Mrs. Ying traveled to a fine of half a million dollars and owners to cost
of bonds, etc., to get it remitted or to defend action in court to defeat same.
It is obvious neither shipowner nor master could have prevented this opiumbeing carried. HUFFER, HAYDEN, MERRITT, SUMMERS & BUCEY.

Hon. WESLEY L. JONES. SEATTLE, WASH., June 21, 10929.

United States Senator, Washington, D. C.
DE~a SiR: We noticed by press dispatches and also by letter written by J. T.

Steeb & Co. to the Pacific Westbound Conference, for whom we have been attor-
neys, that proposed legislation of Congress, with respect to smoking opium or
opium prepared for smoking is aimed to change the present law exempting com-
oon carriers unless the owner or master is found to be implicated, to one which

inal es an absolute fine on the ships in the amount of $25 an ounce if opium is
d, ;.,vered thereon and has been brought aboard or concealed regardless of the
efforts made by the shipowner to prevent it. This office has petitioned in behalf
of American shipowners, as well as foreign shipowners, to have fincs remitted,
and the expense in connection therewith has run into many thousands of dollars.
This expense is a penalty which is borne by the shipowner in all instances, even
thogh the shipowner may be entirely innocent, has used the greatest precautions
pom1ible to prevent its being brought on board, and to discover it afterwards.
One company we represent, which has ships running into this port, goes to a large
expense annually to prevent opium getting on board its ships and to discover it
afterwards. They employ four Seik policemen and two private detectives
aboard the ships while in Hong Kong, employ Japanese detectives while the
ships are in Japan, cause the ship to be searched under the supervision of the
British consulate at the last port in Japai on leaving the Orient, causes the officers
of the ship to make surprise searches, which are done at least three times on the
voyage across-in fact, no person interested in preventing this trade could do
more than the operators of these vessels, which are large 14-ton ships.

- am convinced that the opium smuggling is fostered by high governmental
officials in China, although, of course, I have no proof of this, but I do know that in
a recent article in the National Geographic Magazine an account was given of theraising of poppy seeds and producing opium in tie interior of China, and packing
it out on th i backs of Chinesf; overalnaost impossible paths. It is quite currently
believed that taxes imposed on the Chinese farmers are so high that they can 'not
possibly pay them without resorting to this method. . •

Everyone knows that changes have taken place in maritime commerce since the
original acts were passed, when the master was in command of a small ship pro.
polled by sails, with a small crew, on long voyages, and where the master conducted
all the ship's business. Today, in the regular course of business, ships are man-
aged largely by shore people-and the master has under him crew of a hundred or
more peoplle-and carry a thousand times more cargo than in any of the smaller
ships. In one recent case, everyone here was convinced that the opium had been
shipped as a part of the cargo and was found in the cargo holds. In fact, there
are innumerable possibilities of getting cargo aboard the ship without the chance
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of the master or the officers of the ship knowing it. The fact that it is impossible
to do more than exercise the highest degree of care to prevent opium being brought
on board the ship it seems to me should be taken Into consideration by Congress
when dealing with a practical proposition such as this. In Canada those who find
the opium on the shibs are given a reward through the Canadian Government.
The customs officials In Canada receive this reward. Notwithstanding these facts
and the fact that the vessels first touch at Canadian ports on their way in and are
earched by. Canadian officers, on several occasions, with my clients, opium has

been foun In Seattle on the vessel after most careful search by these Canadian
officials in the hope of a reward for finding it. I mention this fact to show that
the master and the officers of a ship are quite helpless in many instances. Of
course, opium Is at times discovered by the men on the ship in pursuance of their
duties to search for It or prevent its coming on board.

To the ordinary man on the street it seems wrong to penalize him for some-
thing that he has not been responsible for and is not even negligent In connection
with, and, if I may suggest it, it is more in harmony with human impulses and
good order to reward the men who find the opium rather than to fine those who
are helpless to prevent its being on board although they have used all due care
to that end. It seems to me that it is not unreasonable to ask our representa-
tives to treat the business interests dealing between the Pacific coast and China
on the common, accepted, ordinary principles of justice. This method surely
reduces the friction and antagonism of citizens toward their Government.

I hope you will not think I am imposing upon you by writing at this length
in connection with this subject or of seeming to criticize the proposed legislation.
I have had considerable experience with the subject matter of this letter, and if
I were not considerate of your time, could expand on the matter to far greater
length by citing illustrations. I do urge you, however, to oppose legislation which
may go the extreme limit of the ability of Congress to impose fines upon the
innocent and those who are not even careless, or their property, because of the
culpable, secretive acts of those who profit by the success of them.

Respectfully yours, HUFFER HAYDEN, MERRITT, SUMMERS & BUCEY.

By W; H. HAYDEN.

SALE OF FORFEITED GOODS
[So0. 6111

BRIEF OF THE AMERICAN JEWELERS' PROTECTIVE
ASSOCIATION

HoN. REED SMOOT,
Chairman Committee on Finance

United States Senate, Washington, D. 0.
DEAR SENATOR: On behalf of the American Jewelers' Protective Association

I am directed to petition your committee for an amendment to section 611 of
H. R. 2667.

On page 419 of the bill, line 21, after the period, the association recommends
the addition of the following sentence:

"In the case of forfeiture proceedings in any court, if the Secretary of the
Treasury requests that the decree of forfeiture shall provide that the vessel,
vehicle merchandise, or baggage so forfeited shall be delivered to the Secretary
of the Wkeasury for sale, the decree of the court shall so provide."

The reason or this request Is the following letter from Judge Bryant:

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK,

Malone, N. Y., May 8, 1929.Messrs. BL.ACKMAN PRATTr & KING,
61 Broadway, New York City, N. Y.

Re: U. S. v. Large Quantity of Diamonds, Jewelry, and Pearls seized from
Henry Margulies and Abraham Treppel on June 2, 1925

GENTLEMEN: After careful consideration, I must decline to direct the sal t of
the forfeited merchandise in the southern district of New York.

I am sending a copy of this letter to the United States attorney at Syracuse,
N.Y.

Yours very truly, H. BRYANT, U. S. D. J.

03310-29--voL 17, SPECIAL-39



606 TAItiFF ACT OF 1929

In the case referred to request had been made that the forfeiture decree should
provide for the sale of the forfeited diamonds in New York City, where It was
believed the diamonds could be sold more advantageously to the Federal Gev.
ernment. It Is my understanding that the position take by the court was
that it could not direct a United States marshal to sell the forfeited diamonds
outside of his jurisdiction. It is the view of the association that the section
contemplated the sale of forfeited merchandise in the jurisdiction In which the
Secretary of the Treasury deemed it could most advantageously be made. I
order that sales of forfeited merchandise may so be made in the future, this
amendment is requested.

Respectfully submitted.
JOHN E. WALKER,

Attorney for American Jewelera' Protective A8sociation.
Subscribed and sworn to before me this 20th day of July, 1929.
[SEAL.) REUBEN A. BOULE', Jr.,

Notary Public.

REMISSION OR MITIGATION OF PENALTIES
[Sec. 618]

STATEMENT OF NATHAN B. WILLIAMS, WASHINGTON, D. 0.,
REPRESENTING THE NATIONAL ASSOCIATION OF FINANCE
COMPANIES

(The witness was duly sworn by the chairman.)
Mr. WILLIAMS. Mr. Chairman, I beg the indulgence of the com.

mittee for a few minutes to discuss section 618, remission or mitigation
of penalties, the law being as it is now or as passed in the House bill.

The National Association of Finance Companies, as you know, is
an organization composed of members of banking houses who finance
automobiles and other property on instalment payments.

Th, language suggested is to amend section 618 by inserting after
the phn'ase "as he deems reasonable and just"-that being the
language) of the present law. It is down about the middle of the sec-tion, Senator, and I will not take the time of the committee to read
the entire section-

The CHAIRMAN. "Such terms and conditions as he deems reason.
able and just?"

Mr. WILLIAMS. Yes. After that insert the words: "giving full
protection. to the rights of innocent lien holders, his action being
subject to review in appropriate judicial proceedings in the district
courts of the United States," and then proceeding with the section
as it is.

There is a very serious situation growing out of customs and pro-
hibition seizures with respect to motor cars, and the rights of innocent
lien holders were before this committee a year ago in the revenue bill
or tax bill, and the committee endeavored to meet the situation by
the inclusion in the revenue act of 1928 of section 709, which reads
as follows:

The provisions of law applicable to the remission or mitigation by the Secretary
of the Treasury of forfeitures under the customer laws shall apply to forfeitures
incurred or alleged to have been Incurred before or after the enactment of this
act under the internal-revenue laws.

Unfortunately, Senators, the working out of that section, while it
improved very materially the situation as respects seizures under
internal-revenue laws, does not meet existing conditions with respect



SPECIAL AND ADMINISTRATIVE PROVISIONS 607
to seizures under customs laws, and for that reason both branches of
the subject must necessarily be considered together as to the extent
of the problem for just one moment.

The customs branch of the Treasury from January to June, 1926,
seized automobiles for violation; of the customs laws which they
ap)raised at a value of $183,445. That is in six months. I have no
earlier figures.

For the fiscal year ending June 30, 1927, the customs-seized auto-
mobiles for violations of the customs law which at their appraisal
value amounted to $456,449. These are appraisals made by the
seizing officials.

For the fiscal year ending June 30, 1928, customs-seized automo-
biles for violations of the customs laws and an appraised value of
$604,009.

The Prohibition Bureau does not keep figures on a valuation basis,
but for the fiscal year ending June 30, 1928, they reported seizures
of 6,931 cars which, at a $300 value each, would amount to $2,082,200.

As to seizures by the Prohibition Bureau only a very small percent-
age-I do not suppose that it exceeds 5 per cent of the seizures by
prohibition officers-are seized under the internal revenue law, and
consequently only such part of the seizures by the prohibition officials
are subject to the provisions of section 709 of the revenue act wlich
extended to such seizures the rights with respect to the remission and
mitigation of penalties as contained in section 618 of the customs act.
But the seizures under the customs act have constantly grown, and
the working out of the statute applied by customs officers does not,
in my opinion as a lawyer, either meet the legitimate rights of inno-
cent lien holders or meet what I conceive to be a proper public policy
in that respect.

I apprehend that it is scarcely the intention of this committee to
complicate this subject--in fact, this committee has indicated a con-
trary intention by the passage of section 709 revenue act to simplify
the question of seizures and the rights of those whose property is
involved in seizures for violations of any law.

Mting even an estimate of approximately $250 per car in these
seizures by customs officers, and adding, say, 5 per cent of the seizures
by the Prohibition Bureau, it would amount in a single year to seizures
which might be made the subject of a petition for remission of
2,800 cases of cars in a single year.

There are 300 working days generally assumed for the purposes of
public calculation, and at eight hours per day that makes 2,400
working hours in a year. All the entire working time of the Secretary
of the TronsuT would be devoted to reading the highly complicated
and technical pleadings required under the decisiors promulgated by
the Secretary as to what must be shown as respects the seizure of
cars and the interest of interveners. Of course all these cases do not
come to the Treasury Department. 7ihey do not come for various
and sundry reasons, some of which are that there is only a small
amount involved; others, that the circumstances of the seizure or
the circumstances growing out of the violation of customs laws are
such that the finance company is convinced that it would have no
equitable standing.

But we run against this very troublesome and, in my view, erroneous
conception of the law, instead of applying what I regard and which
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I trust you will regard as a sound rule, that finance companies must
make for themselves, when they sell a car, what seems to them to be
a proper investigation under all the facts and circumstances appearing
at the time and to accept the risk and to be charged with the knowledge
that a prudent inquiry would have produced.

You will observe in examining the earlier features of the section
that there are three conditions set forth as respects the Secretary's
findings-
the Secretary of the Treasury or the Secretary of Commerce if he finds that
such fine, penalty, or forfeiture was incurred without willful negligence or without
any intention on the part of the petitioner to defraud the revenue or to violate
the law, or finds the existence of such mitigating circumstances as to justify the
remission,
and so forth.

So that presents three tests: Willful negligence, absence of intention
to defraud the revenue and absence of intention to violate the law.

Senator CONNALLY. Where would the burden of proof be?
Mr. WILLIAMS. Upon the finance company. But you will not find

in the discussion of these cases with Treasury officials-at least I have
not found it so-that they contend that the finance company intended
to defraud the revenue or to violate the law, but they base their
decisions upon the question of what is negligence; and with respect
to that I regret to report that on that point they neither accept nor
announce any rule of law. In ono case they wIl allow the petition
and order return of the car or the dismissal of the proceedings with
respect thereto, and in another case that as a lawyer of a good many
years' experience in examining and weighing evidence and fact
alleged, an even stronger case where the car happens to be of higher
valuo or there are more interesting circumstances, they deny the
petition on the ground of no sufficient investigation.

Of course, when a motor car company sells to an individual on time
payments it must be expected to make an investigation or accept the
consequences, that that car is not being bought with the intention
to be used in defrauding the revenue or in violation of the law. It
is true that most of these cases arise out of alleged importations of
alcoholic liquors, but not all of them.

Senator SHORtTIDGE. You say they do not apply the ordinary rules
of law applicable to negligence?

Mr. WILLIAMS. They do not.
SOnator.CONNALLY. Do not lots of the collectors of customs seize

these cars when they are violating the prohibition law and do not the
officers take that into consideration in handling them, the prohibition
law and the provisions of it?

Mr. WILLIAMS. Undoubtedly.
Senator CONNALLY. A customs inspector will seize an automobile

because it is carrying liquor-
Mr. WILLIAMS. Or car ing Chinamen or various other things.
Senator CONNALLY. They can act under whatever provision is most

easily handled by the Government.
Mr. WILLIAMS. In the Volstead Act the law that provides for the

enforcement of the eighteenth amendment,' Congress protects the
rights of innocent lienors. This committee by unanimous report
last year protected the rights of innocent lienors, or thought they were
doing so, I assume, as respects internal revenue seizures in the interior

608
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of the country, having no relation to customs, by giving parties the
right to appeal to the secretary for remission or mitigation of the
penalty.. None of these are cases in which the finance company can
collect from the purchaser of the car. In some of them the amount
due on the car has been substantially paid, but their interest is not
sufficient to justify an appeal to the Secretary of the Treasury. But
in hundreds of cases they do come, and in hundeds more cases, indi.
viduals where there are no finance companies involved might, under
a given set of circumstances, appeal to the Secretary of the Treasury.

Unquestionably there is a very proper distinction as to the rule of
law as between the party who is engaged in the violation and the
party who holds the mortgage or lien upon the property that he isemploying.

Senator CONNALLY. You want the law to give you a right, because
you have a mortgage on his interest in the property-

Mr. WILLIAMS. This would only give us a right to the amount of
our lien where we could not collect it otherwise; that is all.

Senator CONNALLY. You would invite violations of the law if you
did not *ve them the power to seize these vehicles.

Mr. WILLIAMS. I do not think it would invite them in the least.
Senator CONNALLY. It would invite violations of the law.
Mr. WILLIAMS. I do not see how it would invite violations of the.

law, because always the question of negligence is still there, and only
the question of reviewability is asked where the innocent lienholdors'
rights are not protected. So it would not encourage or suggest viola-
tions of the law, because a finance company unable to show that it
had made a due and proper and diligent inquiry with respect to the
probable use of the car and the character and conscience of the pur-
chaser or his general line of conduct, would not put themselves
within the rule that still exists.

I do not attempt to change that rule, but simply to ask that the
Secretary of the Treasury be required to protect the rights of innocent
lienors, the same as you have in the Volstead Act and the same as you
have attempted under the Internal Revenue act.

Senator CONNALLY. Suppose you investigated and found that the
man you loaned the money to was all right; what would there be to
prevent him from selling his car to some crook? Nothing would
require you to foreclose it at that time?

Mr. WILLIAMS. That is very true.
Senator CONNALLY. You let some irr responsible party go ahead un-

der those circumstances. Do you think you are to be protected
then?

Mr. WILLIAMS. If that was brought to our attention or if by rea-
sonable inquiry we could secure that information, we would not
stand in good grace in a court of equity, or the Distnct Court having
charge of the libel proceeding where these cars are condemned and
sold, nor would we stand in good conscience before the Secretary of
the Treasury.

Senator SHORTRIDGE. I do not understand your answer to Senator
Connally. You have a lien on a given car, and before you become
liable you make prudent inquiry?

Mr. WILLIAMS. Yes, sir.
Senator SHORTRIDGE. The owner of the car sells it. What becomes

of your lien? I did not understand your answer.



Mr. WILLIAMS. Our lien continues, and we would be require to.
make that same prudent inquiry with respect to that person if we
allowed him to keep the car.

Senator SHOETRIDOR. That is what I wanted to develop.
Mr. WILLIAMS. We would be charged with duty.
Senator SACKETT. That is the only point you have to present?
Mr. WILLIAMS. Yes; that is the sum and substance of it.
Senator SACKETr. I think we understand it.
Mr. WILLIAMS. We want you to protect the rights of innocent hen.

ors and to simplify this procedure so that in the event the finance com.
pany or other person 'having made petition to the Secretary of the
Treasury believes that the Secretary of the Treasury's decision is
erroneous he may test it in court if ho so desires.

Senator CONNALLY. The law at present gives the Secretary of the
Treasury the power to do this now if he wants to?

Mr. WILLIAMS. Oh yes.
Senator WALSH. There is no appeal?
Mr. WILLIAMS. There is presumably no appeal. That question

has not beem litigated.
Senator CONNALLY. If you can convince him now that you have

a good case, he has the power to release it?
Mr. WILLIAMS. Yes.
Senator CONNALLY. But you want to make this a matter of litiga.

tion so that you can bring suits and try them all out--
Mr. WILLIAMS. No, indeed, because the Secretary of the Treasury

now has power to order dismissal of the proceedings.
Senator CONNALLY. They have released cases for me when I made

a god showing.
Mr. WILLIAMS. Yes, they have for me; and they have denied

others in which I made a better showing.
Senator CONNALY. How do you figure that out?
Mr. WILLIAMS. On that undetermined and indefinable proposition

of willful negligence.
The CHAIRMAN. Have you suggested any amendment to this

section?
Mr. WILLIAMS. Yes, Sir; I read it at the beginning.
I am very much indebted to the committee for the hearing,

because I am satisfied thatyou want, like we do, to facilitate the
administration of justice and to give no cause to any citizen of the
country to believe that he is denied what he believes to be his rights
without his day in court.

BRIEF OF.CURIE, LANE & WALLAE, ESQS., NEW YORK CITY

Hon. REED SMOOT,
Chairman Committee on Finance, United States Senate,

Washington, D. C.
DEAR SENATOR SMOOT: Section 618 of the pending tariff bill (H. R. 2667)

gives the Secretary of the Treasury a broad authority to remit or mitigate customs
fines and penalties upon such terms and conditions as he deems reasonable and
just. This is merely repetition of existing law.

The Treasury Department holds that even though circumstances exist which
would justify remission or mitigation under section 618 it can not refund a fine
or any portion thereof, assessed upon a customs entry, after it has been covered
into the Treasury, because the authority to make refunds given by section 520
does not cover such a case.
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Subdivision (a) paragraph (2) of section 520 authorizes the Secretary of the
Treasury to make refunds--

"(2) Whenever it is determined In tho manner required by law that any fees,
charges or exactions, other than duties have been erroneously collected."

The 6omptroller General has ruled in effect that a fine Is an "exaction" within
the meaning of the above provision, but that the statute contains authority for
refunding from the appropriation created by subdivision (b) only those *fines
which have been determined to be erroneously collected.

It is obvious that a fine may be legally and not erroneously collected and yet
may be subject of remission or mitigation by the Secretary of the Treasury under
section 618 if the circumstances warrant it. In fact it is only where a fine has
been legally collected that there is any occasion for applying to the Secretary of the
Treasury for remission or mitigation under section 618. A fine illegally imposed
can be recovered by other proceedings.

Section 618 is to this extent deprived of effect because the Secretary's authority
-to remit or mitigate fftes i wholly ineffective unless coupled with authority to
make refunds.

It Is felt that this hiatus in the law is due to oversight which your committee
would desire to correct. The suggestion is accordingly made that paragraph (2)
of subdivision (a) of section 520 should be amended to read somewhat as follows:

"(2) Whenever any fees, charges, or exactions, other than duties, have been
remitted or mitigated by the Secretary of the Treasury or have been determined
In the manner required by law to have been erroneously collected."

It is also suggested that the words "and fees, charges or exactions, other than
duties" shouldbe inserted at the beginning of section 526 after the word "duties"
in line 21 on page 378 of H. R. 2667 as referred to your committee.

Respectfully, CURIE, LANE & WALLACE,

By T. M. LANE.

BRIEF OF THE AMERIAN JEWELERS PROTECTIVE ASSOCIATION
.iucluding oompromise of Government claims, See. 0171

Hon. REED SMOOT,
Chairman Oommittee on Finance,

Unfted State Senate, Washington, D. C.
DEAR SENATOR: I am directed on behalf of the American Jewelers Protective

Association to petition your committed for an amendment to sections 617 and
018 of H. R. 2667.

The amendments requested are as follows:
Amend section 617 by adding a new paragraph at the end thereof to read as

follows:
"No offer in compromise submitted Incident to a seizure of merchandise shall

be approved unless and until the informer or his representatives have been fur-
nished with a copy of the offer in compromise and permitted to be present in
person or by attorney at all hearings on such offer and given the privilege of offer-
Ing testimony and filing a brief."

Amend section 618 by adding a new paragraph at the end thereof to read as
follows:

"No petition for the remission or mitigation of a fine, penalty, or forfeiture
under this section shall be approved unless and until the informer or his repre-
sentative have been furnished with a copy of the petition and permitted to be
present in person or by attorney at all hearings on such petition and given the
privilege of offering testimony and filing a brief."

It has been the experience of the association that when a substantial amount
of money Is at stake in commercial smuggling cases constant and prolonged effort
is made to compromise the case or to obtain a remission or mitigation of penalties.
In the Margules-Treppel case, for example, all the. principals were convicted
sentenced and had served their terms of imprisonment before the court handed
down Its decree of forfeiture because of the delay incident to the submission and
consideration of several offers In compromise.
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It is believed that these amendments will be helpful to the Federal Government
as well as to our association* in securing all the facts and an expeditious ina
settlement- of such cases.

Respectfully submitted. Jouri E. WaLKER,
Attorney for American Jewelers Protective Aeeociation.

Subscribed and sworn to before me this 20th day of July,'1929.
[sEAL.) REuBEN A. BoLEY, Jr.,

Notary Public.

REPEALS

(Sec. 647]

BRIEF OF HON. JOHN 1. COCHRAN, A REPRESENTATIVE IN CON.
GRESS FROM THE STATE OF MISSOURI

impose n of h and clggu*# by parcel poa]

GENTLEMEN: Buried on page 244 of the tariff bill as it passed the House
will be found paragraph 4 of section 647 which provides f6r certain specific
repeals of acts and pa of acts. This paragraph reads as follows:

"(4) Section 2804 of the Revised Statutes, as amended (relating to limitations
on importation packages of cigars)."

Over 50 years ago Con enacted this law which prohibits the importation
of cigars to the United States in less than 8,000 lots. The title of the tariff
act reads as follows:

"To provide revenue, to regulate commerce with foreign countries, to en.
courage the industries of the United States, to protect American labor, and for
other purposes."

I maintain that the repeal of section 2804 of the Revised Statutes will dis-
courage industries and seriously affect rather than protect American labor. It
will enable foreign countries to immediately inaugurate a mail-order business
with the people of the United States selling cigars in small quantities, as in lots
of 25 or more.

An Investigation will disclose that the Republic of Cuba has been trying for
a number of years to have this law repealed. When our parcel-post treaty with
Cuba expired, the Republic of Cuba declined to agree to another parcel-post
treaty unless the United States would repeal section 2804 of the Revised Statutes.
On the recommendation of the Postmaster General a bill was introduced in the
House providing for repeal. This bill was called up by Mr. Green, then chair.
man of the Ways and Means Committee in the House in the Sixty-ninth Congress,
and was overwhelmingly defeated. In the Seventieth Congress the bill tvas
again introduced and favorably reported by the Committee on Ways and Means.
Hearings were held which should be available in the office of the Ways and
Means Committee. A resolution was introduced asking the Rules Committee
for a special rule to consider the legislation. The Rules Committee took the
matter up but declined to report a special rule and the bill was not considered on
the floor of the House in the Seventieth Congress.

The cigar industry in this country has not prospered, especially since prohibi.
tion. There is not sufficient tobacco grown in Cuba at the present time to
manufacture all the cigars labeled "Habana cigars." Cuba is a large importer
of tobacco, as statistics will show.

The result of the repeal of this act will not only seriously affect the tobacco
industry and cigar makers but will also result in American citizens receiving
inferior cigars labeled "Habana cigars." I maintain that this provision has no
place in the tariff bill, but should be considered as a separate measure in both
the House and the Senate.

I respectfully request that your committee give serious consideration to this
question and [ sincerely hope that it will not be included in the bill when it is
reported to the Senate.
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[Seo. 4021

WEDNESDAY, JUNE 19, 1929

UNrIE STATES SENATE,
CoMmiEm ON FINANCE,S Waen~ton, D. 0.

The committee met pursuant to call at 9.80 a. m. in Room 812,
Senate Office Building Senator Reed Smoot (chairman) presiding.

The CHAIRMAN. If tle committee will come to order we will begin
the consideration of the question of valuation, as notice has been
given to the public that we would open these hearings at 9.80 o'clock
this morning.

I notice a long list of applicants here to be heard. It will be
impossible to hear all of the applicants within the time assigned to
this schedule. I should like very much if there could be a meeting
of the witnesses and if they might agree upon three or four to present
the subject matter to the committee. I think it would be very much
better for those who are interested to do this than to try to have all
the applicants given a chance to be heard, because if that policy
is to be pursued I will have to at this time limit the time that any
one person may speak.

Perhaps at this mornings session, however, if that has not already
been done-and it was suggested in advance to those, or at least some
of those, who are interested in the subject-I am going to ask that
the speakers be limited to as few minutes as it is possible for them
to present their views.

I should like to ask Mr. Burgess, whose name appears first on
the list, whether the parties interested in this question have had
any meeting, a joint meeting$ for instance, or have agreed upon any
policy of presenting the subject to the committee.

STATEMENT OF HON. WK. BURGESS, TRENTON, N. 1.

Mr. BuRoEs. Yes, sir; there will not be more than three, I pre-
sume, taking up different phases of the subject.

The CHAIRMAN. I wanted that done. And, Mr. Burgess, if that is
done, and if you know who has been selected to take up one phase of
it, we shall be glad to hear him at this time.

Mr. BuRoEss. I have been selected to take one phase of it.
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The CHAIRMAN. We will hear from you at this time. I do hope
that you will make your presentation just as brief as possible, because,
we have only one day on this schedule, and while we want to give you
all the possible time within theday that is before us for the subject,
yet you must realize that the time in any event is limited.

Mr. BURGESS. So I understand.
Tie CHATRMAN. You may proceed.
Mr. BUnGEss. I may say that I will perhaps take a little more time

than some of the others on account of laying a foundation for what
we have in mind.

Senator THOMAS of Oklahoma. Might we have a little information
about the witness before we begin, from whence he comes, and whom
or what interests he represents?

The CHAIRMAN. Make a brief statement on that, Mr. Burgess.
Mr. BURGESS. I am speaking this morning for myself. I will say

that I have recently been a member of the Federal Tariff Commis.
sion. I have also been a consul abroad and have made six investiga.
tions abroad in reference to undervaluation, and one to the Orient at
the request of the Secretary of the Treasury. So I feel that I have
had a rather unique experience.

Senator THOMAS of Oklahoma. Do you represent at this time any
particular interest?

Mr. BURGESS. No.
Senator T OMAs of Oklahoma. Or any group of interests ?
Mr. BURGEss. No. I can not say that I represent any group of in.

terests, outside of the American manufacturers at large.
Senator THOMAS of Oklahoma. You hold no official position at this

time?
Mr. BURGESS. No.
Senator SAoxEm. In what you will say do you speak for the

American manufacturers as a whole?
Mr. BURGEss. I can not say that I speak for them as a whole, but

I speak for a very large portion of the American manufacturers, I
think, and I know that they would indorse what I have to present.

Senator Ru. Are you retained to appear here in behalf of any-
body?

Mr. BURGESS. No, sir.
Senator Run. You are not paid for your appearance here before

the committee ?
Mr. BuRaEss. No.
Senator REn. You come as an aid to the committee to that extent?
Mr. BURGESS. Purely that; yes, sir.
Senator THOMAS of Oklahoma. Are you a manufacturer yourself?
Mr. BURGESS. I am interested in manufacturing; yes.
Senator THr0MAS of Oklahoma. In what phase of it?
Mr. BURGESS. In china manufacture. I have been connected with

that business for 50 years.
The CHAIMMAN. You may proceed.
Mr. BURGESS. The question being considered by your committee

at this time is not a partisan question. It is not a question of pro-
tection or nonprotection, but is a question of honest and effective col-
lection of duties which the Congress, when fixing the rates, intends
shall be collected.
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The basis of value for the assessment of rates is fundamental.
If we are to ministertr our tariff legislation in actual fact and not

merely in theory, we must ourselves control not only the rate of duty
but the base to which that duty applies.

Since the foundation of our customs-revenue system this basis of
value has been fixed by the foreign manufacturer or producer. In
other words, so-called foreign-market values have been the values
upon which our duties have been assessed. We would place ourselves
in a ridiculous position if the corollary of our present valuation proj-
ect would be to establish a base and then to say to the foreign ex-
porter to the United States, "We have fixed the base, now select
your own rate."

It is a corollary because up to the present in our ad valorem duties
we have established a rate and have said to the foreign producer and
his importing representative in this country, "Name the base to
which these rates shall apply."

In the early days the variety and quantity of imports were small,
compared wth the ever--increased demand of our present civilization.

There are certain staple articles which have a fixed world-market
value. These can easily be ascertained, but such imports are few,
compared with the large number of imports entering our ports from
every part of the world.

An open invitation is extended by this method of assessing duties
for undervaluation, and many and varied are the methods used by
foreign producers and domestic importers to evade our tariff law.

The undervaluation of foreign merchandise entering our ports,
dutiable upon an ad valorem rate, has been steadily increasing during
the last 50 years or more. These methods have become more system-
atized and stabilized, and one could almost say legalized, since the
enactment of the present law.

You are familiar with the provisions of paragraph 402 of the act
of 1922, where the five methods are provided for in the establish-
ment of a base for applying duty, namely:

(1) The foreign or export value, whichever is the higher;
( )The United States value;
(3) The cost of production; and
(4) The so-called American value.
The first provision provides for two bases, namely, the foreign-

market value and the export-market value. This provision has
opened the door to an immense amount of undervaluation.

It will be remembered that the first provision was introduced in
the present law at the time when money in certain European coun-
tries was greatly depreciated and values inflated. An American dol-
lar would buy in many cases $2 worth of merchandise based on the
foreign home market value. In such cases the law provided very
properly this alternative provision, the implication being that there
existed two values and when the two values were in existence foreign
home market value and the export value, whichever of these two
values was the higher should be used as a basis for assessing duties.

This provision has been in my opinion misinterpreted an& abused
It is interpreted as providing for two separate bases of value, namely.
the foreign value and the export value.



616 TARIFF ACT OF 1929

It will be remembered that importers for many years tried to have
a duty based upon an export value. This the Germans thought they.
had accomplished under the so-called Roosevelt tariff agreement,
which provided that export values should be taken. Fortunately
for the revenue of the country and the protection of industry, the
appraising officers did not see any such provision in the law and
continued their attempt to assess the duty upon the ascertained for.
eign market value.

let u have clearly in our minds what these terms mean. The
foreign or home mar et value means the price at which the foreign
merchandise is freely sold to all purchasers, in the usual wholesale
quantities, in the ordinary course of trade in the country or produce.
tion.

The export value means the price at which the foreign merchandise
is sold for exportation to the United States to all purchasers, in the
usual wholesale quantities and in the ordinary course of trade.

By the insertion of this export provision it has made it compar
atively easy for the importer to secure reductions of from 25 per
cent to 60 per cent of their proper dutiable foreign home-market
value. This has been accomplished by the foreign manufacturer
making some slight alteration so as to make a difference between the
goods sold to the foreign home trade and those for export to the.
United States, and making an enormous difference between the
selling price.

In some cases such export goods are sold to several purchasers
at the same export price, but in many other cases the goods are sold
only to one export house and possibly to two or three stool pigeons
in limited quantity. The law does not provide that sales shall
actually be made to any number of persons but that the goods shall
be "freely offered for sale to all purchasers." It is not an unusual
thing, nor is it an unlikely thing, that a foreign manufacturer will
freely offer his goods for sale, but when an actual purchase is desired
to be made he finds himself so full of orders that he has to inform
his purchaser that he will not be able to ship his goods within any
reasonable time or to give some other such excuse.

As illustrative of how the law is evaded in this respect, I would
cite.the case of flooring and wall tiles made in Germany. These
are sold in the German home market at a price 40 per cent higher
than the same goods shipped for this country with the exception of
a slight difference in size. All tiles sold in Germany are sold by the
square meter; tiles measuring 5% inches by 5% inches, whereas the
tiles exported to the United States measuring 6 inches by 6 inches are
sold on the square-foot measurement. They are made for the same
purpose and although there is a trifling difference in the size of each
tile the adjustmentbetween the metric measurement and the square-
foot measurement could be easily made. This is not done, and the
export value 40 per cent below the foreign home-market value
becomes the dutiable value.

Another case in which the home market value in Germany wasabout 65 per cent higher than the export invoice price, was a of
velvetine, the importer claiming that Germany required a finer finish
than did the American market. This and other statements backed by
19 affidavits from the foreign manufacturer covering various phases



of his claims, were submitted to the Customs Court by the importer.
The Government produced five expert witnesses all of whom had been
for years in the business in this country and who testified at the
hearings that there was, from a trade standpoint practically no
difference in the various samples submitted and that they would
accept the one imported quality on an order placed for the German
market quality. On the other hand, the importer and one of his
witnesses claimed a great difference in value between the samples sub-
mitted when they had the marks and numbers of the samples in their
hands. When, however, tnder cross-examination, the samples were
handed to the witnesses with the quality numbers turned under, both
of these men still saw in the samples submitted a great difference in
value. They were utterly astonished when the Government's attorney
requested that they should look at the numbers while the samples
were still in their hands and found that they were the identical marks
and quality numbers. In spite of this testimony, the Government
lost the case. It was evident from a decision rendered that the
court considered the affidavits of the foreign manufacturers as having
much greater weight than testimony of the Government's trade ex-
perts who gave their testimony in person and were subject to a
grilling cross-examination by the importers' attorneys.

Senator SIMmoNs. Let me ask you right there: Where was that
court?

Mr. BURGESS. That was the United States Customs Court in New
York, and it was sustained on points of law by the Customs Court
of Appeals.

Senator SiMMoNs. All right.
Mr. BuIRGEss. The terms used in our present law, namely, United

States value and the American value, have been means of causing
great confusion in the understanding of these provisions. The bill
of 1922 left the House of Representatives based on the so-called
American valuation; that is, the value or price at which merchandise
such or similar to the imported merchandise and produced in the
United States are sold in this country in the usual wholesale quan-
tities and in the usual course of trade.

The United States value, however, differs from the American value
very materially. The United States value is the value at which the
imported merchandise is sold in the United States in the usual whole-
sale quantities and in the ordinary course of trade. The present law
makes certain deductions, namely, an allowance of not more than 8
per cent for the general expenses and 8 per cent for profit or, if con-
signed, an allowance for commission of not more than 6 per cent if
such commission has been paid or contracted to be paid in the duty.
In other words, it is the method of arriving at a foreign dutiable
value based on the American selling price of the imported article by
mathematical calculation.

Where the importer has found it advantageous to discard the
foreign value and an export value, claiming that neither one or the
other exists he willingly accepts the present United States value.

The remaining provision of the law is that of cost of production;
that is, the cost of manufacturing the foreign article in a foreign
country. An attempt to find this cost has in most cases proved ex-
tremely unsatisfactory and has caused very great irritation on the
part of the foreign manufacturer. :

617VALUATION
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The difficulties in securing foreign values are almost insurmount.
able. I will attempt to name a few of these difficulties:

(1) Many foreign manufacturers, specially those on the continent
of Europe and in the Orient, consider it quite proper and laudable
on their part to evade in every conceivable way what they consider
to be the unjust and iniquitous tariff laws of the United States.

(2) Some manufacturers think it advisable to give to our consuis
and other officials, some information--such information is generally
misleading and false.

(3) Others, more truthfully inclined, positively refuse to givo
information as to the foreign market sales price, stating that they
consider such information irrelevant and claiming that they have a
right to sell at such prices as they choose to the American producer
regardless of our laws.

(4) The importer, when placed on the witness stand, invariably
claims that he does not know the price at which the foreign manu.
facturer sells his goods ia the foreign market for home consumption.

(5) The importer and foreign manufacturer have everything in
their own hands. They know all the facts. On the other hand, the
Government has no effective means of compelling the foreign manu.
facturer to furnish the information desired, except possibly by
putting the screws on under section 510 of our law, which is very
drastic and very rarely used. This provision has been left out of the
House bill.

(6) Although the importer is supposed to furnish proof as to
foreign market value when required, nevertheless the real burden of
proot rests upon the United States to disprove the statement of the
importer.

(7) Such information as can be secured by the special agents
abroad is not considered the best evidence and is very frequently
treated as of no value by some judges of the court as simply hearsay
evidence.

(8) When the merchandise is imported and controlled by one
house, it is necessary to establish a foreign market value, otherwise
the duty would be assessed upon the United States value,, the selling
price of the imported merchandise within the Uniited States with the
statutory deductions. The establishing of this foreign value is
generally accomplished through one of two methods, either by mak-
ing a few sales throughout the foreign country of production at the
same price as the importer's invoice will show or by making fictitious
sales, that is, book sales.

To illustrate the first method: A foreign manufacturer making
felt hats desired to established wholesale quantity value in the foreign
country for dutiable purposes. To accomplish this he sold a large
quantity of these goods to a friend in the hat business and in the
same city. These goods were actually sold, billed, delivered, and
paid for. The next day the manufacturer, through a third party,
purchased back the same goods at a profit of I per cent to the dealer
for the accommodation. These identical goods, still in the original
packages, were shipped to the United States'shortly after, the manu-
facturer thus having established absolute proof that such goods were
sold in the country of production in large quantities and at the same
price at which they were being exported to the United States. This,
of course, was but one of a number of similar transactions.

NJ
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-Senator SIMmoNS. How did you get the facts in the case you are
citing to us as an illustration?

Mr. BuRGEss. This case?
Senator SIMMONS. How can that be established, ix my question

really.
* Mr. BURGESS. Many of them can be established by the cases that
have come up in the customs court.

Senator SIMmONS. Was that a case that came up in the United
States Customs Court?

Mr. BURGESS. This particular case I learned from the representa-
tive of the Government in Italy.

Senator SiIbIoNs. Could you give the committee, if we desire it,
the names of the persons

Mr. BURGESS. Yes, sir.
Senator SIMMONS. I should like to have it myself, and for the

record.
Senator RWFz. Give us the name now if you remember it.
Mr. BuRGESS. I do not recall his name offhand.
The CHAIRMAN. You may put it in the record at the proper place.
Senator SIMMONs. And his address and his business.
Senator SHORTIDOz. Do you mean the shipper, the merchant, or

the manufacturer?
Mr. BURGESS. I can not give the shipper's name. It was a Govern-

ment official who give me the information, and whose name I can
furnish.

Senator SHORTRIDOE. The names of whom can you not give?
Mr. BURGESS. The names of the exporters?
Senator SHORTRImE. The parties who perpetrated that fraud?
Mr. BuRGEss. Yes, sir.
Senator SIMMONS. That is the name we want, of the man or the

men who perpetrated the fraud.
Mr. BURGESS. Yes, sir.
Senator SIMMONS. You see we could not get it through the cus-

toms officer whose name you are to give the reporter.
. Mr. BURGESS. I prefer to give that name to the committee in confi-

dence because it might look as if I was telling something that I
should not tell.

Senator SiMMONs; Well, I do not know about the confidence.
Mr. BURGESS. But I do not know that that is important. I do not

think he would hesitate to tell about it, or about having his name
used.

The CHAIRMAN. Youmay go on with your statement.
Mr. BURGESS. As illustrating the other method of fictitiuos sales,

one of the largest importers who also controlled the German factory,
being fearful of an investigation, directed the manufacturer to be
ready to show by his books that such goods were freely sold in Ger.
many at the same price. The Government ruspecting undervaluation
on account of the invoice price, made an investigation. This investi-
gation showed conclusively from a checking up of the books of the
manufacturer that such goods were sold in ermany to 30 customers
throughout the realm. Value seemed thus to be thoroughly estab-
lished. There was, however, suspicion aroused by certain other
transactions and the Berlin office was instructed to make another
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and more thorough investigation. This investigation roved that the
book sales were absolutely and entirely fictitious. Upon inquiry, it
was found that not one of the concerns named in the books had ever
purchased anything from the said manufacturer. The manufacturer
being confronted with the facts, admitted the fraud and stated that
he was simply following instructions from New York.

Senator iMmoNs. Was that a court case?
Mr. BURoSS. Yes, sir.
Senator SIMMoNs. Was that developed on the trial?
Mr. BURGESS. Yes, sir; that was a court case.
Senator SIMMoNs. Can not you give us the name of the case?
Mr. BuitEps. Yes; I could give you that name.
Senator SIMMONs. Give us the facts about the transaction.
Mr. BURGESS. All right.
Senator SHORTEiDoE. The name of the court, where it occurred,

and all.
Senator SIMMONS. Yes- and when it occurred.
Senator REw. If you dao not remember the name offhand, you can

furnish the name for the record later.
Mr. Bumoiss. It was the Quality Art Novelty Co., that is the

name of the importer. The case did not come to the court, I now
recall. A settlement was attempted out of court, and it has been
seesawing backwards and forwards for a year, and is now in the
hands of the Treasury Department.

The CHAIRMAN. Mr. Burgess, has not that already been collected?
I know the Government official who made the investigation in Ger-
many, and I think if I am not mistaken that they have already paid
the duties that would have been imposed upon those goods.

Mr. BuRoEss. So far as I am informed, Senator Smoot, the case has
not been settled. It had not been settled two weeks ago. The im-
porters have made a number of offers. The original amount of.
undervaluation claimed, with penalty, amounted to $104,000. There
was a compromise offered of about $54,000, and they offered a settle-
ment of $10,000. I understand that the Secretary was not satisfied
with that, and returned it for a very much larger sum, with instruc-
tions to place the case in the hands of the United States attorney
unless paid.

Senator KING. By way of analogy, although it is not quite ger-
mane, let me ask you this question: Is it not a fact that hundreds and
thousands if not tens of thousands of American citizens in making
their return for income taxes and corporation taxes have under-
valued or made misrepresentations to the Government of the United
States, necessitating suits and the levying of additional taxes by the
Government?

Mr. BuRozss. I1 am not informed on that subject.
Senator SHomar'GE. What does that have to do with the inquiry

here?
Senator KING. We will. determine that. Is it not a fact that less

than 5 per cdnt of the millions of transactions during the past 10 or
15 years in the matter of foreign valuations have been the subject
of review by judicial authority and the administrative authorities
set up by the Government of the United States, showing the fact that
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measured by the enormous number of transactions the number of
alleged undervaluations have been comparatively small, very small

Mr. BURGEss. There have been thousands of cases of undervaluation.
at the various ports of entry. There have been, however, compara-
tively few decisions in favor of the Government on account of the
lack of the possibility of getting proof that would stand in court.

Senator UZORGEo. Do you mean to say that undervaluations are.
the rule or the exception to the rule ?

Mr. Bmozss. No; I would not say they are the rule, because we
have honest importers as well as honest men in every other line of'
business.

Senator GEoRoE. We would infer that the rule is that they do give,
correct valuations.

Mr. BlmOEeS. I would answer that in the affirmative with qualifi-
cations: Every importer is going to take advantage of every loop-
hole in the law. Take, for example, this exporter of whom I have
spoken; the law was unduly taken advantage of iv this particular
case.

Senator GEoRe. That is not an uncommon practice. When you
reverse the picture do not we have one price in America and another
price for export?

Mr. BuRoEss. In some commodities that may be so, and in the case
of other commodities it is not so.

The CHAIRMAN. Senator George, within the last year or two, how-
ever, there has been no chance whatever of our representatives in
foreign countries making examinations of the cost of goods or the
sale of goods upon the books of any exporters there. That has been,
denied by France, and it has been denied by Germany, and it is a
very hard task to even arrive at any positive facts. I suppose that
will be the rule hereafter. Ordinarily in years past if one of our
representatives, an attach, should go into the office of a manufac-
turing concern, or a concern that imported goods, he might get some
information, but that has been entirely stopped so far as France is
concerned, and it is limited in most countries that are now import-
ing ods to the United States.

Mr. BuioEss. Yes; and markedly so in Russia, where it is im-
possible on account of our relations to get any information.

Senator R=D. Suppose we permit Mr. Burgess to go on and con-
clude his statement and then propound questions to hin.

The CHAvaMAN. Yes; that will be the better plan. You may go on
with your statement, Mr. Burgess.

Mr. BuRoEss. One of the most serious results from foreign valua-
tion has been the ill-feeling engendered toward this country on the
part of foreign manufacturers, and more particularly on the part.
of the foreign governments.

Senator SIMMoNs. Do I understand that you are contending these
fictitious sales would be the selling price of these goods in the Ger-
man market or in the market of the foreign country from which im-
ported? Suppose they are fictitious sales would there be any diffi-
culty caused by that fact or would it make it impossible, or highly
difficult, I will say, to find out what was the real market selling price
of that product in the country of exportation? I can see how there
might be fictitious sales and how an exporter to this country might
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want to avoid our tariff laws and defraud the customs of this coun.
try, but I do not see how by reason of an individual making a few
fictitious sales he could affect the general selling price of a product
in that particular country. Suppose it is a staple product, the selling
price of that product is known, and fictitious sales can not change that
selling price.

MJr. BURo ss. That is very true, Senator Simmons, in the case of
staple articles but these are not staple articles. In this particular
case the article exported has absolutely no sale in Germany.

Senator Simmzois. Suppose it is not a staple article but an article
used in the commerce of that country, they could not change the real
selling price of the article by a, few fictitious sales.

Mr. BURGESS. No; you could not in the home country.
Senator SIMMONS. Don't you think our representative over there

would be mighty lacking in alertness and diligence if he was misled
by a few fictitious sales in the way of fixing the price at which a
particular product is sold in the German market, assuming that the
product is a general article of commerce in that country?

Mr. BURGESS. I hold no brief for the foreign representative,
but-

Senator SIMmONs (interposing). I am not assuming that you do
hold a brief for them, of course, but I am asking a question to elicit
information.

Mr. BURGEss. But if you will not let me finish my statement-
Senator SIMmoNs (interposing). Oh, I beg pardon. Go ahead.
Mr. BURGES . The fact is that our foreign representatives have so

many cases to investigate that they often have not the time to make
thorough examinations. This particular examination of which I
speak was the third examination that had been made.

Senator SIMMONS. That would mean that we need more repre-
sentatives abroad.

Mr. BunoEss. Yes; more representatives and a greater appro.
priation.

Senator SiMMoNS. The fault then is not with the law, not with the
system, not with the method, but a failure of this Government to
send enough agents abroad to ascertain the facts upon which the law
is to be enforced.

Senator EDGE. What would be your estimate, Mr. Burgess, of the
number of agents necessary to investigate all suspected cases of
undervaluation, or at least a large majority of them

Mr. BURGESS. That would be purely a guess, Senator Edge, but I
think that ten times the number of those now there would be keptbu y.Senator SIMMONS. Don't you think if the Government had agents

over there investigating these fictitious sales that we would be much
better informed, and it would have an effect?

Mr. BURGEss. There is no doubt of that.
Senator SIMMoNs. We might assume that we would get additional

information at least, and wovld do some little good.
Mr. BiRoEss. I have been interested in that, and have endeavored

to get five additional men sent to Europe. But it has been impossible
to get the desired results. Shortly after the bill of 1922 went. into
effectt and the new administration took hold that iorce was increased
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100 per cent in personneL Two years ago, I think it was, I saw the
report of the increase of personnel, and it showed 700 per cent in-
crease in direct recoveries from their work, to say nothing of the
vastly greater amount of revenue which would naturally follow these
advances. This was but one case, of the one importer who had been
caught in this unfair business. He would not try it again, not right
away anyway, and therefore the additional duties are now coming
into the Treasury.

Senator KiNG. I should like to ask you one question, if I may, and
I apologize for interrupting again: Do you mean to say that if some
representative of German or English business concerns came to the
United States--and, by the way, what business do you represent?

Mr. BURGEss. I was a pottery manufacturer originally.
Senator KiNG. And that representative should try to find the

wholesale price of the pottery business in the United States and
went to you and 30 or 40 other manufacturers of pottery, and then
went to the persons with whom you and they dealt, and inquired as
to what those people paid, for the information is almost general, do
you mean to say that in a few months he could not ascertain the
general wholesale price in the United States?

M' Mr. BuROESS. I can answer that-
Senator KINo (interposing). And is not there some relation be-

tweeni wholesale and retail prices of products, and could not he bv
going to the source ascertain something about the retail prices?

Mr. BuRoEss. That would not be competent evidence as to the
wholesale price.

Senator KIxo. I do not say that it would, but there is some rela-
tion is there not?

Mr. BUROEsS. Oh, yes.
Senator KING. You do not mean to say that there is no connection

or no parity between wholesale and retail prices?
Mr. BUREss. No; but they are not found that way very often.

But I can answer your question-
enator KINo (interposing). Do you mean to say that whole.

salers-you among them-if such a representative should visit you
and those other men, that he could not obtain some reasonably correct
ideas, one which would be capable of reasonable deduction by a man
who knows the business, as to the price at which you are'making
your sales? Not the cost price, but the price at which you are mak-
infiwholesale sales throughout the United States?

Mr. BURGEss. That is possible in a general way, but these general
statements do not go in court; that is, they do not answer the re-
quirement of the court as competent evidence.

Senator KINo. May I use this by way of illustration-
Senator. BINOHAM (interposing). Mr. Chairman, can not we permit

the witness to give his answer to the first question before he is asked
other questions? Let us afford'him an opportunity to answer the
questions as propounded. I should like to have the witness answer
the first question that Senator King has asked him.

Senator KING. I supposed that he had answered it.
The CHAIRMAN. He had already answered it, as a matter of fact,

in his previous statement.
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Senator SHomE. Why not let him finish his statement before
we begin to question him.

Senator KiZIG. I have no objection to that.
Mr. Bumase. I have had some personal experience in this matter,

and I can answer from personal experience and not from hearsay.
The CHAIMAN. Well, do it now.
Mr. BuRoEss. I have been called on by the Government six times to

aid in ascertaining foreign-market values.
Senator KNG. My questions were about domestic prices. If a per.

son went to you and 80 other men engaged in the pottery business,
don't you suppose he could ascertain the wholesale price in the
United States pretty fairly?

Mr. BuRGESS. There would be little difficulty in that.
Senator KING. That is all of my question.
Mr. BuRoEss. But we are not dealing with the domestic values in

this matter. We are talking about foreign values.
Senator SHORTMDGE. If it can be done here in America, why could

it not be done in Germany I
Senator KNG. Yes; that is the very point.
Mr. BURGEss. Because it is not to their interest to have it done.
Senator EDO. Yes; because Germany is paying the duties.
Mr. BURoEsS. Germany is paying the duty to this country.
Senator SHORTEIDGE. Precisely.
Mr. BURoESS. In every conceivable way they have covered that price

up. I want to say in this connection, following Senator King's re-
quest, that I can give you a little idea of the difficulties: I was for
five months in Europe trying to find out the wholesale-selling price of
one article. I knew that my way had been blocked because word
had been sent from this country to the foreign country that I was
over there and to look out for me. So every direct avenue of in-
formation was closed to me; that is, every avenue from which I could
secure information that would amount to anything in a court of law
as evidence was closed to me.

Senator BARKLEY. Was that article being imported into the United
States?

Mr. BuRoEss. Oh, yes.
Senator BARKLEY. Was there any difficulty in finding out what the

American importers paid to the European manufacturers for that
article?

Mr. BUROESs. There was only one importer bringing it into this
country. We knew what lie was selling it at because he was selling
it at 25 or 80 per cent below what it could be manufactured for in
this country. 'That is why I made the investigation. In order to
try to accomplish that purpose, I employed a man in business to buy
a large quantity of the goods in the country of manufacture.

Senator SImMos(interposing). Let me ask'you right there: You
suspected that this German, product was being sold cheaper in this
country than it was abroad ?

Mr. BURoEss. Yes; we had every reason to think that. When I got
to England I found that the English manufacturers could not make
it for the price at which it was being invoiced to this country. As I
was about to say, I employed a man in business there, having been
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introduced by Consul General Roosevelt, who was a cousin of Presi-
dent Roosevelt. He started out good and earnest to purchase a large
quantity of those goods. I got the information I wanted and came
home, with the result of a 60 per cent advance. It was a surprise
to the importers to learn that they had been discovered. Word was
sent back to the old country that this man who had been assisting
should be boycotted, not only in the country where he was but in the
various other countries producing the wares he handled. He was
boycotted and driven out of business.

The ChAIRMAN. Mr. Burgess, if you will hasten on I shall be glad.
We want to get through t*-day, as we must, and you have already
had one hour.

Senator SIMMONS. One more question: Were we exporting any of
this product from this country to Germany?

Mr. BURGESS. Oh, no.
Senator SimMONS. That is what I supposed.
Mr. BURGEss. Oh, no. The selling price of this article in this

country was 60 cents, and the price at which they were selling the
gcods to this country was 19 cents.

Senator SIMMoNs. Were we exporting any of that product to other
countries?

Mr. BURGESS. No.
Senator SIMMoNs. We were not exporting any of the product at

all?
Mr. BuRoEsS. No sir.
The CHAIRMAN. kow, proceed with your statement, Mr. Burgess.
Mr. BURGEss. The action taken by the French Government up-

wards of two years ago illustrates the bitter feeling aroused. It is
not necessary for me to go into details. It is sufficient only to re-
mind you that all investigations in France were ordered stopped and
representatives of the Treasury Department were removed from
France on February 1, 1928, except two whose dealings were confined
to the matter of diamond smuggling.

If there was a reason for attempting to change the dutiable base
in 1921 and 1922, there is a far greater reason for changing that base
at the present time and getting away from foreign valuation.

A number of suggestions have been made, and, after careful in-
vestigation I feel that a simple and effective method of assessing
duties would be that of the wholesale selling price in the United
States of the foreign merchandise; that, the price at which the
foreign merchandise is freely sold and freely offered for sale to all
purchasers in the usual wholesale quantities in the ordinary course
of trade in the United States, less the estimated duty. This selling
price must necessarily include the foreign cost of merchandise plus
the manufacturer's profit.

Senator KINo. Aid of course the freight across the Atlantic?
Mr. BuRG ss. Yes; it must include all those things.
Senator KING. And insurance.
Mr. BURGESS. But I referred here particularly to the manufactur-

er's profit, which is the part that is evaded, the part of the value that
can be juggled.
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The selling price of an article in the United States is an ascertain-
able fact. No manufacturer or importer is going to continue selling
his merchandise on anything but a profitable basis, whereas at the
present time many goods are imported at little or no profit to the
foreign manufacturer, and sometimes considerably below the cost
when the profit is made in the selling of goods after they enter this
country and the duty has been paid. The manufacturer's profit is
returned to him by various routes.

In all tariff problems there are a number of things to be considered
in the making of rates and especially so when the base of valuation
is to be changed; but these problems, although they may appear to
be great at first glance, are simple of solution compared with the
extreme difficulty and often impossibility of securing honest foreign
market values in the uttermost parts of the world. This difficulty is
increased when the foreign manufacturer with the aid of the im-
porter and his customs attorney determine that such true foreign
value shall not be found.

Let me state a few advantages which would result from this change
of base.

(1) The Government would not only have power to fix the rate
of duty but also the securing of an absolute base upon which the
rate would a ply.

(2) The Government would collect vastly more revenue.
(3) The American manufacturer or producer would have in-

creased protection without an increase in duty rate because the law
could not be so easily evaded and they would receive the protection
which Congress intended the industries should have.

(4) The power to secure facts and figures would be in the hands
of our own officials. They could compel the attendance of all inter-
ested parties in cases of dispute. Both the seller and the buyer
would be required to give truthful testimony and the Government
agent could check both the seller's and the buyer's statements and
their books. The whole legal process would be in the hands of our
Government.

(5) The Government would then be free from all diplomatic en-
tanglements and embarrassments which have been so frequent in
recent years, caused by inquiries as to foreign values.

(6) It would reduce to the minimum, if not entirely eliminate, the
necessity of maintaining an extensive corps of foreign Treasury
agents who are now practically under the control of foreign govern-
ments and can be sent home if they become too active and thus
become persona non grata.

(7) Those who through gross undervaluation are now reaping
enormous profits out of this market and our people would at east
be compelled to share those profits with the Government and thus
reduce the unjust competition between them and the honest importers
and producers.

There is no question in the minds of those familiar with the
present methods of importation as to the advisability of getting
away from a foreign-valuation basis and it is sincerely hoped that
your committee will find some practical means of attaining this
desirable end.



Senator EDGE. This one question, Mr. Burgess, you did not em-
phasize very strongly. You gave the illustration of the German pro-
ducer where the goods were invoiced at 19 cents, as I recall it, and
sold at 60 cents. I gather then, that your theory is that that 19 cents,
being so much below the selling price in Germany, that the importer
here is in partnership with the manufacturer, and returns a profit to
him, otherwise the manufacturer in Germany, if that is all he was
receiving for the goods, would be, of course, selling them at a big loss,
would he not?
. Mr. BURGEsS. Just what happened under cover I do not know. But
of course the German manufacturer, or the foreign manufacturer,
must have had some further remuneration.

Senator BARKLEY. What was the product in question that you were
testifying about a while ago?

Mr. BURGESS. They are cups and saucers.
Senator BARKLEY. Was the 19-cent and 60-cent price the price per

cup and saucer, or per half dozen or per dozen?
Mr. BURGESS. Per dozen.
Senator BARKLEY. Would you tell what country they were manu-

factured in?
Mr. BuRoEss. They were manufactured in Holland.
Senator SHOTRIED E. The selling price in Holland was 60 cents, and

it was invoiced at 19 cents?
Mr. BURoESS. No, no.
Senator SHORTRIDGE. What was it?
Mr. BuRoEss. The American selling price of the American-made

article was 60 cents. The English goods of the same kind was 62
cents landed here duty paid. These goods came over and were sold
at 45 cents per dozen. We did not know how it could be done. I
went to Europe, and, as I say, after five months--and just escaping
German prison in attempting to find out some of these facts--we
discovered that 19 cents was too low a price, and that 26 cents was
about the dutiable price. There was an advance of 60 per cent made
in the dutiable value of those goods.

Senator KiNo. What year was that you went over?
Mr. BURGESS. That was some years ago.
Senator KiNG. 1914?
Mr. BURGESS. No; that was back in 1905 or 1906.
Senator KING. Why did you not go back before the flood?
Mr. BURGEsS. Well, Senator, I did not bring this matter up except

as an illustration.
Senator KING. You brought it up here.
Mr. BURGESS. No; I was simply illustrating for Senator Simmons-

or one of your questions.
Senator SHORTRIDGE. I think that is a very proper illustration.
Mr. BURGESS. It was an illustration from my own experience.
Senator SimMoNs. That was the reason we wanted to know the

facts about your illustration.
Mr. BURGESS. Yes. The illustrations that I am using are-
Senator SImMONS. We wanted to know the fact so that we might

follow it up.
Mr. BURGESS. The illustrations that I am using are contempora-

neous matters.
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Senator KING. Arc you in the pottery business now, Mr. Burgess?
Mr. BURGESS. No; I am a director in a pottery. Not in active

management.
Senator KING. Was your company one of those recently prosecuted

by the Government-pottery companies-for violating the Sherman
antitrust law, and with a judgment against them?

Mr. BURGESS. No; that was the Sanitary Manufacturers. That
was not in the tableware line at all.

Senator EDGE. He escapes.
Senator BARKLEY. Let me ask you Mr. Burgess, have you esti.

mated the percentage of increase in the tariff duties on all imports
into the United States that would be involved in a change in the
basis of valuation from foreign to American?

Mr. BURGESS. About 62 per cent of the goods, I think, coming
into this country are on the free list. That leaves about 38 per cent
on the dutiable list. About 40 per cent of that 38 per cent are on the
ad valorem basis. The balance is on specific basis. So there is only
a comparatively small amount that are directly affected by the
change.

Senator BARKLEY. Then how do you estimate the accuracy of your
statement a moment ago that change on this basis would mean a vast
increase in revenue?

Mr. BURGESS. Because there is a very great revenue derived from
ad valorem goods; ad valorem and the compounds.

Senator BARKLEY. But the amount brought in under ad valorem
duty is comparatively small compared with the whole amount shipped
into this country.

Mr. BURGESS. Yes; but that amounts to a good many million dollars
when it is footed up.

Senator HARIsoN. Do ybu think it would add anything to the
price of the consumer?

Mr. BURGESS. No.
Senator HAPnisoN. Not a thing?
Mr. BURGESS. It is not our purpose in making this request to in.

crease the amount of duty collected. It is simply to change it so
that the rates fixed by Congress will be collected; change it so as to
produce the same amount of duty.

Senator BARKLEY. Well, if the Congress should adopt the Amer.
ican valuation then are you advocating a reduction of the duty?

Mr. BUoEss. We are not advocating the American valuation, that
is the American selling price of the American-made article. We are
advocating the American selling price of the imported article, known
as the United States value.

Senator BARKLEY. Well, that is a difference in terms, but not in
meaning.

The CHAIRMAN. Oh, yes; yes.
Mr. BURoEss. A very great difference.
Senator EDGE. You would consider it a considerable difference in

totals, would you not?
Mr. BURGESS. Oh, yes; a very great difference.
Senator BARKLEY. In addition to the increase in duties involved

in this bill, as already passed by the other branch of the Congress
there would be an automatic increase by the change in the basis oi
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the valuation which would add to the amount of duty, and therefore,
to the cost of the product to the American importer, would there not?

Mr. BtRoEss. No, sir.
Senator BARKLEY. Why not?
Mr. BUROESS. Because the rates would be adjusted to produce the

same amount of duty.
Senator BARwEY. Then if the article by which you illustrated

your point, that was being invoiced at 19 cents, but the United States
valuation of which was 60 cents, were changed so that the tariff would
be levied on a 60-cent valuation, in order to produce the same amount
of revenue there would have to be a reduction in the rate, would there
not?

Mr. BURoESs. In that case there would.
* Senator BARKMEY. In all similar cases there would?

Mr. BURGEsS. That is a complicated question. That is where the
difficulties come in, and where we have not time just now to discuss
that in detail. We have thought it all out, and we are ready to
answer the committee's inquiry when we have time to go into details.

Senator REED. I think the next witness is prepared to answer that.
The CHAIRMAN. Yes; if Mr. John G. Lerch is present we would

like to hear -rom him.
Senator REED. Let me ask you one question, Mr. Burgess, in con-

clusion. Is this request which you now make to the committee in-
spired by a desire indirectly to raise the protection on particular
articles?

Mr. BuRoEss. Absolutely not, sir.
Senator REED. In other words, if you raise the base you would

expect to diminish the rate of tariff, would you?
Mr. BURGEss. Yes; if necessary. There are some things that are

not necessary, and other things that would be found to be necessary.
Senator REED. Well, it is always necessary to reduce the per-

centage, the ad valorem percentage rate if the amount of the base is
increased, is it notf?

Mr. BURGESS. Yes; it would be, taking.your proposition just as
you state it. But there are other ways of getting back by making a
further reduction similar in a general way to the present United
States values scheme, where there would be no reduction in the duty
necessary.

Senator REED. In other words, it comes down to this, that your
plan, as you suggest it, you think will enable us to get the duties out
of which we are now being cheated by consignments to one's self and
by undervaluations in invoices, and you are not expecting to get a
larger amount of duty from an honest duty on the same article, is
that right?

*Mr. BURGEss. That is right, provided the rate fixed is a satis-
factory rate on the foreign basis.
* Senator REED. We are not talking about rates.

Mr. BURGESS. No.
Senator REED. Your suggestion, as I understand it would apply

just as well to the Underwood bill or the Fordney-McCumber bil.
or any tariff bill?

Mr. BURGESS. Yes.
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Senator EDGE. In other words, this is a formula, this is not an
individual discussion of a schedule?

Mr. BrioEss. No.
Senator BARKLEY. Then you were not entirely accurate a while

ago when you said that this change would involve a vast increase
of revenue to the Government?

Senator REED. Yes; he is.
The CHAIRMAN. Yes.
Mr. BURoEss. Yes; by collecting a duty on the manufacturer's

profit that is now evaded. There is often no duty being paid on
that. I can give one illustration of what I mean. There is one
large concern in this country that manufactures in France. They
will not sell any goods in France to anybody in America. They sell
through their American house. That American house takes orders
and has the factory price, which is extremely low, re-bills the goods
out at a very much higher price-one case that I know of was 115
per cent over invoice value-and charges the additional duty on
that higher price, which has never been paid. If that particular
importer had to pay his duty on the price at which he sells his goods
here, even if it were on a 5 per cent commission basis, and he changed
his method of doing business, the manufacturer's profit would have
to be included in the dutiable price.

Senator BARKLEY. Can you give the name of that concern and
what it produces?

Mr. BURGEss. I would prefer not to, unless it is very much desired.
Because that goes back to ancient history in a way, too.
Senator BARKLEY. Well, I am not so much interested in ancient

history as I am in current facts.
Mr. BURGESS. They conduct their business in the same way to-day.
Senator BARKLEY. You do not wish to give the name of that con-

cern?
Mr. BURGESS. I prefer not to.
Senator KING. Mr. Chairman, I ask that he give the name of

that concern.
Senator BARKLEY. I do not understand how we can check up the

facts unless we know the source of this information.
Mr. BURGEss. I am willing to give the chairman the facts and the

names, so all the members can know who they are.
Senator KING. May I ask you a question? I understood you to

say a while ago that a change in basis of valuation would result in
a greater degree of protection?

Mr. BURGESS. Yes.
Senator KiNG. In order to offset that you would have to reduce

the rates, would you not?
Mr. BURGESS. In some cases the rates would probably-
Senator KINo. Well, in all cases? If that is the rule, why would

it not apply in all cases?
Mr. BuioEss. Because of the different methods of doing business

in this country. Some sell on the foreign invoice price.
Senator KiNG. Well, you are not advocating reduction in rates on

pottery, are you, if we adopt this new basis of valuation?
- Mr. BURGESS. I think there would have to be a little reduction in
the pottery line, because the expenses of bringing this ware over are
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high. That is, the freight charges are high. The commission is
higher than in some lines of industry.

Senator BARKLEY. If you adopted that basis, in view of the fluctua-
tion or variations in the prices of -pottery from time to time, how
would you know precisely how much of a reduction to bring about
in order to adjust the difference?

Mr. BURoEss. It would have to be done in an arbitrary way to
an extent, just as the present law provides for those 8 per cent reduc-
tions.

Senator EDGE. The tariff is more or less arbitrary, is it not?
Mr. BURGESS. Yes.
Senator THOM AS of Oklahoma. Mr. Burgess, you stated e while

ag!'o that you had spent a considerable time abroad, and you also
stated in your prepared statement that foreigners regarded American
tariff laws as iniquitous.

Mr. BURGESS. Yes.
Senator THOMAS of Oklahoma. Is that because we have laws at all

that provide for a tariff or because the tariff is too high?
Mr. BURGES s. No; because we have laws that affect them, I should

say, adversely. They would like to have the doors wide open to
dump their products into this country without any restriction.

Senator BARKLEY. How do American exporters feel toward tariff
walls in other countries?

Mr. BURGESS. I am not particularly familiar with the export
business.

Senator BARKLEY. The same streak of human nature runs through
all classes of people?

Mr. BURGEsS. Yes.
Senator HARRISON. Mr. Chairman, we did not go farther about this

suggestion of giving us the name of this particular concern against
which the witness complained. Can we not get that name? I do
not see how the committee is ever going to get the facts unless wve
would bring these people here and inquire of them when certain
statements are made touching their business.

Senator BiN1GHAM. There would not have been any difficulty in
having the witnesses give such information had the wishes of certain
members of the committee been followed and the hearings held as
executive hearings. However, those that insisted on public hearings
prevailed, so that you can not get the information that way.

Senator HARRISON. We can get it. I move that the witness give
the information to the committee.

The CHAIRMAN. Mr. Burgess, let me ask you a question before I
put that motion. This case has been before the committee on numer-
ous occasions. Is it not of record?

Mr. BURGESS. Yes.
Senator SiKORTEiDGE. What is the case?
re CHAIRMAN. Why not give it, because I can look and find it,

but why not tell it right now?
Mr. BURGESS. The whole history of the case is embodied in what

is known as the Limoges investigation.
The CHAIRmaAN. That is right.
Senator BARRLEY. Is it not public ?
Mr. BUROESS. Yes.
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Senator BARKmY. Why the secrecy about it? Why should it not
be given? Why should it be held confidential? This whole prop.
position affects all the people of the United States.

The CHAIRMAN. Senator Barkley, we have this same testimony in
previous hearings. We had it before, in 1922.

Senator KING. How long ago was that investigation?
Mr. BURGEsS. That investigation was 1912.
Senator KiNo. 1912. Mr. Burgess, one other question and I am

through. You have been before other tariff hearings, have you not,
representing thepottery interests as-I will not say as a lobbyist-but
as a witness, and you have mentioned these illustrations which you
have given to-day in all of the testimony you have given since the
time that that occurred, have you not ?

Mr. BUoEss. I have mentioned some of them several times.
Senator KING. Yes. You are just detailing now ancient history

for the purpose of trying to influence this committee?
Mr. -BulEss. I am not, sir. I resent the suggestion.
Senator Kim. What are you detr0iling t or if it is ancient

history?
Mr. BURGESS. I am detailing these two cases because you gentlemen

here asked me for it. I did not bring up anything of that kind.
Senator KNo. You have given those as illustrations of what you

regarded as the infirmity of the present law.
Mtt. BURGESs. Yes; when the question has been asked what I knowabout it.
Senator Enoz. Mr. Burgess, you were a member of the Tariff

Commission during what years?
Mr. BURGESS. 1921 to 1925.
Senator EDo. Naturally, your information on matters of that kind

would go back more or less to the time when you were connected with
the public service would it not?

Mr. BURGESS. #es; a good deal of it.
Senator KING. You were not connected with the public service way

back in 1905, were you?
Mr. BURGESS. No; not directly. I assisted the Government.
Senator KmG. Nor 1912?
Mr. BURGESS. No. I was assisting a special commission.
Senator KING. No. You were simply on the Tariff Commission,

appointed by Mr. Harding in 1921?
Mr. BURGESS. Yes.
Senator KING. And served for a few years?
Mr. BuGEss. Yes, sir.
Senator KimG. And left that and went back as a representative of

the pottery interests of the United States, which you are now repre-
senting here in testifying before this committee?

Mr. BURGESS. I am not, sir.
Senator Km. Who do you represent?
Mr. BURGESS. I represent myself.
Senator Kim. Who else?
Mr. BURGESS. Nobody else, except in a general way a group of

manufacturers who are interested in this subject of United States
valuation-the change in base for foreign valuation.
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Senator KING. You have been in conference with a number of them
before testifying?

Mr. BURGEsS. Yes.
Senator EDaG. Mr. Chairman, may I interject right here? Is it

going to be the policy of this committee that they shall not hear rep-
resentatives of organized business who plainly and frankly state
their associations?

Senator KING. Senator, I have no objection to anybody testifying,
but I want to know their interest. If a man goes on the stand in any
case from petit larceny to grand larceny, or any other case, you are
entitled to know his interest.

Senator EDGE. You are entirely correct.
Senator KING. Whether he is interested or disinterested.
Senator REED. Senator King, the witness stated his connections in

full before you came in.
Senator EDGE. I inferred from the Senator's questions that it was

something to be hidden, if a man really represented legitimately
various business interests, either collectively or individually.

Senator KING. I am afraid the Senator's deduction from this is.
just as wrong as in many other instances.

Senator EDGE. The Senator is very glad to make his deductions
quite public, because when American business men can not have rep-
resentatives before the Finance Committee of the United States
Senate, the Finance Committee had better adjourn.

Senator KwNo. They will always be heard, and I expect them and
welcome them, but I want to know their interests, that is all.

Senator RFnD. Let us get on to the next witness.
The CHARMANw. Mr. Burgess in his opening statement gave exactly

what his connection was, why he was here, and all, in detail.
Senator EDGE. Why, of course.
The CQAIRMaN. Ile did not try to cover it.
Senator SAolun. We can not hear what is going on.
Senator Rww. That is one of the advantages of public sessions,

that you can not hear half of what is said.
Mr. BuRGEss. Senators, I have laid before the members of the com-

mittee the concrete proposition that we have to offer.
The CHRMAN. The stenographer will put it in the record.
(The matter referred to is as follows:)

To CHANGE BASE o AD VY xoam DuTI Pam FORMGN VALU BABE TO UNITED
STATES VAL E BaE

LAW WEIM DEAD

Sa. 402. Value.-(a) For the purposes of this act the value of Imported
merchandise shall be-

(1) United States value:
(2) If the United States value can not be ascertained to the satisfaction of

the appraising officers, then the American selling price of any similar or com-
petitive merchandise manufactured or produced in the United States.

(8) If neither the United States value nor the American selling price can be
ascertained to the satisfaction of the appraising offieere, then the cost of
production.

(b) The United States value of imported merchandise shall be the price at
which such imported merchandise or imported merchandise closely resembling
or competitive with the particular merchandise under appraisement, Is freely
offered for sale, packed ready for delivery, in the principal market of the
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United States to all purchasers, at the time of exportation of the Imported
merchandise, In the usual wholesale quantities, and in the ordinary course of
trade, with allowance of estimated duty at time of entry.

In determining value on the basis of merchandise closely resembling or com.
petitive with the merchandise under appraisement, such adjustments may be
made as are necessary to equalize differences.

(c) The American selling price of any similar or competitive merchandise
manufactured or produced in the United States shall be the price, including
the cost of all containers and coverings of whatever nature and all other costs,
charges, and expenses incident to placing the merchandise Ili condition packed
ready for delivery, at which such merchandise Is freely offered for sale to all
purchasers in the principal market of the United States, in the ordinary course
of trade and in the usual wholesale quantities in such market, or the price that
the manufacturer, producer, or owner would have received o' was willing to
receive for such merchandise when sold in tile ordinary course of trade and
In the usual wholesale quantities, at the time of exportation of the imported
merchandise.

For the purposes of this subdivision (c) any imported merchandise provided
for in this act shall be considered similar to or competitive with the domestic
merchandise if such imported merchandise displaces domestic merchandise or
accomplishes results substantially equal to those accomplished by the doinstie
merchandise when used in substantially the same manner.

In determining value on the basis of merchandise closely resembling or cmmi-
petitive with the merchandise under appraisement, such adJu.stments 1mi11y lie
made as are necessary to equalize differences.

(d) For the purpose of this title the cost of production of imported inr-
chandise shall be the sum of-
. (1) The cost of materials of, and of fabrication, manipulation, or other

process employed In manufacturing or producing such merchandise in the
United States, at a time preceding the date of exportation of the particular
merchandise under consideration which would ordinarily permit tile nianufac-
tun- or production of the particular merchandise under consideration ii the
usual course of business;

(2) The usual general expenses (iot less than 10 per centum of such cost)
in the case of such merchandise produced In the United States;

(3) The cost of all containers and coverings of whatever nature, and all
other costs, charges, and expenses incident to placing such merchandise in
condition, packed ready for shipment In the United States; and

(4) An addition for profit- (not less than 8 per centum of the sum of the
amounts found under paragraphs (1) and (2) of this subdivision) equal tothe profit which ordinarily is added, in the case of merchandise of the same
general character as the particular merchandise under consideration, by manu-
facturers or producers in the United States who are engaged in the produc-
tion or manufacture of merchandise of the same class or kind.

CHANOKGS FROM PRESENT LAW

[Matter to be omitted Is Inclosed in black brackets; new matter is in italic]

So. 402. VLu.-(a) For the purposes of this Act the value of imported
merchandise shall be-

(1) [The foreign value or the export] United States value, [whichever is
higher;

(2) If [neither the foreign value nor the export] the United States value
can not be ascertained to the satisfaction of the appraising officers, then the
[United States value;] American selling price of any similar or cornpetit ive
merchandise manufaotured or produced in the United States;

(3) If neither the [foreign] United States value, [tile export value,] nor tile
[United States value,] American selling price can be ascertained to the satis-
faction of the appraising officers, then the cost of production;

[(4) If there be any similar competitive article manufactured or producedIn the United States of a class or kind upon which the President has made
public a finding as provided in subdivision (b) of section 815 of Title III of
this act, then the American selling price of such article.

[(b) The foreign value of imported merchandise shall be the market value
or the price at the time of exportation of such merchandise to the United
States, at which such or similar merchandise is freely offered for sale to all
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purchasers in the principal markets of the country from which exported, in.
the usual wholesale quantities and in the ordinary course of trade, including
the cost of all containers and coverings of whatever nature, and all other costs,
charges, and expenses incident to placing the merchandise in condition, packed
read for shipment to the United States.

[(c) The export value of imported merchandise shall be the market value
or the price, at the time of exportation of such merchandise to the United
States, at which such or similar merchandise is freely offered for sale to all
purchasers in the principal markets of the country from which exported, in
the usual wholesale quantities and in the ordinary course of trade, for exporta-
tion to the United States, plus, when not included in such price, the cost
of all containers and coverings of whatever nature, and all other costs,
charges, and expenses incident to placing the merchandise in condition, packed
'eady for shipment to the United States. If in the ordinary course of trade
imported merchandise Is shipped to the United States to an agent of the seller,
or to the seller's branch house, pursuant to an order or an agreement to pur-
chase (whether placed or entered into in the United States or in the foreign
country), for delivery to the purchaser in the United States, and if the title to
such merchandise remains in the seller until such delivery, then such merchan-
dise shall not be deemed to be freely offered for sale in the principal markets
of the country from which exported for exportation to the United States,
within the meaning of this subdivision.3

(b) (d)] The United States value of imported merchandise shall be the
price at which such Eor similar imported merchandise or imported merchan-
disc closely resembling or competitive vith the particular merchandise under
appraisement, is freely offered for sale, packed ready for delivery, In the prin-
cipal market of the United States to all purchasers, at the time of exportation
of the imported merchandise, in the usual wholesale quantities and in the
ordinary course'of trade, with allowance [made for duty, cost of transporta-
tion and insurance, and other necessary expenses from the place of shipment to
the place of delivery, a commission not exceeding 6 per centum, if any has
been paid or contracted to be paid on goods secured otherwise than by pur-
chas. or profits not to exceed 8 per centum and a reasonable allowance for
general expenses, not to exceed 8 per centum on purchased goods,l of esti-
mated duty at time of entry.

In determining value on the basis of merchandise closely resembling or com-
petitive with the merchandise under appraisement, such adjustments may be
made as are necessary to equalize differences?

(c) [f] The American sell ng price of any similar or competitive merchandise
[article] manufactured or produced in the United States shall be the price, in-
cluding the cost of all containers and coverings of whatever nature and all
other costs, charges, and expenses incident to placing the merchandise in con-
dition packed ready for delivery, at which such article3 merchandise is freely
offered for sale to all purchasers in the principal market of the United Statest
in the ordinary course of trade and in the usual wholesale quantities in such
market, or the price that the manufacturer, producer, or owner would have
received or was willing to receive for such merchandise when sold in the
ordinary course of trade and in the usual wholesale quantities, at the time of
exportation of the imported [article] merchandise.

For the purposes of this subdivision (o) any imported merchandise provided
for in this act shall be considered similar to or competition with the domestic
merchandise if such imported merchandise displaces domestic merchandise or
accomplishes results substantially equal to those accomplished by the domestic
merchandise when used in substantially the same manner

In determining value on the basis of merchandise closely resembling or com-
petitive with the merchandise under appratieencnt, such adjustments may be
made as are necessary to equalize difference5

(d) [e For the purpose of this title the cost of production of Imported
merchandise shall be the sum of-"

(1) The cost of materials of, and of fabrication, manipulation, or other
process employed in manufacturing or producing such [or similar merchandise
in the United states, at a time preceding the date of exportation of the par-
ticular merchandise under consideration which would ordinarily permit the

I Necessitated by decisions of court, TD 42714 and TD 42837.2 Reprinted frora par. 28 and see. 315, tariff act of 1922.
S Necessitated by decisions of court, TD 42714 and TD .12837.
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manufacture or production of the particular merchandise under consideration,
In the usual course of business;

(2) The usual general expenses (not less than 10 per centum of such cost):
In the case of such [or similar] merchandise produced in the United States.

(8) The cost of all containers and coverings of whatever nature, and all
other costs, charges, and expenses incident to placing [the particular] 8scii
merchandise [under consideration] In condition, packed ready for shipment
[to] in the United States; and

(4) An addition for profit (not less than 8 per centum of the sum of the
amounts found under paragraphs (1) and (2) of this subdlslon) equal to
the profit which ordinarily Is added, in the case of merchandise of the same
general character as the particular merchandise under consideration, by manu.
facturers or producers In the [country of manufacture or production] United
States who are engaged in the production or manufacture of merchandise of
the same class or kind.

RASONS FOR SUGGESTED CHANGES

The foreign-value basis of assessing ad valorem duties has had a long trial
and has progressively, over the period of its application, shown its unsoundness.
The possibility of this basis of valuation as a source of International com.
plications and diplomatic embarrassments has within the last eighteen months
been amply demonstrated In the controversy with the French Government
which threatened to assume the proportions of open tariff warfare between the
United States and France.

Other countries are prepared to follow the lead of France in demanding the
recall of our Treasury Department investigators, thus making It Impossible to
check the accuracy of foreign value In those countries. That these demands
have not been pressed Is doubtless due to the pending American tariff revision
with Its attendant uncertainty as to the basis of value to be adopted.

The foreign valuation basis has made it possible for unscrupulous Importers
grossly to undervalue the commodities they bring into this country, has de-
frauded our Government of customs revenues, has deprived American producers
and labor of the protection Congress intended them to have, and has given the
dishonest Importer an unfair advantage over his honest competitor. The
adoption of a United States valuation basis for the assessment of ad valorem
duties will brILg the venue to the United States.

United States value.--Unlted States value has long been a basis for assess-
ment of duties. It is now defined under section 402 (d) as the selling price in
the United States of the imported article In the. principal market of the United
States in the ordinary course of trade and In usual wholesale quantities, less
the statutory deductions for duty, overhead, profit, freight, and insurance. In.
stead of these several deductions the new tariff laws should be based on a
United States value which will make allowance only for the duty assessed at
the time of importation. Thus In the case of an imported commodity which
pays a duty of 50 per cent and sells In the United States for $1.50, this price
would be 150 per cent of the dutiable value which would be $1.

Inasmuch as the Word "similar" now appearing In section 402 has bce'
narrowed in Its application by the United States Court of Customs Appea l,
more comprehensive language is used for the word "similar." The adoption
of this provision would overcome all the evils of the present system of dutiable
value, would give to American labor, Industry, and agriculture that measure of
protection intended for them under the law, and result In an Increased revenue
to the Government through the prevention of the undervaluation of Imports
now possible.

Amerioan selling price (American valuation) .- Wherever it is impossible to
determine the United States value of imported merchandise, and In the case of
commodities covered by Paragraphs 27 and 28 of SChedule 1 of Title I, the
basis of American selling price substantially a$ now defined in section 402 (f)
is used.

For six years this form of valuation has been applied to paragraphs 27 and
28 of the law of 1922, the most complex and difficult line of commodities to
which it could have been applied. It has been challenged, litigated in our courts,
and in every particular found practical and capable of application. Unlike all
forms of valuation heretofore defined In tariff acts, it defines as the comparable



or similar. merchandise to which it- applies, that which will produce substantially
e rsd ults when used In substantially the same msnaer.

te present definition of Americein selling price for duty purposes is made
the concept of competitton on a basis for comparison between the imported and
domestic merchandise in addition to the test of similarity.

This form of valuation wherever applied will work in the same manner that
ezpeience has shown it to huve worked in the coal-tar Industry and the use
of the American selling price basis will automatically hold down the selling
price to the consumer In the United States.

Cost of product" in~ the UnUted States.-The cost of production of imported
merchandise or merchandise similar to that imported has long been an alterna-
tive method of appraising Imported merchandise. This method calls for the
cost of materials, fabrication, and manipulation, plus general expenses, plus
packing, plus profit-all foreign elements, and is to be used as the last means
of ascertaining value or after every other form has failed of application. In
every case in which It has been used, It has been difficult to ascertain accurately.
In some cases It has led to an embargo and in others to diplomatic differences
between the United States and foreign countries. While it is a necessary and
accurate alternative means of ascertaining value, all of the difficulties arise by
reason of the fact that it is ascertained abroad. It is retained but applies to
cost of production in the United States of Identical merchandise or merchandise
of the same general character to the imported merchandise in question.

STATEMENT OP JOIN G. LEROK, NEW YORK CITY, REPMESENT-
ING THE AXERICAN TARIFP LEAGUE

Mr. LFECH. Mr. Chairman and Senators, I am customs attorney
New York, representing both importers and domestic interests. And
I appear here on behalf of the American Tariff League, a body of
domestic interests advocating a change of base from foreign value
to some form of value having for its base all the facts within the
jurisdiction of the United States.

Mr. Burges has given you the proposal which we made to the
House of representatives. That is a change to UniRed States value
or American selling price, either one being the first basis, with the
other as the alternative, and cost of production i the United States
as the second alternative..

Under the present law we had five different bases of values--the
foreign value, the export value, the United States value, the foreign
cA of production, and the American selling price, or, synon ousy
termed, the "American valuation." All of those bases have been ap-
plied under the present law.

I might say also that from 1912 to 1925 1 was in the Government
service.. From 1920 to 1925 1 was in charge of all litigation on value
questions in the Department of Justice all over the United States.
Now, the foreign value plan has as its basis, or the facts governing
it the price at whici) merchandise is freely offered for Aale in usual
wholesale quantities in the ordinary course of business in the princi-
pal market of the foreign country be that India, Africa, Asia, or
what not. The principal market oi Congo Free State for any com-
modity would be the governing fact in the foreign value. The price
at which it sells in wholesale quantities in that market.

The next is the export value. Much the same. The price at which
it is freely offered for sale in the principal markets m the foreign
country in the ordinary course of business, the usual wholesale quan-
tities, for exportation to the United States. The other being for
home consumption. This being for exportation to the United States.
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The United States value, which was to be taken in the absence of
both the foreign value and the export value-the United States
value. That is the thing which we are advocating here now,_whie
has been in the law since 1913 in very much the" same form that we
are now pro losing. That says the price at which it is freely offered
for sale n the principal market of the United States, the imported
merchandise freely offered in wholesale quantities in the ordinary
course of business.

Senator HAM ON. Suppose it is not offered in wholesale quanti.
ties?

Mr. LERcH. Then we have the other plan, the cost of production,
to cover that.

Senator REED. You are now talking of the present law ?
Mr. LERCi!. I am talking now of the present law and the plan

under which we have been operating and are now operating. The
United States value under the present law makes deductions for duty,
cost of handling, overhead, and profit. In our proposal we propose
deducting duty only.

Cost of production under the present law. That is the cost of
materials in the foreign country, manipulated by similar manufac-
turers or business houses, the cost of fabrication, and the percentage
for overhead and profit.

Senator SImMONS. That is the fourth alternative?
Mr. LERcH. That is the third alternative under the present law.

That is the fourth plan or third alternative.
Senator SrimoNs. Te fourth plan.
Mr. LRcH. Yes. Then we have the American selling price, which

under the present law was confined to paragraphs 27 and 28, the
coal-tar paragraphs. That provision has for its facts the selling
price in wholesale quantities in the ordinary course of business of
the competing' domestic-made article to that which is before the
appraising o cer.

Coming back to foreign value, the reason why and the fundamental
reason wrhy we ask that you change from that basis. is that it is
practically impossible to ascertain. -Mr. Burgess has given you some
of the reasons. But assuming that we had 500 representatives of the
American Government in every principal shipping country of

Europe, Asia, and the world, and they made just as fine reports as
could be made of facts which they would ascertain on the investiga-
tions they made, what have we got thenl I have handled literally
thousands of them and presented them to the courts. But against
that we have a lot of hand-picked, hand-made affidavits that cost
$2.50 abroad; that is all, just a little effort and $2.50 paid to an
American consul. The special agent shows that they are not truth.,
ful in many cases. I do not say that there are not a great many
honest importers, but in very many cases those affidpviti are framed
to fit the case.

Now, you have a half dozen of those gentlemen. I have a special
agent's report--speaking for the Government--showing book trans-
actions to support the Government's appraisal. What is, the court
going to believe-a sworn statement in the form of an affidavit,
beautifully executed, and which purports to give facts, against a
statement of a Government officer who may or may not have been

I r
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diligent and ascertained accurately the facts in the case? What do
we get ? We get what is said in the affidavits 9 times out of 10. Now,
'that is what you have got- if you have got the very best that I ever
had to offer as a Government attorney in one of these cases.

Since I have been representing importers I had this experience:
An importer came to me to defend his case2 or prosecute his case,
where he had been advanced by the appraiser. I asked him the
facts and he told me, "You draw up an affidavit and I will get it
signed. Draw up an affidavit that will win the case." Now, I dare
say that I could draw up 100 of them and send them abroad and
have them executed and use them as occasion requires.

That is the thing that we are up against in the form of foreign
value.

Senator HAniusox. What happened with that case?
Mr. LERCH. I did not take it. Under our scheme the United States

value, if adopted, or American selling price, we have all the facts
in the United States.

Senator SimmONS. Would you adopt that to the exclusion of the
other alternative ?

Mr. LERCH. NO; I propose, as is shown by this printed proposal
here-

Senator SiMoNs. That is one of the alternatives?
Mr. LERCH. That is one of the two which we advocate as the basis

of this bill. Under the United States value you can send out and
bring in the importer, put him on the stand under oath, cross-examine
him1 bring in his books, have those examined in court. You can bring
in his competitor who will check those statements. There is no chance
of manipulation, or, if there is attem ted ani ulation it will pretty
soon show under cross-examina ye accurately at
a true value. That is wha ant when he
said it would greatly in r we would
collect duty on an actual plated
basis.

The CHAIRMAN. to be
used in every caseI

Mr. LERCH. No: d
in every case.

Senator GEOROMr. LERCH. Th!

Senator REED.
Mr. LEECH. Ye r.
Senator REED. a SUs e

members of the co of
raising duties agai hat,
if there is an answe

Mr. LERCH. My ju eld be
for it, for this reason, aar and
cent value that his comp not, de-
pending on whether his co his
invoices, in manipulating the rn value under
the foreign-, "alue plan.

Senator REED. But the American selling price is in every case
necessarily higher than the foreign invoice price, is it not?

I
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Mr. LEcH. The American selling price-and by that, Senator, do
you mean the selling price of the domestic article?

Senator REEu. No no; I mean the selling price of the imported
article is necessarily higher than the invoice price of that same artie
abroad?

Mr. LEicH. It is.
Senator RFD. Therefore if your plan were not to result in a gen.

eral increase in tariff rates you would have to reduce the ad valorem
rates stated in the bill, if we adopt your plan; is that not so?

Mr. LERCH. Only to a very limited extent.
Senator REED. Well, it would have to be done to some extent?
Mr. LERCH. To a very limited extent- yes, Senator Reed. For in.

stance, in a very great proportion of the merchandise imported to.
day it is done on a commission basis of 1 to 5 per cent. Are you
going to adjust a rate to take uare of, let us say, 30 per cent of 8
per cent?

Senator R.D. Well, that is approximately 1 per cent.
Mr. LERCH. Well, possibly then you would raise it 1 per cent.
Senator RED. In other words, I[think that anybody who sincerely

advocates this on the ground that it will prevent fraud and put a
surer basis in effect ought in sincerity to advocate a corresponding
reduction of the ad valorem rates.

Senator GEoRoE. Would not your basis of valuation necessarily
raise the amount of the duty paid by the honest importer ?

Mr. LERCH. Why, no, because it is to be assumed now if he does
business on a 1 per cent commission basis that he is actually paying
on the true foreign value, which would be *the United States value
all but 1 per cent. So that it would raise his value just 1 per cent.
However, if he is doing business here and the nature of that business
requires an overhead of, say, 20 per cent, and that can not be changed
over to this commission form of basis so as to obviate the necessity of
pa Ing that overhead, then that duty will have to be changed.

Senator RFi. Reduced.
Mr. LEcH. Reduced; yes.
Senator SACKuRE. Mr. Lerch, would not freight come into that

question as well as I per cent commission ?
Mr. LEECH. In my exprience in handling these invoices, freight,

and insurance in over 90 per cent, I would say, amount to less than
I per cent.

Senator SACKor. Still, it amounts to something and has to be
taken into consideration.

Mr. LERCH. Certainly.
Senator SAComrF. Are there any other matters besides the freight

and the per cent to be received, that should be taken into con-
sideration t

Senator REED. The duty of course.
Mr. Li~cn. Of course, there is the duty which we advocate taking

out. And always has been. .
Senator SACRET. How about packing and all that sort of thing?
Mr. LERCH. That pays duty now and always has.
Senator SACKErr. In taking the foreign value do you take into con-

sideration the cost of packing?
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Mr. LERCH. The definition of "foreign value is packed ready for
shipment to the United States, so it includes all packing.

Senator SAcL. And all charges are taken into account?
Mr. LE oH. All charges except insurance and freight. I mean by

that ocean insurance and freight.
Senator SACORN. Well, then, ocean insurance would have to be

added in taking this United States valueI
Mr. LEROcH. That, I say, amounts to in a great majority of the cases,

to less than 1 per cent.
Senator SAOxwKr. And whatever those things were then you would

have to reduce the amount of duty in proportion, would you not, in
each article?

Mr. LERcir. That, of course, would be a subject for the considera-
tion of this committee.

Senator SACKErr. Why would you not have to do that if you wero
not going to raise the duty ?

Mr. LEACH. Well, as I said, if you had the one-half of I per cent
as the freight and insurance, and you had that individual selling in
this market on a 1 per cent commission basis, then you have 1 per
cent increase. If that is sufficient to warrant this committee in re-
ducing that rate, say, one-tenth of 1 per cent so that the importer
would not have to pay duty on that 11/2 per cent increase in the total
value, then you will have to consider it. But if you are going to
ignore that one-tenth of I per cent decrease in rate which would take
care of that, then I say you do not have to bother with it.

Senator BAnHWLY. If you had to resort to one of your alternatives
to using the American selling price as the basis of an import duty,
then all these considerations of freight and ocean insurance would be
irrelevant. You would have to base your tax upon the American
gelling price?

Mr. LERcH. That is right, if we adopt the American selling price
or American valuation.

Senator BAitKLEY. Regardless of the cost abroad; regardless of all
of these other things?

Mr. LERCH. That is right.
Senator BARKLEY. So that in that case there would automatically

be an increase in the duty.
Senator SHORTRWDOE. Mr. Chairman, perhaps I have already

offended against what I am now going to suggest, but I venture to
suggest that we permit the witness to make his statement direct, and
then several Senators, if disposed, cross-examine by individual
questions.

The CHAIRMAN. I made that suggestion.
Senator SHommoRn. I have offended, myself.
Senator BAKIILEY. Well, it is difficult to observe that rule.
Senator SHORTIDoE. I grant you that.
Senator BARILEY. Because something occurs to you on the moment

that you may forget if you do not ask at the time.
Mr. IEEH. Well, I am willing to answer questions, Mr. Chairman.

I am used to it.
Senator Smmoxs. I know it will take longer time, Senator Short-

ridge, but I believe that we come nearer getting the information that
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we want if we ask the witness questions about statements as he makes
those statements. If we wait until he gets through we will forget all
about it, in many instances.

Senator SHORTRIDOE. Well, maybe so. I would like to hear him
fully set forth his reasons for the suggestions made.

Mr. LERCH. Now, just in line wit the questions that have been
given me so far. The United States value is nothing new. We have
had it. It has been in the tariff laws for years. It is to be assumed
that when you wrote the last tariff act you certainly equalized---since
that I believe, was the Republican yardstick-the cost of production
abroad and that here.

Senator HARRSON. Where did you get that ideal
Mr. LERCH. I read it somewhere.
Senator HARRIsON. We have not heard that in a long time.
Senator SHORTmDGE. It is a very good doctrine.
Senator HARRISON. It is. If you stick to it you will get along

very well.
senator SHOMIDGE. We have.

Senator EDGE. We have not heard it disproved.
Mr. LERCH. Let us use that as a violent assumption.
Senator HARRIsoN. Well, it is a violent assumption.
Mr. LERECH. And assume that 80 per cent, a rate given in the tariff

law, exactly did that on foreign values. Then suppose that product
went out of fashion in the foreign market, and there was no more
sale over there in the usual wholesale quantities. You directed that
the. basis for the assessment of duty under the tariff act of 1922 on
that commodity be the United States value, the thing we are now
advocating, but no change of rate. The same rate, 30 per cent,
applied, whether to foreign value or United States value in the
tariff act of 1922.

There has been a great deal said before the House committee as to
why the American selling price will not work. They said it is a
fictitious form of value. I have heard it said that it was a com-
promise plan adopted in 1922, and did not work.

As Government attorney it fell to my lot to try all the cases under
that form of value. We were successful in every one where any
principle was involved.

That form of value, they also say, puts in the hands of American
manufacturers a virtual embargo-my friends, the importers, say
that. Now, let us just see if it does, for a minute. Let us take a
rate of 50 per cent. Let us take a foreign cost of $1. Let us take
an American selling price of a domestic article competitive with that
imported, of.$2. We have $1 cost. Fifty per cent of $2 is $1, added
to your $1 cost makes $2 landed, ignoring the few cents for handling
cost for the purpose of this ilustration. Therefore you have an
equal basis of competition.

But let us test this embargo principle, and let the American manu-
facturer say: "I will sell that for $4 in this market and sting the
importer." Then under those conditions we have 50 per cent of $4,
which is $2. Added to your $1 cost abroad you have $3 landed cost
here against his alleged selling price of $4. Therefore the importer
has $1 leeway on the domestic manufacturer. And so it will go.
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The higher you go the wider will be the spread between the landed
cost and the American selling price.

But let us have the American manufacturer selling it at $1.50
instead of $2. You have got 50 per cent of $1.50, which is 75 cents.
Added to his $1 cost abroad you have $1.75 landed here. The arti-
cle in the United States of American origui selling for $1.50 he can
not import it.
. So just the reverse of the statements made before the House com-

mittee by some of the importers is true with regard to the American
selling price. The only way the American manufacturer gets any
protection under that form of value is to keep his prices down to the
consumer.

As I said, we advocate either one or the other, with the other as
the alternative2 and as the second alternative to our plan, the cost
of productio in the United States. And in framing that we have
used literally the wording of the cost of production as now in the
law, with the exception or a change of venue from the foreign coun-
try to the United States. And, gentlemen, I believe that every
honest importer would agree to adopting the United States value,
because as I have said it gives to him an equal basis of competition
with his competitor, which he does not have now. Because at various
investigatic, ;s and hearings honest importers have appeared before
you and themselves complained against the competition of their dis-
honest friends who were manipulating the market abroad so as to
get a little edge on competition here.

I think that is the basis of my statements.
Senator HED. May I ask you a question?
Mr. LERCH. Yes Senator.
Senator REw. OU have taken an illustrative case of a 1 per cent

profit on the part of the importer. It seems to me that is perhaps
an extreme case. I would like to direct your attention to the case
Mr. Burgess gave as an illustration, where the foreign invoice price
was 19 cents a dozen for cups and saucers, where the domestic selling
price in America of the imported article was 62 cents, or approxi-
mately three times the invoice price.

Senator BAeKLY. He said that article sold at 45 cents, but the
imported article from England was selling at 62 cents.

Senator REW. Well, that is what I mean. This United States
value is the American wholesale selling price of the imported article.

Mr. LEAcH. Exactly.
Senator REW. And that was 60 cents, we will say.
The CHAIRMAN. Sixty cents.
Senator RE. Approximately three time the invoice price. Now

obviously if we are to get the same revenue from that transaction
the duty has to be cut down to one-third of its present amount, its
present percentage, in order to get the same revenue from a base
which is three times as great.

Mr. LE CH. That is right.
Senator REED. That is right, is it not?
Mr. LE CH. That is right.
Senator REED. Now in extreme cases like that there would neces-

sarily be a very sweeping reduction in the ad valorem tariff rate,
would there not?
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Mr. Lucu. There is one observation I would lixe to make in thdt
connection, however.

Senator Rmzw. All right.
Mr. LRoH. And that is that you are assuming that business can

only be done on that basis. For instance, the evolution of import,
ing business in the late decade or more has been to go over to a
import company, which is virtually a foreign-owned company which
sells to all the trade in the United States. Let us take that same
example, Mr. Burgess's example. As I understand it that agent that
imports sells at a profit in the United States, and it is that profit or
that overhead which counts for this large increase in the selling
price here and abroad. Now what is to prevent that same company
from organizing a holding company or a subsidiary to import its
merchandise and sell it directly here at the foreign value plus 1 per
cent?

Senator Ruz. Those are particular cases. If that is the course
of business, that ought to be taken into account in readjusting the
rate.

Mr. LERCH. Exactly.
Senator Rm. But what I am trying to bring out is, if it is the.

fact that this is not a sly scheme to make a sweeping general ad.
vance in American tariff rates without particular cases to justify
it?

Mr. Lmc. My judgment would be, Senator Reed, that in 90 per
cent-of course my guess is as good as yours; this is based on my
experience-that in about 90 per cent of the ad valorem rates no
change would have to be made. Now where you do have business
done in this country, for instance, as in some lines it is done to-day,
a patented article, patented both abroad and here, is brought into
this country and sold through a distributor, an agency of the foreign
corporation. There are very large advertising costs in this country,
otherwise they could not sell this article in this country. There is
some overhead. Now manifestly they can not do business in this
country at the rate on foreign value if you change to your United
States value unless that rate is reduced.

Senator Rum. Right.
Mr. LERCH. We admit that. It is a question for this committee

and the industries to show where that exists. And I say that is a
very simple and reasonable method of reducing, to account for those
few industries where that has to be done.

Senator BARKLEY. Do I understand you to mean that only 10
per cent of imports based upon foreign valuation would have an
automatic increase in the duty if the United States valuation were
adopted?

Mr. 'LzCH. Assuming, of course, that you ignore that 11/2 per
cent that we have talked about here as to insurance and freight.

Senator BARKLEY. Well, you speak as if you have in mind largely
men who act in the capacity of commission merchants and get a com-
mission on imported articles. There are vast numbers of business
men in the United States who go abroad themselves and buy their
articles in foreign countries and- ship them directly into the United
States to be sold in their stores.

Mr. LEECH. That is right.
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Senator BARKLEY. -In that case no commission is charged, as I
understand. It is a direct purchase and a direct importation. If
we change the basis of value 'from the foreign, as it is now under-
stood, to the United States value, there would be an automatic in-
crease in the tariff paid by such a merchant on any product that he
imports into the United States, if the United States value is higher
than the foreign?

Mr. LERCH. Yes; but, Senator, the reason that man goes abroad
and buys himself and does not buy through the American agent of
the foreign shipper is because he can get a little edge on that price
by going abroad, or otherwise he would buy right here, he would
cable his order abroad.

Senator BARKLEY. Well, that same reason actuates retail grocers
who buy directly from a manufacturer rather than through a com-
mission house or a jobber.

MT. LicH. True, but that man to-day is paying on the price at
which his competitors are buying abroad in that market.

Senator BARKLEY. Whether he pays a commission for having it
imported through some agent or whether he goes abroad and buys it
directly, if the foreign price is lower than the United States price
there would be an automatic increase in the tariff on the article,
would there not?

Mr. LERCH. Well, there are so many factors entering into that.
Senator BARKLEY. Well, now, it seems to me that is simple.
Senator Kro. Can you not answer that yes or not
Mr. Limon. I will attempt to do it in this way, that that same riaan

is doing just that to-day, but he is paying duty on the price his com-
petitors are paying in the foreign market to-aay. He does not pay
duty on his price.

Senator BARKLEY. He and his competitors are all paying a duty on
a lesser valuation than they will pay on it if the United States
figures are adopted?

Mr. Limn. True.
Senator BARKL-Y. So there is an automatic increase then in the

tariff on every article whose value in the United States is greater
than its foreign value, whether he buys it directly or through a com-
mission house; that is true, is it not ?

Senator Rzw. Obviously.
Senator Eroz. Yes.
Senator Rum. That is just plain arithmetic.
Senator BARKLEY. Yes.
Senator REED. Let me ask you one o.' ivo more questions: I am

very much attracted to the suggestion to have the change to the
American selling price for the foreign article, because it gives us a
yardstick, whether gotten in Canton or South Africa or any place
else like that. But it has no chance of adoption and I think my
colleagues will agree with me, if it is merely a disguised effort to
make a sweeping increase in rates throughout this bill. Some in-
dustries need greater protection to-day than they did in 1922, and
we need not give typical cases, but I do not believe that Congress is
going to shut its eyes and increase everybody blindly. They have
got to show in particular cases what their particular needs are. Now,
Mr. Lerch, how long would it take the experts of the Government,
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whom we have to assist us, to change the list of ad valorem rates in
order to do justice if we change this basis of valuation?

Mr. LERCH. Senator Reed, it is my honest opinion that if this con.'
mittee were to say to-day that they were going to write this bill on
United States value, as we propose it here, that before your hearing
were done you would have the basis upon which to reduce the rates.

Senator REED. Could it be done in a month?
Mr. LERCH. It could be done in two weeks, I would say.
Senator SHORTRImDE. Would it give equal protection to American

manufacturers or dealers or the people?
Mr. LERCH. It would give greater protection to American manu.

facturers.
Senator REED. Because it would prevent fraud.
Mr. LERCH. Exactly. No manipulation. It will have all of its

facts here where we can subpoena into court and cross-examine and
have everything in the open. .

Senator BARHmEY. Then, how long would it take the committee to
hear those manufacturers of articles in the United States who would
come here to protest against a reduction in their rates?

Mr. LE CH. You are going to hear those anyway, I expect, Senator.
Senator HARRIsoN. May I ask you this: Suppose there was im.

portation of some novelties or things that have never been sold in the
United States heretofore, how are you going to fix the United States
value on those?

Mr. LERCH. The same way we always did. It is our last alterna-
tive under this plan and the last alternative under the present law:
Cost of production.

Senator REm. Well, you know what price they are being offered
for sale at in the United States.

Senator HAiIwsoN. But they have not been offered heretofore for
sale in the United States.

Mr. LE CH. The Senator's illustration, as I understood it, is some-
thing never having been sold before or offered for sale before by any-
body, and presumably not being offered for sale now. Let us assume
that some machine built on specifications for some particular use by
a particular party in the United States, and no other demand for it:
Then cost of production. That has always been the yardstick.

Senator KINo. Cost of production where?
Mr. LEECH. Cost of production in the United States.
The CHAIRMAN. There is no incentive, then, in that case for you to

lie about the cost of production?
Mr. LERCH. Absolutely not. And furthermore, we can produce in

court or before the appraiser or the collector or any Government
official and examine under oath those parties who are giving that
cost of production.

Senator EDGE. Mr. Lerch, following the suggestion made by Sena-
tor Reed: If there has been gross undervaluation, as has been indi-
cated by both Mr. Burgess and yourself, under the present system, I
can not follow your reasoning when you indicate that it will not
be necessary to change more than 10 per cent of the ad valoren duties
now existing. If there has been gross undervaluation, and this sys-
tem is going to bring about a fair valuation, certainly the gross under-
valuation has not been limited to 10 per cent.



Mr. LEECH. Well, I do not believe you heard me say "gross under-
valuation."

Senator EDGE. Well, I assume there has been gross undervaluation.
Mr. LERcH. I say manipulation of the market abroad. Manipula-

tion of the market abroad, and fraudulent undervaluation are two
different things. One might result in fraud, but you can never prove
it. For instance, let us take the German cartel. It may very well be
profitable for them to sell the handful of merchandise that they sell
in Germany-that is a controlled market-at one-half the price they
sell it to the United States. That German sale may be just 5 per
cent of their total output. And it may well be that they sell in the
German market at a loss. But that is a freely offered-for-sale price at
which they will sell to everybody in Germany. Now, that governs
the duty in the United States.

Senator EDGE. All right. Then, when you change your system of
valuation to your so-called United States valuation, most naturally
the ad valorem duty on that commodity must be reduced?

Mr. LERCH. Yes.
Senator EDGE. That is exactly my argument. You can not have

the cake and the penny both. I am very sympathetic with the idea
of honest valuations, ascertainable valuations, which apparently can
only be ascertained on this side, but certainly with it must go, as I
see the picture, an absolute rearrangement of ad valorem rates and a
reduction downward pretty much a f along the line if there has been
fraud heretofore.

Mr. LERCH. Well, let us just take one example, for instance, and
that is St. Gall embroidery. That is made for the foreign market.
The same stuff is not sold abroad. That is on United States value
to-day; has been for a long while.

Senator REED. Well, then of course in that case we do not need to
change it.

Mr. LEECH. That is there now. What I am asking for is existing.
And in a great many instances similar facts exist, and the committee
pays no attention to it.

Senator BARKLEY. In order to penalize the dishonest importer who
manipulates his value your plan will also penalize the honest importer
who has honestly declared his valuation.

Mr. LERCH. Not if the committee follows my advice and adjusts
the rate where it is necessary.

Senator BARKLEY. Yes, unless there is a reduction in the rate
sufficient to make up the difference in the valutionI

Mr. LFCH. Exactly.
Senator KING. Well Mr. Lerch, if you adjust your rate as you

want now, or adopt tle American value with reference to the so-
caijed dishonest importer you will tend to penalize in that same
group or that same category the honest importer.

Mr. LERCH. I do not ask you to single out any honest importer or
dishonest importer, but if you will take the value at which it is now
being appraised on foreign value, and ascertain the value that it
would be appraised under in the United States value and adjust your
rate, then you do not have to inquire into it. That can be given you
by %ny appraising official in the United States to-day.
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Senator SIMMoNs. Mr. Lerch, if I understand you, your contention
is this, that in view of the fact that these alternative methods her*
are so adjusted, the appraiser is required to limit the duty upon which.'
ever of the three or four alternatives gives the highest valuation I

Mr. LUoH. No, that is not so. Under the present law, regardless
of whether it gives the highest duty or the greatest amount of duty,
the appraiser must appraise on the foreign avlue, if such exist.
Foreign or export value.

Senator SIMMONS. I am talking about the bill if written as you
want it written ?

Mr. LzcH. Will follow the same plan as the present law.
Senator SIMMONS. Does your proposition contain this provision,

first, the foreign cost, the export selling cost, and the United States
cost, either of those three, and we should select the one which is the
highest?

Mr. LzRCir. No, our proposition is-
Senator SHOatommo. Wat is the present law in respect of those

three bases.
Mr. LocRH. The present law has under bracket 1 the foreign or

export value, whichever is higher. He must compare those two and
take whichever is the higher.

Senator SHoirTmwL Exactly.
Mr. LRC H. Then if neither of those two are present, if they do not

exist under the present law, he goes to United States value. That
thing which we are now proposing as the first or the basic.

Senator SimmoNs. That is the present law.
Mr. LzRCH. That is the present law.
Senator SIMMoNs. Now under your proposition ?
Mr. LmoH. My proposition is to rub out the foreign value and

the export value.
Senator HAnmsoN. The present law goes farther than that.
Mr. LURCH. Pardon mef
Senator HWnsoN. I say the present law goes farther than where

you stop. If neither foreign value nor United States value can be
ascertai !d, then cost of production.

Mr. LEoH. But we have not got that far. I was just answering
Senator Simmons.

Senator SIMMONS. Now your plan is to abandon the first two alter-
natives in the present law altogether.

Mr. LURC. Yes; exactly.
Senator SIMMONS. And to confine the appraiser to the United

States value of the exported article, the selling price of th@ exported
article.

Mr. LURCH. As the basis.
Senator SriMoNs. As the basis. As the basis of what?
Mr. LERCH. Basis for rates in the bill.
Senator SImMONS. As the basis for the application of the rates?
Mr. LURcH. That is right.
Senator SImmoNs. An then you propose to make that the basis

also for making the rate, do you notV
Mr. LURCH. Exactly.
Senator SiMMONS. Exactly. Your theory then is this, that the

thing that you actually compete with in this country is not foreign
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i or the foreign export price, but you actually compete with the
ited States price.

Mr. LERcH. The United States value of the foreign article.
Senator SIMMONs. And that that ought to be the basis upon which

the duty is to be imposed.
Mr. LEiH. Exactly.
Senator SIMMONs. And that duty ought to measure the difference

between the American selling price--that is, the domestic selling
price-and the United States price of the imported article.

Mr. LncH. That is exactly it.
Senator SIMmONS. Therefore, if the American selling price on an

-article is $3, and the exported article is sold in this market for $2,
that is the proposition you have to meet, and the margin, or the
spread is a dollar.

Mr. ECH. That is as I would have it.
Senator SImMoNs. That is as you would have it, and you would

inake the duty sufficient to cover that difference in the selling prices
of the two products ?

Mr. LEECH. Yes, of course, taking into consideration the fact that
there are not exorbitant profits in either place.

Senator SIMMONS. Your theory is at present that a foreign prod-
uct sells very high in this market as compared with the export price
of that product to America. That is your theory, is it not?

Mr. ERCH. I did not understand that question.
Senator SIMmoNs. Your theory is that the usual foreign price, or

foreign export price, is much less than the United States price?
Mr. LEi. No. Mv theory is that in a great majority of cases-
Senator SIMMONs. And that you wanted United States valuation.
Mr. LERch. I do.
Senator SIMMONS. For the purpose of applying the tariff, because

the value, or the basis of the application would be very much
higher. This rate would be higher.

Mr. LEECH. No. I said this, Senator, that in the great majority
of instances the selling price, in wholesale quantities, on the first
turnover in this market of imported merchandise, is very little
greater than the foreign value or export value.

Senator SImmoNs. Exactl
Mr. LERCH. Because, in te great majority of merchandise, it is

on a commission basis of 1, 2 or 3 per cent.
Senator SIMMONS. Your contention was, as I understood you, that

the foreigner made fraudulent representation as to beth the foreign
price and the export price.

Mr. LERCH. No. I say that those two things can readily be
manipulated so as to hold them down.

Senator SIMMONS That made a small valuation upon which the
tariff rates fixed in the bill are applied.

Mr. LERCh. Exactly.
Senator SImMoNs. Now, you insist that you have to compete, not

with that foreign price, but you have to compete with the United
States price of the exported article; and that the rate of tariff
should be adjusted to the difference between the American price and
the United States price of the exported article.
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Mr. LExcH. That is, in substance, correct, Senator. It does not
embody all of my beliefs, and it would take a long while to go into
it, because there are very many elements entering into it. An answer
to that question would have to be conditional, but I am not attempt.
ing to suggest to this committee any policy as to rates. I am
merely stating that it is absolutely fundamental that we have the
basis of value changed to a basis in this country, where it can be
accurately ascertained, and ascertained under oath in our courts,
and after cross examination by our parties.

I admit, as I have several times in response to questions, that
some adjustment of rates will be necessary. There is no question
about that. In a great many instances it will not be, in my opinion.

Senator SHOnMnoL You gave three instances of the three bases
upon which rates are fixed. Won't you pursue the suggestion made
by Senator Harrison Are there others?

Mr. LcH. Yes. For instance, under the present system, and
under the present law, in an instance such as I gave, of the machine
which was made because of specifications, let us assume that there
is a similar machine to that, generally used in Germany. It is
freely sold to everybody. That would pay duty on the foreign
value or export value, whichever is higher.

Let us assume that that machine, now, is not freely offered for
sale to everybody in Germany, and hence, there is no answer to the
two definitions of foreign and export value. In that event you
take the United States selling price.

Senator SHORETmE. Precisely.
Mr. LmtoEr. Or United States value, as it is called in the law.
Senator SHoRTmnm. That means the selling price, though, does it?
Mr. LEEcH. The selling price of the imported article in the United

States.
The CiAamAN. Not American made. Then, assuming that it is

not really offered for sale in the United States--in other words, that
carries with it the assumption that it is not offered for sale any-
where--then, under the present law, we take the cost of production
in Germany. Our proposal is, in that event, that we take the cost of
production in the United States.

Senator Snoao;m. That would be the fourth alternative.
Mr. LzicH. Yes; under the old law; and the second alternative

under our proposal, since under our proposal we have eliminated the
foreign and export value and utilized only the United States value,
the American price, and the cost of production.

Senator SHoommmo. Now, is there any other and further situa-
tion?

Mr. LERCH. No. That is all there is.
Senator GEoaor. Your view is that the United States value is very

near to the true or honest foreign or export value?
Mr. LERCH. Absolutely.
Senator GEoRo. That is what you contend.
Mr. LmCH. Absolutely.
Senator GEoRca And, therefore, you take that as your basis.
The Cm&mwAN. Not to exceed 11/2 per cent.
Mr. LERCH. He said "very near."
Senator GEoRoE. I said "very near."



Mr. Ici. And I assume that he meant it is 11/ or 2 per cent
higher. That, to my mind, is a negligible quantity in basing rates,
but that is a question of policy for the committee.

Senator GoROz. In other words, this proposal is based upon that
assumption?

Mr. LEECH. Yes. Did I answer your question?
Senator GEoRGE. Yes.
Senator BINGHAM. Mr. Lerch, will you tell me why it would not

be practicable to base your valuation on the American selling price
of the imported article, less the duty, less commission, less freight,
insurance, and the cost of handling?

Mr. LEEcH. Why it would not be?
Senator BINoHAM. Yes.
Mr. LzEEH. That is what we are doing to-day, and hence it must

be practicable. My only contention is that those are negligible quan-
tities. They involve a great deal of calculation. In the great major-
ity of instances they are present, if at all, in a negligible quantity.

Senator BIoNHAM. I evidently did not make myself clear. I was
trying to see whether there would not be some point which would
prevent this experimental changing of the rates without actually in-
creasing the duty to the honest importer; and, not being very familiar
with it, I asked this question, Why it would not be possible, instead
of merely deducting the duty, as I understand you propose to do,
from the American selling price, to deduct also the commission, which
may be 1 per cent, or may be 10 per cent, but to deduct it as it
actually is, from that commodity when the assessor levies the duty;
to deduct also the freight, which in the case of jewelry, would be
very small, and in the case of wicker furniture would be very large;
to deduct the insurance, which would be one item of a very small
character if it came over a very safe route, and another item of a very
large character if it came from the South Seas, for instance; to deduct
those things from your American selling price. Then you would
not have to change your ad valorem at all, would you ?

Mr. LREcH. No.
Senator BINOHAM. Why is it not practicable to make that pro-

posal ?
Mr. LERCH. That is practical. However, it does involve a great

deal of investigation to find out whether or not the importer did
pay 1, or 5, or 8 per cent commission. It does involve some calcula-
tion to determine what the handling charges are, and, if they are
negligible, in my opinion they could-e ignored.

Senator BINGHAM. Would that require any more investigation than
is made to-day by the investigators abroad, who attempt, in the face
of great obstacles, to find out what the actual cost is?

Mr. LEECH. No; far less.
Senator BINoHAM. Is that your only objection to it?
Mr. LEacH. Yes. It could be written that way. As a matter of

fact, I would subscribe to the present United States value as written
in the law to-day, as a first plan.

Senator BINGHAM. Does that provide for the deduction of all these
various items?

Mr. LERCH. Yes.
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Senator EdGE. That is the proposition the Senator has made, is it
not?

Mr. Luo. Yes.
Senator HAmusoN. Would the proposition made by the Senator

from Connecticut encourage importations, in your opinion I
Mr. LERCH. I do not think it would have any effect, one way or the

other.
Senator Bixome. From what you have said, I can not see yet why

that method of doing it, if put into this law, would not avoid any
change in the ad valorem, and yet would protect the honest importer
against the dishonest importer.

Mr. LERCH. I think it would.
Senator BzNOHAX. Because, since the whole transaction would take

place here, wo could insist on the books of the buyer and the books of
the seller, and the invoice which actually passed between them, and
would know exactly the cost, not only of the duty, but also of the
insurance, freight, and handling charges.

Mr. LERCH. I should say, Senator, that if we adopt the United
States value as written in the law to-day, it would decrease, to a
very small minimum, the number of rates that had to be changed,
but yet it would not wipe out the necessity for an occasional change
of rate. For instance-,

Senator BINGIIAm. But still it would meet the general objection,
as I understand it, on the part of those who are opposing your
scheme.

Mr. LERCH. It ought to.
Senator BINOHAM. Its effect would be to raise the price a little.
Mr. LERCH. If they are at all fair-minded, I say it would meet that

objection.
Senator SACKETT. You only have one rate of duty now.
Mr. LERcH. Yes.
Senator SAcKT. It is applied both to the foreign value, the ex-

port value, and the United States value.
Mr. LERCH. That is true; and cost of production.
Senator SAoK'rr. And cost of production. It is all the same rate

of duty.
Mr LE CH. Absolutely.
Senator SACKer. Is there any" materail difference between the

amount of duty paid on the specific article, according to which valua-
tion is adopted by the appraiser?

Mr. LERCI. It depends somewhat on the article. There is no ma-
terial difference in the great bulk of merchandise.

Senator SAoixr. And therefore, if you simply eliminate the ex-
port value and foreign value, you would not change the relative
position of the amount of duty that a specific article paid, as com-
pared with the present law.

Mr. LEeCH. Not materially, but there is that exception, which I
want to make clear, of business done in this country on a very high
overhead-for instance, advertising, without which they could not do
business-and then the present scheme permits only a deduction of 8
per cent for overhead, whereas the overhead may actually be 100 per
cent. In that exceptional case the committee would still have to
reduce the rate.
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Senator SACRETT. If they had to reduce the rate in that case, then
the same objection would apply to the present law, would it uot I

Mr. L ECH. Exactly.
Senator SAcKm'r. Which permits the United Sta~es valuation to

be used.
Mr. LERCH. Exactly; and that is why I say it is a question of

policy. For instance, in 1922, those St. Gall embroideries went over
by reason of the passage of that law, from export value to United
States value, but it did not seem to make any difference in the rate.
They did not care about it.

Senator SAcEiaT. Then, if you adopted your plan, and eliminated
the export and foreign value, it would give you an Qpportunity, by
adjusting those minor cases, to make a very much fairer law in the
basis of duties paid by foreign importers, than under the present law.

Mr. LEECH. That is our position exactly.
Senator' BAnzy. There is this difference: Under the present law

the United States valuation is the exception, but under your plan it
would be the rule.

Mr. LERCH. Yes but, for instance, since the French have thrown
out our agent, and we can not get any information abroad as to
foreign value, in France, or in Russia,.for example, where we do not
recognize them, we have to put that merchandise on United States
value. It was always on foreign value, but nobody has changed
any rates that I heard of.

The CHAIRMAw. That is true also of Germany.
Senator GEORGE. I wanted to a;k you this. If you did adopt the

United States value as your basis, there would be, according to your
statement-and manifestly that is true--some necessary downward
revision in practically all items, though it would not be material ex-
cept in a few instances. But you would head in, then, to a general
revision of the tariff, would you not?

Mr. LERCH. I think not. I think, as I say, that I am firmly con-
vinced that the difference between my plan and foreign value or
export value, in the great bulk of merchandise, would be, possibly,
an increase of 11/2 per cent on the present rate. If that is going to
result in a general revision of the tariff, then allow 11/Y2 per cent re-
duction for cost of handling merchandise, or 3 per cenl, if you will.
That is a question of policy.

Senator GEoRo That would be a reduction.
Mr. LERCH. That would keep it the same. If you allow a reduc-

tion from the selling price in the United States of 8 per cent for
handling charges, cost, insurance, and freight--

Senator GEORGE. Would not that affect your rates?
Mr. LERCH. No. It would keep them the same, assuming, as I

have stated-
Senator REED. It would keep the level the same.
Mr. LERCH. The amount of duty collected would be the same.
Senator GEORGE. I am talking about the rate.
Mr. LERCH. The rate could remain the same.
senator REE . Subject to a discount, in other words.
Mr. LERCH. You would just put in the discount that is in the

present United States value* take out cost of handling, and hence
you have gone back to literally the export value.

03310-29--VOL 17, SPECIAL-42

I I



TARIFF ACT OF 1929

Senator HARRISON. Mr. Lerch, I am interested in the observations
you made a moment ago with respect to France, where they will not
permit us to get the French valuation, and Russia. The chairman
suggested Germany as well. You have used, in those instances,
United States valuation.

Mr. LERCH. The appraiser has used that.
Senator HARRIsoN. Then you said you had not heard any great

cry about reducing the rates in those instances.
Mr. LERCH. That is true..
Senator HAPmisow. This bill coming from the House increases

them, instead, in those cases, does it not, on many of the articles?
Mr. LERCH. Not having compared with that in mind, I would not

know.
Senator Ram. One question before we finish that, Mr. Lerch. In

1922 the House passed the tariff act with what was known as Amer-
ican valuation. That is not at all the plan that is proposed in this
drafted amendment which has been laid before us, is it?

Mr. LERCH. American valuation, or the present American selling
price, is used in this plan as an alternative measure only.

Senator REw. But, by American valuation, we understand the
American selling price of the American produced article.

Mr. LERCH. And that is the first alternative in the printed plan
which was proposed here to-day, and before the House.

The CHAIRMAN. I am unalterably opposed to any proposition of
that kind, applying to the rates generally in this biol, as I said here
in 1922.

Senator BEaD. I want to make sure that the proposal now before
us is not the proposal which was adopted by the House: in 1922.
That is correct, is it not ?

Mr. LERCH. It is not the proposal that was adopted in 1922.
Senator EDO. Did you appear before the Ways and Means Com-

mittee with this same proposal?
Mr. LEROM I did.
Senator Raw. When, Mr. Lerch? Before they began consider-

ation or after they had finished?
Mr..LERoC. I was practically the last witness to be heard.
Senator SHowrImOE. After the case was decided?
Mr. LEaC. After all the rate hearings or the schedule hearings

were over, then they gave us one day to talk about the administrative
features. At the _qose of that day I was heard.

Senator KINo. Then the committee went into conference, and for
weeks and weeks were considering the drafting of the bill.

Mr. LERCH. We hope they were.
Senator KINo. Do you mean to say the Ways and Means Committee

were idle during those weeks that the were holding sessions?
Mr. LimcH. No; but I mean to say that so far. as any consideration

of this proposition is concerned, we can not say that they looked
at it.

Senator INo. Perhaps they did not approve of your view at all.
I wanted to ask Senator Reed a question. I understood you to

state that in 1922 we adopted the American valuation.
Senator Raw. No, no, Senator. I said that in the tariff act of

1922 the House adopted what was known as American valuation.
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Senator EnoL And we revised it.
Senator KING. You are familiar with the statement made by the

chairman of the Senate committee, my colleague, on April 24, 1922,
in which he announced the views of the Finance Committee of the
Senate?

The CHAIRMAN. I have just stated that I was absolutely opposed
to it at that time, and I am absolutely opposed to it to-day.

Senator KING. I was just asking if he was familiar with that view.
Senator REED. I do not think anybody suggested it to him.
Senator BINOHAM. I want to get your reasons for striking out the

latter part of old paragraph D, now marked "B," including the
words madee for duty, cost of transportation and, insurance, and
other necessary expenses from the place of shipment to the place of
delivery, a commission not exceeding 6 per cent, if any has been paid
or contracted to be paid on goods secured otherwise than by pur-
chase, or profits not to exceed 8 per cent and a reasonable allowance
for general expenses, not to exceed 8 per cent on purchased goods."
Why would not the adoption of that paragraph, without those words
being stricken out, accomplish what you want to do?

Mr..LzRCH. It will ;but for simplicity-
Senator BINOHAM. Why do you want to strike out those words?
Mr. LERcH. For simplicity of administration, and because I say

that in a great majority of cases that is not needed. In the few
exceptional cases where it is needed it was my view that it would be
much simpler to adjust that rate here and now, rather than have
every appraising officer in every port of the country making that
calculation and having the litigation that grows out o it.

Senator BINOHAM. But if you strike out those words, as you pro-
pose, and the importing concern has a very heavy overhead, spend-
ing an enormous amount for advertising, that would have to be taken
into consideration.

Mr. LEECH. You would have to adjust that rate, but you will still
have to do it, Senator, if you leave that in, because taking out, as
the present law does, the 8 per cent, a reasonable allowance for
general expenses-of course, that would have to cover your adver-
tising and overhead--does not anywhere near cover it. The old
law took part of that overhead and assessed duty on it, and they
took part of your profit, if it was over 8 per cent, and assessed duty
on it.

Senator BINGHAM. Would not your proposal, then, lead to just this
situation, that the more the importer spent on advertising the less
duty he would have to pay ?

Mr. LEEcH. No. Assuming that that finds its way-and I assume
it does-into his selling price, he is going to get it back, and you
would start with the basis of his selling price in the United States,
which is all inclusive. Then. if you do not take it out, he is going
to Say duty on it, is he not, Senator?

Senator BINOHAM. But if he spends a great deal on advertising,
then the rate becomes very high.

Mr. LEACH. Exactly.
Senator CONNALLY. You said that in only about 10 per cent of

these instances would it be necessary to readjust rates.
31r. LEUCH. That is my belief.



Senator CONNALLY. Would you mind mentioning one or two of
the schedules you have in mind, where all these crooked fellows aret

Mr. Lmoo. No; I have not---
Senator CONNALLY. I understood you to say the honest importer

would not object, but it is only the crooked ones that would, and
that on account of that-

Mr. LERcH. What I meant by that was this: I did not answer that.
question in connection with an adjustment of rates, Senator.

Senator CONNALLY. Tell us some or the schedules that you think
ought to be reduced in this 10 per cent.

Mr. LERCH. I will name just one that I happen to know the exact
facts about. Let us take one paragraph-perfumery. They spend
100 per cent of their foreign cost, let us say, for advertising in this
market, and hence you would have to make some adjustment in that.
The present perfumery rate is 100 per cent.

Senator CONNALLY. Do you want to reduce the rate or raise it?
Mr. LEEo. I should say you would have to reduce that rate, but.

that is not because of any crooked competitors, or anything of that
sort. It is because of the economic facts.

Senator CONNALLY. Is that the only schedule on which you think
the rate ought to be reduced?

Mr. LERcH. That is all that I personally know about.
Senator CONNALLY. You are testifying from personal knowledge?
Mr. LERo. Yes.
Senator CONNALLY. What are some of the others included in this

10 per cent. Is it not a fact that you want the rate to stay exactly
as it is and to raise the valuation over the foreign value?

Mr. LEoH. No; I have not said it.
Senator CONNALLY. I know you have not.
Mr. LEEoH. And I never made any intimation of that.
Senator CONNALLY. I know you did not, but I am making the

intimation. Is that not a fact?
Mr. LERCH. I will den it again.
Senator CONN-ALLY. ;What rates do you want to lower?
Mr. LEECH. In any case where it proves necessary; and it is up

to the industry, Senator, to prove that to you. That is a question of
policy for you to decide.

Senator CONNALLY. You have said here that you favor the Amer-
ican valuation.

Mr. LERCH. I do.
Senator CONNALLY. You state that if we adopted the American

valuation on the present rates of tariff or the rates proposed in this
bill, inevitably the rates would be reduced on only 10 per cent.

Mr. LEECH. With all due respect to you, I said "in some minor
instances."

Senator CONNALLY. All right. Tell us those minor instances.
Mr. LEEoH. I say I can not, except the one illustration I gave you.
Senator CONNALLY. Then, if there are only a few minor instances,

your proposition is to leave the rates as the are and adopt the
American valuation, which would have the eect of giving greater
protection to all industries.

Mr. LEECH. I again deny it, and say that I want an adjustment of
tate wherever it is necessary.
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Senator CoNNALLY. But you do not know where it is necessary.
Mr. LERCH. No. That is up to the committee, on proof from the

importer.
Senator CONNALY. The whole thing is up to the committee.
Mr. LmnH. Exactly.
Senator CONNALLY. But you do not give us any light as to where

you. think these rates ought to be reduced, and yet you insist on
raising the valuation.

Mr.LERcH. I will promise you, Senator, that I will give you plenty
of light in every industry I represent. I have not the facts with
me now.

Senator CONNALLy. You do not favor reducing any of the indus-
tries you represent, do you?

Mr. LERCH. Not if I can help it.
Senator THOMAS Of Oklahoma. Mr. Lerch testified that this pro-

posal was sponsored by the tariff league. I would like to have a
statement in the record as to what the tariff league is.

Mr. LERCH. It is an association of manufacturers and producers
in the United States a half century old, consisting of nearly a
thousand producers and business houses which have as their purpose
the education of the public and the interests of the public in tariff
questions.

Senator CONNALLY. The public and this committee, of course.
Mr. LERCH. No; they have not appeared anywhere in any schedule.

I make the only appearance for them.
Senator SHORTRIDGE. The membership of the league is known.
Mr. LERCH. Yes.
Senator HARRISON. Let us put it in the record.
Senator SHORTRIDGE. That would be a good idea.
Senator THOMAS, of Oklahoma. Does the league embrace all classes

of American manufacturers?
Mr. LERCH. Yes.
Senator THOMAS, of Oklahoma. Motor manufacturers, and manu-

facturers of electrical goods?
Mr. LERCH. Every conceivable industry. It is open to the

membership of any American industry.
Senator HARRISON. Do any importers belong to it?
Mr. LERCH. A great many of its members are largely importers;

yes, sir.Senator SHORTRIDGE. Mr. Lerch, quite apart from other features
and points to be considered I gather from your statement that you
think that your plan wouid avoid or prevent frauds now being
perpetrated.

Mr. LERCH. That is its greatest exponent.
Senator SACKETT. Would you apply this United States valuation

to agricultural products?
Mr. LERCH. Yes, sir.
Senator SACKETT. Would it work just as well there, and give them

full protection, as it would in the case of industry?
Mr. LERCH. Absolutely.
Senator SACKETT. And can you use United States valuation in most

agricultural products?
Mr. LERCH. Yes.
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Senator SACKETT. Are there imports of that character that could
be sold?

Mr. LERCH. Yes.
Senator SACKETT. Or would you have to go to the cost of produc.

tion? It would be very difficult to go to the cost of production as an
alternative in agricultural products, would it not?

Mr. LERCH. It is being applied now. For instance, w., have a case
that was tried in the Court of Customs Appeals on i.'ueberry-pie
stock, if you call that an agricultural product, and Cubuu pineapple.

Senator SACKETT. Those are probably canned products, but if you
undertook to apply it on wheat, with the millions of raisers of wheat, to
get at the cost of production, you would find a very wide and almost
impossible situation to arrive at the cost of production.

Mr. LERCH. Not under United States value.
Senator SACKETT. Not under United States value; but take the

alternative, which you still leave in. If that is not available, then
you apply cost of production.

Mr. LERCH. The American selling price first, which is very easily
applied-

Senator SACKETr. And then the cost of production.
Mr. LEeCH. Which you have to do to-day.
Senator SHORTRIDGE. Wheat is on a specific duty, though, Senator.
Senator SACKETT. I am just trying to apply it to agricultural

products to see if it works out.
Mr. LERCH. In connection with tomatoes, for instance, coming

from the Bahamas, there is a case that I actually tried, under the act
of 1913, where they were on an ad valorem basis.

Senator SACKETT. Canned tomatoes?
Mr. LERCH. No; fresh tomatoes in crates. The United States

value was applied there, and it worked perfectly.
Senator SHORTRIDGE. How does it apply to long staple cotton, Mr.

Lerch? Have you devoted any thought to that?
Mr. LERCH. It would apply with great accuracy. It can be very

easily ascertained.
Senator SHORTRIDGE. It is now on the free list, but we hope it will

be put on the protected list.
Senator GEORGE. I understand you could not be absolutely ac-

curate about it, but what percentage or what proportion of our im-
ports now would you say you could not bring under the basis of your
scheme, and give the United States value to?

Mr. LERCH. As I understand your question, you want to know
what would be my estimate-

Senator GEORGE. What percentage of the imports would require
the application of this alternative?

Mr. LEECH.* And not the first principle, of United States value?
Senator GEORGE. No.
Mr. LERCH. Ninety-five per cent would be under the first bracket.
Senator GEORGE. Your idea is that you would be able to value

95 per cent under the United States value?
Mr. LEECH. There is no question in my mind of that at all.
Senator GEORGE. And you would have to apply the alternative

to about 5 per cent.
Mr. LERCH. Exactly.
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Senator SIMMONS. Under the present law, what per cent of goods
imported into this country are upon the !ow and unreasonable basis
of valuation?

Mr. LERCH. That is a rather important question. I would like
to hear it again, Senator. [

Senator SIMMONS. What per cent of the foreign products that are
brought into this market are undervalued?

Senator SHORTRIDGE. Do you refer to the invoice price, Senator?
Senator SIMMONS. Undervalued under the present scheme of

taxation.
Mr. LERCH. Government officials have said-and they said it first

to an investigating committee back in the early eighties-that with
all the vigilance of the special agents, the secret service of the Gov-
ernment, and the customs officials, not more than 60 per cent of its
just dues were collected under the ad valorem rates. That is not
my authority. That was stated before the Senate investigating
committee in 1877. In 1885 it was repeated. It has been often
repeated, right down to date.

Senator SHORTRIDGE. You mean undervalued?
Mr. LERCH. Yes.
Senator SHORTHIDGE. In the invoice, or other prices?
Mr. LERCH. Yes.
Senator SHORTRIDGE. Upon which the importer or the foreign ex-

porter sought to have the rate based?
Mr. LERCH. Yes. The values were low.
Senator SHORTRIDGE. There was an undervaluation.
Mr. LERCH. And when I was a Government attorney in charge of

these valuation cases, there were at least 15,000 cases a year brought
on undervaluation, where the appraiser had found the undervaluation
and increased the value, and they were litigating it.

Senator SIMMONS. You say 60 per cent. When these industries
come up here, industries that are in competition with these under-
valued foreign products, and ask for tariff portection, do they not
base the rate upon which they insist, or the rate for which they ask,
upon this known undervaluation?

Mr. LERCH. No. The rate is based, in all the briefs-
Senator SIMMONS. I mean in the requests.
Mr. LERCH. The requests for rates, you mean?
Senator SIMMONS. The individual or the industry coming up here

asking for further protection, always makes the argument that the
foreign article comes in here undervalued, is that not true'

Mr. LERCH. I think not. I think, if you will read the record before
the House Ways and Means Committee, you will see that those com-
parisons have been made on the cost of production.

Senator SIMMONS. Let me put it another way. In their requests
for specific rates, do they not always have in mind the knowledge of
the fact-and you say it is a fact-that those rates are going to be
applied upon an undervaluation of the foreign product?

Mr. LERCH. I do not think that enters into it.
Senator SIMMONS. You do not think that enters into it?
Mr. LERCH. From the arguments they have used, in the record

that is now before you, it would appear that they are comparing labor
costs, and costs of production abroad and here. In 99 per cent of
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the cases in the briefs filed the suggested rate is based upon a com.
parison of those figures.

Senator SHORTRIDGE. On the true facts.
Mr. LERCH. As they know them.
Senator SHORTRIDGE. Although they may be conscious of these

frauds that are perpetrated.
Senator GEORGE. It is aside from your particular function, but

under this 5 per cent of imports that would not fall under the basis
of American valuation, would you make the Treasury finding final
as to the necessity of applying these alternatives, or would you still
let them have recourse to the court?

Mr. LE CH. Under no system would I make the findings of the
appraisers or the Treasury final.

eator GEORGE. Fine. I agree with you about that.
Mr. LEECH. In no case. It would be a retrogression to the status

of the customs of 1880. There have been volumes written on it.
That is the very thing which led to the enactment of the statute
which gave birth to the customs courts.

Senator HARRISON. May I ask the witness a question? You say
you represent the Tariff League.

Mr. LERCH. Yes.
Senator HARRISON. And that is composed of manufacturers of the

country.
Mr. LERCH. Yes.
Senator HARRISON. Is Mr. Grundy the president of that league?
Mr. LERCH. No.
Senator HARRISON. Is he in it?
Mr. LEECH. Yes.
Senator HARRISON. Is this bill that passed the House satisfactory

to that organization?
Mr. LERCH. No.
Senator HARRISON. They wanted it higher on manufactured articles

generally?
Mr. LERCH. They take no position on the rate schedules. They

are appearing before this committee, as I said-both in the House
and here-on this one phase of the ease.

Senator HARRISON. I am speaking generally. Have they not
gotten out literature saying that the rates are not high enough on
certain products in this bill?

Mr. LURCH. I do not kmow that they have. They have gotten
out literature as to the general character of this bill, yes.

Senator HARRISON. You did not see Mr. Grundy's statement about
the rates on manufactured articles?

Mr. LEECH. I do not know which one you mean.
Senator HAiRISON. The one where he complained about them not

being high enough.
Mr. LERCH. I think he has made some such statement.
Senator SHORTUIDGE. He might well have inade some such state-

ment in regard to certain agricultural products.
Mr. L--~cH. And very many of the industries, or, rather, a number

of the industries that I represent, have made the same statement.
Senator BARKLEY. Mr. Grundy does not claim to represent the

farmers, does he?
Mr. LE CH. I have not heard whether he does or not.
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Senator SIMMONS. Let me ask you one more question. You say
that when the industries ask for rates they base the demand or request
upon the difference in the cost of production here and abroad?

Mr. LERCH. Yes.
Senator SIMMONS. You say that is the rule?
Mr. LERCH. Yes.
Senator SIMMONS. Now you tell us that we really do not compete

upon the basis of the foreign cost, but we compete upon the basis of
an arbitrary price fixed by the importer for the imported article.

Mr. LERCH. Yes. I was stating, in one case, the basis of competi-
tion, and you asked me another fact, as to what the industries based
their comparisons or requests on, and I gave you that answer.

Senator SIMMONS. The United States price of these exported
products is in the main, much higher than the cost of production
abroad, although there may be a little dumping going on in this
country.

Mr. LERCH. I assume it is, because there has to be a profit some-
where. They are not in business for love.

Senator SIMMONS. The rate they are asking for to-day, if your
scheme prevails, would be a rate based upon a competition with the
price of the foreign article sold in the United States.

Mr. LERCH. Senator, I would prefer not to answer that question
and say that I would suggest that the committee use this same yard-
stick that they have always used in determining what rate to put on
anythingsenator SIMMONS. Yes.

Mr. LERCH. The only difference is, put it on United States value.

BRIEF OF CHARLES ROOME PARMELE, NEW YORK CITY

The CHAIRMAN. Mr. Parmele handed me a brief that he asked me
to put into the record, and I will hand it to the clerk to do so at this
time.

(The brief referred to is as follows:)
JUNE 8, 1929.

I am American born, of American ancestry for eight generations, am a pro.
tectionist and for many years have been an importer of an antiseptic of coal-tar
origin, which after importation, I manufacture into various forms for use by the
medical profession.

Every dollar in my business is American money and represents over $100,000.
While I expect and am prepared to meet honest competition, I can not profit-

ably compete against those whose chief weapon is neither skill nor excellence of
manufacture-but is supplied to them by my Government in the form of what I
feel I have the right to call vicious discrimination.

Among the many thousand articles of. commerce, this law discriminates against
coal-tar products only. What specialprivilege should coal-tar products deserve
and which is denied all other products

The affidavit wlich I here attach can hardly be treated lightly or with indiffer-
ence. Many importing manufacturers have not the temerity to openly combat
this discriminatory legislation and thus make targets of themselves. From sev-
eral sources in the trade threats reached me that I would be driven out of business
because of my activity in fighting against the attempted coal-tar embargo when
the present tariff bill was under discussion years ago. And it has been threat-
ened, so I hear, that my present activity will bring punishment upon me by
those who now thrive through the present discriminatory law. This does not
prevent me from placing facts before you and asking your help in wiping from
our tariff act, now under discussion, the American valuation clause which relates
to coal-tar products only and for reasons given.
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One manufacturer stated in my hearing that he would raise his prices to figures
which would make importation entirely impossible. Please realize that the pres.
ent law accepts the verbal statement of the American coal-tar manufacturer as
being absolutely true and without the necessity of evidence in writing and with.
out authority to examine his records. Yet the importer is by inference consid-
ered dishonest and his records are subject to closest scrutiny. This again is
unfair discrimination and special privilege, the simplest statement of the Amer.
ican manufacturer being accepted without any verification whereas mine must
be proven by documentary evidence and my books of records subject to
examination.

I urge that the American valuation paragraphs Nos. 27 and 28 H. R. No.
2667, as now existing in the present tariff law shall be eliminated from the bill
now under discussion and for the reasons which are here stated.

First. As it relates to coal-tar products exclusively and covers absolutely
nothing else, it is therefore discriminatory. American valuation should apply to
all articles of every character or else to none.

Second. It is manifestly prejudicial to strict honesty in business conduct.
Third. It is certainly unfair to those who import products and employ those

products for further manufacturing here.
Fourth. It is in violation of our laws covering restraint of trade where one man

or firm is given the power by Congress to decide the import duty that his com-
petitor shall pay and to place in one man's hands the power to decide whether
another man may or may not be driven out of business entirely.

Fifth. It results in increased cost to the American consumer without stimu-
lating American manufacture-because it does not spur the American manufac-
turer to improved methods or scientific research, which would enable him to pro-
duce goods within reasonable limit of cost.
. Sixth. It is not protection but is in fact an embargo of most unfair sort, when

the importer must pay seven cents a pound and in addition 45 per cent on the
price at which the American manufacturer sells his goods. The American manu-
facturer is now not only protected as to his cost, but is protected as to his profit,
he selling at as high a figure as he pleases, thus forcing the importer to pay 45
per cent, not on American manufacturer's cost alone, but also on his profit. In
addition, he can name as high a price as he sees fit, thus either shutting the
importer out entirely or else making the importer's actual cost even more than
his own selling price.

Seventh. It is most undesirable because it commercializes patriotism and was
enacted as a supposedly patriotic measure upon the false plea made by gigantic
chemical interests that it was necessary in order that we have a supply of high
explosives in case of war.

Eighth. It is more than unfair competition because the importer can not tell
what his goods will cost. He may make a contract (if he be venturesome) with
a foreign firm for a specified quantity of merchandise at a stated price, covering a
stated period. If he in turn makes a contract for delivery in America, he may
through the action of the American producer be ruined financially-

First,'by inability to complete his foreign contract and thus have to pay heavy
damages for failure to purchase.

Second, by inability to fill his American contract, thus suffering not only loss
of profit and loss of overhead, but also pay damages for failure to deliver the
goods.

No importer of coal tar products can tell definitely what his goods will cost
prior to arrival. The American manufacturer decides that for him when the
entry is made at the customhouse and under present conditions can make it
whatever he may see fit. This is not legitimate business--it is gambling pure and
simple and unfortunately it is with loaded dice. CHASE. ROOMn PARMELE.

JUNE 10, 1929.
I hereby make affidavit that an American manufacturer of a coal-tar derivative

was asked by an appraiser as to his selling price. He replied, "$7.50 per pound."
The appraiser thus fixed $7.50 per pound as the American valuation upon which
I had to pay 45 per cent and 7 cents per pound.

I have evidence that he was selling at $6 per pound-in fact, have a letter from
him agreeing to sell to me at $6 per pound. I thus was forced, simply on his
say so, to pay 45 per cent on $7.50 instead of 45 per cent on $6, thus causing me
to pay on an importation of 100 kilos (220 pounds) 67j cents per pound in excess
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of the actual dutiable American selling price. This meant a total of $148.50
paid by me in excess of the honest figure.

I paid 45 per cent (on the valuation $1,650) $742.50. On an honest valuation
($1,320) I should have paid $8594. I thus was forced to pay in excess of honest
duty and simply because of the verbal statement of a competitor, $148.50..

CaAs. ROOME PARMELE.
NEw YORK, N. Y.:

Sworn and subscribed to before me this 8th day of June, 1929.
[SEAL.) EDWARD A. LORENZEN,

Commission expires March 30, 1931. Notary Public, Bronx Couty.

STATEMENT OF J. W. BEVANS, REPRESENTING THE NATIONAL
COUNCIL OF AMERICAN IMPORTERS AND TRADERS, NEW
YORK CITY

Mr. BEVANS. Mr. Chairman and gentlemen of the committee, I
appear for the National Council of American Importers and Traders,
Inc. This council has a large membership, composed of wholesale
and retail merchants located throughout the United States. These
merchants are either engaged directly in importing merchandise or
in dealing in imported merchandise.

We are opposed to any change in the present method of valuation.
We are opposed to American valuation for the reasons stated in our
brief filed in 1922, and for reasons more ably stated by the chairman
of this committee at that time.

We are also opposed to the adoption of the United States value
as the major method of appraisal, because. we believe that the adop-
tion of such a value as a major method will present many of the
difficulties attaching to a United States value.

We object to section 402 as contained in House bill 2667 because
there are embodied in that section some very drastic changes from the
present legislation, from present methods of ascertaining value, that
have lasted for a great many years.

I want to direct the attention of the committee particularly to
paragraph (b) of that section, which is entitled "Finality of ap-
praisal." Briefly stated, that paragraph proposes to make. the
decision of the appraising officer as to the basis of valuation final and
conclusive upon all parties unless an appeal is taken to the Secretary
of the Treasury by the importer, and if such appeal is taken the
decision of the Secretary hall be final and binding upon the United
States Customs Court and the United States Court of Customs and
Patent Appeals.

The CHAIRMAN. In other words, you desire no change in the
existing law as to that?

Mr. BEVANS. No. And my reasons for that, briefly stated, are
these: Now, we have under the existing law a judicial review of
appraisements. An appraisement consists of two questions: (1) a
question of law, and (2) a question of fact.

The- particular value to be taken is a question of law; that is,
whether it is United States value, foreign value, or export value, cost
of production. That presents a question of law. And that question
of law has been decided by a single judge, and there is a review to
three of the judges, and from those three judges an appeal or review
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to the United States Court of Customs Appeals on questions of law
i.ior to the act of 1922 there was no appeal from the United States

Customs Court-that is, from the three judges-in a reappraise.
mentcase. On the question of law if it dealt with the validity of the
appraisement it was taken up under protest after the entry was
liquidated. But Congress in 1922 provided specifically for appeal
to the United States Court of Customs Appeals on questions of law.
This section proposes to transfer that jurisdiction from the court to
the Secretary of the Treasury, an administrative officer.

We believe if this change is adopted an importer will not be able
to get a proper review of these very important questions of law. It
is the duty, of course, of all administrative officers to resolve ques-
tions of doubt in favor of the Government. On the other hand, it is
the duty of a court to resolve questions of doubt in favor of the tax-
pay er.

Importers located at points distant from Washington would be at
great disadvantage, subjected to great expense, and suffer much
inconvenience. The United States Customs Court judges go on
circuit. They travel to various ports of this country. Under this
proposed plan all these reviews would take place in Washington, and
it would be ver difficult for an importer, located, say, in San Fran-
cisco, who would a case before the Secretary of the Treasury,
to produce his evidence by mail; and if he attempted to do it ip

person a great deal of time would be consumed and naturally a greatdeal of expense.
It is a very unusual proposition to take away from a United States

court the right to decide questions of law, leaving to it purely a
determination of questions of fact, and transfer that right to decide
questions of law to an administrative officer. That is certainly a
reversal of the usual order.

Now, we have at the present time four methods of appraisement,
that were gone into here this morning, but I should like to add a word:

First, we have the foreign value or the export value, whichever is
the higher. If neither of these values exist then we have the United
States value as it is called.

Now, the United States value is in theory the foreign value for the
reason that it takes the sellin; price in this country of the imported
article and takes from that selling price the several factors that entered
into it, from the purchase price of the foreign article. That is, it
deducts the expenses of getting the article to this country, duty,
overhead, and profit.

Now, if the actual overhead and the actual profit were deducted
we would in every case get back to the price paid. As a matter of
fact, that is the true basis of appraisement, in my opinion. The
majority of merchandise is bought in open markets of the world, and
the price paid, in my opinion, reflects the correct and true market
value of that merchandise.

We do not get back, however, under United States value, although
that was its theory, to its value, because of the maximum deductions
of 8 and 8. At the time this was adopted perhaps 8 per cent as a
maximum of overhead was ample; likewise, 8 per cent for profit.
But that is no longer true.
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Now, to the extent that an importer on United States value basis
is not permitted to deduct his full overhead, he is paying a duty on
wages paid by him in this country to American labor. I think that
is obvious. To the extent that he is not permitted to deduct his full
profit, being limited by the 8 per cent, he is paying a tax under our
tariff act on his profits in addition to the regular income tax that he
pays.

Any plan of value, and it makes no difference by what name you
call it, that takes the selling prices in the United States and does not
deduct all the factors that entered into that selling price, back to
the foreign purchase price, imposes, as I have just stated, a tax on
American labor and a tax on profits.

In every case an ad valorem duty predicated upon such value will
produce a higher duty, and such rate is therefore increased, as you
can readily see. For instance, a 50 per cent ad valorem duty will be
increased to about 62 per cent if the shift in the value basis is from
foreign value to United States value with the present deductions of
8 per cent and 8 per cent.

If there are no deductions, or only deductions of 8 per cent and 8
per cent and no deduction for duty, that ad valorem duty may be
increased to 80 per cent or more.

So that if any value is adopted other than foreign value it will re-
quire a substantial readjustment of all our ad valorem rates of duty,
in my opinion.

Senator THOMAS of Oklahoma. If this change is made are you pre.
pared to advise the committee as to the percentage of increase gen-
erally throughout the protected commodities?

Mr. BEvAN. What the effect would be?
Senator THOMAS uf Oklahoma. Yes.
Mr. BEVANs. Senator, I can not answer that question until I take

it up with some of our importers.
Senator THOMAS of Oklahoma. I got the impression that it would

be 12 per cent, and is that what you intended to convey to us, that
the increase would be 12 per cent?

Mr. B3&vANs. If you take the average ad valorem duty at 50 per
cent, and that is the figure I use, that would be increased to a little
over 62 per cent, or 62.2 per cent. So that it would be a little over
12 per cent if you considered 50 per cent as a fair statement of the
average of the ad valorem duties. But of course the duties range to
90per cent, and in the proposed act to 95 per cent.

The CHAIRMAN. Go ahead.
Mr. BEVANS. I am particularly concerned in the finality of ap-

praisement-
Senator KING (interposing). In what?
Mr. BEVANS. In the provision entitled "Finality of appraisement."

I have already stated that that is a very drastic change from long-
existing law. And such provision makes it possible for the appraising
officer, and the Secretary of the Treasury, to very materially increase
the ad valorem rates of duty imposed by the act, and because of this
fact the appraising officer, quite naturally, is concerned in getting as
much duty for the Government as he can, and rightly so. Now, his
basis of appraisement is reviewed in a United States court, where they
have all the equipment and all the facilities for hearing witnesses,
cross examining witnesses, making a record, and we have two reviews.

I



Naturally an officer whose decision is to be reviewed by the courts
will be more careful in the basis that he selects. But when we have
the basis of review by an administrative officer, who must resolve the
doubt in favor of the Government, I am firmly of opinion that the
trend will be toward the United States value as the major method
of appraisement.

The CHAIRMAN. I will ask you, then: You want no change at all
as to that? You want the existing practice, the existing law, to
remain on the books instead of having the Secretary of the Treasury
as a final arbiter?

Mr. BEVANS. That is right, Senator Smoot.
The CHAIRMAN. All right, we understand your position.
Mr. BEVANS. And I have suggested that the existing section 402 be

reenacted, but with this change: I am going to suggest or at least I
am preparing a brief which I hope the committee will permit me to
file, on that subject.

The CHAIRMAN. The brief can be filed and will be printed right
following your remarks if you will furnish it to the committee
to-morrow.

Mr. BEVANs. I am going to propose that present section 402 be
reenacted, but in the definition of United States value I want tosuagest--Senator KING (interposing). Wait one minute until I get that sec-

tion of the law. You may now go ahead.
Mr. BEVANS. That would be paragraph (d) on page 102 of the

present tariff act. That a commission, where it is provided that on
merchandise shipped to the United States otherwise than by pur-
chase, may be deducted not to exceed 6 per cent, I am going to suggest
that that be made 10 per cent, for the reason that it is not unusual
for a commission of 10 per cent to be paid by a foreign manufacturer
to his agent in this country. And inasmuch as this United States
value is, as I have stated, theoretically the foreign value, and the
purpose is to work back to foreign value, the true amount of com-
mission should be deducted, and also the profits, and 8 per cent and
8 per cent. That is, profits of 8 per cent and overhead of 8 per cent
in the case of purchased goods.

Senator KING. What is your suggestion there?
Mr. BEVANS. That this maximum be taken out of the act, and that

we be permitted to deduct the actual overhead and the profits that
are usual in the class of merchandise.

Senator KING. That would be rather indefinite.
Mr. BLVANS. I was going to say-
Senator KiNa (interposing). Let me ask you this, if that is not

rather indefinite. _As to the matter of profits, how would yoi ever
determine that without further examination?

Mr. BEVANs. The exact language, Senator King, I was going to
propose is this:

Equal to the profit which is ordinarily realized in the case of merchandise of
the same general character, and the actual general expenses of purchased goods.

There will be no difficulties in proving that. The burden will be
upon the importer to satisfy the appraising officer, or the court, if
an appeal is taken from the appraising officer. And that is the
language that has been used in the provision for cost of production
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in nany tariff acts. There has not been any difficulty in adminis-
tering that section.

Senator KING. What is the objection to the inhibition of a rate in
excess of 8 per cent?

Mr. BEVANS. Well, of course, 8 per cent is too low; 8 per cent is
entirely too low. I do not see how you can fairly decide upon any
maximum, because manifestly there are some classes of imports which
are handled in bulk, on a very large scale, and where the percentage
is not so high. On the other hand, there are a large number of im-
ports, of various articles, where the profits must necessarily be a

hger ercentage by reason of the conditions of the trade m that
particular item or those items. I think we would have no difficulty
m that at all, and I think we would work back in every case to foreign
value, just what is contemplated or was contemplated by United
States value when it was adopted.

Senator SACKY.ETT. How can you determine the profit on an indi-
vidual item when an importer is handling several hundred or several
thousand items? How can you apply an individual profit?

Mr. BEVANS. We would not apply the profit on an individual
article. You will notice the language I suggest here, "on merchan-
dise of the same general character." Now, although I am not a
business man, I think in the conduct of business where a man is deal-
ing in merchandise of a certain character he does not attempt to
segregate his profit or overhead to each particular article. If he is
handling glassware he would not attempt to segregate it to each glass
or bowl. This would constitute one class of articles and on that class
his profit averages so much.

Senator SACKETT. Suppose he is handling glassware and china.
You would have to be able to segregate the china from the glassware
in order to get at it under your theory.

Mr. BEVANS. Under my theory all that the Congress would do
would be to remove those limitations and permit the actual deduc-
tions to be made, and the question of the actual deductions would be
a matter for appraisement.

Senator SACKETT. That would be very difficult if a man were hand-
ling a number of different nom'elated items and he keeps his books
to show his general profit. He might make 1 per cent on some items
and 15 per cent on other items.

Mr. BEVANS. He has to do that to-day under United States value
because he is allowed actual profit with a maximum of 8 per cent.

Senator SACKETT. He can not run over that 8 per cent.
Mr. BEVANS. No, but I am proposing to remove that 8 per cent.

If you are going to allow a man his actual profit when it is, say, 2
per cent, why should not he be allowed his actual profit-if he makes
15 per cent?

Senator SACKETT. Is not that the reason for the 8 per cent, that
you can not get a return of the actual profit?

Mr. BEVANS. No, I think not. I think when 8 and 8 were drafted
in the law they were considered at the time in the usual course of
business, maximum profits and overhead. That has been the law
for a long time.

Senator DENEEN. How could they check a statement of profits
where in some foreign countries at least if not all the people do not
allow them to look at their books?
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Mr. BEVANS. I am talking about United States value. I am not
proposing that in that case United States value be made the. major
method of appraisement or that there should be any change in the
method we have to-day, except where we do have to go to the United
States value that the true amounts of overhead and profit should be
deducted. That is value that is ascertained here, soling price in the
United States. The importer is here. His books are here. So that
there would be no difficulty whatever in ascertaining those actual
figures. We do it to-day. We have to show actual profit to-day,
but when we get to 8 per cent we have to stop.

The CHAIRMAN. Have you the brief that you want to file?
Mr. BEVANS. No, I have not that brief with me, but if I may be

permitted to file it later I will appreciate it.
The CHAIRMAN. If yOU will get it here to me any time to-morrow

I will see that it is printed following your remarks. If you do not
get it here at that time it will be printed somewhere else in the record.
I will see that it does go into the record, but it should follow your re-
marks, and I take it that is what you would desire.

(The brief referred to is included in the body of the general brief
filed by Mr. Bevans and printed on page 94.)

STATEMENT OF OTTO FIX, REPRESENTING THE NATIONAL
COUNCIL OF AMERICAN IMPORTERS AND TRADERS, NEW
YORK CITY

The CHAIRMAN. Mr. Fix, did you appear before the House com-
mittee?

Mr. Fix. No; I did not.
The CHAIRMAN. I did not see your name in the hearings.
Mr. Fix. No.
The CHAIRMAN. I understand that you wanted about 15 minutes.
Mr. Fix. Yes, sir.
Senator REED. Before you start, Mr. Fix, let me make this sug-

gestion: Mr. Chairman, some of the members of the committee have
suggested that all witnesses appearing before us be sworn.

The CHAIRMAN. I would not want to take that up now.
Mr. Fix. I will be very glad to be sworn.
The' CHAIRMAN. Let us decide that later.
Senator KING. I am in favor of it.
Mr. Fix. I should be very glad to be sworn.
The CHAIRMAN. You may proceed, Mr. Fix.
Senator EDGE. Before you begin your statement, let me ask you a

question: You used to be connected with the Government, or were
you in the Government service?

Mr. Fix. If you want to hear my qualifications I shall be glad to
go into them in detail.

Senator EDGE. No, I do not care for the details.
Senator KING. I should be very glad to have him state them briefly.
The CHAIRMAN. I know Mr. Fix very well, and he used to be around

here a good deal in the tariff hearings.
Senator REED. But I should like to know something about his

connections.
Mr. Fix. I was for 25 years an examiner of merchandise.
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Senator REED. At New York?
Mr. Fix. Yes, sir; at the port of New York. I then was put in

charge of the comparative value and rate bureau. It was for the
purpose of creating uniformity in appraisements and classification of
imported merchandise. I was assigned to the Finance Committee in
1909, and I was assigned to the Finance Committee during the
preparation of the present act.

The CHAIRMAN. In 1922?
Mr. Fix. Yes, sir.
The CHAIRMAN. You may now go ahead with your statement.
Mr. Fix. Gentlemen of the committee, you have heard from

witnesses that it is very simple to change a rate of duty from a foreign
basis to the United States value basis. I want to say this: That if
this committee had the time to investigate this question to determine
the spread between foreign and domestic selling prices you would
find that the spread varies according to the character of the mer-
.chandise involved. It is not very hard for any of you gentlemen to
know that if you import a basket or a crate of baskets where the
foreign value may not be more than $10 for the crate, the -packing
charge first represents possibly 50 to 75 per cent of the foreign value.
Secondly, the freight charges, which are at a minimum of cost of
.cubic measurements, would represent anywhere up to 100 per cent.

Senator KING. Do you mean of the value?
Mr. Fix. Of the foreign value. Now, take diamonds, -and that is

a very different thing; I think that the freight charge and the insur-
ance would probably not represent 5 per cent. And I could go on
and name other classes in between which give different spreads, and
which would show that there is no definite formula this committee
-could be offered which would truly show a rate of duty based on
United States value now written on a foreign value basis. So that
if your committee would consider United States value as the major
basis of appraisement it would be necessary, if you wanted to do
justice, to have an investigation made in order to know clearly what
is the actual percentage of expense represented in the importation
.of merchandise of different classes. That is the first question. Andthen--

The CHAIRMnu (interposing). -Could not we find that out by finding
-out what the agent is paid here by way of commission?

Mr. Fix. In the matter of commission-
The CHAIRMAN (continuing). That is all there is involved in this

'proposition. If the commission is 10 per cent, then it is 10 per cent;
,and if the co A ion is 1 per cent, then it is 1 per cent; and if the
commission is 30 per cent, then it is 30 per cent that is involved.

Mr. Fix. I am speaking now of commission, but freight charges
first. The freight charge is not in the form of a commission. The
freight is usually charged on the selling price.

The CHAIRMAN. That is right.
Mr. Fix. Then you go to the next step, and that is what is the

:general expense of the importer. Now there again you have a myriad
-of classes. You have an importer who is the representative of a
foreign manufacturer, who has a little office somewhere and who may
not employ help but sells merchandise that is sold in bulk and of con-
.siderable value, and what is the result? That man can afford to sell
merchandisep on the basis of 1 per cent and make a mighty good living.
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Take another concern that handles a variety of classes of merchandise.
Take Marshall Field & Co. as an example, or Carson, Pirie, Scott &.
Co., and I could name hundreds of others, who have establishments
and employ American labor; who display their merchandise, what is
the general expense of such concerns? It can no.t be less than 20 per
cent, I think, and in many instances a great deal more. Then w at
is the risk involved in the handling of merchandise? That again
involves the character of the merchandise. You might have linens
or cottons, where the value is more or less stable, and the risk involved
is not great. Then you may have articles that are novelties, where
the sale one day may demand the article at any price ani the next
day it can not be sold. So that in all these questions where you at-
tempt to change the basis of valuation you have before you problems
which I, with my long experience, would hesitate to say I could solve.

Senator REED. Suppose we do not make any of these deductions,
but-

Mr. Fix (interposing). Then you would have-
Senator REED (continuing). Would base our duty merely on the

American selling price of the imported article, without any deduction
whatsoever.

Mr. Fix. Well, with the present rates as written in the act, it
would simply prevent importations.

Senator REED. And of course they would have to be reduced.
Mr. Fix. Yes; but a formula of reducal is the unknown factor.

It has been stated here repeatedly that it is simple, that it is easy,
but has anyone ever offered to solve it? Such a formula can not be
offered; there is no such formula.

Senator GEORGE. That would involve a study and consideration
of every article in this schedule.

Mr. Fix. Yes, sir; and the study would be so tremendous that
when your committee was through you would have so many different
phases to consider that you would probably say we better stay on
foreign valuation.

Senator SACKETT. Do not we do that now, in the tlird plan? Do
not we keep it on United States valuation there?

Mr. Fix. Only in the absence of foreign or export price, and you
do it through this method of arrving arbitrarily at the foreign cost.
United States value it might be saidis nothing else but a check on
the integrity of the invoice price. In other words, when an examiner,
as I have done many times, has a doubt as to the integrity of an
invoice, he goes and visits the importer, and I did that, andl saw to
whom he sold the merchandise and the price at which he sold it. I
then made the deductions as prescribed by law, knowing also what
his actual expenses were. When I made that deduction, that is, the
value of the United States selling price, if I found that it checked
with the foreign value, then I knew that the invoice price was true.

Now, if the major method is to be United States value, I want to
repeat-well, I should like to give you an example. I had prepared
some notes, but-

The CHAIRMAN (interposing). Before you go on that matter, you
were here in 1922, Mr. Fix?

Mr. Fix. Yes, sir.
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Mr. CHAIRMAN. You will remember that the House passed a bill
basing all rates in it upon foreign goods as sold in the United States
on American valuation?

Mr. Fix. Yes, sir.
The CHAIRMAN. And you will remember very well that I sat here

for a day or two with the House Members and showed them what it
would mean, and that we changed their bill in this committee, changed
all the rates accordingly in compliance therewith, clear through the
bill. You were here all the time?

Mr. Fix. Yes, sir.
Mr. REED. And how long did it take you to do that?
The CHAIRMAN. Oh, not so long as you would think.
Mr. Fix. They adopted an arbitrary method, a hearsay method.

They said, and I think Mr. Burgess suggested it here-they said that
the expense, I think, would be 5 per cent, with freight, insurance, and
so forth. The gross profit was 33% per cent on cost. And then they
converted a 60 per cent rate, I think it was, to 37% per cent, but
when you applied that 37Y2 per cent to the United States selling price
you found that it was a far greater amount of duty than if you had
taken 60 per cent of the foreign cost.

Senator REED. When the House bill came over here in 1922 it pro-
vided for American valuation.

Mr. Fix. Yes, sir.
Senator REED. And the Senate committee changed that to the

foreign invoice price.
Mr. Fix. Yes, sir.
Senator REED. And converted the whole schedule of rates to meet

that new basis, and raised all the rates from 10 to 20 per cent, I be-
lieve it was.

Mr. Fix. By the formula used by the House committee, in changing
from foreign to United States value-

The CHAIRMAN (interposing). I will say, Mr. Fix, if you will re-
member, we only used that to work to.

Mr. Fix. Yes; that is all that it was.
The CHAIRMAN. That was not final as to the rates we made in the

present law.
Mr. Fix. Oh, no.
Senator REED. To change from the present basis of foreign value

to the American selling price would not involve so great a step as a
change from American valuation to foreign valuation.

Mr. Fix. Ib would involve exactly the same step.
Senator REED. Oh, no.
Mr. Fix. Because you would have to find out-
The CHAIRMAN (interposing). It could not be that, Mr. Fix..
Mr. Fix. It would involve this, a determination of what is tha

usual expense connected with transportation in all the various classes
of merchandise, to start with.

The CHAIRMAN. That we have already had. You take your wicker
chairs, take all wicker work that you have referred to here, and that
has been figured out time and time again. We know just exactly
what it is as to freight, and the cost of goods in 1922. There is no
difficulty in that. As you must know yourself, there is no particular
difficulty in that, because you were here and knew the plan that we
worked out. And it was given here as a plan, as to the figures, as to,
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exactly what they paid, and what the Government knew they paid
in the importation of these goods. I do not see any trouble at all
about that.

Mr. Fix. It would require another investigation to establish present
conditions. As you very well know, conditions have materially
changed. Freight rates are different, rents are different, and so on.

The CHAIRMAN. It has slightly changed.
Mr. Fix. Wages are entirely different. Rents are entirely dif.

ferent. And you have corporation taxes and other expenses of con.
ducting business, which are different to-day from 1922.

Senator REED. And if they were taken into consideration that
would raise the rates, do you mean?

Mr. Fix. There is no formula that I know of that could be used
to transform the rate basis of foreign valuation to United States
valuation.

Senator EDGE. Whom do you say you represent?
Mr. Fix. I represent the National Council of American Importers

and Traders.
The CHAIRMAN. I want to say to the members of the committee

that Mr. Fix has had a great deal of experience, because I have met
him in these matters for many years.

Mr. Fix. I am just taking as an example a foreign value of $1
and adding to it freight and insurance, which may apply to china and
glassware, 15 cents, making $1.15, and then a rate of 50 per cent. I
have taken 50 per cent as the average rate, although the rate on
china is 70 per cent and on glassware is 55 or 60 per cent. The amount
of the duty based on foreign valuation would be 50 cents, and the
landing cost would be $1.75. I have taken 33% per cent on landed
cost, as that was suggested as the proper percentage.

Senator SHORTRIDGE. What is that?
Mr. Fix. Thirty-three and a third per cent is the gross profit.

that makes a total of $2.20. Now if we use that as United States
value, which is so arrived at, and work back to determine what the
50 per cent rate will equal, we will find this: The United States selling
price is $2.20, and I am deducting the maximum allowed under the
present law, 8 and 8. The deduction would be 35.2 cents, making
$1.84.8. Taking off freight and insurance 15 cents, we find that we
have a dutiable value of $1.69.8.. Then dividing by the amount of
the duty, which is 50 per cent, we get a dutiable value of $1.13.2.
So that we have increased the basis 13.2 per cent, and therefore
increased the rate of 50 per cent to 63.2 per cent, using the present
deductions allowed under United States value.

The CHAIRMA. Mr. Fix, do you think that is a fair example of
the goods covered by this bill? You know very well that glassware
is higher perhaps in every detail, for packing charges are greater
while the cost of the articles is very low as compared with the cost
of transportation, not only on the ocean but upon the railroads of
this country. You have always been fair, and I want to call your
attention to that.

Mr. Fix. Yes; and I have been fair in this, because I have taken
15 per cent. I will give you the actual figures if you desire them
showing exactly the cost of transportation as represented by per-
centage of any commodity that you might desire.
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The CHAIRMAN. Oh, no; that is not my point.
Mr. Fix. And we can put it in a form to submit it, or the books,

or whatever you may desire, and show that it is correct.
The CHAIRMAN. I do not think you understand my point. I am

not questioning that, but I am questioning the 15 per cent. Suppose
it was cost of linen, or suppose it was hardware, or almost any other
commodity outside of glassware, and the packing charge would
never be 15 per cent.

Mr. Fix. I have not said that it was. I have taken 15 per cent
as the average cost. I believe when you said a moment ago that you
knew the percentage represented by freight on baskets, that it was
100 per cent, considering that, you will see that I certainly have not
been exaggerating when I say 15 per cent.

Senator REED. Take the illustration that you have given, would
not full justice be done to every honest importer if on those facts we
reduced the duty from 50 per cent to 40 per cent ad valorem?

Mr. Fix. That is very true, but you understand that this is simply
an illustration.

Senator REED. Well, I have taken your illustration and given a"
solution of it.

Mr. Fix. But it does not solve the problem as to every class of
merchandise. For instance, if you take the basket rate, where your
freight item is 50 to 100 per cent, you would have an entirely different
problem.

Senator REED. Then we would cut the duty in half.
Mr. Fix. That would not make a determination of what the per-

centage of freight is on each and every class of merchandise. In
addition, it would require ascertainment of what the general expense
is on the various classes of merchandise, and certainly if the committee
desires that made after full exandnation, there may be a proper form-
ula found. But let me point this out, that if you follow that pro-
cedure in adopting United States value what will be the remedy of
the importer? That is the question. If the United States value
is adopted I prophesy this, that every established house in the United
States will have to go out of the importing business direct.

Senator REED. Why?
Mr. Fix. And substitute in place of that, or buy from the agent

of the foreign manufacturer. Why?
Senator REED. Yes.
Mr. Fix. Because it will be then the effort to reduce the United

States selling price so thqt the duty may be levied on the lower value,
and the only way that that can be done is to eliminate the expenses
now contained in the United States selling price to the greatest ex-
tent, and that can only be done by a transferring of the business to
an agent, who has no overhead or at least very little overhead. Now,
certainly if it is the desire to drive out reputable and long established
houses, why, then, the United States value should be adopted.

Senator REED. That would be a great advantage to the consumer,
would it not?

Mr. Fix. That might be true, but nevertheless that would be the
effect. The representative of the foreign manufacturer will have to
sell his merchandise, and the only charges included in that United
States selling price will be the actual expense of transportation plus
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whatever may be paid the agent, and then the importer, or the so.
called importers of the present, will have to buy from these agents.

The CHAniRMtA. Have you any idea as to what the percentage of
importations is on consignment?

Mr. Fix. It is not a big amount, because the purchase form of in.
voice is used in almost 90 per cent of the cases. I think I am not
exaggerating when I say 10 per cent, and I do not believe it is 10 per
cent.

Senator SHORTRIDGE. Will you state that again? I did not catch it.
Mr. Fix. I do not think that 10 per cent of all merchandise ima.

ported is on consignment; that is, sold to agents.
Senator SHORTRIDGE. Ninety per cent of the imported merchandise

is bought directly from an exporter.
Mr. Fix. Yes, sir.
Senator SHORTRIDGE. Or a manufacturer in a foreign country?
Mr. Fix. Yes, sir.
Senator REED. Do you mean 10 per cent of the dutiable article?
Mr. Fix. Yes, sir; possibly 10 per cent
Senator REED. It is higher than that if you just consider the

dutiable articles which is ignoring th free list.
Mr. Fix. I am only thinking of dutiable articles because we handle

no free articles. Now, in paragraph (3) of the proposed law, United
States value is first defined for such or similar merchandise, and then
the second method of the House bill as added:

If such or similar imported merchandise is not so offered for sale in the United
States, then an estimated value, having regard for differences in quality and
other differences, based on the price at which merchandise, whether domestic or
imported, comparable in construction or use to the imported merchandise, is so
offered for sale; making due allowance in either case for cost of transportation
and insurance, and other necessary expenses from the place of shipment to the
place of delivery, a commission not exceeding 6 per cent, if any has been paid or
contracted to be paid on goods obtained otherwise than by purchase, or profits
not to exceed 8 per cent and general expenses not to exceed 8 per cent, on pur-
chased goods, and, in the case of imported merchandise, for duty.

Now, you will note, gentlemen of the committee, that under this
section of the provision the appraiser can estimate value. If he finds
that such or similar imported merchandise is not really offered for
sale -on date of importation. Now, you will find, gentlemen of the
committee-

Senator SHORTRIDGE (interposing). Offered for sale where?
Mr. Fix. Imported for sale here in the United States.
Senator SHORTRIDGE. All right.
Mr. Fix. The great mass of merchandise is brought over here

because of its novel character, and naturally there must be some
first importations, at which time there can be none freely offered for
such price. So that the appraiser under this section of the law will
go to the estimation of value, and in the estimation of value he shall
compare it with not alone imported merchandise but domestic mer-
chandise, and if he adopts the price of the domestic article he is not
permitted to deduct the duty. Now, let us see what that means: 1
have here, taking the same illustration of $2.20, because I assume
that the price of the competing domestic article will be approximately
the same as the imported article. So I take as the price of the dom.
mestic article the $2.20 which I arrived at before, through adding
charges to foreign cost. I take out freight and insurance, which is
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15 cents and then 16 per cent, which is the maximum allowance, and
the result is that the dutiable amount will then become $1.698. And
this amount is 69.8 per cent higher than the foreign value. So you
have increased the 50 per cent rate to 84.9 per cent.

The CHAIRMAN. Mr. Fix, you take one article and figure it-glass-
ware, for instance-in one case, and then you take another article
that could not possibly fall under that provision of the bill.

Mr. Fix. Oh, Senator Smoot, but it could.
The CHAIRMAN. It can not fall there.
Mr. Fix. All right, Senator Smoot, if you will permit me, let me

show you why it can. Ver recently there has been a great demand
for glassware. Glassware is to-day brought over, and is also made
here, in many different forms. I will give one illustration: To-day
you have the tree made of glass, which is used for table decoration.

hat thing is a new creation; absolutely new. When the first impor.
station arrived, there was no price at which such goods were sold at
time of importation, and consequently the appraiser would go to the
domestic price. Now, there were domestic articles of that character
being made here, and you would have had to take the price of the
domestic article and make the deductions incurred in the importa-
tion of the foreign merchandise; but when you come to duty, because
of the provision of the law which limits deductions to duty only on
imported merchandise, you have then, really just as I have said,
the value of $1.69.8, or 69.8 per cent higher than the foreign cost.

The CHAIRMAN. But, Mr. Fix, you forget in that case that perhaps
on an article which was imported here from Germany, which was
never made in this colintry, that the imported price was much higher
than the article you refer to here, which was $1.15. I mean to say
the higher it is, the value of it, then the rates would be less than you
quote on the dollar article.

Mr. Fix. Oh, no.
The CHAIRMAN. Fifteen per cent of $1 is 15 cents, but 15 per cent

of $2 is 30 cents. It could not be the same.
Mr. Fix. I have proceeded on this theory: These examples are

given because it is assumed, or we have assumed at least, that the
rate of duty equalizes prices. So that if I say an article cost a dollar,
and I add to it charges and duty and our general overhead, which we
figure at 33% per cent, we get to the price of the competing domestic
article. This is fair, I think, because we have taken exactly what
Congress itself fixes as the proper difference, and we have worked up
a price from that showing the price of the domestic article.

The CHAIRMAN. I can plainly see where your dollar article in
glassware figured out the way you did figure it, with the 15 cents
added, and then working back the same as you did there, that it
would be a great increase under the American valuation if that applied
to section 2 of the valuation. I admit that. But I do not admit
that if that item were $2 and a new thing entirely it would fall under
that provision at all, and if it did it would not be the same spread as
on the dollar article.

Mr. Fix. It would have to fall under that.
The CHAIRMAN. .And if that is the case it could not be the same

spread.
Mr. Fix. I am only pointing out to the committee this, and we

will forget the price altogether: Is it fair to say that when you are
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working back from the selling price, whether the price of the domestic
article or of the imported article, that you shall in the one case deduct
the duty and in the other case you shall not deduct the duty? And
particularly for this reason, that the only reason why you fx a rate
of duty is because you deem it necessary because of cost of produc-
tion. So that if the selling price of a domestic article is $2, and the
selling price of an imported article is $1, let us say, and you fix s
duty of 100 per cent, you are equalizing those two things. Now if
you say you shall take United States value of the domestic article, is
it fair to say that you shall not make a deduction for the duty?

The CHAIRMAN. No, and nobody is thinking any such thing.
Nobody wants any such thing.

Mr. Fix. That is the substance of it.
The CHAIRMAN. No, those aro special cases perhaps that would

not be applied once in ten thousand times, or not more than that, or
maybe not more than once in a year.

Mr. Fix. Senator Smoot, I wish I could think that.
The CHAIRMAN. And if there is any change necessary I am per-

fectly willing to go into it more thoroughly and make the change. I
do not want to do anything here to bring about the condition that
you have just described. And taking up the analysis, which was
Eust some particular case and I am perfectly aware of that, and you
have been in the business long enough to point out these little par-
ticular cases that would not be one-thousandth part of the amount
of the importations.

Mr. Fix. But that one-thousandth time might be a very serious
time if it has accomplished an injury.

The CHAIRMAN. If it is unfair, I want to make it so that it is not
unfair.

Senator KING. Mr. Fix, do you concede that it is only once in a
long time, ae my colleague has indicated, or do you claim that it is
general in character anduniversal in application?

Mr. Fix. I think it will be used quite frequently, and for this.
reason: "Such or similar" has been defined by the United States.
Customs Court to mean commercially interchangeable. And it was
stated this morning by Mr. Burgess that in a certain case the United
States Customs Co-art of Appeals did not apply the foreign value
because there was a slight difference, and he said that they should
have used the foreign value even though it was slight.

The CHAIRMAN. But the court decided otherwise.
Mr. Fix. One moment. Following that up just a little further, at.

the present time the appraiser, if he finds that an article is not com-
mercially interchangeable, he can not use the first section of United
States value. .He must go to the second section if he will follow the
law, and consequently he will use the second section quite frequently,.
in my opinion, and that is my theory.

Senator KING. Have you concluded your answer?
Mr. Fix. Yes, sir.
Senator KING. I want to ask you one question which you have not

covered, and I do not know whether you care to answer it or not:
You have been as I understand it connected with the Government
service for many years.

Mr. Fix. For 34 years.
Senator KING. And you are fantiliar withimportations, and so forth..



Mr. Fix. Yes, sir.
SSenatOr KING. Did you find any difficulty in determining foreign

values of imports into the United States?

Mr. Fix. No, sir.
Senator KING. If so, to what extent did you find the difficulty?
'Ir. Fix. As I stated to this committee before, when I had a

(oubt as to whether or not the foreign-market value or the export
price was correct; in other words, when I doubted the invoice price
-stated, and I worked back to United States value, in that way, if I
verified the foreign value, then I understood. And that had to be
done very seldom because as you understand there are hundreds of
imported in the United Stat s, many of them importing identical
merchandise, merchandise that is very similar-oh, there might be a
little spray here or a difference there, but it is practically identical;
and we have P central bureau to which appralsing officers send a
sample together with a statement of the invoice price for verification
by the New York appraiser, so that there is a double check. And if
there is any question, if the New York appraiser has no information
-on foreign value, he will ask for an investigation. So that it is up to
the examiner to determine whether or not he has knowledge of foreign-
market value, and if he has not it is his duty to ask for an investiga-
tion. I think that is being done very thoroughly at the present time.

-Senator KING. Just two or three more questions, and then I am
through: About what percentage of the dutiable imports are pur-
,chased directly by representatives of American houses, like Wana-
maker, and Carson, Pirie, Scott & Co., and others, by sending agents
.and representatives abroad to make purchases there

Mr. Fix. I do not think there is any great percentage, for the
reason that the most of the-

Senator KING (interposing). I did not ask the reason but the
number.

Mr. Fix. I want to explain because I might possibly be misunder-
stood.

Senator KING. I notice in the town in which I live that a number
of business houses send their buyers direct to Europe, and I presume
that same custom prevails in many other parts of the United States,
and therefore I wanted to know what proportion of the dutiable
imports are purchased by American business houses by sending their
own representatives abroaAI for the purpose.

Mr. Fix. I think it is the general policy of all department stores,
and naturally of importers to send representatives abroad for the
purpose of buying. But when it comes to the department stores-

Senator KING (interposing). I did not ask you that, but about
what the percentage is if you have any idea.

Mr. Fix. I should say practically not less than 90 per cent.
Senator KING. I did not understand that 90 per cent of the pur-

-chases were made direct by American buyers. Are they guilty of
frauds, and are they the fraudulent purchasers whom Mr. Burgess
and others referred to, these American buyers who buy direct? Are
.there a number of frauds there? Is there any such amount of fraud
in that connection as indicated?

Senator RKE D. Never heard of any hats coming in with under-
valuations?

Senator KING. Let me get through first.
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Senator BiNGHAM. Right along that line, Senator, if you will
permit me, right in connection with your question, I wanted to ask
whether one does not gain the impression by traveling in Europe
from those one meets and talks with, and from one's own expereinces-.
for I have had it happen to me more than once when buying an article
in an Eurvpean city, that the European merchant offered to make
out a different bill for me to present in the customhouse for the amount
of money I paid--and is it not the case very frequently that a buyer
from an American house, without any suggestion on his part, is
offered a different invoice from the thin that he actually paid?

Mr. Fix. Senator, may I say to you that when you go into a store
to buy in foreign ports merchandise you are buying at a retail price.
The law provides that the duty shall be assessed on the wholesale
price.

Senator BINOHAM. Do you think they ever do that?
Mr. Fix. What the purpose of offering you a different bill is I do

not know. But I can say that if he did offer you a different bill, and
if that bill was cut one-third, you would not be defrauding the United
States customs, because it probably would represent the fair wholesale
price on which duty should be assessed.

Senator EDGE. You say you do not know. Do you not have a
pretty good idea that that is because he wants to make a sale?

Mr. Fix. I can not speak of what is in the minds of others.
Senator.KiNG. Coming back to my question, if I may complete it.

You say that 90 per cent of the dutiable imports are purchased
directly by American business houses in foreign countries?

Mr. Fix. To the best of my knowledge, yes.
Senator KING. Did you in your long 25 or 30 years acting for the

Government experience much difficulty because of frauds or under-
valuation on the part of these American importers?

Mr. Fix. No, sir.
Senator KING. Now coming to the other 10 per cent, did you have

any difficulty in ascertaining the foreign value of the 10 per cent im-
ported by these persons who were agents rather than dealers?

Mr. Fix. No, sir.
Senator KING. What per cent of the imports brought into the

United States were the subject of controversy based upon fraud?
Mr. Fix. I would say not 1 per cent. Thank you, gentlemen.

I ask permission to file a brief later.
The CHAIRMAN. Yes.
Sorlator SHORTRIDGE. For the record it ought to appear that the

Se) ror from Connecticut rejected that improper proposition.
Lkenator KING. I want to ask just one other question. Has there

been any difficulty experienced by the department, or was there any
difficulty during all your years of service in applying the foreign
value provisions of the law?

Mr. Fix. No, sir.
Senator EDGE. When did you leave the public service?
Mr. Fix. 1922, October 15.
Senator REED. You are now import manager for George Brock-

feldt Co., are you not?
Mr. Fix. Yes.
Senator REED. Very large importers in New York?
Mr. Fix. Yes.
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Senator BINGHAM. Do you not think the Treasury Department
ought to make it a little more apparent to tourists who go abroad
that it is entirely legal for them to make their declarations of pur-
chases based on the wholesale prices and not the retail prices which
they have actually paid?

Mr. Fix. Do you mean in the passenger's declaration?
Senator BINGHAM. Yes. You said a few minutes ago that the duty

should be based on the wholesale price.
Mr. Fix. They are under the law. The law specifies it.
Senator BINGHAM. I ask you whether you do not think it is the

duty of the Treasury Department to let the public know a little more
widely when they examine baggage that the passenger should not
declare the retail price, but that the declaration for the purpose of
payment of duty should be the wholesale price?

Mr. Fix. I think the declaration itself shows that. If you will
read the declaration you will find that it is the wholesale price.

Senator SACKETT. DO you not think that the passengers are
charged duty on the actual price they pay?

Mr. Fix. Do you mean as far as the passenger's baggage is con-
cerned?

Senator SACKETT. Yes.
Mr. Fix. Yes; I think so.
Senator SACKETT. You do not think that is the wholesale price?
Mr. Fix. No.
Senator SACKETT. Well then, do you not think, as the Senator

said, that the Secretary of the Treasury ought to spread that infor-
mation, and not allow a passenger to list his things according to the
retail price that he paid?

Mr. Fix. I think so.
Senator SACKETT. Do you not think that would be fair, according

to your interpretation of the law?
Mr. Fix. Yes.
Senator KING. Mr. Fix, my colleagues on my right here and myself

disagree as to one of your statements. I may have misunderstood
what you said and they may have misunderstood. I asked you what
roportion of the dutiable imports were brought into the United

States by American business houses, they making the purchases,
buying their own imports in foreign countries, and you said 90 per
cent?

Mr. ,Fix. Ninety per cent, I should say; but, you see, that would
embrace the entire United States, and my experience was limited to
New York, so I might be a little faulty in my statement. I say
from my experience in the port of New York of 30 years that approxi-
mately 90 per cent of all the merchandise imported is bought directlyby the importer.

Senator KiNG. By the American imporiter?
Mr. Fix. Yes.
Senator SHORTRIDGE. Do you mean through his agent in Europe?
Mr. Fix. Yes.
Senator EDGE. Well, I should imagine there would not be any

other answer to that. If he is an importer he has to have an agent
to buy.

Senator REED. You said that these undervaluation cases, Mr. Fix,
were relatively few and insignificant.
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Mr. Fix. Yes.
Senator REED. Can you tell the committee how much was paid

to the United States by importers and department stores who were
fined for undervaluation of rug importations recently?

Mr. Fix. Senator, that my represent a big amount when you see
it in figures.

Senator REED. Well, how much?
Mr. Fix. But it represents a very minor amount when you take

it as compared to the total collection.
Senator REED. How much was it?
Mr. Fix. I said 1 per cent. There is $650,000,000, if my recol.

lection is right, duties paid in the United States. About $650,000,000.
So that 1 per cent would equal $6,500,000. Well, I question whether
it is half of that, or one-quarter of it. When I said 1 per cent, I
think I exaggerated.

Senator REED. How much was paid? You have not answered my
question yet.

Mr. Fix. I do not know. I have no knowledge.
Senator REED. Oh, you know in round figures?
Mr. Fix. I do not.
Senator REED. Everybody interested in customs matters knows

about that incident of the rugs.
Mr. Fix. I do not know. It may be $100,000. I do not know.
Senator REED. It was a great deal more than that; was it not?
Mr. Fix. I do not know. You see, I have no interest in rugs. It

does not come to my attention.
Senator REED. Is it not a matter of common knowledge amongst

everybody interested in imports?
Mr. Fix. No; I hardly think the department would circularize a

statement of that kind. It might be reported in the newspapers.
Senator EDGE. YOU say you left the service in 1922. Then I take

it that you had no experience as an appraiser or inspector after the
passage of the present act-the 1922 act?

Mr. Fix. Except as I come in contact with customs daily, not as
an official.

Senator EDGE. I mean as an official.
Mr.. Fix. No; not as an official.
Senator EDGE. As you well know, the 1922 act provides an en-

tirely new system of valuation, which is section 402 that has been
referred to so frequently. Then you really have no direct knowledge
as an official whether undervaluations have increased or decreased
under the present system?

Mr. Fix. The system of valuation is no different from that in the
act since the act of 1909.

Senator EDGE. I realize that.
Mr. Fix. In the act of 1890, amended by the section law in 1897,

the United States value section wis included in the act of 1890.
Since that time the method of appraisement has been almost identi-
cal, with the exception that United States value has been adopted as
one of the major methods in the act of 1922.

Senator EDGE. But you have no direct knowledge of just what per-
centage of increase or decrease of undervaluations have occurred
since the present act went into effect?

Mr. Fix. No, sir.
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Senator REED. Mr. Fix, in that rug incident, in that one case do
you not remember that the assessment of, additional duties and
penalties in that case alone amounted to about $1,500,000? . -:: -.(
Mr. Fix. Senator, I have no knowledge, as I said before, what the

amount is., I know there were undervaluations, and I know there
were settlements, but what the amount was I do not know.

The CHAIRMAN. In justice to so many of the witnesses who are
here to-day I must ask that from now on the statements be made
just as brief as possible, and I would like one person, if they can, to
represent all of the witnesses that are here to speak upon one subject.
Mr. Horace B. Cheney, of the Silk Association, desires to be heard
for a few moments. I want to say, Mr. Cheney, that I have looked
over your testimony in the House, and I would not want you to repeat
now what you have said in the House, and if you have anything new
we would be glad to hear it. Make it just as brief as you can. And
I would like also if you could do so that you speak for those who
want to speak here on that same subject.

STATEMENT OF HORACE B. CHENEY, SOUTH MANCHESTER,
CONN., REPRESENTING THE SILK ASSOCIATION

Mr. CHENEY. I am Horace B. Cheney, of Cheney Bros., South
Manchester, Conn., silk manufacturers; and I am the chairman of
the legislative committee of the Silk Association, that represents 90
per cent in value of all the silk goods made in the United States.
There are in the Silk Association some importers who are there for
other community interests than those which I represent. And they
do not always agree with us in that respect. But the domestic in-"
dustry I represent practically.

At the expense of probably balling up my testimony somewhat
I will endeavor to confine myself entirely to those things which seem
to need additional illustration. I forgot to say also that I am a
member of the'executive committee of the Tariff League, which Mr.
Lerch represented this morning, but I appear here for the silk industry.

Mr. Lerch made a statement here this morning which was so lucid
and clear in relation to the legal aspects of the case and the presenta-
tion from the customs point of view, that I shall not attempt to add
anything to what Mr. Lerch said in relation to that aspect of the case..

The testimony you will find cumulatively laying many criticism
on the difficulty of a change of base. We are advocating the United
States value. And at this moment I wish to differentiate clearly
between United States value and American value, a subject which
seems to be very confused in the minds of a majority of people.
The United States value, which we are advocating, is basing the duty
upon the value of the foreign merchandise when sold in the market
of the United States, less the duty paid and such other deductions as
the committee shall determine. The American valuation is basing
the duty upon the cost of or price in the American market of an article
produced in the United States. A very material difference, but I
notice that even such experts as Mr. Fix confused the two continually
in his conversation, referring from one to the other without differeii-
tiating between them.
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The United States value has provided by law certain deductions.
I wish to point out one important fact, which is that the Treasury.
Department in their adminiistration of the law instead of cari"
out the letter of the law have carried a formula which is not practi.
ally provided by law, which is that the deductions will be the maxi.
mum deductions allowed in the law, and not, as the law provides,
whatever they happen to be.
* So that practically a deduction generally in administration is made
of the whole 16 per cent, although the actual facts may be, as in the
majority of the cases of those things with which I am concerned,
perhaps not more than two per cent. So we recommend that those
deductions be eliminated because particularly of that fact. And also
for the ease of administration.

Senator REED. And if that is done you are willing to see the amount
of the percentage of the ad valorem duty reduced correspondingly,
are you?

Mr. CHENEY. Yes and no.
Senator REED. Well, you do not want to have it reduced?
Mr. CHENEY. We do not want to have it reduced.
Senator REED. But in fairness it should be.
Mr. CHENEY. Because I believe that our duties to-day are un-

heard of.
Senator KING. Not high enough?
Mr. CHENEY. Yes. And I will explain immediately why that is.
Senator REED. No; I do not want to get you on the particular

question of duties on silk. We are concerned with the principle,
Mr. Cheney.

Mr. CHENEY. Yes. Well, this is the principle, and is a very
important principle, and has a great bearing upon the subject that
you are discussing.

At present you have a foreign valuation. Apparently in the
minds of the general public that means a definite thing. It does not
mean a definite thing by any manner of means. It means a different
thing with every country of origin from which the merchandise
originates. If you have, for instance, silk laces embroidered in
China you have got an evaluation upon them which is an entirely
different think than the same things produced in France.

Now the silk industry is particularly disfavored in the matter of
ad valorem duties. Years ago we tied to get a substitution of
specific duties for ad valorem and we did have enacted a partial
schedule of specific duties. Those, because of the entire change of
the economic situation in the world, have become inoperative, and
are practically eliminated in toto from the tariff bill to-day. So that
the silk industry, which peculiarly needs definite, fixed duties, has
to depend upon ad valorem duties exclusively for the first time in
the last 30 years or more.

The competition of the silk industry is chiefly a competition with
China and Japan and with France. The majority-you might say
90 per cent of the entire imports of silk goods come from one of those
three sources. Now in reference to those which come from China
and Japan, I defy anybody, even in China and Japan themselves,
with the best of intentions, and the best of information which is there
available, to determine what the cost of production is. There is no

q I
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such thing as cost accounting in our sense of the word, in China and
Japan, and they do not know what their goods cost to produce.
Therefore a differential which will make up for the difference in the
cost of manufacture in China and Japan and in the United States is a
very different thing than a differential which will make up for the
same thing produced in some other country, particularly in Europe.

'Senator KING. Would you permit a question?
Mr. CHENEY. Yes, sir.
Senator KING. There is a wholesale price in China as well as in

Japan for their products, is there not?
Mr. CHENEY. No, sir.
Senator KING. No wholesale price?
Mr. CHENEY. There is not a wholesale price.
Senator KING. Well, is there a price?
Mr. CHENEY. There is a price which varies with each transaction

and from day to day.
Senator KING. I will ask you, is there not a difference in wholesale

prices of manufactures in the United States in various products?
Mr. CHENEY. Surely.
Senator KING. So that you would expect a variation from day to

day, from year to year, and from one point to another?
Mr. CHENEY. Yes, sir.
Senator KING. As we have in the United States?
Mr. CHENEY. Not to the same degree.
Senator KING. But there is a variation here and they have varia-

tions there?
Mr. CHENEY. Yes.
Senator KING. But there is a price, a wholesale price?
Mr. CHE tEY. Not one which can be readily determined.
Senator KING. Well, they sell their goods, do they not?
Mr. CHENEY. Yes.
Senator KING. They sell them at wholesale?
Mr. CHENEY. The great difficulty in that case is that most of the

goods--52 per cent of all the silk goods that are imported come from
Japan to the United States in the form of boiled-out goods, which are
converted here after the are received in this country, and those
goods are almost universally shipped from Japan to the United States
to an agent of the man who made them in China and Japan. There-
fore there is no wholesale price in Japan. There is a price in this
country for those goods, because they are here sold to converters who
change them into the form in which they are going to be used when
they come upon the market.

Senator KING. But an American could go there and buy those
articles?

Mr. CHENEY. He could perhaps. Hewould probably have to pay
a different price.

Senator KING. Well, they are for sale?
Mr. CHENEY. Yes; they are for sale, surely. They are sold all

over the world.
Senator KING. Certainly.
Senator EDGE. But do the United States purchasers buy them

from the local agent or do they as a rule buy them direct?

VALUATIONq 683



TARIFF ACT OF 1929

Mr. CHENEY. In the United States the goods are bought from the
agent of the manufacturer in Japan. - The majority of those goods
are handled by a very few very large honoes.

The CHAIRMAN. Do those houses just finish the goods?
Mr. CHENEY. They do not finish them at all. They just simply

transfer them from Japan to the United States, and in, the United
States they are purchased by individuals who take them and d e
them and print them and otherwise convert them for finished goods.

Senator EDGE. Have there ever been any authentic, records by the
representatives of the department as to the real production cost ih
Japan?

Mr. CHENEY. No; they, themselves, do not know.
Senator EDGE. They would not tell us if they did?
Mr. CHENEY. No; they would not tell us if they did.
Senator SHORTJIIDGE. Why is that, in a word?
Mr. CHENEY. Because there is no such thin as cost accounting,.

in our understanding of the term, in China andapan.
The CHAIRMAN. Do you not have the market price?
Senator REED. There is no market price.
Mr. CHENEY. As I say they are largely a matter of trade and barter

in Japan. They are picked up from small districts around by large
houses, brought into a central place, and that large house distributes:
them to this country.

Senator CouzENS. On what basis do they fix their price when they-
sell them to you?

Mr. CHENEY. They sell them in the United States..
Senator COUZENS. Yes; but you say they have no cost accounting..

It is based on what they pay for them from these little outside sources?'
Mr. CHENEY. In the average I presume; yes, it must be. But in!

E specific instance; no. Because a man will go to one small district
and pick up some merchandise at a sale from the producer. He will
go to another one and pick up some at a different price, and when he.
gets them all together he makes some kind of an estimate of what the
average price of them is, and ships them to the United States for sale.

Senator REED. Mr. Cheney, as between these different foreigft
countries the result of all this must be that there is a great discrimii-
nation between the duties we charge the products of one country
and the duties we charge similar products from another country?

Mr. CHENEY. That is the point I wish to impress deeply upon the
committee.

Senator REED. Let me ask you about that. What is the average,
price paid to-day for common labor in this industry in Japan?

Mr. CHENEY. It varies with female and male iser, but male,
weavers in Japan to-O-y are earning about 50 cents a day.

Senator REEb. Anca what are they earning in the same trade in
France?

Mr. CHENEY. In France they are earning about $0 a week. I
have got all those figures in my brief if you Will let me get it.

Senator REED. This is for purposes of illustration.
Mr. CHENEY. I do not want to give you from memory what they

are, but I will give you the best that I can.
Senator REED. Then as the result, I presume the French invoice,

prices run generally higher than the Japanese?
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Mr. CHENEY. Of course, they generally make different articles than
the Japanese and Chinese.

Senator REED. But When they, are making the same they run
hher?

r. CHNE:. When they are making the same they run higher;
yes.

Senator REED. So we charge a heavier duty against the French
product than we do against the Japanese?

Mr. CiNrinY. That is particularly true of crepes, which come from
both countries.

Senator REED. And if the United States selling value were adopted
as the standard or basis of assessment of duty, the duty would be
the same to each?

Mr. CHENEY. The duty would be the same to each. And that is
the most important point, from my point of view-the United States
value. It does make a common basis for the assessment of duty
without regard to the source of origin of the merchandise.

Senator THOMAs of Oklahoma. You said that there is no cost
accounting in Japan, Mr. Cheney. If that is true is it not a fact
that some of this raw product, so to speak, is sold in this country at
less than cost?

Mr. CHENEY. I am very glad you asked that question. The im-
portation of Japanese goods in the boiled-out condition, which I
said constituted 52 per cent in that one condition of the totp] sportss
of broad silks into the United States last year were imported at an
average price of $6.32 a pound, The cost of the raw silk from which
such goods would have to be made in the United States-the lowest
price of suh material during the year was $5.10, which reduced to the

oiled-off condition, which is the condition in which the goods are
received, would mean $6.80 a pound. Or the price of the lowest
grade of Japanese silk which was current on the market of the United
States was about 50 cents a pound more than the goods after they
were woven. And yet they told us there was no such thing as under-
valuation.

Senator BARKLEY. Are you able to tell'what percentage of the
silks used in the United States are imported and what per cent
manufactured in this country?

Mr. CHENEY. Comparatively speaking, there is a very small per-
centage imported. There are some $800,000,000 worth of goods
manufactured in the United States, and there are about $40,000,000
of goods imported.

Senator REED. Five per cent.
Senator BARKLEY. You are speakin of silks alone?
Mr. CHENEY. Yes; I am speaking o silks alone.
Senator BAHKLEY. What types of silks are imported as compared

to the types manufactured here?
Mr. CHENEY. As I said, 52 per cent of the total imports of silks are

in the form of boiled-out habutais and crepes from Japan. That is
piece goods alone. Now there are velvets and spun yarns and other
forms of silk goods which are not figured into that estimate?

Senator BARKLEY. How does it compare as to quality with domestic
silks?

Mr. CHENEY. It is inferior. Japan and China generally make the
cheapest of silks which are used in the United States.
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Senator REED. That $40,000,000 is foreign value, I presume?
Mr. CHENEY. Yes.
Senator REED. Go ahead with your statement.
Senator KING. I just want to state, Mr. Chairman, that going into

the question of the amount imported, and so on, and the domestic
production, later I shall want to examine this witness or somebody
else to show the profits of the silk manufacturers of the United States,
the members, the capital which they have invested, the dividends
which they have paid, the amount of stock, watered or otherwise and
the development which has been made in the past few years. i am
not going into it now, but will do so later.

Mr. CHENEY. I can give in about five words an answer to anything
that you want to get out of that. There has not been any profit in
the silk industry in the last three years.

Senator KING. Well, we will examine that a little later.
Senator REED. That relates to the specific schedule. We want to

talk about the principle.
Mr. CHIENEY. I will go into that just as far as anybody wantsto ao.

,%nator KING. We will be glad to have you.
Mr. CHENEY. I regret that I could not make a much more swollen

profit statement than I would be able to do.
Senator KING. I have no doubt.
Mr. CHENEY. Now there is one other point I wish to make and

I will quit. Heretofore we have been able, with some degree of suc.
cess, to ascertain foreign values. When I started my investigation
with relation to the present inquiry of Congress I went to every source
of the United States Government-the Tariff Commission, the De.
apartment of Commerce, the Department of Labor, and the United
States Industrial Conference Board-and the Silk Association and
every other source of labor information that I could find, and I got
one,.and only one, reply from all of them: "In the future we will be
unable to supply you with any information except that which can
be ascertained from the official Government publications of foreign
governments in relation to wages and cost of manufacture."

I think I will just rest it on that.
Senator GEORGE. Let me ask you on this point, Mr. Cheney, what

values have they been applying. at the customhouses by the ap-
praisers during the last three years during which you have not made
profits?

Mr. CHENEY. They have been applying very largely in the last
year and a half United States value to the imports from France and
from Europe, particularly from Russia. We have no relations with
R.ussia, and therefore there is no means of ascertaining anything from
Russia. Fraiice has denied us any access to any books or any records.
It is absolutely impossible to get any foreign valuation as a dependable
base from France. The same is practically true of all the foreign
countries.

Senator EDGE. As a matter of fact, our representatives have been
withdrawn from France since 1927.

Mr. CHENEY. They were ordered out.
Senator GEORGE. Are they applying the United States valuation

on imports coming from China and Japan?
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Mr. CHENEY. No.
Senator GEORGE. They are not?
Mr. CHENEY. No; they are not. Except in a very limited way.
Senator GEORGE. I do not know that that is pertinent to this

inquiry, why, but I would like to know.
Mr. CHENEY. I only want to make one plea for the silk business.

You have seen fit to practically exclude Asiatic labor from the United
States, and our chief competitor is Asiatic labor which comes in in
the form of manufactured goods.

Senator GEORGE. You want these goods to go along with them?
Mr. CHENEY. Yes.
Senator SIMMONS. What proportion of these silk goods come from

Asia? You said $40,000,000.
Mr. CHENEY. That is the total imports of all silk goods.
Senator SIMMONS. All?
Mr. CHENEY. There are about 52 per cent of all the broad silks

that come from Japan alone. You will find in my published brief,
which you have a copy of, full statistics in relation .to all of these
questions of where the goods come from, what their amounts are,
the percentages that they make of the whole and any other informa-
tion of that character you will find in most full detail in the statement
that I made before the Ways and Means Committee.

Senator SIMMONS. Suppose the same quality of silk was produced
here as in France, the United States price for that product would be
the same whether the goods came from Japan or from Asia, would it
liot?

Mr. CHENEY. If they are exactly comparable and in exactly the
shame condition that would be true. And it is true in a portion of the
imports. It is not true in all cases because of the fact that the cost
of production in Japan is so much lower than the cost in France that
most of the goods which come from France have some form of addition
to them.

Senator SIMMONS. But they are in the main comparable?
Mr. CHENEY. They are in the main; yes.
Senator SIMMONS. And they sell for substantially the same price

in the American market?
Mr. CHENEY. After conversion. What generally happens is that

the goods that come from Japan come in the unconverted condition,
and those that come from France come in the converted condition,
and in the final condition they are sold for the same price in the
American market.

Senator SIMMONS. You have to compete with that price?
Mr. CHENEY. Yes. And that price is what is preventing very

largely our getting a price which means a profit to-day in the silk
business.

Senator SIMMONS. Upon that basis can you not compete just as
well with the products produced in Asia as you can with the products
produced in France, if they are both sold on the American market at
substantially the same price?

Mr. CHENEY. Not the same articles to the same extent.
Senator SIMMONS. Suppose they are the same. You say there

might be some slight difference. Suppose they were the same, you
would compete against the same price whether the goods came from
Asia or from France?

F,
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Mr. CHENEY. Well, those which come from France come in because
of style value. I I

Senator SIMMONS. Well, suppose they are comparable?
Mr. CHENEY. Therefore the price would not be the same, because

of the style value attached to them. I
Senator SiMMONs. There would be a slight difference in price?
Mr. CHENEY. There would be a slight difference in price because of

the slight style value attached to them.
Senator SIMMONS. But if they were?
Mr. CHENEY. If they were, then the price would be the same.
Senator SIMMONS. If they were, then the price would be the same,

as far as competition was concerned, whether they came from one
country or the other, would they not?

Mr. CHENEY. Yes. Well, now, we succeed in selling a very small
quantity of exactly comparable goods made by us of the same qiali-
ties as come frome China and Japan in our own markets agains
Chinese and Japanse competition solely because of the fact that wet
have outlets which take them because they are taking other things,
and because our gooos are more perfect.

Senator BINGHAM. Mr. Chairman may I suggest that the three
members of the subcommittee on tle silk schedule who happen to
be at this end of the table would like to hear what is going on.

The CHAIRMAN. I think the witness is through.
Mr. CHENEY. I beg your pardon. I hope to have the opportunity

of explaining to the gentlemen who are on the silk committee more
in detail the story of the silk business. I will give you all you will
accept.

Senator CONNALLY. Do you think that the American valuation
gives higher protection or lower protection to the manufacturer?

Mr. CHENEY. I think the United States will give better protection,
because I think that the chief difference is going to be that the duty
will be collected. And I do not agree with the statements which
have been made before that the under valuations are negligible. I
believe that the under valuations are the rule rather than the excep-
tion. Years and years ago I went to Lyons when the first specific
duties were enacted on silks, with my father. He was responsible
for having written them and having them enacted. And I found
Lyons in a turmoil over it. They were very much stirred up. And
father said to them, "Why, those duties are no higher than the
other duties that you had before on ad valorem." They said, "Oh,
they are 100 per cent higher than they were before." He said, "Why,
no, they are not." They said, "Well, we can not undervalue." They
said it perfectly frankly. Made no bones about it whatever. And
that was a large group of the most representative Lyons silk manu-
facturers.

Senator THOMAS of Oklahoma. Mr. Cheney, you said that you
were a member of the Tariff League, I believe?

Mr. CENEY. Yes, sir.
Senator THOMAS of Oklahoma. And an official?
Mr. CHENEY. Yes, sir. That is, I am a member of their executive
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Senator THOMAS of Oklahoma. Do you want the committee to
understand that the Tariff League is proposing this different valua-
ion plan to increase revenue to the Federal Government?

Mr. CHENEY. Why, we are proposing it for a variety of reasons,
chiefly because we believe it will stop undervaluation. Secondly
because foreign valuation has become absolutely impossible, under
the present conditions, of reasonable application. Much more so
than it has been in past years. And thirdly, because we believe that
the prevention of undervaluation will result in better protection for us.

Senator SHORTUIDGE. So the record may disclose it, will you have
the goodness to state in what States or cities are the principal fac-
tories?

Mr. CHENEY. Why, Senator Reed has the honor of having the
largest.

Senator SHOUTRIDGE. Well, for my information you may disclose it.
Where are they?

Mr. CHENEY. The largest portion of the silk business is in Penn-
sylvania.

The CHAIRMA&N. Connecticut and New Jersey.
Mr. CHENEY. Connecticut, and New Jersey comes next. And then

Now York, Massachusetts, and some in the South. There is some in
the West. There is a little in Ohio and Illinois. New Jersey and
Pennsylvania, which I see represented opposite me, are my chief
places.

Senator BARKLEY. What is the basis of the silk produced in the
United States?

Mr. CHENEY. Do you mean where do we get the raw material?
Senator BARKLEY. Yes.
Mr. CHENEY. Chiefly from Japan.
Senator BARKLEY. Is that the product of the silkworm?
Mr. CHENEY. Yes.
Senator BARKLEY. There are no silkworm facilities to speak of in

the United States?
Mr. CHENEY. There is not enough raw silk produced in the United

States in a year to run our factory alone one day.
Senator CONNALLY. How much would that be?
Mr. CHENEY. Why, we run about 2,000 pounds of raw silk a day;

1,500 to 2,000 pounds. It varies.
Senator BARKLEY. In your figures a while ago of the importations

of silk and domestic production did you include in that rayon or pure
silk.

Mr. CHENEY. I spoke only of silk. Rayon is now separated into
separate schedule. I may later on have something to say about rayon.

Senator SACKETT. Could we not reserve these discussions for the
committee hearings on silk?

The CHAIRMAN. Have you finished?
Mr. CHENEY. Yes. Thank you.

STATEMENT OF MATTHEW WOLL, WASHINGTON, D. o., REP-
RESENTING THE WAGE EARNERS' PROTECTIVE CONFERENCE

Mr. WOLL. Mr. Chairman, I represent the American Wage Earn-
ers' Protective Conference. This is an organization of trade unions
international unions, about 20 in number, who are directly involved



in competition with foreign-made commodities. In addition to that
we have approximately 10 cooperating national and international
unions, representing thus over two and a half millions of wage earners
in direct competition with foreign-made commodities.

We come to you to-day with the approval and the support of the
American Federation of Labor under its policy to approve and to
support any of its affiliated organizations interested in tariff questions.

It was rather amusing to listen to the utterances made, and very
entertaining to hear that in all this time thA case of the importers and
the foreign manufacturers and foreign workers was given so much
consideration.

We come here to speak for the millions of wage earners of America.
We come to you in the spirit as expressed by the Ways and Means
Committee in its report that "It is intended to maintain confidence,
encourage industry, foster agriculture, provide employment for our
27,000,000 of wage earners, and promote the continuance of our great
and unusual prosperity."

The committee says:
This bill proposes such changes in the existing law as careful and extended

investigation has found necessary to maintain the American standards. Foreign
competitors have an uncanny aptitude for discovering what goods, wares, and
commodities are insufficiently protected, and attacking them. Foreign labor
is becoming more efficient; it receives less than 40 per cent of average American
wages; it lives on a much lower standard. This is a most important factor in
tariff making.

This is the spirit that prompts us in coming before your committee,
not only to disprove the continuance of the existing method of evalua-
tion or basis of evaluation for duty, but to urge upon this committee
the American valuation principle for the basis of determining the
duties to be placed upon imports.

I think it has been made self-evident here this morning practically
by all speakers, that the present method of valuation-the foreign
method of valuation-places the real factor in the control of foreigners
antC of importers, and not upon American industry or the American
Government. That the rate made determines the selling price,
determines the actual rate to be paid. That there has been fraud,
undervaluation, and other forms of manipulation under the existing
law and the existing method of evaluating imports and placing duties
upo them I think has been made clear to this committee. I shall
therefore not take the time of this committee to practically repeat
what has been stated on that subject.

Whether there is a change in the duty as between the United
States valuation and the foreign valuation, if experts of long service
in the Government can not agree it is difficult for me to say whether
there is or not; But whether there is or not, we feel that there is not
much change between the two systems that have been so clearly men-
tioned here. Because it does accept foreign valuation, although the
first sales price determines the duty to be placed on it. So that there
is very little change between the foreign valuation and the United
States valuation. That is the selling price, wholesale selling price of
foreign-made commodities when brought here, and based on the first
sales price-very little difference. That difference does not spell
any protection to the wage earner.
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We are for protection. We believe that the American market oughtto be protected and the American wage earners ought to be protected.
We believe that the interests of the producers come prior to the
interests of the merchants or the importers.

We find to-day 9, most astounding situation going on in the indus-
trial world. But I think these are factors your committee ought to
give serious attention to.

First of all, we find the mechanization of industry the replacement
of skill the standardization of commodities, the wholesale methods
not only of production but of distribution going on replacing hun-
dreds of thousands of wage earners. Our army of unemployed is
constantly increasing, and I believe it is of first importance that we
protect the American market and give opportunity of employment
to these hundreds of thousands of workers that are unemployed, for
if this army of unemployed increases all industry will suffer and our
whole social life will suffer. So it is first a question of self-preserva-
tion as against the profit-making in all importation of commodities
to compete with or to even lessen the opportunities of employment
in the American market.

In addition to that we find that our international banking interests
have been constantly increasing their loans abroad. For what pur-
pose? The building up of industry abroad, and building it up on
modern basis, on the American industrial basis. Which, of course,
must ultimately result in not only lessening our foreign markets,
but likewise in building up competitors for our own markets.

We find to-day our department stores, or chain stores, who have
nothing to do with investment in the production field who are
purely merchants, and merely buy and sell, and employ iabor only
incidentally a3 clerical help-the lowest paid in our industrial life-
are interested in this question. They want the doors wide open.

Our banks are concerned in this in order to make their foreign loans
profitable to them, caring not what may happen to our industriallife here in America. So it is with the department stores, with the
chain stores, who are little concerned with what happens to our
industrial life. Confining their labor only to their sales force, which
is the lowest paid in industrial life, as a means of making profit in
enterprises which are not productive industries.

So we find these elements are concerned in this question. And we
find this resulting in our industrial life. We find industry laying off
men, closing down their factories, importations increasing. We find
a general citation among the American people that commodities
made abroad are superior to domestic articles. And everywhere we
see the word "imported" as being superior in quality. All tending
just simply to destroy our own industrial life and making for a worse
condition.

More recently what do we find? We find our industrialists going
out with their excess capital and putting it in capital investments
abroad. What does that mean? We point with pride to our exports
and to our foreign markets. Here is Ford and General Motors and
these other people going out into Europe, building their own fac-
tories abroad. For what purpose? To get this lower labor cost-40
per cent of that paid in America. Transportation charges are re-
moved. They are building up these factories abroad first of all to
supply their foreign markets, it is true.
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Senator HAniIsoN. Mr. Woll may I ask you a question?
Mr. WOLL. If you do not mind, Senator, I would like to fii

first. I will not be very long. These industrialists are going abroad
and building factories abroad first of all to supply their foreign mar.
kets. That means a reduction of opportunity of employment of the
workers here, because we have always been ready to believe that the
foreign markets developed by American manufacturers gives employ.
ment to American labor here, and therefore they should be encouraged.
But now we find that having developed a foreign market they are 'no
longer concerned with American labor to supply these demands, but
they are establishing their factories abroad to supply their foreign
markets. And what is true of General Motors and Ford is true of
the General Electric, Singer Sewing Machine, and a large number of
other enterprises. Hence the opportunity for employment of Ameri.
can workers will be lessened.

Now as these European enterprises of these American industrialists
develop, as American capital becomes more interested in the develop.
ment of industries abroad, having filled their foreign markets they
will be anxious to exploit even the American market, which we have
already experienced. The Singer Sewing Machine Co. is one illus.
tration. They closed their Elizabeth plant and just maintained their
other plant for assembling purposes, and manufactured abroad, and
brought their commodities here to be sold as American made com-
modities.

Now those things are going on, and we as wage earners see these
things going on. We are not concerned with the technical features.
We are concerned with the grave situation staring the American wage
earners and producers in the face, and with these developments taking
place we think that this committee, and Congress, should clearly
declare for the American valuation principle, for an increase in rates
in a number of industries where it has been found that American
wage earners and American wages are not protected, and where the
American wage may be destroyed by competition abroad.
i By establishing their factories abroad there is this differentiation
i wages of 40 per cent of the American wages on the average. In
some cases only 10 per cent of American wages. Those figures vary-
ing, of course. Are we going to sit silently by and close our doors
against immigration and let commodities come in and do the same
damage to our wage earners?

Therefore we feel that the American principle of valuation ought
to be enacted into law, and we believe that duties ought to be raised
to give protection. Some might be lowered where there is undue
protection. That is a matter that your subcommittees, I under-
stand, are to take up. This committee now is only taking up the
matter of valuation here.

We are supported in this view by no less a person than the Presi-
dent of the United States, for in his message he stated very clearly
that there should be some other form of valuation given to the Treas-
ury in order to adequately, fairly, and justly administer this important
law meaning so much to our industrial life.

I am concerned about the peoples of Europe, but yet I do not
want to see American standards lowered down to European stand-
ards, and I do not feel that the American people should suffer because
we ought to give some help to European people.
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Then when we look further what do we find after all with reference
to these importations? We are speaking of wholesale prices, of
foreign valuations of United States valuations but what does the
consumer gain by it in the price that he pays? he report that your
committee had four years ago in a letter transmitted by the United
States Treasury, what does it show? That the retail price varies
but little from that of the American retail price. But excessive
profits are made by those who import these commodities. And
they merely maintain their prices just a little lower to compete
successfully with American-made commodities in order to capture
the market and thus enlarge their profits. Why, I do not blame the
American manufacturer for closing down his plant to-day and build-
ing a foreign plant, importing the commodity, and then having a
larger distribution of profits for himself. And that is the situation
we are in.

We find great comfort in the statement made by President Hoover
in his address to this special session of Congress asking that a new
principle of valuation be made. And then when we look further to
see what he really means in that connection we find that eight years
ago, when he was Secretary of Commerce and when he was sum-
moned before the House Ways and Means Committee he was in
favor of the American valuation principle. He was asked if it was
possible to introduce it, and here is what occurred:

Mr. FREAR. If the American valuation system was adopted you do not con-
sider the difficulties of administration insurmountable, do you?

Secretary HooVER. No. I do not presume that anything is administratively
insurmountable.

Now we have all these fancied arguments of those who have been
in the Government service. You speak of the customs court. We
know it only as an importers court, because no one else has any
standing there. I do not want to take up the time of this committee
to give you some illustrations of experiences we have had there, even
though we are not represented in the customs court-we have no
voice there, we have no standing there. But we have been watching
decisions, we have been watching proceedings, and we know what is
going on. And I say tc you very frankly that while in principle I
should not want to give power to one administrator in a great im-
portant matter of this kind, yet from the experience had in this cus-
toms court I would rather trust the Treasury of the United States in
the fixing of a proper rato than oftentimes I would the customs court.

We feel that if this Congress really intends to protect the American
wage earners-because both the Democratic and the Republican
Party have now enunciated that the tariff legislation should be to
equalize the wage factor and protect American wage earners, I say
there is only one basis of carrying that out and that is to take the
American basis of wages, of conditions, as the factor upon which to
estimate the cost.

The last speaker spoke of the lower wage cost and the lower whole-
sale cost in France or Japan as compared with the United States.
The United States, after all, accepts the foreign value and then main-
tains really its favoritism to the country of lowest standards of pro-
duction and places a penalty upon that most advanced nation which
is more fairly treating its wage earners. We find, of course, naturally
that in England they are paying higher wages than in any other foreign
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country. We find next Germany, then Italy, then Czechoslovakia
and so on, constantly going down and down, but with our foreign
evaluation, or with our United States valuation we given incentiv
to the country with the lowest wage standard and the worst industrial
condition-we give them preference to the American market. So
the United States valuation based upon this foreign valuation does
not meet the situation.

We feel that the duty upon all should be alike, and it should be
based upon American cost of production, American selling price.
Of course I realize that such a change would necessitate a rearrange.
ment in the schedule, because we have no desire to place an em.
bargo. We have no desire to stop fair competition. And of course
I think, as the chairman so well stated, that is a practical thing and
it is a possibility. We have no desire to have this committee or
Congress place itself in the position that we are going to close the
doors entirely to all imports. But we do feel that there should be
a greater protection, and that the American principle of valuation
will lend itself to that with the readjustment in the various schedules.

Now I do not know that I could add anything more to this. I
w,- ut to say to you very frankly that this is the first time that
organized labor has taken hold of this situation of its own accord.
W e are not supported by any manufacturer or by any tariff league
or organization. The organizations that are affiliated with us con-
tribute $50 a month for the maintenance of one secretary in this
work. And that is all the finances we have. We have come to
realize this in past years. Employers would come to us and urge
our support in legislation, and we find this, that when it comes to
the finished product, when they are competing with it-oh, yes-
they want a high tariff on that, but everything that enters into that
production in the form of raw material, or even finished commodities
essential to its production, there they want a low tariff. And we
are tired of that.

We want all American labor protected. We do not want specialprivileges given to any. Take the wall-paper industry. That is a
good illustration. The employer and the wage earner joined in
asking for protection, and got it, and thereafter in the matter of the
highest skilled labor connected with it, the print roller, through the
customs court decisions that was brought down so that there was no
protection whatever, and those are all imported from Europe to-day,
and the skilled labor to-day is unemployed.

We know what the manufacturers are doing. They blow hot and
cold. We know that. And we know when men come before you
why they do not give direct answers. It is because they find them-
selves in dual positions, as importers as well as producers.

We come tQ your committee because we are interested in the labor
conditions of America, and we are interested in the industrial life
of our people. We want to safeguard their opportunities of employ-
ment. We see these great changes going on, and we want to meet
them in an orderly and peaceable fashion, but we want the opportimi-
ties for employment protected, and so do we want to see protected the
merchant and manufacturer as well. For while he may gain a tem-
porary advantage by importation, he only destroys the market that
ho must ultimately rely upon.



Senator SIMMONS. Mr. Woll what per cent of the benefits of pro-
tection are passed on to the laboring classes?

Mr. WOLL. Why, it is difficult to say what per cent. Might I give
you one illustration of where we receive no protection whatever, but
where the American valuation principle obtains, and that is in the
coal-tar industry, employing 9,000 men, and half of them getting
mere living, wages. Now, there the principle of the American valua-
tion applies. And we do not say that the tariff itself will ultimately
give. the protection to the workers, because they can only get what
they wring from the man that they are employed by. We have not
yet. found the employer who voluntarily gives away profits to the
wage earners. It is only when competition or forceful action compels
hini to give a greater reward that we get the benefit.

Senator SIMMONS. The answer is that they give you just as much
as you force them to give you?

Mr. WOLL. Yes; but we know this, that despite that fact, if foreign
importation is encouraged, if merchants and manufacturers are
forced to close their manufactures down and bring in importations,
we have no chance to struggle for a greater return in the returns of
industry.

Senator EDGE. You spoke about the employment increasing, follow-
ing it, as I recall, with a plea for greater duty in some cases?

Mr. WOLL. Yes; absolutely true.
Senator EDGE. As I understand it, you do believe that there are

many industrial commodities or some industrial commodities, where
the duty is not sufficient to keep the factories running at anywhere
near 100 per cent?

Mr. WOLL. Absolutely true. There is no question about that.
And I am not concerned about this general cry about no increase
in tariff duties. We know the power of the press. I am in the
printing industry, and we know who are the large advertisers of the
metropolitan press. And if it is not the department stores and the
importers that are the great btk of the advertisers I would like to
know where they come from. And certainly the press is responsive
to its income.

Senator THOMAS of Oklahoma. Mr. Well, the records show that
American exports are approximately $5,000,000,000 annually.

Mr. WOLL. Yes.
Senator THOMAS of Oklahoma. A good portion of that exportable

product is manufactured and is produced by American labor.
Mr. WOLL. Yes.
Senator THOMAS of Oklahoma. Higher rates would probably de-

stroy to a certain extent some of those exports. Has your organiza-
tion given thought to that?

Mr. WOLL. Most assuredly we have. And I tried to indicate to
you thot while we point with pride to our exports, and we seek to
minimize the effect of our imports, because we accept foreign valua-
tion and not American valuation when we estimate our imports-
despite that do we not find industries going out to organize their
factories abroad and making their capital investments abroad so that
our exports are not going to maintain even the happy situation we
are in to-day, regardless of what this committee or Congress may
do on the tariff question.
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Senator TiiOMAS of Oklahoma. Just another question. It has been
admitted here by some witnesses that this proposed change would
raise the price of imports.

Mr. WOLL. The American valuation would undoubtedly raise all of
them. That is, if no adjustments were taking place in the fixation of
the several schedules. And I do not urge that we shall maintain the
rate in the present schedules and simply substitute the American
valuation principle in place of them, thus in a deceptive sense, you
might say, raising the rates. I do not urge that at all.

Senator THOMAS of Oklahoma. Considering that to be true, then it
is proposed in this bill to further raise the rates on imports?

Mr. WOLL. I certainly do urge the raising of the protection of duty
on a number of industries.

Senator THOMAS of Oklahoma. Then this bill would raise the rates
in two ways. First by the change of valuation, second by an increase
of the percentage rate.

Mr. WOLL. The substitution of the American valuation in place
of the foreign valuation can take place by a formula which I am sure
that your committee with its experts, is able to develop, where it
will not need a substantial increase or any increase whatever. The
question of a particular industry which should receive protection is
quite another thing, and I understand you have your subcommittees
for that purpose.

Senator THOMAS of Oklahoma. Your organization would not be
favorable to raising these rates so high as to cut off our exports, would
it?

Mr. WOLL. We certainly do not want to place an embargo on
imports, but we do want a tariff that will protect American industry,
and that will safeguard not only existing conditions of employment,
but enable the hundreds of thousands who are not employed to have
an opportunity for employment.

Senator THOMAS of Oklahoma. You concede, do you not, that we
have to sell abroad in order for foreigners to buy our products?

Mr. WOLL. I quite agree with you that we must have an export
market. But to my mind the American market, which is far superior
to our foreign market, ought to receive first and foremost considera-
tion, and should first be protected before attention is given to the
foreign market-not ignoring the importance of it, but I see the
importance of it dwindling away because these large industries are
merging, and they are going out and establishing their own foreign
plants because they can buy them for a song. They can hire labor at
40 per cent of what it costs here, and supply their foreign markets by
that means.

Senator THOMAS of Oklahoma. Have you a list of American in-
vestors who have built factories abroad?

Mr. WOLL. I have no list here, but that information can be olktained.
Senator THOMAS of Oklahoma. Could you get that information

for us?
Mr. WOLL. I will be very glad to.
Of course, the tariff sets up other reactions. If Europeans are

anxious to get into the American market, let them invest their
money here. Let them put up their factories here, and let them
employ American labor. The doors are open to capital always.
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Senator REED. You have been talking about the foreign wage level
being 40 per cent of ours.

Mr. WOLL. Yes.
Senator REED. My impression was that it was not as high as that.
Mr. WELL. That is the average. If you take China and Japan, it

is about 10 per cent.
Senator REED. I was thinking about Belgium, Czechoslovakia,

Yugoslavia, and Italy.
Mr. WOLL. England is the highest wage nation of the European

and Asiatic_ nations. Next in order comes Germany; next follows
France, and then Italy and Czechoslovakia, and so on down the
line. When I say 40 per cent, that ig the finding of the Ways and
Means Committee as to the average of the lowest and the highest.
In China and Japan you will find it about 10 per cent, or even less
than that, of the American wages.

Senator SHORTRIDGE. I want the committee to know this, Mr.
Woll, that at my suggestion, after a discussion with him, our Secretary
of Labor set Mr. Stewart, who is in charge of that branch of the work
of his department, to work gathering authoritative data concerning
the wage scales in practically all the nations of the world. The Senate
authorized the publication of that study, and I am informed here
within the last few moments that the Public Printer will issue that
document in the course of a few days.

Mr. WOLL. It will be an astounding document, I dare say.
Senator SHORTRIDGE. I propose to invite the earnest attention of

this committee and of the Senate, and of the Congress, and of the
country, I hope, to that document. I venture now to say that the
general average of wages paid to labor in all the handicrafts and all
the branches of human labor in other countries. is far less than 40 per
cent of our wage scales.

Mr. WOLL. There is no question about it. I am using the figures
of the Ways and Means Committee.

Senator SHORTRIDGE. Precisely; but I was astounded and shocked
and perhaps grieved, to note the wages paid to laboring men and
women in other countries of the earth.

Mr. WOLL. And you would be still more astounded if you took into
consideration the hours of labor, and the home work done, as com-
pared with the conditions prevailing here.

Senator HARRISON. Would you not still be astounded if you took
into consideration the enormous profits certain manufacturing inter-
ests have made, and the small amounts of profits they have given to
labor?

Mr. WOLL. If the protective tariff to industry could be regulated
according to the benefits distributed to wage earners, and if such a
system could be developed, we would be heartily in favor of it. There
is no question about it. As I have tried to indicate before, our return
for services rendered in industry is only what we can wring out of
industry, and what competition between employers for labor com-
pels them to give.

Senator KING. In determining wages, necessarily you must take
into account the price levels, must you not? That is to say, in coun-
tries where there is a lower wage but the commodities of life which
the wage earner purchases are very much less, that also must be taken
into consideration.
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Mr. WOLL. But what consolation is that with the American wage
earner?

Senator KING. But, when you are instituting a comparison, you
have to take into account the price levels, do you not?

Mr. WOLL. There is no question about that; and if I were to com.
pare the social life of the Ameican worker with that of the foreign
worker, I could not be guided entirely by the amount of wages paid,
because the exchange rate might be different. But when I study the
competition of American labor with foreign labor, it is of little conso.
lation to me that he can purchase more with his centime than we can
with our penny.

The CHAIRMAN. That is not'true. He can not purchase very much
more of the necessities of life than he can in this country.

Mr. WOLL. Even allowing for the slight difference in exchange.
Senator REED. And the man out of a job does not care what the

price level is.
Mr. WOLL. The man who is working to-day, and is laid off because

of competition from foreign-made goods does not quibble about the
principles involved, or the technicalities; He knows he is out of a
job, and he is wondering where he will get a job. He has given all
his life to that skilled training, and he just goes on the human scrap
heap. That is the reason for the great agitation for taking care of
men who have reached the age of 40, which industry will not employ,
because they can find younger men, in the prime of life, to produce.
I say we have serious problems confronting us. As to our home
markets, we want them protected, first of all, and that is the way we
think it can be done.

Senator EDGE. You emphasized the importance of protecting the
home market. I agree with you. That represents about 85 per cent
of our products, does it not?

Mr. WOLL. I can not give you the exact ratio, but suppose it is
85 per cent. It is constantly lessening. If you go to the department
stores to-day, or the chain stores to-day, or go to any stores, you will
find the shelves filled with imported articles. Where they can sell
them because they are imported, they will maintain the emblem on
them. Where they find they will meet with opposition, they find a
ready means of taking the markings off, in order to deceive the Amer-
ican buying public.

Senator EDGE. I am merely emphasizing that as one of the neces-
sities for further protection.

Mr. WOLL. There is no question about it.
Senator HARRISON. I did not understand you to say that you

indorsed all the increases carried in the House bill.
Mr. WOLL. I can not say that I indorse all the increases. Various

organizations appeared before tke committee and presented their par-
ticular demands and peculiar requirements. I can not answer for the
various industries, because I am not familiar with the details, but that
has been done by the respective industries involved, who gave the
wage rates conditions of employment, and opportunities of the in-
dustry, and what has taken place.

Senator SIMMONs. I understand you are in favor of increased duties
wherever it is necessary from your standpoint?

Mr. WOLL. Yes.
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Senator SIMMONS. You think you are also in favor of United States
valuation.

Mr. WOLL. American valuation.
Senator SIMMONS. Because you think that will increase the pro-

tection.
Mr. WOLL. No. I say there that you can regulate the schedules on

the particular items so that there will be no increase, but we say this,
that if one set system is adopted, as conditions change it will make it
possible, as industry develops for industry itself to meet that situa-
tion. It may mean that the duty will go down, because if the Amer-
ican selling price goes down those foreign competitors would get that
advantage automatically.

Senator SIMMONS. Then, you are not in favor of the American
standard selling price.

Mr. WOLL. Not the United States value; no.
Senator SIMMoNs. You are not in favor of that. You are in favor

of the American price.
Mr. WOLL. Yes; to accept the American cost of production and

American means of production as a standard.
Senator SIMMONS. You think that if you should apply to that the

rates carried in the House bill it would not materially increase the
duties?

Mr. WOLL. I say, if you accepted the schedule in the existing law
and substituted the American valuation principle to-day, it would
increase the duties. For instance, some commodity might be in-
creased 100 per cent.

Senator SIMMONS. Would it not very largely increase it?
Mr. WOLL. In some instances it would be very large. In some

instances it would go over 100 per cent. But suppose here is a com-
modity where the American valuation would increase the duty 100
per cent. Then it is a simple matter of revising the schedule so as
to put it on a par with what it was before.

Senator SIMMONS. Therefore, if we adopt the American valuation,
you are in favor of-

Mr. WOLL. Readjusting the rates so as to meet that situation.
Senator SIMMONS. The rates must be lowered.
Mr. WOLL. Yes.
Senator KING. Are you still in favor of the repeal of the Sherman

antitrust law and those other laws against monopolies?
Mr. WOLL. Certainly, because I think they have been inefficient

and ineffective.
The CHAIRMAN. Mr. Henry Scheel. Mr. Scheel, did you want to

speak on valuation?
Mr. SCHEEL. Valuation, yes, sir.
The CHAIRMAN. Just confine yourself to that.
Senator HARRISON. Mr. Chairman, is the opposition going to be

heard?
The CHAIRMAN. We will hear it all.
Senator EDGE. We heard four different viewpoints of six different

witnesses.
Senator HARRISON. I did not know how the chairman was taking

them.
The CHAIRMAN. We have had opposition here this afternoon.
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Senator EDGE. This gentleman was opposed to United States
valuations.

STATEMENT OF HENRY VAN RIPER SCHEEL, REPRESENTING
BOTANY WORSTED MILLS, PASSAIC, N. J.

Mr. SCHEEL. Mr. Chairman and gentlemen, I am vice president of
the Botany Worsted Mills, and have been for a number of years an
officer of that company. I am an engineer by training.

I speak out of the background of the woolen worsted industry on
the matter of valuation, because, contained in the situation of tho
woolen worsted industry are elements of valuation which I have
analyzed as per the sheet which I have asked to be passed around.

The CHAIRMAN. Do you want that sheet printed in the record at
this point?

Mr. SCHEEL. Yes, sir.
The CHAIRMAN. Give the stenographer a copy.
(The statement referred to is as follows:)

Analysis of the several systems of levying duties, which are the protection of American
manufactures

Spec!.
Speol- fl epro,

Foreip United Amer- flcspro. ,ot,
value States lean portion. labora laborale value value ato to ne.

base for base for base for Ameri- sin
adva- adva- ad va- can con- differ.
lorem orem lorem version er.

costs super.

ItesponsibJiitiespartly or wholly outside the direct Jurisdistion
of the United states ............................... X ................

Responsibilities entirely within the jurisdiction of the United
States ........... .................................................... OK OK OK OKIntentional undervaluations .............................. X .........

Unintentional undervaluations ......................... X ................
No undervaluations .................................................. OK x OK OK
Discrimination in favor of Low.Standard-Living.Countries .... X X ............
Equal duties (protection) on same goods irrespective of costs or

values In exporting countries .......................... ........ ........ O OK oKo
Variation in degree of protection to American labor and menu.

facturing depending on vagaries in price of wool .............. X X X
No vgrlations due to changes in price of wool................................. O
Importers' selling prices vary with foreign costs, I. e., foreign

standards of living ........................................... X X X X
Foreign low-standard-of-living costs partially corrected for ..................... ......... i

Mr. SCHEEL. This is an analysis of several systems of levying
duties. We are familiar with ad valorem duties on foreign value, on
United States value, and on American valuation. I am here to sug-
gest and to recommend including specific duties, for reasons that I
shall refer to in a minute, that is, specific duties proportionate to the
American conversion costs, and, as a fifth alternative, for the sake of
including it, I mention specifics proportionate to the American con-
version costs with labor conversion differentials superimposed, those
being theoretical additional amounts that would be levied against
Japan, for example, in larger amount than against Czechoslovakia,
all relatively to England.
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It may sound ridiculous to suggest that a theoretical something
should be superim sed, but it is no more ridiculous, I submit, than
the fact containe-in e present law, where, in proportion as the
foreign value is lower, the duty is lower, and the protection to the
American manufacturer works "in reverse." In other words, as
against the country where he needs protection most under the present
system, he gets it least.

There are a number of questions that might be asked about each
-one of these duties. The first one, it seems to me, is, where is the
responsibility? Is the 5eeponsibility partly or wholly outside the
direct jurisdiction of the United States? That is true of foreign
valuations. It is not true of the other forms at the head of columns
:2,3 ,4, and 5.

How about undervaluations? There are intentional undervalua-
tions, and there are unintentional undervaluations. They are possible
under foreign value. They are not possible under any of the other
forms.

How about discrimination in favor of the low-standard-of-living
countries? I talk from the background of the woolen worsted
idustry, as to which there is substantial production in nearly all the
countries of the world--in the immediate future about to be competi-
tive with our industry to a larger extent than even we who are in it
r4dize. There is in that situation contained discrimination in favor
,of the low-standard-of.living country. The discrimination is carried
in favor of the low-standard-of-living country as regards ad valorems
on foreign value and ad valorems on United States value; not so on
American-

The CHAIRMAN. I think you have covered that very well in your
statement before the House, even better than you can at this time,
this afternoon.

Mr. ScHia. Except, Mr. Chairman, that I did not refer to spe-
cifics, and could not at that time. That is what I am leading to.

The variation in the degree of protection to American labor and
manufacture under any ad valorem system, is dependent upon the
vagaries in the price of raw wool in our industry, and that obtains in
several other schedules .also. If I may show to you a graph that
indicates the way that wool has changed in -value, you will see exactly
what I mean.

When the present law, the act of 1022, was under consideration,
•iue were as th were in 1021, here [indicatin]. Since that time
the value of wool has gone up, and to-day it is down here again
indicatingng, and there are more people who think that wool is going
down in 1,ice in -the next 4our or. eight yeame than there are who
think &hat ww4 is going up in price.

I submit that the protection enjoyed by dhe unprofitable woolen
worsted'induty has been in spite of an ad valorem protection which,
in fact, has been large than was intended by Conressin 1921, be-
cause, when wool goes up 40 to 70 per cent, the price of the foreign
article goes up, the forein value goes up, and the pirtection enjoyed
by the American manufacturer as a manufacturer automatically goes
up. The reverse is true when the price of wool goes down. The
foreign value and the American value, and the United States" value
go down, and the protection to the American manufacturer as a
manufacturer goes down.

63310-29-vo. 17. S1 '%VAL---45
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As an officer of our company, I have spent a good deal of time on
this matter, because we realize that it is extremely important to u

Senator BARKLEY. Are you speaking of raw wool there?
Mr. SCHEEL. Yes; raw wool and tops, which run in proportiD.

I have the same thing for wool here.
Senator BARKLEY. I am curious to know just what the relation i

between the depression in the price of raw wool and the depression
in the profits, hnd the protection of the manufacturer, who does not
produce raw wool, but who uses it.

Mr. SCHEEL. You see, if the American manufacturer buys wool, he
buys wool in substantially fixed proportion to the world price. F
protection is set by the value of the foreign article. The forei
article depends for its value on two things, a lower conversion cost
abroad, and whatever the price of wool is.

For instance, the foreign value is a dollar. The conversion codt
portion of that is, say, 30 cents. Wool cost then is 70 cents. I
wool goes down 10 per cent, then the foreigners wool cost is 7 cents
less, and the foreign value is demonstrably 93 cents instead of a
dollar. The duty has been 50 per cent. Fifty per cent duty on 93
cents foreign valuation is three and one-half cents less protection to
the American manufacturer than it had been before. Do you follow
me on that?

Senator BARKLEY. Yee; but when the duty goes down-
The CHAIRMAN. But he buys his wool for less money.
Mr. SCHEEL. Exactly.
The CHAIRMAN. Then he is not hurt.
Mr. SCHEEL. Oh, yes; he is.
The CHAIRMAN. Not at all.
Mr. CHEEL. He is, because 50 per cent of the foreign value of the

cloth is less.
The CHAIRMAN. That does not make a particle of difference. He

gets more than that in the decrease in the price of his wool.
Mr. SCHEEL. No.
The CHAIRMAN. You can not tell me anything about it. I have

made more wool goods than you have.
Mr. SCHEEL. Let me say it over again. Let us take a foreign value

of a particular piece of goods, in which the wool costs 70 cents, and
the conversion cost is 30 cents. That makes a foreign value of $1.

The CHAIRMAN. On the cloth.
Mr. SCHEEL. On the cloth. The protection to the American manu.

facturer is the ad valorem duty, 50 per cent of the foreign value, or
50 cents. If, now, wool goes down next month, and is 10 per cent
less next month, then the foreign value is not 70 plus 30, but 63 plus 30,

The CH4IRMAN. But the woolgrower gets his 31 cents a pound on
the scoured basis just the same.

Mr. SCHEEL. Exactly, but the American price goes down also. The
foreign price goes down. That is true, but the manufacturer doei not
get that. I am speaking for the manufacturer.

Senator HARISON. The chairman is speaking for the woolgrower.
Mr. SCHEEL. The manufacturer is the woogower's best friend,

because unless American woolen worsted manufacture runs,,there is
no market for the American woolgrower's wool.

Senator SHORTRIDGE. That is correct.
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Mr. SCHEEL. The compensatory of 31 cents, or'45 cents a pound
on the cloth, is the difference between what the American has to
pay and what the foreigner has to pay for his wool. The protection
to the man who buys wool and converts it into top, yarn or cloth is a
percentage of the foreign value, and that depends, in large part, on
the value of wool.

The CHAIRMAN. Like everything else, it depends upon the world
market.

Mr. SCHEEL. Exactly. I, as an officer of our company, have been
studying this matter, because the problem is once more before botany
to determine what its policy shall be as the result of tariff conditions.
The industry came to this country under the McKinley tariff. To-
day, it is facing the question of whether it must not, to a considerable
extent, promptly search out low-cost-of-production countries where it
shall buy its top, where it shall buy its yarn, where it shall buy its
cloth in the gray, and even its finished goods because our individual
responsibility is at least to keep our selling organization going, if we
can not manufacture satisfactorily well as to foreign competition
costs.

To-day, certain yarns are on an import basis. To-day, certain
cloths are on an import basis, and it is just as plain as that two and
two are at least more than three, that a further decline in the price
of wool places the necessity on American manufacturers of buying
where they can buy the cheapest, their responsibility to their employees
notwithstanding. We have 4,000 people in Passaic as to whom
there would be a very unpleasant job to explain that there is no work
for them.

The CHAIRMAN. You were speaking of the valuation.
Mr. SCHEEL. Yes.
The CHAIRMAN. You have not said anything about that, but I

would like to know what your proposition is to solve what you say
is wrong.

Mr. SCHEEL. My proposition is-
The CHAIRMAN. YOU have protection there. We gave you the

compensatory duty. We gave you protection on the manufacturing.
I do not know what you are going to do, or what you are asking for.
Are you asking for a higher rate?

Mr. SCHEEL. I am asking for the development of a system of duties
which will be specific.

The CHAIRMAN. Certainly.
Mr. SCHEEL. Per pound, or per yard, that will not depend upon

changes in prices; that will be uniform against the different countries
as to their cost of production. And I offer to assist in the develop-
ment of those figures, speaking for others in the industry, and for
the Wool Institute. A large part of it has been done already, and I
would like now to have you specifically include in your considerations
the matter of specifics.

The CHAIRMAN. What do you want? Ttke a piece of cloth that
comes in here, we will say, as carded wool. You can not tell what
percentage of waste is in that piece of cloth. What do you want to do?

Mr. SCHEEL. I am going to have the appraiser do the following-
The CHAIRMAN. You want the specific on the whole amount of

clean wool, do you not?
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Mr. SCHEEIL. I am going to leave the compensatory duty just as it
is now. When I say "specifics" I mean in substitution for ad
valorem duties-which are the protection of the American labor and
American manufacturer.

The CHAIRMAN. How are you going to work it out?
Mr. SCHEEL. This way: I will ask the appraiser to take a sample

of the cloth and aalyze it, as to the number of ends, the number of
picks, the crimp; per pick, there shall be a duty of so much.

The CHAIRMAN. No matter what is in the yarn, whether it is all
wool, or whether it is 90 per cent wool, or 85 per cent wool?

Mr. SCHEEL. YOU anticipate me. So much per pick. That is
for the weaving. Then, knowing what the yarns are, there having
been determined, in another paragraph, the duty on yan, according
to whether it is woolen yam, or worsted type yarn, and the amount
of its duty, you can add those duties together and get a specific total
which will be satifactory.

The CHAIRMAU. You can do it with worsted yarn, but you could
not do it on carded yarn.

Mr. SCHEEL. Yes; I believe you can.
The CHAIRMAN. I say you can not do it. You can not tell whether

it is 15 per cent waste, or 10 per cent waste. It may be the very best,
but there will be a different rate of duty.

Mr. SCHEEL. Not as to the conversion cost.
The CHAIRMAN. It is not the conversion you are after. You are

after a specific rate, not only on the amount of wool, to compensate
you for the duty upon wool, but you want a specific rate there to
protect you against the manufacturing of that wool into cloth.

Mr. SCHEEL. Yes.
The CHAIRMAN. That is what you want, is it not?
Mr. SC .SEL. Yes.
The CHAIRMAN. When you get into yarn, you could not do it.

You could not tell it.
Mr. SCHEEL. I would like to show you what has been done here.
The CHAIRMAN. I know you can not do it, that is all.
Mr. SCHEEL. If we know what the conversion cost of a particular

yarn is, then we do know, do we not?
The CHAIRMAN. How are you going to find out, after it comes into

this country from a foreign country?
Mr. SCHEEL. By analyzing the cloth into its yarns.
The CHAIRMAN. You can tell what size it is, or you can tell whether

it is a mixture of wool and cotton, or other vegetable fibers, and you
can tell the percentage of that, but you can not tell whether it is all
wool, or whether it is 85 per cent wool and 15 per cent gametted waste.

Mr. SCHEL. It, does not make any difference.
The CHAIRAN. It does make a difference, because garnetted waste

is not the same. It does not carry the same duty as pure wool.
Mr. SCHEEL. How do you tell now?
The CHAIRMAN. You do not have to tell now.
Mr. SCHEEL. No, because you take this, that, or the other value

from abroad.
The CiAIRMAx. You have to take it.
Senator SHORTRIDOE. What is it you want?

IO4
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Senator EDGE. I would suggest that he wants to get a chance to

talk.
Senator SHORTRIDGE. I am very sympathetic with you, but I

would like to have you state it as clearly as you can.
Mr. SCHEEL. May I state it as the conclusion of a resolution that

was discussed yesterday in Boston by the National Association of
Woolen and Worsted Manufacturers?

Senator SHORTEIDGE. Yes. i
Mr. SCHEEL (reading): Be It resolved that the Finance Committee of the Senate

be urged to draw the permissive, investigative, and flexible paragraphs of the law
so as to include reference to specific duties, also changes in them in accordance
with changes in the American conversion costs; and further to recommend to
the Congress a system of specific rates properly based upon the American con-
version cost.

Senator EDGE. Have you presented a brief to the Ways and Means
Committee setting forth your plan to bring this about?

Mr. SOHEEL. No, sir. I appeared before the Ways and Means
Committee and argued for American valuation. Now I am arguing
for something out of two grounds. First, there has been the Presi-
dent's statement, made since my testimony; and, secondly, wool has
declined in price 10 per ceno in six weeks. That is a very striking
something to those of us in the woolen worsted business, because we
see disappearing from under our protective structure our duty struc-
ture, the base. It is going.

Senator SHORTRIDGE. You want the American valuation "dea car-
ried into the law, is that right?

Mr. SCHEEL. No. The American valuation means the selling
price of the American article, which, of course, includes the cost of the
wool.

Senator SHORTRIDGE. Certainly.
Mr. SCHEEL. Since wool has changed, American manufacture is

on a shaky basis.
Senator SHORTRIDGE. Yes.
Mr. SCHE1FL. And is in danger. I say that in proportion to the

Anierican conversion cost there shall be a specific duty for a specific
kind of yarn, so much per pound.

Senator SHORTRIDGE. Speaking generally, you wouid prefer a
specific rather than an ad valorem duty?

Mr. SCHEEL. Yes, sir. There are 13 per cent of the imports, by
value, now on the ad valorem basis. I say the time has come when
we should reduce that percentage, at least so far as some of the
textile-the woolen-worsted business is concerned.

Senator BARKLEY. Do the manufacturers find themselves in pos-
session of a lot of high-priced wool which has changed their attitude
toward specific duties, Mr. Scheel?

Mr. SCHEEL. I do not think so. I think the manufacturers are
working on a hand-to-mouth basis now as never before.

The CHAIRMAN. I want to say to you that I would have to buy my
wool to last me a full year. What kind of a return could we make on
your proposition?

Senator SHORTRIDGE. You mean the woolgrower?
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The CHAIRMAN. No; I am referring to the wool itself. We would

have to buy wool enough for the whole year in 30 days.
Mr. SCHEEL. Botany used to do that, but we do not have to dO

that now.
The CHAIRMAN. Of course you do not have to, because you can

into the market and buy it any time you want to. But who can te
if you buy the wool on the 15th day of June, and you do not manu-
facture it for three months, whether the wool price is going to change
in the meantime, perhaps three times. What are you going to do?

Mr. SCHEEL. A system of specifics has no regard to the price of
wool.

The CHAIRMAN. It has no regard to the price of wool, but this i
the question here. If the change is made and you base it upon the
fact now that the wool is very low-

Kir. SCHEEL. No.
The CHAIRMAN. Certainly.
Mr. SCHEEL. No. I base it on the conversion cost. The con.

version cost loaves out the price of wool. If I spend a dollar after I
have paid for my wool, I argue that I am entitled to 66 cents pro-
tection on the dollar that I spend.

The CHAIRMAN. You want it in the specific duty. I do not know
how you are going to get it.

Mr. SCHEEL. By working it out on the basis of 66 cents on every
dollar that is spent to make a particular kind of yarn.

Senator KING. Are you opposing the increases in ad valorems in
the Hawley bill?

Mr. SCHEEL. I do not think they make very much difference.
Senator KING. I understood you to say that you would have to

go abroad and seek cheaper manufactured wool.
Mr. SCHEEL. Exactly; and at that time, even, I say it would

make no difference, because the difference in the foreign value to-day
as between Czechoslovakia and England, on which the rate is sup-
posed to be based, wipes out the advantage.

Senator KING. You do not mean to state that the price of wool
makes no difference in the amount you produce, the quality you
produce, and the prices you charge for it. If you can get large
quantities of cheap wool, you will produce a larger amount of goods,
and can sell them cheaper.

Mr. SCHEEL. In general that is so.
Senator KING. Wool is one of the principal commodities in the

manufacture of woolen cloth.
Mr. SCHEEL. Yes.
Senator KING. Then, if you can get cheap wool, obviously you

can sell your produce cheaper?
Mr. SCHEEL. Yes; but the foreigner's price comes down also.
Senator KING. I know, but I am speaking about the price of wool.

If you can get foreign wool or domestic wool cheaper you can sell
your product cheaper.

Mr. SCHEEL. Yes, sir.
Senator KING. Then you do not object to a higher tariff on wool,

so that if you had to pay 60 cents a pound for wool-
Mr. SCHEEL. I think the American woolgrower ought to have the

protection he believes he needs for his business.
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Senator KING. Of course; providing you get a compensatory duty.
Mr. SCHEEL. Exactly, which is provided for in the law, and is

68tisfactory.
Senator EDGE. I would suggest that inasmuch as this is a more

or less complicated plan to intioduce specifics rather than ad valorem,
if you have a brief and can file it with the chairman, we will have a
chance to study it.

The CHAiRMAN. The whole schedule will be up. This is only on
American valuation.

Senator EDGE. I am not talking about the duty, generally speak-

'The CHARMAx. This question is to be taken up when we write
the schedule.

Senator EDGE. I would not think so. I think he is directing his
arument, as I understand it, to the change even in the system of

s; to use specifics, of course, on this schedule.
The CHaIRMAN. He wants specific duties instead of ad valorem.
Mr. SCHEEL. Yes.
The CHAMMAN. That is all he wants.
Senator SHORTRIDGE. Mr. Scheel, in respect to the immediate

matter we set about to consider to-day, touching the basis for the
valuation, whether it shall be ad valorem rates or not, which do you
favor? You might state it in just a few words.

Mr. SCHEEL. Specific duties.
Senator SHORTHIDGE. I am not talking about specifics.
Mr. SCHEEL. American valuation; then United States valuation;

and, last of all, foreign values.
Senator SHORTRIDGE. First, American valuation. Leave out the

question, now, as between ad valorem and specifics.
Mr. SCHEEL. Yes.
Senator SHORTIDGE rly. What shall be the

basis? Shall it be been urged here by
some?

Mr. SCHEEL

Senator the *ch you here

representMr. So

,ena! 0you repre-
Mr. S s fi rd to that

effect.(Mr.

Qefem~M of (.
We are in nsideratio of ourconclusions as brief. They ar

tn supplement to the Ways and Means
Committee and a aem of the woolen.
WOT81s inusvry.

Within the past few mo
Means Comm te the Pre

i before the Ways and
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"It would seem to me that the test of necessity for revision, is in the maip
whether there-hasbeen a substantial slackening of activity in an Industry during
the past few yeirs and a consequent decrease of employment due to insurmout.
able competition in the products of that Industry. Itis not as if we were setting
up a new basis of protective duties. We did that seven years ago. What we
need to remedy now is whatever substantial loss of employment may hAvV
resulted- from shifts since that time." . ... -

All that he says here applies to the woolen-worsted industry.
Within six weeks since the first of the year raw wool has declined 10 per cent

In value wnd now is more than 20 per cent lower in value thanm the average in If28.
Also the reparations question has been settled and the countries on the CoD.

tinent of Europe are "ready to go."
May we now refer to the attached "Analysis of the several systems of levyin,

duties, which are the protection of American manufactures"? Reference to tliR
analysis shows that by every test foreign value base is dangerous; that Unitedc
States value base probably will obviate undervaluations and will bring t"
responsibility within the jurisdiction of the United States; that American value.
base, in addition, avoids the discrimination in favor of low-standard-of-living-
countries; and that this system of specific duties proportionate to the American
conversion cost contains all the advantages of American valuation and in addtiort
avoids, valuableness in the degree-of protection to American labor and the Ameri-
can manufacturer due to changes in the price of wool. p

Specific duties with superimposed labor-conversion-costs differentiab pro.
portionate to the primary conversion-cost advantage possessed by a Japan, .
Czechoslovakia, and a Germany, each relatively to an England in different-
amounts, is theoretical and impraetical of recommendation, nevertheless funds
mentally it is no more ridiculous or unjust than is its converse, via, foreign value
base or United States value base where the duty is least on goods from the low.
standard-of-living countries. Theoretically why shouldn't there be a higher
duty on goods from the lowest-cost country

Scientifically speaking, the specific-duty system is the most correct system
because as manufacturers we are interested In being protected in proportion to our'
conversion costs-i. e., the cost of producing a pound of top, yarn, woven goods
or dyed and finished goods, not including the cost of raw wool. All of the Z
valorem forms of duty vary the amount of protection possEsed by the American.
manufacturer, depending upon vagaries in the price of wool. When wool goet
up in price the protection to American labor and to the American manufacturer
automatically goes up, and when the price of wool goes down the protection to
American goods goes down. That this influence is considerable it apparent,
when we consider that during 1928 the price of wool was 80 ler cent'higherthan
It was in 1921, when the present law was drawn and it can be said that for all
of the seven years just passed the protection to the American manufacturer has.
been greater in cents per pound or per yard than was intended by Congress in the
1922 law. Within a recent short sik weeks the price of wool has fallen 10 per
cent; and may we point out that in those six weeks-there has been taken from
the American maufacturer much of the additional protection provided for
him on certain fabrics by the suggested bill passed by the House? The following
figures illustrate:

United Eng- oe-. France Ceho. pa
States land- many and Italy slovakif Japan

Earlier wool cost per pound ot fabric ....... $.0 $1.55 $.55 $1.55 $1.55 #1s';

Manufacturing costs ...................... 2.00 1.00. .67 .60'. .3

Foreign value ............................. 4.00 2.55 2.42 2.22 2.05 1.85
Later wool costs per pound of fabric ....... 1.80 1.35 1.35 1.5 .35 1.35
Manufacturing costs ...................... 2.00 1. O .87 .67 .80 .30
Fqrelg value ............................. 3.80 2.35 2.22 2. 02 1.85 1.65
eeduotth in foftn valus .......................... .20 .20 .20 .20 .20
Reduction In protection to American

manuftcturers at present ad valoreni
rate of 0 0er eent acttly is ........ ......... . .10 .10 A10 .10, .10,

The present bill proposes a maximum In-
crease of 10 pe con$ (from 50 per cent ad

"valorsln to-60 per cent ad valoret),
which increase (applicable to certain
fabrics only) would be 10 per cent of for-
elgn values factual at"earller"time ................ 255 .242 .222 .205 .185
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2;86 thatit dan 1*sd thatbf the 253 to 18% cents of additi6" i pidtic'tIod
Intended by tiem ew l to be additionally availtble to the American manufac-
.urer, already, In six weeks 10 cents per pound (39 to 54 per cent of the increase
Qr.nmore If fipwnd at 60 per cent, viz, 47 to 65 per, cent has already disappeared
into thin sir, due to the circumstance of a 10 per cent reduction in the value of

We ire-mking the law for a period of'from 4 to 10 year. ,There are as many
individuals who believe that wool is going to average much lowers .during this
period as the~e ae who believe that w9ol wl go up in price. Certainly the pro-
duction of wool is increasing more rapidly than is its consumption-demand and
thelnftider -4f -ixed fibers, artificial and'others,' makes for lower wool values:
American labor and -American manufacture,4ndeed, the American standard Of
Uvin 4;e, not Mfe .tder s protection Which varies In proportion to the entirely
uvrerate1varitions In the price for wool.,
",Ho* heray is it recognized that technicalsill in 'the several foreign coun-
tries varies less in woolen-worsted goods manufacturing than in most lines; that
the woolen-worsted industry is one, of the oldest industries in, the wdrid and
AmOrioan methods offer lees advantage to us in our:world competition, ,relatively,
than In moqt Hnp; that more of skill And more of machinery ha. c e fro
abroad to usthan from us to abroad relatively to other lies; and that te produc-
*iyity per eWnployee-hour is more.uniform in the woolen-worsted industry through-
out the world than, Iinmost industries.'

Uolessthe.Amerioan woolen-worsted manufacturer is continuingly and satis-
factoriy proteoel In his ability to consume American wool, the American wool.
grower, no mat r What protetion is offered him, will have no market; for the
American manufacturer is the wvoolgrowers' only customer.' It would seem too
bad if the woolgrowers and the American laboring men and women in the textile
far o(ries of American were deprived of a market for their product and their labor
by the circumstance of a reduction in the protection intended for them due to
the circUmstance of a reduction In the price of- wool such as 'would reduce auto-
matically the duty p1otetion to the point as would permit large .quantities, of
Imports. It maybe thit prices will decline to the-levels obtaining in 1922, when
millions of pounds t'ftop avd yarn were imported* indeed certain yarn counts-
qualities are on an importing basis to-day due to tis pernicious iifUluence of the
price of wool.

Only 13 per cent of the value of all imports are now on an ad valorem basis,
-and we submit that the time.has come to still further reduce this percentage by
,expressing the present ad valoreM duty on woolen-worsted goods in an equivalent
system of specific duties, which In themselves are proportionate to the American-conversion. costs. "

We summarize in the form of the following resolution:
Whereas ad valorem rates based on foreign value involve (a) control not within

the United States, (l0) possibility of underval~tion, (ec) discrimination in factor
of the low-etandard-of-living country, (d) dependence upon the vagaries of wool
prices; and

Whereas ad valorem rates based on United States value involve (c) discrimina-
tion in favor of the low-standard-of-living country, (d) dependence upon the
vagaries of wool prim; and

Whereas ad valorem rates based on American value involve (d) dependence
upon the vagaries of wool prices; and

Whereas fixed specific duties calculated in proportion to the American ponver-
•slon cost are without any of the disadvantages referred to above; and

Whereas the intent of the law should be and the desire and demand of Amer-
lean labor and of the American manufacturer is to be protected against the dif.
ferences between the American cost and the foreign cost of converting raw
material into a finished product: Therefore be it

Resolved, That the Finance Committee of the Senate be urged to draw the
permissive, investigative, and flexible paragraphs of the law so as to include
reference to specific duties, also changes in them in accordance with changes in
the American conversion cost, and, further, to recommend to the Congress a
system of specific rates propery based upon the American conversion, costs.

HNRY VAN RIPE= SCBzEL,
•Hotant Worsted Mills, Passae, IV. .
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STATEMENT OF PHILIP LU BOUTILLIBR, REPRESENTING TIE
NATIONAL RETAIL DRY GOODS ASSOCIATION

Mr. LE BOUTILLIER. Mr. Chairman and gentlemen, I reprekent'the
National Retail Dry Goods Association, a national organization witi
home office in New York, and not the Retail Merchants Association
of Washington.

The National Retail Dry Goods Association has a store membership
of 2,500 stores. They do business varying from $30,000 a year to
$90,000,000. They employ directly 500,000 people.

I was surprised to hear that it is the poorest-paid industry in the
country; but I have been surprised about a lot of thing I have heard
to-day.

Senator THOMAs. Is it the poorest-paid industry in the country?
Mr. LE BOUTILLIER. It is not, sir; far from it. If you figu three

members in a family, there are 2,000,000 people interested in the retail
trade.

I appear here by direction of our tariff committee, and I should
like to have the names of the members of the tariff committee, 16 in
number appear in the record. They are either the nominal or operat.
ing heads of 16 stores, from the Atlantic to the Pacific, and from Maine
to the Gulf:

(The list referred to is as follows:)
Chairman, Philip Le Boutillier, president Beat & Co., New York, N. Y.
John S. Burke, vice president B. Altman & Co., New York, N. Y.
F. E. Eastman, president Eastman Bros. & Bancroft, Portland, Me.
Lew Hahn president Hahn Department Stores (Inc.) New York, N. Y.
Marshall Hale, president Hale Bros., San Francisco, 'alif.
Ralph C. Hudson, president O'Neill & Co., Baltimore, Md.
Albert Hutzler, president The Hutzler Bros. Co., Baltimore Md.
Louis E. Kirstein, vice president, Win. FIlene's Sons Co., hoston, Mass.
Alfred B. Koch, president Lasalle & Koch Toledo, Ohio.
Richard Mitton, vice president, Jordan Marsh Co Boston, Mass.
F. J. Paxon, president The Davison-Paxon Co., Atlanta, Ga.
F. McL. Radford, vice president, The Bon Marche, Seattle, Wash.
Frederick H. Rike president The Rike-Kumler Co., Dayton, Ohio.
E. C. Sams, president J. C. Penney Co., New York, N. Y.
Jesse Isidor Straus, president R. H. Macy & Co. (Inc.), New York, N. Y.
Herbert J. Tily, president Strawbridge & Clothier, Philadelphia, Pa.

Mr. LE BOUTILLIER. We have been studying the subject of valua-
tion for a number of years. In 1921 and 1922 we appeared against
American valuation, which I would remind you, air, was proven at
that time to be absolutely unworkable, and was discarded by the
Senate Finance Committee as being unworkable. I have been sur-
prised to see here to-day two representatives select American valua-
tion as their first choice. I think such selection is absolutely un-
sound, and would only produce great confusion in the commerce of
the country.

We have passed resolutions which, owing to the shortness of time
and because I am sympathetic with your desire that witnesses should
not take any more time than necessary, I will not read, but they are
very definite, and they will be in our brief.

They oppose any change in the present basis of valuation. The
present basis of valuation is, so far as manufatured products are
concerned, chiefly foreign value.
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We have heard gentlemen say here to-day that foreign value is
the same as United States value. We have heard the witnesses who
desired a change, evading questions of members of this committee as
to whether the application of United States value, with the same
rates, would increase the rates or not. Mr. Scheel, who just spoke,
said that it would increase rates without a doubt. Mr. Woll, who
spoke on behalf of American labor, said it would increase rates, with-
out a doubt-in some cases not less than 100 per cent.

-We are opposed to a change in the system of value basis that has
been in effect in this country in regard to finished products for a
great many years. I will take the liberty of telling you right now
what we want. You gentlemen have asked what the different ones
want.
. What we want is sanity, and what we want is common sense. What

we want is a continuance of the present conditions of Amerlican pros-
perity, in which the merchant, the manufacturer, labor, and prac-
tically everybody in the country except a few industries that are in
an unfortunate condition, share; the record shows that there is no
doubt about it.
. I was astounded to hear Mr. Woll make his brilliant plea for isola-

tion; and to say that American labor is almost on the rocks, and that
lots of industries here are on the rocks. Nothing could be further
from the truth.

I was surprised to hear that the shelves of our stores are filled with
foreign made goods. I am a merchant. I am the head of a depart-
ment store. Apparently I am anathema. I mean, I represent a
suspect line of business, according to some. But I do not.. I was
surprised to hear that our shelves are filled with foreign products-
the department stores, chain stores, and specialty stores, all of them
filled with these foreign products, on which they make millions.

The fact of the matter is absolutely to the contrary. The National
Retail Dry Goods Association, by an exhaustive survey conducted in
recent years among its members, who are absolutely representative of
the retail trade of this country, and who represent an absolute cross
section, found the facts, and the facts are that not 5 per cent of our
merchandise is of foreign origin-not 5 per cent.

Senator REED. You are the president of Best & Co., are you not?
Mr. LE BOUTILLIER. Yes, sir.
Senator RED. Is that true of your own institution?
Mr. Ln BOUTILLIEB. Our percentage is a little higher. It would

probably run about 8 per cent. I am speaking about the average,
from one end of the country to the other.

Senator SACKETT. What would Saks & Co. run?
Mr. Lb BOUTILLIER. They would run about the way we do.
Senator SACKETT. Would they not run a great deal higher than

that?
'Mr. Lm BOUTILLIER. Higher than ours?
Senator SAVKETT. Yes.
Mr. Lin BOUTILLiER. I do not know, sir; I have not the figures.
The CHAIRMAN. What would Gimbel Bros. be?
Mr. LE BOUTiLmER. I do not think they would be any higher

than that. It might seom that they ought to be; but, as a matter of
fact, the merchant is the one who distributes the products of Amer-
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ican labor. Somebody said that if _the mill quit work the wool rower
would be out of luck. The,same thing is true of us. We distibute.i
They continually seem to take delight in misrepresenting us. We dd,
not mind that.

Senator BiNGOAM. There is not any of it due to the fact that the,
clerks are so fond of telling the customer that "t'iis, is an imported-
article," is there?

Mr. LP BouTimLIEt. I do not think so. In stating our view of. the
situationf, I do not think there is anything anathema about a foreign
product. I think the World has proeedefar beyond the stage where'
isolation should even be discussed seriously., •

Senator BINGHM, ." I do' not think you got my point. I was just
wondering whether or not the general impression that prevails, that'
a large amount of foreign manufactured goodsiis on the shelves in
the New York stores, for-example, was due,, perhaps, to the fact that
so many customers like to buy imported articles, and the clerks are
very fond of telling them that nearly everything is imported.

Mr. Lu BOUTILLIER. I disagree with some of these gentlemen. I
do not think we are lying about these things. One gentleman had.the nerve to say that we put on foreign labels When the stuff was
not foreign and all that sort of thing. That is too silly even to
dignify with comment. If you believe that any importer is an un-
desirable foreigner, you have to class among the importers practically
every big store in the country. If you believe I am'a foreigner, and
therefore undesirable, you can believe it, but it dw's not change the
fact. I maintain that the stores are just as good Americans and just as
much interested in domestic products as they ought to be. That is
95 per cent.

If the intent of this change of value basis is to eliminate foreign
products, say so. I believe in putting the cards on the table. I was
really astounded.

I have always had the highest respect for the Senate of the United
States and for the individual Senators. I have it now; and I add to
it a great deal of sympathy for you gentlemen who sit here in a
beautiful room to hear so many things that are not so. I have been
here since 10 o'clock this morning, and I have'listened with respect
and interest to every speaker. I have not put in six or eight hours in
any room in my life when I have heard so many things that were not
so. Therefore I say that I have for you gentlemen the highest sym-
pathy, as well as the greatest respect, because after you listen to these
statements that are made, many of which are ridiculous and con-
tradicted by the facts, how could we do anything else but sympatlize
with you? I was thinking, "Well if I stood up under this sort of
thing for two or three days I woulk probably lose any common sense
that I might have."

I think that some of the things that were not said this morning
absolutely disprove the case that the gentlemen were trying'to present.
For instance, take the matter of undervaluation. Mr. Lerch said
that undervaluation was the main cause for his sponsoring United
States value. Mr. Burgess said the same thing, that it was the main
cause.

What do you find out about undervaluations? There is no mystery
about undervaluations. You can get the figures from the Treasury
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,Dppament, and they, are a.johe.! It s: all. rigbt!.0 take one bale of

Tugs a04 plow. 4 0yLn of -,wg%~- gnd, tiy th~kt tibro Ji booniundesvsa-

ec us~e ofW one . No,, .I- .3$Y :that ,- o . ) s ys to1 put
•.more -teeth in the .law, Th.e aptualfacts about .undervaluation,- if I
-may attempt to .cxplaiAn it t yotA a litt ..-

Senator COUZENS. You are talking on the assumption that .we
,discover ol undevaluations.

'MrLEBOUTILIJUMUI tom falhing on the stotement-and I make
.Itnw -that it dops n0: exist. .
.,,.Senator .COUZRN8, There may be undervaluatios, that we do not
dscovrer,'may. there not? .... "

Mr. LB BOUTI,14IR,. Perhaps there are. R
Senator Covzpa.4 .Then, of course, if that, is so, your statistics in

that connection are not accurate, are they?,' , .
Mr. Lz Bou.nisux. That indicts, the whole Custom. Service. I

d. njot think the whole.Customs Service. is so ranok. ..I think they. are
a very compotefnlot of men. ; i,

Spnat r' CoUaxs_,,,They do not. need ,;to be rank, necssarily.
,They. my be mistaken; or; may be fooled, It, is not always that. a "I
crook is ca~igh,,6by:any mooms...

Mr.,Lv BouTs! a, Thatis true. Hois.not always caughtunder
the income tax law, either; but you do not wipe that. out., ; ,,.

Senator Couzis. I can certify to that.
Mr.; LE ,Boum ijW , We ought, to: know. the facts about: .der,-

valuation.- It is~ always brought up.. I was.. astoxned, and very
piuch pleased, too, to see Mr. Burgess o back to 1"908 for his .under-
valuation cases,, and I was very much interested to see Mr. Ierch go
back to. 1912. Why.do they not bring up the cases of undervluatjon
that exist now? As a matter of fact, my concern isguilty, of under-
valuation,, if it is a guilt;: and itarises in this way:

We send our buyers and representatives'abroad to buy merchandise.
We do not send them over there to buiy the goods primarily ,to makoea
longer profit than ,if we bought, the same goodahere. A.,gentlenan
said that this.moming. l:e..does laot know wbat he is talkmg.abont;
or, if :he does, know what :he, is talking about, he does not, state -it
fairly. We send them over there because there is a genuine.demand
on the part of:the Apperipan ,consumer for ri'inal .merchandie.;*nd
novelty --merchandise, and;.Europe- has it. -We, buy a thing, say, in
London'or Paris, and we buy, some, .60 of. theM,. A ,cert"-.yvalue
is put on it when it gets over here, and we pay our duty on- that basis.
Somebody else,: unforttmiatelyi goes -to tho same produce abrosd, or
the same manufacturer, and buys perhaps a dozen. It may cqmeain
at 50 cents.higher; so, we, are, recorded as undor.vluipg.and.our,_ate
is raised to meet the higher rate. .We do tot! compJaw about that,
but -is that fraudulent undervaluation?., It maintain .that not. a man
.here this morning or this afternoon, pointed that -out. to ybu; And. I
maintain, sir, that you can get proof of that from the Treasury oicials
themselves. The number of cases, of.,utdervaluation representt a
ver omall percentage.of the totl.. Ithok&ieh pointed, oWt that. it is
-round .1, per. cent The percentage of. fraudulent undervaluation is
farless than that, i . ".
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That is your undervaluation. But this morning they debated, aW
they hinted all sorts of things about undervaluation., I claim that

-,Mr. Bu and Mr. Lerch absolutely disproved their own case,
because they said the main reason for switching to United Sttteivale
is undervaluation and the Treasury records, which are- available tb
you, and about which there is no particular secret, prove conclusively
that the amount of fraudulent undervaluation is far less than 1 per
cent.

I claim that it is not logical. It is not sensible. -There is no
sense in changing the basis of value that this country has used fo.r
years. In spite of Mr. WO1, I do not think we ar going on the
rocks yet. I think conditions here are pretty good, and we are
opposed to a change, because it would increase tremendously the
uncertainty and the confusion in the customs department.

Senator Cou7ENs. May I ask a question at this point?
Mr. LE BOUTILLIE1R. Yes.
Senator Couzuws. You heard Mr. Woll say that the present system

of valuation gave advantages to the low-wage countries; and I think
that is correct. What is your opinion in that connection?

Mr. Lz BOUTILLIER. Of course, it is very nice to say that. I am
in a business that does not make a great deal of money, either. If
we could find some pill or some formula that would change all our
problems, it would be wonderful; but it does not exist. I think Mr.
Woll entirely ignores, intentionally or otherwise, the greater Vnit
production of the worker in this country, as compared-with other
countries. This country is underproducing, and is underselling a
great many foreign countries. All you have to do is to look at the
export figures.

Senator COUZENs. That does not answer my question, 'as to
whether or not that country which produces the cheapest gets the
lowest duty rate.

Mr. LE BOUTILLIER. I do not see why that should concern us at
all. For instance, Mr. Cheney says Japan has the "drop." Why
should we insist that France sh ould be on the same basis as Japan?
If Japan can produce something that the consumer in this country
wants, and can Use, why should they not do it, and why shoidd we
not buy it?, _If you do not do that you are forced inevtgbly into
the isolation theory. eab •nt

Senator CouZENs. I am not arguing that question. I asked you
if you would not answer the statement that the present system of
valuation gives advantages to' the country that produces at the
lowest cost.

Mr. Li BOUTILLIER. I do not see it; and I, do not see that the
remedy that he suggted- • • • : I

-Senator Couzuws. I am not talking about the remed.'
Mr. Li BouTnLL!E. Raise the rate.

-Senator CouzuNs. Then you would have a higher rate for the low
cost producig countries thanyou would have for the high cot prov-
ducing countries. .. . " .. . I

Senator SHORTSIDoz. That can not be done. . .. I -

Sen tor Couzaks. I understand; but that is his theory. -. He pro-
poses to attempt to equalize the duties of the low cost producing
countries with those which produce at a higher cost.
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Senator SIORTRKDGE. Correct.
Senator KING, Let me give an illustration. Suppose there were a

tariff on coffee, and Brazil could produce it at a profit, say, at 10
oents a pound, and Haiti could produce it at 20 cents a pound, and
we imported it. Brazil would have a little advantage, but, as you
sy, that is not our concern.

Mr. LE Bo UiLLumi. I do not think it is, sir. Why is it?
Senator COUSENn. I wholly disagree, because it he p to maintain

the low standard of wages.
Mr. LE BOUTILLi. Is not the remedy for that to raise the duty

higher?
Senator CoUz.Ns. But the advantage still exists to the low cost

producing country. There is no question about that.
Mr. Li BOUTILLIS. Raise it to the point where the higher cost

producing country can not compete.
Senator KING. Let me put it this way: Suppose bananas grew

with great prodigality in a certain country with less labor and at
less expense than in some other country, and we placed a tariff upon
bananas that are imported. Do you think it would be lowering the
standard of wages or contributing to the lowering of the standard
of wage it we fixed the same tariff rate on all bananas that come into
the United States?

Senator SHORTRIDGE. We do not raise bananas.
Senator KING. .1 am not talking about that.
Senator CouzoNs.'I will take Mr. Cheney's example. Mr. Cheney

said that because of the low wages in Japan and China they can
produce at a lower cost than they can m France, so that every
encouragement is lent by this system to getting France to reduce
her wages so that she can compete with Japan and China. It is
perfectly obvious that when it is based upon a foreign value. the
country with the lowest cost of production pays the lowest duty.

Mr. Lu BOUTILLIER. Mr. Cheney pointed out also that the French
silk production was more a matter of design and structure than it
was of the gray material that Japan produces and sends over, which
is converted here.

Sena'tor-CouzuNs. I merely used that as an example.
Mr. Lu BoUTiLLIE. That situation does not exist, because France

does not manufacture the same class of silk that Japan. does.
Senator CouziN. It might." .
Mr. Lu BOUTILLIER. It does not.
Senator CouzENs. France might if she had the same standard of

living as they have in Japan and China.
Senator BINoHAM. Is It not true that one of the principal reasons

for the, existence of' the: protective tariff is the difference between-
the oobt oflabr here and. abroad?,,

Mr. Lu BOUTILLIER. I suppose so:
Senator BiNGHAM. If in the United States a silk weaver gets $34

a week and in Switzerland he et. $10 a week, if you are poing to
put a duty on the Swiss article that will overcome, the difference
between the man weaving at $10 a week and the one weaving at $34
a week you will get pr6tectidn for American labor? " :::

.Mr. L BoUrnLIuEi. I think it is:absolutely an unimportant point.
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Senator BXNGRAM. The trouble is, as Mr., Chenwy pointed out, that
in Poland a Dl weaver get# $4.22 a: week in Japan- S54, andI-Im

. r. ,,Lz BouTvLLIE. Why doesn't "he point. othoWymuch they.
produce?

Senator BINGRAm. The only way you. can, prot4eat -the 'Amorief
laborer under that widly different system, ajid widely-diff- erent '
of, *ice for labor~ io Ziieet pva. f the. *wid for doizig ,the .same
thing, it seems to me, is by putting the tariff, on the bamia of the.,_ss
price in America rather than on the valuatioji in, those countries wher
cheap labor exists. I wish you would tell us why you are so strely
opposed to putting it on the sis of evaluation whic mustbe uniform
because it is the sale price; inAmeric. ...- .Mr. L- BoUxLLIs, Suppos , for the sake of argumentt, tt you
are correct-which I do not telieve-but suppose t-iMtyao are correctj
for the sake of argument. ,The difficulties that,.*il fellow. the-in-

.ugoirationrof United States.value will far exeeed their benefit. youWili
obtain for France, Switzyrlandi or some othercoeutmry byn thatsysten!
• Senator,BizmwAm. ,What-are the diffculties?,, :.,i ,-.;; : . I
, Mr, LE BorLxiij,, The difficulties, are, those ok adminibtrdton,,.

Foripatanoo, it, i ,our, inbrtation that the .underValiationbwhich is
Mr. Burgess's chief argument, and Mr. Lerch's chief I me~it_ and
the only chief argument . heve heard- he*,.snfnded&,,1 is a
false premise, and therefore their ceolusion sis4. ... " 1.

We will assume, for there sake of *rgumeit, tha6 that is wiped out,
that that does: not exist: Now, you stil say;- "Ooto United, Staes
value," or "Go to American evaluation,?' whikh the Senate committee.
in 1921 proved -to be absolutely unworkable. ......
;.,Senator SAIcow. We are asking you about Unitd'States.value.
* Mr.,LB.*ouTxJLnU. Yes,-sir.. I am trying to get .- it. Itis our

opinion that the big urge to get United States valke;was to increase.
the iunerainty for the umporter, for the merchant, and, fdr anybody
to bu' his gods abroad, id import them here for: lei Itlinereates
the difficulty of the administration and increases the ,uncertainty, of'
the price. You will admit that, sir. We go abroad, and, buyinow.
We know what the foreign selling price is. We do. notfl&l -ali these.
difficulties, that were' mentioned .this. ntcing in, idisooering' the,
foreign price. :W.e, do not. find that difficulty., . .. --

Senator EDo.' Do you not find difficulty ih finding, the. foreign
cost of production?. . .
*,MrLwuBoemizLim . 'Sir? . .• -

Senator EDGE. You have evaded the quqshioa en ikelrpr.
posely,, perbapei. You. say. the: only, real reamonzadvanebd 6.. this.
change. vWasundhkvaluatiom. I consider one, of, ,the ,mostp feteefM
reasons advanced was the failure to findthe fosh of ptodution abroad;
which is the fundamental principle of protection.-!., j ., ::, i .-I! /P

-,:Mr.,LE BOUTILLkIE,. How-have. w gotten loxg in the atm60.or .
00 y ears? , . - . . . " • . , '.i , " ,.-" :. ,,- . ,' .

Senator EDG. We are discovering that we:Wm not get i.
-Mr. L&BoTmx=RIE I do not thfik that is shown byAthef4t that,.

perhaps in certaiweasws, when our agents go toxert"i factoriesover
there, the-booksiare-not trotted right out and .they aeadtgv i lli
the formulas. That is not unreasonable..
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*s Senator, EDD&. Yod knbw, as a matter of fact, that it istrue that
our at men. hdv& been withdrawn from, bome very. important exporting
countries.'

-M-1, -.4 PN4L~o.AR p tga4.tp were. not thrown~ out of
Fraei , Il eywere- twithdaywn tofii Yrsace.

SenA~atorlEDGu. Whatever -the reaswn'was, the fact remains that we
118. have no method, so fir -as, I know of ascertaining these costs. Yott
n&e speak of indervaluation, as being the main argutnent.-

Mr. Li ro.vLLIEn The gentlemnen said so themselves.
ire Seatr. ~DE.I think the main argument is that we have no

Y method' now to get the facts -on the cost of production abroad. I
Ira think tit'is 4 fuidanzental principle of protection.

Senator REED. I ivould like to ask one question-
1, Senator Couz $s. Would like to ask the Chairman if he is going

oanyixge t oihthi6s object. '

'Th6etVOiitvj. W6 hav e'anheir nafter to-riortow. I want to

aL Mtr. D oUilhu.; I willnf6t take- lonig
The C1qAIRMAN. I want to, call your atteiltion to one'mitter' 'so

tt t3he cbit will 'ndtAshe that we have all beba duiihb in regaro1
is to, undervaluation. The total number of sejzuife4 iiiadj i riug- 1928
d' Afiit~d-t 6S;U,0. ThatiA; the: total- number of! seikaiIWaon aci~unpt
a of utideihvuution . "Adfong somne' otthe ditties colldtV4 'dilng "the

~~er *2 wte $ 9,oen, lnporte'bftu$%; rcvt~ vvt§ we
icoi~ctd ~15,O~i et c~toh el~L~,' adli 56,00; oti bin-

* broideries and laces from China we collete& $300,770;, of 'tie silks
*b;otl'etsd$2a31,0600: Theri v*eie soizureg'to-the numbkrof 23 030
duringthkyeat 191 s , thpr6 -was a little mote thiti on&, as t&tre

7 i8b#tofki~Wb. hitik thb staidhment nfiade :b. ycolage

wheit u, anlyie*1t' -thrbYA'vvery little light'oth this situation, be'

clianod i the 'xieatidne.- The goods wereseized, tid probably, they
* hd'td p4y'. -,rhA36mb ihtnc'e *they got &. rebate."

.T&e CtiAliAbi. I haVA Wlad the figures to you ftomn the record
Mr. 'Ls B61UrLLE1 NfSpo§6 ther w6'-28'0001 geii ues; anid' that

'S6~ftor Thii'kdol&fign Ahidtherd had-bbbe s6&6- change -i
hce~h6'~ne the6 eiur6.-
1ThA A CkAiN. lie.sid -hinelf perhaps there Wee o eaee.

ir. AaBLL'iUit YeVzar iD~otiBOfCee

Senator HARRISON. M~Ci~mi~t*te~l~e~ a~ ~z
t4~ Wg6 g&head I&d nAk6 their satemelit. -Why not allow

Th ' iiAlutti. 1I -Alwe h- 'h a ,41s; a obd Wfn.
etho,1t6'J hUVe bddfil trying' to Ask' a, qdiettiftfor siomeb

minutes and I should like to, ask it now.
............. ......... . ... :. ''TIe (iARMN Certtthi-iift..S6&iatd'Rib.'W 'M. , 6ttlab fridahiAiehy to my

ideer~de to rtig u'de&hld'atlonh,'Aid a1Eo stated -that there, were, ti
M310-29--VOL 17, SPECIAL-48
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recent cases of undervaluation mentioned. I have before me the
report of the Secretary of the Treasury for the last fiscal year, fromwtich I read:.

The Investigation concerning market values of rugs a concluded during the
year, and the values now used for appraisement purposes of practically all
imported oriental rugs' have resulted in additions amounting to $1,898,04 by
importers on making entry during the year just closed.

I find also under the heading, "Cork board," the following:
Investigations concluded by the appraiser of merchandise at New York and

by the customs representatives abroad have disclosed that systemato under-
valuation ranging from 10 to 15 per-cent was practiced by at least eight importers
of cork boards. The value of additions amounts to more than 8500,000, and it
is understood that the Importers will accept the higher valuations determined
by-the assessor.

So they are not all insignificant, and are not all 20 years old.
Mr. LE BOUTILLIER. Senator Reed, I am sorry that you thought

I referred to your remarks in a sneering fashion. I have the highest
respect for you. I do not know what it could be, whether my
earnestness or my form of face.

Senator KiNG. Both of you being Princeton men and classmates,
I think you ought to get along very well.

Mr. LE BOUTILLIzE. I think on the matter of appraisers you have
to compare them with the total number, hundreds. I may have a
pain in my head, but the doctor that recommends cutting off my arm
Will not be so popular with me. I do not believe in cutting off a
man's head to cure headaches.

Senator REmiii. Neither do we. Let me correct a misunderstandipg
you seemed to have formed as a result of my questions propounded
to you: I do not consent to the proposition that we raise these duties
by the adoption of a new valuation, but do make a corresponding
reduction in schedules to compensate for a change in basis. I think
it is not fair to others, to the members of this committee at least no
matter what witnesses may have said, to assume that we intend to
raise revenue by indirection.

Mr. LE BOUTILLIER. It is the judgment of our committee, sir,
that if you are going to compensate and leave the eventual income or
revenue the same as you have you have to rewrite the whole bill, and
you will be at it until next March. Yes; you will have to rewrite the
whole bill. You can not take a formula and say that this will comr
pensate for everything, because the fornrila presented' 8 and 8 per
cent, is not correct. On lots of things we charge 50 anai100 per cent
increase, gross profit. Some gentleman might say we make themoney
on that and that's the reason why we are interested in it. As a
matter of fact, we hardly break even. But we believe that foreign

goods ought to be here, and we believe that itois pod f r Ajneriean
industry to have'foreigi goods here. "ood f r ,,,eriean

As an illustration take the Dunhil! lighters. Suppose t-1,y had
been barred out? Since they were imported American industry has
taken hold of it and has made all sorts of lighters. "You can* not have
a birthday or a Christmas come around without getting six or eight
of them.

Senator SHORTRIDGE. That seems to be so.
Mr. LE BOUTILLIE. They do not all light and yet they are lighters.

Tlie same thing applies to merchandise in Which my store is interested

I
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and in which all stores are interested. The desi , the fabric, -and
original, with due respect to our linen -iid 1i rch and Mr.

Cheney practically admitted it. I say that these things should be
allowed to continue to come 'in to our Country, 'and I say that the
merchant is absolutely in a correct position As far as the country is
concerned, as far as the consumer is concerned, to encourage the sale
of that merchandise and to import it.

Senator REED. Nobody proposes to stop him.
Mr. LE BOUTILLIER. .1ut if you change your basis without re-

writing the entire bill you will stop it, because we will have to go
over there if we continue to buy, and we will have to pay in most
cases an unknown price. You would not do that in your private
life, Senator Reed.

Senator REED. You say itwill take us until next March to rewrite
the bill?

Mr. LE BOUTILLIER. I believe it.
Senator REED. The committee did rewrite the bill in 1922 and it

did not take that length of time.
Mr. LE BOUTILLIER. But it threw that provision out.
Senator REED. The American valuation was put in #,he bill in the

louse, and the Senate committee threw that provision out and
adopted foreign valuation and rewrote the schedules to conform to
the new basis, and that is the law to-day.

Senator KING. Was it not the foreign valuation before?
Senator REED. I beg your pardon, Senator King?Senator KING. I say, was it not on a foreign valuation before?
Senator REED. We had it under the Underwood bill.
Senator KiNo. The foreign valuation had been in vogue for many

years, and we just changed the policy that had existed for many
years.

Senator REED. To the.great benefit of the country we changed thepolicy. • ,

Mr. Lu BOUTILLIER. The most of the merchandise that we import
is brought in under foreign: value. We are not assessed United
States value now. We object to this bill because in sections 2 and -3
it practically hands over to the ajppraiser the right to change the rate.
I do not think that is the function of an appraiser at all. I do not
see how anybody else can think 'so. I think that's the function of
the Congress; '

Senator'SHORTEIDGM. How do you read that into the bill?
Mr. Le BOUTILLIER. You have 60 appraisers, and you have, a

couple of thousand appraising officers all over the country, an#i if a
man hss not a comparative piece of merchandise on his desk,; 'or-he
has not"it before him, he has a right to put it on aUnited'Sthtes
value. 'That'is the way our tonimittee read that provision; he has
the right toput that on a United States value. If that is not changing
the taxableibasis of the country, then I' do not know what it is. -

Senator SHOUTRIDGE. Do you think that his finding on that matter
should be final?

Mr. LE BOUTILLIER. No; I certainly do'not. 1 think it ought to
go. to the courts instead of being final there I belive it ought to o
to the -courts in spite of the, feeling of certain gentlemen that ihe
courts could not handle it and that an administrative officer would
be better qualified.



TAII' ACTOP, 1929

gj etor SHORTRDGP. Mr. Chairman; there is a. gentleman herew hgwi e4 t,9addr.!ahimself to that.pjw't.
he W0 will m lAe IJost a4 sopn oa)r~jie Boutillier

ro.4 gsW141En sthou io w poink?4,Ie4- -the judgment
of oqT committee, gftmen g tou wmay.-be wrong about it-

Senator SAK"WTT (interposing)., Mr.. Chairman, we have not heard
any question' discussed by the representatives of the agricultural
interests on the question of chAnge of valuation., I think we ought
to havethat. .
. The CHAptRA. I think we can go. on until 6. o'ock and get
through. ,,

Senator K.o,. Why not* adopt a,, xotion that. we confine the
activities of this committee to a consideration of agricultural products
as.recommendeO by. the President; of the United States?

'Senator REED. On the theory that the man that works with a hoe
is entitled to better treatment thaa theman who works at the forge
or atthedesk?: ,

The CHAIMAN. My idea was to liarv evqry .witnsPs heard. We
have a great number of witnessqg..we, however, and I rdo not see
how wecould get through gt, .t.: .' .-

Sfenator.Couz.s Xou do no.int nd to go on much longer, do,
'ouI shul - 1,The CHAIRMAN. I should 4eoto,gq as long as we can.

Senator SmMoNs.,I see 'that we can not finish to-night. -

The CHAIRMAN. Well, as soon as this witness concludes the com-
mittee.wiU take an adjiurnment until '9.30 to-morrow morning. -

Mr.'L] B_0'TLLijR. Might I have 10 minutes- more? , .
The .-QAWi.AX1. Ye; but you havo asked for -that and have had

30 Pqi4utes now.
9 Senator HARtRISO. But he has been harassed by a great number

of 4itrruptions. .
The'CiA N~s . I realize that, and that is the reason he has been

alowe to go:gn i.spite ohiparequestfor. only .10 minutes mre."
Mr. I ' i ouTIWE,4,We/AMoiUtW oiVt in; our, brief that we sub-

Wited to. ,~ C onmitrt onW,ayand Means of,:the House of Repre-
setamie, ,1pd. we wili9.int out :i: a -rief we will submit, to you,

.- e.ar v.r,9~, eqJale p otetien,.but weedo n0jb believe in
prohi.iWve p_9rpte t. .we; mak:.t-tb*a.tement aid:you can ',hal-
lenge t and throw it out if you wish: We are business meni,: We hve
no higher; pete# to look 10. You. uaowwat-.we want. -Wewant a
rontiaSton ot,,prospe9r,u0s: onditinm, s44 we believe- that- cani be
.0laiby mmn sense.i We believe thenpst of those who favor
*teiiver , iorU it tts value island so because. they want
mwe- otWtou than oui citimiW wo-uW ,onsierfaIr,.ind ,proper.
Elqpw faffo" it.bcause t hey .. not; understand it , of coutu for the
shpgwr.reawn tMrtft is calJe.United Sttes. or American.. ,,

ST n ator :BixonA. Do e;t otherr countries :use it-!-Eugland, -for"in stance? '., .. .; ,, ..* *.': .i , -,,". '.: " .: ... . :

Mr. LE BOUTILIIEtR. England is practically a freeqtrade country,aiwedo notibelbeve ip thint-pin .,. . .. . I..*:-. '. : . ,
... ,nato.. r BWG I. How. lomg pinwe hasitbeen a freetrade country?

Mr QrIJUnLIER I believe they hMe been a free-tradecountry
for. cen~uriee. .. . *
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'Senator BInonZx You have nbt been over there recently evidently.
Mr. Ln BOUTILLIR. No; business has been-too good ovet here.: -
Senator BINGHAM. If business is so good and only 5 per cent of

your merchandise is affected, why take up so much time of the corn-
mittee talking about it? • .: . 1 1 . - I

Mr. Ln BouTILtzR. You offered us an opportunity to be heard
and we think you should hear from somebody who is not interested
in higher rates or in prohibitive rates, and we thinkyou are. entitled
to hear from the industry that is inc€losest contact with the consumer.
We have not been elected to appear here by the consumer, but: We'
are closer to the consumer, we study the consumerlswants, and the
consumer's state of mind more than anybody else in the country.
That is why we think our views should be hear& ' '1

Senator BINGHAM. It has been' stated here repeatedly that the
object of this plan was not: to increase the cost to the consumer but
to protect the honest importer against the dishonest one.

Senator GFoROD. Mr. Chairman, that is disputed,' and I think 'we
will save as much time by hearing the testimony as by arguing the
case out here. I do not share that view.

The CHAIRMAN. I am waiting for Mr. Le Boutfllier to go on.
Senator GEORGE. I do not think .a witness -who represents the

importers ought to be impatiently heard by the committee.
The CrAIRMAN. They have had the most of the afternoon.
Mr. LP BOUTILLIER. I have been on for 15 minutes.
Senator SIMMONS. I move that this witness be allowed to con-

tinue his statement without interruption.
The CHAIRMAN. I think that would be a good plan.
Mr. LE BouTiLLIER. I will simply state my position in brief:

We are opposed to section 402, and we give our reasons in our brief.
We are going to give a copy of it to each member of the committee.

We are opposed to section 336. The reason will be stated in our
brief.

In closing permit me to present what I wrote out this morning:
The National Retail Dry Goods Association believes that no con-
vincing case has been made out by the advocates of this radical
change in customs administration. And to maintain that the case
has got to be made out just as a matter of common sense before a
change is made. I believe you gentlemen will agree with that.

Proposals similar in principle have been repeatedly rejected in
the making of American tariff bills.

The proposed changes are exactly the opposite of what the words
"Amencan" and "United States" have come to stand for. They
are not straightforward, their effect is concealed, they are for the
benefit of special interests only.

They would result in increased expense of customs administra-
tion and decreased revenues, and produce chaotic conditions in our
necessary and beneficial import commerce, to be followed soon by
decreased imports to the serious damage of our prosperity and to the
detriment of our whole population.

We are unalterably opposed to any change from the foreign value
basis the method under which our foreign commerce has become the
wonder and the envy of the world.

I should like to say to the committee that I appreciate your cour-
tesy. We are submitting a brief, which is rather extensive, because
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we have endeavored to look at this from the standpoint of the coun-
try and not from the standpoint of getting an increase in rates or to
get subsidies for stores. As a matter of fact, it may be pertinent
to you to know that the department store business is not in a very
prosperous condition.
. Senator BINNGHAM. I thought you said you were so prosperous you
could .not go abroad.
. Mr. Lii BOUTILER. I said I was so busy. We are doing a big
business. In this connection I should like to say that the reports
of the bureau of business research of Harvard University show that
the net profit per dollar of sales was, in 1922, 3.4 cents and in 1928
was 1.6 cents.

We are not asking you to pass a law that no additional retailer
shall be allowed to open. We believe in competition. We believe
it inspires imagination, better methods of production and distribu-
tion.

We shall be very glad if there are any figures that we have to
furnish them to you. I will say that we have tons of them.

The CHAIRMAN. I have a ton here now.
Mr. Lz BOUTILLIER. I thank you..
(The following letters were subsequently submitted:)

NATIONAL RETAIL DRY GOODS AssOCIATION,S June 16, 19*9.

SENATE FINANCE COMMITTEE,J 

9

* , Waehington, D. C.
GENTLEMEN: Mr. Le Boutililer's time having been cut short and Inasmuch as

I was to amplify in a speifoic manner certain matters which he drew to your atten-
tion, I would ask that you receive this data as part of the testimony furnished
by the National Retail Dry Goods Association. The undersigned is manager
of the foreign office of Bonwit Teller & Co., a member of the aforementioned
dry goods association.
• . U proof of the fact that the change from foreign or export value to United
States value would Increase duties to the importing merchant, I give herewith the
following example:

Formula
Foreign cost, foreign office --------------------------------- $1.00
Expense: Buying, commission, freight, insurance, and landing charges.. .15

Total --------------------------------------------------- 1. 15
Duty, 60 per cent ----------------------------------------------. 0

1. 65
Mark-up, 334 per cent -------------------------------------- .55

.Selling price --------------------------------------------- 2. 20

United States value
8 per cent expense .............. - $2.20

8 per cent profit ------------------------------------.............. 0 .352

16 per cent ---------------------------------------------------- L 848
Expense ------------------------------------------------------- .15

Dutiable basis and duty --------------- * ----------------- 1. 698
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Appraisement basis ------------------------------------ per cent.. 100
Duty --------------------------------------------------- do ---- 50

Total.- - - _ _.... . . . . . .... . ... .. . 150=1.5

1.698 divided by 1.5 equals-------- ------ ----------------. 132
Increase duty basis -------- .----------------------- per cent.. .133.j

When mark-up is--
40 per cent duty Increase is ------------------------ do-..-' .195
50 per cent duty increase is --------------------------- do - . 286
75 per cent duty increase is --------------------------- do ---. 519
100 per cent duty Increase is ------------------------ do --- . 755

The 8 and 8 per cent deductions mentioned are In accordance with the present
law for the figuring of United States value and have got to be accepted as fact.

First. Inasmuch as United States value is based upon the wholesale selling
price of a domestic article in the United States and Inasmuch as we are retailers
how would we know the price at which to make entry in the customhouse of
our Imported merchandise for we are not familiar with the wholesalers' selling
prices.

Second. How would our buyers in Europe know the duty on merchandise
when Inspecting the markets of Europe? Certainly they would have no knowl-
edge of what the wholesale selling price would be; If for no other reason than
that when he visits Europe he does so with a view of finding out just what the
Europeran markets have for his store.

Third. Then a large number of the stores buy things which are exclusive to
them. In other words, they will not purchase articles which other. stores in
America have purchased, insisting upon exclusiveness of things. That is the
fact to a great extent with the store I represent, we absolutely refusing to pur-
chase an article which other concerns have purchased. y n

In consequence of the fact just stated, no wholesale selling price of this foreign
article could be found in the United States.

Respectfullysubmitted. R.W. McCoNsocmE.

[Copies of telegrams received from members of the National Retail Dry Goods Association, Indorsing its
stand on the administrative provisions provided for in sacs. 336, 402-B and E of bill H. R. 26671

BOSTON, MAss., June 14, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
E. T. Slattery Co. heartily indorses stand of National Retail Dry Goods

Association before Senate Finance Committee and strongly oppose any change
from foreign valuation base. Such change would have tendency to increase
confusion in customs administration. Therefore trust association will do every-
thing possible to eliminate this objectionable feature. P. A. O'CONNEL'L.

AKRON, OHIO, June 14, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION, A

New York, N. Y.:
We strongly indorse your stand before Senate Finance Committee opposing

any change from foreign valuation. A. PoLsKY Co.

CHANNINo E. SWEITZER PHILADELPHIA, PA., June 14, 1929.

Managing Director Rational Retail Dry Goods Association,
New York, N. Y.:

We heartily Indorse the stand of the association before Senate Finance Com-
mittee and are opposed to any change from foreigh valuation base as leading to
concealed higher duties as it will only cause increased confusion in custom ad-
ministration and will be ultimately damaging to the import, export, and general
commerce of the United States.

THE BLUM STORE,
MAURICE SPEcTOR, President.
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BOSTON, MAss., June 14, 19*9. °

CHANNING E. SWEITZEnB '-
Managing Director National Retail Dry Goods Association,

. New York, N. Y.: •
We agree with stand taken by your association before Senate Finance Com.

mittee and consider undesirable any change from foreikn valuation base as such
change would lead to concealed higher duties to Increase red tape in customs
administration and would we believe be ultimately damaging to the ipport,
export, and general commerce of the United States.

Wu. FILENE's SQNB Co.

INDIANAIPOLIS, IND., June 18, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
The suggested change in the new tariff law from foreign valpatlon 'basis 'to

any other basis for assessing Import duties will lead, in our opinion,' tificreaeed
confusion in the administration of customs to unequal assessments against the
same merchandise brought Into the country through different ports and to such
uncertainty of*the landed costs of merchandise purchased abroad that It Will
result In restricting the trade of our country with other nations. W9 are heai'tily
in favor of the National Retail Dry Goods Association opposing any change
from the foreign valuation base. L. S. AYERs & Co.

NEW ORLEANS, La., June 18, 1929.
NATIONAL RETAIL Day GOODS ASSOCIATION,

New York,'N. Y.:
We oppose any change from foreign valuation base as that will lead to con-

cealed higher duties also increased confusion in customs administration and will
seriously damage the import, as well as export, and general commerce of the
United States. We endorse your stand before Senate Finance Committee.
Advise if you wish me to get in direct touch with our Senators.

D. H. HOLMES CO. (LTD.),
F. W. EVANS, President.

ST. Louis, Mo., June 18, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse your stand before Senate Finance Committee and oppose any

change from foreign valuation base. We believe such change will result in con.
fusion and damage to import business in this country.

F. M. MAYFIELD-SCRUGOS-VANDEitVOOaT-BARNY Day GOODS Co.

CHICAGO, ILL., ,rUne 18, 1929.
NATIONAL RETAIL Day GOODS ASSOcIATzONC

New York, N. Y.:
On June 12 Marshall Field & Co., filed before the Finance Committee of the

Senate a brief opposing the United States valuation and urging a perpetuation
of the foreign value as the base for appraising imported merchandise. We
endorse the stand of the National Retail Dry Goods Association, which, as we
understand it, is identical with our own. MARSHALL FIELD & Co.

FEn D. CORLEY, Vice President.

SEATTLE, WASH., June 18, 1929.
NATIONAL RETAIL Day GooDs ASSOCIATION,

New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as lead-
ing to concealed higher duties to Increased confusion In customs administration,

724
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and as ultimately damaging to the import, export, and general commerce of theUnited States.
THE BON MARCHlE,
FRANK MoL. RADFORD, President.

SAN FRANCISCO, CALIF., June 13, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We endorse stand of National Retail Dry Goods Association before Senate 4

Finance Committee and oppose any change from foreign valuation base as lead-
ing to concealed higher duties to increased confusion in customs administration
and as ultimately damaging to the import, export, and general commerce of the
United States.

HALE BRos. STORES (INc.).

PORTLAND, ME., June 14, 1929.
NATIONAL REuAL Day GOODS ASSOCIATION,

Newo York, N. Y.:
I indorse the stand of the association before the Senate Finance Committee

and oppose any change from foreign valuation base. Believe such change would
lead to concealed higher duties and would increase confusion in customs adminis-
tration and that it would ultimately damage the import, export, and general
commerce of the United States.

EASTMAN BRos. & BANCROFT.
F. E. EASTMAN.

CHICAGO, iLL., June 13, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We sincerely hope you will leave nothing undone in your efforts to endeavor to

persuade Congress to make no change from foreign valuation base. A change
such as has been proposed will lead to confusion in administration and will be
damaging to merchandising organizations. If the same type of article was
shippWed to three ports of entry-one on the Atlantic, one on the Pacific, and one
on the Gulf-we would probably have three different valuations thereon. The
present arrangement has given general satisfaction.

THE FAIR.
D. F. KELLY, President.

CHANNINO E. SWEATER BROOKLYN, N. Y., June 14, 1929.

Managing Director National Retail Dry Goods Association
New York, N. Y.:

Having read presentation of case by Tariff Committee of National Retail
Dry Goods Association before the Senate Finance Committee we wish to register
unqualified indorsement of their position. We believe change from foreign
valuation basis will lead to higher duties and will produce complications in cus-
toms administration and thereby damage the general commerce of the country,
both import and export. FREDERICK LOESER CO.

GORDON K. CREIGHTON.

CHANNING E. SWRrrzun, BALTIMORE, MD., June 14, 1929.

National Retail Dry Goods Association, New York, N. Y.:
We concur with the National Retail Dry Goods Association in opposing any

change from the foreign valuation base in the tariff bill. Feel this would tend to
conceal duties, cause confusion in custom administration, and general damage
the trade of the country. AL13inu D. HUTZLMR.
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ROCHESTmn, N. Y., June 14, 19R9.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We heartily approve your send before Senate Finance Committee and oppose

any change from foreign valuation base as leading to concealed higher duties,
to increased confusion in customs administration, and as ultimately damaging
to the import, export, and general commerce of the United States.

McCURDY & Co.

COLUMBUs, OaIo, June 14, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

. New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as
leading to concealed higher duties, to increased confusion in customs adminis-
tration and as ultimately damaging to the import, export, and general commerce
of the United States.

TIE F. & R. LAZARUS CO.

ICHANNING E. SWEITZER, PxTsuu, PA., June 14, 1929.

Managing Director National Retail Dry Goods Association, New York:
As vice president of Joseph Horne Co., Pittsburgh, Pa., I herewith endorse the

action of the National Retail Dry Goods Association in opposing any change
from the foreign valuation basis on imports in the belief that only confusion and
uncertainty can result in customs administration through the use of any otherbasis. bas A. H. BURCEIPIELD.

ELMIRA, N. Y., -rune 14, 192 9.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as lead-
ing to concealed higher duties, to increased confusion in customs administration,
and as ultimately damaging to the import, export, and general commerce of the
United States.

S. F. ISZARD CO.

INDIANAPOLIS, IND., June 15, 1929.
NATIONAL RETAIL DaY GOODS ASsoCIATIoN,

New York, N. Y.:
We are.opposed to any change from the present basis of tariff valuation on

imports to any such method as the American selling price and indorse the stand
of the National Retail Dry Goods Association before the Senate Finance Com-
mittee in opposing such changes. H. . WASON & CO.

,JU~N 15,1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.
Our company, owning and operating 29 department stores located throughout

the country and representing the interests of a vast number of consumers whose
needs we serve, strongly opposes any change from foreign valuation base in the
tariff. We believe United States value and American selling price bases would
lead to untold confusion and grave injustice in customs adniinistration and would
resu!%, in a virtual embargo on many lines of imports and would immediately
and ultimately damage the export and general commerce of the United States.
We heartily endorse the stand of National Retail Dry Goods Association before
the Senate Finance Committee and trust that this committee realizes that your
association and all retail stores are pleading not only for themselves but for every
consumer in the country on whose welfare retailing is dependent. We suggest
that you again remind the committee that only about 5 per cent of retail sales
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are of imported goods. Retailers import merchandise largely for Its novelty
value and to stimulate trade in the American goods which form about 95 per

cent of the sales. HAHN DEPARTMENT STORES (Inc.),LEW RAHN, Presides|.

CLEVELAND, OHIO, June 15, 1929.
CHANNING X SWEITZER,

Managing Director National Retail Dry Goods Asociation,
New York, N. Y.:

We are all with you in opposing before Senate Finance Committee change from
foreign valuation to a base that Will not only increase duties unscientifically but
will add confusion and uncertainty in buying, for all of which the consumer
will pay.

WM. TAYLOR SON & CO.
C. H. STRONG.

SPOKANE, WASH., JunS 15, 1929.
NATIONAL RETAIL DaY GOODS AssOcIATION,

New York, N. Y.:
We Indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as lead-
ing to conceal higher duties, to increase confusion in customs administration.

GEo. A. PHILLIPS.

NEW YORK, N. Y., June 15, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as lead-
ing to concealed higher duties, to Increased confusion in customs administration,
and as ultimately damaging to the import, export, and general commerce of the
United States.

ARNOLD CONSTABLE & CO.

BIRMINGHAM, ALA., June 15, 19R9.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, I. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as
leading to concealed higher duties, to increased confusion in customs admin-
istration and as ultimately damaging to the import, export, and general com-
merce of the United States.

CAHEEN BROS.

PEORIA, ILL., June 16, 1929.CHANNING 10.. SWEITZER,

Managing Director National Retail Dry Goods Aesociation
New Yok, N. Y.:

We give our unqualified endorsement to the stand taken by the National
Retail Dry Goods Association at the hearing given by Finance Committee of
the United States Senate. We believe that proposed changes would seriously
affect import, export, and general commerce of our entire Nation.

P. A. BERONER & Co.

PHILIP Lm BOUTILLIERS NEWARK, N. J., June 15, 1929.
National Retail Dry Goods Association,

New York, N. Y.:
We thoroughly agree with you and Indorse your opposition to the proposed

change from foreign valuation base. The change could result only in confusion
and uncertainty. L. BAMBERGER & C.
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Los ANGELES, CALIF., June 15, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as
leading to concealed higher duties to increased confusion in customs adminis.
tration and as ultimately damaging to the import, export, and general commerce
of the United States.

RETAIL DRY GOODS MERCHANTS B. H. DrAB Co.
ASSOCIATION oi Los ANGELES. JACOBY BROS.

BAKER BROS. PARMELEE DOHRMANN CO.
N. He BLACKSTONE CQ. MYER SIEGEL & CO.
BROADWAY DEPARTMENT STORE (INC.). WALKERS (INC.).
BULLOCKS. MAY CO.
COULTER DRY GOODS CO.

SYRACUSE, N. Y., June 15, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse the stand of the Natiorial Retail Dry Goods Association before

Senate Finance Committee opposing any change from foreign valuation base as
leading to concealed higher duties, increased confusion in customs administration,
and as ultimately damaging to the import, export, and general commerce of the
United States.

DEY Bqps. & Co.

Mr. CHANNING E. SwEI'TZH1, CINCINNATI, OHIO, June 15, 199.
Managing director National Retail Dry Goods Association,

New York, N. Y.:
In view of confusion, uncertainties, and fraud bound to occur to disadvantage

of our merchants and consumers if suggested valuation change in tariff law be
made we commend and indorse the attitude of National Retail Drv Goods Asso.
ciation before Senate Finance Committee opposing such change. 'To place local
port appraisers in charge of valuations with practically no appeal therefrom is
alone of momentous importance to the commerce of this country.

MABLEY & CAUEW Co.1
B. S. ARMSTRONG, President.

KANSAS CITY, MO., Jne 15, 1929.
NATIONAL RETAIL DRY GOODs ASSOCIATION,

New York, N. Y.:
We wish to add our protest against any change from the present basis of foreign

valuation in assessing import values. The so-called American selling price plan
would seriously curtail our imports of merchandise. Would materially increase
prices to consumer. Create incalculable confusion in customs administration,
and thus most unsatisfactory to foreign manufacturers, our own importers, anld,
finally, our own taxpaying consumers.

EMERY BIRD TIJAYER DRY GOODS Co.

DENvzn, COLO., June 17, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York, N. Y.:
We indorse stand of National Retail Dry Goods Association before Senate

Finance Committee and oppose any change from foreign valuation base as lead.
ing to concealed higher duties, to increased confusion in customs administration,
and as ultimately damaging to the import, export, and general comiperce to theUnited States. A. T. Lzris & SON DRY GooDs Co.,

A. D. LEWIS, President. -

I!
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CHAIRMAN FINANCE COMMITTEE, JuNE 13, 1929.

United States Senate, Washington, D. C.:
We wish to respectfully register our approval of the stand of the National

Retail Dry Goods Association against the proposed American valuation program.
We strongly believe in ample protection for American industries but can not
support a movement that in our judgment can lead only to confusion and will
seriously interefere with both import and export business.

AuRAHAM & STRAUs (Ivo.).
A. I. NAMM & SON,
FREDERICK LOESER & CO.

JUNE 18, 1929.
CHANNINO E. SWRZE

R
ITEE

Managing Director kationdl Retail Dry Goods Assocation
New York, N. Y.:

Believe any change from foreign valuation base in tariff bill Inimical and dam-
aging to the import, export, and general commerce of the United States. We
therefore oppose such change and indorse stand taken by the National Retail
Dry Goods Assoclation before the Senate Finance Committee.

STRAWB13RMQ & CWTma,
Philadelphia, Pa.

JUNEo 17, 1929.
NATIONAL RETAIL DRY GOODS ASSOCIATION,

New York City:
We indorse stand of National Retail Dry Goods Association before the Senate

Finance Committee; oppose any change from foreign valuation base feel that this
will lead to conceal higher increase, confusion In customs administration and
ultimately damage the import, export, and general commerce of the United
States.

RoBARAuBa BROWN DRY Goons Co.,
Oklahoma City.

JUNE 18, 1929.
NATIONAL RETAIL Dar Goons AssovuivxoN,

New York City:
We heartily endorse your opposition to change from foreign valuation base

believing that such change would seriously hamper foreign trade. The briel
filed by your association should be convincing.

SIBLEY LINDSAY & CURB CO.Rochester, k. Y.

CIIANNING E-0. SWEITZER JUNE 17, 1%29.
Executive Secretary national Retail Dry Goods Aesociation,

New York Ciy:
At a meeting of the board of directors the Merchants Association, Indianapolis,

to-day, we approve and indorsestand your committee is taking regarding ta iff.
Our association is to-day wiring and writiag our Senators protmthig ,gsinat the
American valuation clause.

BOARD OF DIRECTORS MERCHANTS AssoorATioN,
JIERMAN' F.- LIzaD , President.

JuNto 17, 1929.
NATIONAL RETAIL DRY GooDs ASSOCIATION,

New York City:
We commend you and Philip Le Boutillier for presenting to the Senate Finance

Committee the serious objections td making a depatture from the foreign valua-
tion basis. While the American plan has sincere supporters, they would un-
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questionably be greatly disappointed in results, because the idea is unsound and
uneconomical and would do great harm to our foreign trade and friendly relations
abroad.

C. C. BLOCK,
President Block & Kuhl Co., Peoria, Ill.

[PROCEEDINGS BEFORE THE SUBCOMMITTEE ON SCHEDULE 2,
JUNE 19, 1929]

Senator KING. Mr. Chairman and Senator Reed, you remember the
other day that Senator Smoot put into the record the seizures, and
I asked one of the Treasury men whom they sent here to help us, to
let me know what those seizures were, and he handed me this state.
ment this morning. May I put that in the record?

Senator EDGE. That will go back in the hearings before the full
committee.

Senator KING. Yes, in the hearings before the full committee.
The statement shows that there were more than 27,000 seizures in
1928.

(Seizures)
Narcotics seized ------------------------------------------------ 160
Liquors and vehicles In connection ------------------------ 21,
Merchandise, smuggled and mail --------------------------- 6,705

There has not been any seizure for undervaluation. Section 489,
act of 1922, provides for seizure when the appraised value exceeds
the entered value by more than 100 per cent, and there does not
appear to be any record of seizure under the statute.

The duties collected on rugs were in excess of the duties which
would have been ordinarily collected in one case only. In all the
other rug cases the duties collected were equal to the duties which
would have been collected if the rugs had been originally entered at
what was subsequentl agreed upon as the correct basis for the
assessment of duty. There were no penalties for undervaluation.

I thought in fairness to importers and everybody that ought to go
in the record.

STATEMENT OF FREDERICK W. BROOKS, JR., REPRESENTING
THE ASSOCIATION OF THE CUSTOMS BAR, NEW YORK CITY
Mr. BROOK$. I will say that I am president of the Association of

the Customs Bar, which embraces in its membership practically all
of the attorneys, specialists in customs I, w, in and around New York.
We also have members out on the Pacific coast, up in New England,
and elsewhere.

I hold no brief for any interest; in fact, I believe domestic manu-
facturers, as well as importing interests, are in entire accord with me
on this proposition. Mr. Lerch expressed himself, if I understood
him correctly, this morning as opposed to this legislation.

The new legislation in this bill is section 402, paragraph (b), which
reads as follows:

Finality of appraiser's decision: Any decision of the appraiser that the foreign
value or the export value, or both, can not be satisfactorily ascertained shall be
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final and conclusive upon all parties in any administrative or Judicial proceedings,

and the value of the merchandise shall be determined in accordance therewith,
unless, within 10 days after notice of the appraisement is given under section 501,
the consignee or his agent files with or mails to the Secretary of the Treasury a
request for a review of such decision.

In other words, as it has been very aptly put to me to-day, that
transfers the right of appeal of the taxpayer from the United States
court to the Secretary of the Treasury, who is one of the parties litigant
and his fiat is final.

In the very nature of things it is much better to present questions
of fact and to argue questions of law before a judicial tribunal rather
than to appear before an administrative official, whether he be high
or low.

I think there will be great difficulty in administering this proposed
change in the law. For instance, we have importers who bring their
goods in on the Pacific coast, down on the Gulf ports, and up through-
out New England. Under present practice and ever since the cus-
toms administrative act of 1890 has been in force, the judges of the
Customs Court travel on circuit and hear these cases at the port where
they arise. A merchant can put in his proof,: the Government puts
in its proof at that port by the officer who has made the appraisal, the
case is then decided by the justice who hears it; or, if it is a complio
cated case, it is returned to New York, where it is considered and
decision rendered at a later date.

Senator KING. By the court in banc.
Mr. BRooKs. By a single trial justice in a reappraisement case, on

appeal, by the appellate division of three justices. On reappraise-
ment matters a single justice first decides questions of fact and law.

Now, if we go before an ad ministrative official, whether it be in
New York, San Francisco, New Orleans, Portland, or what other
port we might name, or if we come down here. before the Treasury
Department, it will mean deliay, it will mean increased cost to the
taxpayer. It may mean that political pressure may be brought to
bear; but at any rate it will not be sent to a judicial tribunal such as
we have had in the last 40 years in the custoins practice.

Now, further, it may ha ppen, and I think it frequently will happen,
that the Secretary of the Treasury, to whom final appeal will stand,
may make a 'decision, may cone to a conclusion that will be in
error. There will be no way by which that can be corrected, for his
decision is final.

It frequently happens to-day, and in my experience it has happened
often, that the examiner or assistant appraiser, or the appraiser at
the port of New York, comes into the court room and admits error,
even a month or two after the case- has been on appeal. ' That in the
present practice is possible, but under the new proposal it would be
impossible.

Senator REED. How many such cases arise each yeai?
Mr. BRooKs. I spoke to the chief justice of the court on Monday,

and he said there was a considerable number. I asked him' if he
could give me the number of these cases and he said no, but that it
frequently happened, so much so that it happens at every monthly
term of court.

Senator REED. I mean, how many appeals are taken to that court
each year?
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Mr. BROOKS. Oh. I have the statistics for 1924 to 1926, and they
run around 15,000.

Senator REED. Per year?
Mr. BROOKS. Yes.
Senator REED. That is 50 cases a day. How could the Secretary

of the Treasury or the Commissioner of Customs ever bear 00 cases
a day?

Mr. BROOKS. I do not think it is humanly possible for any I man,
or any2 or 3 or 4 men-

The CAxeM^N (interposing). These cases were not appeal cases,
were they?

Mr. BROOKS. These are all appeals, Senator. Appeals filed at the
port of New York from the actions of the appraiser as to valuation,
which will be embraced in section 402 (b), for the year 1924 were
11,309; for all other ports that year, 4,425. At the port of New York
for 1925 they were 12,241, and 4l other ports, 2,468; for the year 1920
at the port of New York, 12,118 and at all other ports, 3,247. These
are the statistics in the reort of the United States Customs Court,

Senator SHORT IDGE. id they reach the court of appeals?
Mr. BRooKs. These cases all went to the United States Customs

Court. These are the number of appeals filed in the court in New
York.

Senator SHORTRIDGE. And they were not all carded to the court of
appeals?

Mr. BRooKs. No.
Senator GEORGE. But all these cases under the new bill would have

to o to the Secretary of the Treasury?
fMr. BRoozs. Oh, no; I will not say that, because this new bill

only takes away the appeal from the Customs Court to determine the
kind of value.

Senator Gaomou. These involved both kind aud amount?
Mr. B1oos. Yes.
Senator GvoRov. .1 see.
Mr. BROOKS. The Association of the Customs Bar at a special

meeting of its members called for the purpose of conwideration of is
proposition held the 22d of May, unanimously approved this resolu-
tion. I will not reed it, However,. ;t ;s not very long and each
member of the committee received from me in yesterday'. mai a
copy of the resolution from New York.

The Cm vRMAN. The Aame will be made a part of the record.
Senator Bixna,&m. What is it, in brief?
MT. Buo0gs. I will iay that----
Senator Bikago (Interposing). You need not road it, but just tell

me in a few words what t is.
Senator HARRISON. I suggest that the easiest way is to reid it.

Mr. Chairman, I should like to have him read it..
The C i uR M . Very well
Mr. BRooxs. It is as fo1ows readingg:
RESOLUTION OF THE CUSTOMS BAR ASSOCIATION ON SECTION 402, ff. ft. 21

Whereas, by the bill introduced in the House of Representatives A May 7,
1929 (see. 402, H. R. 26,67), At Is proposed to divest the Unitod Ststoo (Cvutoms
Court and the United States Courit of Customs and Patent App eals of jurIqdic-
tion to determine whether foreign or export value or United States value shall
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be applicable to Imported merchandise and to make the deterlnatl0oi of the
appraiser therein, sub.oct only to appeal to the Secretary of the Treasury, final
ad conclusive upon a parties In any administrative or judicial proceedings; and

Whereas the deterinlnation of which of the statutory definitions of value is
legallyapicaom to' merchandise Is solely a conclusion of la*,'a. to which the
right of Judicial review should be preserved: Now therefore be it

Rejlsd, That it is the sense and irdgment of this aasociaon-
1. That the proposal to substitute administrative fiat for judicial review is

revolutionary and reetlonary In the extreme and most unjust, inequitable, and
unwise:

2. That to deprive the importer or the American manufacturer, producer, or
wholesaler of judicial review, as proposed In said section, is contrary to the whole
trend of tariff legislation in recent times and to the spirit of American institutions
as admirably expressed by Judge Storey in Carey v. Curtis (3 How. 236, 253,
258):

"I know of no power, indeed, of which a free people ought to be more jealous
than of that of levying taxes and duties; and yet if it s to rest with a mere execu-
tive functionary of the Government absolutely and finally to decide what taxes
and duties are leviable under a particular act, without any power of appeal to
any judicial tribunal, it seems to me that we have no security whatsoever for the
ig'hts of the citizens. And If Congress possess a constitutional authority to

vest such smmary and final power of interpretation in an executive functionary,
I know no others~bject within the resch of the legislation *hich may not be
exclusively. eQ~nfied In the same way to an executive functionary-nayi, to the
Executive himself * * *

"Where, then, is the remedy which Is supposed to exist? It Is an appeal to
the Secretary of the Treasury for a return of the money, If in his opinion t ought
to be returned, and not otherwise. No court, no jury, nay, not even the ordinary
rules of evidence, are to pass between that officer and the injured claimant, to
try his rlgInteor to secure him adequate redress. Assuming that the Secretary
of the Treasury will always be disposed to.do what he deems to be right in the
exercise of his discretion, and that he possesses all the qualifications requisite to
perform his duty, among the other complicated duties of his office, a presumption
which I am In no manner disposed to question, still it removes not a single objec-
tion..It a qfter all, a substitution of executive authority and discretion forjudicial reLiedles.""

3. That any limitation on the jurisdiction of the United States Customs Court
and the United States Court of Customs and Patent Appeals which would Inter-
fere with or curtail the present rights of judicial review of any matter which re-
lates to the amount of duties payable on imported merchandise and thereby affects
property rights Is abhorrent to that sense of fair play which has heretofore char-
acterized the acts of the Congress of the United States of America.

4. That the secretary of this association be Instructed to submit a copy of
these resolutions to the proper committees of Congress and that a committee of
this association be appointed to give the matter such further investigation and
attention-as its Importance demands.

WALERn F. WELCH, ,eS,4crety.
Senator SACKETT. Suppose the export and foreign value were cut

out; that would affect your argument, would it not?
Mr. Bacoze. Yes; it would affect it to a certain degree, but there

would still be two different classifications of value.
Senator SACKETT. Would it then be so important whether deter-

mined by the Secret f the Treasury or the court?
Mr. BRoozs. I think so, because as a matter of principle I do not

think we should go back to the times of the righties, before the
customs administrative act was passed for the express purpose of
giving every. citizen, a judicial review whether. he be manufacturer
(and manufacturers are interested) or importer; and I represent
manufacturers sometimes but not often. I say in principle it is
wrong.

Senator SACKETT. What I meant was, if we take out the foreign
value and export value, it is reduced one-half anyway.

03310--20-VOL 17, SPECJAL-47
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Mr. Bitoois. In all propositions I have heard here to-day you havoc
some alternative, You already have the alternative here. !:Thib
would take the appeal, as to which of the alternatives is to a ply,
away. from the courts and put in the hands of an executive official.

One of the reasons for the suggestion of this change was because eo
the fact that it is difficult to check up abroad the: information ob.
tined, in France for instance. I want to say td the members of thi*
committee, and I will ask that it be incorporated in the record that
I offer the decision of Chief Justice Fischer where he excluded affi.
davits of French citizens and manufacturers for the reason that they,
over there, in agreement with our Government, thought it best not
to have their books examined by our agents. Therefore, Judge,
Fischer held that he would not receive affidavits from French people.

The CHAIrMAN. Very well. That may be made a. part of the.
record.

(The decision referred to is as follows:)
At a session of the United States Customs Court, held In chambers for th%

hearing of motions on the 4th day of Ma,. 1928.

Present, Hon. I. F. Fischer, Chief Justice.

DeMauduit Paper Corporation of New York, et al., plaintiffe, v,. United Statet
defendant. Reappraisements 6474 -A, etc.

The affidavits offered by counsel for importers are sworn to by the afflants.in,
France, a country which refuses our representatives the right to investigate
into the allegations therein made.

It is true that section 501 of the present tariff act covering reappralsement pro,
ceedings provides that "affidavits of persons whose attendance can not reasonably
be had * * * may be considered in evidence." As. we read that lnguage
the use of the optional word "may" rather than the mandatory verb "shall" or
"will" was intended to rest the question of such admissibility within the sound,
discretion of this court.

Since I believe that it is unfair to admit these affidavits when the opposite,
party is denied an opportunity to examine into and meet the allegations therein
made, I therefore exclude them and direct that all reference thereto and testi-,
mony based thereon be expunged from the record.

I. F. Fiscnns, Chief fusfice..

UNITED STATES CUSTOMS COO.UiT,.
New York, N.. Y., June -1, 1929;.

I hereby certify that this is a true copy of the original, on file In this office.
[SEAL ] J.. W.. DALV,,Crk.

However, it also should be stated that Judge ivcClella.nd,, sitting,
as a single justice, held to the contrary, his view being stated as.
follows:

OcTonju g7, 1928.

United States Cistoms Court. J. E. Bernard & Company, (In,)iVplaintiff, 1
United States, defendant. Reappralsement No. 8612&-A.

MCCLELLAND, justice: When this appeal came on.to be.heArd the jlaintif ,
offered an affidavit of the manufacturer of the involved perfumery in evidence.
which was made *and verified in France. The Government objected to th*
reception of the affidavit in evidence for the reasons stated'in a decision made.
by Chief Justice Fischer In reappraisement 64746-A excluding-.aip affdavitk
similarly made and executed In Fnce on the ground that the French Govern-
ment "refuses our representatives the right to investigate into the allegations
made therein," and the case was continued until the -Noyemberdoekt, pending;
a decision on the admissibility of the affidavit
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In the brief of Government counsel the diplomatic correspondence between the
Republic of France and the United States which resulted inthe withdrawal of
United States representatives of customs from France is set forth. From it it
appears clearly that the withdrawal of United States customs representatives
from France was not because of arbitrary refusal of the Government of that
country to permit such representatives to make investigations in France, but
rather that the withdrawal of such representatives from that country was with
the full consent and approbation of the United States Government.
. I regret that I have to differ from the conclusion of the chief justice. The

affidavit in question is pertinent to the issue and it is therefore admitted with
the benefit of an exception granted to the Government.

C. P. MCCLELLAND, J.

UNITED STATES CUSTOMS COURT,New York, N. Y., June 11, 19*9.
I certify that this is a true copy of the original on file in this office.
[SEAL.] J. W. DALE, Clerk.

I think without constant and immediate communication among the
various ports throughout the country, we would have a number of
different appraisals because of difference of opinion of local ap-
praisers. 8o that we would never have a uniform administration of
valuation such as we have to-day.

STATEMENT OF BENJAMIN C. MARSH, WASHINGTON, D. C.,
REPRESENTING THE PEOPLE'S LOBBY

Mr. MARsH. Mr. Chairman, and gentlemen of the committee,
I am executive secretary of the People's Lobby, with headquarters
here in Washington.

I want to admit that I was a little bit embarrassed yesterday when
I came here in seeing the millionaires' bread line asking for a dole of
about a billion dollars which is what the present Hawley tariff bill
amounts to. They asked for that, of course, on the theory that to
him that hath shall be given, and from him that hath not shall be
taken even that which he seemeth to have.

I appear in behalf of the People's Lobby, which represents the con-
sumers, as such; to oppose this so-called American valuation plan,
because what it really means is an effort to get a higher tariff. I
am not going into the administrative difficulties, because those are
going to be covered, but the advocacy of the American valuation
plan is an effort to be as dishonest as the protective tariff itself is,
toget more without seeming to ask for more.

I was perfectly astounded to hear some one say yesterday that
labor was to be benefited by this tariff. I remarked to my friend,
Matt Woll, yesterday that as soon as labor asked for a tariff labor
admitted it has ceased to function as a labor organization and is to
be a parasite, and incompetent, like American manufacturers.:

Here are the facts .about labor. I will take up the. consumer's
standpoint later. I have before me a report from the Commerce
Department. For 1027 the total amount of wages paid, in rouA
figures only, was $10,848,000,000 in all factories. The value of prod-
ucts was 562,713,000,000.. In other words, the wages were a little
over one-sixth of the value of the products.

Mr. Chairman, the farmers have come here asking for a tariff, too.
It seems to me it ought to be perfectly obvious to the farmers of the
United States that the fiscal policy upon which the United States has
embarked makes it a matter of complete indifference to the Nation



in the long run whether we have many farmers here in the United
States or not. We are the world's greatest industrialist and imperait
Nation. We could get along just as well if we did not raise any wheat
or cotton here. Temporarily, of course, you are going to strug the
farmers some more, and are going to give them a tariff. You gave
them a tariff before, and they said it was fine. "We are fixed for a
long time." But the more you give them the worse it works, as your
own experience shows, because American farmers can produce at
least three times as much as they are producing to-day. Therefore
you can increase the tariff* if you please, on wheat, you can put a high
tariff on cotton, you can even subsidize the people who raise sugar
beets, plus, of course, the refiners of sugars, materially, but you are
not going to change the situation as far as the prices are concerned
as long as'we have any importations to amount to anything.

I will ask this committee to consider what is the essential corollary
to the American valuation plan for tariff. It is this, that as soon as
a foreigner comes into this country, you shall pay that foreigner the
highest wage paid to any American employee in this country. I am
srrised that Mr. Matt Woll did not suggest that practical applica.
tion of the American valuation plan. Out in the sugar-beet fields,
Senator Smoot, you ought to p~ay the fullest price to all the Mexicanm
bootlegged in, and who otherwise come in, that is paid to any employee
in any American industry.

The plea is made-Senator Borah made the remark the other day-
that some two and a half billion dollars of farm products were brought
into the United States which should not be brought here. I assume
he got his figures from this highly incorrect analysis of the situation
made by the Farm Journal.

As I contemplate the sagacity of our financiers, I can not help
wondering how they think we. can permanently go on exporting a
surplus of 1,000 000,000 or more a year, or half a billion a year, and
still be even with the world.

We had a little illustration in this Owen Commission on Repara-
tions of the need to get over the war and postwar hysteria. First
they were going to make Germany pay $125,000,000,000. Then
Lloyd-George was going to make them go to the bitter end, and you
saw *what happened to him in the election a few days ago in England.
Finally they ieduced it from $125;000,000,000 to about 19,000,000000
of reparations, and I respectfully suggest that if labor and the farmers,
plus the manufacturers, would become a little more efficient, they
would find a large measure of the solution of their difficulties.

It grates upon the average consumer to have Mr. Hoover herald
himself, and be heralded, as the great apostle of efficiency, of engineer-
ing, of cheapproduction, and then. to have the party, which I assume
follows Mr. Hoover, though apparently you can not be sure of that
for 24 hours consecutively--to have that party, which assumes to
follow Mr. Hoover, say, "For God's sake, give us about 50 or 100
per cent increase in protection in order that we may break even."

As a matter of fact, we have enormous mass production in this
country. What has happened is this, the machinery which has been
developed, and the efficiency of American' workers, have been so
striking that we have created a surplus, in finding markets for which,
we are going to have difficulty, and, of course, we have set out to
dominate the world.

1736 TARIFF ACT OF 192+9
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I know you do not want to have a great deal of discussion about this
by anybody representing the public--

The CHAIRMAN. ' You may put in anything you wish.
Mr. MARSH. I was going to suggest that I am going to put in a few

standards :and tests as to whether any industry needs a protective
tariff. I will submit a statement to be inserted in the record.

The CHAIRMAN. It will be included in the record.
(The statement referred to is as follows:)

INFORMATION TO BE OBTAINED BEFORE TARIFF DUTIES ARE CHANGED

A. Regarding manufactured products-
1. Ranges in costs of production between high and low cost producers in the

United States.
2. Profits of high and low cost production plants, and per cent.
3. World production, and proportion produced in the United States, ann

probable world consumption.
4. Scale of wages paid.
5. Relation between wages paid and profits--have wages been advanced as

profits have increased?
8. Do manufacturers share their profits with their workers?
7. If costs of raw materials have increased, is this due to scarcity, to tariff

duties thereon, or to domestic monopolization, or to monopolization of the raw
materials in foreign countries, and if this last, are those raw materials abroad
owned by Americans or controlled by them?

8. Is the product manufactured in the United States?
9. Is up-to-date, efficient, or worn-out and obsolete machinery used?
B. Regarding farm products-
1. Ranges in costs of production between high and low cost producers in the

United States.
2. Ratio between costs of production, and prices at primary markets.
3. World production and proportion produced in the United States.
4. Scale of wages paid to employees (hired men).
5. Increase in selling price of farm lands in areas in which crop is produced.
6. Extent to which domestic production would* supplant or be an efficient and

economic substitute for foreign products not produced here-it is desired to
exclude.

7. Extent to which product is being raised on lands not suited, as shown by
small field.

8. Extent to which product is being produced by use of obsolete methods and
machinery.

9. Are the producers using a reasonably efficient marketing system?
Mr. MARSH. Of course, you want some constructive suggestions,

and the first one will be this. Do n,t tinker with the tariff. The
kindest thing you can do for the Amerivan people is to find what is
farm relief, if there is such a thing, not continue a policy in this coun-
try committed to the extermination of agriculture. if you can not
find any policy of the Republican Party which will be beneficial, a
party whose doctrine is the survival of the fattest, if you can not find
anything, then for God's sake go home and do not do anything with
the tariff at this time, because you will not have any success, for it is
right after election, and you will not be allowed by the gentlemen who
contributed to you to do anything for the American people.

I am going to suggest this, get a record, and make it public, of the
occupation and the wealth of every gentleman who appears before
you asking for an increase in the tariff on products in which he is
interested:-and all of you Senators should do the same thing. You
remember I suggested that years ago, that the Senators and Congress-
men ought to give a record of the stocks and bonds they owned-, and

787



738 TARIFF AOT OF 1929

I have a copy of the letter which Secretary Mellon wrote in 1924,
when he said that Government employees should not be asked to
"expose" their investments. Subsequent events have demonstrated
the accuracy of his analysis of the situation.

Instead of trying to pass a tariff to make more millionaires, re-
member this, the tariff you have had in order to bring prosperity has
resulted in this, that less than one-sixth of the American families to.
day have incomes adequate to support a family of parents and three
children under working age. Your prosperity-producing tariff has
produced that situation, and now, if that is not bad enough, we hope
you will refrain from making it any worse at this time.

Two or three practical suggestions. Farmers, of course, are the
worst land speculators we have. We can not afford to pay the agri.
cultural people a return on corn and wheat land at $700 an acre or
$500 an acre. When I was a boy working my way through college
in the central part of Iowa, we raised just as much wheat and corn
on the farm at $25 or $35 an acre as has been raised on that farm at
$500 an acre; and, incidentally, three out of four banks in that college
town went broke as a result. We should revise our credit and patent
systems and inaugurate unemployment insurance.

There has never been one year when there has been a surplus of
any farm product in the world. There have been years after years,
and there is to-day, a tragic underconsumption. Senator Nye has
before you a bill to appropriate $200,000,000 to send grain to the
starving people of China. His bill, of course, may no.t be adopted,
but instead of protecting manufacturers and farmers in inefficient,
high-cost methods of production, it would seem that the common
sense of the situation would induce this committee and this Congress,
if they are going to do anything on the tariff, to pay attention to the
economics of the 'situation'. We are up on stilts in this country all
down the line. You can not help it in any way whatsoever for more
than a few months at a time. I admit you can give oxygen to a dying
patient and he will seem to be healthy, until the oxygen wear off.
But you have administered doses of protective oxygen to the Anieri.
can people so often, and they come back worse than they started, or
they are lying about it. The end of that will be when you gentlemen
require every gentleman who appears before you asking for an in.
crease in the tariff to give the facts about his bwn stock holdings, his
own corporation affiliations, and his own wealth. I really think
that the best thing you can do for the American people is to quit
monkeying with the tariff at this time, and go home and give a chance
for a little sanity later in the year.

I thank you very much for your courtesy, and I am sure you all
heartily agree with me.

STATEMENT OF OHESTER H. GRAY, WASHINGTON, D. C.,
REPRESENTING THE AMERICAN FARM BUREAU FEDERATION

The CHAIRMAN. I desire to call your attention, and to call the
attention of the other witnesses here to-day, to the fact that we have
a long list and we want to be through by noon, because to-day we
ought to be considering the tobacco schedule.

Senator HARRISON. Are we hearing witnesses merely on the ques-
tion of valuation?



Th CHAIRMAN. That is all. I hope you will not take over a
quarter of an hour if you can help it, Mr. Gray.

Mr. GRAY. My name is Chester H. Gray. I am the Washington
'representative of the American Farm Bureau Federation. I shall
'make an effort, which I think will be successful, to confine myself
-exclusively to .the question which is before the committee at this
hearing; that is, the question of valuation.

It may be a surprise to some that a representative of a farm organi-
-zation would think it appropriate to say anything about valuation at
'all, inasmuch as it ordinarily is considered that farm items are on the
specific basis; but in the effort which has been made thus far on the
House side-and the hearings will disclose that effort to have been
'more or less successful-most farm organizations have asked for an
-valorem rates of duty on many but not all farm commodities. If
_the readjustment of tariff matters on the Senate side goes along as it
-has on the House side, one may conclude that by the time this tariff
'act is reformed there will be many farm commodities on an ad valorem
'basis of protection, which means that the farmers have come to be
interested in the basis of valuation.

More and more we have come to recognize in agriculture, that the
'ad valorem principle of protection, which has seemingly worked so
advantageously to industry, will work advantageously to agriculture
if it can be invoked.

More and more we are getting displeased in agriculture with
having our commodities on the exclusive specific basis.

We-believe that as the rice and profit of a commodity increase,the
rate of protection should increase likewise, which is the fundamental
'basis of the ad valorem principle; that whenever a producer, whether
le is an industrial or an agricultural producer, gets his commodity
'up to the point of happiness; that is, where he is making a profit, we
'believe that the protection on that commodity should ificrease as his
:profit and market increase.

That is not true under the specific basis.
The CHAIRMAN. May I ask you when this change of thought took

-place?
Mr. GRAY. In the last three years, very largely.
The CHAIRMAN. It must have been because in every hearing we

'have ever had in regard to farm products, there never was a time
-when those representing the farmers did not insist upon specific
'duties and I thought they were much safer with the specific than
with the ad valorem. There could not be any undervaluation under
-the specific duties, and I know that in the past the farmers have
demanded specific duties.

Mr. GRAY. That is true.
The CHAIRUAN. I would be glad to have you explain to us in detail,

if you can-I know the time is running fast, and I do not want to
interrupt you, and I did not intend to-just what you advocate.
This is an absolute reversal of the position taken ever since 1909.
Your brief statement now is the first one I have ever heard to the
'effect that the attitude had been changed.

Mr. GRAY. In one way of speaking, it is an absolute reversal of
policy, of procedure, on tha part of agriculture, which has heretofore
been on the specific basis. The reversal is attributable very largely
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to the fact that agriculture has studied in the last five years the, quest.
tion of tariff more intensively in its own behalf than it had studio
it in the preceding 95 years, and it has been noticed, not only by agri..
cultural leaders but by agricultural members of farm organizations,
that if there is any one thing relative to industrial protection which
industrialists seem to be proud of, it is the fact that the ad valorenr
basis should be used on all commodities, either by itself or in con.
junction with specific rates of duty; and if we have seen that in a
hundred years of history in industry it has seemingly worked ad.
vantageously to industry, our simple conclusion has been, and is, that
it wil[ work equally advantageously to agriculture. Because, as I
stated a while ago, when the producer of corn, or wheat, or alfalfa
seed, or sugar, or what not, gets his commodity up to a basis of
prosperity, the ad valorem rate of protection increases proportionately
to his price, and thereby permits him, if he gets on a basis offps.
parity, to maintain it; whereas a specific rate of duty is a flat, definite,
measurable amount of money, and when the price gets high, it is an
attraction for corn to come in from the Argentine, for tomatoes to
come in from Italy, and seeds to come in from France; and as the
price gets high and the American farmer gets happy under the specific
rate, it is an inducement, with the duty standing static, for foreign
competition to come in and break down the profit line which the
American farmer has built up for himself.

Senator HARRISON. Mr. Gray, as the representative of your organi-
zation, how do you get an expression of tat organizatiq? What is
the modus operandi of ascertaining a change in the views of the
membership of your organization respecting the valuation proposition?

Mr. GRAY. By votes of the voting directors in the annual meeting
of the American Farm Bureau Federation, those voting directors
being appointed by the 43 State farm bureau federations which
comprise the membership of the American Farm Bureau Federation,
coming to the central group representing their own State membership.
In the last meeting of the American Farm Bureau Federation, which
was held in Chicago last December, we adopted a tariff resolution,
and a portion of our tariff resolution reads as follows:

The rates of duty should be based on the value of the crops to the American
producers thereof, and should be of such nature that, as the value increases, the
rates of duty automatically will increase.

This means the ad valorem principle, of course. So I am not speak-
ing without authority.

Senator CouzENs. With the diversity of costs in foreign countries,
how can you get at the cost in order to apply the ad valorem duty?
How do you get the cost of production abroad in order to apply the
ad valorem duty?

Mr. GRAY. If you will delay that, Senator Couzens, I will get to
it, if time permits. It impinges on the position we are advocating
in favor of domestic valuation. We want to get away from the
necessity of getting foreign values and foreign costs of production.

The CHAIRMAN. You accomplish that under specific duties.
Mr. GRAY. To ascertain extent.
The CH ARMAN. Suppose you take that up right now in connec-

tion with what has been already said and in connection with. the
question asked.

Senator SHORTRIDGE. Let him finish his argument.
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Mr. GRAY. It is immaterial to me what course of procedure I
Follow. I will present an orderly argument, if you desire, or I will
be glad to be interrupted and answer the questions as they are pro-
pounded if that is pleasant to the committee.

The CHAIRMAN. Make such orderly presentation as you desire.
Senator EDGE. That is, everything pertaining to the one point of

method of valuation.
Mr. GRAY. I have just concluded a brief summary of one reason

for our interest in the question of valuation-that is, the growing
desire on our part in agriculture to have our rates on the ad valorem
basis, or on the combination of ad valorem with specific.

Referring again to the testimony which many farm organizations,
as well as the American Farm Bureau Federation, havq already pre-
sented on the House side, you will see that what I have said relative
to our shift to the ad valorem basis is true.

Another reason why we are interested in valuation is that in the
last two years we have done much work before the Tariff Commis-
sion relative to getting increased agricultural protection under the
flexible provision of the tariff law. Speaking of the organization
which I have the honor to represent, the American Farm Bureau
Federation-and I could speak of some other organizations which
have done similar work-I will say that we have been interested in
from 10 to lt cases before the Tariff Commission, and we have
found that under the tariff act of 1922, based, as it is, in its valua-
tion basis and in its flexible provision basis so much upon foreign
bases, we have been unable, and the Tariff Commission likewise has
been unable, to go abroad and get foreign values and also foreign
costs of production. So we are interested in valuation from this
second point of view, that we expect to have to continue before the
Tariff Commission in years to come, irrespective of what kind of
tariff bill this Congress passes, in adjusting tariff rates as economic
conditions change, and we do not want to be compelled for the next
decade, which presumably will be the life of this tariff act which is
being formulated now, to go to the Tariff Commission and be forced
to confess and hear its confession, that it can not get the foreign
values and can not get the foreign cost of production. That is the
second basis of our interest in the question of valuation.

I give you those two approaches to the question introductory to
the positions we take relative to valuation, and those positions Are,
briefly, these:

First providing there is an adjustment of ad valorem rates of duty
up or down proportionate to the change in the values up or down,
there should be a shift from the foreign basis of valuation to a domestic
basis.

You will note that I have made there a proviso at the beginning
that there must be a scaling down in most cases of ad valorem rates
of duty if there should be a shift from the present foreign basis to a
prospective domestic basis.

What do we mean by a domestic basis of valuation? We do not
mean anything that is defined in the act of 1922 or in the tariff bill
which came to you from the House. We are seeking to get only two
definitions for the administration of bases in valuation, rather than
the four or five which are in the bill as it came from the House, and
are in the act of 1922 in somewhat different language.
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We mean by domestic basis of valuation the wholesale-market value
or the wholesale price at which such or similar imported merchandise
is freely offered for sale in the principal markets of the United States
to all purchasers in the usual wholesale quantities and in the ordinary
course of trade packed ready for delivery at the time of importation
of the imported merchandise.

Senator SIMMONs. May I ask you a question there?
Mr. GRAY. Certainly.
Senator SIMMoNs. In making this argument which you are now

presenting for valuation based upon domestic conditions and markets,
do you mean to exclude altogether the valuations under the present
law based upon the cost of production in foreign countries, or the
selling price in foreign countries, or the export selling price in foreign
countries? Do you mean to exclude those altogether, to eliminate
them from the bill, and confine the basis entirely to the price paid in
the American market?

Mr. GRAY. My answer to that would be "Yes," but I will qualify
that by saying, as I shall explain in brief later, that it will take a few
months to get to the culmination of that answer.

The first definition of a domestic basis is that it is the wholesale
selling price of the imported merchandise in the United States. That
is a brief definition.

You will note that definition cuts out eliminations which are
attached to the United States value and to the other values defined
in the act of 1922.

We want to come definitely to the domestic basis of valuation and
not have to deduct cost, not have to deduct commission, not have to
deduct cartage and transportation, but whatever the domestic
article is its value shall be the domestic value as above defined. In
other words, I am seeking to begin the use of a new terminology,
domestic value.

Now, that will not catch all commodities. It is a sort of screen in
the way of a definition, or a sieve, with which it is sought to catch as
many imported commodities as possible, but that definition of domes-
tic basis will not catch all commodities; in fact, I must confess that
I have not known of anyone who can define one basis of valuation to
catch all commodities.

Therefore, for those commodities which are shipped straight to
distributors in the United States, like the mail-order houses do, that
have no wholesale price, commodities that go immediately into the
retail trade, this definition will not catch them. And so for those
articles you need to retain the definition which is now in the actof
1922, known as the American selling price.

Briefly, then, .our position is to adopt the definition of domestic
value, which will catch every commodity imported except such as go
immediately into the retail trade and have no wholesale price. And
then for those commodities which this first definition does not catch,
put in another screen or sieve definition so that the American selling
price of like or similar articles will be applicable to the ones which
the domestic definition does not cover.

Senator EDGE. Did you hear the testimony given on yesterday by
Mr. Matthew Woll, a representative of the labor organizations?-

Mr. GRAY. Yes.
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Senator EDGE. I am trying to follow your proposal as compared to
his proposal, and as near as I have been able to analyze it your pro-
posal is practically the same idea, is it not; although he was talking
more from the standpoint of industry.

Mr. GRAY. I understand that he was in favor of the American basis
of valuation, but the American basis of valuation alone will not apply
because many commodities will not come into it, and you can not
apply upon them the American basis of valuation.

Senator EDGE. I agree to that, but so far as you can apply them as
to the matter of value, your plan, representing more or less agricul-
tural products, and his plan representing industry, are practical the
same, are they not? the

Mr. GRAY. Yes, but in reverse order; because we want to make the
American basis of value or American selling price usable only to
catch those commodities which will not be contained in the definition
of domestic value.

Senator EDGE. I follow you I think, but I do not see very much
difference between the two plans.

Mr. GRAY. Except that Mr. Woll puts the American valuation
first and exclusively, while we put it secondary; and I believe the
definition which has been just advanced for domestic value will catch
from 75 to 95 per cent of all imported articles, and American selling
price would only apply upon from 25 to 10 per cent variably.

Now, furthermore, this definition just outlined would allow the
act of 1922 to continue. I realize that you gentlemen here, or any
committee of Congress, can not scale these ad valorem rates down
so that the ultimate amount of duty under this domestic basis which
I am talking about wil be the same as if the foreign value should con-
tinue. You can not do that in a week or in a month, as has been so
carelessly, if I may say so, presented to you by witnesses. I am sub-
mitting the thought that the act of 1922 should continue with its
definition of foreign, United States, and export values until the
Tariff Commission has had an opportunity, of 15 months' duration,
to readjust these rates onto the domestic basis; and three months
thereafter, which will be a total of 18 months from the time the act
goes into effect by the signature of President Hoover, the domestic
basis could be made operative. This procedure turns the transition,
the statistical, and scientific work over to the Tariff Commission,
and does not ask you gentlemen here, in a hurried manner, to do it at
all.

Briefly may I summarize: We advocate a continuance of the defi-
nitions in the tariff act of 1922 for a period of 15 months, until the
domestic basis and the shifting of rates can be ascertained by the
Tariff Commission; three months thereafter, we want the domestic
basis, and the new rates scaled down in most instances, then to
become operative by making it a part of the tariff act which you will
write. Briefly that is our position.

Senator GEORGE. As I understand it, your argument comes down
to this: That the United States value, or the American value, or the
domestic value, will involve the scaling down of practically all rates
in the act.

Mr. GRAY. The domestic value, Senator George, will require more
scaling down of the ad valorem rates than the United States value
or the export value would require.



Senator GEORGE. They are in different degree, but all would require
a scaling down?

Mf. GRAY. Practically so, yes.
Senator GEORGE. It is your conclusion that there is no fixed rigid

formula tht we could apply with justice to the American consumer,
to all persons interested, and that it ought to go to the Tariff Com.
mission?

Mr. GRAY. Each item, whether it be industrial or agricultural, will
have to be considered in its own light on its own merits; and I can
not see that there is any definite formula which by rule of thumb can
be instantaneously applied for a solution of this matter.

Senator GEORGE. f fully agree with you, but I want to impress
this fact: In your judgment that same reasoning and principle applies
whether you take United States value, domestic value, or American
value, but it differs in degree.

Mr. GRAY. It differs in degree.
Senator GEORGE. And you have selected your basis. Now, let me

ask you this: If you go to the United States value, or the American
value, or to the domestic value, do you not break down ultimately
any thought of competitive conditions against which you are trying
to provide in a tariff? And will you not hasten the day when those
who want a tariff will simply come here and say: We want certain
specific rates ourselves, leaving out of mind the competition against
which the whole tariff system is presumed to act? Is not that the
logical consequence of it?

Mr. GRAY. I believe not, because under the domestic basis which
I have brought to your attention this morning, if the ad valorem
rates are scaled down to bring in on each item at the time that the
act goes into effect and throughout its life, approximately, if not
exactly, the same amount of revenue as would have been secured by
the foreign value, I can not see that competition will either be
hastened or lessened by that transition.

Senator GEORGE. Yes; but won't it inevitably come about that
those who seek protection will come to Congress and say: You have
left out all question of foreign values, of export values, therefore we
want to leave it out, and what we want is the protection which we
suggest to you, the protection which we consider adequate. And
you are leaving out the entire equation on which the entire protective
system is built. Is not that the logical ultimate consequence of this
going over to a domestic basis of valuation. I do not mean imme-
diately, but is not that what we may expect?

Mr. GRAY. I hardly think so, Senator George, any more than it
would be true under the present plan. I hardly think so.

Senator SHOUTRIDGE. You do not ignore the existence of condi-
tions abroad, do you?

Mr. GRAY. Pardon me, Senator?
Senator SHORTRIDGE. I say, you do not ignore conditions abroad,

do you, in your definition and your plan?
Mr. GRAY. By no means.
Senator SHORTRIDGE. They must be taken into consideration,

must they not?
Mr. GRAY. They will be taken into consideration; and if I may

answer more fully, by the Tariff Commission in readjusting these
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rates, 'scaling down or up as the case requires. The Tariff Corn- N

mission will have to take into balance the foregin values, export
values, domestic values, and every other relationship and rearrange
rates.

Senator SHOUTRIDGE. The Senator from Georgia (Mr. George)
puts his finger, so to speak, upon the vital or material controlling
point, or one of the facts which must necessarily be taken into con-
sideration in the framing and enacting of what we call the protective
tariff law, does he not?

Mr. GRAY. Perhaps so.
Senator SHORTRIDGE. It can not be ignored, otherwise we are

merely dreaming.
Senator KING. As I understand the position of Mr. Gray it is not

protection he wants, but an embargo, or it would inevitably result
In that.

Mr. GRAY. No.
Senator SHOATRIDGE. I think not.
Senator KING.. The establishment of that policy would result in an

embargo upon everything.
Senator SHORTRIDGE. That is not my thought on the subject, but

I do not wish to prolong the discussion. I was interested in the gen-
tleman's remarks. We enact a tariff law for certain purposes, as set
forth in the first tariff act, first, to raise revenue for the support of
Government; second, to pay the nation's debt; and third, as you will
remember so well, to protect and encourage American manufactures.
You still hold that that is one of the purposes, do you not?

Mr. GRAY. That is one of the purposes.
Senator SHORTRIDGE. Very well. Now, from the farmer's stand-

point, and I call it one of the greatest of our industries, and I have
always objected to differentiating when speaking of industry and
agriculture, for I think it is misleading and brings about a conflict
between interests which ought to be harmonious; we levy a tariff

* duty for revenue and for the protection of American industries, which
include agriculture.

Mr. GRAY. Yes, sir.
Senator SHORTRIDGE. Now, that protects the American agricultur-

ist, be he a raiser of wheat or corn or figs or oranges or lemons or rice,
or cotton of a certain type, and, with our scale of wages and cost of
living and standard of life, he cannot without adequate protection,
compete in the American market with like or similar products brought
here from other countries where the cost of production is far less than
it is here-is not that so?

Mr. GRAY. That is true in our point of view.
Senator SHORTRIDGE. Then you must necessarily take into con-

sideration and keep before the mind the costs of production of a
given article in a foreign country in the fixing of a rate, whether it
be a specific or ad valorem, is not that true?

Mr. GRAY. That is true, but that does not mean that we have to
make the basis in a tariff act a definition of values founded upon for-
eign facts.

Senator SHORTRIDGE. Quite true. I am very sympathetic with
much that you have said.

Senator CONNALLY. You do not favor the adoption of this new
basis of valuation unless these rates are all scaled down?
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Mr. GRAY. It would be the height of folly for us to favor it so.
Senator CONNALLY. And you do not favor it?
Mr. GRAY. No.
Senator CONNALLY. Representing the American Farm Bureau

Federation you do not want to be put in the attitude of advocating
higher rates by means of a new valuation unless they are going to b;
scaled down in each instance?

Mr. GRAY. We are not interested in a valuation basis, Senator
Connally, as a measure for giving higher rates, and I do not know
that anybody else is.

Senator CONNALLY. You were not here on yesterday, were you?
Mr. GRAY. I was, a part of the time.
Senator CONNALLY. IOU could not have had that view if you had

heard all of the statements made before us I am sure.
Mr. GRAY. We are not interested in getting away from a foreign

basis of valuation as I said a while ago unless rates are scaled down
so that the income from tariff funds will be the same in the new basis
as in the old. Our interest lies largely in two things, as I said at the
beginning, and I believe you were not here then, Senator Connally;
that we are getting more ad valorem rates on farm commodities than
ever have been advocated before, and, second, we will appear before
the Tariff Commission on many commodities as economic conditions
change, and in presenting our arguments during the next decade,
we do not want to go to foreign countries or have to chase down for-
eign facts and foreign costs of production when we know before we
start we can not get them.

Senator CONNALLY. Do you mind saying what one or two of those
commodities are? Are you speaking about farm commodities?

Mr. GRAY. Yes. Do you mean what farm commodities have been
before the Tariff Commission that we are interested in?

Senator CONNALLY. Yes; that you have had difficulty about.
Mr. GRAY. Well, tomatoes is one of them, coming mostly from

Italy, whether in the can or in paste form. Tomatoes also in the
fresh st'te coming from Mexico, grown down on the West coast and
propagated by American capital. I could mention-

Senator SHORTRIDGE (interposing). And cherries.
Mr. GRAY. Green peppers is another, which the Florida producers

can hardly grow any more on account of Mexican competition. And
the maraschino type of cherry which Italy produces and is almost
monopolizing our market with.

Senator CONNALLY. As to those values-
Senator SHORTRIDGE (interposing). There is poultry, and that case

is pending now, as I understand.
Senator EDGE. On all these commodities in the House bill they have

proposed very much higher rates of duty, have they not? They
have raised tomatoes, for instance, 600 per cent, I believe.

Mr. GRAY. I believe of those commodities I have mentioned the
House bill has given us increases.

Senator BARKLEY. If I understand you correctly, if the rates car-
ried in the House bill are to be kept as high as they are or increased,
you would not favor any change in the basis of valuation?

Mr. GRAY. Yes. We favor a change in the basis of valuation
entirely irrespective of and disconnected from the rate proposition
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Senator BARKLEY. I understand, but if you fix a basis of valuation
that increases the amount of income unless the rates are reduced;
that is one thing. But if the rates are to be left as they are or in-
creased, and assuming you increase the basis of valuation you neces-
sarily increase the income; so that if the rates are to be left as high
as they are or increased you would not then advocate in addition to
the new basis of valuation that would increase the income, a situation
that would leave that result.

Mr. GRAY. Absolutely not. If this committee can not adopt the
domestic basis of values and at the same time scale down the ad
valorem rates proportionately to that change of basic valuation, then
you better keep off of the whole proposition entirely.

Senator CONNALLY. Then you are in favor of leaving it like it is?
Mr. GRAY. If you can not do the other thing, yes.
Senator SHORTRIDOE. As I understand you then, finally, to say,

the association which you represent favors enlarging the ad valorem
fist rather than the specific list?

Mr. GRAY. Absolutely.
Senator SHORTRIDGE. All right. I just wanted. to know your

view-
iff GRAY. And our real preference is a combined rate, so much

specific but not less than a certain percentage of ad valorem.
Senator SIMMONS. Mr. Gray, you seem to have given considerable

study to this matter of a proper basis of valuation. You spoke
about your preference, of the basis that you prefer, as the American
selling price basis, did you not?

Mr. GRAY. I spoke of the domestic basis of valuation, which is a
new terminology.

Senator SIMMONS. That is substantially the same thing as the
American basis.

Mr. GRAY. There are some differences.
Senator SimMONs. Well, we have been discussing that heretofore

as being an interchangeable term, and we will say practically the
domestic basis. What domestic basis of prices do you refer to, the
price at the factory or the price fixed by the wholesaler or jobber?

Senator Kr=o. Or the price in Idaho or in New York on a farm
product whichhas to be shipped?

Mr. GRAY. In the brief which I hope to file for printing in the
record, the exact definition is this:

The domestic value shall be the wholesale market value or the wholesale price
:at which such or similar imported merchandise is freely offered for sale in the
prlhcipal market--

And now, mnd you, that word "market" is singular-
-of the United States to all purchasers in the usual wholesale quantities and in
the ordinary course of trade, and packed ready for delivery, at the time of im-
portation of the imported merchandise.

Now, may I apply that to canned tomatoes from Italy, if you
-please?

Senator SimMONS. No; suppose you reply to the question I asked:
Do you interpret that definition you have given us to mean price at
the factory or price after it has passed from the factory into the hands
of the wholesaer .dr .obber?
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Mr. GRAY. It would be in some instances after it had passed into
the hands of the wholesaler, because the wording here, which is
subject to change of course if you care to have it so considered, is
"wholesale market value or wholesale price."

Senator SIMMONS. Leaving out your definition altogether I want
you to answer my question: Is it your thought to apply this basis to
the price of the manufacturer or is it your purpose to apply it to the
price of the purchaser from tle manufacturer after a profit has been
added to iteT

Mr. GRAY. Whichever is considered the wholesale price.
Senator SImMONS. Which do you intend shall be considered?
Mr. GRAY. Well, I would not contend for one definitely in all cases,

but would wish-
Senator SimMONs (interposing). You have given us a definition

that is susceptible of two interpretations, and you must have a thought
about it in your mind.

Mr. GRAY. Usually it would be the price that the manufacturer
gives of the product packed for distribution and ready for shipment
out of his factory; and such price as is quoted ordinarily in the trade
journals as being the wholesale price.

Senator SiMMONs. Your answer is that in some cases you would
take the price of the manufacturer, and in other cases you would take
the price of the person to whom he sold it at wholesale?

Mr. GRAY. There would sometimes be that difference, because the
wholesale rice is not always measurable at the factory.

Senator SImMONS. Do you think that a fair or a good or a satis-
factory rule?

Mr. GRAY. I think it is a fairly good rule, for this reason: That.
the wholesale price of all commodities is shown in trade journals, in
reports of the Department of Agriculture, in reports of the Depart.
ment of Commerce, and elsewhere around Washington, so that any-
body in America, the plain citizen or the importer or the exporter.
or the manufacturer, or the dealer, or what not, can get the whole-
sale price. It is a quotable and public item.

Senator SImMONS. Yes; but you state the price at which sold.
Now, we will assume that it is sold by a jobber or a wholesaler; it
has when it reaches the wholesaler's hands one profit the manufac-
turer's'profit. Then when it is sold in the way you have suggested
by the wholesaler another profit, and'the price upon which you propose
to base the ad valorem rate would have two profits in it.

Mr. GRAY. Not in all instances.
Senator SIMMONS. It would have not only cost of production but.

two profits.
Mr. GRAY. I would answer the question finally this way: That

whatever is in the trade journals and departmental publications,.
known as the wholesale price of a commodity, on any day or in any
month, would be the price used.

Senator SimMONS. Your price includes the profit of the wholesaler?
Mr. GRAY. In some cases it does, but not in all cases.
Senator HARRISON. Let us take tomatoes on which there is a tarif"

placed in the House bill, and also in the present law I believe: Toma-
toes are grown in Arizona and Texas and Mississippi and Florida,.
and in all these States they vary as to price. When they come into.
this country, what is the amount that you would fix, what is the
basis of valuation on the tomatoes that are shipped here from abroad?.



Mr. GRAY. At the principal market, ordinarily New York.
Senator HARRISON. But if they have several principal markets,

what is the price?
Mr. GRAY. Ordinarily it is New York.
Senator HARRIsoN. In Texas and Arizona thepeople would find

the market in the Middle West. The people in Floda would ship
to the nearest point, somewhere in the East. I was just wondering
how your definition would fix the price of tomatoes imported.

Mr. GRAY. The definition is applied to the imported article at the
principal market, and the principal market for tomatoes for instance,
is New York.

Senator HARRIsoN. Well, I do not know about that.
Mr. GRAY. I confess, Senator Harrison, that the price of the do-

mestic product will vary, but the definition of domestic value is based
on the imported article.

Senator HARRISON. Take tomatoes and the price differs every day,
rises and falls.

Mr. GRAY. And so does the foreign basis differ just as much, day
by day.

Senator GEORGE. You do not mean that you would leave to the
Tariff Commission the broad discretionary powers that you have
indicated here, but you mean you would leave to them to work out
the problem and report back so that it might have congressional
sanction in scaling down?

Mr. GRAY. That proposition is one which we better leave to the
discretion of this committee; but I think personally, and officially
because there is no use of my speaking personally, that the rates of
duty when figured out by the Tariff Comission should come back
to its source, which is the Congress of the United States, for final
approval.

Senator GEORGE. I might say, if it be worth anything to you, that
that would necessarily have to come back because it involves every
element of legislative discretion rather than administrative detail.

Mr. GRAY. But in the meantime the definition, the court procedure
the administration of the tariff act of 1922, would go right on until
the Tariff Commission had reported these changes and they had been
approved by some governmental sanction, whatever it would be that
you gentlemen may decide.

The CHAIRMAN. We thank you, Mr. Gray.
Mr. GRAY. I wish to thank you, and I now present our brief.
(Mr. Gray submitted the following brief:)

'nTyF T)v' AMERICAN FARM BUREAU FEDERATION CONCERNING VALUATION

[By Chester H. Gray, Washington representatives

There are two general bases of valuation for the collection of ad valoremduties on imported goods, foreign valuation and domestic valuation, each of
which aiay assume several different forms.

In the act of 1922 foreign valuation Is the predominant basis, the statute
req hiring the use of the foreign value or the export value, whichever is higher,
whenever either of these values is obtainable. Both of them are forms of foreign
valuation. If neither of them Is obtainable, then the United States value of
the imported merchandise must be used; this is a form of domestic valuation.
If the United States value is not obtainable, t .n the cost of production shall
be used; this again is a form of foreign valuation. The American selling price,
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another form of domestic valuation, is only authorized for certain cases arising
under the flexible provision in which the President finds that a change of 50
p er cent in the existing rates of duty will not be sufficient to equalize the difference
in cost of production at home and abroad.

Experience has shown that all forms of foreign valuation are objectionable.
A somewhat detailed discussion of these objectionable features is presented in
the brief filed by the American Farm Bureau Federation with the Ways and
Means Committee of the House of Representatives. (See pp. 9780-9783 of the
hearings.) Without repeating in detail the Information in that brief, the chief
objections to foreign valuation may be summarized as follows:

(1) A large number of agents must be maintained in foreign countries to check
the accuracy of alleged valuations of exporters.

(2) The presence of these agents is a constant source of irritation to foreign
countries and a fomenter of international discord.

(3) Inability to commandeer records and witnesses in foreign lands as could
be done at home tends to encourage fraudulent values.

(4) Unscrupulous exporters are able more easily to establish fictitiously low
values on their goods.

(5) The foreign value may fluctuate without reference to conditions in the
American market.

In order to avoid the pitfalls and difficulties which result from the use of
various forms of foreign valuation, the American Farm Bureau Federation
suggests that a new form of valuation for imported merchandise be provided
which shall be known as domestic value and which shall replace foreign value,
export value, and United States value, which are now contained In the statute.
This form of domestic value may be defined as the wholesale selling price of the
imported article when freely offered for sale in the United States. Whenever it
is impracticable to obtain the wholesale selling price in the United States of the
the imported article, then, as an alternative method, the American selling price
of a like or similar article produced in the United States, less the amount of the
duty on the imported article, may be substituted.

The effect of adopting this new form of valuation would be to collect an ad
valorem duty on the basis of the value of the imported product delivered to our
shores. Such a method would be easier of ascertainment, less subject to fictitious
or fraudulent values, and less provocative of international friction than any form
of foreign valuation. Moreover, it more nearly would carry out the fundamental
purpose of a protective tariff by providing for the collection of a duty on the value
of Imported goods when offered for sale in domestic markets in competition with
domestic goods. The competition may be more exactly measured and certainly
equalized. I

This recommendation correlates with the changes which have been suggested
In section 315, the so-called flexible provision of the act of 1922, whereby the cost-
of-production formula would be replaced very largely by another formula which
would take into consideration primarily conditions of competition in domestic
markets. These two proposals are closely linked together; both seek to do away
with the necessity of sending abroad to foreign countries agents to pry into the
costs and prices of foreign industries. (For discussion of suggested changes in
the flexible provision see brief of American Farm Bureau Federation before
House Ways and Means Committee, pp. 9765-9778, hearings.)

Such a change In the basis of valuation, however, necessarily must be accom-
panied by a proportionate scaling down of all ad valorem rates, otherwise the
effect would be to inordinately increase the actual amount of duty collected
without any visible change in the rates because of the fact that the values upon
which the ad valorem rates are computed would be considerably raised through
this change in the basis of valuation. Generally speaking, the foreign value of a
commodity Is much lower than the American value of the same product.

For example, in the case of men's sewed straw hats, the foreign valuation,
according to a study made by the Tariff Commission, was $6.42 per dozen,
whereas the American selling price was $13.28. The rate of duty under the
act of 1922 was 60 per cent ad valorem. Based on foreign valuation this rate
would yield a duty of $3.85 per dozen, whereas on the American selling price
it would yield a duty of $7.90, or about double the former amount.

Similarly, Japanese rag rugs, dutiable at 35 per cent ad valorem, would yield
a duty of 11.4 cents, based on a foreign value of 32.62 cents per square yard,
compared with a duty of 23.8 cents, based on a domestic value of 68.3 cents
per square yard.
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Cast-iron pipe, dutiable at 20 per cent ad valorem, would yield a duty of

$10.05, basedon the American value of $50.25, compared with a duty of $6.02
based on a foreign value of $30.10.

Phenol, dutiable under the act of 1922 at 7 cents per pound and 40 per cent
ad valorem, would yield a duty of 17.93 cents per pound based on an American
value of 19.83 cents per pound, compared with a duty of 10.95 cents per pound
based on a foreign value of 9.89 cents per pound.

Sodium silico fluoride, dutiable under the act of 1922 at 25 per cent ad valorem,
would yield a duty of 1.27 cents per pound on the basis of an American selling I
price of 5.073 cents per pound, compared with a duty of 0.66 cent per pound
on the basis of a foreign value of 2.65 cents per pound.

Embroidered or ornamented gloves, dutiable at 75 per cent ad valorem, would
yield a duty of $6.81 per dozen pairs, based on an American selling price of $9.08
per dozen pairs, compared with a duty of $2.74 based on a foreign value of $3.65
per dozen pairs.

These illustrations, based upon valuations taken from official reports published
by the United States Tariff Commission, indicate that the American selling price
is from two to three times the foreign value for many commodities. The pro-
posed domestic value of an imported article would probably be somewhat less
in most cases than the American selling price of a domestic article, but the former
would still be very much higher than the foreign value in most instances. In
other words, the change in the basis of valuation from foreign value to domestic
value would result in enormous Increases in the actual duties collected unless the
rates of duty are scaled down proportionately.

To make such a change without a proportionate scaling down of rates would
penalize agriculture because of the fact that only a few agricultural products carry
an ad valorem rate of duty, whereas there are a vast number of industrial products
which carry ad valorem rates. A rough approximation indicates that there are
about 1,500 commodities and groups of commodities which may be classed as
industrial products that errrv ad valorem rates in the act of 1922, whereas there
are less than 100 commodities or groups of commodities which may be classed as
agricultural products that carry ad valorem rates. Consequently we wish to make
it clear that the American Farm Bureau Federation strenuously opposes any
change in the basis of valuation from foreign value to any form of domestic value
unless such change be accompanied by the proper adjustment of every ad valorem
rate so that the actual duty collected under the new basis of value will be the same
as that which would be collected under the old basis.

We believe, however, that a change in the basis of valuation from foreign
value to domestic value, if accompanied by this adjustment of ad valorem rates,
would greatly improve the effectiveness of our protective system and simplify
its administration.

The question now arises as to how such change should be brought about.
The largeness of the task and the importance of doing it carefully and exactly, so
as not to upset business conditions, would seem to indicate the wisdom of assign-
ing the undertaking to the United States Tariff Commission.

The actual task of determining the foreign and domestic values of all of the
commodities in the tariff act which bear ad valorem rates and computing the
proper adjustment of duties would require a considerable amount of study and
investigation. This information is not immediately available for a great many
commodities, and it would be necessary to assemble the appropriate price data in
order to supply the necessary data upon which to adjust the rates of duty. The
Tariff Commission with its staff of trained experts is perhaps best fitted to do
this work under proper restrictions by Congress. Unless the transition is made
in a scientific manner such as this it may be expected that an attempted adjust-
ment of rates to conform to the change in the basis of valuation might result in
giving some commodities actual increases and to others actual decreases in the
amount of protection, due to the lack of accurate information as to foreign and
domestic price levels of some commodities.

It is further suggested that in giving authority to the Tariff Commission to
make this investigation and to adjust the rate in accordance therewith, a definite
time limit for the completion of this task should be specified. No doubt the
commission could give an estimate as to the amount of time which would.be
needed, but it would seem that the task might be completed within a period not
to exceed 15 to 18 months, provided adequate personnel is given to the commis-
sion for this task. Unless such a time limit is specified, the proceedings might
drag along through many years, entailing great uncertainty to business. The
change, if properly made, however, within a reasonable length of time, should
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occasion no disturbance to business if, coincident with the change in the basia
of valuation, the rates are so adjusted that the actual amount of duty to be col-
lected under the new value is the same as would have been collected under the
old value.

In making these adjustments in rates the commission should not be limited
by the 50 per cent limitation now prevailing in the flexible provision of the act,.
but specific authority should be given which would enable the commission to
make whatever adjustments are necessary, even though the amount of change
exceeds 50 per cent.

Furthermore, the system of valuation prevailing in the act of 1922 would need
to be retained until the new basis of valuation with the adjusted rates of duty
shall have become effective. It is. suggested that, if the commission is allowed
16 months to complete its investigation, the adjusted rates and the values upon
which these are based be published by the commission by proclamation at the
end of that period of time and that these new rates and the new basis of value
become effective 3 months later. This would give ample notice of the
transition.

In the proposed bill, H. R. 2667 a new subsection (b) of section 402 has been
added which makes the decision of the appraiser final and conclusive, except for
appeal to the Secretary of the Treasury, as to whether or not the foreign value
or the export value can be satisfactorily ascertained and no appeal from this
decision to the courts is permitted, although such appeals may be taken in the
actual determination of specific values after the basis of value has been deter-
mined. This would appear to give to administrative employees unwarranted
authority and deprive citizens of their constitutional right to redress in the courts
through due procee.a of law. If the present system of valuation is to be retained,
we respectfully urge that the wording of section 402, in the act of 1922, in its
entirety, be retained without change. The adoption of domestic value which
we have suggested, would do away with all of these difficult, controversial, and
objectionable features involved in a plan of foreign valuation. If domestic
value is adopted, there would be no need for foreign value, export value cost of
production, or for this provision as to the finality of the appraiser's decision con-
cerning the basis of value. In order to carry out these suggestions, we respect-
fully submit the following language as a substitute for section 402

Sac. 402. Value: (a) For the purposes of this act the value of imported mer-
chandise shall be-

(1) The foreign value or the export value, whichever is higher;
(2) If neither the foreign value nor the export value can be ascertained to the

satisfaction of the appraising officers, then the United States value;
(3) If neither the foreign value, the export value, nor the United States value

can be ascertained to the satisfaction of the appraising officers, then the cost of
production;

(4) If there be any similar competitive article manufactured or produced in
the United States of a class or kind upon which the President has made public a
finding as provided in subdivision (b) of section 315 of Title III of this act, then
the American selling price of such article;

(5) On and after 18 months from the datp of the approval of this act, in lieu
of (1), (2), and (3), the domestic value; but if the domestic value can not be ascer-
tained to the satisfaction of the appraising officers, then the American selling
price of a like or similar domestic article.

(b) The foreign value of imported merchandise shall be the market value of
the price at the time of exportation of such merchandise to the United States, at
which such or similar merchandise is freely offered for sale to all purchasers in
the principal markets of the country from which exported, in the usual wholesale
quantities and In the ordinary course of trade, including the cost of all containers
and coverings of whatever nature, and all other costs, charges, and expenses
Incident to placing the merchandise in condition, -packed ready for shipment to
the United States.

(c) The export value of imported merchandise shall be'the market value or
the price, at the time of exportation of such merchandise to the United States,
at which such or similar merchandise Is freely offered for sale to all purchasers
in the principal markets of the country from which exported, in the usual whole-
sae quantities and in the ordinary course of trade, for exportation to the UnitedStates plus, when not included in such price, the cost of all containers and cover-
ings of whatever nature, and all other costs, charges, and expenses incident to
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Elacing the merchandise in condition, packed ready for shipment to the United

tates. If In the ordinary course of trade imported merchandise is shipped to
the United States to an agent of the seller or to the seller's branch house ur-
suant to an order or an agreement to purchase (whether placed or entered into
in the United States or in the foreign country), for delivery to the purchaser in
the United States, and if the title to such merchandise remains in the seller until
such delivery, then such merchandise shall not be deemed to be freely offered j
for sale in the principal markets of the country from which exported for exporta-
tion to the United States, within the meaning of this subdivision.

(d) The United States value of imported merchandise shall be the price at
which such or similar imported merchandise is freely offered for sale, packed
ready for delivery in the principal market of the United States to all purchasers,
at the time of exportation of the imported merchandise in the usual wholesale
quantities and in the ordinary course of trade, with allowance made for duty,
cost of transportation and insurance, and other necessary expenses from the place
of shipment to the place of delivery, a commission not exceeding 6 per centum,
if any has been paid or contracted to be paid on goods secured otherwise than by
purchase, or profits not to exceed 8 per centum and a reasonable allowance for
general expenses, not to exceed 8 per cent on purchased goods.

(e) For the purpose of this title the cost of production of imported merchandise
shall be the sum of-

(1) The cost of materials of, and of fabrication, manipulation, or other procem
employed in manufacturing or producing such or similar merchandise, at a time
preceding the date of exportation of the particular merchandise under considera-
tion which would ordinarily permit the manufacture or production of the par-
ticular merchandise under consideration in the usual course of business:

(2) The usual general expenses (not less than 10 per centum of such cost) in
the case of such or similar merchandise;

(3) The cost of all containers and coverings of whatever nature, and all other
costs, charges, and expenses incident to placing the particular merchandise under
consideration in condition packed ready for shipment to the United States; and

(4) An addition for profit (not less than 8 per centum of the sum of the amounts
found under paragraphs (1) and (2) of this subdivision) equal to the profit which
ordinarily is added, in -the case of merchandise of the same general character as
the particular merchandise under consideration, by manufacturers or producers
in the country of manufacture or production who are engaged in the production
or manufacture of merchandise of the same class or kind.

() The American selling price of any article manufactured or produced in the
United States shall be the price, including the cost of all containers and coverings
of whatever nature and all other costs, charges, and expenses incident to placing
the merchandise in condition packed ready for delivery, at which such article is
freely offered for sale to all purchasers in the principal market of the United
States, in the ordinary course of trade and in the usual wholesale quantities in
such market, or the price that the manufacturer, producer, or owner would have
received or was willing to receive for such merchandise when sold in the ordinary
course of trade and in the usual wholesale quantities, at the time of importation
of the imported article.

(g) The domestic value shall be the wholesale market value or the wholesale
price at which such or similar imported merchandise is freely offered for sale in
the principal market of the United States to all purchasers in the usual wholesale
quantities and in the ordinary course of trade, and packed ready for delivery, at
the time of importation of the imported merchandise. The United States
Tariff Commission is authorized and directed to ascertain the domestic value of
all imported merchandise subject to ad valorem rates of duty, and the rates of
duty necessary to yield the same amount of duty per unit of quantity on the basis
of domestic value as would be yielded under the prevailing basis of valuation,
and to proclaim and publish these new rates within a period not to exceed 15
months from the date of the approval of this act. Eighteen months from the
date of the approval of this act the new rates of duty which have been pro-
claimed and published by the commission shall become effective.
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APPENDIX EXHIBIT II

Hon. WVILLIS C. HAWLEY, WASHINGTON, D. C., April 9, 1929.

Chairman House Ways and Means Committee,
House Office Building, Washington, D. C.

DEAR CONGRESSMAN HAWLEY: Recent statements appearing in the press have
expressed the fear that the adoption of some form of domestic valuation to
replace the present use of foreign value as a basis for computing ad valorem
duties, is being advocated by certain industrial interests as a subterfuge through
which general increases can be secured on industrial products without changing
the e~lsting rates of duty.

Regardless of whether or not this fear is well-founded, the actual effect of such
a change would be to give to industry drastic increases in the tariff, unless this
change in the base for ad valorem duties, is coupled with a scaling down of the
rates. The actual duty collected on eiieh pound or other unit of the commodity
must be the same on the new basis as would be the case with the present or
proposed rates which are based on a continuation of the foreign valuation.

The American Farm Bureau Federation had advocated before your honorable
committee, a change in the basis of valuation for the present method of using
the foreign value to some form of domestic value; but this request was made on
the assumption that such a change would be accompanied by a scaling down of
all existing ad valorem rates in the act and all proposed rates which ar'e based on
the foreign value.

In the brief upon this subject, it was stated:
"Those who oppose an American valuation or the United States valuation,

adduce various alarming arguments in their eforts to show that it will be im-
possible to translate into the American or United States valuation the rates of
duty which are now written in our tariff act upon the foreign valuation basis.
A demonstration may show the fallacy of this line of argument and conversely
may show the comparative ease with which an American valuation may be put
into operation."

Unless adjustments of rates are made proportionate to the change in the basis
of valuation for these rates, we do not desire any change in the basis of valua-
tion.

To make such a change without a proportionate scaling down of rates would
penalize agriculture and destroy to a large extent such benefits as might otherwise
be expected to accrue to agriculture through adjusting upward the rates on vari-
ous agricultural products. Very few agricultural products carry an ad valorem
rate of duty; most of them in the present act carry specific rates of duty which
remain unchanged regardless of fluctuating values. On the other hand there are
a vast number of Industrial products which carry ad valorem rates of duty. A
rough approximation indicates that there are about 1,600 commodities and groups
of commodities which may be classed as industrial products which carry ad valorem
rates in .the tariff act of 1922, whereas there are only 66 commodities or groups
of commodities which may be classed as agricultural products which carry ad
valorem rates. Moreover In this list of 1,500 industrial commodities are many
groups of commodities which in turn comprise scores of articles of varying value
but all carrying the same ad valorem rate, so that the list is really much more
extensive than this number indicates; Hence to change the base of valuation
without changing the ad valorem rates would have the effect of raising the duties
actually collected on 1,500 industrial commodities and groups of commodities
which bear an ad valorem rate, whereas but few agricultural commodities would
share in this increase because very few bear an ad valorem rate.

Moreover, the amount of increase in the actual duties collected on industrial
products by such a change in base would be tremendous, amounting to several
hundred per cent In many instances and perhaps averaging from 100 per cent
to 150 per cent above the amounts already collected. These large increases would
result from the fact that the domestic value is generally very much higher than
the foreign value.

The effect of adopting domestic valuation as a substitute for foreign value for
all ad valorem duties, without scaling down rates proportionately, may be illus-
trated by reference to the action of the President concerning the duty on sodium
silicofluorida. This product carried a duty of 25 per cent ad valorem based on
foreign value. An investigation was conducted under section 315 by the Tariff
Commission and It reported to the President that a study of the cost of production
of this product in the United States and the principal competing country showed
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that the rate of 25 per cent was not sufficient to equalize the difference in the cost
of production. The report further stated that the maximum increase of 50 per

* cent under the flexible provision would not be sufficient to equalize the difference
in the cost of production. Hence the President acting under the authority of
section 315 (b) of the tariff act of 1922, issued a proclamation changing the basis
for computing the ad valorem duty from foreign value to the American selling
price, dutiable at a rate of 25 per cent., In 1925 the American selling price was
5.073 cents per pound and the foreign value in benmark and Holland was 2.65
cents per pound. In other words the domestic value was nearly double the
foreign value. The change in the base therefore had the actual effect of nearly
doubling the actual duty per pound which was collected although the rate of
25 per cent ad valorem remained unchanged in amount. (See report of Tariff
Commission to President, dated August 11, 1928, p. 17.)

Embroidered or ornamented gloves may be cited as an illustration of the effect
of such a change in the base without a proportionate scaling down of the rate of
duty. According to a study made by the United States Tariff Commission the
American selling price of this type of gloves was $9.08 per dozen pairs and the
foreign value was $3.65 per dozen pairs. With a duty of 75 per cent ad valorem
if the base for valuation is changed from the foreign value to the American selling
price without changing the rate of duty, the actual duty collected on a dozen
pairs would be increased from $2.74 to $6.81. (See report of Tariff Commission
to President, June 11 1925, p. 22.)

Thus a change in the base of valuation without a proportionate scaling down
of the duties would result in increasing the actual amount of duties collected to
an enormous extent, which, not only would give industry an unfair advantage
over agriculture in the adjustment of tariff protection, but it would greatly in-
crease the cost of a large number of industrial products purchased by the farmers
without increasing proportionately the price of the products which farmers have
to sell. Some of the industrial products carrying an ad valorem duty which
would be affected by such a change include the following products which are
purchased by farmers:

Paints and various paint materials, kitchen utensils, spectacles, electric light
bulbs and lamps, mirrors, glassware, soaps, cast-iron pipe, crosscut saws, hand-
saws, saddlery and harness hardware, hooks and eyes, snap fasteners and clasps.
pins, hairpins, safety pins, pocketknives, pruning knives, budding knives, table
knives and forks, hay knives, beet-topping knives, tobacco knives, animal clippers,
pruning and sheep shears, scissors, razors, pliers, pincers, nippers, lawn mowers,
and machine tools, shovels, spades, scoops, scythes, sickles, grass hooks, corn
knives, drainage tools, hubs for wheels, wagon blocks, casks, barrels, hogsheads,
porch and window blinds, baskets, chair seats, curtains, shades, screens, spring
clothespins, house or cabinet furniture made from wood or rattan or similar
materials, candy and confectionery, cotton thread, cotton cloths, tapestries
cotton tablecloths, cotton quilts and bedspreads, cotton gloves, embroidered
gloves, cotton hose and cotton socks, cotton underwear, cotton handkerchiefs
and mufflers, cotton clothing and articles of wearing a parel, lace window curtains
and bed sets, linen towels, linen napkins, linen tabelcloths, jute bags, linoleum,.
wool fabrics, wool blankets, wool hose. wool socks, wool gloves, wool mittens,
wool underwear, wool clothing and wool wearing apparel, carpets and rugs, silk
thread, silk fabrics, silk handkerchiefs, silk clothing, wall board, writing paper,.
envelopes, brooms, toothbrushes and all other brushes, buttons, dolls, emery
wheels, hats, caps, bonnets, laces, belts, satchels, pocketbooks, leather gloves..
harnesses, cabinet locks, padlocks, pencils, and umbrellas.

This is not an exhaustive list but it contains the more common articles pur-
chased by the farmers, which now carry ad valorem rates of duty. In additiorm
to these articles there is a vast number which also would be affected by such a
change in base because of the increases in the tariff on materials entering into
the manufacture of these articles.

The American Farm Bureau Federation still favors the adoption of some form
of domestic valuation to replace the present use of foreign value, as suggested in
our brief filed with your honorable committee on February 27, 1929. Some of
the advantages of the domestic valuation plan over the foreign valuation plan,
may be summarized as follows:

(1) It would be more difficult for exporters in foreign countries to conceal the
true value of their products;

(2) It would be easier for customs officials to ascertain the facts as to values,
if these are based on domestic prices rather than foreign prices;

I
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(3) It would reduce the amount of international friction engendered by the
foreign valuation system which requires investigation in foreign countries by
ants of the United States Government;

(4) It would make possible a more adequate check on records of sales because
the Government would have authority to commandeer records of its own citizens
but does not have this authority over foreigners living in foreign lands;

(5) It provides a better measure of the protection required by domestic indus.
tries because it permits the amount of protection to fluctuate in direct ratio to
the domestic price level instead of fluctuating conditions in foreign countries.
Past experience indicates that the higher the domestic price level, the more
likelihood there is of large importations.

Much as we desire that such a change in the valuation plan be made, we prefer
that no change be made unless it is accompanied by a proportionate scaling down
of all ad valorem rates, both industrial as well as agricultural. The requests we
have made for changes in the duties on agricultural products were based on the
foreign valuation plan wherever ad valorem rates were sought, since that plan
is now incorporated in the tariff law. We are willing that these rates be scaled
down proportionately to the change in base from foreign value to domestic
values, providing all other ad valorem rates are likewise reduced.

In working out the technicalities involved in such a readjustment, the com-
mittee, of course, could avail itself of the services of the United States Tariff
Commission, if necessary.

Very respectfully, AMERICAN FARM BUREAU FEDERATION,

CQESTER H. GRAY, Washington Representative.

MOTION TO CONFINE HEARINGS TO AGRICULTURAL PRODUCTS-PRO-
CEEDINGS AS IN EXECUTIVE SESSION

Senator KING. In harmony with the recommendation made by
President Hoover in his message convening the Congress in extraordi-
nary session, I move that the committee in the matter now before it
confine itself to the consideration of' agricultural products and such
schedules and commodities as are directly affected by tariff rates upon
or related to agricultural products.

Senator REED. I move as an amendment to the motion made by
Senator King, that there be added the proviso that the term "agri-
cultural products" does not include sugar.

Senator HARRISON. I ask for a vote on that.
Senator BINOHAM. I do not think that the Senator from Utah

(Mr. King) quite correctly stated the situation as to the recommenda-
tions made by the President. The President says that there are a
number of industries that have been running behind recently, which
have nothing whatever to do with agriculture, and he specifically
says that he desires us to take up anything where it can be shown that
industry has suffered since the last tariff bill was enacted, and where
there is an emergency of increasing unemployment in thatparticular
industry. If the Senator from Utah (Mr. King) will refer to the
message of President Hoover I think he will find I am correct.

Senator KING. I am very familiar with that message.
Senator BINOHAM. I suggest that if he is very faiiliar with it he

would hardly make the statement that he did..'
Senator KING. That is a difference of interpretation, and the

Senator from Utah is as much entitled to his interpretation as is the
Senator from Connecticut.

The CHAIRMAN. We will take a vote.
Senator SIMMONS. Before that is voted on, if it be true as Senator

Bingham states that there are specific manufactured products that
ore not adequately provided for by the present tariff rates, why can



they not apply under the present tariff act, under the flexible pro-
visions, and get 50 per cent added to their rates. If they are entitled
to it, as you say they are, we would then have a judicial determination
by the Tariff Commission before the President acts, as to whether
they are entitled to it or not. We have in that manner the best
method for them to get it if they are entitled to it.

Senator BINOHAM. I will say to my distinguished friend from
North Carolina (Mr. Simmons), without any desire to criticize the
Tariff Commission, they are now about four years behind on their
schedules. In the meanwhile these industries are being put out of
business due to cheap labor in Europe. They will have to close their
doors and throw their employees out of work. If the Tariff Commis-
sion could settle the matter within two weeks instead of two or three
years I would agree with the Senator from North Carolina.

The CHAIRMAN. May I ask a vote by the committee upon the
motion as amended?

Senator COUZENS. I suggest that the motion is not germane to the
subject we have under consideration, and therefore I move to lay it
on the table.

Senator SHORTRIDGE. I second the motion.
Senator HARRISON. Does that include sugar?
Senator CouzENs. It includes everything.
The CHAIRMAN. And leave the other rates as the House provides?
Senator KING. No; that we confine ourselves to these things alone

and that we reject the House bill in toto.
Senator BARKLEY. Does that motion apply to valuation or to

everything before the committee?
Senator CouzENs. I insist upon my motion to lay on the table.
Senator HARRISON. I call for a recorded vote.
The CHAIRMAN. The clerk will call the roll.
(Thereupon the roll was called upon Senator Couzens's motion,

resulting as follows: Ayes-Senators Watson, Reed, Shortridge,
Edge, Couzens, Greene, Deneen, Keyes, Bingham, Sackett, and the
chairman; noes-Simmons, Harrison, King, George, Barkley, Thomas,
and Connally.) -

The CHAIRMAN. The vote stands 11 ayes, 7 noes, and Senator
King's motion is laid upon the table. We wilf hear the next witness.

STATEMENT OF ARMIN C. STAPFER, REPRESENTING PIEDMONT
SILK CO., NEW YORK CITY

Mr. STAPFER. I am general manager and vice president of the
Piedmont Silk Co., manufacturers of silk piece goods in Pennsylvania.
I wish to state that I am a graduate of the Textile College, Zurich,
Switzerland, and have been for a good many years examiner of silks
at the port of New York. I also spent considerable time in Japan,
engaged in manufacturing. I wish to testify in regards to valuation
basis which has been proposed. Before the Ways and Means Com-
mittee I recommended the application of the United States valuation
plan on consigned goods.

There are two forms of importations, one form of purchased goods,
or merchandiser which has been bought outright in the foreign markets.
The second form consists of merchandise shipped over here and con-
signed to the agent in this country to be sold either at a fixed price
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or ak. the best price obtainable. In this transaction the foreign ship.
per or manufacturer is the principal. $.

It is obvious that in such a case the party that consigns the mer.
chandise is eager to bring the goods in at the lowest possible invoice
value that will pass the appraiser. In a great many cases such mer.
chandise is not sold in the home market, and the appraiser is not in a
position to make either comparison with other similar merchandise or
to verify the home market value. In such a case the examiner has
the opportunity to apply the United States selling price at which the
merchandise is freely offered for sale in this country. Or, he could
apply cost production as specified in the present tariff act. Either
basis which is higher could be applied.

Before the House hearings I recommended a clearer definition of
cost production. Cost production should include the price or mar-
ket value of the material, all direct and indirect labor charges, general
expenses, which in the textile line should not be less than 15 per cent
and should include all such items, depreciation and interest, plus the
usual profit in the respective lines. It has been suggested tha _the
basis of cost production should be shifted to this market. In other
words, the cost production of a comparable article in this market
should be obtained.

In view of the fact that production methods here and abroad are
vastly different, as well as the fact as in very few cases the domestic
merchandise is identical with foreign merchandise, such a method
would not be practical.

For instance, Mr. Cheney, in his testimony yesterday, made ref-
erence that Japanese habutaes were being sold below cost of produc-
tion, and that such cost of production was less than the price of the
raw silk imported. This clearly demonstrates what a vast difference
of opinion exists regarding cost of production. Before the Ways and
Means Committee Mr. Cheney submitted a statement estimating
the cost of production of an imported habutae to be in the neighbor-
hood of $18.62 in this country and $10.12 per pound in Japan, but
then he also makes the statement that these goods could be pur-
chased at $6.35, or otherwise making deductions for boil-off less
than the price of raw silk. This shows the amount of guess work
applied. Habutaes are being sold freely in the open market in Japan
to all buyers into all countries in. the world. It certainly will be
ridiculous for the Japanese to sell such habutaes in the open market
for $3 less than cost. The habutae market is an open market, and
quotations and transactions are published daily, just as cotton and
grain and other commodities are quoted in this market.

Mr. Cheney particularly referred in his appeal for the United
States valuation to such importations of Japan. Such merchandise
is purchased outright, and sold at a very small marin of profit, and
the application of the United States valuation would not alter con-
ditions except for the difference between the foreign cost in Japan
and the landed cost here.

The application of the United States valuation will not compensate
the difference between countries having a low conversion cost and
countries having higher conversion cost, as for instance, France and
Switzerland. The United States value or United States selling price
will naturally be proportionate. The equalization of such difference
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would be remedied theoretically under the basis of American valua-
tion, or comparable domestic goods, but such a basis is not practical
and not feasible.

Therefore, the tariff protection must be protective against the
countries which have the lowest conversion cost, and which is fully
the case in the silk schedule.

Importations of Japanese silks 'are merely confined to such
habutaes and pongees which enjoy a reputation for their purity the
world over. The Japanese Government guarantees that such fabrics
are not weighted or adulterated.

The entire importation of all dutiable silk goods in comparison
with equal domestic production is less than 5 per cent. Imports.
are equally divided between Europe and Japan. Importations from
China are practically nil.

In view of the fact that the appraisers' department had long experi-
ence in ascertaining foreign values, and particularly where merchan-
dise is purchased outright the invoice in itself is documentary evi-
dence of the foreign value. In addition to such documents, the
appraisers receive evidence of market value by means of invoices
from other shippers, great reports, price lists, etc.

It is absolutely essential that the examiners or appraising officials
have as many means available, means to ascertain values in order
to make proper appraisals. To change the entire method of appraisal
would be unwise and not sound, and would be, saying the least,
highly confusing.

Under United States valuation plan, the examiners will be con-
fronted with new difficulties and would have to acquire this new
experience, particulalry under the present unfortunate and chaotic
conditions due to overproduction, selling prices to-day are particu-
larly unstable. They are asking prices andliquidation prices, and the
fluctuations are untold.

If the United States valuation plan is adopted. it will be hard to
adjust and find a happy medium for the various commodities, for
instance, Japanese silks are sold on a very small margin of profit,
with a comparatively small landing charge, due to the fact that they
are sold in bulk. It would also make a difference in the landing cost
whether such goods are shipped over land or by way of Panama Canal.
The situation with French goods is entirely different, and the
application of the United States selling prices on such high-priced
novelty fabrics will be exceedingly difficult. Importations from
France are chiefly confined to novelties which are not made here.
The selling price in a great many cases is dependent upon the design
and the color, and the same quidity may be sold at different prices,
owing to the various designs and colorings. The method of quantity
also governs the selling prices. Some of these high novelties are sold
in exceedingly small quantities and imported naturally is entitled to
a larger profit on account of the great risk involved.

Before your honorable committee decised to change the valuation
all these conditions should be vy carefuy weighed and considered.

The silk industry has not suffered by any influx of imports, and
to-day our industry consumes 75 per cent of the entire raw silk pro-
duced, or 90 per cent of the entire raw silk produced in Japan.
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* The trouble with the silk industry to-day is overexpansion and
overproduction, and this can only be remedied by the manufacturers
themselves.

In reference to the statements made regarding alleged undervalua-
tions or fraud, I wish to state that based upon my experience such
cases have been exceedingly rare. The greatest undervaluation of
fraud practiced occurred in 1901 and 1902 under specific rates.

The CHAIRMAN. Mr. Doherty, I am going to request that you and
the gentlemen following you make their remarks brief and to the
point. We wish to get through here this morning.

I wish also to ask the members of the committee to refrain from
asking questions until the witness completes his statement. Then
ask whatever questions you wish but let the witness have an oppor-
tunity to complete his statement. Then when we consider the
questions we will have it all in one place and the statement will be
more easily understood.

STATEMENT OF THOMAS 1. DOHERTY, NEW YORK CITY,
REPRESENTING THE AMERICAN IRON AND STEEL INSTITUTE

Mr. DOHERTY. Mr. Chairman, I represent here to-day the Ameri-
can Iron and Steel Institute as their tariff counsel.

The Americap Iron and Steel Institute comprises within its mem-
bership 95 per cent of the iron and steel producers of the United
States. Heretofore it has confined its activities to purely technical
matters, the collection of statistics, and matters interesting the
industry; but this year it appointed a tariff committee and concluded
that now the steel industry needs a little attention from the tariff;
so we are trying to present to the committee, or will present to the
subcommittee, some of the things we have to ask. I will confine
myself strictly at this time to this matter of valuation.

It seems to me that ultimately the question as to the basis of valua-
tibn for ad valorem duties, whether it be the foreign valuation of the
domestic valuation, that is to say, the United States selling price of
the article, or whether it be the so-called American valuation, which
means the American selling price of the comparable domestic article,
is essentially a matter of adinnistration. t is entirely dissociated
from the rates of duty to be prescribed by this committee.

I think the witnesses that have appeared before the committee
have agreed that if the result of changing from the foreign back to
the domestic valuation, or United States valuation, results in a higher
basis of valuation, necessarily, if you retain the same ad valorem
rates there will be a greater amount of duty collected and a greater
impost on the imported articles. There is no getting away from that.I The principal "advantage, to my mind, is that it will bring within
the reach of the Government and within reach of the process of the
Nation's courts and tribunals all the information necessary upon
which to base the assessment of the duty; and that is a highly de-
sirable thing. I speak from an experience of close to 35 years in
close daily contact with tariff and custom matters part of the time
in the Government service and part of the time without; and I know
that it would contribute greatly to the facility with which duties are
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collected; and also it would tend to put all importers on a parity if
the appraising officers had within thew reach the sources of informa-
tion upon which they would base their valuation.

There has been a great deal of undervaluation. While that word
has a sinister sound, it does not always mean fraud, at all. There is
a great deal of what I might call "honest""undervaluation. That is
to say, there is undervaluation due to a change in the market-of
which the importer may not be aware-due also to technical ques-
tions. In the old times before we had the circuit court of appeals,
and, of coarse, long before we had the uCstoms Court of Appeals,
the cases went to the Supreme Court, and that tribunal had many
questions of value before it, of reappraisement; and interpretation of
the many technical questions that grew out of it. So, you must not
lay too much stress upon that phrase "undervaluation," because it
does not necessarily mean fraud or chicanery, or any moral turpitude
at all.

Senator KING. You said in your testimony before this committee
a few years ago that there was comparatively none, did you not,
speaking of undervaluation?

Mr. DOHERTY. No, no. Pardon me, Senator. I have what I said
right here.

Senator EDGE. Let us have it 100 per cent, Mr. Chairman; you
asked us not to interrupt the witness's statement with questions.

Mr. DOHERTY. If you compare my two statements, Senator, you
will find they are consistent. One speaker yesterday emphasized the
fact that the United States valuation was admirable, because it would
put all countries on a level. It does not do anything of the kind. It
makes them all pay the same amount of duty, but that does not
change their relative position because, after all, the duty paid is only
one of the factors of the landed cost. So that taking them in the
order listed yesterday, Japan, Italy, Czechoslovakia, Germany,
France and England, in each one of those countries the initial cost
would te different; so, if each paid the same amount of duty it would
not change their relative positions in the least. In other words,
there would be no advantage at all to England, because Japan pays
the same amount of duty ahd their landed cost would still indicate
the same spread.

Something was said, too, about putting this new scheme into effect
immediately. I think it might be done experimentally; you mightchange the tariff right away and try it for a while and see what effect
it wold have on importations. But, if you do not want to do that
the House has provided a means whereby you can secure the informa-
tion that is necessary. I notice in section 642 of the bill the President
is requested to cause a survey to be made with all the instrumentalities
at his disposal for the purpose of gathering all the necessary facts as
10 prices, market conditions, commodities, and so forth, whereby you
could adjust the rates of duty to this new basis; and it is very inter-
esting to note that Congress now has asked Herbert Hoover as Presi-
dent to do exactly the same thing that the Ways and Means Commit-
tee of the House asked Herbert Hoover to do as Secretary of Com-
merce in 1 924. When he appeared before Mr. Fordney's committee
at that time they asked him to prepare that data for the purposes of
comparison.

I
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Senator EDGE. Mr. Chairman, can we not have order oit in- the
hall? It is almost impossible to hear the witness.

Mr. DOHERTY. I have concluded my statement.
Senator KING. I have Mr. Doherty's testimony here that he gave

before the committee when the Forlney-McCumber bill was under
consideration and I ask permission to read excerpts from his testi-
mony given at that time and desire to put it in the record.

The CHAIRMAN. If there is no objection that may be done.
Senator BINGHAM. We have his testimony before us in printed

form.
Mr. DOHERTY. I would like the opportunity of answering. Is

that the testimony of 1921?
Senator KING. The testimony before Senator McCumber.
Mr. DOHERTY. I rather thought I would be confronted with that,

because eight years ago I opposed the adoption of the American
valuation plan upon the ground, strictly, that it was impractical to
do that sort of thing overnight. Let me just for a moment refer to
that. While it may be of no interest to the committee, still I feel I
am entitled to reply to Senator King.

Senator KING. You have changedyour views on this meanwhile?
Mr. DOHERTY. In 1922 when I appeared at this very table before

the then Senate Finance Committee, here is what I said:
It is one of the favored arguments of the proponents of this legislation to resort

to such things as wheat and copper and cotton things that have a world market
and a world value. If legislation were limited to them there would be no par-
ticular difficulty in administering it.

I say the same thing now, and that is particularly applicable to
the commodities with which I am particularly interested, iron and
steel.

In 1921 at the invitation of Mr. Chairman Fordney I appeared
before the House Ways and Means Committee with a number of
others who were summoned there and I said that on the generalproposition of basing duties on American valuation I was not opposed
to it in principle; that it seemed to me that it was correct; that it
made but ittle difference upon what basis the duties were levied
providing the basis was fair and equitable and the system provided
was workable.

Senator REED. What do you say now as to the basis?
Mr. DOHERTY. I come here to say that the American Iron and Steel

Institute is disposed to act with other tariff organizations which
desire a change to the basis of the United States selling value.

Senator BARKLEY. Is that your personal opinion?
Mr. DOHERTY. Yes; I think so now-yes.
Senator BARUiLEY. You are not sure of that?
Mr. DOHERTY. I have here the evidence I gave there.
Senator BARimEY. That is what we are trying to ascertain here.
Senator KING. You represented at that time the National Council

of American Importers and Traders.
Mr. DOHERTY. Yes, sir.
Senator KING. Now you represent the American Iron and Steel

Institute.
Mr. DoHEaTY. Yes; the American Iron and Steel Institute.
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STATEMENT OF CARL W. STERN, NEW YORK CITY, REPRESENT.
ING SWISS AND GERMAN SILK IMPORTED S,

Mr. STERN. Mr. Chairman. I am a customs attorney and custom-
house broker, and have been engaged in that line upward of 35 years.

I represent Krone & Jacobson, importers of silks from Czecho-
slovakia. They receive silks on consignment; and since it has been
held that there is neither a foreign, home, or export value for the
goods which they import, their merchandise is now classed on the
American United States valuation plan.

It is the theory, as I understand it, of United States valuation to
work back and arrive at something which is theoretically a home or
foreign valuation. By working back under the present law the
allowance for commission which may be deducted is 6 per cent.
The commission which the importers actually receive from heir
manufacturers is 10 per cent. The Government, therefore, is exacting
a double tax upon that extra 4 per cent.

I ask that as to merchandise secured upon consignment the
allowance by deduction of a commission be the actual commission paid
to the agent not in excess of 10 per cent, if you will have it thus.

I believe that that would not be opposed by the appraisers, or
other customs representatives in New York. -t seems only fair if
it is intended to deduct the commission which is paid that it be not
fixed at a minimum of 6 per cent, but to make it more nearly com-
mensurate with the actual commission paid. In brief I think that ia
all that need be said upon that subject.

I desire to address myself for a few moments, if you will allow me,
Mr. Chairman, to the matter of undervaluations. Much has been
said with regard to undervaluations. I understand that it is not the
]an of the proponents of the United States valuation plan to secure
igher duties, but simply to secure all of the duties which Congress

intended should be levied, the claim being that the United States
valuation or American plan is the plan under which that may be ac-
complished,

I believe that if the committee will delve into the matter carefully
they will ascertain that the amount of undervaluation is negligible.
It is my information that in the case of 500,000 invoices passedby the
appraiser at New York in a year a total of $16,000,000 was secured
above the duty which would have been represented based upon the
invoice price. I would not have you understand, however, that that,
means that there were $16,000,000 of undervaluation. That does not
mean that the appraiser secured that extra $16,000,000, but it means
that the importers themselves added valuation to the invoice value
because of a change in market conditions, and that change in condi-
tions might very well have taken place between the time they placed
the order and the time the goods were shipped-an advancing market
would mean an increased value-and that $16,000,000 on a total of
500,000 appraisements was collected by the Government because of a.
change of market value and a voluntary increased valuation on the-
part of the importer prior to entry-that is, full declaration.

Something was _aid yesterday specifica!v as to undervaluations,.
and I believe that the suggestion was n.&0% that they were fraudulent.
It involved greeting cards, rugs, cork boards, and tie silks. I claim

I
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an intimate ktiowledge with these cases, Mr. Chairman. I 1.repra
rented the importers m some feature of each one of these cases, and
I say to you with full knowledge of the facts that in none of these
cases was there proof or evew4claim that the moneys paid to the shipper
for merchandise covered by the invoices was other than the price
stated on the invoice. In other words, much of the extra duties that
were collected came about because of a change in the basis of valua.
tion, a change from cost or foreign or export value to United States
valuation.

And, right here, let me mention that if it is suggested that United
States valuation should not produce any more money than the duty
based on the actual cost of the goods you would see how woefully ill
considered it was. For instance, in the rug cases part of the extra
duties collected were by reason of certain internal revenue taxes
which it later developed were dutiable and as to which the importer
had either direct knowledge or otherwise.

With regard to the cork boards there were two markets in Spain
for cork boards. The goods were truthfully invoiced at their truth-
f ul cost, understand, but it was claimed that some other market in
Spain, a higher-cost-producing market was held to be proper valua.
tion.

Some one referred to the refund of about $2,000,000 in some of
these matters covering extra valuation in one year, but it covered the
extra duties which were last year collected covering a period of four
or five years back.

I would not go so far as to say that United States valuation is not
a helpful, or even a necessary basis of appraisement, but I maintain
that it should not be the major basis of appraisement. I mean that
it is helpful as a theory and, as Mr. Fix pointed out yesterday,
United States value with its proper and necessary deductions for

profit and expense w simply work you back to your foreignmarket value; and in that way it is a very excellent check. It would
work out splendidly if applied exclusively to bulk merchandise such
as zinc, copper, lead tin, and such things, but if applied to the large
part of the iporta from Europe it would be impractical.

The adoption of the United States valuation basis as the major
basis of appraisement will mean the scrapping of the accumulated
knowledge of the appraisers' departments throughout the United
States. It is firmly believed that the appraisers have no knowledge
of the United States selling prices of the various commodities, either
imported or domestic. The finding of these values is a most com.
plicated matter, much more so than the finding of foreign value.
Merchandise purchased abroad is obtained from one or possibly two
markets in the. country of exportation from the manufacturers.
The markets in the United States might be practically unlimited in
number and are purely distributive ones. Furthermore, conditions
of trade in the United Sttaes are such that, depending on the, class
of trade credit conditions and purchasing power, as many 'as five
selling prices on the same commodity might prevail., To amplify
this permit me to state that this is due to chain stores, jobbers, large
department stores, specialty shops, and general stores. 1o we would
have very many Umted States values.,

A request was directed by Senator Bingham to a witness whether
levying duty on United States value would not equalize the difference



'between labor coets as to silks originating in Japan and France.
-This question was not answered. If permitted, r will answer the
question.

United States value as written in the bill is the price at which such
-or similar merchandise is freely offered for sale in usual wholesale
.quantities in the United States. Therefore, if Japanese silks are
.imported and sold under the conditions specified, then the price of
the Japanese silk as sold in the United States must become the duti-
.able value. This selling price would naturally be the result of addi-
tion to the foreign value of expense and profits. The greater cost of
French silks could not be corrected by the imposition of United States
value as the value or selling price of the French silk could not be used
in the appraisement of the Japanese silks, the Japanese silks having
.an established United States selling price.

Reference was made yesterday by either Mr. Burgess or Mr.
Lerch to manipulated values, and a French house was referred to
selling the silks only through their agents in this country instead of
.offering their goods freely in the French market for shipment to
America.

Under present law such goods would be appraised at United States
valuation, and no remedy is required to afford relief in this case.

These gentlemen stressed the eat difficulty of ascertaining foreign
-value, explaining that we could not conduct investigations abroad,
but they evidently lost sight of the fact that the present law provides
for the taking of duty on export value, which is the price to America,
-and this value can be checked up in this country and requires no trips
abroad.

Mr. Chen 7 said yesterday that there should be no deduction
from the Umted States selling price of 8 and 8 or any other sum for
-overhead and profit. He charges that the Treasury Department trans-
greases upon these deductions for the purpose of arrivin at United
States value. I-deny that such is the case and I challenge Mr. Cheny
to prove it. Thirty-five years' experience satisfies me that the ap-
praiser does not permit any deduction for overhead and profit except
the same can be actually proven; and never is an allowance of more
than 8 and 8 per cent permitted even though the expenses and profits
frequently exceed this sum.

Now, let me tell you something about the details of making an
entry under United States valuation. Importers are allowed 48
hours from the arrival of the steamer in which to prepare their
documents, file them in the customhouse, and pay duties. They are
required upon entry to state not only the true cost but the dutiable
value of the merchandise; and failure to state the dutiable value in
accordance with the rules of the appraising office entails a penalty
of 1 per cent for each 1 per cent of difference, while if they overstate
the value, duty is collected upon such overstated value, even though
the appraiser returns a lower value as the correct dutiable value.

I represent such firms as R. H. Macy & Co., Gimbel Bros., Arnold,
Constable & Co., and other large department stores. Their invoices
run anywhere from an average of 5 to 200 sheets of invoice paper,
closely written, and containing thousands of different articles. T'nese
houses can, naturally, have no knowledge, particularly at the time
of entry, of the wholesale selling price in the principal markets of this
-country in the ordinary course of trade of the thousands of different
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articles covered by their invoices. The difficulties attendant upon
entry under the United States value in such cases are insurmountable,
Mr. Chairman.

The department stores, chain stores, and retailers generally who
import direct are obviously in that position where it would be almost
impossible for them to make an entry at the customhouse under oath
stating the wholesale market value in the United States as the only
value they know is the price they intend to ask for the merchandise.

The adoption of the United States valuation plan will require a
rewriting of the rates, and'I believe that the committee will find that.
the factors necessary to permit of this readjustment of rates will take
considerable time and result in the administration of a law on the
new basis of valuation found unsatisfactory.

I am satisfied that not only are the obstacles insurmountable from
the standpoint of the importer, but I am convinced that a sizable
department-store invoice entered under the provisions of the United
States valuation plan as a major basis of appraisement would not be
passed or released by the appraiser short of a month, or possibly more,
after entry, during which time the retailer will be unable to fix his
selling price because of the lack of knowledge as to the amount of
duty to be paid, and his goods held up.

Something was said yesterday with regard to passenger declara-
tions. Mi ht I ask you to imagine the turmoil and confusion which
would rest under the United States valuation plan upon arrival
of a large liner from Europe with 1,000 or more passengers, first class,
and perhaps another thousand second-class passengers, each one with
a trunk or more of novelties which he purchased in the European
market for souvenirs and so forth. Each one of them is required to
state not the cost, of which he might have some knowledge, having
come in contact with the seller of the goods when he purchased them,
but the United States selling price of the articles which he brings in
his bag; and the appraiser on thepier is required to investigate and
report as to the United States selling price of these articles in the
principal markets of the United States, in the ordinary course of trade,
entered wholesale, in order that duty may be legally and properly
assessed. And if you gentlemen can imagine how long it would take
to cliar the passengers of an incoming steamer based upon this plan,
"special courtesy" and "privilege of the port" might again come up
for consideration, and justly so.

Mr. Woll pointed out that Ford, General Motors, and others,
including the Singer Sewing Machine Co. are establishing plants
abroad to supply their foreign markets from such foreign plants in-
stead of exporting from here. This is not surprising. Retaliation
must be looked for and expected when we build a tariff wall as high as
is proposed; and with its many obstacles presumably big business sees
a further retaliation.

On the other hand notwithstanding our higher labor costs, you
must not lose sight of the fact that foreign silk manufacturers and
rayon plants and woolen mills have established themselves over here
during the last 20 years to get behind the barrier of the high American
tariff.

Just one further point: Reference was made yesterday to the large
additional duties which were collected. Let me say this, that for
not one of the items, Mr. Chairman, to which you referred-and
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I believe I speak correctly-was there a single penny of penalty col-
lected or any charge made that those invoices were false or fraudulent.
It was the attitude of the customs officers to appraise under the law,
but where they had a change in the basis of valuation they accepted
the incident and were glad to account for simply the duty as if it
were based on a different- basis of valuation; and in not one of those
cases-and I am familiar with them-was there any charge of fraud.

Senator REED. Is that true of the rug cases that you spoke of?
Mr. STERN. If there had been fraud, Mr. Chairman, the collector

--would not have been satisfied to collect merely the duty without
interest.

Let me say also, Mr. Chairman, that I am afraid you did not cal-
culate the large amount of refunds. You indicated that some
$2,000,000 or thereabouts were collected by the Treasury Department
last year, but let me point out that this covers the period of some
three or four years, and I want particularly to urge the fact that
refunds during that period probably far exceed the additional col-
lections.

Senator BARKLEY. You said they collected $16,000,000 because
of undervaluations.

Mr. STFRN. No, Senator; $16,000,000 was the total additional
that came to the Government by reason of a change of price. That
is what I am talking about; and it would ha ppen under United
States valuation, foreign valuation, or under all of the systems at
present in effect.

Senator BAIRKLPY. The question is whether or not that would
happen under a system of exclusive United States valuation as well
as of foreign valuation.

Mr. STiRN. Most assuredly, since we have just as many factors
in regard to United States valuation For instance, what is the
ordinary course of trade? What is the usual wholesale quantity?
And I point out again that the method of administration is so diffi-
cult that there is no real saving by it.

Senator BINGHAM. Will you tell us, if it is such a monstrosity as
you picture it, why other foreign countries have adopted it?

Mr. STERN. There is none, as I recall it, that has adopted it. I
understand that the system adopted by England is the port value,
which is foreign value of the country of export, plus freight.

Senator BINGHAM. How about Japan?
Mr. STERN. I have no knowledge about Japan, sir.
Senator BINGIAM. Japan has a very high protective tariff, and

the basis employed there is domestic valuation.
Mr. STERN. Imports into Japan, Mr. Senator, are far less varied

than those into the United States.
Senator EDGE. To make a summary of your testimony, as I under-

stand it, representing the importers and department stores you do
not want any change in section 402 as it now appears in the jaw.

Mr. STE N. Excepting that where United States valuation is used
the deductions for profit should be the usual and normal profits; the
deduction for expense shall be the actual expense; and, with regard
to consigned goods, the deduction for commission should be the actual
commission paid to the agent not exceeding 12 per cent.

Senator SACKETT. If it should be 12%i per cent, you would not
want it covered?
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Mr. STERN. I agree that there should be some limit; and 10 per
ent seems to me to be the average commission.
Senator SACKETT. How many importers get more than 10 per cent?
Mr. STERN. You mean agents?
Senator SACKETT. Yes.
Mr. STERN. Not many. A few do, but in any case I think 10 per

cent should be a maximum.
Senator SACKETT. Would there not be the same objection to a 10

per cent limit that you now have to the 6 per cent limit?
Mr. STERN. Yes, but it would reduce the evil, because so many

get 10 per cent; and on that 4 per cent between 6 per cent and 10 per
cent the Government gets a double tax in that they get an income
tax and an import tax.

Senator REED. Going back to your rug case that you spoke of, is
it not a fact that indictments were threatened; and they threatened
to send the case to the district attorney before you came in and offered
this payment as promised?

Mr. STERN. Senator-
Senator REED. Is not that so?
Mr. STERN. I do not so understand it. Threatened indictments in

New York are frequent and general, and used possibly as a means of
collecting duties, for importers threatened with heavy expense and
publicity and annoyance, to save embarrassment will pay up.

STATEMENT OF JAMES CRAWFORD M'CREERY, REPRESENTING
THE MERCHANTS' ASSOCIATION OF NEW YORK, NEW YORK
CITY

Mr. McCREERY. Mr. Chairman, I represent the Merchants' Asso-
ciation of New York, of which I am one of the directors, and also a
member of the committee on customs.

The Merchants' Association was organized and incorporated in
1897, and therefore is about 32 years old. The membership is about
8,000 and is .composed of individuals, firms, corporations, and is
drawn from the trade and industry, manufacturers, and specialists
which are allied with business finance. Therefore, you see, it has
a very general representation of the mercantile and business world.

Senator KiNo. You are connected with the McCreery house in
New York?

Mr. McCRIERY. My father was James McCreery, and I was one
of the members of that firm. I am president of a real estate corpora-
tion at the present time, but having served as the chairman of the
original con ittee on customs, they have continued me on that
-coxmmittee, arid I am therefore in a neutral position in presenting
this matter.

I Address myself to one thing: That is, section 402, paragraph (b)
The Merchants' Association does not take cognizance, through its
committee, by its directors of any question of rates of duty. We do
not concern ourselves with questions of the classification of articles,
and at the present time we are not arguing on the question of the
basis of valuation except as comprised in section 402, paragraph (b),
in which the basis of valuation is determined exclusively by the
appraiser.
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For the first time in the history of this country the decision of the
local appraiser as to the basis of valuation is made final, subject
only to an appeal to the Secretary of the Treasury, whose decision
is then made final. From the days long preceding the enactment
of the administrative act of June 10, 1910, the importer always had
the right to a review of a judicial or quasi-judicial tribunal from the
action of the local appraiser. When the local appraiser or the mer-
chant appraiser or the Board of General Appraisers proceeded on an
incorrect principle of law an appeal lay to the Federal court, and it
has always been held to be the right of the importer and the Govern-
ment to have disputes as to value and the basis of value reviewed
by the courts."Under the act of 1922 this right was extended to American manu-
facturers with whose goods the imported goods might compete and
the right was given to them to contest the value found by the local
appraiser by appeal to the Board of General Appraisers and from
that tribunal to the Customs Court of Appeals on the question of
law, or, in other words, where the appraiser had proceeded on an
incorrect principle or basis.

Paragraph (b) of section 402, therefore, seeks to do away with a
practice which has obtained from the organization of this Govern-
ment and to deprive the courts of jurisdiction in a matter which is
singularly vital to American manufacturers, to Government, and to
importers. The question as to whether merchandise shall be taxed
upon the basis of the foreign value or the United States value is one
of the most vital questions that can be raised in customs procedure,
for by reason of the change from one basis to other duties may be
greatly increased or lowered and importers' rights to do business or
American manufacturers' rights to protection are equally jeopardized
by placing this momentous question wholly in the minds of adminis-
trative officers.

Under paragraph (c) of this section foreign value is defined as the
price at which such similar merchandise is freely offered for sale in
the country of exportation and it may frequently occur that an
appraiser may believe similar merchandise is sold abroad, and accept
a foreign value as the proper basis, while the fact may be that there
is no foreign value. In such case the imported articles may pay
less duty than should properly be imposed and the domestic manu-
facturer who is injured by the reduction in the protection to which
he is entitled will suffer accordingly since in such case obviously no

-appeal would be taken to the Secretary. This is true because only
the consignee or his agent may request the Secretary of the Treasury
to make such a review. On the other hand, the appraiser may believe
that similar goods are not sold abroad and adopt the United States
value and the importer be deprived of his right to test the matter
in the courts.

Moreover, it should be pointed out that the provision suggests
difficulties that it might be impossible to overcome. As it now
reads, the local appraiser's decision is final unless an appeal be taken
to the Secretary of the Treasury. The Secretary, on appeal, may
affirm, modify, or reverse the decision of the appraiser. To illustrate
the difficulties of procedure let us assume that the appraiser has
returned the United States value; that an appeal has been filed by
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the importer and the Secretary reverses the decision of the appraiser
and finds there is a foreign value. Under the law the appraiser has
made his return on the basis of the United States value. In the
meantime, if the importer has paid duty based on the appraiser's
return he is entitled to his goods and by the time the Secretary has
made a decision the goods may have gone into consumption. How
then is the collector to liquidate the entry? The appraiser's return
is on the basis of the United States value, the Secretary has held
that he should have returned it on the basis of the foreign value.
The appraiser can no longer find the foreign value inasmuch as he
no longer has the goods. Yet the collector's liquidation on the basis
of the appraiser's return would be invalid under the Secretary's
ruling.

This is one of the difficulties that appears from the language of the
provision. It is believed, however, that the proposition itself of
depriving parties in interest of their right to a judicial decision in a
matter in which an interpretation of the law is involved, is wrong in
principle.

Moreover, the Merchants' Association believe that confusion would
be inevitable as a result of conflicting decisions of various appraisers
of merchandise throughout the country in connection with importa-
tions of identical or similar merchandise, and also in connection with
reviews and decisions by succeeding appraisers and secretaries of the
Treasury, a condition which is not provided against in the pending
bill and which would not occur under the system of review by the
courts which is now effective. It is not inconceivable that such
officials, wholly unintentionally, might follow personal opinions and
wishes in making these important decisions but under the proposed
plan American citizens, including manufacturers and importers,
whose property rights would be infringed by wrong decisions of
appraisers and secretaries of the Treasury would have no appeal.

The CHAIRMAN. What is it the Merchants' Association proposes?
Mr. MCCREERY. I will read the resolution:
The Merchants' Association of New York strongly urges that this provision

be eliminated.in toto and that the law continue as it is at present which permits
the United States Customs Court and the United States Court of Customs and
Patent Appeals to make the final decision regarding this question.

Senator EDGE. Do you want to* leave that memorandum about the
Merchants' Association for the record?

Mr. McCREERY. I would.
(The statement referred to and submitted is as follows:)
The Merchants' Association of New York was organized and incorporated in

1897. It has, therefore, been in existence 32 years. Its present membership
approximately 8,000, is drawn from every trade industry, and profession. It
consists of individuals, firms, and corporations. Under the provisions of the by-
laws, firms and corporations designate a member of the firm or an officer of the
corporation as its representative. In the trades and industries the membership
is that of manufacturers, jobbers, importers, and exporters, with a large number of
concerns manufacturing and importing and an equally large number manufactur-
ing and exporting; also an equally large number jobbing both domestically manu-
factured and imported products.

The association maintains a permanent committee to study customs adminis-
trative problems. The Merchants' Association and the committee referred to
never give consideration to any matter relating to the rate of import duty, If any,
which is to be assessed, or the tariff classification of any imported article, devoting
its entire attention to the practical operation of the administrative provisions of
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tariff legislation. This committee of 10 is composed as follows: The chairman
is a customs attorney and was formerly officially connected with the Customs
Division of the Treasury Department; 4 members of the committee represent
domestic manufacturing interests; 1 member of the committee is a domestic
manufacturer who also imports certain articles; 2 members of the committee are
importers; and I is a customhouse broker and forwarder; and I am a retired busi-
ness man having previously been engaged in the manufacturing, importing, and
wholesaling and retailing business.

STATEMENT OF H. M. WALLACE, REPRESENTING ELECTROLUX
(INC.), NEW YORK CITY

Mr. WALLACE. I am a member of the firm of Carey, Lynn &
Wallace, attorneys of New York, and represent before your com-
mittee this morning 17 firms who import embroideries which are at
the present time being assessed on a duty basis under the cost-of-
production provision of section 402; and, in addition one firm which
imports vacuum cleaners from Sweden, which is now also being
appraised on the cost-of-production basis of section 402, f.

I wish to address my few remarks to this new and novel feature of
valuation which has been introduced by the House in this bill. It is
the end of paragraph e, under United States valuation, and is some-
thing entirely new in valuation bases. It provides that if the United
States value can not be ascertained-in plain English it provides
that the appraiser shall get the United States value. They:call it an
estimate, by

Senator REED. Suppose you read the whole thing.
Mr. WALLACE. They provide that if such or similar imported mer-

chandise--2 under subparagraph e-is not offered for sale in the
United States, then an estimated value, having regard for difference
in quality and other differences based upon the price at which mer-
chandise, whether domestic or imported, comparable in construction
or use to the imported merchandise is so offered for sale, making due
allowances for expenses but in the case of imported merchandise only
making allowance for duty-

Senator SHORTRIDGE. Read that for the record.
Mr. WALLACE. Making due allowance in either case for cost of

transportation, insurance, and other necessary expenses from the
place shipped to the place delivered and commission not exceeding
6 per cent if any has been paid or contracted to be paid on goods
obtained otherwise than by purchase, orprofits not to exceed 8 per
cent and general expenses not to exceed 8 per cent on purchased
goods, and in the case of imported merchandise for duty.

Senator SiMMONS. Does not that mean for duty in addition to these
other allowances?

Mr. WALLACE. Yes; deducting an allowance for duty. As I
understand it, if they estimate this value on the fair cost of marketing
merchandise they do not make any allowance for duty. This pro-
vision catches for all dutiable purposes all merchandise which under
the act of 1922 was appraised on a cost of production basis. There
is nothing that can get by that paragraph and into the cost-of-produc-
tion basis.

We do not object before this committee or to Congress adopting
United States valuation, foreign valuation, American valuation, or
any other valuation as a proper basis of dutiable rates. We simply



request that it make it simple and not eomplipated, so that our im.
porters can understand it. But we do object to Congress adoptiat
foreign valuation as a basis with appropriate rates thereunder, s
having thce foreign valuation rates supplied to this estimated United
States value at the whim of the appraiser.

For example, there are probably six products brought into the.
United States to-day which are paying duty based on a cost-of-pro.
duction basis. Embroidered linen is one, this vacuum cleaner is.
another. There are others. We do not represent them. I do not.
know just what articles they are, but all of those articles, if this para-
graph on United States valuation is adopted by Congress, will no
.longer be dutiable on a basis of cost of production. They will emascu.
late from the act all of paragraph (f) of section 402. They might just.
as well leave it out of here because there is nothing that by any hook.
or crook can get in there.

The duty upon embroidery under this new act is 80 per cent ad
valorem. That rate was supposedly put into the bill to apply
against the dutiable basis upon a cost-of-production basis, which is"
the basis which for the past seven years has been applied.

It is quite conceivable that this estimated value 'under this sub.
section would be two or three times as high as the cost-of-production
value; and under the proposed bill the 90 per cent rate would still
apply; and, if that happens, it will mean a rate of 180, or 270 per'
cent of the present dutiable basis, the cost-of-production basis.

We deem this new dutiable basis to be wholly impractical and'
even unjust in its application because, first, it substitutes an esti-
mated, guessed-at, hypothetical value that exists nowhere but in
the mind of the appraiser, for a real existing value, which is cost of
production.

It will eliminate from operation paragraph f, cost of production,
because a guessed-at value can always be a applied to any merchan-
dise' and this estimated value must be taken before the co3t-of-
production basis is applicable under the new act.

It also bases the estimate upon a vague and indefinite compara-
bility in construction or use to some other article, either domesth or
imported.

Senator KinG. But would include quality too I suppose?'
Mr. WALLACE. They make allowance for difference in quality

after having first compared it with something comparable in use.
How can such an uncertain and indefinite basis of value result in

anything more than guess work? How can comparability in con-
struction or use be better than a basis that works with certainty and
fairness?

At this time I would like to briefly outline the importers' problems
if this provision is left in here. He imports some embroidered table
covers. - On embroidered table covers the appraiser has said during
the past seven years that he can not find foreign value; he can not
find export value; he can not find United States value. He has
appraised it under cost of production. The importer must make
entry of that merchandise. First the act tells him he 'must make
entry at a certain definite value.

Under the act he must first go and find something comparable in
construction or use, that is a hand-embroidered tablecloth. Now
he has all the tablecloths in the world to choose from. They are all
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used to cover tables. So he finds a machine-embroidered tablecloth
manufactured in the United States. I understand we make no hand-
embroidered articles in the United States. So he finds a machine-
embroidered tablecloth somewhat like his own. Then he must go
to the domestic manufacturer of that tablecloth and ask him what
his wholesale price is. The domestic manufacturer may tell him,
and he may not. If he will not the importer is stopped. Let us
assume that. he does tell him what- this machine embroidered table-
cloth sells for. The importer goes back to his office and he says:
,"Now, I must make an allowance for quality and other things."
About this time I think he will be hiring a lawyer, because he would
-be in pretty deep water-Senator KING. As well as experts.

Mr. WALLACE. He will come down to me and he will say to m6:
"What does this mean, quality: or other difference? What allowance
shall I make?"

And I will not know any more about it than he does; but I will try
to use deep chest tones and I will tell him that differences, in
quality are probably based upon differences in eost of' production;
so if you can find the cost of production of those machine embroidered
tablecloths and the cost of production of your own tablecloth-,make
that allowance against your value.

So he goes back to thedomestiC manufacturer and he says: "How
muchdoes' it cost to make this tablecloth?" And, of course, the
domestic manufacturer will tell him--maybe. The importer finds
that out. Then he can'figure his own cost of production; and then
he can find the difference and he can make that alowance. He makes
that allowance, adds that difference to this cost of thei'domestic
article, and he makes his entry. "Let us say it is a dollar. That is
his best guess at what that means.

The appraiser gets that invoice and he has got to'do the same thing.
Senator SHORTRIDGE. Pardon the interruption-and I know you

will-the language says, though:
Based on the price at which merchandise, whether domestic or imported

comparable In construction or use with the imported merchandise, is offered
for sale.

You have left out one of the elements.
Mr. WALLACE. All right.
Senator BINGHAM. Does he not know what he is going to offer it

for sale at?
Senator SHORTRIDGE. You seem to be multiplying the difficulties.
Senator BINOHAM. The importer knows what it costs him to get

the goods to this country' and he has a pretty good idea of the price
at which he is going to sell it, does he not?

Mr. WALLACE. Yes.
Senator BINGHAM. Then why this deep thought?
Mr. WALLACE. Because he can not enter it at that value, that is,

the estimated United States value. He might have the United States
value, but the appraiser for the last seven years has said he can not
determine United States value; and this says here that if he can not
determine United States value then you must take the estimated
value-hence all this deep thought.

I
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Senator EDGE. Why the deep thought? That is what he is asking
you?

Mr. WALLACE. Let us take another example. These embroidery
examples are complicated.

The CHAIRMAN. Let the gentleman make his statement without
interruption.

Senator SHORTRIDGE. I have offended against the rule.
The CHAIRMAN. We will never get through otherwise.
Senator SHORTRIDGE. That is true.
Mr. WALLACE. The appraiser has got to do the same thing. I

will take another example.
Senator BINGHAM. Why should you concern yourself with the dif.

ficulty of the appraiser? That seems to be his difficulty and not the
importers.

Mr. WALLACE. I am referring to it because it is a very compli-
cated affair.

Senator BINGRAM. The appraiser should worry, and not the Hn-
porter.

Mr. WALLACE. Suppose the appraiser, under tablecloths, takes a
plain table linen cover as his basis and then makes an allowance for
the difference of the embroidery and gives $2 as the valuation of this
imported tablecloth with the result that the importer pays duty at
the rate of.90:per cent upon th,$2spzieenleat a& payoaa-pent,
of 75 per cent upon the $2 appraisement, and his merchandise is
forfeited. That is what happens.

Senator REED. How often does that haplien?
Mr. WALLACE. Under this provision, Senator, I can not imagine--

I am only talking about this estimated value provision--I can not
imagine any two appraisers from the port of Mew York to the port
of San Francisco arriving at the same estimated value. I think it is
inconceivable that two minds following that method of appraisement
could arrive at the same answer.

Senator REED. I understood the last witness to tell us that penal-
ties were not resorted to.

Mr. WALLACE. Speaking of penalties, Senator, this act has teeth
in it.

Senator KING. It has not gone into effect.
Mr. WALLACE. It has plenty of. teeth in it. The act of 1922 has

teeth in it; and I want to say this, although it is not part of my pres-
entation, that undervaluations, in my humble judgment, arc due to
the complexity of section 402. Importers do not know how to make
an entry at United States values. I confess that I do not know how
to make an entry at American selling prices; and a tax statute should
have a simple, easily ascertained method of establishin the tax-
payer's tax; and with the exception of Otto Fix, I do not thik there
is an importer in New York who could go to work on an entry without
consulting the examiner or appraiser and figure:out the United States
value correctly.

Senator EDGE. How about the export value?
Mr. WALLACE. The export value is what he pays for his merchan-

dise. It is on the invoice.
Senator EDGE. Exactly.
Mr. WALLACE. That is only one element.
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Senator EDGE. But he has got that much information to start
with, has he not?

Mr. WALLACE. Yes. But let me .go back to this estimated
value--

Senator BINGHAM. But does not this poor American business man
who does not know what tax to pay know how much he is going to
charge for it, or know how to find out how much he is going to charge
for it?

Mr. WiLLACE. No, it is not that, Senator. He has got to make
an entry of his merchandise at an estimated United States value.

Senator BINOHAM. He knows when he imports it about what he
is going to charge for it.

Mr. WALLACE. Yes.
Senator BINGHAM. Then where does the difficulty come in?
Mr. WALLACE. Let me take another example. Take the Electrolux

vacuum cleaner. It is never sold except to the consumer. They
bring them into the United States and sell them on a house-to-Louse
basis. They are imported here. There is no wholesale value.
There is no wholesale export price. There i' no wholesale United
States value. That has been appraised to-day on cost of production
basis.

'Under this new provision it would fall within that estimated
United States value. The first problem these men would be up
against would be to find something comparable in construction or
use, and he can go all the way from a whisk broom to a carpet sweeper.
There are about 50 manufacturers of vacuum sweepers and he
has got to choose one of them to compare with his vacuum sweeper
and then make allowance for the difference in construction, quality,
and other differences between the two; and for two people to arrive
at the same answer on value, pursue investigations conducted
independently in is inconceivable; and I say that the statute is so
complex that it injures the American importer; and the American
importer I believe to be as honest as the American manufacturer, or
the American laborer. I think we are all Americans. I do not
think all crooks go into the importing business.

The importer can not possibly find an estimated United States
value under any method you could devise. He has got to enter it at a
guess; and if the appraiser's guess is higher he has got to pay a penalty
of 1 per cent for each I per cent advance in the appraiser's estimate.

Senator SACKETt. Could he not ascertain the wholesale value?
Mr. WALLACE. But vacuum cleaners are not sold wholesale. You

will find that the manufacturers have representatives in the different
department stores to sell those vacuum cleaners. All he can do is
guess. Then after that is done it is going to court and the court is
again going to estimate the value of that vacuum cleaner; and then
it is probably going to the Court of Appeals, and every guess will be
different. The court will not guess the same as the appraiser. The
appraiser will not guess the same as the importer; and the Court of
Appeals may guess different still, and for two years it is in litigation.
He has got to enter his merchandise at some value; and all that time
he has nothing but the hope of getting it back.

I submit that that as a tax statute is too vague, too difficult of
application, to be allowed to remain in the bill.

Senator EDGE. Do you wish to file any of your statements?
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Mr. WALLACE. I will file them this afternoon.
(Mr. Wallace submitted the following brief:)

BRtIEF O ELEOTROLUX (INC.) NEW YORK CITY
'COMMITTEE ON FINANCE,

United ,Staes Senate, Washington, D. 0.
GENTLEMEN: Section 402 of H. R. 2667 contains provisions which are not

only new in tariff legislation but so reactionary and revolutionary In their
character that they have produced a storm of unfavorable comment in the
press and otherwise throughout the entire country. This is particularly true
in reference to paragraph (b), finality of appraiser's decision, which makes the
decision of a local appraiser that foreign value or export value can not be sat-
isfactorily ascertained final and conclusive upon all parties in any administra.
tive or judicial proceedings, except that an importer may file a request with the
Secretary of the Treasury (the appraisre's superior officer) for a review of such
decision, whose decision in rum is made final and conclusive upon all parties
in any administrative or judicial proceedings.

This can mean but one thing, and that is to commit Absolutely to the ap.
praiser and the Secretary of the Treasury, without any judicial review what.
ever, the determination of the question whether or not foreign value or export
value shall be the basis of appraliement of merchandise, thus substituting
departmental fiat for the judicial review and determination of such questions
which importers have heretofore had for many years. It has been. repeatedly
held by the courts that the determination of the question as to which of the
several prescribed values shall apply to imported merchandise is a question of
law to be determined from all the facts in a given case.

Thus, the provision as now constituted, commits to administrative officials the
exclusive and final determination of a question of law, which questions it has
always been the polly of our Government to have determined by duly consti-
tuted courts of law. We do not know of another instance where it has even
been attempted to foreclose the citizen from a judicial review and determination
of any question between him and his Government.

That is why we say the present legislation is revolutionary and reactionary.
It is an abrupt and unjustifiable step backward in customs legislation. For
many years the tendency has been, and properly so, by the courts as well as the
Congress, to safeguard the importer's rights In every way, and to provide a judi-
cial method of reviewing and settling every question arising in connection with
the importation of merchandise.

Moreover, a special court, now denominated the United States Customs Court
by special act of Congress, has now for many years had committed to it the judi-
cial determination of these questions, with a right of appeal from its decisions in
former years to the United States district and circuit courts, the Circuit Court of
Appeals and the Supreme Court; and in later years to the specially constituted
Court of Customs Appeals, with a further appeal to the Supreme Court in certain
kinds of cases.

The powers and jurisdiction of the Customs Court have been increased and
enlarged from time to time by succefilve Congresses, until now there is not a
question arising between an importer and his Government for the settlement of
which there has not been provided a judicial means of consideration and
determination.

.n importer now has a judicial review of every act of the collector of customs
i, .onnection with imported merchandise, and of every charge or exaction made
by him against an importer whether It be the result of his own act or by direc-
tion of the Secretary of the Treasury, his superior officer.

Likewise, an importer now has a judicial review of every act of the appraiser
in connection with the determination of the proper dutiable value of such mer-
chandise.

The tariff act of 1922 made still further strides in providing necessary and
adequate judicial remedies for importers, viz the remission of so-called additional
or penal duties arising from the fact that the final appraised value exceeded the
entered value, where it was shown to the satisfaction of the Customs Court that
such "undervaluation" was not Intended to defraud the Government, or to mis-
lead the appraising officers; the remission of duties on merchandise which was
damaged while in Government custody by fire or other casualty, to the extent
of such damage; the right to amend a protest by adding other claims to it at any
time before the first docket call of the protest; the right to have the decisions of
the collector of customs In connection with drawback reviewed by the Customs
Court, eta
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These remedies have grown out of a recognition that all transactions between-

a citizen and his Government should of right be the subject of judicial review
and determination, and that their finality should not rest with administrative
officials, no matter how high their tandig inthe administratve mahinery of*
the Government. They have doubtless come into existence as .the result of

principles clearly and fearlessly enunciated many, years ago br Judge Story. in-
is opinion In, Cary v. Curtis (8 How. 236), in which he said: - , • - . -, 1.

'I know of no power, Indeed, of which a free people ought to be more jealous,
than of that of levying taxes and duties; and yet If It ts to rest with a mere execu-
tive functionary of the Government absolutely and finally to decide what taxes
and duties are leviable under a particular act, without any power of appealto
any judicial tribunal, It seems to me that we have no security whatsoever for the
rights of the citizens. And if Congress possess a constitutional authority to
vest such summary and final power of Interpretation in an executive functonary
I know of no other subject within the reach of legislation which may not be.
exclusively confided in the same way to an executive functionary;

o *h t r What ground Is there to suppose that Congress could Intend to take-
away so important and valuable a remedy and leave our citizens utterly without
any adequate protection?"

* * , * * * ,

"Where, then, Is the remedy which is supposed to exist? It Is an appeal to
the Secretary of the Treasury for a return of the money, if in his opinion it ought
to be returned, and not otherwise. No court, no jury, nay, not even the ordinary
rules of evidence, are to pass between that officer and the injured claimant, to
try his rights or to secure him adequate redress. Assuming that the Secretary
of the Treasury will always be disposed to do what he deems to be right in the
exercise of his discretion, and that he possesses all the qualifications requisite to
perform this duty, among the other other complicated duties of his office-a,
presumption which I am in no manner disposed to question-still it remove
not a single objection. It is after all, a substitution of executive authority and
discretion for judicial remedies, Nor should it be disguised that upon so com-
plicated a subject as the nature and character of articles made subject to duties,
grave controversies must always exist (as they have always hitherto existed) as
to the category within which particular fabrics and ari cles are to be classed
The line of discrimination between fabrics and articles approaching near to each
other In quality or component materials, or commercial denominations, Is often
very nice and difficult, and sometimes exceedingly obscure. It is the very cae,
therefore, which Is fit for judicial inquiry and decision. e id n h

"onesides, we all know that, In all revenue oes, it Is the constant practice
of the Secretary of the Treasury to give written instructions to the various
collectors of the customs as to what duties are to be collected under particular
revenue laws, and what, in his judgment, is the proper interpretation of those,
laws. I will venture to assert that, in 19 cases out of 20 of doubtful interpretation
of any such laws the collector never acts without the express instructions of
the Secretary of the Treasury. So that in most, if not In all, cases where a con-
troversy arises, the Secretary of the Treasury has ready pronounced his own.
Pdmet. Of what use, then, prcial speaking, is the appeal to hims, since&
eas already given his decision? Further, It Is well known, and the annals

of this court as well as those of the other courts of the United States establish
In the fullest manner, that the interpretations so given by the Secretary of the.
Treasury have, In many instances differed widely from those of the courts.
The Constitution looks to the courts as the final interpreters of the laws. Yet
the opinion maintained by my brethern does, in effect, vest such interpretation
exclusively in that officer.

"These considerations have led me to the conclusion that It never could be
the intention of Congress to pass any statute by which the courts of the United
States, as well as the State courts, should be excluded from all judicial power In
the Interpretation of the revenue laws, and that it should be exclusively confided
to an executive functionary finally to Interpret and execute them-a power which
must press severely upon the citizens however discreetly exercised, and which
deeply involves their constitutional rights, privileges, and liberties. The same
considerations force me, In all cases of doubtful or ambiguous language admitting
of different interpretations, to cling to that which should least trench upon
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those rights, privileges, and liberties, and a fortiori to adopt that which would
be in general harmony with our whole system of government."

While this was a dissenting opinion, the majority of the court having held
that a rider in an appropriation bill requiring collectors to turn over to the Treas-
ury money received on protested olassifiations, had destroyed the common law
remedy.to sue the collector, the Congress immediately by a special declaratory
statute made Judge Story's opinion the law of the land, expressly enacting therein
that nothing in the appropriation rider should be construed to destroy the coin.
mon law remedy by suit against the collector.

One can not read the above quotation frorn Judge Story's opinion without
feeling that it almost seems to have been written as a prophetic warning against
Just such an attempt to curtail judicial review as that contemplated in the legis.
nation now under consideration. Moreover, grave doubt arises whether such an
attempt would not be in violation of the Federal Constitution-the taking of a
citizen's property without due process of law.

In this connection we quote from Dr. Frank J. Goodnow's Principles of Con.
stitutlonal Government in reference to the necessity of a judicial review of
administrative action, viz:

"We may say, then, that one of the fundamental principles of constitutional
government, as seen in the law of modern European States, is:

"First. The existence of judicial bodies independent in tenure of the executive;
which shall;

i"Second. A pply the law regulating the relations of individuals one with
another-usually called the private law-by deciding the cases brought before
them and

"Third. Shall apply in the same manner the law regulating the relations
between officers of the Government and private individuals-usually called the
public or administrative law.

"Whether a formal distinction is made between the private and the adminis-
trative law, and whether these two functions are discharged by the same courts
are matters of comparatively little importance. The important thing is that
the courts which have these powers shall be independent of the executive. With-
out such independence it may be said that constitutional government is impos-
sible."

It is elemental that the sole function of the court in a tax case is to decide
whether the tax has really been levied or not-whether the legislature has said
the citizen before the court has been taxed at all or with the correct amount.
To deprive the citizen of the right to have that issue sifted and tested before an
independent judicial body by giving him such appeal is to deprive him of a right
so fundamental-the right to show his governmental administrators have illegally
taken his money-that without it constitutional liberty is indeed impossible.

It is quite evident that the present system of customs judicial procedure, as
well as the establishment of special tribunals to consider and decide all ques-
tions arising between the importer of merchandise and his government, have
been developed and extended from time to time in keeping with the fundamental
principles so well expressed in Judge Story's opinion. It is, therefore,- almost
inconceivable that at this late day an.attempt should be made to deprive an
importer of a part of his judicial review, and to curtail the long established
jurisdiction of the customs courts.

Yet, not only is this thing proposed in the House bill, but in the original bill
as introduced in the House there was a provision changing the name of the
United States Customs Court back to its old title, "Board of Appraisers."
This attempted action, coupled with the provision for curtailing the court's
Jurisdiction as above pointed out, was such a manifest attempt to embarrass and
belittle the court, and caused such a storm of disapproval from all parts of the
country, that the change of name provision was eliminated in tf.3 bill by the
House. But the curtailment of the court's jurisdiction to review and deter-
mine foreign and export values was retained in section 402 of tL.e bill, as it was
passedby the House.

All this clearly indicates and points to but one conclusion-that a concerted
attempt has been made, and is being made, by the administrative arm of the
Government (the provision has the backing ofthe Treasury Department) to
arrogate to itself the final decision of questions heretofore committed to judicial
consideration and determination. It is retrogression of the worst kind, from the
standpoint of both the citizen-importer and the customs courts, and should not
be countenanced by the upper House of Congess.

And the scheme back of all this is perfectly obvious to anyone familiar with
the matter. For some years the Treasury Department, as well as other interests,
bave advocated a general policy of making all imports dutiable upon the basis
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of United States value. This policy was strongly advocated and fully discussed
when the tariff act of 1922 was in the making. Reams of testimony, pro and
con, were taken before both committees of Congress having the tariff bill in
charge. The scheme was finally rejected by Congress.

Again, when the present pending tariff bill was under discussion in the House,
the same scheme was strongly advanced and urged, and once more it failed to
find a place in the bill.

But, strange as it may seem, the very scheme which Congress itself has twice
refused to sponsor and adopt as a general policy has now been indirectly intro-
duced and committed to the appraiser and the Secretary of the Treasury for
application without any judicial review whatever. In other words, under sec-
tion 402 the appraiser and the Secretary of the Treasury may apply United
States value whenever they may see fit to do so, and their decision In hat regard
is absolutely final and conclusive. It works out in this way, under the rather
ingenious method which is prescribed in section 402:

If the appraiser and the Secretary of the Treasury decide that neither the
foreign value nor the export value can be ascertained, their decision in that
respect is absolutely final.

Then section 402, in (a) (2), provides that if neither the foreign value nor the
export value can be satisfactorily ascertained that the United States value shall
be used. So It is evident that if the administrative arm of the Government
desires to put the United States value upon an importation, all it has to do Is
to make Its own decision that foreign and export value can not be satisfactorily
ascertained and its decision in that respect is final.

The fact hat finality of decision In section 402 attaches only to the action of the
administrative officials in excluding foreign and export values from considera-
tion, shows that Its clear purpose is to enable them to fasten United States value
upon an importation absolutely and finally, without any judicial review whatever
of their action. After that point in the proceeding the right to appeal to reap-
praisement by the Customs Court under section 501 is carefully preserved. But
while the court apparently may judicially pass upon the question of "how much
the United States'value shall be, it is absolutely foreclosed from considering the
question whether United States value should in any event have been applied by
the administrative officials. They are the final arbiters in Irrevocably fastening
United Staes 'value upon importations.

Paragraph (a) (3) of section 402 provides that if the appraiser determines that
neither the foreign value, the export value, nor the United States value can be
satisfactorily ascertained, thel the cost of production shall be applied; and
paragraph (a) (4) provides that if there be any similar competitive article manu-
factured or produced in the United States of a class or kind upon which the
President has made public a finding as provided In subdivision (b) of section 336,
then the American selling price of such article shall be applied.

The determination of whether one of these other two values shall apply Is
apparently still subject to judicial review. All that Is excluded from judicial
review is the finding of the administrative officials that foreign and export values
can not be 6scertained, which finding finally and Irrevocably fastens United
Sttes value, -upnian importation.

-And 4o make ertainthat everydoor shall be closed to an importer, there is a
provision" nar'the end of'the paragraph (b) that an importer shall be deemed to
have finally waived any right to a review by the Secretary of the Treasury if he
takes an appeal for reappraisement under the provisions of section 501. In
other words, if a local appraiser puts United States value upon an Importation,
and the importer takes an appeal for reappraisement to the Customs Court to
endeavor to obtain a judicial review of the appraiser's action, then he is deemed
to have waived even the right to a review of the appraiser's action by the Sec-
retary of the Treasury. All this manifestly, is beaurocracy in its worst form,
and should not, and doubtless wil not, have the approval of the Senate.

Another vicious feature of this proposed beaurocratic innovation is the cir-
cumstances under which the importer is given an opportunity to be "heard"
before the Secretary of the Treasury on appeal to him for a review of the action
of the a raiser in putting the United States value upon his merchandise.
Section 402;(b) po'dvides that "upon such request the Secretary of the Treasury
shall, after reasonable notice and opportunity to be heard has been afforded the
consignee of his agent" proceed to render his decision in the matter. This
"opportunity to be heard" can only mean that the importer must go to Wash-
ington for his hearing before the Secretary (or content himself with filing a writ-
ten brief), for it can not be assumed that the Secretary will go to the importer's
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lace of residence to give him a hearing there. It has been held by the Court or
Customs A appeals that where Congress commits the doing of something to the'
Secretary of the Treasury he can not delegate the doing of It to anyone else but
must do it himself. (United States v. Tower & Sons, 14 Ct. Cust. Apple. 421.)

It therefore follows that importers throughout the United States would not be
afforded equal opportunity to be "heard," for the importer in San Francisco
3 000 miles from Washington, would be at a distinct disadvantage as against
th6e importer in Baltimore, Philadelphia, or New York, who could go to Wash-
ington for his hearing before the Secretary within a few hours and at compara-
tively little expense, which the San Francisco importer would have to take a
week or more to make the trip, and it might well cost him more than the entire
amount involved in the matter before the Secretary.

On the other hand, if the review of the local appraiser's action in putting
United States value upon an importation were left where It belongs--a judicial
review of the matter by the United States Customs Court-then the importer
would have his "hearing" at his own port of entry in accordance with the long.
established and practiced custom of that court to hold regular hearings through-
out the year at all of the principal ports of entry in the United States, where the
Importer not only can be heard by the court, but also has the opportunity to face
the local appraiser whose action is under consideration, and to cross-examine
him and any other witnesses the Government may produce at the trial of the case.
In other words, have an orderly judicial consideration and disposition of the Issue.

The schedule of hearings by the United States Customs Court for the present
year (published in T. D. 43108) shows that the court was scheduled to hold
hearings in 52 different ports of entry throughout the country, at some of them
several times during the year. This, therefore, shows that Congress in the past.
has not only deemed it essential to give importers a judicial review of all ques-
tions arising in connection with the importation of merchandise, but also that
they should have a convenient hearing on these matters at their own ports of
entry.

Not only does paragraph (b) deprive the importer of a judicial review of the
question whether or not United States value shall be put upon his merchandise,
but It also forecloses him in like manner in respect to the question whether foreign
value or export value-shall be used, for the provision reads:

"Any decision of the appraiser that the foreign value or the export value, or
both, can not be satisfactorily ascertained shall be final and conclusive upon all
parties in any administrative or judicial proceedings" * * *.

Hence, the administrative officials of the Government can also finally fix
upon merchandise either the foreign or the export value, without any judicial
review whatever of their action and all that the importer can have reviewed by
the customs courts, on appeal to reappralsement, is the question of the amount
of the foreign value or the export value, as the case maybe.

Thus another question of law Is taken away from consideration and determina-
tion by the customs courts, and committed to the administrative officials of the
Government for final decision, depriving the importer of the judicial review of
such question, which he has had for many years.

It is probably a safe statement to make that most of the reapprasement cases
which have been passed upon by the Court of Customs Appeals (whose jurisdic-
tion in such cases is limited to questions of law) under the tariff act of 1922 have,
involved the question as to which value was applicable to the merchandise rather
than the amount of the particular value used in the appraisement. There can,
therefore, be no doubt that paragraph (b) seeks to commit to administrative
officials the final and conclusive determination of questions of law, which have
heretofore always been committed for decision to the courts. This is, Indeed,
a step backward.which is deplorable and alarming, and which should have very
careful and sincere consideration by this committee of the Senate before It sub-
scribes to a proposition of this kind. In fact it is Inconceivable that the House
in passing paragraph (b) of section 402, could have fully understood and rellzed
how revolutionary Its action is when carefully analyzed.

Taking all the above into consideration section 402 manifestly commits to the
administrative officials the power to finally and conclusively use the United States
value whenever they see fit to do so, without any judicial review whatever.
The determination of all questions up to the point where United States value
may be applied under section 402 is absolutely left to the appraiser and the
Secretary of the Treasury* after that point the right of judicial review is pre-
served to the importer. The purpose is perfectly plain. While the House did.
not see fit to assume the responsibility of adopting United States value generally



VALUATION 781

asa basis for valuation, it was prevailed upon to commit the imposition of that.
value upon merchandise under certain circumstances to the administrative offi-
cials; and by making their action final and conclusive, and not subject to judicial
review it in effect has given the administrative officials absolute power to us&
United States value wherever they may see fit to do so. In other words what
the House would not assume to do itself, it has empowered the administrative.
officials to do In their own absolute discretion.
. Another new and novel feature has been introduced in paragraph (e) of section

402, which defines "United States value," viz:"(2) if such or similar imported merchandise is not so offered for sale in the
United States, then the estimated value, having regard for differences In quality
and other differences, based on the price at which merchandise, whether domestic
or imported, comparable in construction or use to the imported merchandise,
is so offered for sale." * * *

This provision, we submit, forms such an uncertain and far-fetched basis for
establishing the dutiable value of imported merchandise that it would be wholly
impracticable and even unjust in its application. It substitutes an estimated
value for a real existing value, and bases the "estimate" upon vague and indefi-
nite comparability "in construction or use" to some other article, either domesticc
or Imported. How can such an uncertain and indefinite basis of value result In
anything more than guesswork? How can comparability "in construction or
use" be determined with any degree of certainty or fairness?

An imported article may be comparable "in construction" to another article,
and it may also be comparable "in use" to still another article. Upon which
article Is the "estimate" of the value of the Imported article to be based?

Under previous tariff acts, in which Imported merchandise was made dutiable
upon the value of "such or similar merchandise" much litigation arose ever the
apparent simple question of what constituted similar merchandise," where
only merchandise, as such was to be considered; and often this question was
very difficult to determine by the courts. But that was something definite comr,-
pared with what is now proposed In the inew provision above quoted-an "esti-
mate" based, not upon similarr merchandise " but u p on merchandise which Is.
"comparable In construction or use" to the iiiorted merchandise. Can any-
thing more indefinite, vague, and complicated be Imagined, or anything more
difficult of application with reason or fairness?

Suppose a new kind of automotive vehicle, built upon an entirely new prin-
ciple, were imported, and the appraiser and Secretary of the Treasury should
decide that neither the foreign nor the export value could be ascertained; then
United States value would have to be used; but assume that the new car was
not freely offered at wholesale in the United States, nor was a "similar" car so
sold. Then the new car would be "comparable in use" to all the different kinds
and grades of automobiles which are freely offered for sale in the United States,
from the Ford car to Rolls Royce car. Which of these cars would be used as a
basis to "estimate" the dutiable value of the new car?

One of our clients-import a vacuum cleaner which is not sold at wholesale In
the home market, either for home consumption or for export. Hence, there is
no foreign value or export value for the article.

The United States value does not apply because the article is sold here only
at retail, not at wholesale; hence, under the present tariff act, the "cost of pro-
duction" value is used, which produces a dutiable value of about $13.

However, under the provision in paragraph (e) (2) of section 402 of the proposed
act, above quoted, "United States value" would be "estimated" on the basis of
the price at which a domestic article, "comparable in construction or use" to theimported article, Is offered for sale here at wholesale.

It so happens that there are a number of such "comparable in use" articles sooffered for sale in the United States, varying in price from about $10 to $80.
Which of these articles is to be used for comparison to "estimate" the dutiablevalue of the imported article?

If the $80 domestic article is used, which is most likely, and all the aleowanc
and deductions therefrom provided for in paragraph (e) are made, then the
result would be a dutiable value for the imported article of about $39 as against
$13 under the present act, an increase of 200 per cent.And in addition to that increase in dutiable value, the rate of duty on the
Imported article has been increased from 30 to 40 per cent in the proposed tariff

act.We think if this paragraph Is retained there must be litigation upon each entry
where estimated value is used, which Includes all present cost of production
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items, and if the court, which has the last estimate, advances the entered value,
counsel for domestic interests will no doubt, when the next tariff is being pre.
pared, cite each such instance as another example of undervaluation by importers.

Respectfully submitted. CURIE, LANE & WALLACE

By HERBERT M. WALLACE.

STATEMENT OF CARL A. SAUER, REPRESENTING MARSHALL
FIELD & CO., CHICAGO, ILL.

Mr. SA ER. I do not desire to take up the time of this committee
by going over anything that has been presented so far. You have
heard all the arguments on both sides. I desire only to go on record
before you gentlemen as supporting the evidence brought up by
Mr. Bevans and Mr. Fix yesterday, opposed to any change in the
basis of valuation and to section 402 as now incorporated in the
House bill.

I desire further to call your attention to the character of business
that is making this statement, and I will do that by reading one
short parag aph of the brief, which I will submit to the clerk.

Our business is that of wholesale and retail distributors of merchandise which
we obtain by direct purchase, by manufacture, and by importation. Our manu-
factures in 1928 amounted to roughly $26,000,000, to which figure there should
be added several millions of dollars of converted domestic merchandise on which
we carry on partial manufacturing processes. Our imports in the same year
amounted to roughly $10,000,000 landed cost. These imports are either entirely
noncompetitive with domestic products, or, by reason of special quality, finish,
or style, round out our line of domestic merchandise and enable us to meet the
demands of the consumer.

The only reason I bring that up- gentlemen, is to show you that
due to the diverse character of our business, we must assume a sound
attitude on the manner of valuation.

The CHAIRMAN. What percentage of their business do Marshall
Field & Co., import?

Mr. SAVER. Of our total purchase business?
The CHAIRMAN. Of their annual business?
Mr. SAVER. I have wired for the figures that will enable me to give

you that percentage. I do not have them here. I can furnish that
information to you.

.The CHAxJA;ZA.. You have au idea. I have had it stated to me a
number of times but I do not know whether it is true or not.

Mr. SAUER. I prefer not to make an estimate or guess right here.
I can furnish you that in a matter of a few hours.

Senator REED. You may put it in the record.
Mr. SAVER. Yes.

CARL A. SAUR, CHICAGO, ILL., June 14, 1929.

Washington, D. C.:
In addition to figures on our imports and our domestic manufactures stated in

brief we convert or partially manufacture in United States twelve million and
purchase in domestic market eighty-two million, making one hundred thirty
million.

THOMAS H. EDDY.

Senator REED. You have given a preference. What is your atti-
tude as to the basis of valuation?

782



Mr. SAUER. Our attitude is to leave it as it is now on foreign
valuation. We are further opposed to the provisions of section 402-b
as to the finality of appraisement.

Senator REED. You think that ought to be specified by a court?
Mr. SAUER. By a court, not by an administrative officer.
Senator KING. May I ask a question?
Mr. SAUER. Certainly.
Senator KING. Has Marshall Field & Co., a reputable firm, an

American firm, occasionally had its valuation which it has stated
according to its best information it could get, raised by the appraiser?

Mr. SAUER. Absolutely.
Senator KING. Was that undervaluation a fradudulent valuation

upon your part?
Senator BINGHAM. That is not a fair question.
Mr. SAUER. It is not fraudulent.
Senator BINGHAM. It is not everybody does that.
Senator KING. It is for the witness to say.
Senator BINGHAM. It is not a fair question to ask.
Senator KING. The witness can answer it. I want to know the

facts.
Mr. SAUER. I do not object to answering the Senator's question.

It is necessary to add that valuation is based on the wholesale market
price, which may change from the time the buying order is given until
the merchandise reaches here.

Senator BINGHAM. I do not think any American h-o;-.s man who
appears here ought to be asked a question of that kind, which implies
the possibility that he will be guilty of fraud.

Senator KING. I know that Marshall Field is not any more guilty
of the practice, but they have testified that-nearly everybody who
imports is guilty of fraud.

Senator REED. What is the difference to the United States whether
it is innocent or fraudulent? They lose the tariff just the same.

Senator KING. They do not lose it.
Senator REED. That is why you perfer the foreign selling price to

the American selling price?
Mr. SAUER. One reason for our preference is that the foreign

valuation enables the importer to dobusinesson.a. basis of certainty
as against, uncertainty, and it might make a difference in the united
States valuation where the value is put on after the merchandise
reaches here.

Senator REED. In other words, you sell the merchandise before it
reaches here.

Mr. SAUER. Not that.
Senator REED. Then what difference does it make? I can see

where it determines the wholesaler's attitude in a line that buys and
sells goods six months ahead, but you do not do that, do you? Your
firm does not do that?

Mr. SAUER. We sell. some .things ahead,. placing orders abroad,
but when the price is uncertain we meet with this sort of thing. We
can send our buyers abroad to buy merchandise which we know will
be demanded by a certain type of domestic consumers and we know
about what that consumer will pay, but if we are uncertain as we
would be tinder the United States valuation as to what we should

I
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have to charge due to the variable duty involved, we could not afford
to go abroad to place orders.

Senator REED. The uncertainty exists only in the case of the
importers.

Mr. SAUER. If the merchandise is a staple line I should say this
uncertainty would not exist.

Senator EDGE. You made an interesting statement, if I understood
you correctly, that the largest proportion of your imports were not
in competition with American production. In a general way I think
I know what your imports are. Did I understand it correctly that
the major part of your imports are not in competition with similar
articles produced here?

Mr. SAUER. Yes, sir; the major part of our importation is what has
been called beforeyour committee style merchandise.

Senator EDGE. I am merely asking for information. It is rather a
remarkable fact.

The CHAIRMAN. In those cases where undervaluation has been
charged, has it ever been proven to the Govermnent that they were
entered at a lower value than the cost?

Mr. SAUER. Has it ever been proven?
The CHAIRMAN. Yes.
Mr. SAUER. As to our valuation?
The CHAIRMAN. Has Marshall Field ever been obliged to pay addi-

tional duty?
Mr. SAUER. Yes~ we do that.
The CHAIRMAN. in those cases did the Government take the wrong

position? Did they take more money out of your firm than was
allowed under the act itself?

Mr. SAUER. I could not answer that.
The CHAIRMAN. Was it wrong in the case of Marshall Field in any

case where there was an undervaluation?
Mr. SAUER. You mean whether the court has decided according

to our laws that they were wrong?
The CHAIRMAN. Yes.
Mr. SAUER. Offhand I should say not.
The CHAIRMAN. That is what I wanted to know.
Senator BARKLEY. If I understood you about this uncertainty,

when you send your buyer abroad to purchase a certain quantity,
you have a reasonable approximation as to what the duty will be on
it when it comes into this country. But if you have to purchase it
with your eyes shut, not knowing w, hat the United States value may be
when it comes out three months or six months later, you would not
know how to fix your prices on it and, therefore, not know what to
purchase.

Mr. SAUER. We would not know whether we could sell it or not.
The brief I have here is as follows:

Dealing with section 402 of H. R. 2667, may I say he representing Marshall
Field & Co., of Chicago Ill that our business is that of wholesale and retail
distributors of merchandise which we obtain by direct purchase, by manufacture,
and by importation. Our manufactures in 1928 amounted to, roughly, $26,000,-
000, to which figure there should be added several millions of dollar of converted
domestic merchandise on which we carry on partial manufacturing processes.
Our imports in the same year amounted to roughly, $10,000,000 landed cost.
These imports are either entirely noncompetitive with domestic products, or. by
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reason of special quality, finish, or style round out our line of domestic merchan-
dise and enable us to meet the demands of the consumer.

In section 402, paragraph (a), part (2), provision Is made that "if the ap-
praiser determines' that neither te foreign nor the export value can be satis-
factorily ascertained, then the United States value shall be used as the basis
of appraisal. This puts into the hands of an individual employee of the Treasury
Department the determination of the question of the basis of valuation, a

ucstion of law at present committed to the Customs Court and the Court of
Customs and Patent Appeals. Under the existing law the appraiser is inde-
pendent of the Treasury Department, and dissatisfaction with his decision,
whether such dissatisfaction be on the part of the importer or on the part of
the Government, must be brought for redress to a court whose function is the
Impartial and disinterested interpretation of the law.

Paragraph (b) of the same section provides that the decision of the appraiser
is final, subject to review only by the Secretary of the Treasury, who is an
interested party and whose decision thereupon is final and binding on all parties.
This means a purely administrative review by the Bureau of Customs, or in
other words, the passing upon evidence and upon a question of law by a clerk
of that bureau. It is only natural that this procedure would tend to work to
the disadvantage of the importer because Treasury Department and customs
bureau officials would have a very natural bias in favor of their own, revenue-
producing bureau of the department.

Paragraph (e) of section 402 redefines United States value in terms which are
capable of varying interpretations; Part (1) defines the United States value of im-
ported merchandise as "the price at which such or similar imported merchandise
is freely offered for sale" etc., in which definition the words -'or similar" admit
considerable latitude since no mention ismade of the basis of similarity such as
use, construction, quality, etc. The shme fault is found with the words "or
similar" in the constructon of part (2) of this paragraph: "If such or similar
merchandise is not so offered for sale in the United States."

Moreover the phrasing "then an estimated value," having regard for diffbr-
once In quality and other differences~ etc. will be found capable of considerable
variations of interpretations since it lacks the quality of being specific.

This estimated value is further required to be based "on the price at which
merchandise whether domestic or imported, comparable in construction or use
to the imported merchandise, is offered for sale." The words "comparable in
construction or use" are again capable of wide latitudes of interpretation; many
specious arguments could be presented on either side of any specific case whereby
an article truly comparable in construction and use but of either higher or lower
quality could be chosen as the basis for the preparation of such estimated value.

In computing this estimated value, further, provision is made for the deduction
of the costs of transportation and insurance, of a commission If any is involved,
of profits not to exceed 8 per cent, of general expenses not to exceed 8 per cent,
"and, in the case of imported merchandise, for duty"; that is, if the article with
which the imported merchandise in question is being compared for the purpose
of estimating a United States value is itself an imported article then duty paid
on such imported article is to be deducted. But if the article with which
the imported merchandise in question is being compared is a domestic article,
then no allowance for an amount comparable to duty can be made. Thus
since there is no provision which requires either domestic or imported merchandise
to be used as a basis of comparison, it would be possible to arrive at two separate
United States values, one higher than the other by the amount of duty paid on a
similar article.

It can be very easily seen that as a result of relying on information gained
from the domestic market for tAe settlement of questions of valuation, the
Treasury Department places the importer at a great disadvantage. Information
on selling prices of domestic articles must be obtained from domestic manu-
facturers, since there would be no other source, and, with a double motive
(reducing competition and keeping up his own level of prices) the domestic
manufacturer would naturally have a bias in furnishing information that would
operate to his own interest.

The fact that the entire procedure provided in section 402 removes the possi-
bility of an appeal to the Customs Court or the Court of Customs and Patent
Appeals on the part of a dissatisfied importer can be interpreted as being due to
an unwillingness to allow the questions of value involved to come before an
impartial and disinterested tribunal for an interpretation of the law.
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One effect of the operation of this section as now proposed would be to put into
the hands of an administrative officer the power to raise rates of duty. The
appraiser can, by his own decision, change the basis of valuation from foreign to
United States value. Since rates of duty are designed at present to be applied
to foreign value, the application of these same rates to United States value
amounts In effect to an increase in the rates of duty on the articles affected.

Under the provisions of this section importers would be obliged to go to Wash.
ington In order to secure a proper and satisfactory hearing on their cases, thus
working a hardship on all importers but especially upon smaller firms.

The uncertainty as to whether merchandise would be held dutiable at foreign
or United States valuation and if the latter, whether the duty would be deter.
mined by comparison with a foreign or a domestic.article and whether allowance
would be made for duty or not, this uncertainty would be so great as to effectually
deter merchants from purchasing goods abroad. No merchant would be able to
predict with any reasonable amount of assurance the cost of his imported mer-
chandise after it had landed in this country.
Due to the looseness of construction of this section, an increase in the number

of commodities on which United States value is applied is certain. The increase
in the amount of duty due to the operation of this section, together with the
increase due to the rates proposed in H. R. 2667 would definitely restrict im-
ports thereby reducing the actual revenue obtained and, what is more serious,
exercise a deleterious effect on American export trade.

(The foregoing brief is signed by Thomas H. Eddy, treasurer of
Marshall Field 9 Co.)

e

STATRMRNT, OF JOSEPH F., LOOKETT, BOSTON,- MASS.• .1 : . I . : , .. "

Mr. LOCKETT. Mr. Chairman and gentlemen of the committee: I
will just speak a few minutes concerning section 402 (&), in the House
bill, and I am speaking as a practicing attorney specializing in customs
and tariff matters, and have been in practice for about 17 or. 18 years
in Boston. I speak for myself and do not represent any group or
individual.

I want to say first that I indorse what Mr. Brooks said yesterday
as president of the Customs Bar Association, and I subscribe to those
resolutions, but there are certain details, perhaps, that the committee
has not had clearly brought to mind concerning what I believe to be
a most extraordinary suggestion. Under the practice that exists to-
day an importer may bring in his goods and he may enter them, for
example, at the foreign market value, at a certain valuation. If the
app raiser says that the export value is higher and that said export
value should control because it is higher, the importer then may take
an appeal to one of the judges of the United States Customs Court.
When that case goes to the court the issue involves not only the ques-
tion of value but also whether the duty will be assessed on the export
value or the foreign market value. From this decision there is an
appeal to three judges of the Customs Court sitting in New York,
known as the -ppellate division, and then from that decision there is
an appeal to the United States Court of Customs Appeals in Wash-
ington. Therefore, I believe that this right which has been enjoyed
by the citizens of the country for many years should not be taken
away, because it is an inexpensive practice apart from the counsel
fees, in that there are no court costs or charges. The importer has a
right to have his case heard in San Francisco, Galveston, Tex., or
St. Albans, Vt., or in any other part of the country. These judges
sit at different places throughout the country during the year.

Can you imagine the result which would happen in the handling of
something like 15,000 cases, which Mr. Brooks mentioned yesterday
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by the Treasury Department in Washington? These are known as
reappraisement cases and as Senator Reed observed yesterday it
means that about 50 cases a day would have. to be disposed of
by department officials. Can you conceive that one man or a
group of men in Washington, and I have no complaint against the
officials in the customs department because I consider them among
the very best Government employees, high-grade, honorable, and
efficient in every way, could give these matters as prompt considera-
tion as does the court now by giving the importer or the American
manufacturer the opportunity to have a trial at their home ports on
the issues involved. We all know as a matter of practice that this
work would not be done by the Secretary; it means it would be handled
by some one delegated by him, and however well-intentioned that
person might be, under the proposed law, if the appraiser at the port
of Boston, in the case which I have stated, should say that the export
values should apply as they are higher, there is an appeal to the
Secretary of the " noasury down here, and his decision is final and
conclusive and there is no appeal to any court whatsoever. There
is, for example, Senator Shortridge, some very distinguished counsel
in San Francisco who appear for importers in that district who might
be inconvenienced by coming to Washirgton, assuming that the case
justified expenses of the trip. I have no doubt but what the Treas-
urv Depirtiht wodld :6ndeavor-to do -the, right and fair thing. ' • ,
but here we have set up from years of experience a set of machinery

for the handling of these cases, and it should not be discarded. I
think somebody yesterday said there were criticisms before the House
committee of the United States Customs Court and the Appellate
Court. I want to say here publicly for the record that so far as I
am concerned, based upon my experience, I have found the judges
of those courts to be able, honest, and efficient men, and if there has
been dissatisfaction with their decisions as there frequently is, I
think any fair-minded lawyer would be able to point out that much
of it is due to the record. The judges, as everyone knows, are bound
to decide these cases by the record.

Senator KING. Is that the court of which Judge Tilson, the brother
of leader Tilson, is a member?

Mr. LOCKETT. He is on the lower court. That is what is known
as the trial court, the United States Customs Court.

Senator SHORTHIDGE. That is in New York City
Senator KING. That is the court that has ambulatory cases.
Mr. LOCKETT. Ambulatory; yes.
Senator SHORTRIDGE. YoU are more or less familiar with the court.

Does the Government lose anything by delay incident to the trial
and appeal?

Mr. LOCKETT. My experience is this, Senator, that I do not believe
that the Government does. The Government is represented by very
efficient persons, and assistant Attorney General, with a staff of some-
thing like twelve lawyers. In every case of that kind in the court I
believe the Government interest is well represented. Another fea-
ture that perhaps may be of interest, and which is favorable to the
Government, irrespective of whether it is desirable or undesirable, is
that the importers have to prove the negative of the case. The ap-
praiser will mark the goods up and he does not have to sustain it.
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'The burden of proof is on the importer and he must sustain the lowa
value by apreponderance of the evidence.

Senator SHORTRIDGE. Apart from the decision of the court, what.
ever. it may be, the delay occasions some loss to the Government?

Mr. LOCKETT. No, sir; I don't think so. I can not conceive that
if the cases were concentrated in Washington for decision it would
lessen any delay, it would increase it in my opinion. The decisions
of the court are now made by nine men who dispose of them as prompt.
ly as possible and with but little delay.

Senator SIMMONS. At the present time these appeals to the Judges
of the Customs Court sitting separately as has been stated are con-
ducted in an orderly way an hearings are given in a very orderly way
just like hearings in courts.

Mr. LocKxETr. Yes, sir, just as sittings in courts.
Senator SIMMONS. These judges are generally lawyers.
Mr. LocKsiEr. Yes; they are all lawyers.
Senator SIMMONS. I believe we have had the contention in recent

-cases that no one has been appointed on the court unless he was a
fine lawyer thoroughly equipped.

Senator SHORTRIDGE. That is sound, too.
Mr. LocxETT. Yes.
Senator SIMMONS. In these cases eminent lawyers have been

appointed, but under the plan provided in the House bill these cases
will be decided, you say, by clerks.

Mr. LocKETr. I&w clerks, possibly
Senator SIMMONS. Law clerks of the Treasury Department.
Mr. LocrETT. Yes.
Senator SIMMONS. They are lawyers and you might call them ex-

perts.
Mr. LocKiT.. I don't think, Senator, I can give a forecast or the

.arrangement which the Secretary would make if this section 402 (b)
is enacted. That is beyond my province, but I think it is reasonable
to assume these cases would be handled by lawyers in the Treasury
Department, of whom there are many able experts in the customs
.division. "

Senator SIMMONS. That would be a matter for the Secretary to
-determine and he would refer these cases to them.

Mr. LOCKETT. That is correct .-
Senator SIMMONS. He might or might not refer them to a lawyer.
Mr. LocKETT. That is true.
Senator SIMMONS. If he did refer it to a lawyer, would the ma-

chinery provided here be sufficient to give the litigants in the case
opportunity of a regular hearing under rules of law which ought to
regulate the decision of questions involving property rights.

Mr. LoCKrETT. That is my point exactly. I can not forecast what
system would be set up, but I do presume there would be some
arrangement made for a hearing. In other words, the machinery we
now have would in a sense be possibly duplicated although not so
-efficiently or economically. I was sorry I was not able to hear
Senator Shortridge's most excellent address in New York last April,
dedicating the new United States court building, although I read it
afterwards. But we now have this elaborate machinery throughout
the United States set up for handling these cases.
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* Senator HARRiSON. I object to the ingenious method by which he
is trying to got Senator Shortridge with him.

Mr. Loc'Tr. You not having said anything, Senator, in opposition,
I assumed you might, be with me, too.

Senator CONNALLY. At present you have a judicial determination.
Mr. LOCKETT. Y0s.
Senator CONNALLY. If you put it with the Secretary of the Treas-

ury you have a political determination with Senators and Members
Of N ess hot-footing it down thero in each case.Mr. TOCKETr. Possibly.

Senator CONNALLY. Lawyers cost money but Senators do not.
Mr. LOCKETT. That is a new proposition to me.
Senator SHORTRIDGy. That is, maybe, because lawyers are worth

money and Senators are not.
Senator CONNALLY. Senators ought not to be worth anything in

determining this question.
Senator SHORTRIDGE. Since there is a little levity indulged in here,

let us not take it too seriously. Under this proposed system a case
may be decided in San Francisco or Los Angeles against citizens.
importing if an appeal were to be taken, as I understand it.

Mr. LocxtETr. No appeal can be taken on the basis of value.
Senator SHORTRIDGE. Precisely, but there is an appeal in respect

to a certain feature.
Mr. LocKETT. Only as to the value after the basis has been deter-

mined.
Senator SHORTRIDoG. Certainly.
Mr. LOOKETT. Yes.
Senator SHORTUIDaO. That appeal would have to be prosecuted

here in Washington.
Mr. LocxETT. No, the appeal for the appraiser in the first instance

would be heard in Washington.
Senator SHORTRIDGE. And that would necessitate coming down

from far distant points. Possibly they would have to come from
Texas. I do not know. There may be merchants down in Texas
who import.

Mr. LOOKETT. ]Exactly.
Senator SHORTRIDGO. Thank you very much.
Mr. LoCKET. Thank you very much.

BRIEF OF THE HOME MARKET CLUB, BOSTON, MASS.

Hon. REED SMOOT
Committee on Finance, United ,States Senate, Washington, D. 6.

The American valuation method of assessing ad valorem rates of d'-ty hao bee&
ideal for the coal tar branch of the chemical industry during the past 2.,evi years.
America may well be proud of her dye industry. In 1914 the total domestic
production of synthetic dyes amounted to 7,000,000 pounds. The American dye
industry, properly protected by American valuation, was encouraged to make
enormous expenditures in research and plant investment. It produced well over
95,000,000 pounds in 1927 and has become self-contained, for now only 6 per cent
of our domestic consumption is imported. Furthermore, we have reduced the

Srice of dyes and have become the second largest exporting country in the world.
1927 we exported almost 27,000,000 pounds of dyes and became second only

to Germany, having passed Great Britain, Switzerland France, Italy, and Japan.
It is logical to suppose that if American valuation ts beneficial to one industry,.
it will be beneficial to other industries.
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In order that all American producers, now being protected by ad valorem ra
of duty, shall receive all the protection that It is the intent of Congress to grve
them, we petition the Finance Committee to retain the present bases of valu
In the pending tariff bill, but to reverse their present order to read as follows:

"Sne. 402. Value. (a) For the purpose of this act the value of imported mer.
.chaudise shall be-

"(1) The American selling price or the United States value, whichever i'higher.
-1(2) If neither the American selling price nor the United States value can,

be ascertained to the satisfaction of the appraising officers, then the foreign%
value or the export value, whichever Is higher.

"(b) The American selling price of imported merchandise shall be the market
value or price at which similar and competitive domestic merchandise is freely
offered for sale, in the principal markets of the United States to all purchasers,
at the time of exportation of the Imported merchandise, in the usual wholesale
quantities and in the ordinary course of trade. Any domestic product provided
for In this act shall be considered similar to and competitive with any imported
product which accomplishes results substantially equal to those accomplished
Y the domestic product when used in substantially the same manner.
"(o) The United States value of imported merchandise shall be the value

thereof at the time of arrival at the port of importation, including the cost of
all containers and coverings of whatever nature, all other costs charges, and
expenses incident to placing the merchandise in condition, packed ready for
delivery in bond at the port of importation.

"(d) The foreign value of imported merchandise, etc.-as in present law.
"(e) The export value of imported merchandise, ete.-as in present law."

HOME MA9RET CLUB,

BOSTON, MASS. WILLIAM H. CLIFI', secretary.
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SUBSTITUTION FOR DRAWBACK PURPOSES
[Sec. 313 (b)]

LETTER FROM THE CENTRAL ALLOY STEEL CORPORATION,
MASSILLON, OHIO

Hon. REED SHOOT,
United States Senate, Washington, D. C.

Miy DEAR SENATOR SMOOT: No doubt through an oversight in the writing
of the present tariff, section 313, "Drawbacks and refunds" and paragraph B
headed "Substitution for drawback purposes," ferrous metal has been omitted.

We would kindly ask that you consider placing the word ferrous metals in this
paragraph, causing the paragraph to read "Sugar, ferrous or nonferrous metal
or ore containing ferrous or nonferrous metal."

The paragraph as written with tie exception of the omission of the word ferrous
covers this subject very thoroughly.

We trust that it will be possible for you to include ferrous metals in this descrip-
tion and will appreciate anything that you can do to bring this about.

Thanking you, I beg to remain,Yours very truly, FREDERICK J. GRIFFITHS, Chairman.

EXTRA COMPENSATION
[See. 4511

LETTER FROM WILLIAM H. BOND, REPRESENTING THE NATIONAL
ASSOCIATION OF UNITED STATES CUSTOMS INSPECTORS

lion. REED SMOOT, BOsTON, July 19, 1929.

Washington, D. C.
My DEAR SENATOR: At the close of my testimony yesterday Senator Sackett

asked me to furnish to the committee certain information as to the overtime
earnings of the inspectors at this port. Following are the figures which cover
his question as I understood it:
Total overtime paid during calendar year 1928 by railroads, steam-

ship companies, and warehouses ---------------------------- $43, 172. 31
Total paid to 113 inspectors of customs ----------------------- 35, 176. 54

(The balance was paid to various employees.)
Average amount received by inspectors- .----------------------- 311. 29

Of the grand total given above approximately 5 per cent, or about $2,000
was paid for work on railroad freight,car loading and unloading, divided among
5 companies.

Another Senator, I think Senator Shortridge, asked for the salaries paid to the
inspectors. At such short notice I can only give the information regarding the
port of Boston which may be sufficient, and which is as follows:

The Bacharach Act authorized salary ranges for inspectors from $2,100 to
$3,300, and for station inspectors from $3,000 to $3,600. The station inspectors
are all at the minimum of their grade although their service an such ranges from
5 to 17 years. We have 25 inspectors at $2,200, 42 at $2 300. 12 at $2,400, 17 at
$2,600, 23 at $2,600 and 13 at $2,700; an average of 12,407.57, with not one
above the average of the grado although their service ranges up well above 30
years.

I wish to take this opportunity to express my appreciation of the courtesy
shown me. The patience and sympatiletio interest shown by the members of
the committee was very gratifyitig.

Very truly yours, W. H. BOND.
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ENTRY OF MERCHANDISE-BILLS OF LADING
[Se. 4841

BRIEF OF HARPER & HARPER, ESQS., SAN, FRANCISCO, CALIF.

Hon. REED SMOOT,
Chairtnan Finance Committee,

United States Senate, Washington, D. C.
DEA-r Sif: As a broker of over 30 years' experience and a customs attorney,

I have been very much interested in proposed revisions of tie tariff act of 1922.
The sub committee on the tariff of the foreign trade section of tile San Fran.

Cisco Chamber of Commerce, of which I am chairman, has considered very care-
fully the requirement of section 484 that tie original bill of lading must be pre.
sented to the customs at the time of entry. The committee, in cooperation with
the Hon. W. B. Hamilton, Collector of Customs at San Francisco, prepared and
drafted a brief suggesting certain changes in this section, a copy of which is
herewith submitted for your consideration.

Tile difficulties which arise under the present law are many. To quote the
report to the House of the Hon. Willis Hawley, chairman of the Committee on
Ways and Means of the House of Representatives:

the meanyok shmes vindtheodinary lcure of trade, the original bill of lading
cnot eat te t of mI
a bakik against payment of the purchase price of the merchandise, or delayed ln
transit or other shse unavailable within the time prescribed for making entry.
This general problem has resulted lin varying practices at different, ports of
entry, where collectors have endeavor e to make some arrangement whereby
the deadlock could be avoided. This lack of uniformity of practice lin Itself Is
not desirable."

One Cani cite a thousand examples of the unnecessary cost andi annoyance to
shippers and consignees that are caused by the demands of the carrier'anld also
the collector of customs that original bills of lading shall be lodged with each one
of them, but It Is only necessary to cite two e~xamil)lcs here:

1. Our Latin-American friend sends his coffee to the United States port tile
bill of lading is not at hand when the goods arrive; the consignee asks his bank
to file a guaranty with the carrier that the bill of lading will be produced, and
this Is promptly done by the bank. The steamship company then issue a delivery
order for tile goods. There is no duty oil coffee, but tie collector of customs must
also require a bond in lieu of the production of the original bill of lading it tile
sum of 150 per cent of the invoice value of the goods. Is it any wonder that outr
Latin-American neighbors complain about our red tape? He'naturally cal not
understand why he must pay some hundreds of dollars (tile charge made by the
surety company) for supplying the bond, when tile bank acting for the consignee
has already given Its guaranty to tile carrier for the production of the identical
document.

2. Wood oil is pumped into tanks of vessels at anl outside port, the shipper and
tie steamship agent reside in the principal city, say Shanghai. When tlhe figures
as to the quantity of cargo are agreed upon, tile bill of lading is signed and mailed
to the consignee on the regular mail steamer. The steamer carrying the cargo
goes direct to the United States, arriving before the steamer which carries the
mail. The oil must be immediately pumped from the steamer's tanks into wait-
ing railroad tank cars. This oil is free of duty. Again the bankers guarantee
that original bill of lading will be presented by tie consignee to the carrier and
the delivery order for the oil is issued, but tile pumping call not commence until
the consignee has filed a surety company bond in a sum equal to 150 per cent of
invoice value with the collector of customs (I know of one instance where tihe cost
of this bond was $400).

To point out tile handicaps to trade and the cause of the foreign trade com-
plaint at our red tape I refer to the record at one port only, tile port of Now York.
There alone, during tie past three fiscal years, an average each year of over 10,000
bonds have been filed, in the penal amounts of over $50,000,000.

To remedy these difficulties, tile committee proposed that the law be amended
by adding a paragraph (h) to section 484, as follows:

Any person may, upon the production of a duplicate bill of lading signed
or certified to be gehuine by tile ssuing carrier, make entry for the merchandise
in respect of which stich 01l of lading is issued, in the manner an1d subject to
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the requirements prescribed in this section (or in the regulations promulgated
herounder) in the case of a consignee within the meaning of a paragraph (1) of
section 483, except that such person shall make such entry in his own name.
No merchandise so entered shall be released from customs custody except to
such carrier, but the person so making entry shall be liable for the payment of*
all additional and increased duties on such merchandise."

For reasons hereafter stated it is believed that another amendment will be
preferable to that proposed by the House of Representatives; but if your honor-
able committee decides to accept the House proposal it is respectfully suggested
a slight change be made in the phraseology now used in the proposed bill.

The use of the words "duplicate bill of lading" may lead to some possible
misconstruction of the provision because of technical use of "duplicate" in com-
mercial practice. Under ordinary commercial practice a duplicate bill of lading
is to all intents and purposes a second original signed and endorsed in all respects.
as the original. It is stamped "Duplicate" merely to avoid confusion with
the original. The desired change in the law is one which will permit delivery
to be made without the production of an original bill of lading or either first or
second copy thereof, and to permit the merchandise to be delivered upon a.
document certified by the carrier to be a true copy of the bill of lading. There-
fore, it is suggested that the requirement of production of a copy of the bill
of lading issued by the carrier and certified by it to be in all respects t - same
as the original be substituted for the requirement that there be presented a
"duplicate bill of lading signed or certified to be the original by the issuing
carrier." It is believed this change will avoid any possible misinterpretation.

It is respectfully submitted, however, that the situation can be better remedied
by the following amendments to sections 484 and 483.

Section 484 should be amended as proposed in the brief prepared by the
collector of customs at San Francisco and the foreign trade committee of the
San Francisco Chamber of Commerce:

Strike out all of paragraph (o) including subsections (1) and (2) and omit the
words "bill of lading" in paragraph (d). Insert in lieu of paragraph (c) the
following:

"The collector shall permit entry and release merchandise from customs
custody without the production of the bill of lading. Merchandise that Is not
sent to a bonded warehouse or to the appraiser's store may be delivered by the
carrier after receipt by the carrier of a permit to release from customs custody
from the collector of customs. Merchandise sent to a bonded warehouse shall
be delivered to the consignee by the proprietor of the warehouse on receipt of a.
permit to release from customs custody from the collector of customs and a.
delivery order from the carrier. Merchandise sent to the appraiser's store or-
other public stores shall be delivered by the collector of customs on receipt of a
delivery order from the carrier.

"The delivery of any merchandise not herein provided for shall be made under-
juch regulations as the Secretary of the Treasury may prescribe."

Section 483 should also be amended by deleting the present provisions and
inserting in lieu thereof the amendment which I understand has been proposed
by the authorities at the port of New York as follows:

'Right to make entry: The consignee of imported merchandise, for the pur-
pose of this act, shall be the person certified to the collector by the carrier, in a.
form prescribed by the Secretary of the Treasury, as being the person to whom
delivery will be made after release from customs custody. The underwriters.
of abandoned merchandise and the salvors of merchandise saved from a wreck
at sea or on or along a coast of the United States may, for such purposes, be
regarded as the consignees. The collector as such, or individually, shall incur
no liability by reason of the entry or release of the merchandise in accordance.
with the provisions of this section."

The advantage of this method of solving the problem of bills of lading for
customs purposes is that it squarely places the responsibility for the delivery
of the merchandise upon the carrier, where it properly belongs. An importer-
who can convince the carrier that lie is entitled to delivery from the carrier can
make entry without further difficulty; if he can not, it would be useless for him
to make entry of the goods.

Furthermore, the amendment will relieve the collector of responsibility for
the delivery of the merchandise. lo will be relieved of the onerous burden of
determining the validity and correctness of the numerous indorsements upon
the bills of lading, thus eliminating a needless expense to the Government.

Yours respectfully, F. F. G. A RPE.
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INDEX TO SPECIAL AND ADMINISTRATIVE
PROVISIONS
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A Pa

Allen, William, New Orleans, La., port of New Orleans, foreign trade zones. 184
Alunan, Hon. Rafael R., secretary of agriculture and natural resources of

the Philippine Islands, Imports from the Philippine Islands ----------- 255
American Cotton Growers' Exchange, statement In behalf of, imports

from the Philippine Islands -------------------------------------- 211
American Export Millers' Protective Association, statement in behalf of,

milling in bond; drawback ------------------------------------- 318
AmeriCan Farm Bureau Federation, statements in behalf of:

General ----------------------- -1.------------------------ 1
Valuation ---------------------------------------------------- 738

American Iron and Steel Institute, statement In behalf of, valuation.. 760
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