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TAKING TAXPAYERS FOR A RIDE: FRAUD AND
ABUSE IN THE POWER WHEELCHAIR PRO-
GRAM

WEDNESDAY, APRIL 28, 2004

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:08 a.m., in

room SD–215, Dirksen Senate Office Building, Hon. Charles E.
Grassley (chairman of the committee) presiding.

Also present: Senator Graham.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. Good morning, everybody. I would call the hear-
ing to order.

I give a special thanks to all the witnesses for participating
today, but a special thank you to Rebecca Lewandowski, our first
witness.

The purpose of today’s hearing is to examine a number of fraudu-
lent schemes and costly and abusive practices that are taking place
in the sale of motorized wheelchairs, and that would generally be
to Medicare and Medicaid recipients.

However, merely identifying problems is not enough. I want to-
day’s hearing to be involved with a first step toward fixing those
problems. Accordingly, I am asking each witness today if they
would offer solutions based on their own experiences.

Therefore, I would like to ask Mr. Kuhn, who is here today rep-
resenting the Centers for Medicare and Medicaid Services, to re-
main at the hearing and listen to each of the witnesses’ testimony
and recommendations.

I want to make it clear from the start that Medicare and Med-
icaid fulfill vital responsibilities for our seniors and many others.
It is part of the fabric of American society.

It is critical, then, that the Centers for Medicaid Services meet
the interests and needs of all these individuals in an effective, effi-
cient, economical, and competent manner. However, at the same
time, it is imperative that the interests and expectations of the tax-
payers be met as well.

Since the inception of the Medicare and Medicaid programs, the
government has reimbursed qualified beneficiaries and recipients
for the medical equipment they need to function in Society. Overall,
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however, it is fair to say that the system has experienced some se-
rious problems with fraud and abuse over the years.

Now, today we are here once again attempting to address yet an-
other serious problem area for the Centers for Medicare and Med-
icaid Services: fraud, waste, and abuse involving its reimbursement
for power wheelchairs.

We have several power wheelchairs in the room here. One type,
the K11, these two here on the right and the second from the right,
are the main type of chair purchased by Medicare. We will hear
that term come up a lot today, so remember the term K11.

Because of the immense size and cost of Medicare and Medicaid
programs, it seems that no fraud in these programs is ever small.
Rather, it tends to total in the hundreds of millions of dollars, even
billions of dollars.

Today, the General Accounting Office and the Office of Inspector
General at the Department of Health and Human Services are here
to report on many serious problems they have documented. In fact,
the Office of Inspector General is releasing two reports during this
hearing.

One of these reports looked at those who are receiving the most
commonly provided power wheelchair, again, the K11. For this re-
port, the Office of Inspector General examined a statistically valid
sample of those who had received the K11, and found that almost
one-third did not meet the requirements to have any type of wheel-
chair. In fact, the Office of Inspector General found that only 13
percent of those it surveyed actually met the coverage require-
ments for the K11.

That, I submit, is not a very good batting average, and that
would be in any league. The Office of Inspector General also con-
servatively calculated that, just for calendar year 2001 alone, the
over-payments for K11 power wheelchairs totaled an estimated
$178 million, and this was when the expenditures for power wheel-
chairs were less than half what they are today.

Another Office of Inspector General report released today looks
at the prices that Medicare pays for the K11 versus the prices that
others pay. The conclusion? Despite Medicare’s huge size and buy-
ing power, it actually pays more for the K11s than do other buyers.

So would you please take a look at the chart over here, at the
prices that we have? I think you would see that there is really a
problem. Going from bottom to top there, you would see a real dif-
ference in price.

So, imagine if the Medicare reimbursement amount was set at
prices available to consumers and suppliers, then Medicare and its
beneficiaries could have saved over $224 million in 1 year.

If Medicare based its reimbursement amount on the median price
offered by wholesalers or the median price that suppliers nego-
tiated with manufacturers and distributors, the program could
have saved between $459 million and $586 million. That is just in
the year 2002.

None of this makes a whole lot of sense to this Senator, and I
do not think that it would make a whole lot of sense to the tax-
payers to my State of Iowa, or the other 49 States who have just
finished sending much of their hard-earned dollars to Washington
during this tax season.



3

Coupling the Office of Inspector General’s findings on price and
eligibility, and unfortunately to say, there are a lot of schemes out
there that are ripping of Medicare when it comes to power wheel-
chairs.

Let me turn your attention to a one-minute DVD that we have
now that we want to play for you. So, if you would turn down the
lights so everybody can see this, I would like to have you pay some
attention to it. It is very short, so do not miss anything.

[Whereupon, a DVD was shown.]
The CHAIRMAN. All right. What you see there, is you saw a group

of people who were defrauding the Medicare program. The Office
of Inspector General, as a part of a sting operation, set up a pole
camera—that is why you were looking up above—and called what
was a sham storefront, ‘‘Durable Medical Equipment Supplier,’’ and
told them that the Centers for Medicare and Medicaid Services was
going to conduct an on-site visit.

Because it was a sham operation, they needed to bring in sup-
plies like desks, chairs, and DME supplies to pass an on-site re-
view. That is what you just saw there, those trucks pulling up and
people quickly filling the storefront so it looked like it was a real
business.

Today, we have one witness who has agreed to testify and pro-
vide us with a real insider’s account of how power wheelchair
frauds work. The DVD that you saw is one of the sham DMEs in
which she was involved. She has agreed to talk to us candidly
about her personal experience in a scam that billed Medicare for
$25 million.

Now, I would be remiss if I did not say that most suppliers and
most manufacturers are putting in an honest day’s work and sub-
mitting accurate bills to the Federal Government for payment.
They are playing by the rules, and we welcome their assistance in
combatting fraud.

The General Accounting Office, as well, has some startling find-
ings to report today. Although CMS has noted that there was a 4-
year growth rate of about 450 percent in the expenditures for
power wheelchairs, only recently has the CMS finally gotten
around to asking why there was that big increase, and then begin
to attempt to stop it.

I find it very troubling, especially since GAO reports that CMS
was advised about the problem some 6 or 7 years ago, that nothing
was done about it until just recently.

Fortunately, the Centers for Medicare and Medicaid Services re-
cently initiated ‘‘Operation Wheeler Dealer’’ in an effort to attack
the problem of wheelchair fraud. For that, I am grateful. But rest
assured, we will not be waiting another 6 or 7 years for the results
of that initiative.

The General Accounting Office also has examined CMS’s 10-point
initiative unveiled last September to address power wheelchair
fraud. I am anxious to hear what the General Accounting Office
has to say about that proposal, and I am interested in CMS’s re-
sponse to the findings that were presented by both the General Ac-
counting Office and the Office of Inspector General.
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Finally, we will have some thoughtful comments from some
skilled professionals and representatives of the disability commu-
nity and the durable medical equipment industry.

Well, with that opening comment, I want to introduce Mrs.
Lewandowski. She is with us today to testify about her extensive
inside knowledge of the organization and operation of more than a
score of bogus durable medical equipment companies.

She will explain to us how, as a 22-year-old office assistant, she
first became involved in the durable medical equipment business,
and how she helped set up about 20 sham durable medical equip-
ment companies with no training and little experience.

I thank you for her willingness to share your first-hand insights
with us, and I thank you very much for your testimony. We will
go immediately to you, Ms. Lewandowski.

STATEMENT OF REBECCA LEWANDOWSKI, A WITNESS/
DEFENDANT WHO PLEAD GUILTY TO DME FRAUD

Ms. LEWANDOWSKI. Good morning, Senator. My name is Rebecca
Lewandowski. What brings me before you today is my involvement
in a massive California-based Medicare fraud ring. Several co-de-
fendants and I are currently waiting sentencing on multiple Fed-
eral charges in Phoenix, Arizona.

Please allow me to give you some history of how I became in-
volved with my co-conspirators and their company. My younger
brother befriended two young men who already had two durable
medical equipment companies established in California and Ne-
vada.

As their friendship grew, so did their desire to expand by recruit-
ing new people to assist in opening additional DME companies in
partnership with the two brothers. With promises of wealth and a
better life, my brother was enticed into applying for a DME pro-
vider number and ultimately billed Medicare for over $2 million.

During the spring of 1998, I was introduced to the Edem broth-
ers, who were looking for clerical assistance in their Long Beach,
California office. At that time I was unemployed and was thrilled
with the opportunity to work for them.

My duties for the Edem brothers began with completing certifi-
cates of medical necessity, delivery tickets, and various insurance-
related documents. They said physicians gave them power of attor-
ney to sign on behalf of the doctors, and my responsibilities then
escalated to forging physicians’ and patients’ signatures on thou-
sands of documents for several DME companies, all of which were
maintained from our Long Beach office.

I was given the title of office manager and was made the direct
contact for our two billers. Through my association with the billers
and with the assistance of Medicare-provided manuals and book-
lets, I was eventually coordinating billing for approximately 20
companies.

The Edems instructed me to bill a specific amount each month,
and I achieved the goal. In total, our operation defrauded the Medi-
care program for $25 million. Within 6 months of my first day of
employment, at 24 years old, with no medical experience and to-
tally ignorant of how to operate a legitimate DME operation, I was
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the sole proprietor of Mercury Medical Supply located in Klamath
Falls, Oregon.

The process by which I obtained a DME provider number was
fairly simple. I referred to my brother’s already approved applica-
tion as a guide and simply copied the information onto my own ap-
plication.

The Edems provided me with $3,000 to rent an office space and
to finance other related expenses. In order to approve an applica-
tion, CMS requires a site surveyor to conduct a surprise inspection
of each business location. The site surveyor asks several test ques-
tions relating to the DME company.

On the day of inspection for my storefront, the surveyor tele-
phoned me for an appointment. That call gave me ample oppor-
tunity to prepare for my surprise visit.

After completing the test questions, the surveyor gave me a copy
of the list of questions. That mistake set a precedent for every
other site inspection that followed.

During a 2-year period, my storefront billed Medicare $1.158 mil-
lion. Eighty-four percent of that money was paid to the Edems, 6
percent to the biller, and 10 percent was given to me.

The process of creating sham storefronts was repeated, with new
people posing as DME suppliers and obtaining new Medicare pro-
vider numbers. The Long Beach operation was responsible for over
20 new companies in California, Oregon, Nevada, Arizona, Utah,
and Missouri.

In December of 2001, Federal agents raided the Long Beach of-
fice and several homes and discovered six supplier applications for
new DME companies in the State of Washington.

Key individuals within our organization that made the operation
function properly included marketing persons, billers, physicians,
nurses, office support staff, delivery drivers, and Medicare bene-
ficiaries. The goal of each role was to benefit all of our DME com-
panies, working as a single unit.

The marketing persons were from a specific ethnic background,
and most were related by blood or through marriage. Their mission
was to visit similar ethnic communities to solicit information from
Medicare beneficiaries. Often, modestly-priced supplies, such as
Ensure or walkers, and less often, cash, were offered in exchange
for beneficiary information and for their silence.

Marketing persons exploited the language barrier to manipulate
and to deceive non-English speaking beneficiaries into giving them
identification cards and Medicare numbers, and were paid between
$800 and $1,500 for each name and Medicare number they sup-
plied us with.

We provided each beneficiary a toll-free number for any ques-
tions or complaints regarding a Medicare statement. All incoming
calls from beneficiaries from every location rang directly to our
Long Beach office. Our goal was to satisfy the beneficiary and avoid
any complaints of fraudulent activity reaching Medicare.

Some of the mistakes and poor decisions that were made within
our organization were of such significance, that we should have
been exposed much sooner than we were.

All of our ‘‘patients’’ were of similar ethnic background and re-
sided in the State of California. The same doctors were used re-
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peatedly for every company. All paperwork for every company was
completed by the same staff and had striking similarities. Less
than 5 percent of our patients ever visited a doctor or clinic.

At the height of our operation, we billed Medicare for approxi-
mately 100 power wheelchairs each month, but delivered only a
tiny fraction of that number.

I received a letter from a fraud analyst representing Medicare
that stated that a patient complained about not having received
the power wheelchair for which we billed Medicare. Offering no ex-
planation, I mailed a refund check to Medicare and billed another
$50,000 the following month.

In many instances, a simple telephone call to either a doctor or
a patient could have prevented some of this fraudulent activity.

My experience with the whole process of how these sham store-
fronts operated has given me several ideas how to improve the sys-
tem that we easily manipulated. Screening new provider applicants
for previous violations and/or convictions could eliminate repeat of-
fenders. More thorough investigations should be performed when a
beneficiary complains of having been the victim of fraud.

The site surveyor inspections should always be a surprise and
should occur more often. Random calls to doctors and patients will
help to identify illegitimate claims.

New DME companies should be restricted to submitting paper
claims only, as opposed to electronic submissions. This allows
Medicare a closer inspection of a patient’s file, which could alert
them to suspicious paperwork. Lastly, literature written in several
languages could assist and educate minorities about fraud and
abuse.

If telling my story sheds more light on this rampant problem and
assists you in plugging some of these holes in the Medicare system,
my time here has been well spent today, and I thank you.

[The prepared statement of Ms. Lewandowski appears in the ap-
pendix.]

The CHAIRMAN. Well, I appreciate, very much, your testimony. I
have a few questions I would like to ask you.

Just how difficult would you say it is to set up, run, and get a
passing grade from CMS on bogus DME companies, or to set up a
bogus DME company?

Ms. LEWANDOWSKI. Well, again, referring to my statement, I was
22 years old. I knew absolutely nothing about the durable medical
equipment business. I was completely ignorant to all the workings
and how to operate a legitimate company.

Yet, I was able to pass the site inspection easily, and I had my
provider number within 2 weeks of that inspection. It was only one
time that I ever spoke to anybody, any representative from Medi-
care, and that was it. It was that simple.

The CHAIRMAN. Based on your own experiences of having gone
through one or two CMS on-site reviews, what do you think are the
best two or three ways to stop fraud?

Ms. LEWANDOWSKI. Well, again, I will refer back to my state-
ment. I think, first and foremost, there should be a much stricter
screening process of anyone who applies for a DME provider num-
ber.
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I have a very specific example for you that I did not include in
my statement, which is a question, very thorough and lengthy, on
the Medicare provider application. It was, do you have any rel-
atives, family, or friends that are involved in the Medicare pro-
gram? For me, the answer obviously have been yes, but the answer
on my application was ‘‘no.’’

I find it hard to believe that, in this day in age, this computer
era, that a simple reference, typing a last name into a system,
could not have alerted anyone to the fact that my brother had just
received his provider number not even a year before I applied for
my own.

The CHAIRMAN. All right. You referred to an 800 number that
was set up.

Ms. LEWANDOWSKI. Yes.
The CHAIRMAN. Why was the 800 number set up?
Ms. LEWANDOWSKI. It was set up in order to field any complaints

or calls from a beneficiary. It was listed on top of our delivery tick-
et or authorization form, which is an insurance-related document,
so we could have a chance to appease or make happy these bene-
ficiaries that were complaining of not having received a supply, or
we were late, or whatever the reason was so they would not di-
rectly call Medicare.

So, oftentimes when we received calls like that, we just solved
the problem right then and there by offering more supplies, or
money, or whatever it is the patient wanted.

The CHAIRMAN. How much fraud would you say there is in DME,
based on what you saw in California? I know it is probably your
opinion of how much there is, but any sort of quantification you
could give to that would be helpful to us.

Ms. LEWANDOWSKI. Well, Senator, let me begin by saying, after
my surrender in California to face these multiple Federal charges
that I had against me, I had to leave the State of California. I left
immediately. The contacts that I made and the people I knew in
that business were a tremendous amount, and I just wanted to be
away from that. I did not want to be exposed.

I did not want telephone calls, visits to my home begging for my
help, asking for assistance, things of that nature. And I think once
you are exposed to those people, which are a lot, it really is hard
to disconnect yourself from that group.

So for me, I had to leave the State. I moved away from the area.
I made myself inaccessible and unavailable to those people. It is a
rampant problem. There are clinics and hospitals, and so many
things and different aspects involved in this, and it just comes full
circle.

The CHAIRMAN. Do you think that there would be fraud in other
States like there is in California?

Ms. LEWANDOWSKI. I can speak for our companies. I know that
we had fraudulent DME companies established in several other
States other than California, which I think I mentioned in my
statement to you.

The CHAIRMAN. One person that we spoke to who owned a DME
company told us that he was approached by a nurse in a doctor’s
office with whom he had an established business relationship, and
she demanded $10,000 to continue using his company for DME
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supplies for patients. Would that be a surprise to you to hear that
sort of thing?

Ms. LEWANDOWSKI. Not at all. Not at all. I do not know if you
are aware, but we had a certified, registered nurse working in our
location in Long Beach completing doctor’s progress notes, different
forms of a progress note, using different pens and different hand-
writing. So, reaching the professionals is not unheard of.

I think that their cooperation is, more often than not, necessary,
not only to start doing something like this, but to maintain and to
continue doing. Their cooperation is something that you have to
have. It is something that we had, and it is something that we
needed in order to continue doing what we were doing.

The CHAIRMAN. Well, I thank you for your testimony. Those are
all the questions I have.

Now, let me make an announcement before you go, for other wit-
nesses as well. Since other Senators are busy with other things
today, they may not come here for questions. You may get ques-
tions in writing. I would like to have the staff inform members that
may have questions submitted within 5 days, and then we will get
them out to whomever to respond to them as quickly as we can.
If we can get those back 2 weeks after you receive them, I would
appreciate it.

In your case, since you may not have gone through a process like
this, my staff would be able to help you with the process of re-
sponding to those questions in writing. So, I would want to be help-
ful to you. I think other witnesses probably would know how to do
that.

Thank you very much, Ms. Lewandowski.
Ms. LEWANDOWSKI. I thank you.
The CHAIRMAN. I am going to call the second panel. We start

with Hon. Dara Corrigan. She is the Acting Principal Deputy In-
spector General at the Department of Health and Human Services,
the department that oversees the Medicare and Medicaid pro-
grams, among others. She will be describing two reports that are
being released today, as well as the results of many criminal inves-
tigations her office has been conducting.

Also appearing before us today on this panel is the Honorable
Leslie Aronovitz, the Director of Health Care, Program Administra-
tion and Integrity Issues at the General Accounting Office.

Leslie’s staff has been conducting a series of examinations about
the steps taken by CMS and its contractors to identify and respond
to improper payments for power wheelchairs, and how the recently
passed Medicare prescription drug bill of 2003 may affect CMS’s
ability to set payment rates for DMEs.

Our third witness is Hon. Herbert Kuhn, Director of the Center
of Medicare Management for the Centers for Medicare and Med-
icaid Services. Mr. Kuhn will discuss the policies, procedures and
operations that CMS uses to manage, oversee, and control the ap-
proval and oversight of DME companies and the claims processing
and payment performed by its contractors.

I will have you go in the way that you were introduced, starting
with you, Dara. Thanks to all of you for coming.
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STATEMENT OF DARA CORRIGAN, ACTING PRINCIPAL DEPUTY
INSPECTOR GENERAL, OFFICE OF THE INSPECTOR GEN-
ERAL, DEPARTMENT OF HEALTH AND HUMAN SERVICES,
WASHINGTON, DC
Ms. CORRIGAN. Thank you, and good morning, Mr. Chairman.
The facts are certainly startling. If you look at the amount of

money spent on power wheelchairs in 2003, the amount exceeds
$1.2 billion. But I think we have to also keep in the back of our
minds today that power wheelchairs do have the power to trans-
form the lives of our beneficiaries, so it is important for me and for
everyone who works in my office to make sure that the right people
are getting wheelchairs, that no one is abusing the system, and
that we are getting a fair price for the wheelchairs.

Now, I wish I could say there has not been fraud and abuse, but
we have been investigating allegations of fraud in the power wheel-
chair industry since 1994, and it certainly has not stopped. With
a benefit as important as power wheelchairs, we have an obligation
to make sure that we stop those who take advantage of the system.

So, today I will describe for you the type of scheme that we have
been looking at in the power wheelchair industry. I also want to
talk to you about the two inspection reports that we will issue
today. You did a very good job of describing the reports, but I will
go through them in a little bit more detail and I will describe our
work on coverage for power wheelchairs, and pricing for power
wheelchairs.

But, first, I would like to talk about the work that our investiga-
tors have been doing in the power wheelchair area. As you know,
the Medicare program has paid significant amounts of money for
power wheelchairs, increasing from $259 million in 1999 to over an
estimated $1.2 billion in 2003.

Now, I think it is perhaps simplistic, but I also think it is true,
that the greater the amount of money in a particular area, the
more people will be inspired to commit fraud and to abuse the sys-
tem. It is certainly true in the DME area, in general, and it is cer-
tainly true in the power wheelchair area, in particular.

We have found fraud occurring in all sorts of ways, from the
most blatant where people file claims and never deliver a wheel-
chair to more creative schemes where people will up-code and bill
for power wheelchairs, but give the beneficiary a scooter or a man-
ual wheelchair.

The Medicare program, as you mentioned already, pays for med-
ical equipment for beneficiaries who do not need it at all, and we
found an almost sad amount of kick-backs to physicians and nurses
who are willing to participate in these schemes by signing certifi-
cates of medical necessity like the one you have up there, and other
types of documentation.

To show you how blatant these schemes are, I would like to de-
scribe one particular investigation that our office conducted. In this
case, we were looking at two co-owners of two separate DME sup-
pliers. What they did, was they would go around to beneficiaries.
They would almost round them up.

They would round up people and they would bring them to cen-
tral locations like community centers, particular parts of housing
areas, and they would tell them to bring their Medicare numbers
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with them. And what they did, was they promised them money for
their numbers. A lot of people participated. For amounts as low as
$200, they would turn over their Medicare numbers.

In addition, they would take turns posing in wheelchairs. It was
fairly creative. The co-owners would put the wheelchairs in dif-
ferent parts of the community center or different parts of the hous-
ing development so that Medicare would not be able to tell that it
was some type of a scam.

In addition, they would solicit either doctors or nurses to sign the
certificates of medical necessity or they would forge them them-
selves. Now, over a nine-month period they billed Medicare for $5
million and they received $2.3 million out of the $5 million that
they billed.

Now, this is a successful case because there was a prosecution
and they were sentenced to 87 month, and 54 months, in prison for
their roles in submitting fraudulent claims for power wheelchairs.

But I think the ability of these criminals to be creative, to lie bla-
tantly to the government, to set up schemes to use and abuse our
beneficiaries is, unfortunately, not one example. We have many ex-
amples of that happening.

In our office, we felt it was necessary to also look beyond those
types of criminal investigations to see what else was happening in
the power wheelchair industry. We wanted to do a study on it to
see how many claims actually met the criteria set by Medicare in
order to qualify for a power wheelchair.

In one of the reports that I am releasing today, as you have al-
ready mentioned, our findings show that a lot, the majority, a lot
more than the majority, did not meet the coverage criteria for K11
wheelchairs.

For our review, we randomly sampled, as you said, wheelchairs,
and we collected documentation in support of those claims. We
hired an independent medical reviewer to look at those claims be-
cause we do not want to second-guess the doctors, but we are more
than willing to have doctors second-guess doctors. They looked at
these claims and they determined that only 13 percent met the cov-
erage criteria for K11 power wheelchairs. Thirteen percent.

Thirty-one percent of the claims reviewed did not meet the cov-
erage criteria for any mobility advice at all. So, as you said, a third
of them did not qualify for any type of mobility device. Forty-five
percent of the claims did not meet the coverage criteria for the
power wheelchair, but they would have met criteria for a less ex-
pensive type of wheelchair or scooter.

Clearly, there are problems with the coverage criteria that need
to be resolved. Our job in the Office of Inspector General is not to
say what should be covered. But what we are saying is that what
Medicare has said should be covered is not being covered, by a long
shot.

The second report I am releasing today compares Medicare reim-
bursement amounts for K11 power wheelchairs to purchase prices
available to consumers and suppliers. I remember one of my em-
ployees coming into my office one day, and he was furious. He said,
I have been looking around the Internet. It is easy—it is easy—to
get a wheelchair cheaper than Medicare pays. He was outraged. It
is outrageous.
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When you look at the numbers that you have up here, Medicare
is paying excessive prices for these wheelchairs. We found that,
even if you look at the most generous of prices, the prices available
to consumers, retail prices, Medicare is overpaying. The number
that you had up there was about $3,800 for consumers. It is about
$5,200 under the Medicare program.

Now, suppliers have better negotiating power and the prices for
suppliers are less. But as you have already highlighted, should
Medicare’s purchasing power not be better than suppliers’? The
amounts of money we could save are significant: $224 million, ap-
proximately, in 2002 if we even used the supplier Web site number.

I know I am out of time.
The CHAIRMAN. Proceed. I think without more members being

here, we have got some more time to take testimony.
Ms. CORRIGAN. I will try to keep it short.
The CHAIRMAN. Proceed.
Ms. CORRIGAN. But this is perhaps the most important point of

me being here today, is to say that we know what the problem is.
We have seen the problems with coverage, with pricing, with fraud
and abuse, and we have to figure out a way to stop it.

It is much better to stop fraud from occurring in the first place
than to go after it on the investigative side, and I think it is very
important that we all work together, and in particular our office to
work closely with CMS, to try and figure out how to reign in and
stop this problem.

My written statement has a number of suggestions, but I would
like to highlight just a few that I think are the most important. In
some way, coverage policy has to be revised. Our suggestion would
be to have more specific information, like medical conditions, that
would justify coverage for a power wheelchair.

We also think it is important to both educate physicians, nurses,
and beneficiaries about coverage criteria, which I know CMS is al-
ways trying to do. But somehow I think we have to take that away
from anyone who can say that they do not understand the criteria.
As the first witness testified, it is not that hard to defraud the pro-
gram. We want to be able to find the people who are lying and
stealing.

I think we can create a new coding system for K11 power wheel-
chairs to account for the variety in models, and perhaps save some
money. But, most importantly, on the pricing side I think we have
to get prices in line with reality, because if they are not in line
with reality, there is so much more incentive to exploit the system.
We would support any efforts to reduce prices, and we will help
anyone who wants to use our data.

On the other hand, we have to be vigilant in the Office of Inspec-
tor General, and we will continue to be vigilant in investigating
and prosecuting violators. I think, as the first witness highlighted,
there is also a tremendous need to look at the way that DME sup-
pliers get into the system in the first place. If we can make those
controls stronger, we will prevent a lot of fraud from occurring at
all.

I do believe that in this area that is sometimes fraught with a
lot of emotion, and for good reason, that we can make positive
changes without depriving disabled individuals of the power wheel-
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chairs that they need. It is certainly the goal of the Office of the
Inspector General, and I am sure everyone here shares that goal.
We should be working together to find a solution to this problem.

Thank you very much. I would be happy to answer questions.
[The prepared statement of Ms. Corrigan appears in the appen-

dix.]
The CHAIRMAN. We will go through the entire panel before we

have questions.
Ms. Aronovitz?

STATEMENT OF HON. LESLIE ARONOVITZ, DIRECTOR, HEALTH
CARE—PROGRAM ADMINISTRATION AND INTEGRITY
ISSUES, U.S. GENERAL ACCOUNTING OFFICE, WASHINGTON,
DC

Ms. ARONOVITZ. Thank you, Mr. Chairman. I am pleased to be
here today as you discuss issues regarding Medicare payments for
power wheelchairs.

While the Inspector General’s information is stunning, we found
that this situation has been developing for a long time. As far back
as 1997, spending has been rising at a disturbing rate.

As you can see on our chart, power wheelchair spending went
from $140 million in 1997 to more than $800 million in 2002, and
is expected to top $1.2 billion, when all the numbers are in, for
2003.

These alarming statistics prompt two questions: why did Medi-
care let power wheelchair claims escalate for so long without ensur-
ing that beneficiaries actually qualified for, and received, the ben-
efit? Why are Medicare’s payments for these items so out of line
with both wholesale and retail prices?

For 6 years, CMS was warned repeatedly about excessive claims
for power wheelchairs. Only in 2003 did it coordinate action to stop
the losses and prevent further abuse.

In 1997, its statistical contractor alerted CMS that utilization
had tripled in the last year and a half. CMS failed to act, even
after the regional carriers twice put their concerns about dramatic
payment growth in writing. CMS did issue a fraud alert in 1998
after one of its DME regional carriers launched a major investiga-
tion of suppliers in the southeast.

While a fraud alert raises awareness of potential vulnerabilities,
it should also help the agency direct its own efforts to address the
problem. But in this case, CMS did not act on its own alert by fo-
cusing DME regional carriers’ attention and resources to this prob-
lem.

Meanwhile, funding for Medicare claims review declined relative
to the tremendous surge in claims, leaving contractors no choice
but to scale back their review efforts.

As a result, a minimal number of power wheelchair claims were
scrutinized. Also, CMS’s gatekeeping process for determining which
suppliers were authorized to bill Medicare did not keep out fraudu-
lent suppliers.

When CMS’s enrollment contractor, the National Supplier Clear-
inghouse, got wind of the situation in 2002, it visited 1,300 sup-
pliers in Harris County, Texas. The clearinghouse found that over
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350 of them did not meet Medicare supplier standards and revoked
their Medicare billing numbers.

Fueling the unbridled utilization of power wheelchairs were ag-
gressive marketing campaigns by certain suppliers. Suppliers have
saturated TV, radio, newspapers, magazines, and the Internet with
advertising directed at beneficiaries that portrayed wheelchairs as
desirable and easy to obtain. They were even advertised as ‘‘free,’’
with Medicare footing the bill.

As you can see on this flyer, beneficiaries are encouraged to act
quickly because ‘‘time is running out.’’ Also, I should add that ad-
vanced technology has made power wheelchairs increasingly useful
for beneficiaries, sleek and socially acceptable, which also drove
utilization.

Once CMS decided to take action in March, 2003, it was 6
months later that it issued its 10-point plan. The plan itself ap-
pears to be a reasonable approach for reducing improper payments.

I read today that CMS put out another press release where they
are going to do additional activities, which also seem very positive,
except the 10-point plan does not deal with the aggressive mar-
keting issue. CMS has begun, and in some cases completed, actions
on all 10 items.

I would like to turn to my second point, briefly, why Medicare’s
payment rates for power wheelchairs are so irrational. Historically,
Medicare has not been successful in setting market-based payment
rates. Its inherent reasonableness authority was cumbersome and
slow, and used only once. The guidelines supporting a streamlined
version of this process are still under way, and CMS is planning
to test it first on power wheelchair payment rates.

The Medicaid Prescription Drug Improvement and Modernization
Act of 2003 offers hope that future payment rates will be more rea-
sonable. The MMA requires CMS to use competitive bidding to set
payment rates for durable medical equipment. CMS has already
saved money with this method of payment setting in a demonstra-
tion in two areas of the country.

We believe that this hearing is not just about power wheelchair
payments. It is also about how CMS is organized to respond to any
inappropriate use of Medicare dollars and its ability to set reason-
able payment rates for durable medical equipment.

In discussions about power wheelchair payments with the DME
regional carriers, they indicated that there is no shortage of items
they have identified as meriting immediate attention and possible
payment rate adjustments.

Mr. Chairman, this concludes my prepared remarks. I will be
happy to answer any questions you or Mr. Graham might have.

The CHAIRMAN. Thank you.
[The prepared statement of Ms. Aronovitz appears in the appen-

dix.]
The CHAIRMAN. Mr. Kuhn?
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STATEMENT OF HERBERT KUHN, DIRECTOR, CENTER FOR
MEDICARE MANAGEMENT, CENTERS FOR MEDICARE & MED-
ICAL SERVICES, DEPARTMENT OF HEALTH AND HUMAN
SERVICES, WASHINGTON, DC
Mr. KUHN. Mr. Chairman, Senator Graham, thank you for invit-

ing me to discuss Medicare’s coverage and payment policies for
power-operated wheelchairs.

I also want to thank you, Chairman Grassley, for the great work-
ing partnership we have had with you to rid the Medicare program
of fraud.

Also, Chairman Grassley, I would say I heard your opening
statement when you asked me to stay for the entire hearing. You
can be assured that I will listen to all the witnesses.

The CHAIRMAN. Thank you.
Mr. KUHN. As you have heard today from other witnesses,

growth in total allowed charges for power wheelchairs has out-
paced other Medicare economic indicators in recent years.

A number of factors contributed to this growth, including chang-
ing needs of the Medicare population, technical progress in power
mobility devices that have led to more options for beneficiaries,
overuse of the benefit, fee schedule payment levels, limited coding
options, increases in supplier enrollment, and the lack of bene-
ficiary, provider, and supplier understanding of coverage.

Unfortunately, fraud and abuse presented a challenge as well.
Yet, some beneficiaries who really need these mobility devices were
not getting high-quality and timely assistance.

CMS utilized a variety of tools to combat these abuses, culmi-
nating with a major national effort last fall. Working with the
Health and Human Services office of the Inspector General, CMS
launched ‘‘Operation Wheeler Dealer’’ to crack down on fraud and
abuse in the wheelchair market.

These efforts succeeded in reigning in payments for improper
claims. As you can see from the chart I have displayed here, since
the task force to develop Operation Wheeler Dealer convened in
March, 2003, utilization and allowed charges for power wheelchairs
declined from a monthly high of over $113 million in April to about
$69 million in December, 2003.

In Harris County, Texas, CMS witnessed a major spike in Medi-
care claims. However, as my second chart indicates, the percentage
of claims submitted and allowed in Harris County compared to na-
tional claims has returned to 2000 levels.

This is down from a high of approximately 23 percent of national
claims submitted, and 17 percent of claims allowed in 2003. In the
first quarter of 2004, only about 4.5 percent of claims originated in
Harris County, and about one-tenth of 1 percent of the national
claims were paid to Harris County suppliers. These initiatives have
been successful and they continue today.

Now CMS is moving to the next stage in reshaping policies for
power mobility vehicles. CMS has a three-pronged approach to
focus on coverage, payment, and quality of suppliers of power
wheelchairs.

In the first prong of the plan, CMS is developing guidance on the
current coverage of power wheelchairs. Beginning next month,
CMS’s chief medical officer will bring together clinicians from
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across HHS and other government agencies to develop draft guid-
ance for determining whether a patient meets the definition of bed-
or chair-confined.

The goal is to focus on a set of clinical and functional characteris-
tics that are evidence-based and will better predict who would ben-
efit from a power wheelchair or scooter. The public also will be
given an opportunity to comment.

To further ensure that beneficiaries who get mobility devices re-
ceive a high-quality and timely evaluation, appropriate device
choice and clear guidance in using the device, CMS is also address-
ing certain requirements for ordering mobility equipment through
a proposed regulation which will, among other things, implement
the provisions of the Medicare Prescription Drug Improvement and
Modernization Act of 2003, also known as the MMA.

The second area in which CMS has taken action is in the billing
payment for power wheelchairs and scooters. The technology, range
of products, and market for power wheelchairs has changed sub-
stantially since the current codes for power wheelchairs were added
in late 1993.

CMS is working with a national coding panel to develop a new
set of codes that better describe the wheelchairs currently on the
market. CMS will develop individual payment ceilings for each of
the new codes.

CMS plans to implement competitive bidding for a number of
items of durable medical equipment, as authorized by last year’s
MMA. CMS expects to include power mobility devices in the com-
petitive bidding program.

The third prong of the new initiative, is to ensure that there are
appropriate quality controls for suppliers. Building on existing
standards in the industry, CMS will revise the suppliers’ standards
for enrolling in Medicare to include quality measures, as required
by the MMA.

In addition, CMS will develop a proposal for an accreditation pro-
gram as part of the implementation of competitive bidding to fur-
ther ensure that power wheelchair suppliers meet industry and
community standards for power wheelchair utilization.

Lastly, through its contractor, the National Supplier Clearing-
house, CMS will continue its work to ensure a thorough review of
all applications for enrollment so that only qualified suppliers are
allowed to build the Medicare program.

In launching Operation Wheeler Dealer, CMS and the OIG had
to take dramatic action to stop Medicare fraud, and those actions
are having an impact. With CMS’s new initiative and with input
and feedback from suppliers, beneficiaries, and clinicians, we will
do even more to make sure that Medicare funds are spent on pa-
tients who need them, and that beneficiaries with disabilities are
getting the high-quality, modern services they deserve.

To be successful, CMS must ensure that suppliers are legitimate,
beneficiaries are eligible, physicians prescribe correctly, and equip-
ment is priced reasonably. CMS’s agenda is consistent with rec-
ommendations set forth by the GAO and OIG. Specifically, our
forthcoming proposals and regulations will address several areas in
the coverage policy.
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CMS is also developing changes for the HCPCS codes for power
wheelchairs, and, furthermore, we are rolling out educational cam-
paigns for physicians and beneficiaries that, as you have heard this
morning, are so important. CMS is well on its way toward address-
ing these key areas to protect beneficiaries and taxpayers alike.

Mr. Chairman, thank you again for this opportunity to describe
CMS’s power wheelchair initiatives. I look forward to answering
your questions.

[The prepared statement of Mr. Kuhn appears in the appendix.]
The CHAIRMAN. Thank you very much to all you. Thank you for

your testimony. Particularly, each of you have given us some ideas
of what needs to be changed to get on top of this problem.

I am going to start with Ms. Corrigan. Why does CMS pay so
much more for power wheelchairs than others seem to pay, and are
taxpayers being well served with the current system?

Ms. CORRIGAN. I think it is because the law, as it currently is,
requires CMS to use a fee schedule that is based on historic prices
that are not in line with real-world prices. With power wheelchairs,
it is even worse because they do not really have a fee base.

They just started using retail prices, and those went up through-
out the years. So, I think that CMS is constrained. I think they
have tried to use their inherent reasonableness authority, but that
has been very slow. There really needs to be some mechanism to
jump-start the process.

I am not talking about price controls, but just some fair way that
CMS and Medicare can compete in the real world, and perhaps the
MMA will be that solution. It will allow them to have competitive
projects and competitive bidding for wheelchairs. But I think his-
torically, CMS has not been able to do that easily within the cur-
rent structure.

The CHAIRMAN. All right. Also for you, Ms. Corrigan, you testi-
fied that only 13 percent of those who received K11 power wheel-
chairs were eligible for them. To what extent is that a result of
fraud or aggressive marketing, or just some sort of unclear eligi-
bility requirements?

Ms. CORRIGAN. The way that our study was constructed, it did
not evaluate what caused the coverage problems. But my best as-
sumption would be that there is a bit of everything in there, that
there is certainly fraud, because you are always going to have the
people who will just blatantly lie to the government. I am sure
there is some of that in there.

I mean, we heard it this morning. What she described is just bla-
tant lying and forging documents. I am sure there is some of that
in there. I am sure there is also just abuse in there as well, and
there are probably errors in there, but there is no way to quantify
exactly what would compose that percentage.

The CHAIRMAN. You did put some emphasis, though, in your
statement on aggressive marketing, did you not?

Ms. CORRIGAN. That was more Ms. Aronovitz than me.
The CHAIRMAN. I am sorry. All right.
Ms. CORRIGAN. But we have certainly looked at that issue.
The CHAIRMAN. All right.
Also for you, Ms. Corrigan, is it legal for suppliers to offer to

waive the co-payment in an ad as an inducement in order for some-
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body to get a power wheelchair? I think you have seen the TV ad-
vertisement that talks about waiving the co-payment.

Ms. CORRIGAN. I will respond to your question in this way. For
the most part, that is a kick-back and it is illegal. There are cer-
tain instances in which suppliers, or any provider, can waive a co-
payment if it is based specifically on a person’s financial cir-
cumstances. If somebody really cannot afford the co-payment, the
law permits any provider to waive that co-payment. But in the ma-
jority of situations, that is a kick-back and that is against the law.

The CHAIRMAN. All right.
Ms. ARONOVITZ. I could add there that another situation would

be—and Dara is the lawyer at the table, so she could make sure
I am saying this right—if a supplier tries to collect the co-payment
and fails after really trying very hard to collect that payment, they
could write that off as a bad debt.

But one thing that I think the law specifically prohibits is any
general solicitation in an ad of the words ‘‘waiving a co-payment’’
and then going ahead and waiving that co-payment. It has to be
based on a specific situation where there is due diligence.

The CHAIRMAN. So your judgment is, the statement of that in the
ad, that is an illegal act, making that statement.

Ms. ARONOVITZ. This is a little bit of a nuance. My under-
standing is that it would not be illegal to put it in an ad, but then
it would be illegal to act on it once it was in an ad.

The CHAIRMAN. All right.
Ms. ARONOVITZ. For instance, attached to our statement is an-

other example of an ad that we saw posted in a nursing home, or
an assisted living facility, where they said that if you only have
Medicare, we can waive the 20 percent co-payment. If, in fact, that
entity, that supplier then went ahead and did waive the co-pay-
ment, it would be illegal.

The CHAIRMAN. All right.
I did have a follow-up question for you in regard to that, Ms.

Corrigan. Is there anything that you would suggest that should be
done about that waiving of the co-payment?

Ms. CORRIGAN. I think that we have to be aggressive in our in-
vestigations. I think that we have to educate people about what ad-
vertising can lead to problems. We have certainly started to do
that. This is a relatively new area where people are advertising a
lot.

It comes up with the uninsured as well. Can hospitals advertise
about programs for the uninsured? I mean, it is something that we
need to talk to people about and explain where the lines are in the
law. So, I think it is two things. I think we really have to watch
out for it and make sure we stop it when it happens. Two, we have
to really explain to people what their obligations are.

The CHAIRMAN. All right.
Then, also to you, MMA imposes a number of important reforms

on CMS for durable medical equipment. What institutional changes
must CMS implement now to ensure they can successfully execute
what the law says, and what are OIG’s plans to oversee, monitor,
and report back to us?

Ms. CORRIGAN. Well, I think that we would not tell CMS how to
run CMS. But I think with respect to the provisions that we are
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talking about with wheelchairs, like the provisions that are in the
MMA about making sure that a physician sees a patient before
signing a certificate of medical necessity, for making sure that
there is competitive bidding with pricing and other obligations like
that, our obligation is to go out and make sure that CMS is doing
it. In many ways, although I certainly have an opinion, which does
not really matter, as long as CMS does it, we do not really care
how they do it.

To my mind, it is their program and they should manage it in
the best possible way. We have an obligation, on the other hand,
to make sure that they are fulfilling their obligation, and if they
do not, we will tell you.

The CHAIRMAN. All right.
Ms. Aronovitz, what do you suggest CMS do so that it is better

in a position to react to these types of out-of-control payment pat-
terns?

Ms. ARONOVITZ. Actually, there is quite a lot that we could offer.
I think CMS has probably at this point, and Mr. Kuhn has prob-
ably heard most of this, but we feel very strongly that CMS needs
to take more of a leadership role when it finds situations that po-
tentially could be dramatic, like this one, and develop a formal ap-
proach to coordinate a consistent focus on the problem with its
DME regional carriers.

We think that the gatekeeping process, in terms of giving people
supplier numbers, is key here. The out-of-cycle site visits were very
important. As the first witness stated, it was the lack of the sur-
prise that really made it so easy for her to pass the site visit.

The way it works right now, is that a supplier receives a site
visit when they first enroll in the program, or they apply for a bill-
ing number, and then when they re-enroll every 3 years.

Right now, there are not funds in the system to permit out-of-
cycle site visits. We think that if the National Supplier Clearing-
house did a risk assessment and then did at least some out-of-cycle
visits, it could be very lucrative for CMS in terms of keeping un-
scrupulous suppliers out of the program.

The third thing, would be to develop more specific standards for
suppliers. It became clear, in talking to inspectors when they did
their site visits, that there were certain parts of those 21 standards
that suppliers are supposed to follow that were ambiguous enough
where inspectors did not want to deny a billing number based on
an ambiguous standard.

For instance, one standard requires suppliers to have ‘‘adequate
inventory,’’ but there is no definition of what adequate inventory is.
Another one talks about having an ‘‘appropriate location.’’ It spe-
cifically says that you cannot have a post office box number, but
it does not say whether a cubicle in a high-rise would be an appro-
priate location or an adequate location. We need to clarify those
standards, or CMS should, to make it easier for inspectors to deny
billing numbers in cases where it is appropriate.

My last area is something that GAO has been saying for a long
time. That is, it would be very important for CMS to understand
better what it is paying for when it pays for a K11 power wheel-
chair. Right now, the value of the prices of power wheelchairs real-
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ly ranges. It is a very, very wide category in terms of what could
be included in the K11.

Medicare pays, as you see, about $5,300 per wheelchair that is
in the K11 category. Even if a supplier legitimately supplied ex-
actly what the beneficiary needed, it is possible that they only need
a wheelchair that is a low lower priced than that.

The philosophy behind this is, on average, Medicare will pay the
right amount. However, if you go into a grocery store and ask
Giant or Safeway, they know, with bar codes, every carton of yo-
gurt—the size, the flavor, and the amount—what they are selling.
They understand where their inventory is.

Right now, CMS, even on a $5,000 item, really has no idea of
whether the lower-priced wheelchair is getting delivered or a high-
priced wheelchair is getting delivered. We think they really ought
to fix that, also.

The CHAIRMAN. Following up on that, before I ask you another
question, I would like to ask Mr. Kuhn then, along the lines of just
where she ended up, we understand that CMS does not confirm
with beneficiaries exactly what type of wheelchair they were pro-
vided. That is obviously a problem. What do you think you can do
about that?

Mr. KUHN. That is a good question, Senator.
The CHAIRMAN. First of all, do you think something needs to be

done about that?
Mr. KUHN. We absolutely do. What we have here, and I think

you have got a couple of examples sitting in front of us right here
of a couple of wheelchairs that are quite different, but they both
fit the K11 category.

We agree with GAO’s recommendation. We need to do a better
job of differentiating between the two. When this code was set back
in 1993, it pretty well captured the industry. But technology has
changed dramatically over the time and we have not kept up.

So, we have already begun the analytical work in order to begin
that process of breaking those down into different parts so that if
someone gets a power wheelchair that is, say, in a lower price cat-
egory, that is what we are going to get and that is what we are
going to pay for, medium, high, or however we decide to set those
categories.

We think it is important to begin the process now, because,
again, you have given us this new authority in MMA for competi-
tive bidding. It is a natural ramp-up into competitive bidding.

So if we can get some of this base work now in terms of getting
these segregated into the right categories, get the payment prices,
it makes it easier as we transition into competitive bidding.

The CHAIRMAN. Leslie, on your point about universal product
numbers, does CMS use the UPN number system, and if not,
should they?

Ms. ARONOVITZ. Absolutely. They do not right now. About 6 years
ago, we recommended that CMS embark on some activities along
these lines. We did not recommend that they do this for every piece
of durable medical equipment, but ones where there is a very high
margin or ones where they really feel that they are vulnerable.

Unfortunately, CMS felt that it would be a much more arduous
process to do this than we pretty much felt it would, and it never
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really caught on. Then with HIPPA and the standardized trans-
actions, it has gotten a little bit more complicated.

We think, though, at least for power wheelchairs, on some big
items, even if you then ask the supplier to submit the model num-
ber or some information about what was ultimately delivered, that
there are ways that you could collect data, at least to get a sense
of what is actually being delivered.

The CHAIRMAN. Leslie, even when Medicare pays about $5,000
for a power wheelchair, is it true that suppliers could legally give
the beneficiary a wheelchair of much less value?

Ms. ARONOVITZ. Yes. That is exactly right. That is exactly what
we are talking about.

The CHAIRMAN. Does that happen a lot?
Ms. ARONOVITZ. We do not know, and that is exactly the point.

I do not think CMS really understands what gets delivered. I think
most suppliers are incredibly careful to make sure that their bene-
ficiaries get exactly what they need. But no one really knows what
that is and what that should be.

I think the industry has made recommendations in the past to
sit down with CMS to work out or to split the K11 code into dif-
ferent categories, and then to be able to look at functionality and
say, based on this definition of functionality, this is what the bene-
ficiary needs. It sounds like you are now embarking on that.

The CHAIRMAN. Have you had a chance to look at the 10-point
program that CMS has announced, and is there anything missing
from it?

Ms. ARONOVITZ. Yes. We have not investigated in detail and we
have not looked at its implementation, but we did look at the plan
itself and it appears very reasonable, from our first look.

The one area that is missing is the area that I mentioned earlier
about regulating marketers. In talking to CMS about this, it said
that it does not have the authority to regulate marketers, except
to prohibit telephone solicitation.

The CHAIRMAN. If I asked you to this week, could you monitor
their use of that 10-point system?

Ms. ARONOVITZ. Absolutely. We would be happy to.
The CHAIRMAN. All right. Thank you.
Mr. Kuhn, why does CMS pay so much for power wheelchairs,

and why can CMS not use market clout to negotiate a more favor-
able rate for the taxpayers?

Mr. KUHN. I think, as you heard earlier from Dara, our current
authority to set the prices is cumbersome and difficult when we use
inherent reasonableness. So, in the past we have had difficulty in
kind of moving those prices where we think that they really ought
to be set in terms of the market price.

There is no question we announced it. We stated it when we
launched Wheeler Dealer last year, and we are stating it again
today, that the prices we pay for chairs is excessive. There is no
question about it.

But as you asked in that previous question, we are going to begin
embarking on that, because now we have this new authority with
competitive bidding, in a new way to try to set these prices by try-
ing to break these chairs down into proper coding categories, set-
ting the prices there, trying again to use inherent reasonableness,
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and then ultimately getting ourselves to competitive bidding. We
think that is going to make a vast improvement, and I think in the
future we are going to get prices set where they need to be.

The CHAIRMAN. How would you characterize CMS’s Central Of-
fice’s role in helping to curb these types of billing problems that we
have discussed today, primarily the illegal activity that our first
witness testified about?

Mr. KUHN. Our history in this area goes back, as you heard from
GAO. We did send out a fraud alert in 1998 and began then work-
ing with some of the DMRCs, the regional carriers, to begin that
process. We have also worked pretty closely with law enforcement
in this area as well, to try to help them in that area.

There is no question that the results and what we have seen in
the spike show that we could do better in this area, but I think
some of the reforms that we are talking about now, not only the
10-point plan that was announced last year, but also the additional
areas that we are looking at now in terms of coverage, payment
and quality, are going to make a huge difference in this area.

The key here, and I think you heard from the other witnesses,
is that if we can make sure that these suppliers are certified and
good suppliers, if we are getting good information coming in, it is
going to make a big difference.

If we can really work with the physician community to better de-
scribe the conditions and describe the benefit more clearly, we can
get better prescriptions from physicians by getting better informa-
tion coming into the system, by getting suppliers out there. We also
think that is a huge area where we can make great improvement
in this area.

The CHAIRMAN. CMS is now implementing the new drug bill.
Does HHS OIG have a seat at the table in those discussions, or do
you call them if you think they should be there? My point is, devel-
oping a new implementation strategy from the get-go that is fraud-
resistant is a good thing, and obviously OIG has some experience
in that area. Are they at the table?

Mr. KUHN. We do consult with OIG in terms of implementation
areas of the MMA. I think, as you know, last week we did an event
with you, and with Dr. Mark McClellan, our administrator, to talk
about possible fraud, at least with the new drug card. We appre-
ciate the help and the leadership that you gave us in that area to
really get that information out.

So, we are using folks on Capitol Hill, we are using the IG, we
are using anybody we can in order to make sure that we can move
forward on that program as cleanly and as trouble-free as possible.

The CHAIRMAN. What took your agency so long to get on top of
the power wheelchair situation?

Mr. KUHN. I think there are a host of factors here, Senator, that
drove this. A lot of it had to do with beneficiaries’ misunder-
standing of the benefit, and physicians’ misunderstanding of the
benefit. Obviously, there are a lot of people operating out there
that should not have been operating in terms of suppliers, payment
prices that were too high, just a lot of factors that were going on.

We had a pretty good process, we thought, in surveillance with
our durable medical equipment regional carriers. But what we
found when we really started looking at the data, is that we were
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capturing the data at a State-wide level, not really at a county
level.

So as our surveillance effort went forward, and of course it takes
some time to process these bills, as the information came forward,
we were finding that sometimes we were a little bit later finding
out the real rise and spikes in terms of area.

Since that time, and through that process, we have made a num-
ber of important changes in the area, including one, as I said—a
very important one—down at the county level, so that if things
start happening in this area in a particular county, like Harris
County, Texas, we are going to detect it a lot earlier and be much
more aggressive in terms of getting after it.

The CHAIRMAN. Do you think CMS is in a better position overall
to address the fraud problem throughout the Medicare program?

Mr. KUHN. We do, Senator, I think, in a couple of areas. One, be-
ginning, I think, in 1996, where we really started tracking how
well we did in terms of performance in dealing with claims proc-
essing. In our testimony, we have really reduced the number of er-
rors by over 50 percent in that time. I think that is a good improve-
ment.

Also, I think with the real good partnership we have with the IG
and the great recommendations that are coming forth with the
GAO, we are reaching out to others to help us identify problems
and suggest improvements. As I said in my statement, we are very
much adopting virtually all the recommendations that have been
made by these two groups.

On a go-forward basis, you also gave us some new tools in the
MMA which are going to be very helpful to us. So, I think we are
well positioned. I think we have got a pretty good plan here.

The key here in this plan, is that this is a wonderful benefit. It
is a wonderful benefit for those people who need power mobility in
their home. What we need to do is make sure that it goes to them,
and we think this plan also really drives that important fact home.

The CHAIRMAN. All right.
Senator Graham?

OPENING STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR
FROM FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing on a very specific issue which raises a lot of broad-
er concerns.

Mr. Chairman, I have got some questions, first, on the issue of
fraud, and then, second, on the process by which the Medicare pro-
gram goes about acquiring these devices.

The CHAIRMAN. Proceed. Just proceed. I do have one more panel,
but I took a lot of time. Obviously, you are entitled to equal time.

Senator GRAHAM. On the issue of fraud, unfortunately, I know a
lot about this issue. Not too long ago, it was estimated that, of all
the fraud committed against the Medicare program in the country,
that 10 percent of it came from the State of Florida. We were em-
barrassed by that, distressed, and were looking for some way to
deal with it on a systemic basis.
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One thing that I had had some considerable experience with,
which was another issue that Florida was particularly impacted
with, was the issue of illegal drug trafficking.

What occurred in the late 1980’s and early 1990’s, was the estab-
lishment of a series of what were referred to as joint task forces,
made up of federal, State, and local law enforcement agencies
which had a responsibility for dealing with drug-related issues. I
am not talking about prescription drugs, I am talking about the
other kind of drugs.

Those task forces recognized some fundamental principles. One,
was that if there was an issue of illegal drugs that affected, let us
say, the Drug Enforcement Agency at the Federal level, it probably
also affected the sheriff’s office at a county level or a police office
in a city, and each one of those entities brought something to the
table in terms of understanding the network that was contributing
to that.

The second, is these tend to be paper-intensive investigations,
boxes and boxes of materials that have to be pored over, analyzed,
and then determine which can be effective in an anti-drug prosecu-
tion.

I was struck that those two qualities also relate to medical fraud.
If you see medical fraud in Medicare, you can be pretty well as-
sured that in 6 months to a year you are going to see it in Med-
icaid. Also, these are very paper-intensive investigations.

So, as a result of those observations, approximately 5 years ago,
under the leadership of the U.S. Attorney for the Southern District
of Florida, a medical fraud unit, which involved Federal agencies,
State, even private sector health insurance companies, was estab-
lished, based in Miramar, Florida, in the southern part of Broward
County, with responsibility for doing the basic investigation on
medical fraud in South Florida.

Let me just give you some of the statistics. This is from a letter
that I received from Doris J. Giles, who is the program manager
for health care fraud for the U.S. Attorney in the Southern District
of Florida.

She says in this letter, ‘‘We have secured 180 criminal convic-
tions, with over $139 million assessed in restitutions, fines, and
forfeitures for the trust fund. In addition, civil proceedings have re-
sulted in restitutions in the amount of $120 million.’’

Mr. Chairman, I would like to ask that the full letter be entered
in the record.

The CHAIRMAN. It will be entered in the record, yes.
[The letter appears in the appendix.]
Senator GRAHAM. My concern is that this program has been so

successful in one of the highest regions of the country in terms of
medical fraud, why it has not been expanded to other areas of the
country, so we did not have to wait 5 or 10 years to find out that
we have got a problem.

It got so flagrant in South Florida, that the medical providers,
primarily DME providers, were setting up post office boxes. In fact,
one of them was so flagrant that they actually used an avenue and
street address upon which there was no building. It happened to
be the 18th green of the Doral Country Club, was the place they
selected to have as their office.
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My concern is, with this program being so successful, why do we
not aggressively establish similar types of programs in other areas
of the country—I gather that Harris County, Texas may be a can-
didate—which have high incidence of medical fraud?

Mr. KUHN. Senator, actually, it is a good suggestion. It is a good
model, and we have actually been trying to use that model in dif-
ferent areas. We used it in Harris County, Texas. We established
our task force about a year ago this time to move forward in that
area, and some good recommendations and good efforts came out
of that.

For example, a 100 percent review of all claims in that county.
You talk about being labor-intensive in paper claims, but it worked.
The numbers we showed earlier showed real progress in that area.
It is a good model to work.

Also, much better coordination when you get something like this
between the agencies and law enforcement. We have got to have
that coordination if we are going to get at these folks.

The other part that it also gave us a real opportunity to do, was
100 percent education with the suppliers in this area. They all had
to come in and do education programs so they could understand the
benefit, we could see who they were, that process. Those that did
not show up, we knew who they were and we could go talk to them
further about it.

So, it is a great model. It worked there. I think we have also
used that model in California. It is something I think we need to
pursue even further and more aggressively where we find these
problems.

Ms. CORRIGAN. I think it is working well in certain areas, and
certainly in Texas. We are in the process of almost modeling what
is being done in Florida. Texas has one of the highest fraud rates,
next to Florida. I think it is a model that works really well. If you
do not have the agency working with law enforcement, you can
really run into trouble down the road.

I also think different models can work in different places. Like,
in Boston, you have a really aggressive U.S. Attorney’s office, and
they will take resources from anywhere to get their cases done,
their pharmaceutical cases, and I think they have been very suc-
cessful. But I think, in general, having everybody working from the
beginning works really well, and we are trying to do it as we have
funds to do it, basically.

Senator GRAHAM. Any comment?
Ms. ARONOVITZ. No, sir.
Senator GRAHAM. Let me ask, first, a question, then make a re-

quest. In the Harris County example, was that a multi-level effort?
For instance, the State has responsibility for administering the
Medicaid program, which also is very vulnerable to fraud. Was that
involved? Were private health insurers involved in the Harris
County example?

Ms. CORRIGAN. I do not think any private insurers were involved,
but the medical societies and the State were. The benefit that we
were looking at, it would not have been as problematic on the pri-
vate side so we stuck with the people that were going to be af-
fected, which would be the State, the medical societies, CMS, the
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U.S. Attorney’s office, probably in different parts of Texas, and the
Office of Inspector General, our agents down there.

Senator GRAHAM. I would also suggest, we found that the De-
partment of Defense, through its TRICARE program, and the VA,
even, were targets of these malevolent defrauders of health care.

I would like to ask if you might submit to the committee a
memorandum of your thoughts about replicating the model that
maybe has been used in Harris County, Texas and the Southern
District of Florida in an aggressive way in other high medical fraud
areas of the country.

I agree with the statement that Ms. Corrigan made, that the
principal restraint has been resources, although the savings are so
enormous, over $100 million of restitution from this one area of the
country.

What I would like to do, frankly, is go before the appropriators
and urge them to provide funding to establish other similar med-
ical fraud units in high intensity areas, and I would like a memo
as to your recommendations as to whether that is a good idea, and
if so, how you would recommend going about phasing it in more
broadly, and what would be its cost. Based on the Harris County/
South Florida example, what are its likely savings in the reduction
of, and deterrence of, medical fraud?

Mr. KUHN. We would be happy to do that for you, Senator.
Ms. CORRIGAN. We will work with them. We should be able to do

that.
Senator GRAHAM. Thank you.
I would like to ask if I could possibly have that within the next

20 days so that we do not get caught in the appropriation timetable
and miss the window of opportunity.

Now I would like to go to the first question, which is the means
by which we purchase DMEs. Again, I hate to be parochial, but you
mentioned there were two pilot sites. One of them was San Anto-
nio, Texas, the other one was Lakeland, Florida. So, again, I have
had some personal experience with this.

I would like to talk, Mr. Chairman, about some of the provisions
in the 2003 Medicare Reform Act as they relate to this. Frankly,
Mr. Chairman, I know you are going to be tired of hearing me say
this.

But as I discuss the provisions on DME in this act, they again
cause me to ask that we have a hearing before the Memorial Day
recess on the general topic of the prescription drug Medicare Re-
form bill. We have known now for several months that there was
a very stark disagreement between the Congressional Budget Of-
fice upon which we rely for numbers and the auditors within the
Executive Branch as to what this program is going to cost.

The Congressional Budget Office said it was going to cost $395
billion over 10 years, and the auditors in the agency estimated it
was going to cost between $520 and $530 billion over 10 years. We
need to explore that.

A second thing that has happened, is we have gotten the trustees
of the Medicare program report, which indicates that the Part A of
Medicare, hospitalization part, is going to go broke 7 years earlier
than had originally, or even a year ago, had been estimated. That
is another serious financial issue.
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An area that I would like us to look at which relates to the 2003
act, is the fact that, today, hospitals are spending about 5 to 6 per-
cent of the total cost of patient care on prescription drugs.

In my judgment, there is no reason why hospitals cannot nego-
tiate, under the supervision of the Medicare administration, to se-
cure better prices for prescription drugs that are utilized in a hos-
pital setting. They are a significant part of the overall cost. They,
therefore, are a significant reason that the Part A trust fund is
under the kind of financial pressure that it is.

I do not like to make policy by anecdote, but this weekend I hap-
pened to end up talking with a man who runs the pharmaceutical
unit for four hospitals in this region. I asked him, how do you go
about paying for the prescription drugs which you use, a substan-
tial amount of which go to Medicare patients? He said, we use the
average wholesale price.

Well, frankly, anybody who knows it, knows that the average
wholesale sale price is neither an average nor wholesale price. It
is a totally fictitious number used for purposes unrelated to what
the real market value of these prescription drugs are.

If his statement is true, generally, there is a massive over-pay-
ment for the cost of prescription drugs by hospitals, which we are
paying for, we, the American taxpayers and those who pay into the
Part A trust fund.

We are not taking advantage, as the largest hospital system in
the nation is, the VA, of being able to negotiate for substantially
better prices. The VA pays less than half of the retail price for the
prescription drugs that are made available to American veterans.
So, that would be another issue that would be appropriate at such
a discussion of the 2003 bill.

Then, based on what we have heard today, there is yet a third
issue. We have talked a lot about the fact that the 2003 act sanc-
tions the use of competitive bidding, but there are some big prob-
lems. The first, is that the program is being phased in in imple-
mentation.

The first wave of that phase-in does not start until 2007, 3 years
from now, and it can only apply to 10 of the largest metropolitan
statistical areas in the country, so it is late and limited. Then 80
percent of the largest metropolitan statistical areas can be included
as of 2009, 5 years from now. How long did it take in Lakeland and
San Antonio for those programs to be operational?

Ms. ARONOVITZ. They were very successful programs and they
did save a lot of money. I am not exactly sure how long it took.
I know there was quite a bit of start-up. I am guessing that it was
about six or 8 months, in terms of getting all the infrastructure in
place and educating suppliers and beneficiaries about what was
going to happen.

Senator GRAHAM. So it not only did not take the 3 years or the
5 years——

Ms. ARONOVITZ. I should say that that is just my recollection. I
am not sure that that is correct.

Senator GRAHAM. But it appears as if it was substantially less
than either the 3-year period or the 5-year period that we are con-
templating, and we now have the experience of San Antonio and
Lakeland, so we are not starting from a dead start. We have got
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some momentum based on the very purpose of a demonstration
project, which is to demonstrate how a different process can be
used. So, that is my first concern.

The second concern, is the definition of what can be covered
seems to be peppered with exceptions. I think we ought to explore
whether the restraints that we are about to impose on using com-
petitive bids are justifiable in the context of the additional cost that
we are going to incur.

Then, finally, there is a general exception authority granted to
the Secretary for ‘‘items and services for which the application of
competitive acquisition is not likely to result in significant sav-
ings.’’

I think the presumption ought to be that we are going to com-
petitively bid, and if there is going to be an exception it should be
in the reverse, not in whether we are going to start with competi-
tive bids.

So, I think we have some very serious problems with this law,
Mr. Chairman, which need to be carefully reviewed, and as quickly
as possible. As we are learning here today, every month that we
go with this antiquated price list system, the taxpayers of America
pay an enormous cost.

So before turning to some more specific questions about this, I
would just urge, again, Mr. Chairman, that we have a hearing on
this 2003 act before the Memorial Day recess so that we can go
into detail in each of those issues, and I am certain other issues
that you and other members of the committee would want to ex-
plore.

Back to the issue of the process which we use. When was the
price list for power chairs established? You mentioned that it was
done based on retail prices.

Ms. CORRIGAN. 1994.
Senator GRAHAM. And for the last 10 years, we have been fol-

lowing the trend of the retail price?
Ms. CORRIGAN. Yes. Adjusted every year.
Senator GRAHAM. How much, for instance, does the VA pay for

these chairs?
Ms. CORRIGAN. We, at least in our most current study, have not

looked at what the VA paid.
Senator GRAHAM. Could you do that and see how it compares

with what Medicare is doing?
Ms. CORRIGAN. Yes.
Senator GRAHAM. Who, besides Medicare, pays the ‘‘retail price?’’

How is the retail price established?
Ms. CORRIGAN. You mean, back in 1994, or now?
Senator GRAHAM. Well, I assume if we have kept that as the

principle, that we will pay the retail price, as the retail price is ad-
justed, what Medicare pays is adjusted. Is that correct?

Ms. CORRIGAN. Yes. I would be what the manufacturers told
Medicare it was.

Senator GRAHAM. So if they said it cost $100,000, even though
the VA could buy it for $1,500, we would say $100,000 is what the
retail price is?

Ms. CORRIGAN. That would surprise me.
Senator GRAHAM. That may be an extreme example.
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Ms. CORRIGAN. Right. But I think that, at the time, that was the
law that CMS has to comply with. They had to have the current
prices of the time, and they accepted manufacturers’ prices. I
mean, manufacturers set retail prices, and that is what they had
in 1994.

Senator GRAHAM. And they continued to do that over the last 10
years.

Ms. CORRIGAN. Yes. Although I believe—and CMS can certainly
address this—there were attempts during the 1990’s to try and use
their inherent reasonableness authority to lower prices. I am not
sure if that was with power wheelchairs or with other DME.

Mr. KUHN. Other products, but power wheelchairs was an option
to deal with that. But, also, in the MMA, as you may recall, Sen-
ator, there is a 5-year freeze on prices of these products as well,
which we implemented this year. So there have been times when
we have really tried to move, based on direction from Congress, to
control these prices as well.

Senator GRAHAM. So we are paying egregiously more than we
should, but at least we will continue to pay the same egregiously
high rate for the next 5 years. Is that what we are doing?

Mr. KUHN. Well, I think, as we stated here in our statement,
that we are addressing the issue of payment. With the MMA and
with this era of going to competitive bidding, it is going to make
a difference. I hear your statement, that it has taken longer than
perhaps we would want to go.

But we are going to try again to use our inherent reasonableness
process and we are going to try to do better in terms of the coding
of this area so that, sooner than 3 years from now, we are going
to have better prices. We are going to have people get the chairs
who need to get the chairs, someone who needs a chair that is at
the lower end of the spectrum versus one that needs a higher, and
we are going to pay appropriately.

Senator GRAHAM. Is that freeze both a ceiling and a floor?
Mr. KUHN. There are a range of prices in here, and it just freezes

all those payments, period, where they are now.
Senator GRAHAM. So it is both a ceiling, you cannot go higher in

payments, but it is also a floor, you cannot go lower.
Mr. KUHN. Yes, sir. Yes, sir. Except we can invoke the IR author-

ity, the inherent reasonableness, to try to drive those prices, be-
cause it is pretty obvious where they are now versus where they
are currently set, at least in the retail market. If you go on the
Internet, you can find that. That gives us the trigger mechanism
to go in and make those adjustments.

Senator GRAHAM. We always talk about running government like
a business. Why in the world would you put a restraint on yourself
that says you have to go in and approve that a product is exces-
sively priced when it is so obvious that it is excessive? I would like
you to add the VA as one of the major purchasers of wheelchairs
and what they are paying.

Ms. CORRIGAN. Well, actually, I can add it for you. We have not
obtained those prices, but Senator Grassley’s staff has. If there is
no objection, I can share those for the record.

The prices that they obtained, that the VA negotiated for four
separate power wheelchairs, ranged from about $1,300 to $2,200.
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Senator GRAHAM. And that compares to what? I cannot see that.
Ms. CORRIGAN. It is lower than any of the prices that we found.
Senator GRAHAM. Well, it seems to me that is almost prima facia

evidence that what the Medicare program is paying is not reason-
able.

Ms. ARONOVITZ. Yes. I should add one thing, though. In looking
at VA prices, VA is structured differently. I am not making ex-
cuses. I totally agree that CMS really needs to look at what it is
paying for power wheelchairs.

But there are additional elements that come into the servicing
aspect that Medicare suppliers must comply with that VA does not
in terms of delivering the product, assuring that it continues to be
maintained, and is working with the beneficiary to educate the
beneficiaries in how to use it.

So, there are other costs associated with that and there are some
nuances in how VA is able to get those prices. But, clearly, even
if you started with the VA price and then marked up from the VA
price to accommodate these other needs, it could be a way to pro-
ceed.

Senator GRAHAM. Well, Mr. Chairman, I want to thank you for
holding this hearing, because I think you have really put the spot-
light not only on this specific issue, but on the broader issue of,
how do we deal with this enormous overrun of costs that we have
got in the 2003 Medicare Prescription Drug Improvement and Mod-
ernization Act in this area, not just power wheelchairs, but across
the DME front. It could be a significant way of beating down that
cost.

One of the issues that is sometimes raised, is we have got to use
the Congressional Budget Office number. We cannot look at any
other figures. Well, I think Charles Dickens once said, ‘‘If the law
says that, the law is an ass.’’ I would say we would be subject to
that same comment.

In this area, apparently, we have known for a long time that we
were egregiously over-paying, but we felt that we were constrained
and were forced to continue to do so.

For those of us who consider ourselves to be good, solid capital-
ists and concerned about the taxpayer money, Mr. Chairman, I
think that a hearing on this recent legislation would be a fertile
ground to apply some of those basic, good business principles.

The CHAIRMAN. Thank you, Senator Graham.
I am going to call our third panel, now. Dr. Laura Cohen, phys-

ical therapist, assistive technology practitioner who works as a con-
sultant reviewing all power wheelchair claims by TriWest, a con-
tractor that handles claim processing and payment for the Depart-
ment of Defense TRICARE.

Dr. Cohen will detail the process she goes through to assess pa-
tients’ needs. She will explain to us what information she requires
in making those determinations.

Mr. Henry Claypool, co-founder of Advancing Independence, an
advocacy group for the disability community. Mr. Claypool brings
to this hearing a lengthy prior work experience with CMS and
first-hand knowledge of the issues involved.

Then our final witness is Kay Cox, president and CEO of the
American Association for Homecare, which represents about 3,000
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members who provide all elements of home care, including home
medical equipment and rehabilitation technology.

We will start with you, Dr. Cohen, then Mr. Claypool, and then
Ms. Cox.

STATEMENT OF LAURA COHEN, PHYSICAL THERAPIST AND
ASSISTIVE TECHNOLOGY PRACTITIONER, CONSULTANT TO
TRIWEST REGION OF TRICARE, TUCSON, ARIZONA

Dr. COHEN. Chairman Grassley and Senator Graham, good morn-
ing. Thank you for the opportunity to be here today to discuss how
to ensure that individuals with disabilities receive appropriate and
necessary wheel mobility devices while guarding against waste and
abuse of Federal Medicare funding.

I plan to summarize my written statement now, but request that
the full written statement be added to the official record.

My name is Laura Cohen. I am a physical therapist, hold a Ph.D.
in rehabilitation science from the University of Pittsburgh, and an
assistive technology practitioner certification from the Rehabilita-
tion, Engineering, and Assistive Technology Society of North Amer-
ica, RESNA.

My experience includes three distinct professional activities,
spanning a period of 17 years, including direct and supervisory
clinical service, policy development, and claims review.

As a service provider, I evaluated and recommended medically
necessary seating and mobility systems and prepared documenta-
tion required for equipment to be funded by Medicaid, Medicare,
and numerous insurers.

I worked to develop medical necessity guidelines for specialty,
manual, and power wheelchairs for the Pennsylvania Medicaid pro-
gram, and participated in program development for assistive tech-
nology service delivery programs in Tucson, Arizona, and for an ad-
ministrative region of the Department of Veteran’s Affairs.

For the past 6 years, I have served as a second-level reviewer of
durable medical equipment, DME, claims for the contractor that
administers the military medical TRICARE program in 16 States.

Within TRICARE, I review the medical necessity and appro-
priateness of requests for items of DME that exceed $1,500. These
equipment requests include items such as seating systems, manual
and power wheelchairs, scooters, and vehicle lifts.

It is my job to determine whether the clinical data submitted, in
support of the funding request, identifies a recipient’s current and
reasonably anticipated future medical needs, and whether the de-
vice requested represents the most cost-effective alternative to
meet those needs.

In TRICARE, the following written documentation is required for
prior authorization: a signed prescription from a physician; an
order that specifies and justifies the equipment; and a price quote
with HCPCS codes, which is the Health Care Common Procedure
Coding System.

When I perform a review of documentation submitted in support
of a request, I examine three critical components: the physical eval-
uation, the assessment of the individual’s environment, and the
specifications of the technology being requested for payment.
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As both a clinician and claims reviewer, I find these three compo-
nents must be present for the wheelchair funding documentation to
be complete and to adequately explain the basis for the device
being requested.

Based on the information provided, I make one of four rec-
ommendations: I approve the request; I suggest an alternative de-
vice; I recommend further assessment to collect needed missing in-
formation; or I deny the request. My recommendation then goes to
the regional medical director for final determination.

As I work daily with this DME process, I can point out what is
missing within the existing Medicare process, in common with
other insurers as well. Required documentation lacks assessment
information and rationale to justify a request.

Even for the most knowledgeable clinician with seating and
wheel mobility technologies, it is difficult to identify and not re-
quired as part of the determination of medical need.

There exists an outdated HCPC coding system that does not ade-
quately differentiate mobility technologies, and there is only rare
clinical peer review of prior authorization or post-payment audits
to make clinical decisions of medical necessity, appropriateness, or
cost effectiveness.

Every one of these things can be readily corrected. Existing
Medicare coverage policies for lower limb prostheses and speech
generating devices are good examples of models that could be used
for wheel mobility technologies. It is important to recognize that,
historically, policy implemented by CMS is commonly used as a
model for other third party payors.

A system consisting of clear coverage guidance, incorporating as-
sessment and documentation requirements sufficient for clinical de-
cision-making, a revised coding scheme that recognizes differences
in technologies, focus on skilled decision makers and skilled review-
ers as part of the data collection and review process, and a prior
authorization procedure is recommended.

Together, these elements have the potential to eliminate both
CMS and Congressional concern about waste and abuse regarding
Medicare manual and power wheelchair funding by facilitating pro-
cedural objectivity, predictability, and consistency.

In closing, I believe it is crucial in the development of policy
aimed at reducing waste and abuse that the patient is not left be-
hind. It is imperative that access to the technology that allows for
independence and enhances the quality of life not be denied or re-
duced.

Every effort must be made to ensure access to technology and
maintain quality outcomes for the health care dollars spent. Ensur-
ing that patients can perform basic activities of daily living in their
homes and in their community, as well as access to community
services, is paramount.

An advisory committee with the consumer, and representation
from the clinical, supplier, and industry communities to provide
guidance on these issues would be useful. I would like to offer my
assistance to Congress and CMS as you continue to address these
important issues.

Thank you for this opportunity. I will be glad to answer any
questions you may have.



32

The CHAIRMAN. Thank you.
[The prepared statement of Dr. Cohen appears in the appendix.]
The CHAIRMAN. Mr. Claypool?

STATEMENT OF HENRY CLAYPOOL, CO-FOUNDER OF
ADVANCING INDEPENDENCE, WASHINGTON, DC

Mr. CLAYPOOL. Good morning, Chairman Grassley and Senator
Graham. Thank you for inviting me to testify today.

I am Henry Claypool, the co-Director of Advancing Independence,
a policy forum that advances responsible reforms in Medicare and
Medicaid to increase the health, independence, and self-sufficiency
of Americans with disabilities of all ages.

I am also a former Medicare beneficiary who is acutely aware of
the strengths and severe limitations of the program coverage of
manual and power wheelchairs.

The focus of this hearing is on what can be done to curb fraud
and abuse in Medicare’s purchasing of power wheelchairs. Devel-
oping more effective ways to do so is something we all support.

But we believe it must be done without barring beneficiaries
from obtaining the medically necessary wheelchairs they need to
move about their homes and communities safely and independ-
ently.

Unfortunately, CMS is acting as if the only way it can combat
fraud is to severely limit the benefit in ways that undermine the
health, independence, and dignity of thousands of beneficiaries of
all ages. We believe this is wrong, and will prove extremely costly
to the trust funds.

Confusion regarding the wheelchair benefit arises from two key
factors. First, there is a complete lack of clear, up-to-date clinical
standards set by Medicare for determining who needs a manual or
power wheelchair. The second, is CMS is, instead, using an overly
restrictive interpretation of the statutory phrase ‘‘used in the pa-
tient’s home’’ to limit when Medicare will buy a wheelchair for
someone.

Congress used this phrase when it created the DME benefit to
make certain that Part B paid for such equipment only when the
person was living at home so as not to duplicate payments for per-
sons that were in a hospital or skilled nursing facility when Part
A would cover it.

But CMS has a far more restrictive interpretation of what the
phrase means in regard to when Medicare will pay for a manual
or power wheelchair, and it is becoming far more restrictive with
each passing day.

Today, Medicare will only buy a wheelchair for a person who, (1)
is bed- or chair-bound; and (2) needs the specific wheelchair to
move about within the four walls of their home. At first glance, this
may seem like a reasonable coverage policy that meets the needs
of beneficiaries and helps promote the integrity of the program.

Let me highlight why this is not the case by sharing with you
snapshots of how this policy has impacted three former and current
beneficiaries, and countless more as well.

My personal experience with Medicare. I had Medicare coverage
from 1984 to 1994 after I sustained a spinal cord injury in college.
Back then, I was eligible for both Medicare and Medicaid. I was
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fortunate to have Medicaid, which filled some of the coverage gaps
in the Medicare benefit.

Medicare would only pay for a standard manual wheelchair that
was suitable for use in my home. Without Medicaid paying for a
sturdier, yet lightweight manual wheelchair that enabled me to
move about the hilly campus of the University of Colorado, I would
not have finished my education.

I eventually returned to work, left the Medicare and Medicaid
rolls, and several years later went to work for HCFA Administrator
Nancy Ann DeParle. It was when I was at HCFA that I obtained
my power wheelchair using my private coverage.

I did so because I needed it to go to work, and because my shoul-
ders would soon wear out from over-exertion. Had I been on Medi-
care at the time, the claim would likely have been rejected because
I do not need a power wheelchair to move about within the four
walls of my home.

Mr. Chairman, you are one of the authors of the Ticket to Work
Act. I would respectfully ask that you reflect upon whether it was
your, or others’, intent to extend Medicare coverage as an incentive
to return to work, only to have the program deny the wheelchairs
they need to get out the door.

April. April is an elderly woman with chronic obstructive pul-
monary disease. She has had a portion of her lung removed. She
requires continuous oxygen therapy, all day, every day, but lives
independently in her own home. She drives her own car, but has
difficulty walking distances necessary to complete the tasks that
allow her to live at home.

She has been unable to get to the grocery store and complete her
shopping for the past 4 months, and relies on others to purchase
the food she needs for meals.

When she drives to a doctor’s appointment, she waits in her car
until someone brings an office-owned manual wheelchair out to her
to push her into the office. Medicare will not buy April a wheel-
chair because she does not need one within the four walls of her
home.

Linda. Linda has multiple sclerosis. Her symptoms wax and
wane. Most days, Linda can walk from her bedroom, to her bath-
room, to her kitchen the whole time using the walls and furniture
to steady herself as she moves from room to room in her modest,
750-square foot apartment. On other days, she is hardly able to
make it from her bedroom to her bathroom.

If Linda lived in a larger home, she might qualify for a wheel-
chair since she could not use the walls and furniture to steady her-
self to move about in a larger home. Then again, she might not.

CMS considers it an abuse for a beneficiary to use Medicare to
obtain an appropriate wheelchair, even when their physician cer-
tifies that it is medically necessary for them to use to move about
safely and independently, both in their home and community.

Mr. Chairman, the agency cannot possibly curb fraud and abuse
so long as it continues to assume that its major tool in doing so
is to enforce coverage policy that completely ignores the medical
and very practical needs of people who use wheelchairs.

We have four brief recommendations that I can share now, or
hopefully during the question and answer period.
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The CHAIRMAN. Go ahead.
Mr. CLAYPOOL. These are our recommendations basically on how

CMS can better curb fraud and abuse. CMS should immediately
initiate a process for working with people with disabilities, physi-
cians, clinicians, industries, and others to develop fair and ration-
ale coverage policy that ensures beneficiaries with legitimate med-
ical needs have access to the wheelchairs for use in their homes
and community, and address the issue of combatting fraud.

On that point, I would note that CMS mentioned that they were
going to move ahead with developing coverage policy, but they were
going to use the physicians that were working for the agency and
throughout government.

I really did not hear that they were going to bring in outside ex-
perts. I think it unfortunate that they would end up coming up
with coverage policy that is close to what they have now, which not
many people quite understand.

Second, any new coverage policy should include objective medical
standards developed by clinicians that specialize in conducting
evaluations of people with functional limitations that arise from
disability or the aging process. These standards should be con-
sistent with contemporary medical standards or practices.

If CMS believes it is not able to carry out the first two rec-
ommendations because it views the statute as not permitting such
action, it should report to this committee on what the basis of its
interpretation for that is.

Fourth, I am attaching to my written comments a legislative his-
tory of the Medicare DME submitted to CMS 3 years ago on behalf
of several organizations in follow-up to the President’s New Free-
dom Initiative. This history calls the agency’s interpretation into
sharp question. CMS said it would address these claims, but never
has. I respectfully request that this committee find out why not.

Thank you for this opportunity to raise these critical points. I
look forward to answering any questions you might have.

The CHAIRMAN. Thank you, Mr. Claypool.
[The prepared statement of Mr. Claypool appears in the appen-

dix.]
The CHAIRMAN. Now, Ms. Cox?

STATEMENT OF KAY COX, PRESIDENT AND CEO, AMERICAN
ASSOCIATION FOR HOMECARE, ALEXANDRIA, VIRGINIA

Ms. COX. Thank you. Thank you, Chairman Grassley and Sen-
ator Graham, for the opportunity to assist the Finance Committee
on this important issue.

The American Association for Homecare is the only national as-
sociation that represents every line of service within the home care
community. We have around 800 member companies, with thou-
sands of associates across the Nation, including providers of dura-
ble medical equipment.

AA Homecare joins this committee in refusing to tolerate the
stealing of taxpayers’ hard-earned dollars set aside for Medicare
beneficiaries. We endorse zero tolerance for Medicare fraud and
abuse involving power wheelchairs. AA Homecare will continue to
assist CMS and Federal law enforcement agencies in an effort to
ensure the integrity of the Medicare program.
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As the investigations in the power wheelchair area proceed, we
respectfully caution about drawing over-generalizations of our pro-
viders. The great majority of DME providers and manufacturers in
your States are run by hard-working Americans interested in pro-
viding products that treat and improve medical conditions for pa-
tients.

These honest DME providers understand the importance of the
long-term relationships with the Medicare program, not like the
fly-by-night operators. AA Homecare and its Rehabilitation and As-
sistive Technology Council have adopted a code of ethics and have
approved a guide of conduct for our membership.

We would like to present the following suggestions for addressing
the fraud and abuse. First, the guiding principle should be to pro-
vide each Medicare beneficiary with medical equipment that is both
medically necessary and appropriate, giving the patient a fuller
and healthier life.

Where a beneficiary has a genuine medical need for a power
wheelchair, as judged by the patient’s attending doctor, the right
wheelchair should be provided in accordance with that need. The
patient benefits from increased independence.

Second, coverage and coding policies must capture the evolving
and improving varieties of power wheelchair technologies and
medically necessary accessories. For example, power wheelchairs
with significantly different features and product costs should not be
lumped together in outdated medical equipment codes that reflect
older technology.

AA Homecare has worked with CMS and its Medicare contrac-
tors to improve coding for power wheelchair products. More defini-
tive product coding will provide doctors with better information and
will also improve Medicare billing and payment policies.

Reimbursement should appropriately reflect Medicare equipment
and overhead costs, including the cost of patient assessment and
education, delivery and maintenance, and a reasonable return for
the provider.

Documentation. We previously submitted detailed recommenda-
tions to CMS to improve the use of medical necessity documenta-
tion in order to give providers clear guidelines on the criteria nec-
essary to support a power wheelchair Medicare claim.

Quality standards. From the outset, AA Homecare’s DME pro-
viders embraced the new MMA Federal quality standards and ac-
creditation requirements for DME. AA Homecare will work with
CMS to ensure that any new standards complement quality control
measures already voluntarily adopted by our industry.

Third, CMS and law enforcement agencies should bear in mind
the critical distinction between just billing errors or omissions, on
one hand, and the intentional or knowing submission of false
claims on the other.

I think we can all agree that the Medicare program is extremely
complex. Where errors have been made in billing, coding, or docu-
mentation for furnishing a particular power wheelchair, the appro-
priate over-payment, if any, should be collected, consistent with the
Medicare program’s legal authorities.

Well-intentioned providers work hard to comply with Medicare
requirements, while faithfully serving their patients’ needs. They
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should neither be unfairly penalized, nor subject to over-generaliza-
tions based on the intentional misconduct of abusive operators.

On the other hand, we say, go get them. Where law enforcement
agencies obtain reliable evidence of the knowing submission of false
claims, AA Homecare and all honest providers in the industry do
not tolerate this type of conduct.

Mr. Chairman, AA Homecare and our members are on the front
lines of serving Medicare beneficiaries each and every day, in your
State and across the Nation. We vigorously advocate ethical and
honest conduct in these endeavors, as well as clear, updated, and
fair regulation. We continue to serve as an experienced and knowl-
edgeable resource for you in this committee. Thank you.

The CHAIRMAN. Yes. Thank you very much.
[The prepared statement of Ms. Cox appears in the appendix.]
The CHAIRMAN. I am going to remind you that members who

were not here may have questions for answer in writing.
I am going to ask some questions orally, and then I am going to,

for sure, submit some to you for answer in writing.
I will start with Dr. Cohen. In your opinion, do certificates of

medical necessity and the physicians’ notes provide adequate infor-
mation to make accurate determinations about patients’ needs?

Dr. COHEN. Well, in my experience, the certificates of medical ne-
cessity lack information and rationale that I find necessary to
make a clinical decision of medical necessity, appropriateness, or
cost effectiveness. It lacks information about the physical evalua-
tion, environmental considerations, or mobility potential for the cli-
ent that is being evaluated.

The CHAIRMAN. Mr. Claypool, in your judgment, is it possible to
have the proper balance that you request in your statement, or at
least I think it is implicit in your statement, that we take care of
the people that have needs for power wheelchairs, or any other
DME device, for that matter, and getting at the fraud and waste?
Can CMS, in your judgment, both from your experience with it, as
well as your being a client of it, do that?

Mr. CLAYPOOL. I really believe so. I think, referring back to my
recommendations, that establishing clear national coverage policy
that uses truly objective clinical standards—and it is not an easy
process, but we need to be about that work—can be done. That will
result in a much clearer or brighter line that would be drawn. Peo-
ple would know when to submit claims and when not.

The current situation really puts the supplier in the position of
making a medical determination on whether a claim is going to go
forward. A physician really is not very aware at all of what the cov-
erage criteria are. They fill out a form and pass it along.

The supplier is in the position, and that is really unfortunate. We
should return this to the physicians, the clinicians, and the other
folks that know this work, and they should work with beneficiaries
and assess their need.

The CHAIRMAN. Ms. Cox, has AA Homecare developed and pro-
mulgated ethical standards that its members must comply with?
What happens if someone in your membership would not comply?

Ms. COX. Yes, Mr. Chairman, we do have a code of conduct with-
in our membership, and ethics and standards. If someone did not
comply, they would no longer be a member of the association. As
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you can imagine, those that are committing these crimes do not
want to be associated with those professionals that are on the front
lines of caring for patients.

The CHAIRMAN. If a DME company that is a member of AA
Homecare runs afoul of the law, what will your organization do? Is
your organization willing to actively monitor the industry, includ-
ing conducting peer reviews of practices and operations?

Ms. COX. We would be involved with any other organizations
that would be looking at any criminal behavior. It is not our job,
of course, to do that, but we do have standards and we do have
councils within our organization that work with our members. But
we have not had that situation before.

The CHAIRMAN. All right.
Is that something that you would consider?
Ms. COX. Well, we are limited as an organization. We do not

have the authority to go into that area.
The CHAIRMAN. I know that. But I thought you were indicating,

as you finished your first statement, that that was a possibility, of
moving beyond just what you said you presently do, not to obvi-
ously enforcing law, but other things that you could do.

Ms. COX. Well, of course we have seminars on compliance, edu-
cation, making sure that we work with the DMRCs, which are the
DME carriers, and we are involved in those activities with our
members.

The CHAIRMAN. Yes.
Well, I thank all of you very much, our witnesses in the second

panel, and Ms. Lewandowski, for helping us understand the depth
of this problem.

I would like to just speak a little bit about follow-up on the part
of this committee before we adjourn. We have really heard some in-
credible testimony today about power wheelchair fraud, waste and
abuse. It has kind of spread like a cancer and has been running
virtually rampant and unchecked for many years, it appears.

We also have heard compelling situations of those who truly need
power wheelchairs to function, as well as many caring and honest
DME companies who are trying to meet those needs every day. Ob-
viously, we applaud those efforts.

While some may want to try to sweep under the run these power
wheelchair problems or attribute them to a host of other factors,
I think the witnesses we have had today tell us a very different
story.

There are real problems going on, and we should make no mis-
take about it. Our only option is to fix it. It seems to me we must
work together to fix it so that con artists and fraudsters cannot
continue to steal Medicare money, and fix it so that taxpayers are
not left having to pay too much for too little, or for nothing at all.

We also have heard each of our witnesses offer many thoughtful,
compelling, and in some cases, I think, easy-to-implement rec-
ommendations to improve the situation in which we find ourselves,
and we are obviously going to follow up on some of those rec-
ommendations.

I want, as Chairman of the committee, to make sure that CMS
takes immediate measures towards significant and sustained steps
to continue to fix those problems that we have heard about. But re-
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member, there is no silver bullet available to anyone to put an end
to the problems that we explored here today.

To properly address the situation, we need everyone’s help: CMS,
GAO, Inspector General, Department of Justice, the DME commu-
nity itself, and everyday Americans. As we found out, we can get
help from them.

Accordingly, I am asking that CMS continue to aggressively at-
tack the problem, taking into consideration the recommendations
made here today. I ask that the General Accounting Office continue
to monitor CMS implementation of its efforts to reduce fraud and
waste in power wheelchairs.

In that regard, I ask the General Accounting Office to report
back to me regularly about its findings. As for the Office of Inspec-
tor General, please continue to develop the 65 open cases that you
are working on related to power wheelchair fraud.

I encourage GAO as well to provide your views and recommenda-
tions to CMS as it implements the drug bill that the President
signed last year. I also intend, because I am a member of the Judi-
ciary Committee, to encourage the Department of Justice to make
this expensive form of Medicare fraud a priority and ask durable
medical equipment community suppliers and manufacturers alike
to become more aggressive in helping identify fraudsters, and let-
ting the law enforcement community know who they are.

Last, but not least, it seems to me that it is legitimate to ask
across America for any American to report suspicious activity when
it is a medical supply store that never has anyone in it, or a solici-
tors asking for your Medicare number, to call the Inspector General
at 1–800–447–8477. Taxpayers just do not deserve to be taken for
a ride any longer, and I fully intend to put the brakes on that.

In closing, please note that the hearing record will remain open
for approximately 3 weeks for further comments and questions.
Thank you very much.

The hearing is adjourned.
[Whereupon, at 12:11 p.m., the hearing was concluded.]
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