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INTRODUCTION

The denial to the several States of the right to tax the income or
property of Federal instrumentalities engaged in proprietary or
nongovernmental functions presents a question of %fneml public
concern. Last December Mr. Charles Woolf, of Phoenix, Ariz.,
president of the Maricopa County Taxpayers’ League and a former
president of the Arizona Bankers’ Association, sent me a detailed
statement of the legal authority for the imposition of such taxes.
I had copies of Mr. Woolf’s letter made and transmitted it quite
generally throughout the executive branch of the Government. The
responses which I received, assembled here for the information of
the Senate, clearly illustrate the confusion with which the entire
subject is surrounded and the need for action by Congress to clarify
the problem. ;

CarL HaYpEN.
m






LETTER OF CHARLES WOOLF TO HON. CARL HAYDEN

PuoeN1x, Ariz., December 14, 1956.
Hon. Cart, Haypen
United States é’enator, Phoeniw, Ariz.

DEar Senator: Recently I discussed with you the matter of tax-
ation by the State or other local taxing units of national banks and
other Federal instrumentalities, corporations, and agencies. At that
time I said the Federal statute (U. S. C. A,, title 12, sec. 348) per-
mitted State and local taxation of national banks by any one of four
separate methods, and also permitted such taxation of any real prop-
erty of national banks. I then expressed the opinion that the taxa-
tion of those banks under the fourth permissible method, that is, “ac-
cording to or measured by their net income”—a sort of excise tax for
the privilege of doing business—is probably the fairest, most de-
sirabge and equitable method of taxing national banks and other cor-

orations that must be similarly taxed to meet the conditions required
y the section of the Federal statute above referred to.

I called your attention to the fact that there are now a large number
of other Federal instrumentalities, corporations, and agencies in active
business competition with national banks, and that these, for the most.
part, are subject either to very limited taxation by States and local
taxing authorities or else entirely exempt from such taxes by express
congressional action. You then requested that I prepare and let you
have a list of these latter for such use as you mi _Et, cﬁeem proper.

In compliance with your request I submit the following, which does
not embrace all of the instrumentalities, agencies, and corporations
engaged in proprietary enterprises, but T believe each of those below
mentioned to be doing more or less business of a proprietary nature
in Arizona, and on principle, I entertain the view that most, if not
all, of them should, by appropriate congressional action, be made
subject to taxation by the State or local taxing authorities, or both,
on the business done in this State. Here, as in the case of national
banks, I believe the fair and equitable method of taxing them to be a
tax in the nature of an excise tax for the privilege of doing business in
Arizona, the tax to be based upon or measured by net income from the
proprietary business done in Arizona; and by proprietary business I
of course, mean business such as is usually engaged in by persons and
corporations as distinguished from duties and activities that are
essentially governmental in character,

Of the Federal instrumentalities, corporations, and agencies under
investigation, and exclusive of national banks, I find there are 27 that,
with the possible exception of one or two, are doing business to a
greater or less degree in Arizona. These are listed below, and in con-
nection with each there is a statement as to whether they are subject
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Vi LETTER OF CHARLES WOOLF

to or exempt from any tax by the State or local taxing units, together
with the citation of the Federal statute applicable to each in that
respect,  In instunces where there is complete exemption the Federal
statute concerning the matter of taxation and in such cases I have
cited briefly the statute applicable to the agency or have given a brief
statement as to the authority pursuant to which such agency appears
to be functioning,

1. Federal Reserve banks, Federal Deposit Insurance Corpora-
tion, Federal land banks, National Farm I.oan Associations, IFederal
Farm Mortgage Corporation, Iederal Home Loan banks, Home
Owners Loan Corporation, Federal Housing Administration, Federal
Savings and Loan Corporation, and Reconstruction Finance Cor-
porution, All these are tax exempt except upon real property, under
the following Iederal statutes, respectively: United States Code An-
notated, title 12, section 531, section 264 (p), sections 931 and 933,
section 1020 (f), section 1433, section 1463 (c), section 1714, section
1725 (e), and United States Code, Annotated, title 15, section 610.

2. Joint stock land banks are taxable upon real property and the
shares are taxable as personal property of the owners thereof (U. S.
C. AL title 12, secs. 932 and 933&

3. Production credit corporations, regional banks for cooperatives,
and central bank of cooperatives. These are exempt from all taxes
except upon real property and tangible personal property, until the
stock held thercin by the United Stales has been retired (U. 8. C. A,
title 12, sec. 1138 (e), common to all three).

4. Production credit associations are exempt from taxes except
upon real property and tangible personal property, until the stock
held therein by Production Credit Corporations has been retired
(U.S. LA title 12, see. 1138 (¢)). )

5. National acricultural eredit corporations are taxable in the same
manner and to the same extent permitted in the case of national
banks (U, S, C. A, title 12, sec. 1261),

6. I'ederal savings and loan associations are exempt from taxes,
except. to sneh extent as other similar local mutual cooperative,
Hn-iljt,, and home financing institutions are taxed (U. S, C. A., title
12, sec. 1464 (h)).

7. National mortgage associations are taxable to extent but at
rates not greater than applicable to locally chartered corporations
(1. 8. C., A, title 12, see. 1722). ‘

8. IFederal credit unions. The shares in these may be taxed as

ersonal property to the owners of such shares, or the unions may
{))(- taxed 1n the manner and at rates provided for local banking cor-
porations (U. S. C. A, title 12, sec. 1768).

9. Resettlement Administration is not taxable but is authorized
to pay in lieu of taxes such amounts as may be agreed upon between
administrator and local authorities as the cost of public services
BU )J)liod by loeal taxing units (1. S, C. A, title 40, secs. 432 and 433).

LK()'I'R‘.H-’l‘his ageney was established in April 1935 by Executive
order. Tt has the administration, among other things, of resettlement
or rural rehabilitation {)mjo('ts (U. S. C. A., title 40, sec. 431),

10. Federal intermediate credit banks are exempt from taxes ex-
cept, possibly, taxes upon real estate (U. S. C. A, title 12, secs, 1111
and 921).
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11. Federal Land Bank Commissioner—Farm loans, regional agri-
cultural credit corporations, Commodity Credit Corporation, Elec-
tric Home Farm Authority, and RFC Mortgage Co. 1 find noth-
ing in the statutes relative to either the exemption or taxability
of any of those, and, inasmuch as they all appear to be agencies
or corporations created by the Federal Government, I assume that
none of them can be taxed directly or indirectly without permis.
sion of Congress.

See United States Code Annotated, title 12, sections 1016 to 1019,
inclusive, in relation to Federal Land Bank Commissioner—Farm
loans; United States Code Annotated, title 12, sections 1148 and
1148 (a) in reference to regional agricultural credit corporations.

The Commodity Credit Corporation appears to be a business cor-
poration organized in October 1933, under the laws of Delaware
Its capital as of April 1936 was $100,000,000, subscribed by the
Secretary of Agriculture, Governor of Farm Credit Administra-
tion, an(rReconstrnction Finance Corporation.

Electric Home Iarm Authority appears to be a business corpora-
tion organized pursuant to Iixecutive order as a District of Columnm-
bia corporation in August 1935, to replace a Delaware corporation
organized in January 1934.

FC Mortgage Co. was'incorporated under the laws of Maryland
in March 1935. Its authorized capital is $25,000,000, $15,000,000
of which appears to have been paid in through advance or loans by
Reconstruction Finance Corporation.

12. Local agricultural credit corgomtions, livestock loan com-
panies, etc., loans to, by Secretary of Agriculture. As to these, see
United States Code Annotated, title 12, sections 1401-1404, inclu-
sive. I find nothing in the Federal statute relative to the taxation
of these. I assume, however, that they are not creatures of Federal
statute but of local statutory origin or creation. If so, they may be
subject to local taxation.

One further observation in connection with the excise tax on cor-
porations above referred to. It appears that in most, if not all, of
the States that have adopted this method of-taxing national banks,
business corporations in general are similarly taxed. Among these
States are Massachusetts, New York, Oklahoma, California, Utah,
Oregon, and Wisconsin. The usual rule is that this tax is applied
or measured by the entire net income, irrespective of the source
from which the income is derived, and there is no ad valorem tax
on the f)ersonal property of the banks or of the corporations, but
the real property is taxed on an ad valorem basis; and this is ap-
»arently true even though the income from real property is included
in the net income by which the excise tax is measured. This may
possibly be necessary to comply with the requirements of the Fed-
eral statute permitting national banks to be taxed by the States.
If it is, it seems to me to be rather inconsistent as well as inequitable
in that it necessarily means that both the income from the real
estate as well as the real estate itself are taxed, the income under the
excise tax and the real estate under the ad valorem tax. At the
same time, there is no ad valorem tax on personal property.

Finally, unless there is some reason w‘xic_h I cannot conceive, it
seems to me that common justice demands that every activity of a
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proprietary nature engaged in by government, whether that %ov-
ernment be the United States or any State, county, or municipality
should bear some fair proportionate part of the local burden of
taxation for the simple reason that tLe rove:nmental agency en-
gaged in such proprietary business has all of the benefits of local
government that are accorded to any individual or business institu-
tion by local government. They all participate in and have the bene-
fits of all local public services and instrumentalitics—the courts, the
police, and public improvements of every kind. These considera-
tions seem to me to fully justify an excise tax based upon or meas-
ured by the net income of all these governmental activities of a
proprietary nature, as well as an ad valorem tax upon any real
property owned or possessed by such agency. The only qualifica-
tion T would make is that above suggested, namely, that if both the
excise and the ad valorem tax are to be applied, income derived
from real {)mpert,y should be excluded in arriving at the net income
upon which the excise tax is predicated.

Trusting the foregoing will serve your purposes and that T may
hear from you in regard to the same within a reasonable time
after you return to Washington, I remain,

Cordially yours,
Cuas. Woorr.
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OUNITED STATES SENATE,
CoMMITTEE ON A PPROPRIATIONS,
January 18, 1937.
'The honorable the SecreTARY OF THB TREASURY,
Washington, D. C.

My Dear Mr. Secrerary: Herewith is a letter I have received from
Mr. Charles Woolf, of Phoenix, Ariz., in which he makes a detailed
statement of the statutory background of the various Federal agencies
now performing proprietary or nongovernmental functions in the
several States. Mr. Woolf urges that Congress enact suitable legis-
lation to allow the States to tax these instrumentalities insofar as their
operations are of a proprietary nature “according to or measured by
their net income”, as is now provided by law, as one way in which the
States may tax national banks.

I shall appreciate it if you will direct that a careful study be made
of this whole question with particular attention to the issue presented
by Mr. Woolf as it affects the Treasury Department in ordle)sr that I
may make a suitable reply to his letter.

It seems to me that Congress might very properly give considera-
tion to the fundamental question raised by him as to unfair competi-
tion with private enterprise by Federal agencies or instrumentalities
which are untaxed or only partially taxediey the States.

Yours very sincerely,
CarL Haypen.

Ix



Substantiallj; similar letters were sent to the following:

Attorney General of the United States.
Postmaster General of the United States.
Secretary of Agriculture.

Comptroller General of the United States.

' Board of Governors of the Federal Reserve System.
Federal Housing Administration.
Reconstruction Finance Corporation,
Federal Home Loan Bank Board.
Tennessee Valley Authority.
Electric Home and Farm Xuthority.
Rural Electrification Administration.
Resettlement Administration.
Farm Credit Administration, :
Export-Import Bank of Washington.
Comptroller of the Currency.
Bureau of the-Budget.
Joint Committee on Internal Revenue Taxation,
The Brookings Institution,

Chamber of Commerce of the United States.
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TREASURY DEPARTMENT

TREASURY DEPARPMENT,
Washington, February 1, 1937.
Hon. CaxrL HAYDEN,

United States Senate,
Washington, D. O,

My Dear SENaTOR: Receipt is acknowledged of your letter of January 18,
1937, enclosing a letter received by you from Mr. Charles Woolf of Phoenix,
Ariz.,, in which Mr, Woolf urges that Congress enact suitable legislation to
allow the States to tax various Federal agencies and instrumentalities insofar
as their operations are of a proprietary nature “according to or measured by
their net income” as is now provided by law as one way in which the States
may tax national banks,

The suggestion made by Mr. Woolf presents many problems, the careful
consideration of which will necessarily consume a considerable period of time.
A further communication will be directed to you when the results of the
study of this proposal become available,

Very truly yours,
RoswrLy, MagILL,
Acting Becretary of the Treasury.

TREASURY DEPARTMENT,
Washington, May 1, 1937,
Hon. CARL HAYDEN,
United States Senate. .

My Drar SENATOR: Your letter to the Secretary of the Treasury, dated April
28, 1937, enclosing a copy of a letter to Mr. Stanley Reed, Assistant Attorney
tieneral, with reference to the taxation of Federal instrumentalities of the
several States, has been referred, in the Secretary's absence, to Mr. Magill,
Your letter of the same date and on the same subject, addressed to Mr. Magill,
has also reached this office. As Mr. Magill is absent from the city for a few
days, 1 wish to acknowledge the receipt of both of these letters, and to assure
you that they will be brought to his attention immediately upon his return.

Sincerely,
Crara G. HUMPHERIES,
Secretary to Mr. Magill,

TREASURY DEPARTMENT,
Washington, May 18, 1937,
Hon. CArL HAYDEN,
United States Senate. .

My Dear SENATOR HAYDEN: Reference is made to your letter of April 28,
1937, enclosing copy of letter of the same date addressed by you to Mr. Stanley
Reed, Assistant Attorney General, on the desirability of Federal legislation to
allow the several States to tax the various Federal agencies performing pro-
prietary or nongovernmental functions, Your inquiry is prompted by a letter
from Mr. Charles Woolf, Phoenix, Ariz., dated December 14, 1936, which letter
cmbodles a detalled consideration of the problems of the local taxation of
Federal instrumentalities and property.

You refer to a special committee composed of the Acting Director of the
Bureau of the Budget, the Attorney General, and myself, appointed to study
the taxation of Federal instrumentalities by local governments, and ask what
progress the committee has made,

1



2 STATIE TAXATION OF FEDERAL AGINCIES

My understanding is that this study was conflned to the question of the local
taxation of Government-owned real estate or compensation by the Federal
Government to the Stutes or other local taxing units to offset the loss of tax
revenue due to the extensive acquisition by the United States of real estate in
the various States, and that such data as have been collected so far relate only
to real estate, title to which Is 10 the United States. It will be seen that the
work of the committee may embrace but a small part of the problem outlined
by Mr. Woolf. So far as the committee's activities are concg¢rned you have
nlready been advised, I believe, by the Acting Director of the Bureau of the
Budget, that an early meeting of the committee is contemplated to consider such
duta as have been collected, with a view to muking such recommendations us
seem justified,

Yery truly yours,
ROSWELL MAGILL,

Acting Secretary of the Treasury.

DEPARTMENT OF JUSTICE

DEPARTMENT OF JUSTIORN,
Washington, D. 0., February 25, 19317.
Hon, CarL HAYDEN,
United States Senator,
Washington, D. C.

MY DEArR SknaToR HAYDEN: This will acknowledge your letter of February
18, 1037, to the Attorney General, with which you enclosed a copy of a letter
from Mr, Charles Woolf, of Phoenix, Ariz., urging the passage of legislation by
the Congress allowing the States to tax various Féderal agencies which he says
are now performing proprietary or nongovernmental functions in the several
States. You bring the matter to the Attorney Genersl's attention in his capac-
ity as a member of a committee, of which the Sccretary of the Treasury and
the Actlng Director of the Bureau of the Budget are the other members, ap-
pointed to study the taxation of Federal instrumentalities by local governments,
and ask that the question be given careful study by the committee.

I am transmitting copies of your letter and that of Mr. Woolf to the members-
of the committee and beg to assure you that your suggestions and those of
Mr. Woolf will be given every consideration.

Cordially yours,
STANLEY REED,
Acting Attorney General.

DEPARTMENT OF JUSTICE,
Washington, D. C., May 5, 1987.
Hon. CarL HAYDEN,
United States Secnate,
Washington, D, C.

My Dear SexaTorR: Your letter of April 28, 1937, addressed to Mr. Reed, re-
ferring to previous correspondence with the then Acting Attorney General in
regurd to Federal land-tax problems in the State of Arizona, is acknowledged.
As you were previously advised, this problem is receiving intensive study by
a special committee, As soon asg the data is available, it is hoped that conclu-
sions may be reached for the consideration of yourself and the many others
interested.

I do not need to add that the many broad questions of policy make a quick
conclusion impossible,

Sincerely yours,
Houmr CUMMINGS,
Attorney General.
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POST OFFICE DEPARTMENT

Post OrFrick DEPARTMENT,
Washington, February 4, 1937.
Hon, Cari ITAYDEN,
United States Senate.

My DrAr SENATOR HAYDEN: The Postmaster General has referred to me your
letter of January 28, transmitting a communication of Mr. Charles Woolf, an
attorney of Phoenix, Ariz., suggesting the enactment of legislation enabling the
States to tax Federal agencies performing proprietary or nongovernmental
functions within their borders,

A careful reading of Mr. Woolf's letter does not reveal a reference to the
Postal Savings System therein. It does not appear therefore, that comment
by this Department on the subject of his communication is required inasmuch
a8 the agencles enumerated by him are not under the jurisdiction of the
Department.

Referring specifically to your letter it is believed postal-savings deposits and
the interest accrued thereon are subject to the taxing power of the States
unless the States in some manner have expressly exempted them from taxation
However, the question has never heen passed upon by the courts. It may be
added that interest now accruing or pald on postal-savings deposits 18 exempt
from the Federal income tax.

Yery truly yours,
Roy M. NorTH,
Acting Third Assistant Postmaster General.

In connection with the foregoing discussion of the Postal Savings
System there is printed herewith certain correspondence between
Hon. Kenneth McKellar, chairman of the Senate Committee on Post
Offices and Post Roads, and the Treasury and Post Office Depart-
ments.

UNITED STATES SENATE,
CoMMITTEE ON PosgT OFFICES AND P0osT ROADS,
March 19, 1937.
The honorable the POSTMASTER (JENERAL,
Washington, D, CO.

Dear Sir: By direction of the Committee on Post Offices and Post Roads 1
am transmitting herewith a copy of The Postal Savings System of the United
States, recently published by the American Bankers Assoclation. Your par-
ticular attention is directed to the findings on pages 67 and 68.

The committee will appreciate it if you will confer with the Secretary of
the Treasury and agree with him upon the appointment of an interdepart.
mental committee to consider whether your two depuartments shonld recom-
mend to Congress any changes in the Postal Savings Act of 1910 and the
amendments thereto,

The committee will be pleased to give careful consideration to any recom-
mendations thus made, ’

Yours very respectfully,
KENNETH MCKELLAR,
Chairman, Oommittee on Post Offices and Post Roads.

An identical letter was sent on the same date to the Secretary of
the Treasury.
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The summary from The Postal Savings System of the United
States, issued by the committee on banking studies of the American
Bankers’ Association, is appended hereto.

VII. In BUMMATION

The study made by the committce of the circumstances attending the enact-
ment. of the Postal Savings Act discloses that the principles underlying the
estublishment of the Postal Savings System were:

1. To furnish bankless communities with savings facilities.

2. To operate the System as a supplement to banks and not in competition
with them.

3. To redeposit, insofar as possible, the funds received through the Postal
Saviugs System in banks located in the same communities where the funds
originated,

4, To guarantee the safety of the savings of the individual with small means.

The findings of the committee, based on the studlies here reported, exhibit the
digressions in the operation of the Postal Savings System from the principles
underlylng its establishment,

FINDING 1

Postal-savings depositorles generally are not established in bankless com-
munities, despite the facet that the aim of the Postal Savings Act was to furnish
such communities with savings facilitles,

Frvidence

(a) 78.0 percent of the postal-savings depository offices are in bank towns,

() The bunkless communities served by postal-savings depositories are, in
88 percent of the cases, within 16 miles from a bank town.

(¢) Fourth-class post-office towns which have been shown to be, in the main,
bankless communities have only 1.5 percent of the post offices therein desig-
nated as postal-suvings depositorfes. Thus, of the 81,850 fourth-class post offices,
only 482 are postal savings depositories,

(d) There are 33,2062 bankless communities which have post offices, which,
therefore, are potentinl depositories. Yet of this number only 1,544, or 4.8 per-
cent of the total number, are postal-savings depository offices.

() In all clusses of post oflices the percentage of postul-savings depositories
which are in bank towns Is 9.4 percent of the first-class post ofiices, 95.5 per-
cent of the second-cluss post offices, 67.1 percent of the third-class post offices,
18 percent of the fourth-class post offices,

FINDING 3

The Postal Savings System is {n direct competition with banks, despite the
fact that one of the principles upon which the passage of the Postal Savings
Act was conditioned was that the System be supplemented rather than competi-
tive in nature,

Rvidence

(@) By locating postal-savings depositors in bank towns, the Postal Savings
Bystem i8 competing with banks for savings accounts.

(b) The statistics avallable point to the conclusion that the foreign-born
members of this country's population are using private banking institutions, and
it Is belleved, therefore, that the Government savings system is not necessary for
them.

(¢) While originally postai-sravings deposits bore interest at a rate of 114
percent lower than that paid by banks oii savings accounts, now they bear in-
terest at a rate equal to or higher than that paid by the majority of banks, and
thus the Postal Savings System bids for suvings necounts in competition with
banks. Moreover, sinee the maximum of a postal-savings account has been
raised, more of an individual's funds can be deposited in these postal-savings
accounta,
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. FINDING 8

The disposition of the postal-savings funds is not that planned by the Con-
gress which established the System,

Evidence

Postal-savings deposits ‘are not being redeposited in banks in the com-
munity in which they are received. In some States more than the amount de-
posited in the postal-savings depositories of the State is placed on deposit with
banks in the State. In other States, which are in the majority, only a negligible
portion of the funds received in postal-savings depositories is redeposited in the
banks, The reason for this state of fucts may be thut many banks are not able
tu accept postal-savings funds because the interest required to be paid on them
is more than the banks can earn from the use of the funds; or it may be that
the supervisory authorities of an individual State will not permlt the banks to
pdy the interest required on postal-savings funds.

Whatever the reason, the striking fact is that of the $1,236,000,000 of assets
in the Postal Savings System, only $385,000,000 are on deposit in banks, while
$777,000,000 are invested in Government securities.

FINDING 4
The savings facilities offered by banks today are more adequate than in 1910,
Bvidence

(a) In 1910 less than 40 percent of the national banks reported savings
deposits, In 1935, 83 percent of the national banks had savings departments.
This increase in savings facilities is attested to by the increase of 700 percent,
since 1910, in the number of savings depositors in national banks, and by the
increase of 1,000 percent in the amount on deposit in savings accounts in
national banks,

(b) Of the total number of banks of all types in 1935, 12,803, or 78 percent,
had savings departments. The number of savings depositors in these banks
has doubled, and theé amount of savings deposits has quadrupled since 1910.

(¢) The banking profession has endeavored to meet the needs of communities
too small to support a bank., Their methods have taken one of several forms:

In some States banks have opened bank “windows” or “offices.” In other
States, systems of branch banks have been established. The combined total of
such “offices” and branches in 1935 was 3,173.

Apother solution which is being successfully practiced is the “banking by
mail” service.

In considering the avallability of banking facﬂiues it must be remembered
that the means of transportation today are much superior to those of 1910,
and therefore & bank today can adequately service a much larger area,

(d) The protection for deposits sought in 1910 and offered by the Postal
Savings System now 1s provided also by banks through their membership in
the Federal Deposit Insurance Corporation. Of the 19,059 banks and branches
in operation December 81, 1935, 17,296, or 90.8 percent, are members of the
Federal Deposit Insurance Corporation, and more than 98 percent of all
accounts in the banks which are members of the Federal Deposit Insurance
Corporation are insured in full.

(e) The savings facilities offered by banks are more adequate than those
furnished by the Postal Savings System.

There are 12,033 bank towns to the 7,214 postal-savings towns. The area
in square miles per bank town Is 252, to the 420 pe. postal-savings town,

The number of insured banks and branches in the 48 States and the District
of Columbia is 17,208, whereas the number of postal-savings depositories,
including branches, is 8,036

8. Docs., T8-1, vol. 16——84
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Post OrFIcE DEPARTMENT,
Washington, D. C., March 26, 1937.
Hon. KiuNNETH MUIKELLAR,
Chairman, Comntittee on Post Offices and Post Roads,
United States Senate.

My Dear SENATOR MCKELLAR: Receipt is acknowledged of your letter of March
19, transmitting a copy of the Postal Savings System of the United States, re-
cently prepared by the American Bankers' Association, and requesting that an
interdepartmental committee be appointed to advise you regarding certain fea-
tures of the report and legislation desired at this time, if any. X have followed
your suggestion in the matter and a committee has been appointed to study the
situation, and you will be advised as to their conclusions within a short time,

Thunking you for your interest in this matter, I am,

Most cordially yours,
W. W. Howes,
Acting Postmaster General,

TREASURY DDEPARTMENT,
Washington, March 28, 1987.
Hon. KENNETHH MCKFLLAR,
United States Senate, Washington, D. C.

MY Dear Sexator McKELLAR: For the Sceretary of the Treasury, I am
acknowledging receipt of your letter of March 19 and the accompanying copy of
The Postal Savings System of the United States, issued by the American
Bankers Association,

Pursuant to your suggestion, nn interdepartmental committee has been ap-
polnted, consisting of Mr. Wayne €, Taylor, Assistant Secretary of the Treasury,
und Mr, Roy M. North, Acting T'hird Assistant Postmaster General, to consider
whether there should be any recommendations to Congress for changes in the
Postal Savings Act of 1910, as amended. When this committee has canvassed
this sttuation it will report to the Scnate Committee on Post Offices and Post
Roads of which you are chairman, as requested,

Yery truly yours,
Roswerr Maor1ir,
Acting Secretary of the Treasury.

PostT OFFice DEPARTMENT,
Washington, D. C.,, May 19, 1937%.
Hon, KENNETH MCKELLAR,
Chairman, Committee on Post Officcs and Post Roads,
United States Senate.

My DeAR SENATOR MCKELLAR: Reference is made to your letter of March 19,
transmitting a copy of the Postal Savings System of the United States, which
was recently prepared by a committee appointed by the American Bankers'
Assoclation, You directed attention to the tindings on pages 67 and 68 of the
report and requested ug to consider whether we should recommend to Con-
gress any chaupges in the Postal Savings Act of 1810 and the amendments
thereto, :

Following your suggestions, an interdepartmental study was made of the
report and our findings are set forth briefly as follows:

The statement of the committee that it was the intent of Congress that
postal-savings depositories be established only in bankless cominunities, we
feel I8 based upon a mistaken understanding of the attitude of the Congress
during the debates incident to the passage of the original postal-savings legis-
latlon. "The committee was quite possibly misled in this particular by lack
of complete Information regarding a subject debated so many years ago. 'The
dlscussions In Congressg preceding the passage of tho organic act indicate that
while some Members felt the System should be restricted to communities
without banking facllities, it is clear that many, if not the majority of the
Members felt the System should be widespread and established at all money-
order post offices. The representations of the banking fraternity durlng the
" hearings on the organie act no doubt had considerable weight in framing
that legislation, but Congress, in its wisdom, left much discretion to the
board of trustecs :und, after the System had been in operation about 20 months,
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amended the original law to delegate specifically to the Postmaster General
the responsibility for the selection and designation of post oftices as postal-
savings depositories, .

A study of the operation of the System clearly shows its need in all of the
large cities as well as in many of the smaller towns. As of June 30, 1936,
997 first-class, 2,654 second-class, 3,414 third-class, and 506 fourth-class oftices
were postal-savings depositories. It is true that only a small number of the
31,607 fourth-class offices are depositories. KExperlence has shown that it would
be folly to establish depositories at all of the smaller offices for the reason
that there is no need for the sérvice in many of the rural communities. How-
ever, provision has been made for patrons of all nondepository post offices to
open accounts and make deposits by mail at any postal-savings depository,
thus extending reasonable facilities to all. The Postal Savings System is
now serving in excess of 1,500 communities that are not provided with banking
facilities, and to deprive these communities of the means of protecting their
savings would be a backward step subject to criticism.

It is claimed by the committee that instead of operating as a supplement
to banks the System is, in fact, in competition with them. The System has
consistently refrained from anything that might be construed as active com-
petition. Postmasters are not permitted to advertise the System through news-
papers or otherwise, They are prohibited from any activity designed to induce
bank depositors to transfer their funds to postal savings. KEach depository
is required to post in the lobby a placard which merely announces that postal-
savings facilities are available at that oflice, the rate of interest paid, and
that “the faith of the United States of America is solemnly pledged to the
payment of deposits with accrued interest.”” The Post Office Department sup-
plies post offices with leaflets briefly outlining the operation of the Postal
Savings System. Neither the poster nor the leaflet contains any matter
that might be construed as promotional in character, During the period fromw
1917 to 1930 postal-suvings deposits remained practically stationary. In the
3 years that followed the deposits increased from $175,271,000 to $1,187,186,000,
due almost entirely to badly demoraliZzed economic conditions and the conse-
(quent general impairment of confidence in banking institutions. During all
of the period of rapldly increasing postal-savings deposits the commercial
interest rate was much higher than was paid by the Postal Savings System.

After the passing of the Banking Act of 1933 and the coincident gencral
reduction in the rate of interest paid by banks, the rate of increase in postal-
savings deposits fell off sharply, the net increase in deposits for the fiscal
vears 1934 to 1036, inclusive, amounting to less than $44,600,000. Of this in-
crease, about 40 percent, or $17,5660,000, occurred during June 1936, the month
in which veterans received their adjusted-service bonds. On June 30, 1034,
savings-bank deposits aggregated $20,495,388,000, and postal-savings deposits
totaled $1,195,802,634. Two years later savings deposits amounted to $22.
603,931,000, as compared with $1,228,0643,602 in postal savings, a decrease in ratio
from 5.8 to 5.4 percent. In other words, from the time the rate of interest
paid by banks was reduced so as to more nearly parallel that pald by the
Postal Savings System, the increase in postal-savings deposits was propor-
tionately less than the increase of savings deposits in banks,

It cannot be asumed that a reduction in the interest rate pald by the Postal
Savings System would force its patrons to resume banking relations. If the
first consideration of a depositor were a high interest return on his savings he
would secure the more attractive rates offered by building and loan asso-
cintions. 1t is believed that a reduction in interest rate would have little
effect on the volume of postal-savings deposits. Although postal-savings patrons
would probably withdraw little, if any, of their deposits from the System, they
would undoubtedly feel it an injustice to deprive them of a portion of the
jiiierest they now receive for thelr money, particularly when it is gencrally
known that the Postal Savings System is self-supporting at the present interest
rates paid to depositors. Postal-savings patrons have come to look upon tho
safeguarding of their funds by the Postal S8avings System as a just protection
of the people by the Government and any evident intent to encourage the
discontinuance of that protection would no doubt arouse resentment.

The committee finds that the disposition of the postal-savings funds is not
that planned by the Congress which established the System. While it 1s
true that many banks are now without postal-savings deposits, with the
exception of the years following the World War when under Presidential
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authority funds of the System were withdrawn from the banks for the
purchase of Liberty Bonds, postal-savings funds were, prior to the banking
crigis in 1933, largely redeposited in baunks, The System has always been
willing and anxjous to cooperate with all banks which desire deposits, and
the reasons that a large part of the funds are now luvested in Government
securlties are that many banks are unwilling to accept deposits at the
established interest rate of 2% percent and that in two of the States, New
York and New Jersey, the banking authorities have restricted the interest
rute to 2 pereent, thus depriving loeal banks of postal-savings funds.  While
it is true that for the past year or two muany banks have not been interested
in securing postal-savings depostts, there is every reason to believe that present
conditions point to a change of attitude. This is evidenced by inereasing
demand on the part of banks for postal-savings deposits due to the recent
slight hardening of interest rates.

T'he committee of the American Bankers' Association finds that the savings
facilities offered by banks today are more adequate than in 1910, The report
sety forth in detail the great inerease in the savings facilities offered by banks.
We concur in the finding that banking institutions offer far befter banking
facilities than those afforded by the Postal Savings System. It is contended
by some that the guaranty extended to deposits in insured banks since the
cnactment of the Federal Deposit Insurance Act has made unnecessary the
maintenance of the Postal Savings System. We do not share that view.
It {8 our belief that to a large extent the Postal Savings System serves a
special clientele which would not maintain bank accounts even if there wero
no postal-savings facilities, We do not feel that the need for the Postal
Savings System has lessened materially. In this connection, the provisions
of present banking law that after July 1, 1942, all natlonal banks, as at
present, and all State banks with deposits of $1,600,000 or more, must be mem-
berg of the Federal Reserve System if they are to be insnred by the IFederal
Deposit Insurance Corporation, might he taken into consideration,

In conclusion, we helleve that the Postal Savings System provides ‘a use-
ful service, is not in direet, active competition with banks, and that no legisia-
tive action tending to limit its usefulness should be taken.

Yery truly yours,
WaAyYNE C. TAYLOR,
Assistant Seeretary of the T'reasury.
Roy M. NowrH,
Acting Third Assistant Postinaster General.

P. S.—Dcar Senator McKellar: I agree with this report.
Jayxes A. IArLEY, Postmaster Gencral,

DEPARTMENT OF AGRICULTURE

DEPARTMENT OF AGRICULTURE,
Washington, March 27, 1937,
Hon. Carn HAYDEN,
United States Senate. .

My Diar SeNATor Havpen: Your letter of January 18, 1937, with the accom-
panying letter from Mr. Charles Woolf has been received. A similar letter,
nddressed to Dr. W, W, Alexander, Administrator of the Resettlement Adminis.
tration, hng been referred to me, since the Resettlement Administration is now a
part of the Department of Agriculture. These letters raise the question of the
advisabllity of (he Congress permitting taxation by State nnd local governments
of all Federal agencles of a proprietary nature, as is alwuys permitted in the
case of nationul banks,

Involved in any discussion of the polnts raised in these letters are several
concepts which have important implieations. The questfon ag {o whether a
particular governmental activity shonld be classitled among those essentinlly
governmental in character or with those proprietary in nature is frequently
difficult to answer. A history of government is a story of the expunsion of its
functions. Even education and road duilding at one thne went through a
transitional stage from the proprietary to the governmental, 'T'his expansion
process continues, and thus at any time there are activities which are difficult to
classify in this respect,
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In considering legislation permitting taxation of Federal agencies by State and
local governments the fact that the agency is engaged in a “business such as is
usually engaged in by persons and corporations” may not be a sufficlent indica-
tion of lts proprietary nature. The Rural Rehabilitation Division of the Reset-
tloment Administration, for example, i8 engaged in the business of making loans
to farmers in need of rehabilitation. Private enterprise is also enguged in the
husiness of providing credit to farmers. But many of the Resettlement Adminis-
tration loans are made to persons who could not furnish sufficlent security to
obtain loans from private credit agencies. The program is nevertheless in the
public interest since, in 8 manner that preserves the initiative and independence
of the borrowers, it prevents the growth of the list of economlic casualties who
must otherwise eventually appear on the relief rolls, From this point of view
the rural rehabilitation program may be judged as cssentially governmental in
character, despite the fact that (in part) its activities are similar in form to
those carried on by private enterprise.. And, of course, it i3 conducted on a non-
profit basis and thus does not yleld a-*pet income” on which to levy a tax such
a8 Is suggested by Mr. Woolf. However, that portion of Mr. Woolf's letter which
states that every activity of a proprietary nature engaged in by government
should bear some share of the burden of local taxation since they enjoy the
benefits of the services supported by such taxation, raises more pertinent ques-
tions in connection with the activitics of the Resettlement Administration.
While the projects described below are not an activity of a truly proprietary
nature, their development does have an effect on the fiscal problems of the local
governments concerned.

You may recall that the Administration purchases land for two main types of
projects.  First, good farm land is purchased and developed for selected farmers
in need of rehabilitation. " Ordinarily these projects are described as “resettle-
ment” projects. Second, poor farm land is purchased and developed for forestry,
wrazing, and other similar purposes. On these projects, of course, no one is being
resettled and residents at- the time of purchase are being given an opportunity
of relocating elsewhere. These projects are designated as “land-utilization’
projects.,

T'he purchase of these lands has an effect on the local governments and their
fiscal problems since the lands are removed from the property-tax base as a
result of Federal ownership. It will be seen that if compensation is made to
local governments because of such ownership, the problem is different for the
two types of projects.

For the resettlement projects the local governments must supply the ordinary
public services, such as education, protection of person and property, road
upkeep, ete. For land-utilization projects, because of the reduction or elimina-
tion of settlement, the need for such public services is lessened, or in some cases
entirely removed, and the costs of local government correspondingly reduced.

Legislation treating compensation for projects on which people are settled is
now in effect. As Mr. Woolf indicates on page 3 of his letter, it Is provided that
the Resettlement Administration may, upon request of taxing units concerned,
enter into an agreement whereby payments in lleu of taxes are made for services
supplied for the benefit of “any resettlement project or any rural rehabilitation
project for resettlement purposes.”

Contracts for such payments have been concluded and payments have been
made in a number of States, and negotiations for other agreements are being
carried on. Payments made are usually equivalent to the amount of the property
taxes that would have been levied In case the property were taxable.

With regard to land-utilization projects, the administration recognizes the
necessity of preventing undue hardships to the local governments concerned,
and it is making studies of many representative projects with the view of
determining their effect on the local governments,

In some cases it is found that the development of these projects results in
material benefits to the communities in which they are located. For example
some of the lands purchased for these projects were chronically tax delinquent.
As the residents thereon located elsewhere and the cost of roads, schools, and
other public services was thus reduced, the net effect was a saving to the local
governments concerned. In other instances, projects are to be transferred to
other agencles for administration, these agencies now being subject to laws
providing for compensation to the States, such as the Forest Service, Some
projects are to be turned over to the States, to be administered by them for the
benefit of their citieens. However, the whole question of costs and benefits to
local governments is being given careful consideration by the Resettlement
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Administration. There are a number of Federal agencies purchasing land for
purposes similar to those of the Land Utilization Division of the Resettlement
Adiinlstration. For this reason, uniformity of policy with respect to similar
classes of land needs also to be considered, and we are working with these
other agencles towurd that end. Progress is being made and we hope shortly
to have an equitable solution of the problem to suggest.
We trust that this letter supplies the information you have requested.
Sincerely,
H., A, WavrvAcE, Secretary.

——————

GENERAL ACCOUNTING OFFICE

GENERAL AccoUunTIiNG OFFICH,
Washington, May 12, 1937.
Ion. Carr, HAYDEN,
United Statcs Senate,

My Drear SenaTor: I have your letter of May 10, 1937, with enclosure, rela-
tive to the request of Charles Woolf, Phoenix, Ariz., that Congress enact suit-
able legislation to allow the States to tax Kederal agencles performing pro-
prictary or nongovernmental functions according to or measured by their net
fucome.

Your letter and enclosure will be given prompt attention and I shall be
pleased to advise you further with reference thereto at a later date.

Sincerely yours,
R. N. Evuriorr,
Acting Comptroller Qencral of the United States.

GENERAL AccoUNTING OFFICF,
Washington, May 19, 1937.
Hon, Caxrr, HAYDEN,
United States Senate,

My Drar Senaror: Recelpt was acknowledged May 12 of your letter of
May 10, 1937, as follows:

“Herewith is a copy of a letter I have received from Mr, Charles Woolf,
of Phoenix, Ariz, in which he makes a detailed statement of the statutory
background of the varlous Iederal agencles now performing proprietary or
nongovernmental functions in the several States. Mr, Woolf urges that Con-
gress ennet sultable legislation to allow the States to tax these instrumentali-
ties insofar as thelr operations are of a proprietary nature according to or
measured by their net income, us is now provided by law as one way in which
the States may tax national banks,

“I shall appreciate it if you will direct that a careful study be made of
this whole question with particular attention to the issue presented by Mr.
Woolf as it affects the various Federal lending agencies to which he refers.

“It seems to me that Congress might very properly give consideration to the
fundamental question ralsed by himm as to unfair competition with private
enterprise by Federal agencies or instrumentalities which are untaxed or only
partially taxed by the States.”

The Federal agencies referred to by Mr. Woolf in his letter of December
14, 1936, to you, include: (1) agencies of the United Stales not under any of
the executive departments but functioning as a part of the constitutional execu-
tive branch of the Government, such as the Federal Housing Administration
and the Farm Credit Administration; (2) the Government-owned and con-
trolled corporations created (a) by the Congress, such as the Reconstruction
I'inance Corporation and Federal Joint Stock Land Bank; or (b) under State
lnws pursuant to authority granted by the Congress; or (¢) organized by
private partles under State laws and whose capital stock was subsequently
purchased by the United States; or (d) corporations organized under State
laws by administrative oflicials of the United States without any express
statutory authority, which would’ include the RFC Mortgage Co., the -Com-
moidity Credit Corporation, the Export-Import Banks, and many others.

These Government-owned and controlled agencies are not to be confused with
national banks, Federal credit unlons, and eome railroad companies which
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have been ckartered pursuant to_Federal statutes, but are privately owned and
operated for private profit. As to these latter the Federal Government has
glven its statutory consent to their taxation by the States as mentioned by
Mr. Woolf, generally subject to the requirement that the taxes be not dis-
criminatory as between such agencies and similar privately owned businesses
operating in the respective States.

As you know, the immunity of Federal agencies and instrumentalities from
State taxation and the immunity of State agencies and instrumentalities en-
gaged in governmental functions from Federal tuxation are not matters of
express provisions in the Ifederal Constitution. Such immunity from taxation
is based on the doctrine of implicd power first stated by the Supreme Court of
the United States in McCulloch v. Maryland (4 Wheat. 316). As stated by that
court in Indian Motocycle Co. v. United States (283 U, 8. 570, 576) ;

“It is an established principle of our constitutional system of dual govern-
ment that the instrumentalities, means, and operations whercby the United
States exercises its governmental powers are exempt from taxation by the
States, and that the instrumentalities, means, and operations whercby the
States exert the governmental powers belonging to them are equally exempt
from taxation by the United States. This principle is implied from the inde-
pendence of the National and State Governments within their respective spheres
and from the provisions of the Constitution which look to the maintenance of
the dual system (Collector v. Day, 11 Wall, 113, 125, 127; Willcuts v. Bunn,
282 U. 8. 216, 224-225). Where the princliple applies it is not affected by the
amount of the particular tax or the cextent of the resulting interference, but is
absolute (3cCulloch v. Maryland, 4 Wheat. 316, 430; United Statcs v. Balti-
more & Ohio R. Co., 17 Wall, 322, 327 ; Johnson v, Maryland, 254 U, 8. 51, H3-56;
Q@illespie v. Oklahoma, 257 U, 8. 501, 505; Crandall v. Ncvada, 6 Wall, 35,
44-46). ‘

“QOf course, the reasons underlying the principle mark the limits of its range.
Thus, as to persons or corporations which serve as agencles of government,
National or State, and also have private property or engage on their own
account in business for gain, it is well settled that the principle does not extend
to their private property or private business, but only to their operations or acts
as such agencies; and, in harmony with this view, it also has been held where
a State departs from her usual governmental functions and ‘engages in a busi-
ness which is of a private nature,” no immunity arises in respect of her own or
her agents' operations in that business. While these decisions show that the
smmunity does not extend to anything lying outside or beyond governmental
functions and thelr exertion, other decisions to which we now shall refer show
that it does extend to all that lies within that field.”

The suggestion contained in the letter of December 14, 1936, from Mr. Woolf,
and mentioned in your above-quoted letter, as to State taxation of certain.-Fed-
eral instrumentalities would appear proper with respect to activities falling
within the second paragraph of the above-quoted extract from the opinion in
the Indian Motocycle Company case; that is, there should be no immunity when
the agency or Instrumentality of the United States is engaged in “anything
lying outside or beyond governmental functions”, and that the Congress might
well give consent to their taxation by the States in such instances on the same
basis as similar privately owned business is taxed in such States.

Mr. Woolf has stated in his letter of November 14, 1936, that:

“* ® % qunless there is some reason which I cannot conceive, it seems to
me that common Justice demands that every activity of a proprietary nature
engaged in by government, whether that government be the United States or
any State, county, or municipality, should bear some fair proportionate part of
the local burden of taxation for the simple reason that the governmental agency
engaged In such proprietary business has all of the beneflts of local government
that are accorded to any individual or business institution by local govern-
ment, They all participate in and have the benefits of all local public services
and instrumentalities—the courts, the police, and public improvements of every
kind. These considerations seem to me to fully justify an excise tax based
upon or measured by the net income of all these governmental activities of a
proprietary nature, as well as an ad valorem tax upon any real property
owned or possessed by such agency, * * "

However, the matter i8 not as simple as it would at first appear, because of
the uncertainty as to what constitutes “governmental functions” or “activities
of a proprietary nature.” The Supreme Court of the United States pointed
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out in an opinion of March 15, 1037, in Brush v. Commissioner of Internal
Revenuc {31 U. 8. Law Edition 443, 453) that there was probably no tople of
the law in respect of which the decislons of the State courts are in greater
conflict and confuston than that which deals with the differentiation between
the governmental and corporate powers of municipal governments and that:

“The phrase ‘governmental functions’, as it here is used, has been qualified
by this court in a variety of ways. Thus, in South Carolina v. United States
(199 U. 8. 437, 461, 50 1. ed. 261, 268, 26 S, Ct. 110, 4 Ann. Cas. 737) it was
suggested that the exemption of State agencies and instrumentalities from
Federal taxation was limited to those which were of a strictly governmental
character, and did not extend to those used by the State in carrying on an
ordinary private business. In Flint v. Stone Tracy Co. (220 U. 8. 107, 172,
55 L. ed. 389, 421, 31 8. Ct. 342, Ann, Cas. 1912B, 1312) the immunity from
taxation was related to the essential governmental functions of the State. In
Helvering v, Powers (203 U. 8, 214, 225, 79 L. ed. 201, 295, b5 S, Ct. 171) we
snld that the State ‘cannot withdraw sources of revenue from the Federal
taxing power by engaging in businesses which constitute a departure from usual
governmental functions and to which, by reason of their nature, the Federal
taxing power would normally extend.! And immunity {s not established be-
cause the State has the power to engage in the business for what the State
concelves to be the public benefit, Ibid. In United States v. California (207
U. S, 175, 185, R0 L. ed. 567, 573, 66 S. Ct. 421) the suggested lmit of the
Federal taxing power was in respect of activities in which the States have
traditionally engaged.”

The sald Brush case was concerned with the claimed immunity from Federal
taxation of the incowne of a chief engineer of the bureau of water supply of
the city of New York and that case may be compared with the case of Pcople
of the Ntate of New York cxr rel Rogers v, (Qraves et al., decided January 4,
1037, by the Supreme Court of the United States (81 U. 8. L. ed. 202, 207)
where there was involved the claimed immunity from State income taxation of
the salary pald by the Panama Railroad Co. to its general counsel. There was
a dissenting opinion in the Brush case by Mr. Justice Roberts, concurred in by
Mr. Justice Brandeis, where the subject was examined in the light of present-
day conditions.

You will understand, of course, that the property, and so forth, of Federal
agencies and instrumentalities is not only exempt from- State taxation except
where Federal consent has been speeifleally given in statutes to that effect
and that similar State agencies and instrumentalities engaged in the per-
formance of governmental functions are exempt from Federal taxation, but
the salaries of oflicers and employees of Federal agencies and instrumentalities
are exempt from State taxation and the salaries of State agencies and instru-
mentalities are exempt from Federal taxation, the exemption belng. based as
stated upon-the principle applied in McCulloch v, Marylund (4 Wheat, 318),
1n other words, the scope of the problem is broader than as stated in the
letter of December 14, 1088, from Mr, Woolf; there belng involved not merely
State taxation of instrumentalities and agencies of the Federal Government,
but State taxation of the salaries of officers and employees of such Federal
instrumentalities and agencies and reciprocal Federal taxation of similar State
jnstrumentalities and agencies and the salaries of the officers and employees
thereof.  Attention is particularly invited to the statement of Mr., Justice
Roberts in the cited Brush case that the “claimed exemption in that case may
well extend to milllons of persons (whose work nowise differs from that of
their fellows in private enterprise) who are employed by municipal sub-
divisions and districts throughout the Nation.”

There appears unfairness in the Federal Government giving {ts statutory
consent to State taxatlon of Federal agencies and instrumentalities engaged
in what Mr. Woolf terms activities “of a proprietary nature” in the absence
of corresponding consent of the States to Federal taxation of State instru-
mentalities and agencles and the salaries of employees thereof, The immunity
from taxation has been, and {s, a reciprocal arrangement derived from the
implied powers of the Iederal Constitution and any -withdrawal of such im-
munities likewise should be a reciprocal one, Also, any such withdrawal should
be of some classification other than that of “governmental functions” for the
reason—as pointed out by the Supreme Court of the United States in the alove-
quoted extract from {its opinion in the Brush case—such a classification has
led to much doubt and confusion In the law and the phrase “proprietary nature”
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does not add to the clarification thereof. Possibly to meet this problem any
withdrawal of immunity from taxation should be by a specific enumeration
in a statute or statutes of the particular agencies and as to their particular
property or incomes which may be subject to State taxation,

It 18, of course, a question of policy for the determination of the legislative
branch of the Federal Government as to the action, if any, which should be
taken either in the matter of discontinuing or curtailing such Fedecral non-
governmental activities or in the matter of withdrawal of immunity from
State taxation of particular Federal administrative agencies and whether
such withdrawal of immunity as to the various States should be made de-
pendent upon the withdrawal of immunities from Kederal taxation of State
agencies and instrumentalities and their employees, but undoubtedly the
problem i8 a very serious one and growing more so each year with the ex-
pansion of both Federal and State governmental activities into flelds not
strictly governmental or sovereign in character, and one with respect to which
this office is not prepared to offer or suggest a solution.

Sincerely yours,
R. N. EruioTT,
Acting Compiroller General of the United States.

FEDERAL RESERVE SYSTEM

BoARD oF GOVERNORS OF THE FEDFRAL RESERVE SYSTEM,
Washington, February 24, 1937.
Hon. CArL HAYDEN,
United Stutes Senate, Washington, D, O.

DeAr SevaToR HAYDEN @ At the request of Chalrman Eccles, I am replving to
your letter to him dated January 18, 1937, regarding the question of the desir-
ability of Congress enacting legislation to permit the States and their political
subdivisions to tax Federal instrumentalities insofar as their operations are of
a proprietary nature, Hnclosed with your letter was a copy of a letter from
Mr, Charles Woolf, Phoenix, Ariz., submitting certain data regnrding a number
of Federal agencies which he believes are doing more or less business of a
proprietary nature in Arizona. Mr. Woolf expresses the view that these Fed-
cral agencies should be made subject to State or local taxation, or both, on
their proprietary business, and states that by proprietary business he means
business such as is usually engaged in by persons and corporations as distin-
guished from duties and sactivities that are essentially governmental in
character.

Careful thought has been given to this matter, and it is the opinion of the
Board of Governors thut Federal Reserve banks should not be brought within
the scope of such legislation, since they do not exercise proprietary functions
und do not come into competition with private enterprise,

Among the more important functions of the Federal Reserve banks are the
holding of the reserves of member banks, the making of discounts for and
advances to member banks, the furnishing of an elastic currency in the form
of Federal Reserve notes, the providing of a national system for the clearing
and collection of checks, the conduct of open-market operations with the view
of accommodating commerce and business and with reference to their effect on
credit conditions, and the performance of many important fiscal agency func-
tions for the Federal Government. It {8 manifest that the performance of
these functions does not constitute the doing of a proprietary business which
should be the subject of State or local taxation,

In addition to the functions mentioned above, the Federal Reserve banks have
nuthority under the provisions of the last paragraph of section 13 and the pro-
visions of section 13b of the Federal Reserve Act to perform certain functions
which, upon first impression, might possibly be thought to counstitute a pro-
prietary business. However, a thorough study of the qualifications which cir-
cumseribe the authority granted in these sections, and, more especially, an
examination of the actual functioning of the Federal Reserve banks under
these provisions of the law, will demonstrate that the activities of the Federal
Rewerve banks under these sections are not in competition with private enter-
prise and do not constitute the carrying on of a proprietary business,
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Under the provisions of the last paragraph of section 13 of the Federal
Reserve Act, which was added by the Emergency Banking Act of March 9,
1933, the Federal Reserve banks may make loans to individuals, partnerships,
and corporations on the securlty of direct obligations of the United States,
These loans way be made for periods not in excess of 90 days and must be
mnde at rates which are subjeet to the review and determination of the Board
of Gaovernors of the Federal Reserve System,  The total amount of loans which
the Federal Reserve banks made under the authority of this provision during
the yeurs 1835 and 193¢ was $5,000, and the amount outstanding on December
31, 1036, the Inst date for which figures are available, was only $1,000. The
purpose of this provision of the law was to enable the Federal Reserve banks
te make andvances to individuals and corporations for pay-roll and other neces-
sary purpoces at a time when the commeccinl banks of the country were closed.
With the passing of this emergeney little use was made of this authority.

Under the provisions of section 13 b of the Federal Reserve Act, which was
added by the act of June 19, 1934, Federal Reserve banks may make loans for
pertods not exceeding 6 years to established industrial or commercinl busi-
nesses.  However, the law provides that such loans may be made only “in
exceptional circumstances”, when it appears that the borrower “Is unable to
obtain requisite flnancial assistance on a reasonable basis from the usual
sources.” As yon are no doubt aware, the authority contained in section 13 b
of the Federal Reserve Act was granted for the purpose of enabling the Fed-
eral Reserve banks to supply a credit need which it was felt was not being
supplied by banks or other private finanelal institutions, and not to enable
Federnl Reserve banks to compete with sueh institutions. In accordance with
the regnirements of the lnw, the Federal Reserve banks have scernpulously
avolded the making of loans which the horrower could obtain from the usual
sources and have made advances under this section to commereial and indus-
trial businesses only in cases where banks and other insHintions were unable
or unwilling to make the reguisite advances, The volume of advances belng
made under this section is comparatively small at the present time and s
rapidly declining. The lnw also provides that the Federal Reserve banks shall
have power to extend eredit to any bank or other financing institution for
periods not exeecding 5 vonrs on the seearity of obligations of such institutions
fssued for the purpose of providing working capital to established industrial
or commereinl businesses, but it is believed to be clear that this authority does
not fuvolve n proprietary function.

It is essential to keep in mind that the Reserve banks are not operated for
the purpo=e of making proflits, cither for the Reserve banks themselves or for
the member banks who own the stoek of the Reserve banks. They are the
pgencies through which national eredit policies arve effectunted.  The law re-
auires that discount rates of Federnl Reserve banks be fixed with a view to
accommodating commerce and businesg, nand that open-market operations of
the Federal Reserve banks be governed with a view to the same conslderations
and with rezard also to the bearing of such operationg upon the general credit
situation of the country. The Federal Reserve banks are, therefore, conducted
for publte eather than private purposes.

Even when they are not enlled upon to extend eredit to thelr member banks,
the Federal Reserve banks render countlzzg datly services to the public and to
the Government. For {nstance, during the ecalendar vear ending June 30, 1936,
the Federal Reserve banks colleeted free of charge checks amounting to
L21R.000,000,000 and, ax flsenl agents of the Government, handled the issue,
redemption. and exehange of Government obligntions amounting to more than
SOT.O00, 00,000,

Moreover, Federal Reserve banks act as depositaries and flscal agents of
the United States and in this capacity perform many services which are
of great value (o the Government. Sinee 1920 they have carried on the
functions of the former subtreasuries which were abolished by law in that
vear.  As depositaries and fiseal agents of the United States they malntain
acconnts for the Treasurer of the United States, collect checks deposited for
the credit of the ‘I'reasurer, eash checks of Government disbursing officers,
act for the Trensnry and other governmental agencleg In the flotation of new
fesues of seeurities, redeem bonds and coupons of the Government, and per-
form many other gimilar services, The flseal agencey functions of the Federal
Recorve banks Inelude also the handling of securities and the disbursement
of funds for such institutions as the Reconstruction Finance Corporation, the
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¥ederal Deposit Insurance Corporation, the Home Owners’ Loan Corporation,
the Federal Home Loan banks, the I'arm Credit Administration, the KFederal
Land banks, the Federal Farm Mortgage Corporation, the Federal Interme-
diate Credit banks and other governmental agencies, Those agencies could
not. have been placed into operation 30 quickly nor could they have functioned
80 economically and efficiently had it not been for the flscal machinery of the
Federal Reserve baunks already in existence.

Since its enactment in 19183 the Federal Reserve Act has provided that
Federal Reserve banks, including the capital stock and surplus therein and
the income derived therefrom, shall be exempt from Federal, State, or local
taxation, except taxes upon real estate. This exemption from taxation was
enacted by Coungress In recognition of the fact that the functions of the Ifederal
Reserve banks ave governmental rather than proprietary in nature and it iy
respectfully submitted that there has been no change in the situation which
would make advisable the removal of this protection from these banks, which
at present constitute one of the most effective and economical agencies serving
the United States Government and its Instrumentalities in the handling of
fiscal operations and in effectuating national credit policies.

As you requested, a carbon copy of this letter is enclosed. It is hoped that
the above discussion will be of assistance to you in this matter and that you
will feel free to call upon us at any time when you think we may be of
assistance.

Yery truly yours,
‘ CresTtrrR Morriry, Sceretary.

———————

FEDERAL HOUSING ADMINISTRATION

Feperar HoUSING ADMINISTRATION,
Washington, January 22, 1937,
ITon. CARL IIAYDER,
United States Senator, Washinglon, D. C.

My Deag SENATOR HAYDEN : Under date of January 18 you addressed a letter
to me which enclosed copy of a letter received from Mr. Charles Woolf, attorney
ut lnw, Phoenix, Ariz., in which he makes n detailed statement of the statutory
background of the various Federal agencies now performing proprietary or
nongovernmental functions in the several States. ,

You stated you would appreciate it if T would direct that a careful study
be made of this whole question, with particular attention to the issue presented
by Mr. Woolf, as it affects the Federal Housing Administration. This involves
n fundamental question relating to the possibility of unfair competition with
private enterprise by Federal agencies or instrumentalities which are untaxed
or are only partially taxed by the States.

1 will be very glad to have such a study made and will communicate further
with you as soon as possible,

Yery truly yours,
StewART McDoxawn, Administrator.

Fepriran TousING ADMINISTRATION,
Washington, Fcebruary 2, 1937.
ITon. CAry fTAYDEN,
United Staies Senate, Washington, D. O.

My Dear SENATor HAYDEN : Further reference is made to your letter of Jan-
uary 18, enclosing copy of a letter received by you from Mr. Charles Woolf, of
Phoenix, Ariz., urging that Congress enact suitable legislation to allow the
States to tax the various Federal agencies Insofar as their operations are of a
proprietary nature “according to or measured by their net income.,” You sug-
gested that 1 have a careful study made of this question as it affects the Fed-
eral IHousing Administration,

It does not seem to me that the Federal Housing Administration could be
affected one way or the other under the present leglslative set-up, for the rea-
son that it has no net income and never will have unless the law is changed.

The Natlonal Housing Act, ns amended, provides for the issuance of deben-
fures guaranteed as Lo principal aud interest by the United States, In exchange
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tor the coaveyance of foreclosed properties. The Administration receives these
properties and holds them until such time as they can be disposed of in a satis-
factory manner. Should the proceeds of such properties exceed the amount of
the debentures, certificate of claim, and necessary expense of holding and dis-
posing of the property, the excess must, according to law, be returned to the
original mortgagor and the Federal Housing Administration may in no way
derive a proflt from these transactions.

8o far as coucerns the general reinsurance fund which 1s created by the Na-
tional Housing Act, all earnings whatsoever must, by the provisions of the ex-
isting law, be credited to the account of this fund. 'This means that all income
must be credited to the fund and the result of the handling of this fund is that
any excesg over and above the operating expenses of the Administration must
ultimately be disbursed or credited to the mortgages which make up the various
mortgage groups, and either returned in cash to the original mortgagors, or
applied to ligquldate the mortgage in advance of the stipulated maturity date.
By reason of this, all income of this Administration over and above its operating
expenses must be held for the henefit of the mortgage groups and must ultl-
mately be applied for the benefit of the same, and there is no net income and
cannot he as the law now reads. :

All foreclosed properties which are conveyed to this Administration pay the
regular and usual real property taxes at all times, including the period during
which they are held by this Administration.

For the purpose of its own operations, and by way of permanent ownership
for {ts own account, the Federal Housing Administration owns no real property
of any kind.

From this, you will sce that this Administration is a nonprofit administration
simllar to corporations created by the various States as nonprofit corporations,

Yours respectfully,
STEWART McDoNALD, Administrator.

RECONSTRUCTION FINANCE CORPORATION

RECONSTRUCTION FINANCE CORPORATION,
Washington, February 1, 1937.
Hon. Qazgr IAYDEN,
United Staics Senate, Wasghington, D. C.

Dear SeNATOR HAYDEN: I have your letter of January 18, 1937, together with
the enclosed copy of a letter from Mr. Charles Woolf, of Phocnix, Ariz., in
which it s suggested that Congress permit each of the 48 States to levy a tax
upon Government corporations for the privilege of doing business within its
boundaries, the tax to be measured by net income,

I shall be glad to express my views on this subject insofar as they affect
the Reconstruction Finance Corporation.

1. At the outset, 1 should like to emphasize that the Reconstruction Finance
Corporation is not operated for profit. This was recognized by the Supreme
Court in Baltimore National Bank v. Maryland State Taw Oommission (297
U. 8. 209, 211). Whatever income it has represents, for the most part, the
difference between what it pays for money borrowed from the United States
Treasury and what it recelves In return., The present spread between inter-
est paid and Interest recelved 1s approximately three-fourths of 1 percent, Qut
of this spread the Corporation pays its administratlve expenses, which have
averaged approximately one-half of 1 percent since the organization of the
Oorporation. The balance is being reserved to cover losses that are inevitable
in operating such an emergency corporation on the large scale on which it is
operated.

D‘S. I understand that, as a matter of tax law, we are not “doing business”
in 22 States, tncluding Arizonn, in which we do not maintailn agencies. In
those instances our business is being handled by agencies in neighboring States,
Therefore, even If Congress walved our governmental Immunity from taxation,
22 States could not tax the Corporation for the privilege of doing business,
See Fleteher on Corporations, volume 18, section 8804; and opinion of the
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Attorney General of Arizona, summarized in the Corporation Trust Co.'s What
Constitutes Doing Business (1934), page 12,

Consequently, under Mr. Woolf's proposul it would seem that while the 28
States in which we do business might be able to tux this Corporation on the
basls of net profit resulting from loans made to citizens of all the 48 States,
yet the other 22 States in which we do not do business would not receive any
taxes from this Corporation by reason of net profit arising from loans to their
residents.

Kurther, since the sums paid by this Corporation for taxes would diminish
the Federal revenue by a corresponding amount, the deficliency would ultimately
have to be made up by Federal taxpayers in all States. This means that the
Irederal taxpayers residing in Arjzona and the other 21 States in which we
do not do business would in effreet be contributing revenue to the remaining
2¢ States in-which they do not reside.

3. Mr. Woolf also seems to believe that by permitiing the States to tax
Government agencles in the manner urged, unfair competition by such agencies
with private capital will be eliminated.

This objective assumes the existence of such unfair competition, apparently
on the theory that all institutions which lend money necessarily compete with
one another, a contention which the Supreme Court rejected in First National
Bank of Shrcveport v. Louisiana Tad Commission (2890 U. S. 60).

The fact is that this Corporation does not compete with private capital,
We have advanced moneys to horrowers only when private capital was not
available at reasonable rates, and we have declined applications when we have
found that the funds could be obtained from private sources.

The Committee on Banking and Currency of the House of Representatives
recognized this fact in stating:

“The Reconstruction Finance Corporation has not replaced existing capital;
it has supplied additional capital and then only when funds were not available
from private sources” (H. Rept. 2189, 74th Cong., 2d sess.).

An examination of the list of our loans as set forth in our quarterly reports
to Congress, in the light of economic conditions during the period when they
were made, will make It even more evident that our policy has been to co-
operate, not to compete with private capital.

4, Finally, Mr. Woolf's proposal would complicate the oper.tion of this
Corporation's affairs and increase administrative costs, Aslde from extensive
changes in our bookkeeping system that would be needed to allocate our income
and expenses to each individual State, the question of State tax savings might
enter into the determination of many questions of policy. For instance, to
simplify procedure and avoid taxes, it might be found advisable to curtail local
service by discontinulng fleld ofllces and centralizing administration in
Washington.

In view of the foregolng it seems to me that it is not feasible to apply
Mr, Woolf’s suggestion to this Corporation, ,

With best wishes,

Sincerely yours,
Jesse Jones, Ohairman,

m———

HOME OWNERS’ LOAN CORPORATION

FroreAL HoMe LoAx BANK Boaxp,
Washington, January 19, 1987.
Hon. Cart. HAYDEN,

United States Senate, Washington, D, O, -

My Dpar SENATOR: I have before me your letter of January 18 including a
letter from Mr, Charles Woolf of Phoenix, Ariz, in which you request our
opinion concerning the enactment of suitable legislation to allow States to tax
certain of the Federal instrumentalities.

This matter is being referred to our legal department. As soon as I have
the benefit of their advice, I shall be glad to communicate with you further.

8incerely yours,
JoHN H. FAHEY, Ohairman,
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FEDFRAL HHoME LLOAN BOARD,
Washington, IF'cbruary 11, 1937.
Hon. OARL, HAYDEN,
United Slates Senate, Washingtlon, D. O.

My DraAr SkNATOR: 1 have your letter of January 18, 1037, and the enclosed
copy of the letter from Mr. Charles Woolf, Pitle and Trust Bullding, Phoenix,
Arlz., on the subject of tuxution of agencles of the Federal Government per-
forming proprictary or nongovernmental functions in the several States.

Mr. Woolf has ralsed with you a most difficult problem, as all of us know.
The section of the Federal statute dealing with the taxation of the national
banks has been the subject of extensive discussion, both in Congress and out
of Congress, and that scction was changed only a few years ago to the prescent
basis, which appears to be more acceptable than the former basis. It appears
that the reason why the present statute for the taxation of national banks was
adopted, and Is more acceptable, iy that it gives the liberty to the States of
taxing national banks in any one of four different ways; and, theretore,
different States ean more nearly apply their own theory of taxation to national
banks,

I agree that when the Government, national, State, or local, undertakes to
perform a business function which comes in competition with private business,
the agency carrying on such function should pay reasonable taxes, all things
consldered,

We have endeavored in our recommendations to Congress substantially to
tulke this position. Home Owners' Loan Act of 1933, section 4 (¢), provides:
“x % any real property of the Corporation shall be subject to taxation to
the same extent, according to its value, as other real property is taxed.”

Home Owners’ Loan Corporation was organized as a relief agency, and its
relief, as you know, extended not only to individual home owners with whom
it was primarily concerned, but also to the relief of financial institutions holding
frozen mortgages, and to the relief of State, county, and local taxing authori-
tles as well,  The Corporation paid more than $228,4563,000 in back taxes to
Stute, county, and Joeal taxing authorities in connection with the closing of its
lonns, and for the account of its borrowers. It s concerned, of course, to see
to it that all such taxes are puid from time to time on all of these properties
on which it holds loans. It pays taxes, as is indicated above, on all the
properiy it owns. We belleve that this is a reasonable tax basis, all things
consldered, for the Corporation,

Federal savings and loan assoclations are subject to tax on the same basis
as similar institutions operating under State charter are subject to tax by
the States, and this appears to be a reasonnble basis. ‘

Therefore, while in general agreement with the proposition that all business
organizations ought to be taxed en a reasonable basls, I recognize the great
difficulty you have in dealing with the problem.

We feel that the basis of taxation of IIome Owners' Yoan Corporation and
Federal savings and loan assoeclatlons, which are the only two agencles undor
the direction of this Board dolng business in the State of Arizona, is sub-
stantially a fair basis of taxation, although recommendations for slight changes
in wording may bhe necessary to meet particular problems.

Yery truly yours,
Joa~x H. FAHEY, Ohairman.

TENNESSEE VALLEY AUTHORITY

TENNESSEE VALLEY AUTHORITY,
Knozvllle, Tenn., January 21, 1937,
Tlon. CArL YTAYDEN,

United States Scnate, Washington, D. O.

My Drar SENATOR Havpen: In Dr. Morgan's absence I am acknowledging
receipt of your letter of January 18 and a copy of Mr. Woolf's inquiry to you
concerning taxation by the States of Iederal agencles which perform proprie-
tary or nongovernmental functions in the States. We shall be glad to bring
your letter to the Chalrman's attention when he returns to Knoxville.

Sincerely yours,
WALTER KAHOE,
Assistant to the Chairman.
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TENNESSEE VALLEY AUTHORITY,
Knozville, Tenn,, January 27, 1937,
Hon. Carr, HAYDEN,
United States Senate, Washington, D. C.

DeArR SeENATOR IHAYDEN: Your letter of January 18, concerning taxation
by the States of FKederul agencies which perform proprietury or non-
governmental functions, was waliting for me when I returned to the oflice.
This iy a matter which involves Board policy, and the answer to your
inquiry is awaiting considcration by the Board. We hope to send you a
detailed reply before long.

Sincerely yours,
ARrTHUR K. MORGAN,
Chairman of the Board.

TENNFESSER VALLEY AUTHORITY,
Knoxville, Tenn., Fecbruary 16, 1937,
Hon. CARL HAYDBN,
United States Senate, Washington, D. O.

DEAR SENATOR HavpeEN: T'his is In further reply to your letter of January 18
enclosing a copy of Mr, Woolf’s inquiry to you concerning taxation by the States
and lesser political units of Federal agencies operating within their boundaries.
This problem s one that has received considerable study, not only by this
agency but also on behalf of all Federal agencies, by the committee appointed
by the President on December 17, 1935, This committee, composed of the
Attorney General, the Sccretary of the Preasury, and the Acting Director of the
Budget, was to study the problem arising from the acquisition of real property
by the Federal Government, and the consequent loss of tax revenues by the
States and other politieal units because of the exemption of such property from
State and loceal taxation, The Tehnessce Valley Authority has been cooperat-
ing with this committee in supplying information concerning the Authority's
operations in the valley, and we understand that its report will be forthcoming
in the very near future.

Your inquiry, however, goes further and questions the advisability of taxing
Federal “Instrumentalities insofar as their operations are of a proprietary
nature according to or measured by their net income.” Since you dircet atten-
tion particularly to the ‘Lennessce Valley Authority’s making such a study,
your statement assumes that the activities of the Authority are of a proprietary
nature, With this assumption I cannot agree. Our sales of electricity amount
only to a disposition of the Government’s property genernted at constitution-
ally built dams, which sales were held to be a constitutional or governmental
function in the case of Ashwander, ¢t al. v. Tennessee Valley Authority, et al.
The cnse of Souch Oarolinag v. United States (199 U, S. 439), decided that when
a State engaged in a proprietary business itg activity in this regard might be
taxed by the Federal Government, But the converse of this proposition that
the Federal Government can he taxed by a State has never been decided, pre-
sumably beecause the Federal Government is one of delegated powers and
accordingly any activity within those delegated powers involves the exercise
of governmental powers.

There remains, of course, the problem of whether the Federal Government
voluntarily should make contributions to the loenl governments when carrying
on its functions within the borders of a State. Section 13 of the Tennessece Val-
ley Authority Act, providing for payments of a certain percentage of the
gross revenues from power generated in the States of Alabama and Tennessee,
seems to he a provision somewhat along the lines you suggest. I understand,
however, that there was considerable opposition to even this provision, since
it was felt by some that the States in this arca were benefiting substantially
from the Federal Government's expenditures on behalf of the Authority and
were not equitably entitled to payments in lieu of taxes in addition, Although
you may feel that this provision should be enlarged or extended in its applica-
tion, you will note that Congress has already committed the Authorlity to the
principle of making contributions based on gross revenues from sales of power
to the States of Tennessee and Alabama,

The Authority has been disturbed with the problem of actually depriving the
local governments of tax revenues, which deprivation wasg brought about di-
rectly through the Federal Government’s activities, For example, the taking
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of land for reservoirs and reservations, and the purchase of electrical facil-
itles from private utilities, have caused a reduction of State and county tax
revepues. Our studies of the problem of the taking of real property have
heen directed along the liues of cooperating with and furnishing information
to the President’s committee mentioned above. On the question of removing
vlectrical property from taxation, however, we have devised the plan of selling
the properties so acquired to local cooperative assoclations incorporated under
State lnw and subject to State and local taxation. Under such a plan, States
and other political units not only rccelved all of their tax revenues from such
property, but in addition are the beneficiaries of the Federal Government's
auctivities in that particular area,

The Tennessee Valley Authority will continue its work with the committee
studying this question, and I feel that, because of such cooperation, it would
bhe inadvisable for the Authority to direct a separate study along the same
line. However, if there is any further information which you desire about the
Authority’s activities along this line, I will be glad to supply it.

In accordance with your request, I enclose a copy of this reply.

Sincerely yours,
ArTHUR E. MORGAR,
Ohairman of the Board.

ELECTRIC HOME AND FARM AUTHORITY

Evecrreic HoME AND FARM AUTHORITY,
Washington, May 7, 1987.

Hon. CAnr ITAYDER,
United States Senate, Washington, D. O,

DrEAR SeNATOR HAYDEN: Thisx will acknowledge receipt of your letter of
April 28, 1937, with reference to the proposal of Mr., Charles Woolf, of Phoenix,
Ariz, that Congress enact such legislation as will permit each of the States
to levy a tax upon Government corporations which are doing business within
the respective States,

It is not believed that the activities of Electric Home and Farm Authority
have relation to or are affected by the proposed legislation. Electric Home and
Farm Authority operates as a nonprofit inance company, discounting those con-
tracts submitted to its oflice in the District of Columbia which represent the
conditional sale of electric appliances. So that, as a matter of tax law, the
Authority is pot “doing business” in the States and would he unaffected by
waiver of its governmental immunity. Mr, Woolf may be interested to know
that this Authority has not ns yet engaged in any business transaction with
citizens or flrms of the State of Arizona,

With the above qualifications, my views upon the general terms of Mr.
Woolf’s proposal are fully expressed in the letter to you from Chairman Jones,
of the Reconstruction Finance Corporation, dated February 1, 1037, with ref-
erence to the same subject.

Yery truly yours,
Eumin ScHrAM, President.

RURAL ELECTRIFICATION ADMINISTRATION

Rurar ELECTRIFICATION ADMINISTRATION,
Washington, January 28, 1937.
HTon, OARL, HAYDEN,

United States Senate, Washington, D, O.

My Drar SENATOoR HAYDEN: I discussed with our general counsel your
letter of January 18 and the letter which you enclosed from Mr, Charles
Woolf at PPhoenix, Arlz. The question of the taxation of Federal agencles
performing proprietary functions in-the several States is one that does not
affect our operation. We are a lending agency only and the projects which
we finance are owned and operated wholly by public and private agencies
within the several States.

Yeurs very sincerely,
BMorris L. Cookn, Administrator.
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FARM CREDIT ADMINISTRATION

FARM CREDIT ADMINISTRATION,
Washington, D. C., January 21, 1937,
Hon. CARL HAYDEN,
United States Senate.

My Dpar SEnATOR HAYDEN: I have your letter of January 18, 1937, enclosing
a copy of a letter of December 14, 1936, addressed to you by Mr. Charles Woolf,
of Phoenlx, Ariz., suggesting Federal legisiation to permit a partial taxation by
the States of certain corporate Federal instrumentalities now tax exempt in
their entirety, or nearly so.

I note your request that a careful study be made of the question, with par-
ticular attention to the issue presented by Mr, Woolf as it affects the FFarm Credit
Administration and its various subsidiary and related lending agencles, in order
that you may be in a position to make a suitable reply to his letter.

In accordance with your suggestion, I shall have this matter given careful
attention, and I shall be pleased to send you a further letter discussing Mr.
Woolfl's suggestion as soon as possible.

Sincerely,
W. I. Myers, Governor,

FARM CREDIT ADMINISTRATION,
- Washington, D, C., February 23, 1931,
Hon. CARL HAYDEN, .
Unitcd States Senate.

My Dear SENATOR HAYDEN: In accordance with my letter to you of January
21, 1937, I have had careful consideration given to the suggestions contained
in Mr. Charles Woolf's letter to you of December 14, a copy of which was en-
closed with your letter to me of January 18.

It may be well at tho outset of our conslderation of the proposals made by
Mr. Woolf to note that they are based upon the conception that certain corpo-
rate instrumentalities of the Federal Government are engaged to a large extent
in what he designates as “proprietary business', which he deflnes to mean
“business such as is usually engaged in by persons and corporations as distinct
from duties and activities which arc essentially governmental in character.”

The corporations functioning within the ¥Farm Credit Administration were
organized in every instance to carry out a national and governmental purpose.
The primary reason for their existcnce was in each instance a need for govern-
mental aid in connection with agricultural credits. They are all beyond any
question governmental agencies or instrumentalities. While they may perform
some functions which are similar to the functions performed by private busi-
ness enterprises, it would be impossible to separate their functions and divide
them into two classes (governmental and nongovernmental or proprietary)
because their whole reason for existence was a neced for credits beyond the
power of private capital to supply on termns as favorable as those which could
be offered by the instrumentalities in question. In this connection, since Mr.
Woolf is an attorney, our General Counsel has suggested that he may be inter-
osted in rereading the opinion of Mr. Chief Justice Marshall in the case of
Osborn v. U. S. Bank (9 Wheat. 738, pp. 860, 862, and 867).

If, under its constitutional powers, Congress had provided that a department
or bureau of the Federal Government itself should make the loans which have
been and are being made by the various corporate instrumentalitics mentioned
in this letter, there is, of course, no question but that the States would have
been without any power to impose taxes, since long established principles of
law prohibit the taxation by States of any form of activity carried on by the
Federal Government. This principle extends to corporations which are char-
tered to act as agencles of the Federal Government, The great majority of the
corporations here discussed were organized to relieve the Government from the
burden of financing the entire sum required for the making of the loans. 'They
are enabled to make loans at a much lower rate of interest and on more favor-
able terms than could have been offered hy private investors. By setting up the
various corporate structures the Governinent was relieved of financing the loans
fn their entirety, as the corporations, through the sale of their bonds and
debentures, have been enabled to supplement governmental funds with the funds
of private investors. The working margin of these corporatious is very slight.

8, Docs., 76—1, vol, 15-—~—835
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Should Congress permit the taxation of any of them, it ywould be impossible to
continue to extend credit to borrowers at rates or upon terms nearly as favor-
able us prevail today.

The Government owns the entire capital stock of the Federal FFarm Mortgage
Corporation, which, it will be remembered, was organized to take over the exist-
fng loans nand continue the loaning activities formerty devolving upon the Land
Bank Conimissioner under the provisions of section 32 of the Emergency Farm
Mortgage Act of 1033, 1t also owns the entire capital stock of the Federal
intermedinte credit banks and the production credit corporations. All of
the stock of the reglonal agricultural credit corporations is held by the

teconstruction Finnnee Corporation, whose stock, as you know, is all held by
the United States. The ofticers of the regional agricultural credit corporations
receive their salarvies diveetly from the Treasury of the United States,

The Government also has substantlal stock holdings in the IFFederal land
banks, the Central Bank for Cooperatives, and the banks for cooperatives.
Indireetiy it holds stock in the production credit associntions through the own-
ership of their class A stock which is held by the production-credit corporations,
all of whose stoek is, s I have before indicated, held by the Government.

With the exeeption of national farm loan assoclations and regional agri-
cultural eredit corporations, all of the corporations functioning ander the super-
vision of the Farm Credit Administration are empowered to aet as flseal agents
of the United States Govermment.  However, these loeal cornorations arve i
fact a very necessury ailjunct to the activities of banks and corporations (hat
are specifleally authorized to act as such agents,

As you know, national furm loan assoviations are owned in thelr entireiy by
furmer-borrowers.  T'hey are, however, unique among corporations, since they
do not engage in any business ‘n the ordinary sense of the term, but merely fune
tion for the purpose of strengthening the loans made by the Federal land bank«
through thelr cooperative features and the endorsement of all loans made
through such associntions.  They are, therefore, integral parts of the Farm Loan
System, amd very recently they have been held by the Supreme Court to be
instrumentalities of the United States (The Knor National Farm Loan Associa-
tion et al. v. Phillips, Advance Opinions No, 389, Feh. 1, 1937).

It Will be seen upon n review of the status of the various corporations fune-
ttoning within the Iurm Credit Administeation, therefore, that they are all
very closely altied with the Federal Government. Many are in fact incorporafod
arms of the Government ftself, and all of them are performing governmental
functions,

I think there is a real distinetion between the taxation of the corporations
that I have been diseussing and of national banks, even though the latter -are
alzo Governmend instramentalities. ITn this conneetion, it will he reealled that
natfonal banks are privately owned and operated for profit.  Joint-stock land
banks, atthough they are privately owned, have been held by the United States
Supreme Court to be governmental instrumentalitios (Swmith v, Kausas City
Title and Trust Company, 255 U, S, 180), 1t will be remembered that they have
been in Haguidation since the passage of the Bmergeney Farm Mortgage Act of
1033, Muny of them have progressed very rapidly in thebre Haguidation, and from
the point of view of taxation by RBintes there is very lttle reason (o take them
into neconnt as potentinl revenue factors,

Principles of immunity  from faxation long established and undonubtedly
fumilar to you are founded on a recognition of the sepnrate fields of govern-
mental acetivitios occupled by the Federal Government and the several States
The fmmunity from taxation by the States of corporations established or used
to corry out Federal governmental purposes is ably discussed in an article ap-
pearing in the Iowa Law Review for November 1936, to which you may find it
of Inferest to refer.  IFor your convenience, T am eneclosing a photostatie copy
of this article. Fach Government (State and Federal) is recognized to he with-
out the power to interfere with the operntions of the other carrvied on within s
partienlnr sphere. Insofar as T am aware, there has never heen any general
permission granted by the Federnl Government to the States to tax its aetivi-
ties, ar th activities of corporations chartered to carry out governmental poli-
cles (nlthough Hmited permission to tax confined Inrgely to renl estate has heen
given) and the snme statement is true with respect to legislation by the States.

For the foregolng reasons I do not favor any Federal legislation which
would permit additional taxation by States of the governmental instrumentall-
ties functioning under the supervision of the I'arm Credit Administration.

Sincerely,
W. I. MyeRrs, Governor,
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(The following article, to which Mr. Myers refers, is reprinted
from the Iowa Law Review for November 1936)

STATE TAXATION AND THE NEW FEDERAL INSTRUMENTALITIES

By Harold W. Stoke, Associute P'rofessor of Political Science, University of
Nebraska

Inauguration by the present administration of a host of Government-owned
and Government-chartered corporations carrying on functions which have
never before been assumed by the National Government has raised again
the problem of intergovernmental taxation. Inecreased State and municipal
activity, prompted by the demands of a more complicated industrial structure
and the judicial expansion of the doctrine of public purpose in taxation,
has for some time scemed to threaten a dessication of Federal revenue
sources;' the more recent expansion of functions by the Federal Government
in response to demands made upon that political unit now confronts the
States with similar worries,”  Both National and State Governments are
thus faced with the necessity of raising counstantly Inrger amounts of revenue
at a time when both are encroaching upon the respective liclds of taxation
by enlarging the number and scope of their varvious enterprises.

It is clear that, so far as taxation by the Federal Government is concerned,
immunity of the States turns primarily upon the type of function performed.
Where a State acts as a sovereign power, performing public duties by
means of approprinte agencies, its instrumentalities and their activities are
exempt from Federal taxation. Dut the Court has repeatedly held that this
exemption applies not to all but only to strictly governmental instrumentali-
ties. If a State undertakes enterprises which are proprietary in nature
they bhecome subjeet to taxation in the same manner and to the same extent
as those earried on by private individuals or corporations. Indeed, the
rule is now so thoroughly established that, when cases involving this prin-
viple arise, the Court’s one problem is to determine whether the ageney
taxed is a genuine governmental instrumentality by which the State exercises
ils sovercign powers.

Perhaps the most comprehensive discussion the Court has ever given to
the distinetion between governmental and proprictary functions is to be
found in the case of South Carolina v. United States,® where South Carolina
had established a system of liquor dispensaries wholly owned and operated
by the State. The Court denied the contention that the dispensaries were
instrumentalities of the State government and consequently tax exempt.
“Phe exemption of State ageneles and instrumentalities from national taxa-
tion is limited to those which are of a sirictly governmental character and
does not extend fo those which are used by fthe State in the carrying on of
an ovdinary privale bhusiness,” A function voluntarily undertaken, said the
Court, one customavily carried on hy private persons and which the State
operates at a profit to itself, eannot be regarded, because of the fact of
State ownership, as a funetion so colored by its governmential assoclation
as to be exempt from taxation.®

1See Cohen and Dayton, Wederal Taxation of State Actlvities and State Taxation of
Federal Activities (1925), 31 Yale 1. J, §07, 809,

21005 A5 Col, T.. Rew, 301,

s Some of the cases do emphasize as well the remoteness of the hurden imposed hy the
tax. Metealf & Fddy v, Mitehell, 269 U0 8, 5148 (1926) 2 and Willeutis v. Bunn, 282 U, §.
216 (1931), ave Hlustrative.  Cf., however, the attitude of the Court In Trinitufarm Con-
slruction Co. v. Grosjean’ (291 U. S, 460, 471 (1933)).  (1938) 15 Col. L. Rev. 301, 302,
urges such a test as the most ratlonal,

$4Tt is woe think a xound principle that when a government hecomes a partner {n any
trading company, it divests itself, so far as concerns the fransactlons of that company,
of its sovercign character, and takes that of a private citizen.  Tostead of communieating
to the company s privileges and prevogntives, it deseonds to a level with those with whom
It assoclates teelf, and takes the character which belongs to {ts associates, and to the
business which {s to be transacted”  (RBank of the United States v, Planters’ Bank, 9
whent, 004, 907 (U, S. 1821)),

109 U, 8. 4347, 461 (1903),

¢ Ohto ~. Helvering, 292 U, S, 360 (1031), n}mllod the same doctrine to the taxatior
or State Hquor stores in Ohjo In the post-proliibltion era,
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The test of governmental activities suggested in the South Carolinag case
reappears in the recent decision in Hcelvering v. Powers.

“The principle of Immunity thus has inherent limitations * * ¢ And

one of these limitations Is that the State cannot withdraw sources of revenue
from the Federal taxing power by engaging in businesses which constitute
a departure from usunl governmental functions and to which, by reason
of their nature, the Federal taxing power would normally extend.”
While development of a completely satisfactory formula for differentinting State
governmental from State proprietary functions must ewait further Judicial
decisions, it seems clear from the cases so far decided that the test will take
its cue from a crystallization of present conceptions as to the scope of govern
mental action, so modified perhaps as always to allow Inclusion of functions
which only the State can adequately perform.' Such a test is eminently con-
sistent with the motivation behind the decisions since South Carotina v. United
States—the protection of Federal revenues from the inroads of increasing State
enterprise.’ .

Expansion of the activities of the Federal Qovernment consfituies, on the
other hand, a potential threat to State revenues. The underlying reasoning of
the South Carolina cage can, therefore, apply as logieally to taxation by the States
of Federal enterprise® The question, however, is not whether distinetions
between governmental and proprietary functions might not be expediently ap-
plied to the activities of the Federal Government. ‘'he real question is, in the
last analysis, whether the applieation of such distinetions to Federal functions
is consistent with the necessity for maintaining Federal supremacy, and whether
such distinetions can be reconciled with that interpretation of Federal powers
to which the Court has most consistently adhered.

In discussing the converse question of constitutional immunity of State instru-
mentalities from Federal taxation, the Court has at least twice assumed, through
Mr, Justice Stone, that the limitations imposed upon that immunity apply with
equal foree to State taxation of Federal fnstrumentalities.®  Such, however, is but
dictum; and it is significant that neither Mr. Justice Sutherlund nor Mr. Chief
Justice IHughes, in dellvering opiuions of the Court in like cases,® has phrased
the South Carolina rule in terms applicable to the Federal Government.® 1In
instances requiring a determination of the precise question, where dictum must
translate itself into holding, some early cases did intimate that the Federal
Government is no more free than are the States to claim tax Immunity for all
thelr agencies and enterprises, Thus, In National Bank v. Commonwealth," the
Court obhserved that— .

B'.fg’% U. 8. 214, 225 (1034). See also Unitcd States v, California, 56 Sup. Ct. 421, 426

1030),

$ Ree (1035) 33 Mich, L. Rev, 1283, and (1026) 84 U. of I’a. L., Rev, G684, Of. the test
luFunxtr\d in (1930) 35 Col. 1., Rev. .’§01. 302, to which reference fs made in note 3, supra.

The following are decisions {n which Federnl taxes have been held ln:\gpllcnble to the
State Instrumentalitics involved: Qollector v. Nay, 11 Wall, 113 (U, 8. 1871) (salary of
Judicial officer) ; United States v. Baltimore « Ohio Ry. Co., 17 Wall, 322 (1872? ?’mn
nicipal revenue) ; Ambrostng v, United Rtatea, 187 1. 8. 1 (1902) (bonds for lcenses!
Hauar sellers) 5 Indian Motoryelo Co, v. United Btates, 283 U, 8. 570 (1930) (motoreyele
hought for polfcc service)  Burnet v, Coronado Ol & Glay Co., 285 U, 8. 393 (1932) (in-
come from lease of Innd ewiied by State for educatlonal purposes).

* Note the reasoning of the Second Clrcult in Commissioner v. Ten Eyck, 76 F, (24)
615, 610 (C. C. A, 2d, 1985) : “The Commission, In the Instant c¢ase, a publie corporation
maintaining and operating a public port, not for profit, {s performing a usunl governmentaf
function, and 1s not withdeawlng sources of revenue from the Federal taxing power. It
hntn xlllpplanted no private business to which the Federal taxing power would normally
extend.”

" This Polnt fs empbasizcd and arguments in its favor developed in note (1036), 49
Harv, 1. Rev, 1324, 1326 1827,

U Metcalf & KEddy v. Mitchell, 200 U, 8, 514, b23-524 (1028) ; United States V. Cali-
fornia, 68 Sup, Ct. 421, 424 (1030). In the Intter case Mr. Justice Stone observed: “The
analogy of the constitutional Immunity of State instrumentalities from Federal taxation,
on which respondent relies, 1% not iluminating.  That fmmunity Is {mplled from the nature
of our Federal system and the relntionship within it of State and National Governments,
and {8 equally a restriction on taxatlon by elther of the instrumenialities of the other.
Its nature requires that it be so construed as to allow to cach government reasonable
scope for its mxlnf power . ., which would be duly curtafled if etther by extending
ltl" activitles could withdraw from the other subjects of taxation traditionally within

® Oho v. Helvering, 202 U, B, 360 (1934), cited note 6, supra; Helvering v. Powers, 203
Q. 8. 214 (1934), cited note 7, supra.

1 Gee note (1036) 40 Harv, I,. Rev, 1323, 1326, n, 19,

“9 Wall, 853, 362 (U. 8. 1869),
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“The principle we are discussing [tax exemption] has its limitation, a limita-
tion growing out of the necessity on which the principle itself is founded. "That
limitation is that the agencies of the Kederal Government are only exempted
from State legislation so far as that legislation may interfere with or impair
thelr efficiency in performing the functions by which they are designed to serve
that Government. Any other rule would convert a principle founded alone in
the necessity of securing to the Government of the United States the means of
exercising its legitimate powers into an unauthorized and unjustified invasion
of the rights of the States.”

Again, when California levied taxes upon a railroad built partially with
Federal funds and performing Federal services, the Court, while denying the
right of the State to tax the franchise, upheld the tux upon the property of
the railroad.”

“There is a clear distinction between the means employed by the Govera-
ment and the property of the agent employed by the Government. Taxation of
the agency is taxation of the means; taxation of the property of the ageucy
is not always, or generally, taxation of the means.”

And in Union Puacific Railroad Co. v. Pcniston* the Court said:

“It cannot be sanid that a State tax which remotely affects the exercise of a
Federal power is for that reason alone inhibited by the Constitution. To hold
that would be to deny to the States all power to tax persons or property.”

Yet it should be pointed out that in all of these cases in which the Court
upheld the application of a State tax to the property or activities of a corpo-
ration operating under n Federal charter or performing services for the Fed-
eral Government, no specific exemption from taxation was involved, The Court
was feeling its way in the absence of statutory direction and was werely giving
its own construction of the effects of State taxation upon the services per-
formed by the agent for the Federal Government; taxation of the property of
the agent was upheld only because it was not regarded as a tax upon the
means employed by the Government to carry out its legitimate purposes. It
is significant that the attempts to tax Federal franchises were uniformly held
invalid regardless of the ownership of the corporation or the nature of its
business. And it is significant that the Court has never upheld a State tax
on any Federal ageney to which Congress had specifically granted exemption.

Such was the judicial attitude during the period when, for the most part, the
Federal Government confined itself to activities logically-as well as traditionally
governmental In nature. Until 1932 the United States had had little experience
with Government-chartered corporations and still less with corporations owned
or controlled by the Federal Government. Prior to the World War, the Pan-
ama® and Alaska *® railroads represented the only Federal excursion into the
field of Government-owned corporations. Greater experience had been had with
corporations federally chartered but not exclusively owned or controlled by the
Federal Government: even here, however, that experience had been limited to
the creation of banking and credit corporations designed either for general
financial uses ™ or for the supplying of more specialized financial faclilities for
agriculture.”

The war brought a change in the cliaracter of Government corporations,
The Federal Government now became, uniformly, not only the incorporator but
also the exclusive owner of a number of agencies which war-time developments
made necessary, The first of these was the Emergency Fleet Corporation,
formed by the United States Shipping Board in pursuance to the authority
granted to it in the original Shipping Act.® All of its stock was subsecribed

B Thomson v, Union Pamﬂc Railroad Co., 9 Wall. 579, 591 (U. 8. 1870).
”18 Wall. 5, 30 (U, 873).
132 Stut. 481 (190‘))

138 Staf, 305 (1914), 48 U. 8. . secs, 801-305, 307.

¥ Jirgt United Stotes Bank, 1 qmr 191 31791), Second United States Rank, 3 Stat,
266 (1816) ; Nationnl Banks, 13 Stat. 99 864). Rev, Stat sec. 5133 (1875) ; Federal
Reserve Banks, 38 Stat. 261 (1913}, 12 1. A, sec. 221 1927),

» Federnl Land Banks, 39 Stat. 362. 303 (191(1) 12 U, . A., secs. 671683 {1927%
Nnﬂonal Farm Loan Assoclations, 39 Stat, 365 51910) 12 U d secs, 701, 711-722

1927) ¢ Joint Stock Land Banks, 30 %ﬂt 374 (1916), 12 U d A., secs. 811--821
1027), In 1923 the Federal Farm Loan Act, through which provldon ‘had been made
or these cor J\omtlons, was nmended to authorize the Federnl Intermediate Credit Banks,
42 Stat. 1454 (1923), 12 U, C, A., secs, 1021—1026 (1927). and the National Agricul-
iti;all ?{ogglt) Asscclations, 42 Stat 1461 (1923), 12 U. 8. C.'A., secs. 1151, 1161, 1162,
% 89 Stat. 720 (1916), 46 U. 8. C. A,, secs, 802-803 (1928),
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and paid for by the United States Shipping Board. Five additional war-time
corporations were formed which have now gone out of existence—the United
States Grain Corporation,” War Finance Corporation,” the United States Hous-
ing Corporation,” United States Sugar Equalization Board,” and the United
Stutes Spruce Corporation,”  All of these instrumentalities were corporations
entirely owned by the Federal Government,

After the war only four Government corporntions were created until the
beginning of the Roosevelt administeation. These were the Federal inter-
mediate eredit banks,® Inland Waterways Corporation,” Reconstruction Finance -
Corporation,™ and the Federal home loan banks.”. Since March 1933 some 20
Government-owned or Government-chartered corporations have been created®
A few of the more important may be mentioned.™ ‘T'he Tennessee Valley Au-
thority ® was formed to operate the properties of the Government at Muscle
Shoals and to direet the development of the ‘Pennessee Valley through reforesta-
tion, Hood coutrol, and other projects.  'I'he Corporation was authorized to issue
$50,000,000 worth of bonds (Iater increased to $75,000,000) on the credit of the
United States. The Federal Deposit Insurance Corporation ™ was created
under the Banking Act of 1933 to insure bhank deposits and to aid in lHquidating
closed banks.  The Treasury subscribed orviginally for the capital stock of the
Corporation, but eventually ownership is expeeted to pass into the hands of the
Federal Reserve banks and their member banks, although the Corporation
remains an instrumentality of the Federal Goverument,

An entire group of corporations has sprung from the agricultural program
of the present ndministration®  The Farm Credit Act of 1933 authorized the
organization of a central hunk for cooperatives,” 12 hanks for cooperntives (one
for ench of the Federal Reserve distriets),™ 12 production credit corporations,®
and any necessary number of production credit associations™  These corpora-
tions are designed as a permanent system of credit facilities for the production
and harvesting of crops, feeding of lvestock, ete. Eventually they are to be
owned and controlled by cooperntive organizations of farmers in ench of the 12
Federal land bank districts. The Federal IFarm Mortgage Corporation® was
formed to aid the Federal land banks in their farm debt refinaneing program,
Thiy Corporation fs authorized to issue bonds to sccure the funds for its loans

1240 Stat, 276 (1017).

2340 Stat. Hng (1918),

H40 Stat, L0 (1918),

%40 Stat, 276 (1917).

w40 Stat, 888 (1918) There fs a good review of these war-time corporations in
Skinner I»'(Irl{/ ()m‘{:. vo MeCarl, 275 UL 8. 1 (1927),

142 Stat, 14564 (10230, 12 U, 8. L AL, sees, 10211026 (1027). By the snme amend-
ment to the IFarm Loan Act provislon was made for the Natlonal Agricultural Credit Asso-
clutlons.  See note 20, supra.

@ 44 Stat. 360 (1024), 40 U, S, C. A, sees, 151152 (1028),

w47 Stat, 6 (1032, 15 U, 8, C. AL vees. 601 603 (Supp. 1935).

04T Stat, 725 (1032), 12 U, 8. C. A, sees, 1421, 1422 (Supp. 193H).

rhe study of the Government corporntion has accordingly been accelerated enormously
gince the beginning of the Roosevelt administieation,  The following citations wlll be
found especinlly useful: IFFleld, Government Corporations: A Proposal (1935) 48 Harv, L.,
Rev, 770 Schnell, Federally Owned Corporations nnd Their Legal Problems (1936), 14
N, . L. Rev. 234, 337 'I'hurston, Government Proprietary Corporations (10335), 21 Va,
L. Rev. 405, H01; Mclntire, Govermment Corporations as Administrative Agcncios: An
Approach (1936), 4 Geo. Wash, L. Rev. 101 ; Note, State Taxation and Regulation of the
I'ennessee Valley Aunthority (1934), 44 Yale 1. J. 326: Note, State Taxation of IFederal
Instrumentalities: The Converse of South Carolinn v. United States (1036), 49 Hurv, L.
Rav, 1923. Seo also, Van Dorn, Government Corporations (1020).

31 The followlng corporations are also chartered or owned by the Federal Government
and classiflable as governmental {nstrumentalltics possessing some degree of tax exemp-
tion: Blectrie HHome and Farm Authority, Executive Order No. 6514, Dec, 19, 1933 ; Fed-
eral Subslstence Homestead Corporation, Pub. L. No. 07, 73d Cong,, 1st sess. (1033), sec,
208 ; Export-Import Banks of Washinuton, Exceutive Orders No. 881, Feb, 2, 1934, and
No, 0438, March 0, 1034 Fmergeney Housing Corporation, Executive Order No, 6470,
Nov, 20, 1033 Tennessee Valley Assoclated Cooperatives, Tuc,, Jun. 24, 1034,

w48 Stat. HR (1048), 18 U, 8. €. A, see. 831 (Supp, 1085).

M 48 Stat, 168 (1933), 12 U, 8. (. A, sec. 204 (Sapp. 10935),

%It 15 by no means clear haw the recent deeislon holding the Agricultural Adjustment
Administration unconstitutionnl, U'nited Ktater v, Rutler, 207 U, S, 1 (1930), will affect
the existence and functions of the corporations which had been formed to assist in
carrying out the agricultural Jpnllclon. N

® 48 Ktat, 201 éllm.’i), 12 U, 8. Q. A, see. 1134 (Supp. 1035).

W 4R Ktat, 207 (1933), 12 U, 8,7C. A, see, 1134 (Supp, 1935),

B 48 Stat. 207 (1033(), 12 1. 8. C. A, sec, 1131 (Supp. 1946),

® 48 Stat, 200 %19.’{.’ ), 12 U, 8. C. A, sec, 11314 (Supp, 10356).

© 48 Stat. 847 (1033), 12 U, 8. C, A,, sec, 1020f (Supp. 1935), amended by Bxecutive
Order No. 7126, Aug. 5. 1040
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and the bonds Issued are guaranteed as to principal and interest by the Federal
Government, 'The Commodity Credit Corporation * was created to aid in the
marketing of agricultural commodities, especinlly cotton. The original c¢apital
stock of $3,000,000 was subscribed by the Seceretarvy of Agriculture and the Farm
Credit Administration, and a loan of $250,000,000 obtnined from the Recon-
struction Finance Corporation. The Federal Surplus Relief Corporation* wnas
formed to bridge the gap between the destitute unemployed und surpluses of
farm commodities; its function is to purchase surplus food supplies aund dis-
tribute them to those on relief.

A second group of Government corporations center around the house building
and financing program. The most important of these is the Home Owners’
Loan Corporation authorized under the Home Owners' Loan Act of 1933.® This
Corporation was formed to grant long-term loans at low-interest rates to those
who could not otherwise retnin their homes through meeting regular payments
or by refinancing. The Corporation is authorized to issue $200,000,000 in capital
stock to the Treasury, and to issue bonds, the interest on which is guaranteed
by the Government, to enable it to make some $4.600,000,000 in loans. ‘I'he
ITome Owners’ Loun Act also provides for the cromion of n Federal Savings
and Loan System,* to cooperate with local citizens in setting up loan assocla-
tions in communities not now adequately served. A Federal Savings and Loan
Insurance Corporation® has also been established under the authority of the
National Housing Act. Its purpose is to insure the safety of accounts of in-
vestors and depositors in thrift and home-finaneing institutions. It has a
capital stock of $100,000,000 subseribed by the Home Owners’ Loan Corporation.

In some respecets all of the Government corporations desceribed are by statute
exempt from State taxation. Real property of all of the corporations, with a
few exceptions,* can be taxed by the States by express permission of the acts
of Congress authorizing the corporations. But the franchises, capital stock, and
other securities of the corporations, again with a few exceptions,” are declared
exempt from taxation by the States. The tax exemption clauses of the charter
of the Reconstruction Finance Corporation may be regarded as typleal.®

“Any and all notes, debentures, bonds, or other sach obligations issued by the
corporation shall be exempt as to principal and interest from all taxation
(except surtaxes, estate, inheritance, and gift taxes), now or hereafter fmposed
by the United States, by any territory, dependency, or possession thereof, or hy
any State, county, municipality, or local taxing nauthority. The corporation,
including its franchise, its capital, reserve, and surplus, and its income shall be
exempt from all taxation now or hereafter to be imposed by the United States,
by any Territory, dependency, or possession thercof, or by any State, county,
municipal, or local taxing agency; except that any real property of the corpora-
tion shall be subject to State, Territorinl, county, municipal, or local taxation
to the same extent according to its value as other real property is taxed.”

The extent of this particular immunity from State taxation has Intely heen
tested in the case of RBaltimore National Bank v. State Tax Commission of
Maryland® In the reorganized Baltimore Trust Co., now known as the Balti-
more National Bank Co., the Reconstruction Finance Corporation purchased
10,000 shares of preferred stock. The State tax commission levied taxes upon
these shares of stock in the same manner in which it has been aceustomed to
levy taxes upon national bank stock, contending that the ownership of the
shares by the Reconstruction Finance Corporation, an admitted instrumentality
«©of the Federal Government, did not affect the taxable status of the stock.

4 Exccutive Order No. 3634, Oct. 16, 1933 ; Pub. L. No. 1, 74th Cong., 1st sess. (Jan.
131, 19306), extending the life of the Corpomtlon to Apr. 1, 1037,

19“ I")qlb I. No. 93. 73d Cong., 2d sess, (Feb, 15, 1034) ; "Exceutive Order No. 7150, Aug.
]

948 Stat. 129 (1933), 12 U. 8. C. A, sec. 1463 (Supp. 1935); Executive Order No.
‘71286, Ang 5, 1035,

48 stat, 615 (1933), 12 U. ‘3 (‘ A, sc-c 1404 (‘iupp 10'3}

1:)“648A5tﬂt 11?6’1? (1935), 12 U, §. C. A. wsee. 1725 (Supp. 1936) ; Executive Ovder No.

26, Aug. o, 36.

# The IFederal FFarm Mortgage (.‘orqmntlon. 48 Stat, 347 (1934), 12 U, 8, C. A, sec,
1020f (\u%)p 193:’.) and Tennessee Valley Authority, 48 Stat, 68 (1033), 16 U, 8 A.
xec. 831 upp. 1936).  For a dlscussion of the tax-exempt status of the latter, see note
JH).HL Yale I, J. 326,

“ Thus Federnl Snvings and Loan Asvoclations are taxable by the States at the same
rates at which they tax similar financial Institutions. 48 Stat. 646 (1034), 12 U. 8. C. A.
sec, 1104 (h) (Supp 103 ‘)

6“47 Ktat. 0 (1032), 156 8. C. A. sec. 610 (Supp. 1935),

* 568 Sup. Ct. 417 (1936)
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With this contention the Supreme Court agreed, pointlng out that Congress
had expressly permitted the taxation of national bank <tock and that the failure
to include a specific exemption for sharves owned by the Reconstrucetion Finance
Corporation indfcated an intention to continue their taxable status, The
declsion elearly turned upon the question of wherlicr Congress intended to
excempt bunk stock owned by the Reconstruction Finanee Corporation from
State taxation. ‘There was no hint that Congress might not exempt such
shures if it so desived, and that desire has now been made manifest,”

The legnl skirmish in the Baltimore National Bunl case and its legislative
aftermath present o question as to the effeet of congressional grants of exemp-
tlon.® It Is true that when Congress has expressly conferred immunity from
State taxatlon upon any ageney, the Court has treated the matter as if con-
trolled by the immunizing statute™  Buat the position has been taken that if the
Instrimmentality Is engaged in carrying out the sovereign powers of the Federal
Government, 1 already possesses an himmunity which the Court will enforce in
the absence of statnte; and if it does not possess immunity as a result of ity
churacter ns u Federal instrumentality, by what power does Congress confer it?

Ihis view proceeds, however, from a failure to appreciate the fact that the
atteibutes of all Federaul instrumentalities, not provided by the Constitution
itself, are determined by Congress, A corporation or other agencey created by
Congress or authorized to perform services for the Federal Government may
have only these rights and duties which Congress confers upon it.**  The rights
to own property, to sue or be suced, to buy or sell, must be vested expressly or
by fmplication in the agent.  Excemption from taxation is ono of the rights or
privieges which Congress can confer upon its leghtimate instrumentalities, be-
cause tn its judgment the grant is necessary for the proper functioning of the
agent.  Whether certain ends are constitntional is, of course, a matter for the
Court to deeide, but the setection of the means for the accomplishment of ends
which have been judged constitutional and the determination ol their character
and scope must remain matters of legislative potiey.™

Congress, therefore, may in its judgment waive the immunity which the Con-
stitution offers, either expressly, as it has in the case of the real property of
the Reconstruction Financee Corporation, ov by hmplication trom its silence, ns
the Baltimore Natiopal Bank decision determined had been done with respect
to bank stock held by that corporation.  Or Congress may, on the other hand.
determine to endow its agent with the full exemption avallable under the Con-
stitution.  'This { has now chosen to do in the ease of the bank shares in the
Liunds of the Reconstrucetion Finnnee Corporation,

The fundnmental question, then, is the scope of the constitutional fmmunity
offered to Federal agencies, within the framework of which Congress is free to
exercise Hs diseretionnry power.  In the case of State enterprise oxemption
rests, us has been seen, upon o determination of whether the instrumentality iy
governmentanl or proprictary; it is the thesls of the present article that as a
mutter of constitutlonal law and as a result of the differences in the kinds of
netivities open to the two governments, the power of the States to tax the
mstramentalities of the Federal Government is mueh more circumsceribed than is
this corresponding power of the Federal Government to tax those of the States.
The reasoning which leads {o such a conelusion s direct.  Since the Foderal
Govermment is one of lHmited powers, Congress hits no general authority to
create corporntions or to establish enterprises save as means for cavrying into

w0 Pyb, I,. No, 482, T4th Cong,, 24 sesq, (Mar, 20, 1046).

SUPLs polnt Is radsed but inconclusively diseasced in note (1036) 49 Harv, L. Rey. 13923,
;‘.'I'..’n “1:‘1: . Ree alsa Trayaor, National Bank Taxation tn California (1929) 17 Calif, 1.

ey, 83,

2 Ambroaini v, United Slalos, IST TS0 1 (1002) ; McCurdy v, United States, 246 U, S,
203 (1018) 3 Smith v, Kansag City Title _and T'rust Co., 2656 U, 8. 150 (1921) ; Pederal
land Rank v, Priddy, 205 U, & 220 (193h),

SAN that ean be sald of the corporntion ftself {8 that it has been Incorporated by an
net of Conzress, and for iy leenl powers and duties that act must be exclusively referred
ta”  RBradrvld v, Robeets, 175 U0 S0 200, 200 (1899). On the subject of sults auninst
Federnl agencles, the Court has recently held, “Whetheor Federal agencles are subfect to
sult and, 40 5o, the extent to which they nve gmenable to judieial process, Is thus o ques-
tion of congressional Intent.”  Fedeval” Land Bank v, Priddy, 295 U, 8, 220, 231 (1030),
See The Lake Monrae, 250 U, 8246 (1910) 3 Sloan Khippards Corp, v, United States, 268
U, K040 (1020 5 Mixsourd Pacific Ru Co. v, Awlt, 258 {1. S, 694 (1021),

s ln Ocborn v, United States Bank, 9 Wheat, 788, S04 (U, 8. 1824), the Court gatd:
“Congress war of the oplnfon that the faculties [among them exemption from Kinle taxas
tion) were necessary to enable the hank te perform the sevvices which are expected from
ft. and for which it"was created,  This was certaluly a question proper for the cousidera-
tlea of the leglslature,”
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execution some governmental power delegated by the Constitution. Hence, it
follows that every legitimate instrumentality created by the Federal Govern-
ment, i, Ipso facto, governmentnl in character, 1If it is not, the question arises
whether the Federal Government hns the nuthority to create it at all.

In McOulloch v. Maryland,® Marshall discussed the nature of the power of
Congress to create corporations.

“The power of creating a corporation, though appertaining to sovercignty, is
not, like the power of muking war, or levying taxes, or of regulating commerce,
u great substantive and independent power which cannot be implied as inci-
dental to other powers, or used as a means of executing them. It is never the
end for which other powers are exercised, but a means by which other objects
are accomplished. The power of creating a corporation is never used for its
own sake, but for the purpose of effecting something else.”

If this is true, it becomes clear that the Federal Government could not char-
ter a corporation having for its purpose the earning of private proflt entirely
apart from the performance of governmental functions. Thus all of the banks
which the Federal Government has ereated, the railroads it has chartered, the
various boards and corporations it has brought into existence, are merely means
sclected by Congress for carrying into exccution the delegated governmental
functions,® And all of the New Deal Government corporations which survive
the ultimate test of constitutionality will do so beecnuse it 18 possible to demon-
strate their utility i{n giving effeet to the governmentul powers which are con-
ferred upon the Federal Government by the Constitution.

Nor should it make any difference what powers of the Federnl Government
a glven Instrumentality is exercising. It has been suggested ® that the “war
powers” are peculiar in their “over-riding force in time of crisis” and hence that
(GGovernment corporations engaged in exercising them are peculiarly inviolable.®
War powers, however, cannot be differentiated from other Federal powers ex-
cept as they require a greater number of agencies for their exercise, and affect
more phases of social life. All of the powers of the Federal Government are
qualitatively equal save as the Constitution itself may make distinctions among
them, And presumably Congress may endow any agency which is held to be
“necessary and proper” to the execution of any of its powers with whatever
privileges and authority may be required for it to accomplish ity purpose. In
this respect every power of Congress 18 as plenary as the war powers, and every
instrumentality may be made as powerful as the accomplishment of its purposes
may require. This conclusion likewise destroys any distinction between those
instrumentalities owned by the Government and those which it employs but
does not own® If it is admitted that an agency has a legltimate existence as a
means for achieving a constitutional end, it must surely follow tuat Congress
may endow it with tax exemption just as it may confer upon it any other
powers or privileges (not specifically forbidden by the Constitution) which may
be requlired to give the agency effectiveness.

The constitutional position of the States, on the other hand, is quite different.
They have the power to charter corporations of a public or of a private nature,

¥4 Wheat. 318, 411 sU. 8. 1819),

o Sometimes the service which an ngeney is to perform is onlf remotely related to any
actun! need of the Qovernment, The functions of the Kederal land banks lilustrate thiy
fact., In the creatlon of these corporations It could scarcely be shown that the Qovern-
ment needed additional agencles to carry on {ta present services. The real purpose of the
banks was to provide betfer facilities for financing farm loans. Yet Congress would have
had no lpower to charter such corporations unless they were to serve governmental pur-
poses,  Lest the Supreme Court should refuse to agree that Congress could create corpo-
rations for the single purpose of making farm loans, Congress also gave the land banks
power to serve as depositorles of public funds and as purchasers of Government bonds.
The Court held that these governmental services, though not the central purposes of the
bank, were sufficient to give them the character of (Government instrumentalities which
could be exempted from State taxation. Smith v. Kanaas City Title and Trust Company,
255 U, 8. 180 (1921).

t7 Note (1036) 49 Hary, L. Rev. 1823, 1320,

= (Jovernment corporations formed for war purposes were unanimously held immune
from State taxation even in the ahsence of express statutory exemption, nited States v,
Cophlan, 261 Fed. 425 (D. Md. 1919) ; Clallam County v. U. 8. Spruce Production Corp.
264 U. 8. 341 (1923) ; King Oountg v. U. 8. Shipping Board Emcrgency Fleét Qorp., 282
Fed, 950 (C. C. A. 9th, 1032): U. 8. Housing OCorp. ¥. City of Walertown, 118 Mlsc. 679,
188 N. Y. Bupp. 309 (8Bup, Ct. 1920),

» 7. the dicta of the Thomson and Peniston oases, notes 15 and 16, supra. But even
when the Court upheld taxes upon the property of agents employed by the United States it
dld so only in the absence of express exemntion and when in its judgment the tax laid no
burden upon the exercise of the governmental function.
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to perform governmental functions or to serve purely private ends, The power
of the States to create corporations is imnensely greater than that of the
Federal Government, beeause the purposes which the States are free to serve
by such means are far more numerous than those which fall within the scope
of the Federal Government, Immunity from Federal taxation is, of course,
enjoyed only by those corporations or other agencies which are the means by
wiilch the States carry out their strictly governmental powers,  All other
corporations, associntions, or agencles, which the States may create may bhe sub-
Jeeted to such taxes as the Federal Government is free to impose.  The dis-
tinction between governmental and proprictary functions ix thus congenial to
fundamental conceptions of the constitutional powers of the States; it is, how-
ever, foreign (o established views of the nature of the Federal Giovernment,

The contention has been made® that such rensoning “mistakes the basis of
the South Carolina case. Regulntion of the Hguor traftic by a State monopoly
would seem to be an exerclse of the State police power. And the same State
functions which were held ‘proprictary’ when Federal taxation was involved
were held governmental when the power of the State constitutionally to support
them by taxation was involved.,” Thus the argument Is that since State gov-
ernmental functions are taxed by the Federal Government under guise of label-
ing them s proprietary, the same procedure is open to the States in taxing
ngencies of the Iederal Government.  The contention, however, falls with its
premise, A declaration that a State activity is within the public purpose con-
cept is not o deelaration that that activity is governniental in nature; rather
ft ¢ n judicinl determination that the State may direet its proprietary activi-
ties In a cortain direetion.  Note the language of the opinion in Ohio v. Helver-
ing,” the postprohibition annlogy to the preprohibition Souwth Carolina decizion:

“The argument seems to be that the police power is elastic and capable of
development and change to mect changing conditions, Nevertheless, the police
power is and remains a governmental power, and applied to business activities
is the power {o regulate those activities, not to engage in ecarrying them on,
e ¢« ¢ Jf q State chooses to go into the business of buying and selling com-
modities, its right to do <o may be conceded so far as the Federal Constitution
Is concerned ; but the exercise of the right is not the performmnee of a govern-
mental funetion, and must find its support in some authority apart from the
police power.” ¥ ,

The issue as to whether any of the activities of the Federal Govermment
may he classed as proprietary has been squarely presented to the New York
courts in the recent case of People cr rel, Rogers v, Graves  Action was
brought hy the tax commissioner of New York against Rogers, the general coun-
gl for the Panama Railrond Co., for fallure to pay the State income tax upon
hix salary,  In the hearing it was brought out that the Panama Radlrond Co.
wins 1 New York corporation, organized in 1849, and acquired in 19004 by the
United States as the sole owner. The corporation was engaged in operating
a rallrond, n stenmship Hne which carried Government supplies hetween New
York and Cristobal, a hotel, two dairies, and a comunissary for the use of the
cmployees of the Canal, the rallrond company, and the armmed forces. The
appellnte division of the New York Supreme Court upheld the tax on the
ground that the corporation was not a Government agency performing govern-
mental functions, but a corporation engaged In proprietary activities.

“Phe operntion of steamships, railronds, stores, hotels, or dairies has not
the slightest relationship to any governmental function, Common sense com-
pels the conclusion that such activities are intrinsteally, tvaditionally, and
historieally of ¢ commerelal and proprietary nature.  And this is further rein-
forcod when it is considered that the particular activities here in question
rave a background of O years of private, commercial operation, * & #

® Note (10386) 40 Harv. L. Rev. 1323, 1324-1325,

@og0 (18 560, 360 (1034),

2 Compare, on the other hand, Marshall’s language in the Osborn case in evaluating
the argument of counsel that the United States Bank was a private corporation, primarily
devoled to the enrntng of private profit: *I'hat the mere business of banking is, In fts
own nature, a private business, and may be carried on by Individualg or companies having
no politieal connection with the Government s admitted ; but the bank fs not such an
individual or company. Tt was not created for fts own sake, or for private profit. It
has never been supposed that (Hmi;rms vould create such a corporation,”  QOsborn v, United
Ntatea Bank, 8 Whoeat, 748, 860 (U, 8. 1821),

& 245 App. Div, 402, 283 N, Y. Supp. H88 (10306),
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“It seems clear to us that the Panama Railrond Co. is & Government-con-
trolled corporate agency engnged in a commereinl, proprietary function, * * *
Assuredly, the ownership and operation ot stores, hotels, and dairies is akin
to the operation of liquor stores, and the operation of a stenmship line and
a rallroad comparable to the operation of a street railway. And this partic-
ularly where such operation is in continuation and expansion of earlier private
commercial enterprises.  The commercinl nature of the functions of the Pan-
ama Rallrond (lo. are further marked by the fact that its operations are
profitable and yield dividends to its stockholder, the United States. T'he opern-
tions constitute an activity to which, unquestionably, the taxing power of the
State would normally extend.”®

This conclusion, however, does not take into consideration the reasons why
the Corporation was acquired by the United States, nor the services it performs
which are essential to the successful administration of the Canal Zone, Ac-
quisition by the United States of the then existing Panama Railroad Co., and
its continuance as a New York corporation, was a matter of convenience. It
domonstrated no purpose on the part of the United States to operate a rail-
road or hotels, stores, and dairies .as commercinlly profitable enterprises; on
the contrary these functions were means necessary to the construction of the
Panama Canal, its administration and its defense®  If this is the purpose for
which the United States acquired and operates the 'aniama Railroad Co., then
it may engage in such activities as may be required for the success of that
enterprise even though these activities are customarily classified as private,
So-called “private” activities cannot be considered apart from the character and
purpose of the entire ¥Federal governmental enterprise,  'This is the tirmly estab-
lished doctrine of constitutional law dating from the MeCulloch and Osborn
cases.  As said in National Banlk v, Union ‘Prust Company.:*®

“What these cases [McCulloch v. Marylund and Osborn v. United States
Banlk] established was that although a business was of a private nature and
subject to State regulation, if it was of such a character as to cause it to be
incidental to the discharge by a bank chartered by Congress of its publie fune-
tions, it was competent for Congress to give the bank the power (o exercise
<ueh private business in cooperation with or as part of its public authority.”
The judgment in Rogers v. Graves was based on the apparent similarity of the
activities of the Government to those ordinarily under private control, but it
did not explore at all the differences in purpose or in legal foundation,”

That the distinetion between governmental and proprietary functions is ap-
plicstble to State but not Federal agencles can be demonstrated from an entirvely
different angle. It is shown by the number of enterprises which, if engaged in
by the States, arve regarded by the Court as proprietary in character and subject
to the taxing power of the Federal Government, but which, if engaged in by the
Federal Government, are held to be governmental instrumentalities beyond the
reneh of the taxing power of the States, save as Congress may walve that
immunity, :

'erhaps the clearest example is that of banking., BEanks chartered by the
IFederal Government become, regardless of their ownership, governmental in-

045 App. Div. at 459, 460, 283 N, Y. Supp. at B44. Afg'd, por curium, 2 N. F,
(2d) 686 (N. Y. 1933),

el hope that nothing will be done to merge the corporite entity of the [Panama)
Raitrond Company into that of the Government or the [Panama ,‘ﬂna]'] Commission.
Under the present areangement, it Is just as easy to have close supervision over the
management of the rallrond as if {t were nominally operated by the Commission, and
the corporate form seciives the utmost convenlence and elasticlty of control,”  Statement
of Hon, Willlany 11, Taft, Secretary of War, before the Senate Committee on Intercceanic
Canale (Washington, 1005), ? 32, clted by Schnell, supra, note 31, at 241,

e 00g 1, 8. 410, 423 (10133),

¢ [t may be possible for the Czurt to uphold the tax In this Instance without passing
upon the question of goveramental functions, on the pround that Congress has not indl-
cated s will in the matter and that the tax {8 too remote to he n burden upon a govern-
ment instrumentality, It 1s true that the government {s “two steps removed from the
burden of it—by the Interposition of the employee on whose salary the tax was levied
nm‘l nlr‘ ‘tlle corporation which pald the salary,””  Comment (1030¢) 84 U, of I'a. L. Rev.
(HH RO .

It may also be possible to distingulsh the case on the theory that over territories the
e lera]l ‘Government possesses additionnl, bronder functions, and could here engage in
proprietary as well as strictly governmentnl activities, Thiy possibility 1s baved, of
course, on the constitutional provision that “the Congress shall have power to dispose of
and to make all needful rules and regulations respeeting the territory or other property
YZelonging to the Unlted States. . . " Art. IV, sec. 3.
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strumentalities exempt from the taxing power of the States to the extent deter-
mined by Congress.® Thus in Owensboro National Bank v, Owensboro® the
Court sald,

“It follows then, necessarily from these conclusions that the respective States

would be wholly without power to levy any tax, either direet or indirect, upon
the natlonnl banks, thelr property, assets or franchises, were it not for the
permlissive leglislation of Congress.” .
But the States may not establish banks as instrumentalities of government
exempt from the taxing power of the United States. Regardless of whether
the ownership of the bank is vested partially or exclusively in the State, bank-
ing Is to be regarded as a proprictary function in which the State engages on
the same terms as private individuals or corporations.

This view was reafirmed in the recent case of North Dukote v. Olson'™
North Dakota had by statute ereated a bank to be owned and operated solely
by the government of the State. In 1921 Congress levied a general tax on the
capltal stock of corporations and the tax was assessed against the Bank of
North Dakota. Answering the contention of the State, the Circuit Court of
Appeals for the Eighth Circuit held, largely on the authorlty of the Bank of
United States v, Planters’ Banlk,™ that, so far as States are concerned, banking
is o private business,

“It 1s well settled that when a State creates a corporation for the purpose
of engaging in private business and acquires either a part or the whole of the
capital theveof, it divests itself, so far as it concerns the transactions of such
corporntions, of its sovereign character and takes that of a private citizen,
Instend of communieating to the corporation its privileges and prerognatives,
it descends to the level of a private eitizen.  As to the transactions of such
corporation, it cannot clnim the privileges or immunities of a sovereign.” "

It is clear that banking as carrvied on under the authority of the Federal
Government. is not, of ttself, so different from banking as carried on under
the authority of the States that it is necessarily a governmental function in
the one case and a proprietary function in the other, The difference must
surely le in the different natures of the respective authorities under which
the ageneles are established.™

A second HHustration that the distinction between governmental and pro-
prietary nctivities is not valid when applied to the Federal Government is
found In the fleld of public utilities. By the pessage of the Boulder Canyon
Project Act ™ in 1028, the Federnl Government definitely entered a ficld which
had always been reguvded as a private industry.® The Tennessee Valley
Authority, created in 1038 to operate the properties of the United States at
Muscle Shonls and to manufacture and distribute electrical power, marked a
signifieant extension of that policy. The corporation is a governmental instru-
mentality, although it {8 not clear that Congress intended to excmpt all of its
property from State taxation.™ The constitutionality of the manufacture and

“ MeCulloch v. Marpland, 4 Wheat, 318 (U, 8. 1819) ; Osborn v. United Rtatcs Bank,
0 Whent, 738 (U, 8. 1824 Smith v. Kansas Otty Title and Trust Co,, 2565 U. 8. 180
(1021) ¢ Pederal Land Bank v, Crosland, 261 U, 8. 374 (1023).

178 UL 8. 604, GOR (1KN0),

Ry, (24) 818 (C. C. A, 8th, 1028), A subseguent appeal to the Supreme Court was
dismissed for lack of Jurisdiction, 280 U, 8. 528 (1920).

"0 Wheat, D04 (11, 8. 1824),

R (2d0) at K51, That banking 18 a proprietary functlon when engaged in hy
the States is also supported by the following deecislons ; Briscoe v. Bank of Kentucky, 11
Pot, 207, 3238 (U, 8. 1847 Darrvington v, Bank of Alabama, 13 lHow. 12 (1. 8. 1851)
Curran V. Bank of Arkansas, 15 How, 304, 308 (1), 8. 18563) ; Georgia v. Ohattannoya,
04 U K472 (1084) 5 Metropolitan Savings Bank ond Trust Co. v, Farmers’ State Bank,
oo (2 TTH (C, C0 AL Sth, 1027),

" Qee Firat National Bunk of Wellington v. Chapman, 173 U, 8, 204 (1800) ;- First
,‘\'ullmll{l‘llllelll"k)”\’). Adams, 208 U. 8. 362 (1922); First National Bank v. Anderson, 200
N3 24

AL Ktat, 1067 (102R), 43 U, 8, C. A, sec, 817 (8upp. 1935).

" In the eare of Boutder Dam, the Secretary of the Interior was empowered to make
contracts for the sale to private corporntions of the estimated output of electricity before
wark on the dam was star{ed,

4R Stat. HS (103:1), 18 U, 8. C. A, sec, 831 (8upp. 1935),

1 The seenrities fssued by the corporation are fax exempt so far as the Statea are
concerned,  The status of jts real Prolwrtv fs not clear. IHowever, Congress has appro-
printed and the ‘I V. A has padd to munleipallties and other units of government sums
of money which approxtinnte the amounts which would have been due in taxes from a
privately owned corporation. Note (1934) 44 Yale L. J. 326,
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sule of electrical power by the Federal Government through the facilities of
the Tennessce Valley Authority has now been decided ™ and it is unquestioned
that the corporation can exercise its powers and enjoy its immunities only
beenuse it s carrying into execution governmental powers conferred by the
Constitution upon the National Government, The issue was clearly stated by
Judge Grubb in the distriet court.™

“If its program 1is more extensive [than reclamation, and the manufacture
of munitions] and amounts to an engaging in and carrying on, independent of
the question of surplus power and relntion to a granted power, the general
business of producing and selling electric power within the limits of Alubuma,
it is ultra vires of the power conterred or that could have been conferred by
Congress on the Tennessee Valley Authority by its act of incorporation.”

Thus the power of the Tenuessee Valley Authority to manufacture and sell
clectrical energy is dependent upon the authority of the Federal Government
to manufacture war munitions and to improve the navigability of streams.
The fact that the power industry is confined for the most part to private cor-
porations does not alter the fact that when carried on by the Federal Govern-
ment the manutacture and distribution of power is & governmental funetion.®

On the other hand, ownership and operation of public utilities by States or
municipalities does not give those activities the status of governmental instru-
mentalities exempt from Federal taxation. In IMint v. Stone 'racy Compuany,®
the Court sustnined the Federal excise tax of 1909 as applied to the incomes
of public-service corporations owned wholly or in part either by munieipalities
or by the States themselves. The Court held that these were not governmental
functions and hence were not beyond the Federal taxing power,

It is no part of the essentinl governmental functions of a State to provide
means of transportation, supply artifleial light, water, and the like. These
objeets are often accomplished through the medium of private corporations,
and though the public may derive a henefit from such operations, the companies
carrying on such enterprises are, nevertheless, private companies, whose busi-
ness is prosceuted for private emolument and advantage. For the purpose
of taxation they stand upon the snme footing as other private corporations
upon which special franchises have been conferred.”

Although a lower Federal court later declared, despite this, that “the main-
tenance and operation of a street-railway system in connection with the
publie highway by a municipality is an exercise of n strictly governmental
function”,® Helvering v. Powers® conclusively determines that munieipal rendi-
tion of public-utility services represents proprietary aetivity,

Thus it would seem to be clenr that all the corporations created by the
Federal Government which have a legitimate basis serve as agents in the per-
formance of some power conferred by the Constitution. As agents of the
Federal Government exercising powers delegated by the Constitution, they are
performing functions which can only be uiassified as governmental. And in
performing governmental functions they are, under the doctrines of the Supreme
Court, exempt from the taxing powers of the States suve as Congress may
waive that immunity., As was observed at the outset, the Court has never set
aside an exemption from State taxation which Congress had conferred on any
IFederal agency held to have a legitimate existence, While it is not to be
oxpected that the Court will accept the view that Congress is the exclusive
judge of what agencies are needed by the Federal Government to curry on
its functions, such a position is not necessnry to establish the validity of the
argument now being made. 1f the Court determines that any particular agency
of the Federal Government has a legitimatle existence, it can hardly deny that
it is earrying into execution some necessary and proper governmental power.
And under its own rulings, if the governmental character of an instrumentality
is established, tax exemption follows as a matter of course.

8 Ashwander v. Tenncasee Valicy Authority, 207 U, 8, 288 (19362.

" Ashicander v, Tennessce Valley Authority, 8 I, Supp, 803, 806 (D, Ala, 1034),

0 This {ssue was In point {n Alabama v, United States, 282 U. 8. 603 (10301). when Ala-
bamn sought to collect from the United Siates the tax which was regularly levied on
the sule of power within the State, ‘T'he case, an appeal from the Court of Claims,
was dlsmissed, however, without a discussion of its merits, for lack of jurisdictlon,

0020 U, 8. 107, 172 (1911).

® Frey vo. Woodworth, 2 F, (2d) 726, 720 (E. D, Mich. 1924).

#2038 U, 8. 214 (19384), cited and discussed at note 7, supra.
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EXPORT-IMPORT BANK OF WASHINGTON

Exrort-IMrorr Banxk or WASHINGTON,
Washington, March 18, 1937.
Senator Canr, HAYDEY,
United States Senate,

DEAR SENATOR HavpeN: Reference is made to your letter of January 18
regarding the proposal of Mr. Charles Wooll, of Phoenix, Ariz., to permit the
varfous States to tax Federal agencies, such as the Export-hnport Bank of
Washington,

It s noted that Mr, Woolf snuggests that the most fuir and equitable method
for the States to tax Federal agencles wounld be to Impose “*a tax in the nature
of an excise tax for the privilege of doing business in Arizona, the tax. to be
based upon or mweasured by net income from the proprictary business done in
Arlzonn; and by propriotary business I, of course, mean business such as is
usually engaged in by persons and corporations as distinguished from duties
and activities that are essentinlly governmental in character,”  Your letter
also states that Congress might very properly give consideration to the funda-
mental question presented in oregard to unfafr competition with private enter-
prises by IFederal agencies ov instrumentalities,

Both statements are premised, apparently, on the assumption that the
Federal agencies nve actively in competition with private business,  As you
know, the Export-tmport Bank is engaged in financing foreign {rade, and
every effort is made to provide that the eredit facilities of the bank shall supple-
nent rather than replace credit facilities of commerg¢int banks,  Credit s
extended by the hank for longer periods or upon secarity which commereinl
banks (hecause of their obligations to depositors) are not in position to carry.
In other words, the imposition of State taxes will not affect the competitive
position of the bank, sinee in all Instances the commercial banks are given
the flest opportunity to handle credits made available by this bank.

In conxidering the proposal, a fundamental question is presented as to
whether the Federal finaneing agencies are engaged in proprietary business
or governmentnl functions.  The past 2 deeades have witnessed o marked
growth In the activities of the IFederal Government In regard to the lending
of money to Is eltizens  The decisions of the courts do not clearly state
whether such activities are governmental or proprietary in nature. Tow-
ever, it Is submitted that the continunnce of such activitles indlecates that to
an increasing degree they must bhe classified as governmenial, It s our
opinton that this i« particularly true of the loans and credits established by
the Export-Import Bank, which are noncompetitive and are designed to benetit
our whole domestic economy. IFor your information there is enclosed copy of
our annunl report which reviews the main activities of the bank,

While the bank may utilize some of the publie services of the different
States, 1t should be polnted out that the extension of foreign trade credits
ennbles the borrowers in the varfous States to carry on and transact addi-
tional business, with the result that the tuxable income or property of such
citizeny s increased. Thus, indireetly, the States and loeal communities benefit
from the expanded trade, The tax proposal ostensibly Involves only the pay-
ment of taxes upon the net fncome of the agencies derived from the various
States.  Due to the nafure of the risks involved and the character of the
loans carried by the bank, it would appear that the imposition of such taxes
would result fn an indirect contribution by the Treasury to the various Stafes.
Further, the payment of such taxes will redunce to that extent the effectiveness
of the bank beeause its fnterest rates would necessarily be fnereased,

Assuming that it is desirable to permit the taxing of Federal agencles as a
matter of polley, care should he exercised by Congress in dreafting (he necoes-
sary legislation,  Mr, Woolf refers to the Federal statute which permits
national banks fo he taxed by the various States.  Apparently, it is his
thought thnt a similar statute might be drawn permitting the various Federal
agencleg engaged In the making of loans to be taxed on a similar basis, It
must be polnted out that a national bank with a fixed location in one eity is in
a ditverent position than a Federal agency situated fn Washington and engaged
in making loans throughout the country,

In the case of the Export-Import Bank, such a statute would result in mak-
ing the bank subject to tux almost entirely hy the District of Columbia, - In



STATE TAXATION OF FEDERAL AGENCIES 35

almost all instances our notes are payable in Washington, D. C, and col-
lateral is pledged here as security for such notes. While the borrower may
be a citizen of Arizona or New York, the business is transacted in the District
of Columbia and hence the net income would be subject to tax by the District,
In some instances, the bank has designated commercial banks to act as its
agents in handling certain transactions, particularly in financing the sale and
exportation of cotton, No doubt such transactions would be made subject to
tax in the States in which the agents are located.

In conclusion, it is our opinion that as a matter of policy the States should
not be permitted to tax the bank as an agency of the Federal Government,
However, if such taxes are to be imposed, the law should clearly deline the
Hmitations of such taxation in order that too great a buwien will not be
imposed on the agency,

Sincerely yours,
WARREN LEE PIERSON,
Presgident.

COMPTROLLER OF THE CURRENCY

Tap COMPIROLLER OF THE CURRENOY,
Washington, January 25, 1937,
Hon. CARL HAYDEN,
United States Senate, Washington, D. O,

DEAR SENATOR: Your letter of Jnnuary 18 is before me with reference to taxing
Federal agencies In the State of Arizona which are In competition with State
institutions on n basis similar to that under which States are permitted to tax
national banks by Congress.

This Involves a matter of general policy, and as the Office of the Comptroller
of the Currency is a part of the Treasury, when questions of policy are involved,
Secretary Morgenthau alone speaks for the Treasury. 1 have, therefore, sub-
mitted your letier to the Secretary, and I am sure that within a reasonable time
you will hear from him,

With reference to that part of your letter dealing with the Federal Deposit
Insurance Corporation, it would seem that this is on an entirely different basls,
as the Federal Deposit Insurance Corporation is not in competition with any of
the corporations or firms in your State. It is purely a governmental function,
and, in fact, you are probably famillar with the eriticism which has been made
that the smaller banks of the Midwestern States are receiving greater benefits
in proportion to the assessment than are the lnrger banks in the large cities.
The Federal Deposit Insurance Corporation is not directly a part of the Treasury,
and for that reason I am making this comment,

Cordlally yours,
J. F. T. O'Connor, Comptroller.

BUREAU OF THE BUDGET

BUREAU OF THE BUDGET,
Washington, May 5, 1937.
Hon. CARL, HAYDEN,
United States Senate, Washington, D. O.

My Dear SENATOR HAxDEN: I may say in reply to your letter of April 28,
1937, regarding progress of the work of the President’s taxation committee, that
the preparation of the tables to accompany the first draft of report for the
consideration of the committee will be completed by the end of the week, and I
shall then endeavor to arrange for an early meeting of the cnmmittee for the
purpose of golng over this draft of report.

1 regret the delays that have occurred in connection with this matter and
shall be glad to keep you advised of our future progress,

Sincerely yours,
D. W. BEeLL, Acting Director.
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JOINT COMMITTEE ON INTERNAL REVENUE TAXATION

CoNGRESS OF THE UNITED STATES,
Joinr COMMITIEE ON INTERNAL REVENUE T'AXATION,
Washington, January 28, 1837.
Hon. Cani IHAYDEN,
United States Senate, Washington, D, C,

My Dear Stnator HavveN: Reference s made to your letter of January 18,
enclosing & copy of a letter to you of December 14 from Mr. Charles Woolf, of
Phoenlx, Ariz.

Mr, Woolf furnishes a llst of Federal instrumentalities that do flnancial busi-
ness in your State and cites I'ederal statutes to show that they are subject to
little or no taxation by State or local authorities. Ie urges Federal legislation
authorlzing the taxation of these instrumentalities by the States Insofar as
thelr business Is of a “proprietary’” nature, the tax to take the form, preferably,
of an exclse measured by the net income from such business. This form of
taxation, he points out, is one of the four authorized In respect to national
banks under section H48 of title 12 of the United States Code.

The proposal appears to involve two legal questions of far-reaching impor-
tance. One of them goes to the propriety of classifying Federal functions into
governmental and nongovernmental., The other concerns the power of Con-
gressg to give up any immunity from taxatfon that the Federal Government
may have under the Constitution.

As you request, however, T shall be glad to make a careful study of this
whole question and to refer it to the appropriate committees at the earliest
opportunity,

Yours sincerely,
L. H. PARKER, Chicf of Staf].
(Per C. F\. 8.)

THE BROOKINGS INSTITUTION

Tue BROOKINGS INBTITUTION,
Washington, D. C., January 25, 1937.
Hon. CAnrrn ITAvneN,
United States Senate, Washington, D, C.

DEAR Sexator Havpen: This {8 in reply to your letter of January 18 enclos-
ing copy of a letter addressed to you, signed by Charles Woolf, of Phoenix,
Ariz. 1 enclose a memorandum prepared by a member of our staff which con-
sists of notey on part of the ftems referred to in Mr., Woolf’s letter. I regret
that we have no studies of tax policy under way at present and are not in a
{msll]ifon to undertake a study of the mugnitude of the one suggested by Mr.
Yoolf.

Sincerely yours,
H. G. MourTon, President.

JANUARY 25, 1937.
Memorandum to: Mr. Moulton.
From: Mr, Hardy.
Subject 1 Letter of Charles Woolf relative to taxation of Federal agencles,
nddressed to Senator Carl Havden,

Mr. Woolf’s suggestion {8 that Federal fnstrumentalities, corporations, and
agencles which are engaged in financinl activities should be made subject to
tuxation under the conditions now {n force with respect to tauxation of national
hanks, nnd should be taxed by the States In proportion to the net income derived
from operations in the respective Statoes.

It appears from his memorandum that the States are now empowered to levy
taxes on this basis fn the eases of natlonal agricultural credit corporations
(only one or two now in existence), national mortgage associations (none in
existence), and Federal eredft unfons (all very small). It appears also that
Federal savings and loan associatfons are subfeet to taxation on the basis
suggested, provided loeal bullding and loan assoclntions are similarly taxed.
Land Bank Commisstoner loans, referred to in puragraph 11 bhave all been
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taken over by the Farm Mortgage Corporation; hence should have been in-
cluded in paragraph 1 of the memorandum,

In the case of the RFC Mortgage Co.,, I question Mr. Woolf's conclusion
that it cannot be taxed either directly or indirectly without permission of
Congress, This company was chartered by the RFC under its general author-
ity to deal with mortgage companies, and I do not see how such action by
the RIFC could confer upon it any greater exempiion than the RFC enjoys.
In fact, my understanding is that it is taxable like any other State-chartered
corporation, However, the expenses of the RFC Mortgage Company are cen-
trolled by the RFC, which owns all the stock and furnishes pruactically all the
operating staff and facilities, and counld easily be made to absorb all the income
if such uction would result in tax saving. The FDIC does not carry on opera-
tions in the States which result in net income. 'T'he income of the Federal
Reserve banks from operations in States where no banks or branches are
locuted, arises from operations as correspondents of local banks, and I donbt
if they could be reached by local taxation if all exemption were removed.

It would be diflicult to establish net income for the F. H. A. and for the
Iederal Savings & Loan Insurance Corporation for many years, as their assess-
ments go to build up reserves against future losses and are presumably intended
not to yield net income but merely to cover prospective losses,

It is unlikely also that the Resettlement Administration derives or will
derive any net income from its operations, This agency and the I, H, A.
being direct agencies of the Federal Government the difficulty of working out
u system of income taxation is greater than in the case of an incorporated
agency, The HOLC is in liquidation and it is expected that its operations
will show a loss, though it does make a showing of net income at present
by sectting up no reserve against future shrinkage of its operating income
as the prineipal of its outstanding loans diminishes and the volume of fore-
closures increases,

The Commodity Credit Corporation operates at a heavy loss. The Regional
Agricultural Credit corporations are in liquidation and I presume a loss is
being involved, though it may not appear on thei. books, since all of their op-
crating expenses are paid by the RI'C. With regard to the I'ederal land banks,
I'ederal Farm Mortgage Corporation, Federal home-loan banks, RFC, and the
Illectric Home and Farm Authorily and the Federal intermediate credit banks,
the issues raised are of considerable importunce., I do not see how we could
make recommendation with regard to the taxation of these agencies except
on the basis of & comprehensive study.

UNITED STATES CHAMBER OF COMMERCE

CHAMBER OF COMMERCE OF THE UNITED STATLS OF AMERICA,
"Washington, January 26, 1937.
Hon, CARL HAYDEN,
United Blates Henate.

My DeAR SENATOR: As is suggested by Mr, Woolf in the letter to which, under
date of January 18, you ask our attention, the general rule is that instrumen-
talities of the Kederal Government are not subject to State and local taxation,
except Insofar as Congress explicitly gives its nssent. The congressional enact-
ments providing for the creation of practicully all of the corporations men-
tioned by Mr. Woolf declare they are instrumentalities of the ¥ederal Govern-
ment. This appears to have become almost n matter of routine by reason of
the decision of the United States Supreme Court in Smith v. Kansas City Titls
& Trust Oo. (265 U, 8. 180 (1921)), in which the court upheld the statute
crenting the Federal land banks merely because it made the banks instru-
mentalities of the Federal Government in being ready to anct as its fiscal agents,
if called upon, and accordingly upheld the further provision expressly making
their bonds free from State and local taxation, How fur the theory of instru-
mentality is carried may appear in the Supreme Court's decision of January 4,
1987, in New York ex rcl. Rogers v. Grotes, in which it was held that, although
& Maine corporation privately owned for years, the Panama Rallroad Co. has
become an instrumentality of the Federal Government, and consequently the
salary of its general counsel, resident in New York, is not subject to the income-
tax law of New York. That the company engages also in carrying freight

8. Doer., 70-1, vol, 16~—-80
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and passengers for private persons, as with {ts subsldiary steamship line, was
consfdered fncidental, as had been the business of the Federnl land banks in
enganging ih the farm-morvigage business.

On the other hand, when o State engages in the activities of private business
{t becomes subject to Federal taxation as to those activities, and State em-
ployees so occupled have thelr compensntion subjected to the Federal income
tax, ‘This was the decision In Ohio v. Helvering (202 U, 8. 360 (1934)), in
which ensce ft waus held that the former conelusion still persists, that a State
which operates Hguor dispensaries must pay the Federal taxes levied upon
Hquor dealers,  In Indian Motoeyele Company v. U, S, (283 U. 8. 370 (1931)).
however, it was held that a Federal excise tax could not be levied upon the
sale of a motoreyele to n subdivision of a State when the machine was to be
used for police purposes---i. e., for purposes considered governmental,

You will reeall, however, that a year ago the Supreme Court held that some
assets of o IPederal Instrumentality were subject to State taxation, and Congress
at once withdrew them from such taxation. In .deciding Baltimore National
Banl: v. State Tax Commission (207 U, 8, 209 (1936)) the Supreme Court
worked out of the consent given by Congress to nondiseriminatory taxation
of shares of nationnl banks a consent for the State of Maryland to tax pre-
ferred stock held by the Reconstruction Finance Corporation to represent money
it had placed in a national bank to increase its depleted capltal, Within a
month the Senate had passed a bill exempting such preferred stock from State
taxation, on the ground that the operation of the Reconstruction Finance Cor-
poration wus not intended as a husiness venture but was solely for purposes
of ald to a weakened institution. The bill became law on March 20, 1936
(Publie, No. 482).

The cirenmstances in the case just mentioned are obviously different from
those of the corporntions which have been created with, as a kind of saving
clause for purposcs of constitutionality, a declaration that they are instru-
mentalities of the Federal Government, although fthelr obvious purposes are
wholly distinet from such an instrumentality.  How tenuous the fictlon becomes
is fllustrated in the case of the Federal credit unions, included in Mr., Woolf's
Hst. After several States had enacted laws under which thexe small-lonn
agzencles might be set up under State lnws, a Federal statute authorized the
charter by the Farm Credit Administrator of Federal eredit unions technieally
authorized to act as depositaries of Federal public moneys, but in reality to
engage only in the snme small-loan business as credit unions existing under
State laws,  Of themselves, eredit unions may have relatively little importance,
particularly in comparizon with other forms of agencles set up by the Federal
Government, but they serve to illustrate how far the legal fletion we have
menifoned has been carried. In their ease there is the further peculinrity that,
although they are intended to exist chiefly among employees in commerce and
industry, their supervision {s placed in the Farm Credit Administration.

As you will know, there are in nddition to the long list of Mr. Woolf numer-
ouns other examples of withdrawnl by the Federal Government of property
from Sinte nnd loeal taxation. That was the ground on whieh the taxpayers
fn a New Jersey township went into court and was successful in opposing the
placing by the Resettlement Administration of a project in thelr midst. In
constructing and operating apartment buildings in cities, the Public Works
Administration has asserted exemption from State and local taxation, but
has offercd contributions to municipalities in consideration of the munieipal
gservices in education, flre protection, police protection, ete., that are enjoyed.
In a somewhat differont class, and probably presenting other problems, is the
Postal Savings System, with deposits aggregnting over a billion dollars, and
with clear proflis to the Government in the flseal year of 1936 running into
the milllons of daollars and wholly free from every form of tax. It would
seem only logieal that, with deposit insurance in effeet, there shonld be an
endeavor to have these deposits transferred to fnsured banks, where they exist,

To these growing exemptions from State and local taxation there has been
persistent attention and opposition from the chamber and the organizations
that compose the chamber. Our committees on taxation have opposed the
Federal Government taking over sources of taxation that should be left for
the Statex and in any other way lessening the sources to which they mus
look for thelr revenues, Our committees on Government competition have
emphasized the unfairness whick all business men feel in the GQovernment
entering Into competition with private enterprise and using tax exemption in
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the process. Estimates made by our committees place the loss in taxes to
States and thelr subdivisions well up in the millions of dollars.

Our committees have consistently opposed Government competition with the
enterprises ‘of its citizens because of these elements of unfairness. Given a
rair fleld and no special privileges such as tax exemptions, and full cost
accounting, representutives and responsible businessmen feel confldent they can
demonstrate the greater efficlency and lower costs of private initintive and
private enterprise,

If Congress should enact legislation, either in its statute relating to reorgani-
zatlon or separately, requiring every agency of the Federal Government that
competes with private enterprise to keep cost accounts according to estublished
methods, and show all items of overhead, such as State and local taxes which
would be payable by a private enterprise under the circumstances, publishing
these true costs for publie information, there would be demonstration of the
taxes of which the States are being deprived and a clear indication of the
public interest in connection with the operations which are in question,

Of course, without waiting for any demonstration of the amounts involved
in State and local taxes, Congress could forthwith make all Federal agencles
subject to Federal, State, and local taxation in all respects in which they en-
gage in private business. Such action would seem necessarily in principle to
extend to the tax status of securities issued by these agencies to finance their
business operations. The chamber has urged that all future issues of Federal
securities, and of securities issued by agencies, should be made subject to
taxation as to interest and principal, in order that such securities may not be
refuges from taxation, and in order that this much might be accomplished at
once and without waiting for a constitutional amendment making future issucs
of Federal and State securities reciprocally taxable,

In mentioning tax exemption of agencies created by the Federal Govern-
ment, Mr. Woolf does not mention some other advantages possessed by them.
IFor example, they are also excmpt from suit in any court, except insofar as
Congress may have given its assent to their being sued,

Neither you nor Mr. Woolf, however, will care to have us discuss these other
aspects of the problem created by the agencies which Mr. Woolf mentions, It
has been our intention only to be responsive to your request, and not to go
into these other matters, however interesting we may consider them.

Very truly yours,
JoAN M. REDPATE, Execcutive Manager.






COMMENTS BY CHARLES WOOLF

Comments by Mr. Charles Woolf on the conclusions reached in the
foregoing letters are contained in the following correspondence:

Puoenix, Agiz., April 5, 1937.
ITon. CARL HAYDEN, ]
United States Senator, -
Senate Office Building, Washington, D. O.

DeAr CARL: In connection with my letter to you of December 14, last, relative
to the question of taxing Kederal agencies on their proprietary activities, you
have now furnished me with 18 letters by various Federal officers speaking for
their respective agencies. Only 11 of those letters attempt to discuss or take
any definite position concerning the question. The other seven are nothing
more than acknowledgments of the receipt of your communications relavive to
the matter.

For convenient reference later herein, the 11 letters are identified as follows:

(a) Post Office Departmwent, by Third Assistant Postmaster General (whose
signature T cannot decipher), February 4, 1937;

() Recoustruction Finance Corporation, Jesse Jones, February 1, 1937;

(¢) Federal Home Loan Bank, Mr. Fahey, February 11, 1937;

(d) Comptroller of the Currency, Mr. O'Connor, January 25, 1937;

(¢) Federal Housing Administration, Mr. McDonald, February 2, 1937;

{f) Rural Electrification Administration, Mr. Cooke, January 28, 1937;

(y) Tennessee Valley Authority, Mr. Morgan, February 16, 1937;

(1) Board of Governors, Federal Reserve System, Mr. Morrill, February 24,
1937 and

(i) Farm Credit Administration, Mr. Meyers, February 23, 1937.

(/) Export-Import Bank of Washington, Mr. Pierson, March 18, 1937,

(k) Comptroller General of the United States, Mr. Elliott, May 19, 1937,

POST OFFICE DEPARTMENT

{(a) In that letter it is said that inasmuch as the Post Officc Department 3«
not mentioned in my letter no comment i8 required. To this is the added
statement :

“s * * it ig believed postal savings and Interest accerued thereon are subject
to the taxing power of the States unless the States in some manner have
expressly exempted them from taxation.”

Comment: 1. There is, I think, a substantial basis for the suspicion that
no constitutional warrant or authority exists for the establishment or operation
of the Postal Savings System.

2. One major reason urged as justification for adoption of the System was
that it would not compete with local banking institutions or take local funds out
of the community, because those funds would be redeposited in local banks, It
has not so operated. For example, on June 30, 1935, the postal savings deposits
in Arizona were nearly 6% million dollars, but only 3.6 percent of the amount
was then on deposit in Arizona banks.

3. On June 30, 1935, total deposits in the Postal Savings System was over
114 bhillion dollars, Of this amount, $385,000,000 was then on deposit in banks
and $777,000,000 was invested {n United States securitles.

4. The net income of the System (the profits) for the year ending June 80,
1035, was over 118, million dollars.

41
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RECONSTRUCTION FINANCE CORPORATION

(b) In that letter Mr, Jones argues:

1. That R. I, C, “is not operated for profit”

2, That there are 22 of the 48 States in which R, F, C. Is not foing business,
Arizona belng one of the 22, and hence “Arizona and the other 21 States in which
we do not do business would in cffect be contributing revenue to the remaining
U Strtes * o e .

3. That R, F. C. does not compete with private eapital, but has “loaned money
only when private capital was not available at reasonable rates”; and

4. That to tax R. 1 C, “would complicate the operation” of the Corporation
“and Inercase administrative costs”, require changes in hookkeeping system, ote,

Comment: 1, Baltimore National Bank v. Maryland Taw Commission (207
U, N 200) ds elited by Mr. Jones as authority for his contention that R, I, C.
should not be tuxed beeause it *“is not operated for profit.” There is nothing
In that case to justify his assumption, The Court, by way of side remark or
observation relative to R K. C. when organized, said; *'I'he purpose that it
almedd to secure is not profit to the Government * * * 'I'hat remark had
nothing to do with the deelsfon or the ground upon which rthe deciston is based,
As clearly pointed out by the Court, the decision turned upon the question as
to whether the congressionnl permission, given in sectlon 5219 (R, 8. U, 8.).
to States to tax the shares in national banks was applicable to the shares of
preferred stoek held by the R, B, €, in the Baltimore Natlonal Bank, Here is
what the Court sald so far as the essential statements in the decision are
coneerned

“* & ¢ TPrye, * * * the Reconstruction Finance Corporation is a gov-
erinnental ageney, but so also is n national bank * * * The question thus
reduces {tself to this, whether there ts suflieient reason to believe that immunity
from taxes of this kind huas been given to one agency though by long acceepted
deelsions it has been dended to the other, * % o

Having pointed out that section "5219 permitted Stute taxation of *‘all”
shares of a nationnl bank, the court sald:

“In such o sitiition the burden is heavily on the sultor who would subject
the word all' with fts uncompromising generality to an expressed exception.
The petitioner reminds usg that the ends to be served by the Reconstruction
Finunce Corporation are even more predominatety publie than those of a
wittionanl bank, since the bank, while promoting the flscal needs of the Gov-
ernment, is aeting at the same time for the beneflt of its sharveholders. "The
snggestion has its forcee, but foree Inadequate, we think, to carry the goal.”

And coneluding :

“All shares fn national banks-—no matter by whom owned--shall be subject
to taxation * * *  Across petitioner's path there still lles the stumbling
block of that uncompromising ‘all,'”

2. The nrgument that R, B, C. I8 not doing business in Arizonn or in 21
of the other States and that it it were taxed Arizonn and the other 21 States
waoutld be contributing revenue to the remalning 26 States, is, to sny the
lenst, not impressive and, even with the lmited knowledge T have, is not
supported by the faets,  Technieally, R, F, C. may not be doing business in
Arizonn fnsofur as maintaining an office or place of business here, but ihe
fuet remuins that it has loaned or invested money in substantinl amounts
in this State,  One instance ought to be sufficlent. That fnstance is its invest-
ment in “A stoek™ of the Valley National Bank. R. F. C. has, for the past
d years, owned and still owns, through its holding of Valley National Bank
class A stock, about 80 pereent of that bank's capiial of $1.665.000. So other
stockholders have only about $324,000 invested fn the bank. After R, ¥. (.
hought in, or made the so-enlled lonn, the State levied the regular tax on
the amount represented by this R, B, C. investment, The matter was hung
up n the courts hy the hank during the time the case of Baltimore National
Bank v, Marplund Tar Commission above referred to was in process of 1tiga-
fion,  As the result of the decisfon in that ease it momentarily appeared that
Arlzonp worldd sueceed In collecting the tax on the R, P, C. stock: hut 1
month and 17 days after the decision in the Baltimore bank case Congress
was gont enongh to pass a speelal exemption statute (act of Mar, 20, 1936,
Puhlie No, 482, 11, 8, C. A. title 12, sec, 51d) expressly exempting stock held
by R. F. i natlonal banks from taxation, It {s not too much to say that
ns the result of this fnvestment R. F. C. owns the control of the Valley
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National Bank, the dominating banking institution of this State, which, as
you know, has branches in most every town and city of any lmportance in
Arizona, 8o, for practical purposes, R, It C. is decidedly in the banking
business in this State. Furthermore, its investment of $1,240,000 in that enter-
prise is tax exempt, With that decided advantage it occupics u most favorable
position because every other bank in the State is paying and must continue
to pay the taxes on its entire capitalization,

3. Again, Mr. Jones refers to Hirst National Bank of 8hreveport v. Louisiana
Tad Commission (280 U, 8. 60), to support his contention that R, F, €. “dovs
not compete with private capital”, and particularly for his contention to the
effect that merely hecause an Institution leuds money it does not follow that
in so doing it competes with another money-lonning coucern.  Nothing of the
kind was declded in the case he cites, The banks In that case, as the deciston
clearly shows, failed because there was no evidence in the record showing
that the banks, during the time involved, were lonuing or would have loaned
money on real-estate mortgages or taken on automobile purchase and other
similar loans. Quite to the contrary, it appenrs that the banks would “never
handle” such mortgages or loans, In this connection Mr, Jones said: “We
have advanced money to borrowers only when private capital was not available
at reasonable rates.” Presumably, Mr. Jones considers the rate of 2.6 or
3 percent charged to the Valley National Bank to be reasonable, but suppose
there were added to his ‘“‘reasonable rate” the amount necessary to mect
the State, city, and county taxes on the stock or debentures he bhought in
that bank—taxes awgregating $6 per hundred or better per annum-—would he
then consider his rate, plus thig additional tax burden, a reasonable rate?
That is what every other investor in loeal bank stock fuces.

4, The argument that R, I', C. would have to make “extensive changes” in its
“bookkeeping sysiem”, that its administrative costs would be Incereased and the
operation of its affairs complicated, If Congress permitted 1t or its activitles to
be taxed by States, would not make much of an impression on any business
executive engaged in the operation of his own business or that of a corporation,
That executive within recent years has been forced by Federal and State legis-
lation to make “extensive changes” in his “bookkeeping system” and accounting
methods. By the same means his operating problems have been greatly compli-
cated and his administrative costs greatly Increased through the sheer necessity
of muking repeated and continued extensive reports, changing his accounting
system to comply with the demands of Federal and State statutes and innumer-
able rules and regulations promulgated by Federal and State administrative
officers, Mr, Jones, an extensive businessman himself, undoubtedly appreciates
the harassing treatment to which private business hasg been subjected, and,
naturally, he cringes from having to take the same kind of medicine in adminis-
tering the affairs of R, F. C. Even so, s that any real reason why R, F, C,
should be permitted to absorb a substantial part of the finaneinl business of a
State, have all the advantages, benefits, and protection of the local laws, courts,
and other facilitles provided by the State, be free of taxation by the State on iy
investments within the State and, in this situation, compete with private
investors who have thelr money in similar enterprises and who must, through
taxes, pay for the very protection and benefits accorded R, F. C. under the laws
and facllities furnished by the State and maintained through local taxation?

HOME OWNERS’ LOAN CORPORATION

(¢) Mr. Fahey po\nts to the Federal statute permitting the taxation of real
property owned by agencies of which he is the head and says that while he is
in general agreement with the idea that governmentual business organizations
ought to be taxed on a reasonable basis, he feels that the extent to which those
agencies may be taxed under the present set-up “is substantially a fair basis.”

Comment: 1. At the rate the Home Owners' Loan Corporation is foreclosing
mortgages it may be that it will, in the process of time, be obliged to pay a
substantial amount of taxes. On the other hand, if a bank or private mortgage
concern paid no taxes, except on property taken under forceclosed mortgages,
they would certainly occupy a most favorable position in comparison with the
tax burden to which such institutions are now subjectcd. In this connection the
fact that H. O. L. C. has, as suggested by Mr, ¥Fahoy, paid a large amount of
back taxes on property against which it has taken mortgages, has nothing to do
with the question as to whether or not these Federal business agencles shonld
be taxed ¢n substantially the same basis as similar private concerns. Any
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money lender, for his own protection, must always see that the taxes on the
security are paid to date of the loan, The amount so pald is taken out of the
Xou;x. That is all II. Q. L. C. has done aud any private lender would have done
no less,

2. Equality s the fundamental basls of our whole governmental structure,
Lvery citizen, in his personal rights as well as i his business activities, has the
right under the guaranties of the IFederal Constitution to be treuted equally with
every other citlzen, When the Government enters business and exempts its
activitles in that respect from burdens it imposes on a private citizen, it dis-
criminates agninst him in favor of itself and the particular group favored by its
course of action. That is absolutism., It destroys the liberty of person and
property—£reedom perishes,

COMPTROLLER OF THE CURRENCY

(d) Mr, O'Connor confines hig comment to the F. D, 1. C., suying it “is not in
competition with any of the corporations or firms in your State.” He admits
that eritielsm *hns been made that the smaller banks of the Midwestern States
are receiving greater benefits in proportion to the assessment than are the larger
banks In the large clties.”

Comment: 1. 1t Is certain ¥, D. I, C, is In the insurance business. It exuycts
premiums_for_ that insurance from the banks insured. It dominates the
whole field in that respect. It operates for the special bencflt of one class
of clitizens, namely, bunk depositors, on thelr deposits up to a fixed amount.
It It were a private concern in the same situation, it would certaiuly be
subjocted to taxes. Since it operates for the special benefit of a particular
group It effects a discrimination In favor of itself and the group for which it
operutes.

2 Mr. O'Connor says: “It is a purely governmental function,” That I
guestion.  Where s the constitutional nuthority for the Federal Government
to enter the insurance field? Unless that authority can be found in the
Constitution the activitiey of this agency are not a governmental function but
are of 0 purely proprietary nature, and, like every other activity of that sort,
ougzht to be taxed in exnctly the same way as a private insurer.

FEDERAL HOUSING ADMINISTRATION

() Mr. McDonald takes the position that the F. H. A. is not “affected
one wity or the other under the present legislative set-up, for the reason that
it bas no net income™; but should any profits acerue to it those profits, or
what he culls excess, will “be returned to the original mortgagor and the
Foderal Housing Administration may in no way derlve a profit.” Again,
he says: “By reason of this, all Income of this Administration over and above
its operating expenses must be held for the heneflt of the mortgage groups
and must ulthmately be applied for the beneflt of the same,” ‘

Comment ! 1, Mere, ngaln, is the plea of “no net income” to the agency and
henee the agency should not be taxed. Is a private lending agency ever
exempted from taxes merely because it has no net income?

2. Agaln, also, is (he admission that this agency is operated for the special
benelit of the mortgagor or mortgage groups—a discrimination in favor of
the particular mortgngor or mortguge groups as agalnst other citizens who
happen to be mortgagors. This means that the mortgngor or mortgage groups
under the K. H. A., as a class, benefit to the extent of the amount of taxes
that would have to be paid by them indirectly through such increase in the
fnterest rates as would be necessary to meet the tuxes if their mortgagee
F. H. A. had to pay taxes like a private lending agency. So, again, we have
inequality——one group of citizens heing treated by the Government more favor-
ably than another group. Such a condition cannot continue under a govern-
ment based on the concept of individual freedom.

RURAL ELECTRIFICATION ADMINISTRATION

(1) Mr. Cooke says: “Wo are a lending agency only and the profects we
flnance are owned and operated wholly by public and private agencies within
the several States.”

Comment; 1, Here, agaln, is the same discrimination, the favored class.
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TENNESSEE VALLEY AUTHORITY

(g) Mr. Morgan, of the T. V. A,, says’

1 He canuot agree “that the activities of the Authority are of a proprietary
pature,”

2, Sales'of eloctricity by the Authority “amount only to a disposition ot
the Government's property generated at constitutionally built dams, which
siules were held to be a constitutional or governmental function in the case of
Ashwander v, Tennessee Valley Authority.”

3. According to South Carolinu v. United States, proprietary activities of a
State are subject to Federal taxation,

4, Proprietary activities of the Kederal Government are not subject to State
taxation “because the Federal Government is one of delegated powers, and
accordingly any activity within those delegated powers involves the exercise
of governmental powers.”

H. “The Authority has been disturbed with the problem of actually deprivy-
ing local governments of tux revenues, which deprivation was brought about
directly through the Federal Government's activities.”

g, “+ * * we have devised the plan of selling the propertiecs * * * to
local cooperative associations incorporated under State law and subject to
State and local taxation, Under such a plan, States und other political units
not only received all of their tax revenues from such property, but in addition
are the heneficiaries of the Federal Government'’s activities in that particular
area,”

Comment: 1. His first statement is inaccurate. It overreaches anything said
in the majority opinion of the Supreme Court in the 7. V. A. case (207 U. 8
288). That opinion is limited strictly to one dam, the Wilson Dam. The Court
said

“Second. The scope of the issue,

“We agree with the circuit court of appeals that the question to be deter-
mined is limited to the validity of the contruct of January 4, 1934, 'I'he pro-
nouncements, policies, and program of the Tenunessee Valley Authority aud
{ts directors, thelr motives, und desires did not give rise to a justiciable con-
troversy save as they had fruition in action of a definite and conerete character
vonstituting an actual or threatened interference with the rights of the persons
complaining * * *,

“There is a further limitation upon our inquiry. As it appears that the
trunsmission lines in question run from the Wilson Dumn and that the electric
energy generated at that dam is more than sufliclent to supply all the require-
ments of the contract, the questions that are properly before us relule to the
constitutional authority for the construction of the Wilson Damn and for the
disposition, as provided In the contract, of the electric energy there gencrated.

“Phird., The constitutional authority for the construction of the Wilson IDum,

“The Congress may not, ‘onder the pretext of executing its powers, puss lnws
for the accomplishment of objects not entrusted to the Government’ [elting
cases].”

The Court then reviews the history of the legislation authorizing and the
circumstances prompting the construction of the Wilson Dam, pointing out
that the authority for its construction lies in the National Defense Act of June
3, 1916, saying :

“+ » # jt guthorized the President to cause an investigation to be made
in order to determine ‘the best, cheapest, and most available means for ihe
production of nitrates and other products for munitions of war' * * * and
‘to construct, maintain, and operate’ on any such site ‘dams, * * * as in
his judgment is the best * * * or convenient for the generation of electri-
cal or other power and for the production of nitrates or other products needed
for munitions of war and useful in the manufacture of fertilizers and other
useful products,! * * *

“The Wilson Dam and its power plant must be taken to have been con-
structed in the-exercise of the coustitutional functions of the Federal Govern-
ment,

“Fourth, The constitutional authority to dispose of electric energy generated
at the Wilson Dum.

“The Goverument acquired full title to the dam site, with all ripurian rights.
The power of falling water was an inevitable incldent of the construction
of the dum * * * The mechanical energy was couvertible into electric
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cnergy, and the water power, the right to convert it into electric energy, and
the electrie energy thus produced constitute property belonging to the United
Stutes {elting cases|,

“Authority to dispose of property constitutionalliy ncquired by the United
Strtes s oxpressly granted to the Congress by section 8 of article 4 of the
Constiution (quoting section).”

After discussing other questions in connection with the case there is this
strtement near the foot of page 339 In the volume ot reports where the opinjon
is recorded

*We llinit our deelsion to the case before us, as we have deflned it, * « ¢

And vgudn, on page 340

g ¢+ Phe Government 18 disposing of the energy itself, which simply is
the mechantenl energy, inceldental to falling water at the dam, converted into
the eleetrie energy which Is susceeptible of transmisston,  The question here
i slmply as to the acquisition of the transmission loes ag a facllity for the
disposal of that energy.  And the Government rightly conceded at the bar, in
rubstance, that 1t was without constitutional authorfty to acquirve or dispose
of such energy exceept as it comes into being in the operation of works con-
structed In the exerelse of some power delegnted to the United States.  As
we have sald, these transmission Hnes leand ddrectly from the dam, which has
been lnwfully construeted, and the question of the constitutional right of the
tiovernment. to nequire or operate loeal or urban distribution systems is not
fnvolved.,  We express no opinion ns to the validity of such an effort, as to the
statas of any other duam or power development in the Tennessee Valley,
whether connected with or apart from the Wilson Dam, or as to the validity
of the Tennessee Valley Authovity Act or of the claims made in the pro-
nouncements and progeam of the Authorlty apart from the questions we have
dizeussed o relation to the particular provisions of the contruct of January
4, 1084 affecting the Alnbamn Power Co."

2 That n Federal {ax on proprietary activities of a State is constitutional
ind sound In principle, ng determined In South Carolina v. United States (199
U, 8, 430) eannot be questioned,

GoIt ds true, T othink, that a State may not tax any activity which the
IFederal Government coustitutionally engages In.  However, merely becuuse the
powers of the Federal Government are delegated to it by the Constitution, and
that 1t has only such powers as are expressly or by necessary implication
conferred by the Constitution, it by no means follows that every ncetivity which
the Congress may by stutute tell the Government it may engage In is a govern-
mental funetion of that Government, 'T'he fact that {ts powers are delegated
and Hmited ean mean but one thing, namely, that it has no constitutional
power or right to cngage in any activity or undertaking that {8 not of a
strietly governmental character within the Constitution, Unless the authority
to engage In proprictary enterprises can be found in that document, then
the IFederal Government has no such vight or power. Undoubtedly, Congress
may  constitutionnlly  ereate instrumentalities, such as national banks, for
cxample, and empower or require such instrumentalitios to perform certain
detinite funetions for or of the Federal Government, The functions so per-
formed ave clearvly not taxable by any State, lrrespective of whether Congress
exempts such aetivities from taxation. On the other hand, if the iunstru-
mentalities so ereated engage, by congresstonal permission or otherwise, in
proprietary enterprises or functions--activities not delegated to the Kederal
Govermment by the Constitution—all such activities should be subject to taxa-
tion by States and other local authorities wherein the actlvities are carried
on; and, on principle, Congress has no power or authority to exempt such
activities from State taxation,

4. 'Ihe problem of Joeal taxntion and Tennessee Valley Authority’s plan
of avolding such taxes, s suggested by Mr. Morgan in his two statements
lnst. nbovée quoted, are definite signposts that the Federal Government, through
the Tennessee Valley Authority, has gone far beyond its constitutional power
in doing the things it i3 attempting under Tennessee Valley Authority, His
two statements ought to be sutlicient proof that Justice McReynolds was correct
and amply Justified in substantinlly everything, if not all, he said in his dis-
senting opinfon in the Ashwunder case. There is no more justification for
exempting the proprietary activities of Tennessee Valley Authority from taxe-
tion than there i3 for wholly exempting national banks.

Mr. Morgun's statement lust quoted above concerning Tennessee Valley Au-
thority's plun of selliug the properties, ete, evidences a studied effort (1) ta
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avold local taxation and (2) to create a special class of beneficlaries of the
Federal Government in the particular area covered by Tennessce VYalley Au-
thority’s activities—a scheme of abgolutism in a large territory and a discrimi-
nation in fuvor of a particulur cluss of beneficiuries in that territory at the
oxpense of the entire Nation.

FEDERAL RESERYE SYSTEM

(h) Mr, Morrill, speaking for Mr. Kccles, says:

“1, Federal Reserve bunky should not be tuxed since they do not exercise
proprietary functions and do not come into competition with private euter-

rise,

v *2, He udmits that those banks have authority to and do make loans to
individuals, partnerships, ete,, but claims the volume bf these louns is com-
paratively small at the present time and is rapidly declining,

“3. Reserve bunks are not operated for the purpose of muking proilts either
for themselves or for the member bunks who own the stock of the Reserve
bunks,"”

“4, Reserve banks gratuitously render extensive services to the public and
the Government,

“6. I'hese bunks ure the fiscal agents of the United States and iun that capuac-
ity perform muny functions for the Kederal Treasury,

“¢. By congressionul action these bunks, thelr capltal stock, ete., ure immune
from Stute and locul taxuation except tuxes upon real estate, and he concludes
with the assertion that this exemption wus extended in recogunition of the tact
thut the functlons of the Federal Reserve bunks are governmental ruther than
proprietary In pature, und it is respectfully submitted that there bhas been no
chunge in the situation which would make favorable the removal of this
protection, * * *v

Comument: 1. Knowing the activities these banks enguge in and the vast vol-
ume of business they bandle for their stockholders, the member bunks, it is
rather presumptuous to say “they do not exercise proprietary functions und do
not come into competition with private enterprise,” The fuct iy, they perform
many functions in the way of clearing and collecting checks, not only ot mem-
ber bunks but nonmember banks, just as the banks themselves have previously
done und to a cousiderable extent still do. This is largely conceded by M,
Morrill when he admits that these banks are authorized to and do make com-
mercinl and industrial loans; that they collect checks for their member banks
uggreguting billions of dollars; and thut their capital stock is owned by the
member bunks, Aside from this, one of the major purposes for which those
banks were created was and is to make loans at interest to member bunks
through discounting puper of member banks, just as any member or nonmember
bunk might or could do and, in tact, has done and continues to do.

2. When the Federal Reserve Act (sec. 280, title 12, U. 8, C, A.) expressly
provides for the puyment of cumulative annual dividends ot ¢ percent on the
puld-in eapital stock—stock subscribed and owned by member banks—and that
ufter the payment of these dividends the balance of the net earnings shall be
carried into the surplus fund of the Reserve banks, how can it reasonably be
suid that these banks are not operated for profit? 1f an annual return of ¢
percent on a tax-free investment, to suy nothing of the surplus, is not a profit
or u business operated for profit, then what business is operated for profit?

3. If these banks, like other banks, were obliged to pay State and local taxes,
they probably could not, as Mr, Morrill says, render the vast amount of gra-
tultous services which he says they give to their member banks, Does not
thls very situation create a discrimination in favor of the Federal Reserve
banks and thelr members to whom they are enabled to extend these gratultous
services by reason of the fact that they do not have to pay taxes? These banks
do business all over the country. They have the benefit of all of the facllities
maintained and operated at the expense of those who pay taxes. Agaln, they
cmploy a vast number of people who draw annually for salaries, etc.,, a very
lurge amount of money, and yet even those salaries are not subject to State
income tuxes, (Sece New York ew rel. Rogers v. Graves, as cited by the United
Stutes Supreme Court Jan, 4, 1937.)

4. Needless o say that insofar as these banks perform functions that are of
un essentinl governmental nature for the Federal Treasury they should not be
taxed by the States or locally. On the other hand, national banks must act
us fiscal agents of the United States and, when required, must perform in
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many respects the same functions for the Federal Treasury that are performed
by the IFederal Reserve baunks, yet national banks are, by congressional permis-
sion, subjected to plenty of State and local taxes,

0. The fact that Congress has go far exempted Federal Reserve banks and
everything in connection with them from State and local taxation is beside the
question. Equally so are the considerations, whatever they may have been,
that have prompted Congress to extend this immunity., The real question is,
“Why should they not be taxed by the States, at least insofar as their business
and activities are purely proprietary and, to a large extent, competitive with
other financlal institutions that are taxed?" Except in some relatively unim-
portant respects, they are not greatly different from national banks, and it is
difficult to understand why they should occupy much, if any, different situa-
tion, Insofar as State and locnl taxation are concerned, than national hanks.
The enclosed memorandum sufficiently demonstrates that national banks, just
us Federal Reserve banks, are instrumentalities of the Federal Government,

FARM CREDIT ADMINISTRATION

({) Mr. Meyers, the Governor of the Farm Credit Administration, to support
hiy objection to State taxation of the agencles under his supervision, says:

“1, ''hey are all governmentul agencles, While they perform some functions
simflur to the functions performed by private enterprises, it would be ifmpos-
uible to separate their functions and divide themn into two classes, (governmental
and nongovernmental), because their whole reason for existence was o need for
credit beyond the power of private cupital to supply on terms as favorable as
those which could be offered by the instrumentalities in question,

“2, Should Congress permit the taxation of any of them, it would be impos-
sible to extend credit to borrowers at rates upon terms nearly as favorable as
prevall today.

“3, I think there is a real distinction between taxation of the corporations
that 1 have been discussing and of national banks, even though the latter are
also governmental instrumentalities.”

These three statements are the essence of his whole letter, though he unneces-
sarily devotes a good deal of space in the apparent attempt to demonstrate that
his groups are Federal instrumentalities,

Comment: 1. Let it be granted that Mr. Meyers' agencies are all Federal
instrumentalities, though there is ground for reservations as to some of them,
and grant also that none of them can be taxed by the States without the con-
sent of Congress, 8till, s there any reason why Congress should not permit
them to be taxed by the States on some basis at least similarly to what it has
done in connection with national banks? Merely because they are govern-
mental agencles or because they may perform some functions for the Govern-
ment, insignificant though those functions may bhe {n comparison with the pro-
prietary business done, or because they were created and exist for the purpose
of extending credit on more favorable terms than can be made by ordinary
bunks or other private lenders who must pay taxes, are not substantial or
valid reasona why these agencles should have Immunity from State taxes.
Kxactly the same reasons could be urged with equal force for national-bank
{inmunity. Undoubtedly the latter could and would make much more favor-
nble terms (interest rates) on loans if they were immune from all State taxes
except taxes on their real property.

2. The Osborn cuse clited by Mr. Meyers and its predecessor (McCulloch v.
Marylund) and many other cases that have followed that originul case huve
no application to the question raised in this correspondence. There the Fed-
eral instrumentality, Bank of the United States, in the absence of congres-
slonal consent that it be taxed, successfully contested the right of the State
to tax it. Congress not having consented that the State might tax the Federal
instrumentality, the question was, “Could the State constitutionally tax the bank
aven though it did an extensive proprietary business in addition to the funec-
tions it performed for the Federal Government?' On the other hand, the ques-
tion involved in this correspondence s, “Why should Congress not permit the
taxation by States of these I'ederal agencles at least to the extent that it
permits the taxation of national banks?”

8. It 1s legislation that would permit these agencies to be so taxed that
Mr. Meyers objects to, as ‘plainly indicated by the last paragraph in his letter,
and he gays, “I think there is a real distinction between the taxation of the
corporations that I have been discussing and of natlonal banks.” However,
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he nowhere indicates what that distinction is. If there is any admissible
distincetion I shall be very glad to have him point it out.

4, His argument that “If, uuder its constitutional powers, Congress hail
provided that a department or bureau of the kederal Government itself should
mnke the loans—being inade by the various corporate instrumentalities——there
is no question but that the States would have been without power to imposc
tuxes,” Is hardly admissible. First, it is at least doubtful if Congress has the
coustitutional power to authorize the Federal Treagpury or other department
or bureau to cngage directly in the loaning business. Second, under such u
scheme, at least as appears by Mr, Meyers' suggestion, the loans would b
made from Government funds, but these agencies are not loaning Government
funds, in any true seuse, except possibly in relatively small amounts,

5, The real reason why Mr, Meyers objects to his agencles being taxed by
the States plainly is that they could not loan money at the low rates of
interest they demand if they were obliged to pay State and local taxes on the
same basis, or in anything like the same proportion, that national banks must
puy. Or, to put it another way, he does not want his agencies put on an
cquality with national banks or with any other lenders with whom he com-
petes in the proprietary business carried on by his agencies. His agencies
must be the favorites before the law and in the field of business operations
in which they are engaged.

Finally, wrapped up in the question here involved are the same fundamentals
of right and wrong that arose a ceutury ago in connection with the Bank
of the United States, and out of which came the McCulioch and the Osborn
cuses. 'That bank, though constitutionally created and performing essential
and valuable governmeiital functions, was given a preference and unfalr
udvantage in its proprietary operations against State banks and other citizens
with whom it competed for business, The Supreme Court of the United
States rightly held it to be immune from taxes, yet that very immunity and
the fallure of Congress to permit the States to tax it on some fair and equitable
basls was the very thing that wrecked it. But the wreckage did not stop
with the bank., It seriously embarrassed the second Jackson administration,
discredited his successor, Van Buren, and finally wrecked the financial struc-
ture of the country and brought untold miseries upon the whole people. The
history of that period ought to be a solemn warning that even though Congressy
may constitutionally create instrumentalities essential to the proper functions
of the Government, yet when it endows those instrumentalities with privileges
and immunities which place them and their beneficiaries in a favored class,
having all the rights but little or none of the responsibilities of the ordinary
citizen and the enterprises of the ordinary citizen with whom they compete,
tho results are apt to be fatal to those favored and, above all, disastrous to
the whole country.

As has been indicated hereln, it is the law that State proprietary activities
and agencles are subject to Federal taxes, On the contrary, proprietary ac-
tivities and agencies of the Federal Government cannot, in the absence of
congressional cousent, be taxed by the States, This situation produces some
strange and inequitable situations, of which personal income taxes are an
example, Under the first of these principles there can be but little doubt
that the salaries and wages of officers and employees engaged in the operation
of State proprietary activities and agencies are subject to Federal income
taxes, but, under the second, the salaries and wage of officers and employees
operating Federal proprietary activities and agencies are immune from State
income taxes; and, in view of the recent decision of the Supreme Court in
New York ca rel. Rogers v. Graves, it 18 belleved this immunity extends even
to the salaries and wages of officers and employees of national banks. 8o
we have a vast army of citizens receiving a substantial portion of the national
income and enjoying all the privileges and benefits of State government, but
who, in the absence of the consent of Congress, cannot be taxed on thelr
income for the support of State government,

As a practical matter, every proprietary activity or agency of the State or
of the Federal Government necessarily brings the State or the Government, as
the case may be, into competition with every citizen, individual or corporate,
engaged in, orf who has the right to engage in, the same activity. Similarly,
every officer and employee of a proprietary activity or agency of the Federal
Government, and by reason thereof exempt from State income taxes unless
Congress consents, competes with every citizen who is not fortunate enough
to occupy a Federal position. Under the principle of equality, tax immunity
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of State and Feddral proprictary enterprises or agencles, and Federal officers
and employees operating such Federal activities or agencies, works an unjust
and Inequitable discrimination agninst every citizen engaged in, or who huas
the right to engage in, the sume or slmilar activity and every citizen who is
not on the Federal pay roll. Such a system of discriminations and favoritism
is allen to and destructive of the principie of equality. It {8 a specles of
absolutism, opposed to free government and individual liberty. Both caunnot
long survive in the same soclety, Either the system must be abolished or else
froe government and individual liberty will disappenr,

Congress has the undoubted power and duty to remove the tax immunity
from all Federal proprietary activities and agencles, and all those Federal
officers and employees engaged in the administration of the same, and may
fully protect the Federal Government in every respect from oppressive State
netion by proper restrictions as to the taxes the States may exact, just as it
hns done in the case of the national banks. If it is essentinl that States and
the Federal Government engage in proprietary enterprises, then let them, and
all employees enguged In the operation of those enterprises, be placed on an
cquulity with other citizens; let them bear the burden of taxation equally
with the burdens fmposed on all other citizens. Thus it is probably possible
to maintain the principle of equality. Insofar as the Federal Government is
concerned, the responsibility to abolish the prevailing system of diserimina-
tion, favoritism, and inequality rests with Congress.

Yours very truly, C W
HAS. WOoOLF,

- PHoOENIX, ARIZ., May 11, 1937.
Hon. CAryr, HAYDEN,
United States Senalor,
Senate Office Building, Washington, D, C.

DeAr SENATOR HAYDEN ! You nsked (hat I let you have my comment concern-
ing the letter of Mr. Plerson, president of the Export-Import Bank of Wash.
ington, His letter and copy of annual report, the latter apparently being for the
vear ending December 81 last, have Been examined, and it appears that he, like
the heads of other Federal agencies, 18 opposed to having his agency subjected
to loenl taxation and for substantially the same supposed reasons others have
offered and which have been previously commented upon,

Summarized, his arguments and the obvious answers thercto are:

Argument 1—-—’I‘ho Export-Import Bank does not compete with the com-
mereinl banks, but in financing foreign trade it supplements credit facilitles
of commercial banks.

Answer—The taxability of a business or property is not dependent on
whether the business or property Is competitive with any other business
or property.

Argument 2.—-Beenuse of the recent marked expansion of Federal activities
in the lending fleld, these nctivities “must be classified as governmental”
rather than proprietary.

Answer~—To say that because the Federal Government has extensively
chgaged, through numerous agencles, in the money-lending business, its
activitles in that particular should, for that reason, be deemed govern-
mental rather than proprietary, i8 to beg the question, The activity is
what {t is, elther governmental or proprietary. Certainly lending money
on risks for which security is or is not taken, but for which interest to
compensate for the risk is exacted, is essentinlly a proprietary, not a
governmental function,

Argument 8.-—While his agency may receive the benefit of “public services of
different States', yet it should not be taxed, since it enables horrowers in the
various States to transact additional business, thus increasing the taxable
fncome or property of citlzens, the States thereby are indirectly benefited.

Ansiocr.—1f that argument is sound, then every individual, bank, or
money-loanier eovacern should be exempt from locul taxation for exactly
the same reason,
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Argument 4—If his agency were obliged to pay taxes, its effectiveness
would be reduced, “because its interest rate would necessurlly be increased.”

Answer.—If commercial banks and other private money lenders were
cxempt from taxation they unquestionably could and would loan at
greatly reduced interest rates.

Argument 5—His agency should not be considered in the same status for
taxable purposes as national banks becanse “a national bank hus a fixed
locntion in one city”, while his agency is “situated in Washington and engnged
in making loans throughout the country.”

Answer—A national bank is no longer confined to n single oftice at “a
fixed location in one city.,” It may have branches throughout a State.
The business of a national bank is not confined to the “one city” of its
location, In fact, every national bank of any magnitude makes mauny
loaus not only outside of the city of its location but outside of the State
of its domicile, and no doubt the larger ones do a iuch more extensive
business “throughout the country” than the Export-Immport Bank., Further-
more, it will be, I think, only a matter of a short time when the Federal
law will make it permissible for a national bank to cxtend its activities
through a branch-banking system throughout the country, As you know,
even now national banks have branches in foreign countries,

Argument 6,—8ince his agencey is located in the District of Columbin, its situs
for tax purposes is in that District; and, for the most part, any taxes that it
might pay would be paid to the District of Columbia.

Answer.—'Ihat argument is Insubstantial. Mecerely because the main
oflice is in the District of Columbia is no reason at all why it should
not be taxed in Arizona on such part of its busincss as is transacted
in and hus a taxable situs in Arizona. If his argument were sound, then
Phelps Dodge Co., which, I believe, Is a Detaware corporation but which
at least has its main office in New York, would be tuxable on its incomo
in none but the State where its principal office is located, On that theory
the net income on its business done in Arizona would not be subject to
income taxes in Arizona,

Yours very truly,
C11A8. WooLF.

PBokNIX, ARz, May 25, 1987.
IHon. CArL HAYDEN,
United States Senator,
Senate Ofice Building, Washington, D, 0.

Dear SENATOR HAYDEN ! Recelpt is acknowledged of your letter of the 18th
fnstant enclosing letter of the same date by Mr, R. N, Elliott, Acting Comp-
troller General of the United States, having reference to the subject of my
letter to you of December 14 last, and on which you request my comment.

At the outset I must say that Mr, Elliott is to be commended for hig un-
binsed and intelligent statement concerning the subject,  The closing paragraph
of his letter admits, “the problem is a serious one and growing more so each
year with the expanslon of both State and governmental activities into flelds
not strictly governmental or soverelgn in character.”

There is not much that can be said with respect to Mr., Elliott's letter that
can add substantially to comments made in my previous letters, There is,
however, one important development that should be mentioned.

In paragraph 3 on page 13 and also in the third paragraph from the end
of my letter of April § last, reference is made to the case of New York en rel
Rogers v. Graves, decided January 4 last, which establishes immunity for
cmployees of corporations owned by the Federal Government from State
income taxes, and by the same principles probably establishes similar fm-
munity for employees of every Federal instrumentality, including national
banks. At the time that letter was written the case of Brush v. Commlissioner
of Internal Revcnuc had been decided (Mar. 15, 1037) but the advance sheets
containing the decision had not reached me. The Brush case cstablishes im-
munity (at least in that particular instance) of employees of State instrumen-
talities (in the particular instance, the engineer of the water department
of the city of New York) from Federal income taxes.
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As stated in Mr. Elliott's letter, the majority opinion, by Justice Sutherland,
in the Iirush case, points to the practical difficuity in many instances of draw-
g the line between those activities or instrummentalities that are govern.
mental and those that are proprietary, that is, the difficulty of defining “gov-
erimental functions.” Whatever that dificulty may be, the reasons on which
the majority opinion is based points clearly to the conclusion that the gate has
been opened whereby every employee of a State instrumentality may escape
lability from KFederal income taxes, _

In the light of these recent developments there seems to be ample justiti.
cation to assume that we may, for practical purposes, expect that every activity
croated or sponsored by the Federal Government will be considered a govern-
mental function of the United States and that every activity created or spon-
sored by or pursuant to the authority of every State government will be con-
sidered a governmental fuaction of the State, and, hence, every employee of
every such Federal activity will be immune from Stute income taxes and, con-
versely, every employece of every such State uctivity will be immune from
Foderal income tuxes, The glaring injustice and inequality thus created is the
pleture which undoubtedly prompted the following paragraph in Justice Roberts’
dissenting opinion in the Brush case. 1lle sald:

“The importance of the case arises out of the fact that the claimed exemp
tion may well extend to millions of persons (whose work nowlse differs from
that of their fellows in private enterprise) who are employed by municipal sub-
divisions and districts throughout the Nation and that, on the other hand, the
powers of the States to tax may be inhibited in the case of hundred of thon-
sands of similar employees of Federal agencles of one sort or another, Such
exemptions from taxation ought to be strictly limited. They are cssentially
unfair, They are unsound because Federal or State business ought to bear {ite
proportionate share of taxration in order that comparison may be made belween
the cost of conducting public and private business,”

We have here been speaking of the distorted picture as thus far developed in
connection with personal tncome taxcs alone. The same ugly picture is pre-
sented by the existing exemption of Federal instrumentalities themgelves from
States and local taxation—ad valorem taxes or other forms of taxes in lieu of
and valorem taxes. The only difference between the two pletures is that in the
cuse of personal income tares the knifé cuts both ways-—it strikes at the revenue
of the Federal Government as well as at the revenue of the State government-—
while in the case of the exemption of Federal instrumentalities from ad valorem
or State income taxes it is only the revenue of the State that is cut down,

Xours very truly,
CrAs. Woory,
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