REVENUE ACT OF 192§

HEARINGS

BEFORD

THE COMMITTEE ON FINANCE
UNITED STATES SENATE

SIXTY-NINTH CONGRESS
FIRST SESSION

oN,
‘.HC FR. '.1 ‘A
AN ACT TO REDUCE AND EQUALIZE TAXATION

TO PROVIDE REVENUE, AND FOR
OTHER PURPOSES

JANUARY 4, 5, 9, 12, 13, AND 14, 1926

WITH INDEX

1*1iuted for the use of the Committee cu Finance

&

WASHINGTON
GOVERNMENT PRINTING OFFICIS
76044 1926



COMMITTER ON FINANCB
REED §MOOT, Utal, Ohairman

GHORGE P, McLPAN, Connecticut, - FURNIF®LLD McL, SIMMONS, North Carolina.,
CHARLES CURTIS, Kansas, ‘ ANDRIBU# A, JONES, New Mexico.

JAMBR B. WATBON, Indiana. VPETER G. GERRY, Rhode Island.

DAVID A, REED, Pennsylvania, PAT HARRISON, Mississipp!l.

RICHARD P. ERNST, Kentucky. WILLIAM H. KING, Utah.

ROBERT N. STANFIELD, Oregon. . THOMAS F. BAYARD, Delaware.

JAMES W. WADSWORTH, JR., New York. WALTER F. GEORGE, Georgla,
WILLIAM B. McKINLEY, Illinols.

SAMURL M. SHORTRIDGE, Califorrix,

Pantey P. EccLes, Olerk



REVENUE ACT OF 1926

ICONDAY, JANUARY 4, 1036

UNITED STATES SENATE,
CoMMiTTEE ON FINANCE
Washington, D. O

The committes met in Room 310, Senate Office Building, at 10
o’clock a. m., pursuant to call of the chairman, Senator Reed Smoot
(chairman) presiding. ‘

Present: Senators Smoot (chairman), McLean, Curtis, Watson,
Reed of Pennsylvania, Ernst, Stanﬁeid, Wadsworth, McKinley
%hortridge, Simmons, Jones of New Mexico, Harrison, King, and

eorge.

' P:gaent also: The Secretary of the Treasury (Mr. Mellon) and the
Undersecretary (Mr. Winston), = o

The Coa1RMAN. The committee will come to order. X desire to
say to the members of the committee that the Secretary of the
Treasury, Mr, Mellon, is here. I requested that he appear this
morning and make a statement on the bill as it is now before the
committee and as it passed the House. I have not indicated to the
Secretary any particular line, other than to say that whatever he
thinks is of 1mportance in the vl for this committee to hear his
explanation of, we will give him ample time to make a statement.

ow, Mr. Secretary, we will be very glad to hear you. You may
either stand or sit, just as you desire.

Secretary MELLON. From where 1 was sitting I cculd not see all
of the members, and perhaps I better stand.

STATEMENT OF HON. ANDREW W. MELLON, SECRETARY OF
‘ ' THE TREASURY '

Secretary MELLON. I do not have any prepared statement. The
Treasury recommendations were given to the Ways and Means
Committee, and the House bill, which is before yon, does not vary to
any important extent generally from any of the recommendations
made, excegting in two particulars; and they are (1) as to the exemp-
tions and (2) the estate tax. ' _

As you gentlemen know, the Treasury’s recommendation was for
the entire elimination of the Federal estate and inheritance tax
features. As to the surtax, the Treasury’s recommendation was to
limit the maximum rate of 20 per cent to the $150,000 income, while
the Ways and Means Committee of the House fixed the limit on ‘the
$100,000 bracket. o . "

The line of rise in rates from the beginning is uniform. The prin-
ciple in fixing a line of rates is, of course, to fix the maximum and then

1



i) BEVENUE ACT OF 1026

to make a uniform schedule up to that maximum. That has been
done in the House bill that is before you, rated up to $100,000, and
then above that——

Senator Simmons (interposing). Mr. Mellon, let me ask you for
information right at that point. You say !he princiﬁle in fixing a
lins of rates is to take a maximum snd"thén' make the other rates
uniform. How can you well make them uniform in any graduated
scale where you jump to $2,000, and thex:J'ump to $4,000, and finally
jump to $10,000, and adding each time only 1 per cent; how can that

e quite uniform? o T T e

Secretary MELLON. It is in genersl a uniform line. Of course it is
not’ practicable to make .an exact uniform variation in the steps,
but the line followed is a uniform line from the lower surtax rates up

to the 20 per cent maximum. That is, on the percentage of the total
incomeé tax. . ‘ S
" Senator REED of Pénnsylvania. Are you satisfled with the scaling
of the purtaxes? ) o

' Secretary MELLON, Yes; I think it is & logical scaling up to the

" " Senator REED of Pennsylvania. I was contrasting them with the
soaling of the 1017 law, where the surtax went up so high as 63 per
cent, if I remember correctly, and there at $100,000 of income the
surtex was only 17 per cent. = o o ‘
. Secretary MEeLLON. I think if you take the 1918 basis that from
that you can see just how this schedule applies. There is a question
about some of the intermediate rates. ese rates in this bill were
all fixed by the Ways and Means Committee of the House of Rep-
resentatives. D S ‘
' Senator REED of Pennsylvania. That is what I mean. The Treas-
did not recommend this scale of surtaxes. ' a
. Secretary MELLON. Oh, no. We just gave in a géneral way the
idea that the maximum rate should be fixed and then that the rates
should be scaled up to that maximum. And the rates as adjusted
by the Ways and Means Committee of the House of Representatives
are in the bill that is before you, but those were not given by the
Treasury Department at all. - . R 3
Senator Stmons. What' you .suggested was & 20 per cent maxi-
mum, to be reached at an income of $150,000.
Secretary MeLLON. Exactly. ‘ :
The CmairMAN. You have not spoken of the effect that the
increase of earned income from $10,000 to $20,000 that the 25 per
cent reduction has on the early brackets. _ o
Secretary MELLON. As to the early brackets—well, in fact all
the way through there is the benefit of the earned income provision,
which applies to a very large percentage, to 60 per cent to 80 per
cent of the incomes through these intermeériate brackets.
Senator HarRIsoN. Mr. Secretary, in vicw of what the House has
done—and it has fixed the maximum of 20 per cent at an income
of $100,000, I believe. ’ o
'Seccretary MeLLON. Yes. o '
_ Senator HARRISON. Do you still insist on the wisdom of your
suggestion of making the 20 per cent apply to incomes of $150,000%
" Secretary MELLON. It is a question of amount of revenue to be
securell. A large number of taxpayers come in, say, from $30,000
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REVENUR ACT OF 1020 . 3

to $60,000 or $70,000, and in order not to make too great a deficiency
in revenue it is necessary to have the rates follow up to some point,
and the difference is rot so very great between running up to the
$100,000 limit and to the $150,000 limit. .

Senator Smmons. The income derived would be very little larger
by stopping at $100,000. .

Secretary MELLON. Quite a little larger. And, you must remem-
ber, there was a large amount of revenue lost through some reduc-
tions in other matters, such as in automobile tax. They found it
necessary to keep their rates intact or to follow up through the line,

The CHairRMAN. Have you come to any definite decision as to the
amount of reduction it would be safe to make? o

Secretary MELLON. On the whole, do you mean?

The CHAIRMAN. Yes.

Secretary MELLON. I think in the matter of reduction that we
should not ]%0 beyond $330,000,000. .

Senator Kina. Is that based on the Budget recommendation?

Secretary MELLON. Yes; on all our estimates, the Budget esti-
mates and the Treasury estimates.

Senator SiMMoNs. Mr. Mellon, you say we should not go beyond
$380,000,000 by way of reduction——

Secretary wviELrcN. No; $330,000,000.

- Senator StMmoNs. That is what the House put it at?

Secretary MELLON. Yes. The estimates of the Treasury Depart-
ment gave & margivin of $250,000,000. But the House of Representa-
tives went beyond that, to the extent of $330,000,000.

Senator Simmons. That contemplates a sinking fund of how much ¢

Secretary MeLLoN, Of about $310,000,000.

The Cuairman, Of 214 per ce . '

Senator SimMoNs. Did you say it contemplated a sinking fund of
$310,000,000?%

Secretary MELLON, Yes, sir. o

Senator Simmons, Upon $10,000,000,000, is it not?.

Secretary MELLON. Yes; upon $10,000,000,000—it is practically
one-half of the total indebtedness.

Senator StMMoNs. One-half of the total bonded indebtedness?

Secretary MELLON. Yes. )

. Senator Smumons. You said something awhile ago about earned
income. Every taxpayer gets some benefit from the differentiation
in favor of earned income, does he not

Secretary MELLON. No; but about 80 per cent of the taxpayers
do get some benefit from it.

Senator MoLEAN. What was the 1924 surplus? ]

Senator Kina. It was a little over $300,000,000, was it not ¢

Undersecretary WinsToN. No; it was $505,000,000. That was the
1924 surplus.

Senator Simmons. How much was that?

Undersecretary WinstoN. $505,000,000. : o

Senator Kina. Oh, I was mistaken as to the year. I had in mind
the year 1925.

Undersecretary WinsToN. The surplus that year was $250,000,000.

Senator King. And the surplus for 1924 was ugplled in payment
of some of our bonds, to redeeming some of our bonds, was 1t not,
Mr. Undersecretary ¢ :

.
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Undersecretary WinsToN. All surplus has gone automatically into
debt reduction. :

Senator MOLEAN. You are speaking of what has been done? =

Secretary MELLON. Yes. e sinking fund is based on one-half
of the total of the oustanding debt. e have in addition repay-
ments on our foreign debt settlements, but they will be small for some
years to come. .

Undersecretary WinsToN. I have here a statement which shows
:l;«; puli)lic debt retirements and from what they have come. Since

9 they—— ' ‘ -

Senato’rr' SiMMONS (interposing). Pardon me, before gou read that.
You say there have been some payments on foreign debt settlements,
but t};at they are small. They will grow a little larger as the years
go on . ‘

Secretary MELLON. Yes.

Senator StMmMons. You will apply that difference?

Secretary MeLLON. Yes. '

Senator StMmons. That is applied annually to our debt?

Secretary MELLON. Yes. ‘

- The CralrMAN. The law requires that. '

Senator SimMoNs. I understand that. But I wanted to know
about the sitnation. Annually, Mr. Secretary, you apply what you
éetceivg‘ from foreign debt settlements to the public debt of the United

ates ' :

Secretary MeLLON. Yes. '

Senator Simmons. That will take care of the other $10,000,000,000
very well, will it not¥ :
dndersecretary WinsToN. It will in 62 years, if the payments are
made. :

Senator SHORTRIDGE. Will you gentlemen have the goodmess to
speak a little bit louder in order that we at this end of the table
may hear you. L ‘

he CHAlRMAN. Mr. Mellon, if you will speak a little louder, it
will be appreciated by the members of the committee at the other
end of the table. S

Secretary MELLON. Very well. e

Senator McLEAN. I should like to have put into the record at this
point that the 1924 surplus was $505,366,000, and that the 1925
surplus was $250,505,000, :

he CaairMaN. Now you may give that information, Mr. Secre-

tary.
S‘Lcretary MELLON. On the settlements which have been ne%?-
tiated—and which are substantially all to be negotiated with t
excoption of the French settlement—and we can not expect in the
early years any large payments, the totals to be received, in round
figures, are as follows:

1926, principal and in- 0 5! 5 3 S $194, 000, 000

terest. voconciunnan $174,000,000 1 1932, . e 194, 000, 000
1927 . e eeaeeas 175,000,000 / 1933« cmeemeeaaans 208, 000, 000
1028, e 175,000,000 | 1934. - ceeaaaa 221, 000, 000
1929, o eeae - --~ 178,000,000 ' 1935.. . ccuecmunannans 221, 000, 000
1030. o 180, 000, 000

In the first 10 years the increasos is very gradual.
Tho CHAIRMAN. An after that it incroases annually?
Secretary MELLON. Yes,

| = V
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. Senator King. The retirement grovisions are made for, approxi-
mately, $10,000,000,000. What does the law require by way of
retirement for the residue of our obligations? , .

Undersecretary WinsToN. That is supposed to be taken care of
by the requirement that we use the proceeds of repayment of foreign
principal in retirement of our debt. That is all it takes care of.-

Senator StMMoNs. Mr. Mellon, under what provision of the law
are you now setting aside this $310,000,000, as a sinkinfg fund?

- Secretary MELLON. That is under section 6 (a) of the Victory
Liberty loan act. : . :

Senator Reep of Pennsylvania. That provides that the sinking
fund shall consist of 234 per cent upon bonds not floated for the
purpose of foreign governments, plus interest on theretired sinking fund.

Secretary MELLON. Yes. :

Undersecretary WinsToN, If the committee desires I have a
statement of the war debt reduction from various sources, bringing
it down to December 31, 1925. . : _
_ Senator Stumons. I think all information of that sort we can get
should be put in the record. I would like very much if you would
run that statement on foreign payments, too, on up to the 62 years,
that you have given. . y L

Undersecretary WinsTtoN. It can be done, but that . is pretty far
in the future I would suggest.

Secretary MrLLON, And from all the best estimates that can be
made at the present time it is not safe to go beyond—- .

Senator SiMMONS (interpos’u:F). Why did you settle upon a sink-
ing fund for one-half of the indebtedness of the United States Gov-
ernment ?

" Undersecretary WinsToN. That was the provision made by Con-
gress. It was a statutory provision directing us to do it.

Senator Simmons. Does Congress require that in the statute?

Undersecretary WinNsTON. Yes; that is the Victory Liberty loan act.

The CrarrmAN. It was based upon healf of the amount of our
debt, which was about $10,000,000,000, at 214 per cent. It was
$254,000,000 to begin with.

Undersecretary WinsToN, I would suggest that that was done
before Mr. Mellon was made Secretary of the Treasury. .

Secretary MELLON. And in that act Congress contemplated that
the returns of l?ayment, from foreign governments would take care
of the other half.

Senator Kina. Assume for the purpose of the question that we
shall fail in that anticipation, then we have no provision for caring
for the residue of the debt of over $10,000,000,000% .

Secretary MELLON. No; other than to the extent that the statutory
provision provides.

Undersecretary WinsroN. The sinking fund itself is not limited by
the statute to the $10,000,000,000, and after the $10,000,000,000 has
been retired by the sinking fund, the so-called domestic end of the
debt, then the sinking fund would still operate to retire the other.
But, of course, it would mean that the retirement would be extended
many years beyond what Congress originally contemplated when
they passed the Victory Liberty loan act. :

Senator Simmons. Your 234 poer cent for one-half of the public
debt is fixing that debt at $20,000,000,000. It would retire $10,-
000,000,000 within 25 years. . ‘
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.- Secretary MeLLON. I think that is right. That. is the_basis on
which it was calculated.

The CuairMAN. As to the 214 per cent retirement ﬂ‘ovision, it
was thought at the time of the passage of the Victory Liberty loan
act that it would talke 31 years and a fraction at 214 per cent to retire
the amount, .

Senator StMmoNs. I understand, then, that you, Mr. Chairman,
and the Treasury Department disagree? :

The CaAIRMAN. Oh, no. You are now talkinﬁ about $10,000,-
900,(}0(()!, and I am talking about $13,000,000,000 that was originally
in mind. ~
. Senator Simmons. Oh,

Secretary MELLON. And we have had reductions that have come
from other sources in addition,

Senator SiMMoNs. I was only speaking of $10,000,000,000 of our
indebtedness. You have arbitrari:iy fixed that amount for which
you will provide a sinking fund under the Victory Liberty loan act,
and the amount of sinking fund prescribed and followed by you
would retire that $10,000,000,000 within 25 years.

Undersecretary WinsToN. That is right.

The CuairMaN. If you desire, I will read this provision of the Vic-
tog. Lnbert%' loan act.

enator SIMMONS. I do not object at all.

Senator King. That is section 6 (a) of the Victory Liberty loan

act, as I understand.
The CHAIRMAN. Yes. It reads as follows:

CUMULATIVE BINKING FUND

Skc. 6, (a) That there is hereby created in the Treasury a cumulative sinkin
fund for the retirement of bonds and notes issued under the first Liberty bon
act, the second Liberty bond act, the third Liberty bond act, the fourth Liberty
bond act, or under this act, and outstanding on July 1, 1920, The sinking fund
and all additions thereto are hereby appropriated for the pai;ment of such bonds
and notes at maturity, or for the redemption of purchase thereof before matur-
fty by the Secretary of the Treasury at such prices and upon such terms and
conditions as he shall prescribe, and shall be available until all such bonds and
notes are retired. The average cost of the bonds and notes purchased shall no$
exceed par and accrued intereat. Bonds and notes purchased, redeemed, or paid
out of the sinking fund shall bie canceled ard retired and shall not be reissued.
For the fiscal goear beginning July 1, 1920, and for each fiscal year thereafter,
until all such bonds and notes are retired there is hereby appropriated, out o
any money in the Treasury not otherwise appropriated, for the pu of such
sinking fund, an amount equal to the sum of (1) 2)4 per cent of the aggre-
gate amount of such bonds and notes outstanding on July 1, 1920, less an amount
equal to the par amount of any obligations of foreign governments held by the
United States on July 1, 1920, and (2) the interest which would have been pay-
able during the fiscal year for which the appropriation is made on the bonds
and notes purchased, redecmed, or paid out of the sinking fund during such year
or in previous years.

The Secretary of the Treasury shall submit to Congress at the beginning of each
regular session a separate annual report of the action taken under the authority
contained in this section,

(b) Sections 3688, 3694, 3605, and 3696 of the Revised Statutes, and so much
of section 3689 of the Revised Statutes as provides a permanent annual appro-
priation of 1 per cent of the entire debt of the United States to be set apart
as a sinking fund, are hereby repealed.

Senator HArrisoN, Does that period of 25 years date from 1920
or from 19221

The CuairMaN. From July 1, 1920,
Senator HARRIsON. So we have 20 years now to run?
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- The Crairman. It will be six years on July 1, 1926, since it began.
Srnator KiNe. Regardless of any statutory provision, the Treasury
reccmmendations contemplate that there shall be enough revenue
raised to meet the demands of the sinking fund as provided in section 6
(a) of the Victory Liberty loan act and no more.

Secretary MELLON. Well, there are——

Senstor KiNe (continuing). If you will pardon me for a moment,
Of course I do not mean by my question to exclude whatever we
might receivs from foreign sources, but by way of taxation you have
only provided in your recommendation for a sufficient amount to
meet the requirements of the sinking fund.

Secretary MELLON. Exactly. . N

Senator KiNg, And that.amounts to $250,000,000. -

Secretary MgeLLoN. 1t amounts to $306,000,000 on account of a
secondary credit. That is, interest on bonds that have been retired.

The CaAmMAN. The original amount was $384,000,000, but
$253,000,000 is the correct amount, and the balance is interest on
bonds which have been retired from a sinking fund. .

Senator REep of Pennsylvania. If the revenue is-reduced by
$330,000,000 that contemplates no amount for bond retirement except
the sinking fund and what we may get in from foreign governments.

Secretary MELLON. Yes. :

Senator WapswortH. Would the aggregate of that be about
$500,000,000 a year? '

Secretary MELLON. It would be well up to $500,000,000 in the
coming year. :

Senator WapswortH. That is approximately the annual reduction.

Secretary MELLON. Yes. :

Senator Stmmons. I did not understand exactly what you said.

Secretary MELLON. That is, that this statutory requirement of
sinking fund plus our expected receipts from the foreign-government
settlements will provide approximately $500,000,000 debt retirement.

Senator SiMmons. That is, for application to tho whole indebted-
ness of the United States?

Secretary MELLON. Yes. o o

Senator StMmMoNSs. You are not proposing, then, to apply any money
coming into the Treasury through taxation of the people to retire-
ment of this debt, except that part which is set aside as sinking fund
under this a:t? .

Secretary MELLON. That which is set aside as sinking fund plus
any receipts from foreign governments.

enator Simmons. I understand that. )

Undersecretary WinsToN. Of course, I might explain, if a surplus
exists it would automabicallf' go into debt reductior. But this ill,
considering the amount of loss of revenue involved, will not leave
any surplus to go into debt reduction.

Senator Simmons. I do not know, Mr. Winston, so much about
that; and I do not know that the Treasury knows so much about that
so far in advance. 1t may have some idea of it for the next six
months, but our estimates from the Treasury Department have been
of such varied character that I think it is quite reasonable for us to
suppose that you may make a mistake about that so far as estimates
are concerned, as well as any layman. You have made a good many
.mistakes in your prognostications ahout what the surplus would be.

9044~-26—-2
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- Secretary MELLON. You ean scarcely characterize them as mis-
takes, I might suggest. - '

Senator SiMMONS. Well, they are misestimates.

Undersecretary WinstoN. That is a big item.  We have gone into
that, and that is a realization of capital assets. I think the change in
railroad receipts was the biggest item of this estimate. Those rail-
road receipts meant that instead of spending money on the railroads,
which the director general cut off, we commenced getting money from
loans to railroads. But now those loans have gotten down to where
there will be very little more to collect.

Senator SiMmMoNs. Did not you know in advance how much you
were going to collect from the railroads :

Secretary MELLON. Oh, no; because conditions improved.

Senator StMMoNs. Did not that indebtedness becoine due at a cer-
tain timet .

Undersecretary WinstoN. Ob, yes; but the railroads S&id in ad-
vance of the due date. The indebtedness by the railroads was pay-
able on or before certain times. )

Secretary MELLON. You must remember that money conditions in
the market changed, so that the Director General of Railroads realized
on securities which we could not have realized on before, and therefore
that resulted in a return of funds to the Treasury that could not have
been anticipated. - But, as. Mr. Winston says, we have now pretty
well exhausted any expectations from that source, becanse there is
onlsy a small amount remaining to be paid.

enator SIMMONS. Let me ask you a question right there: When
will the first Liberty bonds become payable, I mean at the option of
the Government? » s

Undersecroetary Winsron. In 1928—— . )

Senator REED of Pennsylvania (interposing). Oh, no; he said at
the option of the Government. :

“Senator StMmons. Do not some of them come due in 19271
" Undersecretary WinsToN. Oh, at the option of the Government
you added. Yes; theK do. .

The CrairmaN. Ishould like to have you put in our record et this
point the amount of Liberty bonds outstanding and when they fall due.

Senator Symons. Yes; all of them. . ;

Undersecretary WinsToN. Allright, They are as follows:

Title When redeemable or payable
First Libaty losn: o ‘
334 per cent bonds of 1032-1M47.......... - Rnig‘e?mnble on or after June 15, 1032; payable Juue 15,
Convertible 4 per cont bonds of 1032-1047....] Do, '
Convertible 44 per cent bonds of 1032-1047. . Do.
Second convertible 4){ per cent bonds of Do,
1032-1047. .
Second leertﬁoon:
4 per cont bonds of 1027-1042..........c..c.... Btle&cgmable on or after Nov. 18, 1927; payable Nov. 15,

Convertible 434 per cent bonds of 1027-1042. . Do.
Third Liberty loan: 43 per cent bonds of 1028.._.! Payable Sept. 15, 1628, Y
Fourth Liberty loan: 43 per oent bonds of | Redecmablo on and after Oct. 15, 1933; payabie Oct. 15,
19331038, . .o 1038. -
Troasury bonds:
" 43¢ per cent bonds of 1947~1952.. ..o ccaaenn.s Rggggmable on and after Oct. 15, 1047; payable Oct. 18,

© 4 per cont bonds oL IM4-10M. ... ceeeearrne nfgghusblo on and after Dec. 15, 1044; payablo Dec. 15,
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Secretary MeLLoN. The bi?gest l;;roblem that the Treasury has is
to meet these third Liberty loan bonds, which do not have a call
date, but which mature in 1928. :

Senator WarsoN. What is the amount of them ? :

Undersecretary WinsToN. Nearly three billions of dollars.

Senator StMMoNs. That is a fixed date?

Undersecretary WiINsTON. Yes; and the only fixed date bonds that

we have,
" Senator SimmoNs. When are they due?

Undersecretary WiINsTON. Septembor 15, 1928,

Senator SiMMONS, You mean to say by “fixed date” that they are
absolutely due on that date?

Undersecretary WINsTON., Yes, sir, And I might suggest that it is
a very big obligation to meet. v

Senator SimMoNs. There is no option to extend them longer?

Undersecretary WinsToN. No.

The CuairMAN, The amount issued was $4,175,650,050, but the
amount refired as of June 30, 1925, represents $1,290,272,700, leav-
ing a balance of $2,885,377,350, but some more have been retired
since. :

Senator SrumoNs. I have no idea the Government will have any
trouble refunding them.

Undersecretary WiNsToN. But we have to have a good market to
refund them in, and we have to keep our debt structure in good shape
so that we will have a good market to refund them in. If we cut
down our sinking fund our bonds are less valuable. .

Senator REED of Pennsylvania. You are applying your sinking
fund right along to the purchase of third Liberties?

Secretary MELLON. Yes; as we can. . '

The CHAIrMAN. And you have purchased already & total of $1,-
753,176,900. )

Senator REED of Pennsylvania. What is the average purchase
price to-day? . ,

Undersecretary WiNsToN. I have not the figures here, but we have
a margin of about $8,000,000 between par and the price we actually
peid for the bonds.

Senator REpp of Pennsylvania. That is, counting all purchases
up to date? .

Undersecretary WiNsToN. On purchases under the sinking fund.

Senator REED of Pennsylvania. And you have paid above par?

Undersecretary WinsToN. We paid below par, in that our total
aﬁ:-egate purchases through the fiscal year 1925 were $1,423,000,000
of bonds purchesed. but the amount we paid for those bonds was
$1,415,000,000. :

Senator SiMMONS. So far as the sinking fund is concerned the
smount of sinking fund to amortize a certain sum of indebtedness
depends upon the Ien%th of time of maturity. Your sinking furid
you are setting aside is based upon 25 years’ maturity,

Undersecretary WinstoN. That is, from the date of its creation
it was supposed to retire one-half of our debt.

Senator S1mMoNs. If you were to estimate the amount of sinkin
fund based upon 30 or 40 years’ maturity, why, of course, it woul
not require such a large sinking fund. .

Undersecretary WinsToN. That is quite obvious.

i L [
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The CrairmMaN. In the next five and a half years the total debt
maturities, to November 30, 1920, we will say, is $6,182,469.286.

Senator WarsoN. How much of that is compulsory? »

The Crarrman. It is all compulsory. '
19;]5ndemecretary WinsToN. I have the exact figures to December 31,
lgggle CuarrmaN. These are public debt maturities to November,
Undersecrotary WiNsTON. That has been changed slightly. It is
$6,034,000,000 as of the 1st of January, 1926, - : o

The CrarrMaN. That is on account of payments that have been
made in December. :

Undersecretary WinsToN. Yes.

Senator REED of Pennsylvania. Your present program contemplates
the payment of ahout $2,500,000,000 during these five years, and the
refunding of ubout $3,500,000,000. :

Undersecretary WinsToN. It does not go quite that far, because it
is desirable to always have some maturities in every quarter at tax-
payment dates. So a part of these will be rolled over from year to
yeur. W should not hava any year in which we have not maturities

Senator REED of Pennsylvania. Well, I call thet refunding. Be-
tween your sinking fund and foreign debt payments you have ahout
a quarter of a billion dollars a year coming in in the next five years.

ndersecretary WinsToN. Yes. 2

Senator REED of Pennsylvania. That means that you can redeem

gz rftge?$2,500,000,000 of public debt between now and November
930 ' ' '

Undersecretary WinsToN. Yes; that is right. :

Senator ReEep of Pennsylvania. And necessarily you wili have to
carry over by refunding about $3,500,100,000.

ndersecretary WinsToN. Yes, sir. '

Senator Kina. How do you care for your short-time loans?

Undersecretary WinsToN. By rolliag v .em over. . We had matur-
ing last December $480,000,000, and we issued new securities of
$450,000,000 maturing the foilowing December. - :

" Senator SacrTRIDGE. Is that what you mean by ““rolling over”?

Undersecretary WiNsTON. Yes. :

Senator WATSON. At the same rate of interest?

Undersecretary Winston. It depends, but on these particular
bonds I believe the rate of interest was——

Senator WaTsoN (interposing). You spoke of $450,000,000.

Secretary MELLON. The rates paid, of course, depend on market
conditions at the time. '

Undersecretary WinsToN. But Senator Watson wanted to know
the particular rates paid on maturing obligations.

Senator WaTsoN. Yes; what were they in fact at that time?

Undersecretary WinsToN. They were 434 per cent interest on
some notes that were maturing, and 3 per cent interest on some
certificates that were maturing.

Senator Kine, Without expressing an opinion would it be wise to
fund some of these short-time loans, which must be paid within
the period mentioned by Senator Reed, by extending them, say, 20
years or more, and then apply the smf(ing fund to the payment of
the bonds as they mature?

1] U
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Secretary MeLroN. That depends upon market conditions, as to
the rate of interest. If there happened to be a period where a low
rato on the longer time could be obtained then that would be guod

olicy. But in our late meeting of maturities the rates have not
geen such that we could put out any long-term securities, We
have in the past two or three years made two issues of long-term
securities. :

Undersecretary WinsToN. We sold in December and March of
last year something over a billion dollars of 4 per cent bonds, I
believe $1,047,000,000—— o '

Senator Kiva (interposing). Payable whent '

Undersecretary WinsToN. Payable in 1954, but callable in 1944.

Senator Kinag., Do you have to pay so high a rate of interest as
that for long-term bonds? C

Undersecretary WinsToN. We did. They sold just above 1’1)]%
They have gone up since, when the whole market went up. ey
were about on the market when we sold them. )

Senator Kina. Does the existing statute authorize the Secretery
of the Treasury to refund these maturing obligations at such rate
or rates of interest as ho pleases?

Undersecretary WinsToN. 1 think we can not go above 414 per
cent. . .

Senator King. And does the statute fix the maximum period within
which payments shall be made? .

Undersecretary WinsToN. No; I do not think they do.

The CuairMAN. You see, as long as State bonds are selling for
what they are, buyers are not going to pay any very much higher
figure for Government bonds. ,

Senator King. Yes; but—— 4

Senator REED of Pennsylvania (interposing). The rate must go
over 4}4 per cent, because Secretary Houston had to pay as high
as 6 per cent on some bonds he issued. :

Undersecretary WinsToN., There are three classes of obligations—
bonds, notes, and certificates. The limit of interest applies to the
bonds, but does not apply to the notes nor to the certificates, because
we must pay what the current rate is on them.

Senator King. I see. Generally speaking, our floating indebted-
ness is about $6,500,000,000.

The CHAIRMAN. Within the next five years.

. Senator REED of Pennsylvania. That includes the third Liberty
oan.

Undersecretary WinsToN. We have our temporary borrowings.
That is, our temporary Treasury certificate: have been #s low as
234 per cent, and in carrying over in these temporarﬁr borrowings on
Treasury certificates the rato of interest paid generally has been low.
It has been less than if we had funded on a long-time basis.

Senator King. If you can do that you better handle them the
other way. .

Secretary MELLON. Except you have to take care of large maturi-
ties, It is necessary not to have too great an amount coming due
at one time, which might disturb the money market and require a
higher rate of interest.

enator KiNa. Does not the statement which you have just made
with respect to high rate of interest, or relatively high for long-term
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loans, maturing in 1954 or 1980, contravene the usual procedure or
usual happenings in continental countries, and in the United States,
whete you float loans, the obligation maturing in 20 years or 30 years
or 40 years in the futuref . : C ;
* Secretary MELLON. You are speaking of a higher rate of interest
on léng-term loans, but that is relative to the short borrowings, which
are at a low rate. The intermediate rates would be still hi,%l er. In
other words, for a 5-year loan we would pay more money than for a
20-year loan; I mean, for a loan not redeemable for 20 years.

nator Kine. I am surprised at that statement, I must confess.

Senator SiMmons. Mr. Winston, maybe you have the figures.
Can you tell us how many of the 334 per cent Liberty bonds that were
issued ‘and afterwards made convertible into higher interest-bearing
bonds are still unconverted, still held by purchasers? :

" Undersecretary WinsToN. There are $1,409,000,000 of first Liberty
oan bonds outsmndi¥; that is, 314 per cent full tax exeinpt.

Senator S1MMONs. And what was the total issuet

Undersecretary WINSTON (continuing). And $532,000,000 have
been converted into 4 }{ per cent bonds. ‘

d gena:or Simmons. And that means a billion and how many million
ollars :

Undersecretary Winston, Taking it roughly, the three-quarters
are still where they were and the one-quarter has been converted.

Senator StMMons. That is because those bonds were totally exempt
from taxation. - .

Undersecretary WINSTON. Yes. B

Senator SzMMons. And the other bonds are subject to a surtax?

Undersecretary WinstoN. That is corroct. -

Senator Simmons. Mr. Mellon, what reason is there why that
surtax on the income from those 434 and 4% Liberty bonds should
continue? '

Secretary MELLON. Why it should continue, did you ask?

Senator StMMoNs. Yes: why it should not be repealed.

fSecr?etary MELLON. Do you mean that they should be made free
of tax : :

Senator StMMoNs. Thoy are taxable now.

Secretary MELLON. They are free of a normal tax.

Senator Stmens. I know, but I am talking about the surtax.
There is a suriax imposed upon all these Liberty bonds, except the
first issue of 314 per cent, and we gave to the holders of those 314

er cent bonds the privilege of converiing them into tho higher
interest-bearing bonds. '

Secretary MELLON. Yes. :

Senator StMMons. But it turns out that only about one-fourth of
the holders of those bonds have availed themselves of that privilege.

Secretary MELLON. Yes.

Senator SiMmons. And Mr. Winston says that is because the one
is subject to a tax and the other is not subject to a tax, and I think
that is the reason, and I am asking you why, because I have never
known exactly why, we put a surtax on the income from those
bonds? It makes a very anomalous situation.

Undersecretary WiNsToN. The mistake we made was that we ever
issued any bonds that were tax exempt and lost control of the situation.
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. Senator SiMmoNs. Oh, that has been the law from time immemorial
in this countrv so far as tax-exempt bonds are concerned. This is
the first time the Governnient,.so iar as I. know, ever taxed income
from its own bonds. No State is doing it, and the Government is
not doing it except as to the second, third, and fourth issues of
Liber(tiy bonds. :

Undersecretary WINSTON. The effect of not taxing them is to put
them in the hands of the wealthy to avoid paying the expenses of the
Government. ‘ ' g

The Cuammuan. What we decided here when it was requested of
us by the Secretary of the Treasury. . '

Senator SiMmmMoNs. Mr. Chairman, I do not want to discuss at this
time the question of tax-exempt securities. I am simply talking
about the fact that we find here a special issue of war bonds the income
from which is subject to tax, while all the balance of the Government
bonds now outstanding are not subject to the surtax, and we have got
to refund these bonds within a short time; and when we refund them
we want to get a lower rate of interest, I am just suggesting this as a
matter worthy of consideration. . .

The Cuamrman, If you will look up this matter you will find that
Secretary McAdoo when he requested that these be made taxable
for surtaxes but not for normal tax, he said it would prevent lrroe
corporations and banks of this country from escaping taxation by
buying these bonds and holding them as security, which they do now.

. nator StumoNs. They can buy State bonds now that are in that
class, . ’

Senator JoNES of New Mexico. Let me suggest at tho present time
that all these institutions to which the chairman has just referred do
not pay any surtax on any of these bonds. I agree with the statement
of the chairman that at tho time it was to accomplish just what he
has said, but owing to the change in the law of taxation affecting cor-
porations that purpose has been wholly lost sight of.

The CuairMaN, We get a tax now of 1214 per cent.

Senator JONES of New Mexico, Oh, now, you do not get 1214 per
cent on them. :

Senator REED of Pennsylvania. No Liberty bond held by any
corporation pays any tax to the United States, because the corpora- .
tion pays only a normal tax of 1214 per cent. So Liberty bonds in
the hands of any corporation are tax free. The 314 per cent bonds
must he held by individuals.

The CuairMAN. It is reached under something else.

Senator REED of Pennsylvania. No; they do not consider Liberty
bond interest.

Undersecretary WinsToN, Tax-exempt securities in our debt
structure are probably less than one-tenth of the total, not the reverse.

Senator JONES of New Mexico. Has the Treasury Department
ever ascertained how much tax the Government is getting on these
bonds or any certificates of indebtcdness?

. Undersecretary WiNsTON. I am not sure whether there are not
some figures in the present income tax returns which show that. It
was [)ut into the return for 1925 income by the 1924 law that they

should report.

Senator JoNEs of New Mexico. I wish that you would put into
this record the amount of tax received on this indebtedness of the
Government. A . S

N
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Undersecretary WinsToN. It has been our experience that these
statistics, returned solely for information in a man’s income-tax
roturn, are very unreliable because a great many people do not pay
s 7 attention to them. So I do not know whether the figures are
c..redt or not, but there are some figures in the statistics of income.

Senator JoNES of New Mexico. at are those?

Undersecretary WinsToN. These figures, which are given us and
which I do not suppose are correct, are partially exempt securities
held, a billion and a half dollars. .

Senator JoNEs of New Mexico. Tie taxing part would be only the
surtax on interest of $1,500,000,000.

Undersecretary WinsToN. That is right.

- Senator JoNEs of New Mexico. Have you any means of estimating
how much that would amount to?

Undersecretary WinsToN. No. Then, too, of course, we do not
know what brackets those would come under, that income would
come under, so what the tax would be is almost impossible to ascer-
tain. ' '

Senator JoNES of New Mexico. I think I may state that so far as
my investigations have gone and according to my recollection at
this time the amount of tax which the Government receives on all
these securities is not over about $5,000,000 a year.

Senator KiNG. Do you mean tax-exempt securities?

Senator JoNEs of New Mexico. On the partially tax-exempt se-
curities. ‘

Secretary MELLON. I do not think there are any statistics from
which you could draw substantial conclusions.

Undersecretary WINsTON. The interest actually received on those
$1,500,000,000 of bonds which were reported, and which we do not
believe represent anywhere near all of them, was $70,000,000.

Senator JoNEs of New Mexico. And then the surtax on that
$70,000,000 is all that you get? ’

Undersecretary WinsToN. Well, as to the surtax on $70,000,000,
they must be held in very small hands if the surtax would not net
$5,000,000 on $70,000,000.

Senator REED of Pennsylvania. And the situation as to that will
be very much changed on the 2d of July next because of the $55,000
exemption of any holder of Liberty bonds ceases on that date, and
only $5,000 become tax free after that time. So that our yieid on
income tax frcn Liberty bond interest ought to go up very much
after the 2d day of July next.

Senator JONES of New Mexico. How much would it have to %o u
to m?ake a difference of three-quarters of 1 per cent on the indebted-
ness

Senator REED of Pennsylvania. I think you can caiculate that on
{,)he (xl':lative value of the 414 per cent and the tax free 314 per cent

onds.

Senator JoNEs of New Mexico. How much does that amount to?

Undersecretary WinaTon. I did not get your question. .

Senator JoNES of New Mexico. Assuming that if these tax obli-
gations were wholly tax exempt and that we could carr{ them at

per cent, how much saving to the Government would there be?

ecretary MELLON. You could not carry them at 353 per cent.
‘These 334 per cent bonds are below par. In other words, it takes
more than 314 per cent on a tax-exempt security. :
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Senator Jonss of New Mexico. How much are they below pari

Secretary MELLON. They are 99 and something. And I might add
that they are the only security we have that is below par.

' %gnator JonEs of New Mexico. They are nearly par, are they
no

Secretary MeLLON. Yes.

Senator JONES of New Mexico. They are quoted at about 99.2530.

Secretm?v MEeLLON. Yes; and they were above par until there was a
prospect of tax reduction. ‘

Senator JoNEs of New Mexico. And all these other obligations
were more above par than they are now.

Secretary MELLON. You can purchase tax-free securitice, like the
city of Philadelphia or the city of Pittsburgh and other cities, to-day
that will yield somothing over 4.3 per cent.

Senator JoNES of New Mexico, Yes; but do not you consider a
tax-exempt hond of the United States Government more valuable
than a tax-exemgt bond issued by the city of Philadelphia, or the
citgegf Pittsburgh, or any other city?

retary MELLON. Not necessarily.
Senator JoNEs of New Mexico. Does not the market so consider

em

Secretary MELLON. No. :

Senator JoNEs of New Mexico. Has it not always been so, that a
Government bond will sell for a lower rate of interest than the bond
of any municipality in the United States? :

Secretary MELLON. Well, to answer that I will say that the bonds
of the State of Pennsylvania nearly a yoear ago were sold on the basis
of about 3.80 per cent. They go very well.

Senator Symmons. I think my State made a sale recently at 4.25

er cent.
P The CrARMAN, And probably less than that.

Senator REED of Pennsylvania. Is not the contrast, Senator Jones,
you are trying to bring out very well expressed by a comparison of
the prices of first Liberty 314’s, which at present are selling for
99.2030, with the Treasury bonds of 4 per cent issued last year,
which ren for about the same time, and which are selling now at
about 102.50¢ .

Secretary MELLON. Yes.

Senator REED of Pennsylvania. In other words, tax-free Lbonds are
selling at an interest basis of about 3.60 Sfr cent, while tax bonds
for about the same length of time which the Treasury is selling are
at about 3.75 per cent. That expresses the market value of that
exemption from surtax to-day. :

Secretary MeLLON. Yes. ' ' «

Senator REED of Pennsylvania. But if you made all these subse-
quent Liberty issues totally tax exempt, then wouid not every rich
individual proceed to buy those, and in great numbers? And it
would further have the effect of making & very large amount of tax
exempt bonds on the market.

Undersecretary WinstoN. That changes the value. It takes away
the scarcity value. ‘

Senator REED of Pennsylvania. What I am arriving at is this,
that in order to get about fifteen one-hundredths of 1 per cent in



16 REVENUE ACT OF 1026

interest you would be creating a tax-free refuge for wealthy men of
about $10,000,000,000. ' s

Secretary MELLON. Yes. . S

-Senator ReFp of . Pennsylvania. I think the Government would
lose many times what it obtains the other w?. S

Secretary MELLON. At any rate these bonds that are outstanding
are redeemable after a certain period, but it would take sometime
before you could make the change that you are suggesting.

Senator JoNEs of New Mexico. I am not suggesting any given
time within which it should be done, but it appears now that these
bonds are being held by corporations in the main, and that they
are totally exempt in the hands of the corporations; that we are get-
ting very little tax return upon these bonds which are outstanding,
and yet we are paying a much higher rate of interest than we would
have to pay if they were wholly tax exempt, and it seems to me
that we ought either to work to the end of having them all wholly
tax oxempt in the hands of everybody, or else change the law in
some way so as to make these corporations pay some tax upon
these bonds. :

The CmAarrMAN. May I suggest that if that is done with these
bonds, if they are made tax exempt, they will be purchased by men
who perhaps pay the full 20 per cent under the bill, or whatever their
maximum may be.

Senator JoNEs of New Mexico. I think we can guess the future by
our Eresent experience. :

The CaarrMAN. Oh, no, not at ali. They do not buy them now
lb;ectm}slo they are taxai;le, but if they were tax exempt they would

uy them. '

genator Simmons. I think the investi%;;tion made some time ago
shows that rich men hold mighty few of them.

Secretary MeLLON. The evil of the two classes is that you do not
have a uniform system of taxation. It would be very much better
if all securities were equally taxable. ’
. Senator StMMoONS. And you are assuming that all of these bonds
ought to be subject to taxation?

ecretary MELLON. Yes.

Senator SiMMONS. You say it would be better.

Secretary MeLLON., Yes.

Senator StmmMons. But if they are not all subject to taxation, if
ninety-nine one-hundredths of them are tax exempt, what reason is
there why that one one-hundredth of them should be taxed?

Undersecretary WINsTON. You have the thing reversed because the
larger amount is taxable. : -

enator SiMMoNG. I am talking about taking all of the nontaxable
securities of the United States, State, municipal, and United States
Government. There is not one in a hundred bonds that is subject
to tax; of all that vast amount of bonded indebtedness of this country,
none of it is subject to taxation except these Liberty bonds, these
bonds that we put on the people during the war.

Secretary MeLLoN. If these Liberty bonds had beon made tax
exempt entirely, throughout the $20,000,000,000 of them( we would
have had very wealthy men buying into them and we wouid not have
saved anything in interest. - : : . ,
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© Senator SrMMoNs. Every wealthy man did not appeal for tax-
exempt securities, and your investigation shows it. » :

Secretary MELLON. There were not enou%h of them. : -

Senator SimmMons. Well, if people did not buy State and city bonds
either, if wealthy peogle, men of large means, they could make more
money by investing their funds in some other way, than by investing
it in tax-exempt securities. Co , : ‘ :

Undersecretary WiINsTON. Let me say this: A comparable basis
as to what the value of these tax-exempt securities may be considered
to be, or as to what the privilege is, is shown a little more accurately
I think by the market price and the return therefor on the first
Liberty 3%4’s and the first Liberty 414’s, which are exactly the same
bonds except as to interest rate. A year ago the difference in value
of return between these was about three-quarters of 1 per cent.
To-day it is less than one-half of 1 per cent. 'That means that people
who are investors in these securities consider that the surtax is going
to be reduced, and the value of the tax exemption is decreased. So
they get out of these bonds and put their money into productive busi-
ness, and that is just what they have been doing. And the reason
why these bonds have gone below par—and they are the only bonds
we have that are below par—is that there is a belief there will be a
%ax x(-‘eduction of a certain figure and the people are getting out of these

onas. S

Secretary MELLON. Take the city of Philadelphia, which in the
spring of 1924 made an issue I think somewhere about $10,000,000 of
bonds. They were sold to the investor to obtain a yield of 4.15 per
cent. About a {e&r ago the city of Philadelphia sold $15,000,000 of
the same kind of bonds, carrying the same rate of interest, and they
were bought so that the investor obtained a fraction over 4.30 per
cent, representing the difference between 4.15 and 4.30. That differ-
ence is on account of the anticipation of lower surtax rates.

Senator SiMmons. You a little while ago said that the rate of
interest we would have to pay would depend very much upon money
conditions,

Secretary MELLON. Yes.

Senator SimMoNSs. Do not these money conditions determine more
than the little tax what bonds are worth? )

Secrotary MELLON. No; the money conditions during the past
year, for that length of time, did not represent any material change.

hey remained practically stationary.

Undersecretary WINSTON. Senator Simmons, the rate of taxable
bonds and tax exempt bonds will show that tax-exempt bonds have
gone down more than taxable bonds.

Senator Stmmons. This is plain, is it not, that when the second
Libcrgty hbonds—or are they the third Liberty bonds that fall due in
1928 '

Undersecrotary WinsToN. The third Liberty bonds. :

Senator SimmMoNs. When they fall due in 1928 and you refund them
g‘ou(lid the tax provision of the present law apply to those refunded

onds? '

Undersecretary WiINsTON. Yes. o o
. Senator GEORGE. May I ask this question: s not the objection or
evil, if there be an evil in the tax-exempt security, due to the extraor-
dinary high surtaxes, or whatever case that rate is classed; and is not
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that evil more a symptom, and the farther away you get {rom these
high surtaxes do not you come back down to a normal hasis where
the Government can with perfect safety abide by the gencrally estab-
lished policy of issuing nontaxable bonds?

Secretary MeLLON., Of course that works both ways, The Gov-
ernment does not then get so great an advantage in price in selling
pontaxable bonds. I think you have stated correctly that the lower
surtax removes the evil of——

Senator GEORGE (interposing). And the more that is reduced the
more you minimize the actual evil, if that be an evil,

Secretary MELLON. Yes.

Senator JoNES of New Mexico. Let me ask you, Mr. Winston:
These wholly tax-exempt bonds were sbove par for quite a while,
were they not? )

Undersecretary WinsToN, Yes, sir,

Senator JONES of New Mexico. When they began to fall in price
did not the second 414’s also fall in pricet

Undersecretary WinsToN. There has been some drop in the prices,
Senator, but the spread between the bonds had been greater. 1 mean
comparatively the tax-exempt 334’s have gone further than the other
bonds, and I can prove that to ggu accurately by showing that the
spread between the 4 }{ taxable first Liberty and the 314 nontaxable

rst Liberty has narrowed.

Senator JonEs of New Mexico. To what extent?

Undersecretary WinsTON. I say the return has narrowed from
about three-quarters of 1 per cent to less than one-half of 1 per cent,
and that is the spread.

) Senatoxt' "REED of Pennsylvania. Is it not less than one-quarter of
er cen
ndersecretary WiINsTON. I wish I had brought the statement
with me, because it shows exactly how much it has narrowed. But
I have not the statement with me at this time.

Senator JonEs of New Mexico, I wish you had brought it with
you, because my recollection is that there has been about as much
ggcl(iine in the price of the 41{ per cent bonds as in the 314 per cent

nds,

Undersocretary WinsToN, It is T‘nite strikingly the other wa
round. Of course when we deal with Government long-time bonds
even the slightest change is quite material because the amount is so
large. It is not like shxftirll\ﬁ an individual stock up 10 or 12 points.

enator JONES of New Mexico. I should like to get the figures
put in the record.

Undersecretary WiNsToN. If I may insert in the record the spread
between those bonds two years ago, a year ago, and to-day I shall
be glad to do it. ) .

Senator JoNEs of New Mexico. I would like to make this request of
Mr. Winston, that you have regared a statement of the amount of
the sinking fund which is applicable during this year to the reduction
of indebtedness, and the amount next year, and next year, and so on,
for the next 40 years—just that sinking fund. .

Senator WatsoN. That would be purely an estimate.

Senator JoNEs of New Mexico. I think not. It is apfplﬁm an
amount of the sinking fund each year to the reduction of the debt
on this cumulative sinking fund.
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Undersecretary WiNsToN. There is an indefinite factor in it in the
interest on purchases each year. We do not know what bonds we are
going to buy next year. We may buy a 5 per cent bond or a 314 per
cent bond.

Senator WarsoN. The first year it started with $250,000,000,
did it not?

Undersecretary WiNsTON. $253,000,000 and something.

The CuairmaN. That is without the cumulative interest, of course.

Senator WATsoN. And it is practically $310,000,000 this year.

Senator HarrisoN, Mr. Chairman, I hope that the Secretary or
Mr. Winston will prepare and give to the committee, for the purpose
of the record, these various estimates, so that we can see how far
wrong the Treasury Department was on the surplus that was accumu-
‘lated from the various sources by virtue of the 1921 revenue law and
the 1924 revenue law. '

Senator REED of Pennsylvania. The same point wes made two
years ago, you remember,

Senator HArRISON. Yes,

Undersecretary WinsToN. We¢ would naturally estimate those
things through Mr. McCoy. I could state them for you, but Mr.
McCoy is rigi * here.

Senator JoNEs of New Mexico. I think we found in some investi-
gation that Mr. McCoy had very little to do with it for a while.

Undersecretary WinsToN. I do not think that condition exists
to-day; I am sure it does not. .

Senator JoNEs of New Mexico. It may not. )

Senator HArrisoN. I hope you are as far wrong in your estimate
this time as you wero the last time, Mr. Winston.

The Craxrman. Of course, now we have no war supplies to sell;
we are now down to bedrock and that source of income ceases.

We will meet to-morrow morning at 10 o’clock, and Secretary
Mellon will be here to-morrow evening. We will also meet to-
morrow afternoon at 2 o’clock. . .

Secretary MELLON. You are expecting me, then, Mr. Chairman,
at 2 o’clock?

The CHAIRMAN. Yes. )

(Whereupon, at 11.45 o’clock a. m., the committee adjourned to
meet at 10 o’clock a. m. to-morrow, Tuesday, January 5, 1926.)
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TUESDAY, JANUARY 5, 1926

UNITED STATES SENATE,
CoMMITTEE ON FINANCE

Washington, D. C.

The committee met in room 310, Senate Office Building, at 2
o’clock p. m., pursuant to adjournment, Senator Reed Smoot (chair-
man) presiding. ©

Present: Scnators Smoot (chairman), McLean, Watson, Read of
Pennsylvania, Stanfield, Wadsworth McKinle , Shortridge, Sim-

harrison, K“ﬁ and Goorge.

Present also: The Secretary of the Treasury (Mr. Mellon) and
the Undersecretary (Mr. Winston).

The CHAIRMAN. The committee will come to order. We will pro-
ceed. Yesterday, I think it was, Senator Simmons that requested
certain estimates to be furnished by the Secretary of the Treasury.

Undersecretary WinsroN. It was iu connection with the accuracy
of our estimates.

The CuarrmAN. And I was going to ask the Secretary if he had
prepared the statement or had the information at hand so that he
could give it at this time, Ho states that he has. Now, Mr. Sec-
retary, we will be glad to hear what you have to say.

STATEMENT OF HON. ANDREW W, MELLON, SECRETARY
OF THE TREASURY--Continued ' ‘

Secretary MeLLoN. This was in regard to the question that was
raised yesterday concerning the Treasury estimates of surplus. '

The CHAIRMAN. In the past years. )
. Secretary MELLON. In the past years. . The question was raised
yosterday at the hearing as to the accuracy of Treasury estimates of
governmental receipts and. expeénditures. There are two elements
which affect the net result: An increass or decrease in the receipts and
a decrease or increase of the expenditures. When sudden or violent
changes occur in the industrial conditions of America, our estimates
aro sometimes put out of line. In the fiscal year 1924, for example,
there was great improvement in the money market. Railroad securi-
ties heretofore acquired by the Government could be refunded at

- lower interest rates by the railroads and were therefore paid off or

i)urchased by brokers. The Director General of Railroads and the
nterstate Commerce Commission had made estimates of a net cash
outgo in the railroad account. By reason of change in monetary
conditions, this net ceal outgo was changed to a net ocash income,

making a difference o' some $120,000,000 in the estimates. In 1925

21
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the customs receipts were estimated within one-half of one per cent,
miscellaneous internal revenue within even less error than this, but the
income taxes were underestimated 6 per cent. The Treasury had
not fully appreciated the great improvement in business conditions.
The practice of obtaining estimates in the Treasury now in force
is to approach the subject from various viewpoints so as to insure the
greatest probable degree of accuracg. ' The customs receipts are esti-
mated by the director of customs who is the practical operating man;
by Mr. McCoy, the the Government actuary; and by the head of the
section of statistics of the Treasury. Income and miscellaneous taxes
are cstimated by Mr., McCoy, the head of the section of statistics,
and by Mr. Nash, assistant to the Commissioner of Internal Revenue.
The last is the practical man, The estimates of the head of the sec-
tion of statistics are based on business conditions and industrial
ﬁyclf:s; for example, the propserity of corporations in gne year is re-
ected by the dividends received bfy their stockholders in later years.
Mr. McCoy has his own method of figuring. All of the estimates are
gathered together, and, after conferences, the differences are threshed
out and the most probable figures are selected. '
Senator JoNEs of New Mexico, Who decides which are the most
probable figures? ' o '
Secretary MELLON. It is the consensus of opinion. Apﬁroachin
as we do the subject from a practical and two different thooretica
viewpoints, I think we achieve as accurate a result as is obtainable.
For the past three or four years we have been gradually disposing
of our vnusual capital items, and the effect of these items on our
revenue for the future can be much more accurately determined
There are not likely to be very material payments on the remaining
obligations we hold of the railroad companies, since nearly all of the
strong companies have got out of debt to the Government, and the
War Finance Corporation, whose return of cash advances has repre-
sented some $200,000,000 in the last three years, is now completing
ite licluidation. .We have made more certain our estimates of taxes
and there is less unusual revenue to influence our Budget.  We
have estimated our taxes based on a high degree of prosl;))emty in the
country. A radical change in conditions would probably be down
rather than up, with the usual swing of the industrial cycle. I feel,
therefore, that our estimates, while justified, can not safely be con-
sidered as too low. T .
I say this particularly because from now on the Government will
have to rely almost exclusiveH .on current revenues and can not
continue to fall back on the realization of capital assets which repre-
sented Government expenditures in_past years, For example, the
sale of surplus war supplies, railroad securities, and the liquidation
of the War Finance Corporation alone accounted for $528,000,000
of our receipts in the past three years. There are no more surplus
war supplics, the War Finange Corporation is practically liquidated,
and, as I have said, most of the strong railroads have paid their
debte to the Government and we are left holding the obligations
of the weak roads. ' . -
. Looking at the other side of the picture, I see very little opportunity
to decrease Government expenditures. On the contrary, we must
adopt a public buildings program which has been neglected since
before the war. The country itself is growing and the Government
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must necessarily expand with it. I wish to impress upon this com-
mittee, as seriously as I can, that the reduction in revenue carried
in the House bill is as far as 1t is safe togo. =~ . ‘

- The Chairman. You do not refer there to the deficit of $49,000,000
of the Post Office. :

Secretary MELLON. No. .

The CuAIRMAN. Are there any other statements that you now
desire to make?

. Undersecretary WinsToN. I wish to answer the question that
Senator Jones asked me yesterday about the return on the two
classes of Liberty bonds. :

Senator HARrIsON. Now before you get to that, Mr. Winston.

Undersecretary WINsTON. Yes.

Senator HarrisoN. Have you got some figures there so that the
record will show just what the estimates of the department were on
the 1921 and 1924 revenue bills, and just what was actually received,
to show the difference in those estimates

Undersecretary WinstoN. No; I have not. '

Senator HarrisoN. Could that be secured very easily so we could
see? I don’t know whether I remember correctly, but it svems to
me that there was a very great difference between the estimates
and what was actually received.

- Senator McLEAN. I think that is in the record over in the House.

Undersecretary WinsTon. That upf)ears to be in the hearings on
the 1924 bill. is was all in the 1024 hearing, they tell me, at
page 149 of the Senate hearings last year. ‘

nator HaArrisoN. Well I notice in the hearings, Mr. Winston,
that you stated that in 1923 there was about 11 per cent difference
between the estimates and the results. Is that correct?

Undersecretary WinsToN, Of the total estimates and totel vesults?

Senator HARRISON. Yes. 4

}}ihildeersecretary WinstoN. Or just income tax? 1 am not sure
whic

Senator HARRISON. No; that was based on the whole, I take it.
Here is your statement on page 138 of the hearings on the revenue
act of 1924: . ' \

Now, on these estimates of reoceipts for the current fiscal year of 1921, the
estimate was within 2 per cent of the aetual result, In 1922 they were within
3.5 per cent of the actual, and in 1923 about 11 per cent of the actual, '

It would seem that 11 per cent is a pretty big difference. And
then further on you make the statement: :

There is & big item in expenditures.
You were talking about railroads.

‘T'here is something that the Budget could not control, There were $284,000,000
estimated expenditures. The actual net expenditures were 315,000,006. The
other big item, of course, is the $3560,000,000 customs receipts which ran up to
$562,000,000, * * *

. You missed it some two hundred million doliars there. [Con-
tinuing reading:]

% # * gand the income and profits tax, which was $1,300,000,000 and ran

up to $1,679,000,000.

A difference of $379,000,000.
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: 'I(‘!he CuarrMAN. The law was changed after these estimates were
. made. - :
Undersecretary WinsTtoN. Mr. McCoy calls my attention to the
fact that you changed the law under which the customs receipts were
collected after the estimates were made, and necessarily there must
be a different revenue. :
» Senator HARRISON. That is exactly why I think the record here
ought to show what the estimates were and what the actual results
were 80 a8 to show the difference between the estimates and the result,
if you could get those figures for us.
ndersecretary WINsTON. And the explanation of the difference
between the two? o
Senator HaRrrisoN. Yes; and the actual amount, the actual
difference. : : .
The CHAIRMAN. Get the actual amount and the actual difference.
- Undersecretary WINsTON. Yes; I will get that, = -
Senator GErRY. And I suggest that it go right in the record here. -
The CuairMAN. If you can get it out in time. K

5

Undersecretary WiNsTON. Yes; that will not take us long. .
Senator Gerry. Then we will have the whole thing in its natural
sequence. : . L
e CHAIRMAN., That will be all right.- ' ‘ '
(The figures requested by Senator Harrison of Undersecretary
Winston are here printed in the record in full, as follows:) . . -

‘Estimates of receipts and nditures are made in the latter part of October
each year to cover the current fisoal year; that is, the year ending on the following
June 80, seven months from the date of the estimate, and for the sucoeeding
fispal year; that is, the year ending on June 30, 19 months from the date of the
estimate. In estimating for the current fiscal year the Treasulg knows the
&proprlatlona made for that gear at the preceding session of Congress, but

nigress osn atill affect expenditures by supplemental appropriations. In the
estimates for the succeeding fiscal year the Treasury is obliged to act before
Jangress meets and before i§ knows to what extent appropriations will be made.

In the tables attached there are given the estimates for the current and succeed-
ing fiscal years and the actual figures. There is added to this a statement of
special items of receipts and expenditures which have been the most materinl
factor during the period influencing a change from' the: estimated receipts ov
expenditures, These three items, railroads, War Finance Corporation, and sales
of war suﬂlies. are now either aubstantially eliminated as a factor or can now ha
determined with fair accuracy, there being practically no war supplies left to be
sold, the War Finance Corporation has ne::‘ljy completed its liquidation, and no
further money is to be advanced to railroads, the stronger lines have paid off
their indebtedness to the Treasury, and we may expect thut the securities we
now hold will not be paid before maturity. ' '

Below is given a more detailed statement of the changes between the estimates
and the actual receipts. .

The princigal reagons for the differences between the figures of estimated
surplus or deficit for specified fiscal years and the actual results when all of the
figures have been completed for such fiscal years, may be stated as follows:

1) Changes made in revenun laws after the estimates have been submitted.

2) Bpecial items of receipts that could not have been anticipated.

3) Bpecified classes of receipts due to liquidations of war assets with respect
to which it is impossible to estimate accurately in advance.

(4) Changes in business conditions after the estiimates have been submitted,
whichk subrtantially affect the revenue, particularly income-tax receipts.

(3) Changes in disbursements due to increased or decreased appropriations
therefor after the estimates have been submitted.

The estimates of internal-revenue receipts for the fiscal year 1922, as submitted
in the annual report for the fiscal year 1920, were hased on the revenue laws in
effect at the time the annual report was submitted. In the annual report for 1921
the estimates of internal-revenue receipts for the fiscal year 1922 were based on
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changes in the revenue act of 1921 and the ate igternal-revenue receipts
in such estimates are withia practically $1,000, of the final figures for the
fiscal year 1922 as published in the daily Treasury statements. The:estimated
internal-revenue receipts for the fiscal year 1923 as submitted in the annual
report for the fiscal year 1921 differ from the actua! figures by approximately
$13,000,000. In the annual report for the fiscal year 1922, however, the eatimated
internal-revenue receipts for 1923 were substantially reduced on account of the
severe business depression beginning in the calendar year 1921 and continuiug
for the first seven months of the calendar year 1922, which, if it had continue
during the remainder of that calendar year, would undoubtedly have so reduced
corporate profits as to bring the income-tax receipts substantially belov the
figures of the actual receipts for the fiscal year 1923. Like conditions appiy to
the estimated income tax for the fiscal year 1924, which appeared in the same
annual report, nsmc:'ld', for the fiscatl year 1923, In each of these cases, the esti-
mates were necessarily based on & continuance of conditions prevailing at the
time the estimates were pre{)ared. For the fiscal year 1924, the estimates of
internal-revenue receipts as they appeared in the annual report for 1923 were
substantially increased on the basis of the marked improvement in business
conditions in the last five months of the calendar year 1922, and continuing with
added momentum during the greater part of the calendar year 1923. In this
connection, the following is quoted as a part of the article under the caption
“Th:at dfomia%tzig oredit situation,” appearing on page 40 of the Secretary’s annual
report for :

“The low point in the demand for bank credit was reached about the middle of
1922, and since that time there has been a fairly steady upward movement
in the volume of credit except for a slight decline during the summer months
of the current year. The turning point in the demand for credit followed a gradual
improvement in business activity which had begun almost & year previous. This

wth in business activity gathered greatly increased momentum during the
atter half of 1922 and the early months of 1923, and many new high records in
production and trade have been made. Beginning with the spring and summer
months, however, there was a slackening in many lines of activity and the
autumn trade expansion has not been present on a scale commensurate with many
provious avtive years, Business activity, however, is siill nuch greater than a
yea:'l a o and generally presents the appearance of being in & sound and stable
condition.”

The estimates of internal-revenue receipts for the fiscal year 1924 as they
agpeared in the annual report for the fiscal year 1923 wero substantially above
those in the annual report for the fiscal year 1922 based on the improved business
conditions as reflec in the actual figures of income-tax receipts for the fiscal

ear 1923. The internal-revenue estimates so submitted do not vary materiall
rom the actual results for the fiscal year 1924, The estimates of internal-
revenue receipts for the fiscal year 1925 appearing in the annual report for the
fiscal year 1923 were based on existing revenue legiclation and necessaril
do not take into consideration .the tax reductions made in the revenue act of 1924,
In the annual report for the fiscal year 1924 the estimate of income-tax receii)ts
wasg approximate‘l;( $100,000,000 less than the actual figures. That condition
is thought to be due to failure to acourately estimate the tax reductions carried
in the revenue act of 1924 as offset by increased collections due to lowering of the
taxes. On page 17 of the Treasury’s annual report for the fiscal year 1924, the
following is & part of the article under the caption ‘‘ Receipts and expenditures’:

“Without the 25 per cent reduction in personal income taxes paid during 1924,
total receipts from customs and internal revenue would have been about $100,-
000,000 in excess of estimates, a difference of only 3 per cent. The amountappears
large only when viewed alone and disassociated from the tremendous totals of
Government receipts. Ninety-seven per cent accuracy in pre-war estimates
would have been considered exceptional and the total discrepancy would have
been less than $24,000,000.”

The above considerations with respect to discrepancies between estimated
intornal-revenue receipts and the actual figures also apply to the estimates of and
actual figures of customs receipts. The estimate of customs receipts for the fiscal
gear 1923 appearing in the annual report for the fiscal year 1921 was made on the

asis of the old law. In the report for 1922 the estimate was given as $450,000,-
000, while the actual returns showed receipts of approximately $562,000,000. The
unknown factor of the new law and the abnormal worl¢ trade conditions then
exlsting, made it appear that the estimate of $460,000,000 for the fiscal yenr 1923
was certainly as much as might reasonably have been expected. It was then

‘ L
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generally believad that the conditions responsible for the unusually high eustoms
receipta under the new law would not continue. However, beginning with the
eotimates in the annual report for the fiscal year 1023, the customs receipts have
not varied subamntialidv from the actual figures for the years for whioh estimated,
to and including the fscal year 1025, o figures for expenditures in the estl-
mates for the fiscal years 1922 and 1923 differed substantially from the actual ex.
penditures, owing to the impossibility of accurately determining the effect of ad-
winistrative pressure for economy and the uncontrollable expenditures during
such years due to liquidations of obligations arising out of or incident to the war.

n, in some cases, the estimated expenditures were based on appropriations
ac iy availablo without taking into cons'deration the amounts f{ probable ex-
penditures due to supplemental and deficienoy estimates. This has largely been
corrected in the estimates for the more recent fiscal yoars,

There are given below statements showing the estimates and actual figures for
each flscal year from 1922 to 1925, together with figures showing the estimates
and actual collections on account of special items of receipts and oxpenditures for
;uagllx fiscal years. Simllar statements are also given for the fiscal years 1919 to
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Estimates of receipls and expenditures and actual receipts and expenditures for each fiscal year from 1922 to 1925, inclusive, appearing in annual
reports of the Secretsry of the Treasury for the fiscal years 1920 to 1924 ’

[Pigures given below are in sven thousands)

Fiscal year 1922 Fiscal year 1923 Fiscal year 1924 Fiscal year 1925
Actual, Actual, Actual,
1922 - 1923 1924 1928
120 1921 1921 192 1922 1923 1923 P H
'Iznmnvenm- $350,000 | $275,000 | $356,443 | $330,000 | $450,000 | $561,929 | $425,000 | $570,000 | $545,638 | $493, 000 | $550,000 | 3547, 561
Income tax . 25,000 (2, 110,000 128 {1, 715,000 000, o 000 00 144 000 000 | 1,750, 538
Miscellaneous internal 76venDe. . ccveeecaeeccnane. %g"zg:m %,102',5(» ?’,mm 1’89&(!!) Lﬁm l,g“u.s.m l.g(g:m 1’%’:& L%(ﬂﬁ 1'52”';, L&?’.&s Lé@s
Miscellaneous receipts. 500,530 | 478,953 , 404,182 | 670,863 | 655,525 | 511,812 | 541,002 | 671,250 ) 473,177 | 565,642 | 643,411
Total 4,858, 530 |3, 968,453 14, 100, 104 3,345, 182 3,429,843 (3,841,926 [3, 361,812 (3,804,677 14,012, 044 13,643,762 {3.001.88 3,780,148
. 897,419 i I 106
ml?ﬂn&mu wdivary 3,807,419 3,604, 960 (3,372,608 i3, 268, 415 [3,373, 713 (3, 129, 418 |2, 835, 748 |3, 053, 070 (3,3, 678 |2, 815, 802 (3,062,277 | 3,063,
receipts. 325,855 | 387,042 { 422,254 | 300,330 | 330,086 | 402,851 | 345,007 | 511,968 | 457,900 | 482,378 | 471,807 | 465,538
. Total 4,223,274 (3,992,922 13, 795, 302 13, 637, 754 13, 703, 802 3, 532, 200 3, 180, 843 (3, 565, 038 13, 506, 677 (3, 208, 080 |3, 534, 024 ! 3,529,643
8. . 313,802 |...... emeofemacoasaan &s7 0 [ ] o 52 67,384 505
Deder: i“’ B o | R | HAW | | M| Smem ) Wl e

281 '40 XOV ENRNTATY
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Estimates and actual receipts from specified sources in fiscal years 1922 to 1925

[In millions of dollars)
Fiscal year 1922 Fiscal yzar 1973 Fiscal year 1024 Fiscal year 1925
In annual report In annusl report In annual report In anpusl report
o= Actoal, ok~ Actasl, o= Actual, o= Actoal,
w23 1923 192¢ i -3
0 192 o 12 1922 w3 1953 194
Raliroads 1338 139 1211 118 ig0 15 -] ® ) mr
War Finance 194 “12¢ 10 o0 -] 8 30 43
Sales of war 188 M1 90 101 82 8 x 31 45 16 18 ”
Net receipts._._. 185 135 101 bred « - 4 i 4 % 138 b
Net expenditures. w7 .. 4 .
1Excess of expenditures—deduct.

8%
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Estimates of receipts and ezpenditures and actual receipls
annual reports of the S

and expenditures for each fiscal year from 1919 to 1921, inclusive appearing in
ecretary of the Treasury for the fiscal years 1917 to 1920 ’ .

[Pigures given below are in even thonsands)

Fiscal year 1019 Fiscal year 1920 Fiscal year 1021
. In annusl reports of— In anatal reports of— In annual reports of—
109 1920 192
917 1918 1918 199 1919 1920
Customs. = $2%, 000 $190,000 $184,458 $220,000 $275,000 82,903 $325,000 $350,000 $308, 565
Income and profits tax 2,427,000 §,000, 000 3,018,784 3,000, 000 3, 750, 000 3,944,919 3,000,000 3, 200,000 3,208,048
Miscellaneous internal revenus...__________. 998, 000 1,100, 000 1,296, 501 1,000,000 1,940, 00C 062 190,000 000 1,390,281
Miscellaneous recei 42,715 563, 900 g"im % 813‘%450 L&m L&m L&:m ﬁ“&m
4,097,715 6, 853. 900 5,152,257 4,942,000 6,107,450 6,094, 565 5,420,000 5,739, 565 5,624,933
A , 15,928
m&‘;&wm = P 12,724,839 25,177, 504 18, 514, 880 6,230,452 6,812,523 6,403,344 3, 535,908 4,851,290 5,115,
nary receipts. 8,015 78,746 422, 281
Total 1270,89 | 25,177,004 | 18,522,806 | 6,200,453 | 6,812,523 | 6,452,000 | 3,535,908 | 4,85,209| 558,20
. 473 1, 002 266 86, 72¢
m- 8,627,124 18,323, 604 13,370,638 1,338,452 705,073 " =, =

261 J0 IOV ANNTAXE



Special ilems of receipis and ezpenditures, fiscal years 1919 to 1921

Fiscal year 1919 Fiscal year 1920 Fiscal year 1921
|
In annual reports of— In anpual reports of— : In annual reports of—
' Actual, Actual, Actual,
H 1919 1920 1921
917 1918 i 1918 1918 1919 1920
B i R e e ki B
y ar ce -
Sale of war supplies. ‘ 628, 000 314,314 $263, 000 299, 000 184,720
Net expenditures. 795,000 | 275, 00 493,886 | ... . ..... 000 58,963
Net recelpts. e 000 |

* 1’ Excess of expenditures—deduct.

N1 0 IOV TANTAKN
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Undersecretary WinsTon. Shall I answer the question that was
asked yesterday, Mr. Chairman? _ ~

The CHAIRMAN. Yes. .

Undersecretary WinNsTON. Senator Jones yesterday spoke about
the difference between a taxable and a nontaxable bond. In the case
of the first Liberty loan bonds the 314 per cent are fully tax exempt,
and the 4}{’s pay a normal tax only. ‘

From 1920, which is as far as I have gone back, until December 15,
1923, the first 314's sold at a higher price on the market than the
first 414’s, although it is the same bond, the same maturity date.
Since then the 3}4’s have gone off comgared to the 41{’s, so that now
the 414’s are about two points above the 334. Taking the difference
in the yields, which is the best test ¢f the value of this tax exemption
to the investor, and I have gone back just the three years that I
spoke of to Senator Jones, and for six-1nonth periods, in 1923 the

fference in yield between the two securities was 0.92 of 1 per cent.
That has gone consistently down until on December 15, 1925, it ‘was
'0.40 of 1 per cent. .

The CrAIRMAN. And yesterday it was 0.37 of 1 per cent.

Undersecretary WinNsToN. Yes. .. . . .

Senator SHORTRIDGE. In favor of which bond?

Underseoretary WinsToN. The change is in favor of the taxable
bond as against the tax-exempt bond. I will put this table in
the record, if it is satnsfwtorﬁ, showing this yield. - - e

Secretary MELLON. In other words, the expectancy of reduced
surtaxes is having its effect on the price of tax-exempt securities.

Senator REeED of Pennsylvania. Well, now, Mr. Winston, if you
carried that back to 1920 it would make the point all the plainer,
would it not? N

Undersecretary WinsToN. Except that I had to get this up this
morning, Senator Reed, and we did not have the yield returns back
of three years, I mean we did not have the record, and we would have
to calculate them out, and we did not have time. - :

Senator REED of Pennsylvania. I should think you could get that
in a few minutes by takiug the files of the newspapers, '

The CHAmRMAN. The files of the New York Times would give it.

Undersecretary WinsToN. Well, I can take this statement back
and not a}:‘ut it in now, and go back to that date and put those figures
in instead. ‘ ‘,

Senator REED of Pennsylvania, Could that not be donet :

The CuAIRMAN. Yes; and in place of the one you just now asked
t(i be inserted in the record we will insert the complete report in its
place.

79044—26——38
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. (The tabulation presented by Mr. Winston for the record is here-
printed in full, as follows:) ' ' ‘

Prices and yields on first Liberty loan 346 per cent bonds and first Liberty loan
‘ converted 434 per cent bonds, June 15, 1980, to December 15, 1985 4

[Yields calculated to callable date, June 185, 1033}

U ?,
First 334's First 4){'s Differ.
\noeas
Prices Yield Prices yielg |invields.
June 15,1 2010089200 | Tucam | sane0ss8 00| Tonens| s maa
Bne . - ‘
Dee. 15,1 90. 04~ 90. 10 4.64% 88. 00~ 88.08 8. 044 .82
18, gm0 Lan| S-ge| Lm 1909
o0, 16, 20-0586( 4057 07.23-97.40| 4878 L4818
Juve 18 10010-100.16 | 8485 | 9.08-10000| 4251 768.
Des 1y 100.43-100.54 | 3.487| 9876-93.88| 4 403 1906
June i ~101. 00 3.372 - 4. 401 1.119
60 16, nly - s 817 - 08 €483 2965
ane 16, 10134 -101 3.306 | 102/ -1 3931 ~628.
Dec. 18, 10088 -101. 3383 101§ -101 . 3,002 ‘9.
June 16, iy -lok | dau | ol 3812 “501
Deo. 15, - 09§ 3 638 10183 ~101 3.0% 301

- The CeAIRMAN. Mr. Secretary, is there any further statement that
you wanted to make? S '
S::rgtary MeLroN. I do not recall anything that wus requested’
yesterday. : : :
The CBAIRMAN. Well, you have not made any statement yet as to.
the surtaxes or normal tax. - '
‘Senator McL.EaN. Or the inheritance tax. -
The CuairmaN. Or the inheritance tax, or the gift tax.
. Senator JoNEs of New Mexico. Did he not make that statement.
bofore the House committee?

. The CrAIRMAN. I do not know. . . ‘ .
Senator SHORTRIDGE. May I ask the Secretary a question or two,.
Tae CHAIRMAN. Certainly. :
Senator SHORTRIDGE. You appeared before the House committeo-

when this bill was under consideration? . -
Secretary MELLON. Yes. . L
Senator SHORTRIDGE. I see on p'g‘ges 6 and 7 of the hearing as-
rinted, before the Conumittee on Ways and Means of the House,
t you took up and discussed the subject of estate taxes.
.~ . Secretary MELLON. Yes. - :

Senator SHORTRIDGE. And may I sassume that you gave your
deliberate and mature judgment as to the subject matter mentioned?
You gave your mature, deliberate judgment as to the subject matter
you discussed {

Secretary MELLON. Yes. It was the opinion of the Treasury that
the estate and inheritance taxes were particularlx matters subject to-
State taxation rather than of Federal taxation. And that the Federal
Government could relinquish the estate taxes, That we could do
without the revenue which is obtained from the estate taxes.

Senator SHORTRIDGE. Well, not to multiply questions or to take-
up your time——

Senator StMmMoNs. Pardon me, may I ask one question, Senator?
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* Senator SHORTRIDGE. Yes. "~ ' . e 5 C
Senator SimmoNs. What were the receipts from inheritance taxes
last year?: v e ' oY
- Undersecretary WinsToN. A little over $101,000,000.
Secretary MELLON. $104,000,000. - o
Senator StMMoNs. So you thought you could do without them?
Undersecretary WINSTON. An explanation is required for that,
Senator Simmons; in that there is no loss in the estate taxes in the
firat year if yon repeal them, and the loss would come in the second,
third, and fourth years, and revenue gradually diminish, - -
Secretary MeLLON. The estate taxes are not payable until a year
after death, and then they are subject to further postponement, so
that the actual collection of estate taxes comes one, two, three, and
four years aftor. - o ' "
' Senator StMMoNs, I can understand that, but that does not inter-
fere at all with the amount that you get annually, I do not think,
because in the case of some deaths that occurred two years ago the
taxes are becoming payable now, ' That is just a continuing process.
It does not seem to me that that changes the situation now.
Secretary MeLLoN. Well,"of course, when that recommendation
was made for the elimination of the estate taxes, all of the other
reductions were not contomplated. For instance, we did not recom-
mend a reduction of the automobile tax. " But it fitted into the plan
or the estimates of theé Treasury, the plan of tax reduction. " -
“Senator SiMMoNs.' You mean by that, Mr. Socretary, to say that
the amount of tax that the- House bill retained on inheritance about
equaled the amount of tax you would lose by the reduction of auto-
mobile tax; is that what you mean to say? - -
- Secretary MELLON. And some of the other taxes. : '
Senator SHORTRIDGE. There are one or two more questions. Have
you read the report as it is hero set down of the views that you have
exgressed, and may we assume that this is correctly set forth?
- Secretary MELLON. Yes. . ,
Senator SHORTRIDGE. Well, not to take too much time, I under.
stand your position to be in theory against Federal inharitanca taxes.

Secretary MELLON. Yes. . :
- Senator SHORTRIDGE. Whit change or suggested difference in view
do you now have from what you then expressed, as found here set
out in the reﬁ)rt? ‘ ,
‘ -Secret.ar{ ELLOK. No change of views; no change regarding the
cneral policy. But since the bill as it has been framed by the
ouse committee does not take into consideration the repeal of that
law, then comes in the question of revenue. ' ‘ Co
. Senator SHORTRIDGE. Are you able to tell the committee now wiat
loss of revenue there would be if the provisions in the bill were made
retroactive? LR ‘ Sl ' '
" Secretary MELLON. 1'do not know what that would amount to. :
Sendtor SHORTRIDGE. IHas there been ‘an-estimate made of that,
do you know, Mr. Winston? o Y
enator King. What do you mean by that, Senator? o
. Senatot SHORTRIDGE.  Assuming that this is changed as contem-
plated in the present bill before us, carrying it back to June.7, 1924,
Senator King. Oh, yout mean cut o nan{ taxes, ‘and. exempting
those estates which are now in process of settlement, and which under
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the e:;is;,ing law would pay this year and next year-—exempt them
entirely? _ Coer

The CrairMAN. I will say to the committee, that when that ques-
tion comes up I have numerous letters upon it, and I c<n always tell
when the party died by the dates named in-the letter as to when they
want the retroactive feature to go. Some want it to go to the 7th of
February, and some to the 1st of February, and some as far as the
27th of March. But upon an examination of it X notice in the paper
that some wealthy man had died just the day following, or & week
following that date. . T T .
.. Senator Kina. Well, I beg to suggest to Senator Shortridge that if
you:make this retroactive at all 30 as to exempt, the estates whioh are
1n process of settlement of taxes you will in justice have to refund to
the cstates that you have already collected taxes on, that is to the
estates that have been diligent in payment of the taxes, so it will
mean millions and millions of dollars that we will now lose, and we
will have to take money from the Treasury to refund to the estates
that have been diligent in payment of the taxes. ...

Senator SHORTRIDGE. There would have to be an estimate of the
amount involved before that would be discussed.. .

odSec:ptary MzLwoN. You did not apply that rule in the other tax
reductions. . A ,
. 'The CRAIRMAN. On miscellaneous taxes you did not.

Senator Kiva. Well, may I aay to you, Mr. Secretary, that the
presumption is that you do not allow the pet?le three or four years
to é;:cy the taxes, but you colleqt them when they are due. . =~ .

. becretary MELION, Yes. . ' P :

Senator SnorTrRIDGE. If this bill is passed in its present form as
to Foderal estate taxes, ia it or.is it not a fact that citizens, taxpayers,
will be thrown into three different classes, so to speaf:, and pay
different ratest , : , .

Secretary MELLON. Yes. . . . E

The CHAIRMAN. That has happened every time we have made any
change in the law. SN SR ‘ )

.. Senator SHORTRIPGE. Wall, it has happened and may happen in
this case when applied to this class or type.of taxes. . .

.. Tha CHABMAN. It could not be otherwise. As,long as the eatates
back of the present law are unsettled there are bound to be two
classes at least. o :

. Secretary MeLLON. I think it was desireble to have the Federal
saiaic taxes sholished, but the House bill retained the tax, and it is
necessacy now to have the revenue, and it seems to me that it is so
important that this bill should be enactud in time to apply to this
year's income that it would hardly be practicable to make any
change now in that respect. .. . T T :

Senator JoNes of New Mexico. Mr. Secretary, if I remember
correctly, the present House bill provides' that the amount of the
State taxes upon estates up to 80 per cent of the Federal taxes shall
be remitted to the State? , ,

Secretary MeLLON. Yes. . L
Soyndemocmtary WinsToN. Thet is not quite accurstely stated,

0";0!'. . ! ’ - o ’ P Vo ' -
- The CuaeMAN. No; you did not state it all.
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Senator Jones of New Mexico. Provided that the State levies a
tax of the amount. ' ' R et

Senator Kina. Suppose there are two or three States levying
taxes, Senator e : ;

Senator Jonzs of New Mexico. Woll, as I understand it the same
rule applies. ‘That part in one State would be dependent upon the
law of that State, and the other part in the other State upon the
law of that State. - : ‘ C e

Senator Kina. Yes. A o '

Senator Jonrs of New Mexico. How much revenue is lost tc the
Federal Government by reason of that provisiont

Secretary MeLLON. I do not think it would be possible to estimate
that. The States have varying rates of charge. And I know that
in some of the States they are expectinﬁg to increase their inheritance
tax in order to be able to get the benefit of this 80 per cent return.

- Senator Jonzs of New Mexico. If we do not know that how can ‘we
estimate what the returns from thutds)gwision of the law will be? !
- Secretary MELLON. It would be difficult, but it will not affect the
ghresent year to a very large extent. . It will not ‘affeot it at all for
e current year. - . - S Gl

Senator Jones of New Mexico. Well, do you approve of that idea
of remitting to the estates the amount of the State taxes upon those
estatas up to 80 per cent of the Federal revenuet =

~ Undersecretary’ WinsToN. It ought to be stated the other way,
Senator, that the estate, that is, the taxpayer, gets a credit on his
Federal tax to the extent of 80 per cent of that tax, as far as he has
. to pay taxes to verious States. R o =
enator JoNks of New Mexico. Well, I stand corrected. That
really was what I'had in mind. You eredit the estate with it instead
of paying it over to the State? ' * ' B : Co
ndersecretary WINsTON. Yess .i.vic o T ,

Senator JonES of New Mexico. So that it comes back to the same

general'princﬁle.‘-v-‘ SRR A B . S

~ Secretary MzLLON, Well, now, answering younr.question, I do not
think that is desirable. 1.do not think it is a sound arrengement.
It is complicated, and it is something that is scarcely the appropriate
sphere of the Federal Govermmment to influence and direot the method
of taxation in the States. And'I know the question has been raised
in one or two of the States where they say they will have to call a
meeting of their legislature in order to pass a law to suit this 80 pes
cent refund. ' . e :

* Senator JoNs of New Mexico. Well,. what do you think of the
constitutionality of that provision in regard to the equalization of
taxes, or that the Federal taxes should be equal?: . g

Secretary MELLON. Well, Mr. Winston 1s a lawyer; I am not,

The CHATRMAN. I had our attormeys make a thorough investiga-
tion into it, Senator Jones, and one member of the Ways and Means
Committee asked me to send their opinion’over. I did so, and they
have not returned it to me. N S,

Senator WaTsoN. Whose opinion was it? ‘- T e

! “The CrAmrMAN. Mr. Lee, together with his associates, spent con-
siderable time over it three months ago. , A
" Senator Watson, What was their conclugion?  *++  ~ S
The CoatrMAN. Their conclusion was that it was constitutiona), .
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. Sehator Gxery. Does it.complicatd tlie situation, Mr. Secretary,
that the Federal tax is an estate tax, while in most States.it.is an in+
heritante tax? Sometimes an eatate:and sometimes an:; mhenta.nce
tax, while the Federal tax is an estate tax and nothing else? -

-Secretary MELLoN. : THat ddss viot complicate it so far s t.he Fed-
ert.l Government is.concarned, so far as the Federal wx lS concerned.:
Of course, the State will have to adjust its tax to suit.

Senator GErrY. That is what I mean; it does not complmate the
bookkeepmg of the Federal Govarnment? : Sl

- Seorotary MeLLoN. No. -

Senator GERRY. But. xt would oomphoata the SMe aotaon?

‘Secrotary MzLLON, Y

.. The CHAIRMAN. Moro th&n hkoly half of the States wxll have to
ho,vo legislation.. - : ‘

Senator Rerp of Ponnaylvama Mr, Sacretar what do you thmk
of the fairness of this system of taxation, of es 't taxation as com-

ared with inheritanoce taxation? . I worked out the other day the

on two bequests each of $200,000. : If I were to revéive: all of an
estato. of $100,000 the Federal catato: tax on it would be.$500, If
my brother were to receive exactly the same legacy from a $5,000,000
eatbt%e, his' tax. would be over $19,000. - DOes that appoar bo you to bo
jusvi: - oo lee Vg ;

Secrotal' MELLON It does not aeem 0.

Senator Rexp of Pennsylvania, Has the Trownry aver mado any
:::;dy of- tn mhentanco tuaxmhmh could hé qubstntuted for t.hxs estate

ngcrotary MELLON l do not know of any study luwmg been mada
of that S e {7

. Senator Kina. Senator Reed as T understand. you, then, the taxa
vanes, dependent upon the value of the.estate? \

Senator REED of Pennsylvania, Yes: .. .- : A

.Senator Kina. Or the utive share; - .. .

Sonator REED of Pennsylvania. I do not mean to mw al t
digcussion, but in, an. inheritance. tax. the amount of $ax is. b
what the live man gets, but in thxs present system of tax it is bued
on what the dead man leavea. ! - -

'. Senator SiMMONs, My i mprossxon is, Senator Reod, chat. thm oom
tittee did at ono time report on that, .-

+ Senator REED of Pénnsylvuna Senator Gerry and 1 made the

negt;eat 0 yoar.ago. -
nator JoNEs of New Mexxco Durmg the prepamtnon of the last.
two bills the Senate committee has put itself on record as favormg
guccession tax or inheritance ¢ax rather than an estate tax. ., .

Senator Watson, I know thut was the a.ctxon of our oomxmtbee
this last year. -

"The Cratruan. In. 1921 we. stmok out. tho Houso provnslon and
sub-tituted an entirely new provision. -

. Senator JoNes of New Mexico. And. we dxd the same thmg in the
prgFaratlon of the last bill.

he CHairMAN. We did not put it in..

.1Senator JoNES of New Memco Yes, we put 1t m, bub wo recedbd
in conference. AL

Senator REED of Peunsylvama 1 mmembor we had the amendment
printed... I don’t know whether it-was adoptéd.” -/ " !
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‘Senator Jonus of New Mexico. The Senate adopted:it, « . .-
.. Senator Smymons. Well, Mr. Mellon, there is & provision .in the
‘present law allowing 25 per cent. SN
. Undersecretary WinsTON. This 80 per cent credit is just an exten-
sion of that. st e L
_Secretary MELLON. This is just an extension of that same t.hingr.
Senator StumoNs. That is what I wanted to ask you about. You
stated it was a very comdphcated method. Have you experienced
angetcmuble.m settling under the present law the estates? - = -
retary MeLLON. The complication arises in the application in
the States, Not to us in the Federal Government. T
Senator Stumons. I understand that, but I was asking you there-
fore, if you had had much trouble in administering the present law
allowing 25 per cent reduction L .
Secretary MELLON. The trouble in administering the law does not
-affect our administration of it. It is the administration or the collec-
tion in the States. They have to adjust theirs. J
- Senator SiMmons. Well the troublo would be the same after this
provision in the House bill is passed as you are having now?
Secre MEeLwoN. Yes, R :
Senator SxMMoNs. You have the same trouble now?
Secretary MELLON. Yes. . L . ,
Undersecretary WinsToN, The difficulty is, Senator Simmons, that
the States want to come.up to the full 25 per cent credit.
Senator SiMMONs. I understand. - - o :
_ Undersecretary WinsTON. And they have an inheritance tax
instead of an estate tax, and it is & very complicated matter to fix their
rates so that they will come up to that particular credit. - o
- Senator SiuMoNns, But it is no qrea.ter. difficulty:than you have now.
. Senator HawrisoN, .Dooes this law take care of that at allt Give
them any time to re-form their law? . . ¢ . ... . '
- Secretary MeLLON, No. .. . ... . o ‘ .
. Senator HarrisoN. Well, why should it not? : Some legislatures do
not meet for two years, say. . o :
Secretary MELLON. Muy-l read the statement which I read before
the Ways and Means Committee of the House on this subject?
It is short {reading]: e . : ~ :
. 'There'is.no Jogical  besis for the Feddril Guvernment collecting this tax. The
right of inHeritance is controlled by the States and the Federal estate tax is based
only upon the theory that to transmijt property by death is the exercise of a
privilege which can be made subject to taxation, just as we might levy a tax on the
grivne o of selling property. The present law, with its 40 per cent maximum,
as not been before the Supreme Court, and the question has never been deter-
mined as to whether or not you oan confiscate a large part of the ropertf' through
a tax on the exerclse of the privilege of transferring it. Would a sales tax
conatitutional which took the bulk of the property sought to be sold? The
States are confronted with no such question, They alone control inheritance.
Y raise thip point simply to show that the tax is one belonging to the States and not
to the Federal Quvernment. Ry R
Estate; taxes have always been a source of emergenty revenue. It is only in
war periods that the Federal Government has mado yge of them, and except in the
present oase they have always been repealed when the emergency ended. They
shouid be-saved for this pu . We ought not to use our reserves in time of
peace. We may need them badly when the next emergency ‘arises. There is no
qmergency maw. . ' . v P
Senator SismoNs. Well, Mr. Secretary, did'we not have an estate
tax before the warf R I R RN
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Secretary MeLLON. There was an estate tax during the——
WSenabor EED of Pennsylvania (interposing). During the Spanish

ar.

Senator WaTsoN. There was an estate tax during the Spanish War,
and repealed right afterwards. .

Secretary MELLON (continuing reading) : :
- Taxation by the Federal Government is going down and that of the States goin
u& The States nced every source of mevenue available. In the majority
Btates the Federal tax dirvctly decrenses the property which the State can tax.
For enm?1 , If an estate pays $1,000,000 of tax, this is deducted from the net
value of the property on which the State percentage is levied, The States get
no 3&: on the value represented by what the Federal Government has taken.
Aside from-the direct loes of revenue to the States, there is an indirect loss. The

nt muddle of death taxes in this country could in some cases take more than

00 per cent of what a man leaves. Excessive Federal taxes contribute largely to
this muddle. The result must be that ultimately values are destroyed and with
them the source from which the States must take revenue.

-Under eonsiderably lower rates the Federal estate tax once ylelded about
8160.000,000 a year revenue, This has gradually dropped off to $100,000,000,
Iast year's revenue from thia source being alightly below that of the year before.
It is quite within the revenue requirements of the Government to eliminate this
tax. If not in one year, cértainly the rates might be materially cut in 1926 and
the whole tax repealed in 1927. The revenue collections from this tax will exist
for some time after the Iaw is repealed. Taxes are not payable until a year after
the death of the decedent. There are extonsions of payment beyond that date
without interest and further extensions with interest. The result is that a repeal
of the act effective January 1, 1926, would not be reflected at all in revenue
oollections until after January 1, lob’l, and then revenue from the tax would
gradually diminish for the next four or five years..:: 8o an immediate reppal would.
not affect the revenue of the flscal year 1976 and but half of that of 1927,

The CuaxrmMaN. Wall, we all have to admit that an estate tax is a
tax on property. It is not & tax on gains at all. ' i
. Senator Kinag.. Mr, Secretary, how much ia still due in taxes from
oatates? I understood Mr. Winston to state that there are some that
are two or three years back get in payments, and I' was wondering
what the egato was which you would realize within a reasonable
time? If ?ro would probably be a large proportion of it during the
coming year _ o 4- -

. Underw. retary WineroN. I did not state that the taxes were due.
Estate taxes do not become due and pu;able until a year after a man's.
death, so that the tax on the estate of a man that died on Januu’-,y
the 1st, 1926, would not be due and payable until Janu , 1927,

Senator Kina. I did not state the proposition acourately., How
much do you exrect to realize from estates where the decedent is now
dead, if you will allow the Irish bull. , :

' Senator Stumons, Wall, I do not see that that question of coming
due in a year or two has anything to do with it. - oo

Senator Kina. I do not agree with you. It hag this to do with it,
if there are $10,000,000, $20,000,000, $40,000,000, or $50,000,000
that we can count upon assuredly of sweljing the revenues during the
coming year, . R

Senator SiMmoNs. You and I agree entirely. We do not disagree,
What I said was that they can calculate upon the same amount of
revenue from this tax year after year notwithstanding that a part of
it is not due in the year. . »

Senator KiNg. I beg your pardon, What I was asking was, how
much we can figure on getting in the next year? - .~ . . .

The CuairMaAN. $110,000, o '
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Senator King. Assuming that we shall repeal the tax to-day, you
would count on $100,000,000% P

The CHAIRMAN, Yes. ' , ‘ ,

" Undersecretary WinsToN. We would get the same amount as if
we did not repeal it. .

Senator KiNa. Would not some estates be settled quickly?

Undersecretary Winston. They would be very foolish if they did,
because they do not get aﬂ' discount for doing it. S

Senator SHORTRIDGE. After the one year the unpaid balance carries
8 per cent interest S , ' "

ndersecretary WinsToN. After 18 months I think it carries
interest. o . :

Senator SHORTRIDGE. Mr. Chairman, may I interrupt just once
more, and then I shall not trouble you further. I have offered, or
suggested that I intended to offer, an amendment to this bill, and the
.committee members will find the proposed amendment printed. It
may be a little service to suggest that the scope of this. amendment
is to strike out the words ‘ after the enactment of this act’’ found at
the top of page 162, and insert in lieu thereof the words ‘‘ after the
enactment of said Title III of the revenue act of 1924.” Making no
.change whatever in the rates contemplated here for the future.

Senator' HARRIsON. You have a very deserving case that you want
to teke care of § . o , , L

* Senator SHORTRIDGE. There are a greet many desérving cases that
-ought to be taken care of, even in Mississippi. =~ = ‘
enator HarrisoN. I agree with ynru there therouglly. One case
you have got is very deserving. C

Senator SHORTRIDGE. Well, personally, I have not one case or ten
.cases or & hundred. I am opposed to the whole plan of estate taxes,
and I want them reduced. o S

Senator WapsworTH. Mr. Secretary, a suggestion was made to me
the other day with respect to the estate taxes assessed under existin
law, and the suggestion arose in connection with this disoussion tha
this bill should be made retroactive in the reductions made. Of
course that is the discussion you have heard about. It has been
touched on here by Senator Shortridge.'”

Senator SHORTRIDGE. The committee first voted that way.

Senator WADswoRTH. These gentlemen talking with me, of course,
were very much in favor of the retroactive s iggestion. But assum-
ing that thef could not get it, or that the Con%ress would not give
them that relief, they suggeste(i the elimination of the in  erest charge
-on their installment payments. '

The CHAIRMAN. You mean after the 18 months?

Senator WADSWORTH, After the 18 months; yes.

Thlel CrARMAN. You see they do not pay any interest for 18
months.

Senator WapsworTH. I know. But these payments an the in-
stallment plan run for four or five years. And they will pay tre-
mendous sums in interest to the Government in addition to the taxes,

The CrairMAN. But we would save that amount of intervst if they
did pay it in advance. "I do not think they can. - '

Senator Wapsworra. But they can not. ‘ '

- 'The CuarrMaN. But then we pay interest ourselves on the obli-
gation. ' R ‘ . L s
79044—26—4
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~ Senator WapsworTH. But not at 6 per cent by any means.
" The CuairMAN. No. =~ '~ ’ '
Senator WADswoRTH. I think it can not be denied that the Gov-
mth nent has those people by. the throat in that respect and squeezes.
em. t
Senator WaT8oN. For five yeam.
Senator WapswoRTH. . Yes, sir. S
The CHAIRMAN. Of course, I am opposed to the whole thing.
Senator WansworTH. The Government charges them 6 per cent

on their installments until the final one is paid, and you run that over-

three or four or five years and you run up about 18 and 24 per cent
interest before they get through, and they are helpless in it, and you
are charging them more than the Federal Government pays for its
money. ' : : :

’Ungerhecretary WinsTON. Six per cent interest, I think, is used
throughout the act, both on refunds and additional taxes; both the
same figures.” . . .

. Senator REED of Pennsylvania. If you will lower the interest you
will find thet no estate will pay within six years; they will all take
advan of it. ‘ S '

The MAN, They will all take advantage of it. .

Sen_ggor' WapswortH., Well, very few can pay before the interest

ns to run. : _
he CaarrMAN. Well, but if the interest did not run they would
not pay until the end'of..%;e t%rqn . _

Serator WapgwoRTH. Yes; but is not the Government getting the
full 1ace’ of the a’xa.nﬁwa‘y? o : o
thT?e Cnairman. Well, not the value of the tax as it falls due under-

o law. o o S L
" Senator WapswortH. Well, we make all our estimates hero on the
actual receipts of the taxes assessed, . I am not making the sugges-
tion. This is & ,sd¥estion nade to me, and I am not entirely clear
on it, but T do see that a large estate which can not pay a very hea
estate tax within the 18 months ﬁeripd is thereupon caught. 1t
must pay eventually; it pays on the installment plan. It has no
choice ifi the matter. Its executors simply can nat raise the money.
And while they are making that struggle to pay the Government as

them 6 per cent interest. .. ... . e -
Secretary MeLroy. There may be an injustice there, but I rather
think the relief would haye very narrow application,, I have never
heard any complaint on that score, . I mean, there have not been any
casés brought to us which showed any injustice or harsh bearing of it.
Senator WapsworTH. Of course a suggestion like this had not
been brought up before the action of the House committee in revers-
ing ite ’B}an on this question of the retroactive feature of the estate
'ta;xh. at is what has brought it all up. It never was thought of
otherwise. o . . P
‘The CmaIrMAN. Well, it was the second proposition that they
wanted changed in the law. If they can not get .the retroactive
feature of it then théy want the interest feature of it. I guess I have
fOt 20 or 30 letters here on the same subject, and when we reach that
intend to bring it to the attention of the committee, - . =
Senator HarrysoN. The House committes ,chanﬁe:d ity position.
8

- Senator WapsworTa. The House committee it retroactive,
and then changed it.

R AT R

T
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Senator SkORTRIDGE: Mr. Winston, may .I ask you a question
Is it not a fact, or is it a fact—I do not know-—that some word went
up to the Treasury Department that if the tax was made retroactive,
as the committee had voted, it would result in a loss of some $70,-
000,000 to the Treasury! - S s :
Ijndemaoratary WinstoN. I think maybe Mr. McCoy figured
that. Those matters were all taken up in the committee, and after
Mr. Maeallon appeared before the Ways and Means Committee the
Treasury had nothing further to do with the bill. I mean we did
not make any of these suggestions of the 80 per cent credit or the
retroactive feature, : ‘ : - :
~ Senator SEROrTRIDGE. Well, some one has told me, or I have read,
to the effect that it was because of that information that the House
committee reversed its position. ‘I am further told, or have read;
that those figures were quite erroneous; there. would not be a loss of
revenue exceeding $25,000,000, ﬁossibly. $30,000,000. o
- Senator WATSON. Woll, Mnr. McCoy is here and can tell us what
his estimates were. T L
Undersecrotary WINsTON. I never made the estimates.. Mr.
McCoy may know about them. Do . ST
Senator SHORTRIDGE., Well, that information went to the com-
mittee, did it mot .- .. o000 0 o
. Undersecretary WinsToN. I do mot knéw.." It did not come from
any people in the Treasury unless it was Mr. McCoy. - . . - . )
-Secretary MpLLON. I do not recall any. information on this sub-
ject, and as Mr. Winston said, after making our first presentation
efore the committee we did not-appear.. They worked out all of
those questions, . . . - . .o o : Tt
. Senator SEORTRIDGE. I did not know but ‘what you perhaps had
sent some communication to that effect. . .©.° i .. T
- Undersecretary WinsToN. They oonsulted us .neither in putting
the retroactive feature in nor taking it:out. . R R T
. Senator WaTeoN.: What is your estithate of the loss, Mr. MeCoy?
Mr. MoCoy. The estimate I gave the committee for the calendar
year 1926 is $20,000,000 loss ol revenue, or if you would .make it
retroactive: for two years yow:.would lose the difference hetweed
the new rate and the 1924 rate, which is 15 per cent. .. The 15 per
cent. would ; probably ‘bring it up to: fully $100,000,000 final loss
spread over five years. S
.(.Senator REED of Pennsylvania.! M, Secretary, there are one or.two
uestions that I wanted to ask you about features in this bill. I see
that the House bill reduces the:tax on pure grain alcohol. - « . -
~ Secre MELLON. Yes. : I -
3 'Sel?ator ®ED of Pennsylvania. And that it is estimated that there
will be a loss of revenue of about $10,000,000 on that account. A very
large number of the reputable druggists, drug manufacturers of the
country, like Parke, Davis & Co. and others, have asked that that
tax be not reduced. ; c Lo
Sccretary MELLON., Yes. - e o
Senator REED of, Pennsylvania. Suying that it ‘amounta,to very
little on each prescription, and that the tax operates to equnde:lfmro
ain. alcahol Irom use. by hpotleggers and manufacturers. of illegal
iquor, ' Their position is that if the tax were reduced more of that
re alcohol would be used in whisky manufacture, and as the result
o. Treasury regulations would have to.be necessarily mych mare
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severe, and that they will:lose more in tlie end than the amount of
the tax that they aré paying. ‘What is your vsew as {0 the advantage
to be secured from the reduction of that tax? - .- .. -+
- +Secretary MeLLON. Thist reduction was not made on recommenda-
tion of the Treasury. In fact, it had been made by the commiittee
before it came to my attention. Mr. Andrews, the Assistant Secre-
tary in charge of the prohibition department, mado a statement there
in regard to its bearing on prohibition, on the work of the department.
As far as we could gather from:the evidence of the péople who are
qualified in the department ta speak, the bearing of it on prohibition is
problematical. It is not likely to have any material effect one way
or the other on the business of the bootlegger. ‘However, tho chief
objection to the reduction which was mede:by the Ways and Means
Committee is upon the loss of revenue. '+ - . - @, . . .
' .Senhtor Reep of Pennsylvania. The tax is essy to collect, is it not?
Secretary MELLON., Yes. = . o 1 . e _ v
t Senator REED of Pennsylvania.” It does not cost much to-collect it
Secretary MELLON. No. o '
.: Senator REED of Pennsylvania. It costs as much to collect & part
of it as to collect the whole amount o e T
-: Secretary MzLLoN: Exactly. = - Yo o
Senator REED of Penns¥lvania. And the people who pay the tax
do not: want it reduced. "I do not think there wds any occasion for
the reduction. .+ .S . a0 - "
- Senator WatsoN, I think:the small druggists all over the country
want it reduced.. -~ - . .. i L .
‘o The ‘CrARMAN. I do not: think it is the drug stores, Senator.
I think it is the doctors, from the letters I have received. ' ' - X
- Secretary MELLON. I might say that after we looked into it I took
the matter up with Mr. Green, the chairman of the committee, to see
whether we could have a réhearing on it, and he aid it had gone too
far; there could not be a reconsideration of the question unless they
itnva those people a chance to be heard again, which they dould not do.
And they ocould not rectify it. » .. ' . - BRI,
. Senator WaTsoN. My understanding is, from my reading of this
bill, that this tax is not decreased until after one year and then there
is a certain percentage of decrease. ...~ - =~ . .- < :
ing'}m CuAIRMAN. One year after the passage, or until January 1,
Senator ReED of Pennsylvania. It appears on page 257 of our bill.
The CramrMAN. Yes; page 257 of our bill here. -
Senator Reep of Pennsylvania.' Under the new rates
Until January 1, 1927, $2.20 on each proof gallon or wine gallon when below
pro;{l.‘:nd ﬁogroportlonato tax at a like rate on all fractional parts of suoh proof
or ; - L o
.. On and after January 1, 1927, and until January 1, 1928, 81,85 on each proof
gallon or wine gallon when below Froof and a proportionate tax at a like rate
on all fractional parts of such proof or wine gallon; and - S
On and after January 1, 1928, $1.10 on each proof or wine gallon, -
and so forth. Evidently intended to allow for adjustment.
¢'Sénator HARRISON. I8 this one of the old war taxes?
i Becretary MELLON. No; it is' the general excise tax. - Co
' -Senator KiNng. Mr. Sedretary, you tay not:care 'w.exi})ross an
:giﬂion upon this subject, and f'wquld not care to' ask it. wiou do
t bate to do so.  Aside from the quedtion of revenue, what do
you say of the advantagéb of this tax on alcohol for medicinal pur-
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poses, and the effect it would have in obtaining medicines for the

ople, and the advantages or disadvantages which would result ¢~
he manufecturer or. retailer, or the manufacturer of proprietary
medicines, or to the doctor? :

Secretary MELLON. I have not gone into the question, and have
not made an investigation, and am not prepared to give an opinjon.

Senator Kine, Very well. -

Senator REED of Pennsylvania. Ihave been told that the reduction
would amount to approximately 2 cents on an average prescription.
Do you know whether that is so, or not? g oo

Secretary MELLON. I do not.

Senator Warson. I think that is a high estimate.

The CrairMAN. Even at that, they could stand it.

Senator WADSWORTH. A prescription amounting to 60 or 70 cents
in a drug store pays a tax on the alcohol content of about 1 cent.

The RMAN. Not more than that. -

" Senﬁitor. WapsworTa. It is inconceivable that it would bo a
alds . B Lo ‘ . T
The 8 . It is known what percentage they make on these

pr%aclri tions. And I have been in the drug business all my life,
an ow. v s :
Senator Srumons. Mr. McCOoy says that only a small part of it is

used in prescriptions. :

The (?u.umlin. That is true..

Senator Simmons. This is the most remarkable situation that X
have known in all my exferience in tax making, a protest against a
reduction in the taxes. 1 think we ought to know who it is that is
making this protest, and just what the demand is. -

The Crairuan. The only interest I have is to get the $90,000,000,
and get it easily, ~ - . - : ' ‘

Senator Stumons. I understand what the idea is.

Senator Rerp of Pennsylvania. The people who came to me were
very frank in disclosing their interest in the matter. And they were
pe(iple like Parke, Davis & Co., a concern in Detroit, Eli Lilly & Co.,
of ndinna%glis. ; '

Senator WaTsoN. They are opposed to this reduction?

Senator REED of Pennsylvania. They are very much opposed to
it, and their real reason, so far es I could get it, is that the prohibi-
tion enforcement in connection with it will be made so severe that
it will embarrass them more than the amount of the tax. They
say the tax acts as a silent policeman for them.

Senator SuMoNs. Then the protest comes from the manufacturers
of the alcohol? :

The CHAIRMAN. Yes.

Senator Stumons. When I Fot to my office this morning I found a
large batch of telegrams and letters from concerns in my own State,
and some without my State, and all of them insisting that the tax .
should not be disturbed. ‘ :

Senator REED of Pennsylvania. I have had telegrams from the

atent medicine manufacturers, like the manufacturers of the Doctor
unyon: remedies };\)rotesting ageinst any change from what the
House has,done. Thev want the tax.
- Senator Srumons. - The House committes has had hearings on this
inatter, and I suppose:they were induced to make this reduction
because of an overwhelming demand in favor of it. Those who
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were not in favor did not seem to make themsetvos heard before the
House committee.

Senator WaTsoN. It came from the doctors-and the small drug
ﬁ:ts they are the ones that inspired it. I have got the lettors and I

ow whero it comes from in Indiana. '

The '‘CramMan. I do not think so, cntxrely

Senat,or REED of Pennsylvama At all events, we have the Secre-

tary's opinion on the snb)ect and I do not thmk it is well to spend
too much time on it.

The Cramruan. No.

Senator Kina. I would like to ask that Senator Wadsworth be
given an opportunity to express his opinion on this matter. I am
sure he has something to say. -

- Senator WADBWOBT!I I have nothing, Senator. -

Senator REeD of Pennsylvama I have one or two othar questnona
I would like to ask the Secret : e

- Secretary MELLON. Very well.

Senator REED of Pennsylvama One of Senator Shortridge’s con-
stituents came to me and made the statement: that early in 1924 his
mother had made gifts of a large amount of property to her children——
entirely as a gift. That wasdonein March, 1924, and the revenue act
in Juno, 1924, put on a retroactive gift tAx— R

SecmtariMELLoN (interposing). Yes.

Senator REED of Pennsylvania. This lad could not ha.vo heard of it
at the time she made the gifts, because tho act was not then passed,
and now a tax of $300,000 1s claimed fror her donees on tho gifts, on
account of a tax snbseq&nently unposed ,

Secrotary MELLON

Senator Reep of Pennsylvania. Can you tell us s what the result
would be if we repealed the retroactivity of the gift tax? - That is,
make it effective as of June 1, 1924, instead of January 1, 19241 -

Undersecretary WINSTON. Wo can give it to youin a few moments.
I have ot it here. - In the gift tax, oﬁ about $7,000,000 collected
duri o last calendar ear, 4,440,000 were collected on gifts made

rior )Junez 1924 ; and $2,704 0000ng1fts made afterJuneB, 1924 —
une 2 being the effective date of the law. -
. Senator REED of Pennsylvania. Has there ever been N demslon of
the courts on the constitutionality of a retroactive cxcise tax? - . :
; Undersecretary WinsToN. I do not know of any, but the quostlon
is now in litigation on these gift taxes.

Senator KEep of Pennsylvania. Has the Treasury any recom-
mendation on that retroactive gift tax? = -

Senator HArr1sON. This case that this man prosented appbared to
be a protty bad case.

Becretary MeLLON. I think it is,certainly meqmtable to put & tax
on a gift where the donor was totally ignorant or without any knowl-
edge that there might be a tax put on; it does not seem tight.

§enator REED of Pennsylvania. It seems to me it. 1s a dlshonest
governmental act to do it. S :

Secretary MELLON. Yes... ;!

The CrAIRMAN. Then you mxght a8 well sn.y ‘that. any retroactwe
tax is dishonest.

Senator ReED. of - Pennsylvama. An ret.rpacuve excise: tax is
dxshonest, bocause it mlphes a nght. to o, or not todo, a oertam act.

[
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Undersecretary WinNsTON. I do not know that we have ever had
-such an arit, -
Senator KEED of Pennsylvania. One other subject, Mr. Secretary.
Secretary MELLON. Yes. :
Senator REED of Pennsylvania. The last time we had such a
‘question here, the Finance Committce raised a corporation income
tax abolishing the capital stock tax, and the reason stated at that
time was that it seemed a waste of money by the Government to have
two fiscal years; the capital stock tax had a fiscal year that was fixed,
and the corporation income tex had a fiscal year that coincided with
‘the caldondar year; and it seemed wasteful to us, in that it required
two sets of reports made up on different hases and required the main-
‘tenance of sogzrate units in your department. '
Secretary MELLoN. That question was considered by the Ways
:and Means Committee, and so tar as the Treasury is concerned ‘it
was immaterial because either wa&'l‘the revenue amounted to the
same. In favor of the present bill, that is, retaining the capital
stock tax, it is & fact that the corporations have been subject to it
.and the{v are accustomed to it, and there is something to be said in
favor of & tax when they have become accustomed to it and have
their books adjusted to meet the tax. A change would make some
difference in the bearing of the tax; some corporations would lose
Eﬁr the chan%e and other corporations would gain. It depends on
the nature of their business. If you made the change that would
of course make & change in the tax of almost all corporations. - With-
out a ohan%e they }?o on the same as before, on the same arrange-
ments as before. Now, from the revenue standpoint it is immaterial.
Senator REEp of Penusylvenia. And it would be satisfactory,
would it not, to get rid of this capital stock division that you have in
the Bureau of Internal Revenue. -
Secretary MELLON. Well, of course, they are equipped for taking
cgre, of it, and all that. It would not make a great deal of difference
Senatgr ReED of Pennsylvania. It occurs to me that the capital
stock tax bears more heavify on corporations that are not prosperous.
I bave known some corporations whose capjtal stock tax alone
-amounted to their entire income for a particular year. :
Senator Jones.of New Mexico. A great many corporations have
no income-and have to pay the tax gnyway. i ) o
Senator REED of Pennsylvanis. And if an income tax is sound in
theory I do not see why it should not apply to corporations as well
.8 to individuals, - . i : S
Senator WaTsoN. And the work could be done in the same de-
partment. y ; O ~
. Senutor REEp of Pennsylvania. Yes; and it would establish a
-definite basis for an income tax, instead of a vague estimated value
-on the capital stock. : : L
. Senator WaTsoN. Mr. Secretary, would the Treasury oppose a
proposition of that character? . S : -
Secretary MerLoN: Oh, no.. - .. .. :
Senator WarsoN, Did you express an apinion before the Ways and
Means Committee on this matter? :
- Secretary MpLLON, Yes; about the same as I have now.
Senator Smamons. - You have a proposition to increase the corpora-
tion tax.
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The CrAairMAN. I think I shall have to be excused now, on account
of an executive session in the Senate. -

Senator JoNEs of New Mexico. Will the Secretary be here this
eveuing?

The CHAIRMAN. No.

Senator Jongs of New Mexico. Will there be a meeting of the com-
mittee this evening?

The CmamMAN. No; Senator Simmons, and some of the other
members would find it impossible to be here.

Senator JoNes of New Mexico. I wanted to ask the Secretary :\ few
questions, with reference to the floating debt, how you prouose to-
retire the floating debt?

Secretary MELLON. Wae could give you a statement on that. Senator.
loTl’lel Cumk MAN. Then let us adjourn until to-morrow morning at.

o’clock.

Senator JoNEs of New Mexico. I wanted to know how you propose
to retire the floating debt, these short~term certificates

- Undersecretary WinsToN. I think we could give you that infor-
mation now. ! <

Senator Jones of New Mexico. I would like to have your deliber-
ate answer to that question.

Undersecretary WinsToN. Of course, the difficulty is that we can
not give you a definite answer to-day. We may decide to roll it over
for a time. If the conditions remain the same as they are, we will pay
off a certain portion of that debt out of the sinking fund.

Senator JoNes of New Mexico. I thought that sinking fund had
to.be applied to these bonds.

Undersecretary WinsToN. That is & part of the floating debt, be-
cause they mature in 1928.

Senator JoNEs of New Mexico. That is not what I refer to as the
short-dated debt.

Secretary MeLLON. That is now a part of the short-dated debt.

Senator JoNESs of New Mexico. at I want to get in the record
i a real statement of what the Treasury intends to do with these short-
dated debt certificates that run for 90 days, or 6 months, or 12 months..

Undersecretary WiNsTON. Senator, if conditions remain the same,
we may pay it but if conditions change, we may roll it over for a time.

Senator Jonse of New Mexico. In other words, you have no:
program with reference to it o

ndersecretary WINSTON. Yes; we have the program that will save:
the most money for this country. You can not have a definite program.

Senator JoNEs of New Mexico. Then you have answered my
question. You have no definite program{

_Secretary MELLON. That is a definite program, but you can not
give a specific answer as to how payments will be made in the future.

Senator Jonms of New Mexico. That is exactly what I want to:
ap%ear in this record, that you have no definite program.

ndersecretary WINSTON. We have the definite program so to:
handle it a8 to cost the Government the least interest.

Senator Jones of New Mexico. In your judgment?

clllndmcretury WinNsTON. Yes; it has got to be somebody's
judgmont. oo o
Y (&’hereupon at 3.30 o'clock p. m.whe committee adjourned to.

meet at 10 o’'clock a. m., to-morrow, Wednesday, Januery 6, 1926.):
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SATURDAY, JANUARY 0, 1036

UNITED STATES SENATE,
. CoMMITIEE ON FINANOE
Washington, D. 0.

The committee met in room 310, Senate Office Building, at 10
o'clock a. m.,, Xursua.nt to adjournment, Senator R Smoot
(chairman) presiding.

Present: Senators Smoot (chairman), McLean, Curtis, Reed of
Pennsylvania, Stanfield, Wadsworth, McKimley Shortridge, Sim-
mons, Jones of New Maxico, Gerry, Harrison, ki.ng, Bayard, and

eo el

Prrgsent also: Hon. Edgar A. Brown, speaker of the South Caro-
lina House of Representatives,

The CHAIRMAN. The committee will come to order. Mr. Browa
we will be glad to hear what you have to say.

STATEMERT OF HON. EDGAR BROWN, SPEAKER OF THE
SOUTH CAROLINA HOUSE OF REPRESENTATIVES

Mr. Brown. Mr. Chairman and gentlemen of the committee, we
feel that it is scarcely necessary to present to you gentlemen lengthy
arguments in favor of leaving to the States the opportunity and
responsibility for levying of death taxes, except as the Federal Gov-
ernment may temporarily levy such taxes in time of acute national
emergency. Conclusive arguments in favor of such & policy have
been repeatedly presented and particularly emphasized by President
Coolidge and by Socretary Mellon. They were briefly but earnestly
presented before the Committee on Ways and Means of the House
of Representatives by the governors of a number of the States of
the Union and supported b{ the indorsement of the governors of a
tnajority of the States and by officers and members of State legisla-

ures,
Not only is the action which we urge and recommend in line with
the historic policy of the Nation and in harmony with our system of
government, but the policy is {articularl{ uried and demanded b
the conditions of the present time and by the need oi addition
sources of revenue by the States. It is universally admitted that
there are no conditions of emergency re(gxiring the continuation of
the levy of estate taxes by the Federal Government, and the con-
tinuation of such Ievi under the circumstances violates evc::}y prin-
ci éo ot; _our long-established and generally approved nation policy
of taxation. o
_The House of Representatives by its action in the pending revenue
bill in reducing the Federal estate taxes by one-half has not only

Y
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recognized the aAlmost universal protest against excessive estate taxes
but it has also ed the general public sentiment in suggort of
the complete abandonment by the Federal Government of this field
of taxation. The reduction made by the House is approved, but it
does not go far enough. = The approval by the House of the inherit-
ance section of the réevenue bill is tantamount to an admission that
the Government should entirely retire from this field of revenue.
But in doing so the Government would say that while it does not need
the ravenue, and is not expecting to raise any considerable amount of
revenue unéer the terms of the bill, the thing that the Government
wants to bring about is that each and every one of the States will be
forced, whether they wish to do so or not, to adopt the same inkerit~
ance tax that the Federal Government adopts. I take it that none
of us need to delude ourselves as to the purpose of the provision in
question. Under the provisions of the existing law, the Government
levies, in the lpoiher brackets, up to 40 per cent on inheritances, 25
per cent of which may be collected by the State, leaving 75 per cent
of the 40 for the Federal Government. But in the gresent bill the
Government would reduce the rate to & maximum of 20 per cent and
allow the State to collect 80 per cent of the 20. Or, to put it another
way, the State would be allowed to collect 16 per cent and the Gov-
ernment 4 per cent. No one will gainsay the statement that & 4 ggr
cent igheritance tax collected by the Federal Government with the
expense of maintaining & department for that purpose, appraising
estates, carrying on litigation, etc., will make that department hardly
more.timn self-sustaining. I am informed that the cost of collecting
inheritance taxes by the Government is from 1}4 per cent to 3 per
cent. If this be true, does the Government want to levy a 1 per cent
oral gor cent inheritance tax. It is, therefore, conclusive that the
the effect is one not to raise revenue for the Federal Government but
to force upon the States a rate and syatem of taxation that may be
obnoxious to them.

I -take it that the Members of this Congrzss, clecied by the people
a8 national representatives, are here to legislate with regard to
national and international affairs, and not to pass regulatory measures
to coerce the sovereign States. You may provide revenue, you may
ori%ilnate revenue measures, but revenue for what! For the support
of the Federal Government. Are you here to provide revenus snd to
originate revenue measures for the benefit of the Statest By what
right does Congress conceive the idea that it is just to pass regiintory
measures mvolvmﬁ the rights of the State to levy and ccllect a direct
property tax? The States elect their own representatives and send
them to the legislatures for that purpose atd to determine those
questions. It may be true that some inconveniences are arising and
gerhapa miahy inequities exist because of the attitude of the different

tates on the inheritance tax question, but that is a matter for the
States. If the Federal Government is going to step in and atlempt
to adjust every inconvenience or inequity in State Jaws, then we may
as well abandon any effort to maintain the rights cf the States and
glgz Congress to regulate the subjects and rates cf taxation in every

ate. v ‘ 0 . .

Every Member of Congress knows, and the people back home
know, that this is an effort to do indirectly something which Congress
has no right to do directly. o A

L
;,.;,.n‘l‘
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Notwithstanding the arguments that have been made on behalf
of the temporary retention of a Federal estate tax at a reduced rate,
we are still of the opinion that there are no insurmountable difficulties
in the way of an immediate repeal of the Federal estate tax laws. - It
is true, as above suggested, that there is a lack of uniformity among
the States in the matter of taxing estates, but those best informed on
the subject are of the opinion that as lonF as wo have States'as entities
of Government there always will be a Iack of uniformity, not only
in this but other laws, and that such & lack of uniformity is not only
inevitable but to a cortain extent wise and justifiable. On the other
hand, we are of the opinion that the objectionable features of Stute
inheritance taxes will be more speedily remedied with the Federal
Government entirely out of this fisld of taxation, and that the sooner
we return to our historic national policy in thie regard the sooner
will the States seek and find remedies for the present objectionable
cuplication and overlapping of inheritance taxes. Ce

ile the House of Representatives took a long and commendable
forward step in the reduction of Foderal estate taxes, it also took a
very unfortunate and, in our opinion, wholly indefensible backward
step in the provision contained in paragraph (b) of section 300, pages
143 and 144 of the pending revenue bill, under which the tax imposed
by the Federal Government shall be credited to the amount of any
estate inheritance legacy or succession taxes paid to any Stato or
Territory to the amount of 30 per cent of the Federal tax. This
provision is objectionable from many viewpoints. It undoubtedi
appoals to those who favor the maintenance of high estate and inhen-
tance taxes, and who desire to have the Fedoral Government remain
in the death-tax field. Undoubtedly it was assumed that those who
believe in the principle and policy of leaving the question of the levy-
ing of death taxes with the people of the States, this 80 per cent credit
is even more objectionable than the failure to entircly repeal the
Federal estate tax. Whatever may have been the thought or purpose
of those responsible for it, it is in the nature of a bribe and it amounts
to a congressional coercion upon the States to harmonize their death
taxes and policies with & plan pro by the Congress without
consideration by or consultation with the people of the States and
their legislative representatives. ' L
~ As a matter of national policy, this 80 per cent credit is objection-
able, because it makes the Federal Government a revenue collector
for the States, leaving the Foderal Government in some cases an
exceedingly narrow margin of revenue, if indeed it would not in
some instances entail an actual loss upon the National Treasury.
For what purpose is this 4 per cent levy to be laid by the Govern-
ment{ If its purpose be to tempt, urge, or coerce the States into the
enactment of death tax laws in harmony with the view of the Con-
ess thus expressed, it is & wholly unjustifiable act on the part of

o Congress. If, on the other hand, it is to be taken as an admission
that it is believed that the Foderal ’i‘reasury needs the revenue that
might be secured from a 4 per cent levy on estates, then the law
should be amended in accordance with that view and the Federal
levy reduced to a 4 per cent maximum. Why? Do the States need
supervision at the hands of the Federal Government{ Which de-
partment is best fitted to do justice to an estate in the matter of
returns and appraisements—a Federal department clerk living in
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Washington, whose home is in New York (and who is sent to South
Carolina to make an appraisement and knows nothing of local con-
ditions), or vice verss, or the tax department of New York or South
Carolina, the agents of which are familiar with local conditions and
values? Under a Federal appraisement executors of & decoased per-
son are confronted with a formidable volume to fill out in triplicate
(which a Philadelphia lawyer couldn’t understand), answe an
infinite number of questions, and the return is always checked by
an agent of the department, bound by hard and fast rules from Wash-
ington, with no power to decide any controverted question, but with
infinite zeal for revaluing the property with respect to which he prob-
ably has no means of making an intelligent appraisal. The executors
are indeed fortunate if they can settle the Federal tax question with-
out reams of correspondence with the authorities (which often remain
unanswered for months) with the assistance of his lawyers and usually
trips to Washington, without accepting a number of injustices in
connection with the appraisal of property or the interpretation of
the law, which they realize it would be cheaper to accept than litigate
over, for if the estate’s representatives are unwilling to accept &
ruling by some department clerk or head which th:{ consider unjust,
their only redress is & series of appeals and court litigation which
may cover a period of years. I know of cases where in order to col-
lect & hundred or two dollars in Federal inheritance tax the Govern-
ment has spent hundreds and hundreds of dollars in appraisements

reappraisements, and litigation and caused those interested untold
expense and worry. Annoying rulings are constantly being promul.
gated by the lesser officials.

Here is an instance of wrongdoing on the part of the department
here in Washington the like of which will continue as long as the
Government stays in this particular field of taxation, and particu~
larly if under the pending bill the Governmont is to make all ap-
grmements and fix ations surroundinﬁ the ocollection by the

ederal and State governments of this tax, It is an almost universal

ractice in the States for married men to have the title to the family

ome placed in the wife’s name, and it has generally been held by
the courts that in such case the wife has complete and indefeasible
title. When the busband dies the home under such circumstances
is no part of his estate, The estate tax authorities have, however,
ruled that in case a husband buys a home fer his family and
But,s the titlo in his wife's name perhaps many years hefore his

eath, the home remains part of his estate for the purpnse of the
Federal estate tax, if the hushand and wife continue to occupy it
together until his death, on the theory, apparently, that the wife
does not begin to enjoy the home until sho has either turned her
husband out of doors or he has died. It is the constant necessity
of struggling against rulings of this character, of unwarianted in-
creases 1n the valuation of property, and the delays in securin
final decisions rather than the amount of the tax that have cause
the estate tax to hecome the hane of those who are trying to settle
moderate-sized estates. It is often found, after long-drawn out
correspondonce and perhaps litigation, all usually cavsed by some
clerk’s ruling, that no inheritance tax whatever is due the Govern-
ment. This condition serves to illustrate what most of us know h
experienco, that the inheritance .tax department of. the Feder:
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{Government has caused the people of ‘this country more trouble and
worry: than' any other department of the Government which .deals
direotly with the Yeople; And this accounts largely for the un-
%opnhriw of the law and the slmost universal demaad for the
'ederal Government to get'out of that field of revenue. . - - -

The collaction by State authorities of inheritance taxes is accom-
Ii!‘ifhed with little friction or hardshiql. The forms are simple.

e department heads are familiar with values, people, and con-
ditions. ' The heads of the inheritance tax division are to be found
every day at the State capitol, accessible to any citizen, and an
difficult question can be ironed out without trouble. It a leg
question arises the State statute is simple and the question can be
promptly determined. i R S
' - Another and the more serious objection to the plan of what prac-
tieally amounts to a joint Federal and State levy ia the unwarranted
and woeful extension of Federal centralization. The States should
retain jurisdiction and direct supervision over all sources of revenue
that may properly be classed as State revenue measures., “The
inheritance ‘tax is a direct lprppercy tax, -a field which the Foderal
Government has entered only on the occasion of war emor%t;hoy, and
‘always heretofce has withdrawn when the reason for such unusuei
taxation bae censed. ' Thé great World War has -ended—the enjer-
sf'x‘)cy‘is t:;er, and the Govérnment has nolonger need for this exiraor-

Ar . e . ' S P RN
X Ang what of the infringement of the rights of the States? Is there
justification for this apparently unwarranted invasion of the tights
of the Statest We claim not. Is the question of States rights
raised in'this matter? We claim that it is. Is there any such thin
as the rights of the States? - Statesmen sll rave over the rightd ‘of th
Bovereifn States to exercise this, that, or the other power and then
some of them go'ahead and vote to the contrary. ' There has besn so
little real protest against the invasion of State rights of late years
that it almost appears that the States have lost these rights by
Yaches. ' Beveridge's History of the Supreme Court of the United
States fully depicts the swing of the o})endulum for and against the
rights of the States. At one period of our history the tondencg is
towaid invasion of these rights by the Federal Government, and at
another, the swing is back to the Constitution. The various inter-

retations of the commerce clause of the Constitution is a fair illus-

‘tration of how far we have gone in cae direction. The tendency,
however, at this time, is the other way. To-day, however, we are
not 8o jealous of our nghis as our forefathers were. They had lived
and fought and struggled to secure the blemmie of liberty and they
were determined to enjoy the benefits of their hardships and experi-
ences, and so resented grossly an encroachment upon the rights that
tbey‘imd secured. ' But as time passed these pioneers passe
only ‘to be followed by others less experienced in hardships and
struggle, and more accustomed to ease and luxury. Those who came
after them were correspondingly indifferent to the principle which
the fathers had fought for. e growth of the country developed &
national outlook. It was accentuated when, as we grew, we began
to play an important part in the affairs of the world. Our national
Pri e was stirred and our participation in the World War was the
ull development of this spirit.
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" It ia not to be unexpected, therafore, that we find among us those
who are willing to drift from the original ﬂurposea of the Constitution
and make dangerous departures from the theory that there are strongly
defined lines of demarcation between Federal and State functions.

It is only nec on this question to recall the ninth and tenth
amendmente to the Constitution: . -

The enumeration in the Constitution ‘of certain  rights ‘shall not be and con-
strued’' to deny or dis others retained by the

The powers not de egtcd to the United States by the bonstitution, not pro-
hibited by it to the 8 tes, aro reserved to the States, respectively, or to the

people. . .
But we drifted into the interstate commerce act, the Sherman Act,
the Federal em !ogers liability act, the Federal water power act, an
others, all of which to some extent was an encroachment, as was the
attempt to legmlate nationally on child labor. Many of these acts
gndt ) askt: ::s o, in whole or in part, that which could be better done
Then along another line. we bave drifted further than was at-
tempted in the above-enumerated acts. The highway construction
act of 1916, the Smith-Lever Act, tha Sheppard-Towner Act, all
edging into activities that more properly belong to the State.. X havo
never thought much of these 50-50 mess of pottage acte by Congress.
. Mr. Chsirman, I file with the committee as & part of this brief—
(a) Comgii:.:ion‘ of ions of -opinion on this.subject, inclading
4,239 members of State legislatures, & great mﬂrit.y of the speskers
State legislatures and governors of States. These speak for them-

VM. o : I . . L ' ,
(®) A list of the individual members of State legislatures who have
indicated their opf)osition to the Federal inheritance tax. o
.(0) Copies of letters and telegrams received sinoe the above infor-
mation was compiled yesterdsy morning, from other members of
legislatures, speakers, and governors, who also desired to be recorded
against this measure. . . . L
" In conclusion, Mr, Chairman and gentlemen of the committee, I
desire to say, first, personally and officially, and as representing the
conmittee of speakers, and spesking what I believe to be the senti-
ment of the great majority of State representatives and governars who
haye expregseg themselves on this subject, as & matter of principle
and as a matter of democracy, the Federal Government has no right
in the inheritance tax field. It is a field which the Stgoto ought ta have
tojitself. Fundamentally it is a tax upon the right to inherit. That
is the theory upon which the courte have held. that it can be legally
justified. at being true, it is the State which gives its citizens the
right to inherit and protects them in that inheritance, and.the State
is the only authority which can morally and legally exact a death tax,
(Evidence in support. of the statement of Hon, Edgar A. Brown,
speaker of the house of representatives of South Carolina in opposition
to the Federal inheritance tax is hore printed in full as follows:)

¥
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ExrressioNs or OPINIONS BY GOVvERNORS, OrricER8s AND MauMBERS OF STATE
LxaisuATonres IN OpPoSITION TO A FEDERAL INBERITANCE TAX AND PaAnTt-
OQULARLY TC THE INHERITANCE SECTION OF THDP REVENUZ BiLL Now PENDING
Bxrorx CoNGREsS s .

Complled by the Hon. Edgar A. Brown, speaker of the South Carolins House of tatives, &0
for "gomnitm of ors appolnted ste meettn{ of State re ntat’e3 held in uhlu% “8:
Decerber 10, 1025, Aled with the Finance Committes of the United Ecates Senate, January 0, 1938,]

ALpioH ‘Horyy,
Washington, D. C., December 10, 1985,

To the legisiatures of all States in ths Union, and the people thereof:

We, the spoakers of the house of representatives and presiding officers of the
senate of the legislatures of the States of Texas, Alabama, Arkansas, Delaware,
Kentucky, Loulsiana, Maryland, Michigan, North Carolina, Rhode Island,
South Carolina, and \’irglnia, together with the chairmen of the fiscal affairs com-
mittee of these 'Iegislatum, and other legislators assembled in Washington, acting
unofficlally, address this memorial to the legislatures of the several States of the
Uscion and to the sovereign people of the States, asking them to join with us in
this petition to the Congress of the United States. o

Through observation and experience in leglslstlve mattors affecting the several
States, we have come to the conclusion that the freedom of action of State gov-
ernments, as contemplated by the Constitution under our form of dua! sover-
olg"nt , 18 being gradually but vitally limited by and through certain legislative
policles of Congress. _ ' <o :

In particular, we eall your attention to that pro 1 in the new revenue bill
presented this week to the House of Congress by the Ways and Means Committes,
Klrovldlng for orediting the Federal estate tax with the amount of any estate
heritance, legacy, or succession taxes actually paid to any State,the credit
allowe nok 4o, e:cead 80 per. oot of the, total -amount levied by the Fedoral
Government., The effoct of ‘this proposal s to force all the States of the Union
to enact estate or inheritanoce tax laws patterned after the Federal aet fu order to
l(:}eep withint the States at least 80 per cent of the total levied by the Federal
overnment,

For several years we have viewed with more or less alarm the tendency of our
Federal Congress to encroach upon the rights of States in thelr legislative func-
tions, but we consider this proposal in the new Revenue Blll now pending before
the House of Congress the most far-reaching piece of legislation ever seriously

rogosod by Congress to take from the States the real earmarks of sovereignty—

heir rights to levy and collect taxes for the support and maintenance of their own
departments, institutions, and activities, Its e by Congress would destroy
the spirit of the laws of succession in the several States. -
. As representatives of the peoples of the several States, we have labored through
many years with problems that cause us to acclaim heartily the following deolara~
tions of the President in his measage of December 8 to Congress:

“The functions which the Congress ouitxt to discharge are not those of local
government but of National Government. - The greatest.solicitude should be
exercised to prevent any encroachment upon the rights of the States or their
various political subdivisions. Loeal self-government. is one of our most grec(olu

pns. It is the test contributing factor to the stability, s rength.

berty and progress of the nation. It ought not to be infringed by assault or

undermined by purchase. It ought not to abdicate its power through weakness or

reoign its authority through favor. It does not at all follow that because abuses
exiat it is the concern of the Federal Government to attemgt their reform."”

* Through many years of Iabor in legislative bodles of the States that make up
this Union we have continually confronted the barticade of Federal encroach-
ment upon our rights. With each succeeding legislature we have seen this tend-
enoy grow from a very small beginning to its present alarmirig proportions.

As representatives from these typical American States and with full knowled

of conditions that exist in Washington, we confess we are gently alarmed as 10
the future of these United States.’ The initial Paragrap of the President’s
message to the Sixty-ninth Congreas find us fully in accord. © We firmly belleve
with 's action as our example, that there Is so defluite a trend toward
centralization in this Government that all cltizens of the Republic may well be

alarmed. .
In that epirit, as one with you, we call yoyr attention to this staie of affairs

in the Nation as it affects the several States, and we ask you to join with us in this
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mn to Congress that it heed o.u{" prayers and ﬂnd s way to- return to the 48

dominion over thair own aff
. We c¢all upon Co to .reject the joint levy "by.the House com-
mittes and demand the immediate abandonment o ln eritance tax by the Fed-

eral Government, as reoommen ded by Secretary Mellon, leaving this source of
mnuetotho&smtomlnthbtrownwn .
. We instruct the oecret%'y of this meeting to send & copé of thoss resolutions
to the Presidéent of the United States; members of the Cabinet; Members of
Congreas; governors of States; lieutenant governors; speakors of the houses, and
to the members of the several State legialatures,
Texas: Loe Satterwhite, speaker of house; Robert A. Stuart, State
senatodr; - John Davis, chairman, sebate HBnance oommmeo,
.+ George C. Kemble resentative., - .
Alabans: w speaks, of house.
Arka Balloy, Btare aovs tor; Thos. A. ill, speaker of

Delaware: H C. Downwwd speaker of house.
Kentuoky: 8. W Adams, State sonator, R. R. Bozeu. repmentn-
, tive; John Cushins, representstive,

Louisiana: A, W. Dalferes, represontative,

. Maryland: l‘nncio P. Curils, speaker of houoe, ankﬂn Upshur,
representsa -

Micbigan: Fnd . Wells tpuker of house,

North Carolina: Edpr Pharr , speaker of house; P. H. Willlams,
ohalrman, senate finance commltfoe, N. A. Townsend, ohair

A0, houn finance oommlme; Ww. R. Matthe!u, ropresonta-

' tive. .
S Rhode Island: "Arthur A, Shuzt?an, proaident pro -tem, oentte.

Chas. R. Faston, wh 0.
AR Soufh Cu'ouno. Edgar A. speaker -of bouw, Carroll B.
Woe e ., ) m hdnnm hounﬂuneeoommitteo.
L repreomutlve. : -
mow'n'ou -ussnn AT comuucn or nnnamnnv:s or :.nmswmnu
B SESSION. AT 'WASHINGTON, . ¢, nnclusbu 10, 1028 .

Y lebcd That 'Iha C'htlr be authorized to appolnt a commiitee to examine all
introduced in Congress prbpoﬁng joint lovies and appropriations juvolving
;cu of State legislatures;

That sald committee should be instructed to report to governors, speakers of
m houee atid presiding oficers of the senato, any proposed lesiahﬁon by Con-
gress that in any manner invades the rights of States.

The tollowing cdommittee was appointed: Arthur A. Sherman, chairman
&' $ pro tempore of the Rhode island SBenate; Edgar A, Brown, speaker o
. South Carolina Howse of Repréeentatives; Henry . Downward, speaker of

the Delaware House of Representatives; S S W. Adama, State senator from Ken.
tucky. Franeis P. Curtis, speaker of the Maryhnd House of Representatives,

PROTEAT PROM 4,233 MBMBERS OF STATE LEGISLATURES OPPOBING 'lDIlAb
. INHERITANCE TAX PROVISION AND 41 FAVORING

" An tnoomploh poll of the Individual members of State leglslatures throug!wut
the :’Jnmad Aslt:ta. co(vi'ering .uththol %uta exocept Florl%?. Pe&fyhtlmu, Ver-
mont, an bmevpoooowinf sentiment expressed
gxmt:w members as ¢ the F\ merito.noo tax. Florida and Ala-

were not poll use they have s comtltutionn.l inhibition against the
fnheritance tax. Pennsylvania and Vermont were not polied boosuse the legls-
latures In thosa States have recently passed resolutions opposing the Federal
lnhemunce tax. In no Btate has there beon any expressed op on by mem-
Pon the legislature. We have perhaps, in rare instances, of three or four

State. . ,The canvass to date shows the following percentages: - .

.2
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States Listed in order of perceniages opposed

Over 70 per cent: Percsnt | From 50 to &. per cent: " Percent
WA aecerccenenanacne 76 01T ) R - 68
Connesctiout.. e eeaeucnnaan 72 So2in Carolind.acceivmaneen 58
Nevadeooe oo cmceccacaaanan 70 L1171 SR, . B3
Toxas..cecececnunen covmnan 70| . SUNIP ecemmnesnnan 51
From 60 to 69 per cent: Illinols. cccnueceana.. ceeoes 5
Wyoming.eceaecccuaccaaaas a7 Missourl...cacaa.. ccmenann . 50
Lou ldm ] Fnom40t«o49peroent.
(1.3 Rhode Island...cccceaaea-. 49
a4 South Dakou .............. 49
64 M PPlecevcacacncanaca. 48
60 Arisona. oo, 47
Massachusetts. ....ccoco.... 45
89 ( [T S
58 New York..ooouuocaaannn. 43
87 North Dakota....ccveeenuan 42
57 { Under 40 per cent:
alifornif...ceeccancacaaean a8
56 Virginda. c cevceceecccneana. 38
86 Washington. .. ....cccennae. 38
54 Minnesota. .c.cencncenncann 33
54 fsoonsin. . cceevanenenen. 14
88 Nebraska.._....... femewane 7
83 | Kontucky..--- .-..---.L-..- 2r

The canvass is still under way, and we teel certain thot at iout 78 per cenit
of our legisiators in all Btates express their oppoeition to &’ !‘odem inheﬂto
ance tax. and that net more than.1 per cent-will be in favor-of it. -

A majority of the speakers of tlm various houses of se Btates have lndl-
oated their opposition to this measure. Some of these, Wovcr, are being sent
in by wire, and in order to place a eom lete list In the ro(ﬁ:rd tho lpetkeu
who desire to be reecorded in op tlon this measure, & will-be prepared
and filed Iater along with pro from othor memben of Buh !oglslntum lnd
governors as they come ln : i .
FROTKETS FROM 82 aonnuona IR

, . a E CUTIVE Dnnmmw-r.
o - Annapouc Md, Ducmbersv 085. '
Hon. Em;/m ﬁ Baovfnk C C
er, Houss of Kepraseniatives, o P T Co ;
P’d Columbdia, S

L Y

ol -
Dmn Mau. BRowN: I have your nwor of ember 23 relatlve tn the proposeq
re ‘ederal estate t.ax, az:h am verfomuohzb‘“.d ttlge yﬁu for it. dI uite ,wma
ou e n a8 ouse, an
touom the Senators [n regard ’

" ALBERT C Rl'rcnu, Gtmmcr’ f,

s

heat wislies tor the New Yeu, Lam
Wry truly yours, L

PROM GOV. ANGUS W. M'LEAN, OF NORTH CAROLINA

I have just obser ved the recommendation of the House Ways and Means Com-
mittee on inheritance taxes. X confess I do not think that this plan it enacted
into law will work out in practice. I am thoroughly eonvinced that i¢ would be
best for Congress to abandon the inheritance tax altogether as a source of Fedent
revenue or reduce the tax to a minimum, allowing the sma free to le
efther upon the tranafer of the estato cr upon lnhormng stproperty th[nk
the principle involved of having Congress di he and
manner of lcvying these taxes establishies & very bad precedent. - " v
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PROM OOV, TOM J. TERRAL, OF ARKANSAS

' I am pleased to acknowled m«lpt'of your letter of December 20th., * We
in. Arkansas, are opposed to inheritance section of the present revenue bill
p:nadmgg&f:;e Congress, - We feel that it Is a matter which should be left to the
various . - Co

i A moeting is being held fn Little Roock to-day, called by the 8 er of our
Houu;!o of }gepmontsuvea for the purpose of (iisousslng the Inheritance tax
question, o : . o

S e . commtem———
FROM GOV, J. B, ERICKSON, OF MONTANA

I am in recelpt of your letter with inclosures, in regard to the revenue bill
nqw ponding before Congress, and note your comments thereon. I shall be
very glad to take this matter up with our congressional delegation and lay the
matter before them as you s . I belisve that you are entirely right in
this matter, and I shall be very to cooperate with you in any way I can,

FROM GOV. ALVYAN T. FULLER, OF MASSACHUSEITS

- There is no justification for the Federal Government to continuo the tax on
inheritances for purposes othier than revenue, nor should taxing officials seek to
secomplish any other result under the qulao of taxation.

Maassachusetta early established for its people the right of the devolution of
property. It set up and maintained probate courts and other governmental
aganoles {0 insyre the privilege granted by the Commonwealth to the dead to
transmit property to living. It is well recognised that to obtain revenue
with w to oonduct its gﬂ:mnmenm functions the State has a valid right
to tax a privilege granted. this respect the States stand alone because they,
and they only, grant the pri to their people to pass property at death
those upon whom they wish to tow their bounty. It seems olear that the
Iaying of death duties should be exclusively s State funotion, srd one thas
should not be interfered with or modified by the Federal Government except
in those days of need when all the resources of the States must be freely granted
to the United States to tie end that they all may be preserved.

There are other revenue fields open to the Federal Government that are
olosed to the State governmeuts, and it does not fit well into our scheme of
cooperation to have a strictly State source invaded by the Federal Government.
especially at a time when the revenue is not needed by the Federal Governmen
but sadly needed by the States themselves. Massachusetts has the machinery
to proteot its citisens in the devolution of progm‘y s privilege which the State
has granted; it foels that if tax exaction is lald with every degree of {airness, it
mﬁuenh both as t%ltael! and as to its citizens the continued ocoupancy of

tax fleld by the Federal Government and earnestly desires a speedy re
ment from this fleld by the United States fiscal aut_horlfvieq. " Every effort should
be made by’ Cotgreu to " all Federal death duties and Massachusetts 1s
20 deef'ly afected that it should render every assistance to bring thiz about.
There is no benefit to be derived from any other disposition of the estates tax
5&1;!1 has caused loss of needed revenue to the States and irritation to its
mb

PROM GOV. QNORGR 8. BILSKR, OF NEW JERSRY

- .1 have your letter of December 23, with inclosure, I have for two years sent
gommunications to our legislature, recommending the course which you suggest
but without result. I shall take the same action in m oom.ln? message, A
hope that we will got the necessary cooperation. You know, of course, that T
have always cooperated on this subject. ) » -
. I quite agree with you that the inheritance matter will largely destroy the
0V right which every State has ‘‘to designate the sources of its revenues
for. purposes.” In-other wands, it.appears to be an-effort toward a-woeful
invasion of the righta of the States.

It seems te me that we have been derelict in many other ways, and have made
little or no opposition to this invasion of Stato's rights.

¥
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» .- JROM. GOV, GRORGE W, P, KUNT, OF ARIZONA : - - °

That portion of the House revenue measure dealing with the subject of inheris
tance taxes seems to me to warrant close sorutiny and consideration, :

I know that you gentlemen are aa familiar as [ am with the subject of Federal
control over large arcas of our State and of sl Western States and that you know
the blightiig effect this control has had upon our livestock and wmining industries.

I am a thorough believer in the doctrine of State rights. I believe it to be,
the only fundamentally sound polioy that can retain for the people of theee
United SBtstes the beat type of gvernment yet conceived by man. The States
do not nexd and do not want to foster the hand of bureaucracy. Scarcely a
question of large publio imgmt arises these days when some one does not stand
up in his glwe and the t‘hlng1 ug to the dent of the United States to
find & solution; and that applies whether it be to questions of public polioy or to
questions aﬂ'ectin%prlvate industry. o

. We find it illusirated and typified in the question of the Colorado River con-
troversy and in the coal strike.  What {s going to become of the self-relianceand
creative spirit &l?the American people, if that is to become the basic policy of

overnmen , :

- 'That provision -of the revenue bill whioch proposes that the Federal Govern-
ment ahall collect an (nheritance tax and return 80 per cent of it to the States,
irrespective of the States’ wishes in the matter, is, to mr mind, fundamentally
wrong. It is asserted that that ‘ﬁ:roviaion is adopted partly because of theaction
of the State of Florida in providing for the elimination of the inheritance tax.

Wh{ should Florida be compelled to levy an inheritance tax if she does not.
wish it? Why should not the peoplo be permitted to live in Florida and maintain
thelr residence there if they so desire? Citlzenship carrics with it many privi-
leges and responasibilities; and if a man, in order to avoid inberitance tax, takes
up his residonce in Florida, it seems to ine that he runs the risk of a ‘B:‘llcy being
ado‘;ted by the State in which his property is located which may ipate his
wealith and rulp his enterprices.

But, even if that were not so0, I do not belleve that the Foderal Government
should undertako to arrange taxation questions for the States. I am advised
that & program is under way to urge Congress to pass a uniform law taxing gaso-
line, buec‘ upon the same theories as those underlying the inheritance taxation.

. If this polioy is followed out to its lc;fioal ovnclusion, State governments will be
rendered impotent. I thoroughly belleve that the sooner the Federal Govern-
ment is eumga’wd, as {ar as possible, from the control over the affairs and areas of
the various Btates, the better it {s going to be for the people of the United States
and the lo they are dgolng to retain their liberties. 1f & few State governments
set up machinery to ald tax dodgers, I belleve there is enough ingenuity still left
in the American puople to resort to measures adopted.through their various Stato
governments to conserve and g:otmt the welfare of thelr citizens,
lngl flvo cz}l these views for what they may be worth in connestion with the pend-

on,

PROM GOV, CLARENCE J. MORLEY, OF COLORADO

I am opposed to the Federal inheritance tax law and trust it may be repesled.
I favor making inheritance tax laws, if any, a matter of local option or deter.
mination by the several States. = - ‘

FROM GOV. JOHN H., TRUMBULL, O¥ CONNEROTILOUT

In reference to your letter of December 23, rdi‘pﬁ the inheritanoce tax situ-
ation, I passed this on to our tax vommisstoner, Mr. Willlam H. Blodgett, who 1
conslder one of the authorities on this subject, not only in Connecticut but in the
ocountry, and I am forwarding te you his letter in whick he reported to mo on the

subject.

Ijthink this matter is covered very thoroughly in the .commissioner's letter,
and if you desire any further information I would suwt that you might com-
munfoate direct with Commissioner Blodgett,: who, I feel sure, will be véry ;glad
to cooperate with you as far as possible. T
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LETTER OF TAX COMMISNIONER BLODGETT TU GOVERNOR TRUMBULL

His Exoelloncy Joun H. TaumsuLy,
Governor of Connecticut, Hartford, Conn.

Dxan GovernoR: I am this morning in receipt of your note of the 28th instant
inolosing therewith a communication from Hon. Edgé:r: Brown, speaker of the
House of Repreeentatives of the Btate of South a. This letter calls
attention to the provisiona of the inheritance-tax section of the new revenue bill
which is pending before Oongu. i : ‘

" 1 presume you will remember that Socmtar[v Mellon and the President recome
mended the immediate repeal of the Federal inheritance tax law. I believe this
is the eourse that Congress should take, 1t is particularly pleasing to me to
be able to with the stand which is taken in this matter by South Carolina
snd many other of the Southern States. The same stand is taken, too, by many
of the Northern States. -

* I have not at hand a copy of the propused revenue bill, so I am unable to quote
to you therefrom. It provides, however, that a credit up to 80 per cent of the
F estate tax be allowed for Btate inheritance and estate taxes paid. In
most instances this means a net yield to the Federal Goverment of 20 per cent
only. The point is that there are rights which belong to the individuals, Sucha
measure proposes to slice from the decedent’s estate, with no net gain to the Fed-:
eral Government or to the States, a portion of his &r:perty 88 & meagure upon
States which do not fall in line with State inheritance taxation, In other words, if
» State chooses to have no inheritance taxation-—and it is privileged to make such
choice—it is required cut)egay a Federal inheritance tax which will substantially
equal the amount colle by othar States whioh do collect money from an estate
taxlaw. Thisis a plain case of coercion of States. One of these States is Florida,
another is Nevada, and there may be one or two more. )

‘Tiis provisioh of the proposed law will have litsle effect in Connectlout. < ‘Such
effect as it may have, in my judgment, will be to reduce the amount of the Federal
inheritance tax which is paid by tho estates. In arriving at the net taxable estate
in Connecticut the amount paid or to be paid to the Federal Government is allowed
a8 a deduction. On the contrary, in computing the Federal tax the amount paid
or to be paid to the State is allowed as a deduction in arriving at the net taxable
ectate. At the present time when the net taxable estate of a Connecticut dece-
dent Is aacertained for the Federal estate tax, the Federa! Government allows &
credit of not exceading 25 per cent of the Federsl estate tax figure if the Conneotis
out inheritance tax amounts to 2%)01- cent thereof. ' The new law proposes that i
Heu of 28 per cerit credit a credit of 80 per cent shall be allowed, e

In the apg:eatlbn of the law as prarooed, difficulty is foreseen, Agents of the’
United States Government, taking their Instructions from Washington, aito-
ﬁ:ﬂm too often are unable.to apply such instructions in specific cases in & way to

rmonize the %ro lems of administration. Su¢h agents must take up queat{mm
whioly arise with Washington. No stereoty regulation or rule can be drawn
whick is applicable to the exigencies which arise in the settlement of estates
throughout the country. We have already encountered difficulty in this regard,
Administrators and executors of estates meet similar difficulties.

" FROM GOV. CLIFFORD WALKER, OF GRORGIA

I desire to say for myself, representing the State of Georgia, that our people
are earneatls back of the resolution signed by the 32 governors. We feel that
this Is a field within the exclusive ju tion of the States, in the matter of tax-
ation. We believe that this Federal inheritance tax can not and could not have
been passed but as s war measure; that it is a matter that should be left to the
States. We hope Congress will retire from that field. S -

.+ . . 7ROM GOV, FRANKLIN 8. BILLINGS, OF VERMONT .

" I have your letter of the 23d and ble. to your request I have written to

Senator lide in regard to the inheritance cectio};t olrtel?e revenue biﬁ.ﬂ 1 can

l‘PeAk vgry frankly that it will not be, as drawn, satisfactory to the State of
ermont.
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FROM GOV. ARAM J. POTHIER, OF RHODW ISLAND

Permit me to acknowledge the receipt of your letter of December 28 relative
to inheritance tax. )

In my opinion, this is a matter for State jurisdiotion, and I will be pleased to
4 your letter to our legislature. : . :

P ———
FROM QOV. WILLIAM W. BRANDON, OF ALABAMA

I regret exceedingly that I was unable to attend the meeting of the Country
Bankers’ Association recently held in Georgis. :
-~ I am in receipt of your letter of June 28 and a copy of the resolution adopted.
f oonour in the resolution as passed. :

PROM THE BECRETARY OF BSTATE FPOR DBRLAWARER

Replying to your recent letters, would advise that Gov. Robert P, Robinson
has authorised me to advise that he is opposed to that portion of the Federal
inheritance tax which taxes the estates of decedents, and belleves that these
provislons should be repealed. - : 5

I note that Senator Bayard has already advised you that he is oppoesed to that
gorgontof the Federa! inheritance tax, but as yet I have had no reply from Senator

u Pont. " ' :

mmym—
FROM GOV. LEN BMALL, OF ILLINOIS

I am in receipt of your favor stating the p rted viewa of Chairman Green
of the Houss Ways and Means Committee and Congressman Garner regarding
tho Federal inheritance tax. R

I am sorry to hear of the ition which these gentlemen are credited with
taking, as I had hoped, and still hope, that Congress, with its unlimited means of
securing funds without direct taxation, would te al the Federal inheritance tax
law and leave that source of revenue for the use of the States.

I firmly belleve that Congress should take this action and will be glad to do
what I can toward accomplishing that end. -

FEOM GOV. MIRIAM A. FERGUSON, OF TEXAS

I favor the repeal of the present lnheritance' tax prq'vlalon of the present
Federal tax measure, leaving this souroe of revenue to the States for individual
action as they see fit. . :

‘~
FROM GOV, BEIN 8. PAULEN, OF KANSAS.

} Governor Paulen aaked me {0 say t¢ you that he is in favor of asking Congress
S)“rt:;;etl the Federat estate tax, leaving this source to be handled entirely by the

L
' FROM GOV, WILLIAM J. FIEIDS, OF KODNTUCKY

Confirming my telegram of even date, I have just read copy of the resolution
on Federal inheritance tax passod by the Georgis Country Bankers Association
at Savannah, Ga., June 18, S

am glad to give my hearty indorsement to those resolutions and desire to
thank you for your courtesy in forwarding copy of ssme to me.
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FREOM GOV. HONRY L. FUQUA, OF LOUISIANA

In reply, I wish to state that Louisiana is already on record in opposition to
the Federal inheritence tax, our legislature of 1921 having adpoted a concurrent
resolution memoralizing Congress to repeal the Federal estate tax. While $his
resolution was adopted prior to my administration, I feel that I should respeot
the wishes of the people of thia Stato, as expressed in the resolution quoted.

FROM GOV. HENRY L. WHITFIELD, OF MIBSISSIPP]

Repi g to your request that I inform you of my pusition relative to the

Fed Government levying an inheritance {n, Tam fn't)::ior of the inheritance

tuthboln‘gh solely % :smo tax, leaving this sourcs of revenue to the States to deal
as they see fit.

FROM THE STATR TAX COMMISSIONER OF NEW MBXICO, BY DIRECTION OF GOV,
A. T. BANNETT

As a member of the State tax commission of this State, will vtate that this
comp’ wion is very much interested in the matter of inheritance taxes and it is
our ation to exert every effort in the matter and cooperate L every way

« with other States, and agencies looking to the repeal of the Federal
heritance tax. The matter will be brought to the attention of owr Represents-
tives in the Congress, who will give the matter thelr serious consideration,

FROM GOV, J. B. BRICKSON, OF MONTANA

Iam opgoaod to s measure of this kind, belloving that the matter should be
left to the States solely. ’

Tt—

FROM GOV. A. G. SORLID, OF NOP(H DAKOTA

I am opposed to any laws that serve to take away State"rights. I belleve in
an inheritance tax and I hope it ma{ be ible for the States to adopt a uni-
form tax measure, but I feel very strongly that the States should control such
matters themeelves,

FROM GOV, THOMA® G. M'LEOD, OF SOUTH CAROLINA

In regard to the inheritanoce tax, I feel that the F&deral Guv wnment should
retire from this field of taxation eni!rely. leaving it to the States to deal with as

they see fit,

FROM GOV. CARL GUNDERSON, OF SOUTH DAKOTA

After considering the matter carefully and after recelving a statement from
the director of our tax commission, Ju {e B. W. Baer, I am prepared to state
that I am opposed to a continuation of the Federal inheritance tax law. I am
firmly convinced that each State can better administer this form of taxation to
better advantage than can be done by the Federal Government, and I am not
in favor of the Federal Governmeunt collecting this tax for the State.

FROM GOV, AUSTIN PRAY, OF TENNEBSEB

Of course, there {8 ng excuse whatever for a Federal inheritance tax during

time. That tax fn our State Is a privilege tax, not an ad valorem tax

evied and collected for the devolution of property under our laws, and, of course,

no title can ever pass under the Federal statute, but is taken always under the
aws of the State where the property is situated.
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FROM GOV, B, LER TRINKLE, OF VIRGINIA

I am certainly in favor of the States being given this fleld of taxation and have
long since advocated the same on numerous public occasions, In making this
statement I do not want to be understood as being in favor of the States yluldin
up thelr rights to place an income tax. A great many of the States have bull
up their taxation system with the Income tax as a very important part of their
revenues, and before any change should be made in this, most serious considera~
tion should be given to the matter. The reason that I refer to the income tax is
that I see some suggestion that the Federal Government will contend for this
field exclusively.

FROM GOV, ROLAND H, HARTLRY, OF WASHINGTON

The resolution rmed by the bankers association convention at Savannah, Ga.,

July 18, 1925, is in entire accord with my formerly exgessed opinion; also with

the ideas of the supervisor of inheritance tax in this State, and, 1 bel(eve. in a0~

g&rd;?cseto with the opinion of the great majority of the people of the State of
ashington.

Heretofore the Federal estate tax has been adopted as & war measure for the
&xrpose of collecting funds immediately for such emergency purposes, and here-

fore the tax has been discontinued as soon as such emergency has ceased to exist.
There seems to be no reason why this form of taxation should not now be termi-
nated as soon as possible. Furthermore, it seems to me that the different States
should get together and adopt a more equitable and uniform method of inherit-
ance taxation and avoid the double taxing of the States and reduce the burden to
such a degree that inheritance-tax oollections could and would be handled without
:20 mﬁm&t hardship upon the States and extra labor and official work in making

e collections. '

In considering the Txestion of inheritance tax, as well as other methods of
taxation, we should not be oarried away by popular olamor to levy unreasonable
toll upon large incomes and large estates. In taxation matters, as well as in
anything else, we can’t lift curselves by our bootstraps. It must be borne in
mind chat no matter upon whom the levy is made, in the end taxes are paid by
everyhody. When taxailon schedules become so large as to render investments
uncertain, to cripple industry, and to take away the incentive to accumulate, we
no longer have taxation but confiscation, which preciudes all progress, all growth,
and development.

At a conference of Governors in 8avannah, Ga., on June 18, 1925, the following
resolution was adopted and 82 governors subscribed or authorized {heir names to
be subscribed thereto:

“Be it resolved; That the inheritance-tax provision of the present Federal tax
measure be repealed, leaving this source of revenue to the States for individual

action as the m%vsee fit.

“Hon. William W, Brandon, Alabama; Hon. George W. P, Hunt,
Arigona; Hon, Tom J. Terral, Arkansas; Hon, Clarence J. Morle;,
Colorado; Hon. John H, Trumbull, Connecticut; Hon. Robert P.
Robinson, Delawars; Hon. John W. Martin, Florida; Hon.
Clifford Walker, Georgia; Hon, Lem Small, Illinois; Hon. Ben 8,
Paulen, Kansas; Hon. William J. Fields Kentuck ; Hon, Henry
L. Fuqua, Louisiana; Hon, Albert E. flltchle, aryland; Hon.
Alvan T. Fuller, Massachusetts; Hon. Theodore Christenson,
Minnesota; Hon. Henry L. Whitfield, Mississipp{; Hon, J. E,
Erickson, Montana; Hon. James G. Scrugham, Nevada: Hon,
George 8. Silzer, New Jersey; Hon, A, T. anneit, New Mexico;
Hon. Alfred E. S8mith, New York; Hon. Angus W. McLean,
North Carolina; Hon, A. V., Sorlie, North Dakota; Hon. Arma J.
Pothier, Rhode Island; Hon. Thomas G. McLeod, South Caro-
lina; Hon. Carl Gunderson, S8outh Dakota; Hon. Austin Peaé.
Tennessee; Hon, Miriam A, Ferguson, Texas; Hon, George H.
Dern, Utah; Hon. Franklin 8, illiriga, Vermont; Hon, E, Lee
Trinkle, Virginia; Hon. Roland B. Hartley, Washington.” -

A T . . . ;. i !

L
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4 of senales who Aave indicated their opposition to the
nce tax provision of the revenus bill

State -

Presiding officer of senate

\| W. D. Gillla.
David E. S8hanaban,
-...| Chss. B. Mann,

--| Pracels P. Ourtls.
-1 Fred B, Wells.

Thos. L. Bafley,

..| Jones H, Parker.
Allan Q. Burke,

.{ A, 8. Henderson.

Geo, A, Wood.

| D, W, Smith,

!dar W. Pbm.

E
aﬁ..“’am

Riohard
E. M. Keatley.

LIST OF ATLTR LEGISLATORS WHO HAVE SIGNIFIED BY MAIL OR WIRE, SINCR TEIS
COMPILATION WAS MADE, THEIR OPPOSITION TO THE INHBRITANCE TAX PRO*
. VISION OF THE REVENUB BIL!, NOW PINDING

J. W. Butler, Tennessee representa-

Hvey,

Fessonden L. Ives, Connectlout repre~ L

sentative,
J. R. Westbrook, Texas representative.
C. E. Nioholson, Texas representative,
J. W McCleish, Tennessee reprosent-
ative,
% Francls Loobsrd, Indiana senator.
B. Ormsbes, Michigan repre-
sentative.
J. W, Stevenson, ‘vexas ropmontotlvo.

Hugh 8“ Bryer, West Virginia repre-

J. L Johmon, Michigan representative.
B. B. Hoskins, sr., Texas representative.
L W Hunt, Ohlo representative.
ro.%,e Texas representative.
ord, Indiana senator.
W. A Joiner, New York representative.
J. C. Albritlon, Texas representative,
Ben D. Brown, West Virginia repre-
ve.
Jacob Bender, Nebraska representative,
J W. Kinnear, Texas representative.
L N. stboh, Connectlout represent~
J. E Eutpto North Dakota repre-
sontative.
Charles 8, Adum, ‘New Hampehire
reprosen
w. Streot, Weot Virginia represent-

J. G Bohwimr, Indiane representative,

Edgt?r C Dalneld, New York repreaent-

ative,

L. E. Carlgon, Indiana repmentatlvo.

Edna C. Fenniman, Connectiout repre-
sontative,

D 8. Hollowell, Texas represontative,
It Mitchell, 'Connectiout represent
ative.

Ctu:li-les E. Byars, Nebraske represent~
a

Alice t'l:)attieon Merritt, Connecticut

G%VB Mumyl‘ Ohio representative.
{ 'exas representative,
John W, Holliday, Missouri represent-

ative
E. W, Plokott. Connootlout representa~

. tive
P F. Buckle, Wyoming represent-

ative
Goorgo A. Blanohard, New Hampshire
. representa

Heaberlin West Virginla repre-
sentative.
Frank D, Fuller, Tennesseo representa-
E. A, Piper, Maine representative.
Gray,' Texas representative.

Fermor Barrett, Goorgln. representative,
H. Thane, Arkansas representative.

David P. Delllnger, orth Carolins
representative,
Franklin Upshur, Maryland repre-

sentative.
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. There was flled with the committee for {te perusal an individual list giving
the names of 4,239 State ropresentatives protesting against the inheritance
tax feature of the revenue bill.

The following resolution was filed with the committee after being presented br
the Hon. Mr. 8. B, MocCall, lieutonant governor, and Mr. Thomas A. Hill,
speaker of the house of representatives, of the State of Arkansas.

“ RESOLUTION

‘““With no purpose of resurrecting issues which once divided the Nation, but
viewthg with alarm the proposed encroachment of the Federal Government upon
what has been from the beginning of American democracy the prerogative of the
sovereign State to levy and collect ite own taxes as assessed against property for
the support of the State government-—a function which, in our opinion, must
remain exolusively that of the State to exercise independently—we confesa to
serious concern'for the future of both the Nation as a whole and the eeparate
Commonwealths comprising it if the far-reaching principles involved in the
Federal revenue bill now pending before Congress, particularly with reference to
the inheritance-tax feature thereof, providing a joint levy to bo assessed bg' the
United States Government and divided as between the Federal Government and
the St:uuihahall be disregarded by the legislative bodies of the Awmerican Com-
monw 8.

“It iv maintained that a State should not be compelled in this fashion to be.
como a party to a joint tax levy under penalty of losing a source of its revenue if
it dissents. The pmoao of the proposed law is ulterior. Never beforo in the
history of the Uni States, except under stress of war conditions, has the
Federal Qovernment ever at{empwd to levy a property tax. If the present
attempt {s accomplished, the danger will be imminent of the Federal Government
next dictating the entire taxln? policies of all the States.

‘“We hold that the rights of the States, although often disregarded, still re-
main one of the fundamental principles of our democratic government, and
that if we continue to surrender to the Federal Government every function
which belongs to the States it will be only a question of time before centralize-
tion, with its attendant and inevitable autocracy, will submerge every remain-
in; vestifa of State aovereigntg'.

“T'he Inheritance tax is a direct property tax, and to assume the authorit
to assess a joint levy, the Federal Government coming into th-. State and arbi-
trarily fixing the rate of assessmont and sharing in the revenues, leaving to the
State no election of choice, is, we hold, an unwarranted invasion, economicall
as well as politically, of the sacred principle of self-dewrminaﬂon, which it
permitted to go unchallenged will prove only the forerunner of even further
abrogations of the prerogatives which the States have enjoyed without abridge-
ment since the formation of the American Unfon upon the bedrock foundation
of democracy: Therefore be it

“ Resolved, That we, members of the Arkansas Lcgislature, in meeting as-
sembled at Little Rock, Ark., this January 4, 1926, do respectively enter our

rotest against the passage of this provision by the Congress of the United

tates, and that a cogg' of this resolution be mailed to the two SBenators and the

Congressmen of this State after same has been submitted to the other members
of the legislature not present, for their signature.

“J. B. Webster, vice president American Southern Trust Co., Little

Rock; J. W, Hill, Arkansas Democrat; B. E. Tolley, representa-

" tive Columbia County, Magnolia; A. B. Vaughan, Magnolia;

W. H. McLaughlin, representative f.onoke Coun ‘5; Paul rabiel,

senator, Pulaski éounty. Little Rock, Ark.; W. D. Jackson,

representative of labor, Little Rook, Ark.; Jos. Loeb, Little

Rook, Ark.; E. Hope Brooks, representative Lee County, Ark.;

T. O. Gray, representative Batesville, Ark.; Hugh D. Clark,

representative Hempatead County, HoEe, Ark.; W. 8. McCord,

Little Rock, Ark.; E. L. MoHaney, Little Rook, Ark.; E. A,

Rolfe, Forrest City, Ark.; John W. i-lall, Widener, Ark.; Reece

A. Caudle, Russellville, Ark.; M. B. Norfleot, ar.,, Forrest City,

Ark.; Caldwell, Pine Bluff, Ark.; Walter W. Raney,

Mcdrory Ark.; Ben B. Willlamaon, Mountain Home, Ark.;

Grawford, ki Dorado, Ark.; Allen D. Sheeton, Lepanto,

Ark.; Lester L. Gibson, Walnut Ridge, Ark.; J. L. Shaver,

Wynne, Ark.; G. B. Oliver, jr,, Corning, Ark : Mrs. Signey J.

7004420 ey
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: Hunt Pine Bluﬂ Ark.; Miss Erle Chambers, Little Rock, Ark.;
" ‘E. W. Chaney, Little Rock, Ark.; Neill Bohilng‘r, Little Rook,
Ark.; W, H. Abin D, | Bee Ark.; E. R. Collins, Gould, Ark

Walter H. Riley, Ark f Dawson, Cnnwsv,
D(I h Smith, rswfordlvﬂle, k.; E. L. Page, Sheridan Ark
Wahl(}um Wynne, Ark fi Niven ir., Pine Bluﬂ’ Ark.;
Thoa A Fige Bluft, Ark.; Peter R. Deisch, Helens, Ark.:
S. B. Pete McCa.ll ElDondo, Ark J. A, 'I‘hornton, Mena, Ark.’

(Whereupon at 12 m,, the committee adjourned to meet at 10 -
o’clock a. m,, Monday, .fanuu'y 11, 1926.) \
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INVESTIGATION OF BUREAU OF INTERNAL REVENUE
TUESDAY, JANUARY 12, 1036

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met, pursuant to call, at 10 o’'clock a. m., in room
312, Senate Offico Buil ing, Senator Reed Smoot (chairman) presid-

ing, .

%’resent: Senators Smoot (chairman{ McLean, Curtis, Watson,
Reed of Pennsylvania, Ernst, Stanfield, Wadsworth, anortridge,
Simmons, Jones of New Mexico, Gerry, King, Harrison, Bayard,
and George. :

Present also: Senator Couzens, chairman of the Select Committee
Investigating Bureau of Internal Revenue, and Mr. L. C. Manson,
a counsel to that special committee.

The CramrmaN. If the committee will be in order we will begin
our hearings. Senator Couzens, do you desire to be heard firit, or
do you want Mr. Manson to proceed { )

Senator Couzens. Perhaps I might just as well make a brief
introductory statement, but Mr. Manson will make the report for
the majority of the committee.

The CnairmaNn. Senator Couzens, if you will just take a seat omn
this side of the table the committee will be glad to hear you.

STATEMENT OF HON., JAMES COUZENS, A SERATOR IN THE CON-
GRESS OF THE UNITED STATES FROM THE STATE OF MICHIGAN,
AND CHAIRMAN QF THE SELECT COMMITTEE INVESTIGATING
THE BUREAU OF INTERNAL REVENUE

Senator Covzrns. Mr. Chairman, and gentlemen of the committee
since we were before you a year ago to get our resolution extended
to June 1, we have been proceeding with the matter given to our
attention. Up until that time we obtained all the information we
could get from the Bureau of Internal Revenue—that is, within the
bureau—und called for considerable information in the way of cases
and statistics to be studied and gone over during the time from
June 1 until the convening of Congress.

During that time our committee sat and studied a great many
cases, dealing primarily with amortization and discovery depletion
and depletion of natural resources, and went over some audit cases
but not & great many. We also went into some cases that came
under the heading of special assessments, '

. . . . . . : , ‘ “
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All this sunmer recess Mr. Manson and his staff went into great
detail, the result of which has been a quite’ voluminous report,
which I hold in my hand. This report represents the first printed
copy we have had, and it is the report of the committee. I thonght
to have copies of it here by the time your committee should meet,
for all inembers of your committee, but they have not arrived. It is
promised that they will be here verg‘ shortly.

So as not to cause a repetition of anything the staff may have to
say I think it would be better for Mr. Manson to present to you
gentlemen his views on the subject. I might explain that some of
us are in accord and some of us are not in accord on all these mat-
ters; and it may be that those who are not in accord with My, Man-
son will have something to say at some other time. or even at this
time. I would prefer that you should hear Mr. Muanson now.

The CuatemaN. Your wishes, Senator Couzens, will be complied
with, Mr. Manson, if you will take a chair rvight opposite the com-
mittee reporter we will be glad to hear you. ‘

STATEMENT OF L. C. MANSON, ESQ., COUNSEL FOR THE SENATE

SELECT COMMITTEE INVESTIGATING THE BUREAU OF INTER-
. NAL REVENUE IR

The Cuaman. Before 1you begin, Mr. Manson, let me ask Sen-
ator Couzens a question: Is the report which you are just submit-
ting a? unanimous report of the select committee or a majority
report o o

enator Couzens, No; Mr. Chairtrian, this is a majority report.
Senator Ernst said he had not had an"bpportunicy to read it through,
and Senator Watson had only had opportunity to read about three-
fourths ot it, and they said until they had‘an opportunity to read it
all the way éhroii‘gh they would not want to sign it. I understand
that the other members of the committee are in accord.

" Senator Ernst, Have Senators King and Jones signed the report ?

Senator Couvzens, Yes, ~ ~ ' ¢

Sepator- %‘msr. With or without reading it?

Senator King. After reading it, I will answer.

'Senator Suorrripek. Is the report now in printf

Senator Couzrns. Yes; but this is the only.copy our committee
has been furnished with up to this moment. However, we were
promised a supply for this committee by 10 o’clock, and I assume
they will be here shortly.

’the Cuamman. We understand that a copy will be here to be
furnished each member of the committee in a short time.

Senator Clouzens. Yes. .

Mr. MansoN, We had expected to have them here this morning
by the time your committee met.
- Senator King. The report is not complete. That is to say, there

are two or three subjects yet to be dealt with.

* Mr, MansoN. Yes; but I might explain that I do not expect to
discuss anything here this morning that is not contained in the
printed report. ' .

The Cuarran. You may proceed. '
Mr. MansoN. We have some suggestions to make as to legiclation
on patticular subjects which I will present to this committee. I
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believe, however, that the consideration of these particular subjects
will throw a great deal of light upon the general sdministrative
methods employed in the Internal Revenue Buresu. .

The ChHamrMan. Have you those amendments prepared ready to
submit to the committee

Mr. Manson. Yes, : .

The CHairMAN. And you will submit thewa during your analysis?

Mr. MansoN. Yes, sir. And they will show the necessity for
some legislation of a more general character dealing with general
administrative methods.

The first subject that I will bring before your committee is the
matter of handling amortization claims. This subject was discussed
to some extent when we were before your committee a year ago.

Senator Rrrp of Pennsylvania. Those arise under both excess
profits and the income tax Inw?

Mr. Maxsox. Yes. Amortization is a deduction from the income,
taken for the purpose of charging off excess capital charges due to
war investments. It was a provision inserted in the law to permit
a manufacturer who had made plant extensions for the purpose
of manufacturing articles contributing to the prosecution of the
war, to write off war loss arising out of such investment.

Senator Reep of Pennsylvania. It is quite distinet from ordinary
depreciation which all plants have? :

Mr, Manson. It is distinct in thisf Ordinarily investment in
plant would be returned tax free to the taxpayer as ordinary depre-
cintion extending over the life of the plant. )i‘he amortization pro-
vision, in effect, permits the taxpayer extraordinary depreciation.
It permits him to charge back as against income of the high war
tax era that extraordinary depreciation which took place, represent-
ing, for instance, the dii*erence between the war cost of his plant
and what that plant is worth after the war, what it could be re-
placed for; and represented by the loss due to the investment in
plant or equipment which is not useful for postwar business or
operati ons. :

Senator Rekn of Pennsylvania. Does it bother you if I should in-
terrupt your statement to ask a question?

Mr. Manson. Not at all,

Senator Reep of Pennsylvanin, Are the.e amortization charges
still being deducted in present years, or does this apply particularly
to the immediate postwar years? -

Mr. Mawson. The deduction is taken from the income of the
years 1918, 1919, 1920, and 1921. A large amount of the cases in
which the deductions are taken are not closed cases.

Senator Reev of Pennsylvania. I understand that, but it is not
a future question in the sense that amortization deductions are go-
ing to be made in 1927 and 10287

r. Manson. Oh, no; that is not a future question in that sense,
and on the other hand it is not water over the dam.

Senator Rerp of Pennsylvania. Because the cases are not yet
closed ?

Mr. MansoN, Yes; because the cases are not yet closed.

Some idea of the importance ¢f the subject can be judged from the
fact that the allowances passed up to April 80, 1925, by the engi-
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neers amount to $596,984,000, and at that time there were still pend-
ing amortization claims which had not been acted on by the engi-
neers amounting to $75,171,000. The staff of the investigating com-
mittee has examined all amortization claims passed by the engineers
of the Bureau involving allowances of $500,000 or over. This rep-
resents in amount 72 per cent of all of the claims which have been
passed by the engineers. So that we have covered a considerable
percentage of the amount of amortization claims passed. .

Senator Kina. Are the investigations of the engineers sufliciently
accurate and thorough to determine that the claims for nmortization
under $500,000 would aggregate only 28 per cent? The figure you
gave previously was 72 per cent, I believe? :

Mr. MansoN. Yes. Well, yes: that is true.

The Crrairman, Necessarily so.

Mr. Manson. The amortization claims, while they run Jarge in
amounts, are not great in number. All amortization claims ex-
ceeding $250,000 would not exceed 350 in number, hut they will
include 85 per cent of the amortization allowances made.

In our investigation of what we call Group 1 cases, that is, cases
m which allowances exceeding $500.000 have been passed by the
engineevs, we find illegal allowances amounting to $210,065,360.40.
Of these illegal allowances, allowances amounting to $139,637,601,
are in cases which have nqt been finaly closed in the bureau.

Iet me make myself clgar on what we call a closed care. The
amortization allowances are passed upon by engineers in the en-
gineering division of the bureau. As a matter of law their deter-
mination is a mere recommendation to the commissioner. As a
matter of fact, up to the present time, or up to a few months ago,
an engineer’s determination in an amortization case was in fact final
because it was not revised by anybody, although as a matter of law
the determination is not legally made until the tax is fixed. So
when I say that in the cases involving $500,000 and over a: o+ ances
of $139,500,000 can still be reconsidered I mean that while shose
allowances have been made by the engineers, the subject is still
open for reconsideration by the commissioner, except for a provision
in the law which limits the time within which the commission can
redetermine amortization to March 3, 1924, You really have two
statutes of limitation, as it were, in an amortization case. A statute
of )imitetion applying to the determination of amortization, and a
statute o limitation applying to the case generally.

Now the determination of these allowances in these c¢ases up to
the fall of 1925 was made without there heing any published rule
or ruling by the department for the information of either taxpayers
or the engineers of the bureau, and in fuct, without there being any
written instructions or rulings, or any written rule or guide of any
description for the gi:iuance of the engincers of the bureau. The
fact is that taking the whole subject generally, it can be said with-
out exaggerating that each engineer has to a large extent been per-
mitted to use his own judgment and discretion, and that there is
no rule upon any question involving here $600,000,000 of allowances
which has been followed consistently. There is no question in-
volved in the whole subject where one set of engineers have not taken
one position and another set of engincers have taker. another. And
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frequently the same engineers have altered their position from time
to time and then gone back to their old positions on the same
questions. ,

Senator Suowrripge. Mr. Chairman, I will usk you to excuse me
because I must attend another meeting. Before going I would like
to ask this gentleman just one or two questions. I understood you
to say that you had found that there were certain illegal findings by
the bureau? : ‘

Mr. Manson. Yes,

_Senator Snorrriee. Did your committee employ engineers to re-
view or go over the work of the engincers employed by the Treasury
Department ?

Mr. Manson. We did.
Senator SiorMIDGE. And there is a difference of opinion as be.

tween your engineers and the engineers of the department !

Mr, Manson. No, that is not where the question arises. There is
no difference of opinion, ,

Senator SxontRinge, How did you reach the conclusion that it
was illegal?

Mr. Mansox. Very largely upon opinions of the Solicitor of the
Bureau of Internal Revenue.

Senator SxortrInGE. What does he know about the facts?

Mr. Maxson. There is no queecinn of fact; there is no dispute be-
tween our enginecers and the bureau upon any questions of fact.

Senator SuonTrinGe. I see. ‘
Mr. Manson. In fact, I want to say this, that throughout this en-

tire investigation I think that there has been almost an entire ab-
sence of dispute between the representatives of the investigating
committee and the representatives of the bureau on questions of fact.

Senator SHorTRIDGE. I see. Excuse me.

Senator Reep of Pennsylvania. Will you give me again the amount
of the illegal allowances in the agyregate? $210.000,000%

Mr. Maxnson. $210,6656,000.

Senator Reen of Pennsylvania. Slightly more than one-third of
the whole?

Mr. Manson. No; that applies only in cases of $5600.000 or over
in which the totai allowances amounted to $425,000,000.

Senator Rekp of Pennsylvania. About one-half of it?

Mr. MansoN. Yes, about half of it.

Senator Reen of Pennsylvania. Now when you say that those were
illegal, do you say that they were illegal in their entirety, or that
claims ngoregating that much contained partial or entire—

Mr. l\ﬁANR()N (interposing). I mean we have segregated from the
claims the amounts that should not have been allowed, and the
amounts that should not have been allowed amount to $210,000,000.

Senator Reen of Pennsylvania. Then the $210,000,000 represents
deductions that ought not tv have been made?

Mr. Manson. That is it.

The Cuairyman. That is not the amount of the tax; that is the
amount of the amortization.

Mr. MaxnsoN. That is the amount of the amortization nllowances.

Senator Simmons. Well, that reduces the tax, does it not?

Mr, MansoN. Yes, that reduces the tax. '

The Cuamman. Yes.
I |
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Mr. Manson. I can not make an estimate. In some of those cases
the tax would be 80 per cent, and in some of them it would be 30

r cent.
pe Senator McLeax. And there is $139,000,000 still in process of
settlement ! . :

Mr. MansoN. Now let me get this straight. There is $139,000,000
in these cases which have been passed by the engineers involvi
£500,000 or over. In addition to that there are some $79,000,000 o
cases that have not been passed by the engineers. There are also
28 per cent of the allowances which we have not investigated.

he CuairMaN, Well, that is the amount less than the $500,000.

Mr. MaxsoN, Yes, that is the amount less than $500,000. We
have investigated some cases under $500,000, but these figures are
hased on allowances of $500,000 or over.

Senator Simmons. Do you mean where the returns are under
£500,000 ¢

Mr. Manso~. No, where the amount of amortization allowed by
the engineers excoeds $500,000.

Senator Simmoxns. I was not here when Xou commenced, and did
not hear that part of it, that is why I asked.

Senator Reep of Pennsylvania. May I ask one question more,
In these cases, speaking generally, i the excessive allowance in your
judgment due to mistakes of the ‘)ureau, or is it due to corruption?

Mr. MansoN. Oh, I do not maintain it is due to corruption. I do
not maintain that, get that straight.

Senator Reep of Pennsylvania. I am asking in all sincerity, be-
cause I am not familiar with the facts.

Mr. Mansox. Oh, no. ‘

Senator Reep of Pennsylvania. Have you found any evidence of
corruption ¢

Mr. Maxson. Oh, no: I haven’t any evidence of corruption. This
matter of amortization is largely, in my opinion, a_question of Iaw.
My criticism of the bureau and the methog of handling this subject
is that when the subject came before the bureau and they had enough
cnses before the bureau to know what was involved in it, that it was
1;ot- taken up with the higher authorities and some principles laid
down. :

Senator Corrrs. Some rules, :

Mr. Maxso~. Some rules which can be uniformly applied to all
cases where the same questions were raised.

Senator McLEeax. By ‘“rules” you mesn some interpretation of
the law? . ,

Mr. MansoN. Yes, yes. Now the determination of these allow-
unces involves certain principles. Those principles have now been
stated with a fair degree of definiteness by an opinion handed down
by Mr. Gregg in October. 1925. Tlere are some slight differences
of opinion between Mr, Gregg and myself on that opinion. but very
little. In other words, if they had defined the principles which were
to be applied in these cases you would at least have a uniformity of
treatment,

Now my criticism in regard to this subject is not confined to
the fact that there has been a large amount of illegal allowances
made. The fact is that taxpayers ﬁave not been uniformly treated

-
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who had the same kind of cases, which involved the same questions.
Now I do not care to go into the details of any particular cases,
unless the committee wants me to do so, but I can show you where
vou have the same questions. For instance, we have this situation.
It is manifest that one of the losses a taxpayer suffers who made
a war investment is the reduced cost of replecement. He spent,
we will say, $1,000,000 for a plant during tﬁe war period. After
the war is over that plant is only worth $800,000 because he can
build another one just like it for $800,000. He unquestionably has
a loss there of $200.000. No dispnting that. Now the bureau had in
many cases

The CramMan. Just a minute before you go on. T want to get
that clear. Did you only allow the difference between the cost
of building a plant before the war and after the war.

Mr. MansonN. Oh. no.

The Cnammman, I wanted to get that clear. Because there are
other decreases that ought to be allowed.

Mr. MansoN. Well, I have never questioned the allowances made
for the difference between the war cost and the postwar cost of
reproduction. I have never questioned any allowances made on
facilities that have been discarded froin use.

Senator King. That is what you had in mind, Senator?

The Cnamryan, Yes.

Mr. MaNson. Yes, I have never questioned those. I have never
questioned any nllowances made upon facilities that have been
sold. T have never questioned any allowances made on facilities
which have been discarded and not sold. There are many instances
where & taxpayer would have facilities for which he had no use
but *here was a poor market. He was unable to sell them. 1f
he had sold them immediately after the war he would have in-
creased the loss. In such instances they are permitted to file a
statement. T believe an affidavit, that tzey have qiscarded those
facilities, and allowances have been made based upon the difference
between the cost and the estimnated salvage value of those facili-
ties. T have never questioned any such allowance, The bulk of
the allowances which we huve questioned are allowances of this
character: A taxpayer installes during the war facilities which were
of the same kind as those in general use in his business. He merely
increaced the capacity of his regular business, After the war he
installed more facilities of the same kind. In other words, after
the war he increased his capacity again. -

Senator Kina, Using those facilities which he had created during
the war!?

Mr. Maxson. Yes: he retains them in use.  And on top of retain-
ing them in use he adds morve. Take the Firvestone Rubber Co., for
instance. The Firestone Rubber Co. put in a large number of what
they called massing machines, which is & machine that is used to
grind the old and the new rubber up together. After the war they
put in more of them. Now then, they were given an allowance in
addition to the difference between the war cost and the cost of re-
production upon the theory that they did not have full use for the
machines that they had installed during the war period, notwith-
standing the fact that they had added more after the war.

79044—-26—G .
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Senator Rxkn of Pennsylvania. And continued to use those that
they had bought in the war?

Mr. MansoN. Yes, and continued to use those that they had
bought in the war. -

Senator Kina. Up to full capacity ¢

Mr, MansonN. Well now, that depends upon how——

The Cramman. Were they used to full capacity during the wart
* Mr. Manson. That depends on how you—— :

Senator Cuntis. That would be immaterial anyhow.

Mr. MansoN. Well, that is the view that I took, that if the tax-
payer after the war increases his cn*mcjt»y, that he is estopped from
asserting that he is not getting the full use out of the capacity that
he installed during the war.

Now the way those allowances have been made is this. In many
cases they would take the peak month production during the war.
In some cases the peak year during the war. The production of that
period. Then they would take the average producton for 1921,
1022, and 1923 and they would compare the two. Now, if the aver-
age for the three years was 80 per cent of the peak year they would
say that taxpayer had only 80 per cent use out of his facilities.

%Jow I would call attention to the fact that you can not even
produce the production of one year with a capacity equal to that

roduction. Now that may sound foolish, but I can demonstrate
it. Supposing that you have a production nf 120,000 tons of some
material during the year. Now you have got to have a cupacity of
10,000 tons a month to get 120,000 tons a year. DBut in orc{vr to get

a production of 120,000 tons with a capacity of 10,000 tons a month .

you have got to run a full capncity 100 ver cent of the time. If
your monthly 5)rodnction for any month or during any period of
months runs below 10,000 tons you ¢an not get 120,000 tons produc-
tion with 120,000 ton capacity.

Now there is no plant in existance that ever operated consistently
to fu!l capacity for a full year. excepting during the war period.
And in the report I have illustrated that by taking the total produc-
tion ‘of steel in the United States from month to month, and if the
steel companies of the United States had a capacity only equal to
their average production for the three years 1921, 1022, and 1923
they would be entirely cut out of production during the period when
prices are high. I have put in a diagram which compares produc-
tion with prices, and have drawn a line across at the average pro-
duction, and if you would cut off production at the average produc-
tion vou would be entirely cut out of the high prices.

Now I do not know whether the committee desires me to or not,
but I can {zo on and cite instance after instance where one company
has been allowed to take their postwar cost of reproduction and this
loss due to lack of use, while other companies have been denied
loss due to postwar cost of reproduction ilf) they got the amortiza-
tion based upon loss of use. Manifestly there is no erlation be-
tween the two of them. But some engineers got the idea into their
head that they could not allow both, and some companies have
received both, and some have only received one.

Senator Reep of Pennsylvania. Mr Manson, that, as you stated,
is plain favoritism of one over another?

fr. Ma~soxN. Yes.
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Senator Reep of Pennsylvanin. Now I am impressed by the vast
discretion which the law has entrusted to very poorly paid engineers
and officials in cases that involve millions of dollars. You find
nothing to indicate that favoritism was corrupt?

Mr. MANSON. No, I have never found anything in connection with
an amortization case which indicated that any amortization engineer
WRE~

Senator Joxks of New Mexico. Senator Reed, I may state that all
through the investigations of this committee there was no attempt
made to discover corruption, or rather, to make that a feature.
We were attempting to find out the facts, what occurred down there,
regardless of how or why it had occurred.

Senator Reep of Pennsylvania. You understand me, I am not
tuking any position for or against it, but in all our other wars there
have been so many charges of that sort. Here was evidently a very
great opportunity for it, and I ani asking i'ust as & matter of public
interest whether you ran upon any traces of it, although I know that
vou were not making a particular search for that sort of thing. .

Mr. Maxson, I am not a detective.

Senator Reen of Pennsylvania. I know you are not.

Senator McLean. Well, Mr. Manson, was more than one engineer
employed in any single casef

Me. Manson, Oh, yes. sometimes there would be two or three
engineers employed in those cases,

Senutor McLEean. In a single case!?

Mr. Mansox, In a single ense. And of course where two engineers
were working on a case one would be senior to the other one, and
the senior engincer’s judgment would prevail.

Senator Reep of Pennsylvania. T am not asking this in any way
in criticism of you or the committee. :

Mr. MansoN. T am frank to say that I am not a detective, or I
shave not been Lunting graft. I have been trying to get at how
things have been done in the bureau for the purpose of seeing how
I could suggest improvements,

Senator McLrax. As an general practice was more than one
engineer employed in an important case?

Mr Manson. Yes, us n general practice that would bhe true.

Senator McLeax. T'wo or more?

My Maxson. Yes. .

Senator Ernst. As a member of that committee 1 do not believe
it would have been possible to have had graft to any great extent
without it having been discovered by the thorough examination which
the committee made. and they did not come across the slightest evi-
dence of any fraud. .

M. Mawnson. No,

Senator Kina, I think thiz perhaps might be said as a sort of an
addendum to the statement of the Senator. and that will be perhaps
discussed by Mr. Manson a little later.  There were a great many
emiployees in the department who, after getting evidence perhaps of
improper assessments resigned and went out and solicited that case.
And as soon as the attention of the department would have heen
called to the fact that the assessment was improper an abatement or
a reduction would have been made. But many persons in the depart-
ment have taken advantage of the secret knowledge which they

=y
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obtained. and gone out and profited by it. ‘There have heen a wreat
many men who severed their relations with the department who got
secret information and they have gone ont and they have made very
large profits as experts and advisers and as luwyers. and they are
now appearing hefore the department.

Senator Rrep of Pennsylvania. Is there any regulation of the de
partment to prevent that sort of thing?

The Curamyan. I think that we did have one.

Senator Kin:. Not adequate., '

The Cuamgyan. Well, it may not have been adequate. 1 da naot
think so.

Mr. Maxson. 1 believe that T can make some suggestions that will
at least reduce the opportunity for that sort of thing.

Senator McLran. Just one more question. How ave these engi-
neers selected ? .

Mr. Maxsox. Why, T suppose they ave civil service employees, 1
know they are civil service employees. and T suppose they are selected
through the regular course of the operation n} the civil service law,
T assume that.

Senator McLeax. Well, was your comnection with the investiga-
tion such as to enable you to pass upon the qualitications of these
engineers? Were they engineers of high character and standing as
a general thing?

Mr. Mansox. I think that the most of the engineers that were em-
ployed in the Income Tax Unit are men of good ability. and so far
as I know I have never seen anything to veflect on the honesty of them.
I do not think they are outstanding men., You could not get out-
standing men for the salaries they pay.

Senator Curtia. The trouble is with most of them that they have
had no outside experience, except the engineers,

Mr. Manson. Well, now, for instance, the engineers and mining
men. I think that most of them are a prettv good lot of engineerse

Senator McLrax. Well, then as T take it. the situation presented
was such as would permit an honest difference of opinion as to the
interpretation of the law?

Mr. Mawvsoxn. Well, yes. I will put it this way. T think that the
engineers did as good as engineers can he expected to do in passing
on questions of law.

Senator McLeaN. Yes, that is the point that I make.

Mr. MansoN. Now if the principles, the legal principles which
were to govern the enginecers had been laid down early in the game
at a time when the question—I do not say before any cases came in,
but mind you this provision was put in the 1918 act; the time within
which amortization could be claimed, or a redetermination claimed,
expired on the 3rd of March, 1924, and it was not until October,
1925, that the principles to be applied to the determination of
amortization were ever laid down ang published.

Senator WartsoN. That was after yvour committee had investigated
the subject?

Mr. Maxson. Oh, yes, we had been on the subject for a long time
at that time.

Senator Reep of Pennsylvania. What was the good of doing it
then, Mr. Manson{ '

' |
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Mr. MansoN, Because there are still a large amount of cases—
now I will explain just how that came about. I think it was in
November or December of last year, somethin%over a year ago——

Senator Joxes of New Mexico. You mean November or Decem-
ber, 1924 ¢

Mr. MansoN. November or December, 1924, that I presented the
United States Steel case to the committee. In connection with the
presentation of the United States Steel case we discussed the funda-
mental principles involved in the determination of any amortization
allowance.  'There is nothing peculiar about the Steel case. In fact
there is nothing peculiar about any of these large cases,

lSen?ntc\r Reen of Pennsylvania. How much did the Steel case in-
volve

Mr. Maxsox. The Steel case involved amortization allowances of
about %55.000,000. The amount we took exception to was $27,-
000,000 in round numbers. The difference in tax was about $21,-
000,000. Now immediately after we presented the United States
Steel cnse the commissioner ordered that case to be reconsidered, and
the engineers formulated some sixteen (iuestions which they sub-
mitted to the solicitor for an opinion. I do not know just when
that opinion was handed down, but it was published in October of
this year.

Senator ('ouzrns. Last year.

Mr. Manson. Well, October, of 1925. It was published in
October of 1925. That opinion contains the first comprehensive
statement of the principles that ought to be applied in every amorti-
zation case.

S \?m\tm' Reen of Pennsylvania. And were they applied in the Steel
case

Mr. Maxson. Well, I assume they are being applied. The Steel
case is being reconsidered.

Senator iz\'ING. But had they been applied in the determination
prior to that time?

Mr. Maxson. If they were applied to the cases that we had
examined it would result in the disallowance of $210,665,360.40.

Senator Rekp of Pennsylvania. Has the Steel case been redecided
or is it in process now ?

Mr, Maxsoxn, It is in process of being redetermined at the present
time.

The ChamrMax, Mr. Manson, let me finish the statement 1 started
to make a little while ago. I was cut off. Did you find any case
where an employee of the Bureau of Internal Revenue left the serv-
ice of the United States and practiced before the department until
after his absence from the Government service had been two years
or more?

Mr, Manson, Yes.

The Cuairdan. Well, then, it was in violation of law,

Senator Kina. No,

Mr. Mansox. Well, I will cite you a specific case.

The Cuammyan. Well, that is on claims?

Mr. Maxson, Yes. ‘

The Cuammax, Well, now, have you found any where there is &
claim of any employee of the department acting or appearing be-
fore the department before the two years has expired ¥

A
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Mr. MaxsoN. Well, now, let us get this clear. I know of plenty
of instances where employees have gone out of the department and
have apé)eared before the department within two years.

The CrHairMaNn. On claims?

Mr, MansoN. Yes, on claims.

Senator Kina. Yes.

Senator Warson. When did we pass that law, Mr, Chairman?

The Cirairman, It was in 1921, was it not, Mr. Greg?

Mr. Greee. Long before that; long standing. .

The CirairmMan. Long before that?

Mr. Maxson. I will say this. I do not know of any case where
an émployee went out of the department and appeared upon a claim
which was on file in the department when he was there, within two

'eArs. :
) The Cuatrman. Well of course, then the law would not touch him. -

Mr. Maxsox. No. But there are any number of cases—in fact it
is the general practice for men to go out of the department and im-
mediately begin to practice before the department.

Senator Georar. Mr. Manson, you say that prior to the Steel case
there was no general interpretation given for the guidance of the
engineers?

Mr. Ma~soN. No.

Senator Grorae. Was there a practice obtrining in the department
by which the engincers asked for special instructions applicable to
particular cases in which they were concerned?

Mr. Maxson, No. there was not. And in fact, as T pointed out
in the report, of which you will receive a copy, all of the power
which the law vests in the commissioner, all of the discretion which
is vested in the commissioner, is exercised by the heads of the divi-
sions, and under the review system which was in force up to the time
that we left the burcau—and I am not informed that it has been
changed since— '

Senator King. That was in June of last year? |
- Mr. Manson. Yes, that was in June. There was no review of the
work done under any division head. Tn other words, a division is L
divided into sections. The work done in one section would be
reviewed by a review section in the same division. Now the result
of that is that any division head could fix up a case in any way
he saw fit, and there is nothing in the procedure of the depart-
ment which would have called that case to the attention of the
commisgioner or deputy commissioner, the solicitor or anybody else.
The only way that case could have come to the attention of any
superior officer would be by some subordinate going and making
a protest or a complaint, and inasmuch as the rating of the sub-
or(!limttcs and_their opportunity for promotion and their linbility
to discharge depcnded upon their division heads, you can see that
there is not much chance of a subordinate going over the head
of his division chief to make a complaint.

Senator King. Is it not a fact that several who did make such
complaints were reprimanded {

Mr. Manson. Yes. I do not know as it is necessary to go into
it in detail, but I have cited instances in the report where chiefs
of sections have protested against the determinations made by
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the head of the division, and have been disciplined for doing so,
and that is the only way whereby the determination of any case
could ever come to the attention of the commissioner.

Now on this subject of amortization, however, there has been a
most peculiar situation. There was the head of the section, whom
you would assume would maintain some uniformity of ruling within
his section on the same question in similar cases, but that uni-
formity has been absolutely absent. :

The Cramsan, Absolutely what

Mr, Manson. That uniformity, I say, has been absolutely absent.
I have called attention in the report which you will get, to different
important questions which affect nearly every amortization cuse,
and have called attention to cases where the same question has
been ruled upon both ways.

Now that 1s not due to a change of policy. Ior instance, in the
Berwind White case there was a new J)ower plant built during the
we~, After the war there was an additional power plant, that is,
.dditional capacity installed in this new power plant. At the time
that the amortization report was made, or at the time the investi-
gation was made, the new power (Flant had a peak load connected
of 95 per cent of its capacxx, and the increase in the demand for
current in the o;{leration of the property was about 450 kilowatts a
year, so that at the end of one year the entire capacity of that plant
would be absorbed. They got amortization first on reduced cost of
replacement There was no criticism of that. After they had fiven
them amortization for reduced cost of replacement they then deter-
mined that the compuny only had about 50 per cent use of the
plant, and they gave them amortization of 50 per cent of the residue
after reducing the cost by the application of this method.

The company had three old power plants with ag%regate capacity

of 0,000 kilowats. The company had scrapped these old power
plants and written thei. off their books. There was a fire kept under
one boiler in the old %wer plant as a reserve, until the postwar
plant ‘was completed. When the postwar plant was completed, the
old plants were scrapped. *

Now the way they got this ?proximate 50 per cent amortization
was by taking the capacity of the old abandoned plant that had
been scrapped and written off of the books, and adding that to the
war plant, and then taking the peak connected load, and of course
you had there a capacity, including the scrapped plants, of about
19,000 kilowatts, and that gave them an amortization of approxi-
mately 50 per cent. Those figures are not exactly accurate, but that
is approximately it.

ow then, the McKeesport Tin Plate Co. put in a boiler plant dur-
ing the war. The McKeesport Tin Plate Co. sought to have the same
sort of amortization method applied to their amortization claim as
. was applied to the Berwind White claim. The engineer that handled
that case denied them the right to include their old boilers in the
computation, and geve them an amortization allowance based upon
the use being made of the new boilers, If the same method had been
applied to the McKeesport case that was applied to the Berwind
ite case the McKeesport company would have got a million dol-
lars more amortization than they received.
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Senator Rexp of Pennsylvania,: Was it the same engineer
© Mr. MansoN. No, no, it was not She same engineer.

Senator Regp of Pennsylvania; The same division {

. Mr. Mansoxn. The same division, the same section. Now the
McKeesport Tin Plate Co. case was decided first; then the Ier-
wind White case was decided. Now then, after the Berwind White
cnso was decided the McKeesport people asked for a redetermina-
tion, and again sought to have the same method applied to their
case that was applied to the Berwind White case, and they were
denied it. Now t}mt is just one inconsistenciy.

Senator Reep of Pennsylvanin, Now was there any reason assigned
for that!

M. Manson. Well, the reason assigned in the export is that the
amortization was determined upon the basis of the use being made
of their war facilities, Now 1 do not say that they cited the Berwind
White case. In fact. the only way that a manufactwrer who has a
claim for amortization has of knowing what is being allowed to
another manufacturer who is probably a competitor of his is by hir-
ing a former employee of the bureau. There being no published
rulings, and. as I say, no instructions even that would even permit
a uniform treatment of similar questions by the engineers within
the bureau, the only way that a manufacturer who had a claim had
of knowing what somebody else had received, or what the practice
of the burean was, was by hiring one of the engineers that was em-
ployed in the bureau, or who had been employed in the bureau,
and was familiar with it. -

Senator Couvzens. Just at that point, Mr. Chairman, may I make
a statement? ‘

The Cuamyan, Yes.

Senator Couznns. You ruised the question of the two years under
the statute whereby a former employee might not practice before
the burean. T desire to point out at this point that that statute
does not apply and can not apply to an employee who knows of these
irregular decisions going to an attorney for a corporation and telling
him about it. He, himself, not having, of course, to appear before the
bureau, and in fact the bureau may not even know that he has gone
to the taxpayer’s attorney or his auditors and pointed out these dis-
crepancies. I wanted that to go into the record there because the
statute does not cover the cases, as I see it, of getting information
out of the bureau to the taxpayers,

The Cuamrman. The statute could not cover it, could it, Senatort

Senator Covzens, I do not think it could; no. But that dis-
closes. however, the inequities possible under the rule of unpublished
rules and secreey in the department.

Senator McLiean. Senator Couzens, were any such cases disclosed
to the commiittee in your hearing{

Senator Covzens, Oh, yes, yes.

Senator Rexkp of Pennsylvaniz. Is not the principle of these deci-

sions published in some way by these Treasury Departmont circulars?

Mr, Manson. Well, in the first place, until a taxpayer is dis-
sutisfied with a ruling of the bureau there is nothing in the procedure
which provides for the publication of anything upon the subject.
I might explain that procbdure. .Take tlus amortization situation.

™

oy ™
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Congress put this provision in the law. It is very general in its
terms. I have citeé the law in the report, and I do not think it is
necessary to go into n detailed discussion of it here. All the regu-
Iations say is that the taxpayer shall be entitled to amortize the
difference between the war cost and the postwar value expressed
in terms of use. Now there is nothing in the regulation and nothing
in any ruling published up to the time of a ruling of the solicitor
in the J. I. Case Threshing Machine Co. cnse, which was published
in November, 1924, which indicates how you were to arrive at value
expressed in terms of use. What that means.

-X submit that it is not a thing which is so obvious that anybody
would know it. The J. I, Case Threshing Machine Co., case went
before the solicitor. The solicitor handed down an opinion in that
case condemning the determination. ‘That opinion of the solicitor
in that case was never followed, even in the case in which it was
handed down. That opinion was handed down some months before
it wans published. But from November, 1924, until October, 1920,
the only published ruling that there was on the subject had never
been observed in the bureau even in the case in whicf\ it was made.
So 1 submit that there is no way for a taxpayer to determine from
reading any publication of the bureau of any description what
Iiri.uciplos were to be applied in the determination of his amortization
claim.

Now, in October, 1925, Solicitor Gregg handed down a ruling
which was constructive. The other ruling merely condemned the
determination made. The principal point upon which it condemned
it was that the tax{myer had made postwar additions to his capacity,
and that that would estop him from claiming that he did not have
the full use of the capacity created during the war. .

In October, 1925, iﬂr. ()J"rregg handed down & really constructive
ruling that laid down the principles that are to be observed, and I
think if that ruling had been handed down and observed two or
three years before, that you would not have this situation to deal
with now. '

Now without going into any more detail here, it is my opinion
that there are enough of these matters still in the burcau—as J
say, they run to $139,000,000 in one class of cases; they probably
run to $200,000,000 or over in the bureau now—that Congress
should enact legislation which will require a uniform determination
of the cases which can be still redetermined. I am not suggesting
that you open the statute of limitations or anything of that sort.
Now I maintain that that is no injustice to this paricular class as
compared with those who have already gotten their amortization,
beeruse there has not been any uniformity in the amortization which
has been heretofore allowed.

Now there is one other point that I believe deserves special atten-
tion.

Senator MoLran. Before you get to that. You say that in some
of these cases after a rule had been promulgated the allowances
were still inconsistentt

Mr. Manson. Oh, yes.



80 REVENUE ACT OF 1028

Senator McLeanN. Well, was that due to the fact that these in-
consistencies were based upon the reports of different engineerst

Mr. MansoN. No, it was due to the fact that Major De Lamater,
who was the head of the amortization section at that time, did not
believe that the solicitor was right, and he just did not follow the
solicitor’s opinion, although that opinion, as I say, was the only
thing that a taxpayer would have for his guidance.

Senator WaTsoN. Is the major still in the department?

Mr. MansoN. No, he is not.

Senator Rekn of Pennsylvania. Mr, Manson, I am very much im-
pressed with the distinction pointed out between the Berwind White
casg and the McKeesport Tin Plate Co. case. ‘They are both in my
State. They both did important war work. I can not think of any
reason why one should be preferred over the other.

Mr. MansoN, I can not. I do not think it was any favoritism,
The same thing that was done in the Berwind White case was done
in many other cases. For instance, the United States Steel Co. was
permitted to include equipment of various stages of age and condi-
tion with new equipment for the purpose of determining amortiza-
tion, regardless of the particular use being made of the equipment
installed during the war. Many other companies.

Senator Rrep of Pennsyvlvania. There was no renson why either
the United States Steel or the Berwind White should get that
privilege and the McKeesport T'in Plate Co. not get it?

Mr. MansoN, Oh, no; none that T know of,

Senator McLran. Your idea was thatl it was pride of opinion of
the man that interpreted the law?

Mr. Manson. That is it exactly.

Senator McLeaN. That is a pretty difficult thing to regulate by
statute,

Mr. MansoN., Well, I say that statute can be made sufficiently
clear so that the principles can be laid down. And my biggest
criticism of the whole method is the fact that there has been no
supervision over it. Now I can not find that the determination of a
single amortization case ever came to the attention of the Commis-
sioner of Internal Revenue until we threshed out this situation be-
fore this committee.

The CHairman. Mr. Manson, so that I will understand that Ber-
wind White case, as compared with the other. If I remember your
testimony, you said that they had installed 450 kilowatts postwar?

Mr. MansoN. No, I will just repeat that and you will get it
straight. Lo :

The Cuamrman. Well, you repeat it and I will sece whether I un-
derstand it as I understood it before, . :

Mr. Manson. Prior to the war the Berwind White Co. had three
power plants.

The CHairatan. Three power plants.

Mr. Manson, Of various ages. They aggregated 9,000 kilowatt
capacity, During the war they built a new plant consisting of two
5,000 kilowatt units. Now the new plant was not completed during
the war. It was not completed until 1920. They found that their
old plants were so obsolete that they could not economically operate
them even as a reserve. So in order to provide a reserve they began
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in 1020 the installation of a third unit in the new plant in order to
provide a reserve capacitﬁ.

The Cuamaan, And that was 450——

Mr. Maxson. No. that was 10,000 kilowatts.

The CHairmaN, Ten thousand kilowatts?

Mr. MansonN. Yes. But 5,000 would have taken care of them.
They had an opportunity to buy a 10,000-kilowatt generator as
cheap as they could buy a 5,000-kilowatt generator, and so
they bought it. But their two installed units being each 5,000

neration they would need at least 5,000 in case one of them broke

own, because their connected peak lor! was 9,500 kilowatts, and
their increase in demand from year to year for current was about
450 kilowatts. So that at the end of another year their connected
peak load would be equal to about the entire capacity of the war
plant. That is, it would be within 50 kilowutts of it.

Now then, after the now plant was completed they closed the old

lant down and kept fire under one boiler until the third unit was
installed, and then they abandoned the old plant entirely.

The CaHammaN, How large was the third unit?

Mr. MaxgsoN., The third unit was 10,000 kilowatts.

The Cuairman. Ten thousand kilowatts?

Mr. MansoN. Yes,

'The CramMAN, And they abandoned how many kilowatts?

Mr. MansoN. They abandoned 9,000 kilowatts.

The Ciammman. 1In other words, there were 1,000 kilowatts there
that were more use than they had before that?

Mr. Maxson. Well, it was not in full use,

The Cuamman. Well, in either case it was not in fuli use?

Mr, Manson. No.

""he Cmamkman, But that the only difference was a thousand
kilowatts?

Mr. Manson. Yes, :

The Cuairman. In the amount of prewar and postwar

Mr. Mangon, Well, wait a minute.

['he Cramman, Well, now, that is what I want to find out.

Mr. MansoN. Now, let us get this straight. Here before the war
vou have got 9,000-kilowatt capacity.

I'he Ciramrmay, Yes, '

Mr. Manson. In 1920 when you bring in the new plant you have
got a 19,000-kilowatt capacity. :

The Cuairman, That is the two that you put in during the war?

Mr. Maxson, No, that is the old plant and the new plant.

The CuamrmaN, Well, that is the two five-thousands

Mr. Manson, Yes, ,

The CrairMaNn, That is what I say.

Mr,. MansoN. And the old. :

The Crairman. And the old; that makes 19,0009

Mr. Manson. Yes. Now, then, they abundoned the old plant and
wrote it off the books. - '

The Cramman. That was 9,0007

Mr. Mansgon. Yes,

The CaArrMAN, That is 1,000 more than before.

: Mr. Maxson, They had 1,000 eapacity more than they had before
the war.
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The CHargsaN. That is what I say; that is what it was.

Mr. Mansox. Yes. _

Senator Jones of New Mexico. And then after the war they added
a new unit of 10,000, :

Mr. MansoN. Yes.

The CriamxssaN, Well, that, Senator, is what 1 want to find out;
what the increase was.

Mr. MaxsoN, One thousand ca{mcity.

The Cuareman, That is what 1 thought. '

Mr. Mansox. And 500 of that 1,000 had been absorbe:l at the time
that this investigation was made by the engineers for the unit.
They still had a margin of—- ,

“The Cuamarax. Now, in their mmortization what were they
allowed?

Mr. MaxsoN, Approximately 50 per cent.

The Cuairsran, That is, 50 per cent of the prewar or the postwar?

Mr. MansoN. No, they were Yirst allowed all of the difference be-
tween the war cost and the postwar cost of reproduction.

'The CHarvan. Well, of course they were all allowed that. There
is no dispute as to that.

Mr. MansoN. A good many of them were not.

‘The Crarman. Well, you believe that they ought to?

Mr. MansoN. Oh, yes; no question about that in my mind. Now,
then, they amortized the 50 per cent of the residue left after redue-
ing the value of postwar cost of reproduction.

The Cuairmax. Well, that would be 4,500, would it not? Iifty
per cent!?

Mr. Manson, Well, expressed in kilowatts.

The Cuairman. That 1s what I am expressing it in. I want to
know just what they claimed and why they claimed it.

Mr. MansoN. Yes; expressed in kilowatts it is approximately that.

The Cuamrman. Four thousand five hundred.

Mr. MansoN. There was some fraction.

Senator REep of Pennsylvania. After Mr. Manson finishes I sup-
pose you will ask Mr. Gregg for any comments that he has to make?

‘The CHAIRMAN, Yes,

Senator Reep of Pennsylvania. And when you do I think Mr.
Manson ought to be allowed to question Mr. Gregg to help us to get
at the facts.

The Cuairman. I think so too, and I will invite him to do it.

Senator WaTsoN. That is the way we did in the committee, and we
had it full and free on both sides.

Senator REEp of Penusylvania, Do you not think it would be ad-
visable and helpful to have Mr. Gregg question Mr. Manson now!?
I know neither will abuse the privilege.

Senator Kine. I want to say this for the benefit of the other Sen-
ators, that in the hearings the Treasury Department was always rep-
resented, and their attorneys and solicitors were there, and whenever
any statements were made or documents prepared copies were im-
mediately handed to the Treasury Department, so that it was not an
ex parte hearing at all. And the Treasury Department had full op-
portunity to cross examine, and to present documents, and make any
replies, and, as Mr. Manson says, there was no purpose to incriminate
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anybody. It was to try to get at the facts as to the method of ad-
ministration, and if there were any flaws or defects in the adminis-
tration of the law, that we might make suggestions for correction.

Senator Reep of Pennsylvania. You see you gentlemen have a
great advantage. We know nothing about the case, the rest of us.

Mr. MansoN. You understund that I am not attempting to make
a full statement of all the cases. ~

Senator Reep of Pennsylvania. Of course not. :

Mr. MansoN. I do not think you would want me to consume your
time to go over something that is in a printed report and there stated
much more briefly than I could state it orally.

Senator Rerp of Pennsylvania. Wes want to get an outline from
vou of what we can do here.

Mr. Manson. T am trying to give the high spots.

Senator Kina. There are quite a lumber of cases where amortiza-
tion was allowed where the facilities were constructed in part before
we entered the war, and in answer to the contracts which they had
_ with our allies, and they went along filling those contracts, anl yet

they were allowed amortization, notwithstanding the fact that they
did not construct anything because of our entrunce ino the war.

Senator Rerp of Pennsylvania. Well, our law did not contemplate
that, did it?

Senator Kine. They got those amortizations.

Mr. Manson. I would like to present that situation.

hThe (%m.mman. Msy I ask Senator King just one question to clear
that u

Sem?tor King. Yes.

The CrarrMaN. I know of a good many companies in the United
States that were requested by our Government to build plants and
prepare many, many months before we entered the war. In fact
a year, n year and a half, some of them, before we ever entere({
the war. Were those cases such as those that you refer to?

Senator Kina. No, those that I have reference to were where they
had contracts with the allies, and they built their plants be:ause they
uiero, making enormous profits in selling powder and supplies to the
allies.

My, Manson. Well, I might present a clearer case than that.

Senator Kina. That is the kind of a case that I Lave in mind. -

The Cuamman, If they were not requested by the Government——

Scenator Kinag (interposing). Oh, no, they were not requested by
the Government.

The Cusmrman. If they were not. I don’t see why they should
not be.

Senator Kina. They should not have been.

Senator Couzens. Do I understand the chairman to say that if
they wore not requested by the Government that amortization should
be allowable without regard to the statute?

The CrairmaN, I think they ought to be taken into consideration.

Senator Kine. Without regard to the law?

The Cuamrman, Under the law we have a right to allow them
depreciation.

Senator Couzens. Yes, but I understood the Senator as saying
that because our Government asked to have manufacturers increase
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their facilities for producing war materials that amortization was
allowed even before it took effect under the law.

The Cuairyan. Well. depreciation could be allowed.

Senator Covzens, I was not talking about depreciation. I was
talking about amortization.

The CHAIRMAN. It mi%t have been in that shape. I don’t know.

Senator Jones of New Mexico. Those are decidedly distinct phases
of the law.

Senator Couzens. Yes.

Mr. MansoN. Depreciation is one thing, and an important thing,
and amortization is another, Co

The CuamMaN. I am aware of that. But I was wondering
whether any cases came out of that character where there was an
undue depreciation ?

“Mr. MansoN. Well now, the law lays down very distinctly where
the line is to be drawn. The law says that the amortization may be
claimed upon facilities which were constructed, erected, installed or
acquired for the production of articles contributing to the prosecu-
tion of the war with the German Government, and the acquisition
must take place subsequent to the 6th of April, 1917. Now I have
in mind this case. e National Aniline & Chemical Company.
The National Aniline & Chemical Co, was a consolidation of seven
going chemicel plants. There was no new plant built and no addi-
tions to an old plant. - ‘

Senator WarsoN. When was that consolidation made?

l\gr. MansoN. The consolidation took place shortly after April.
1917,

Senator WarsoN. Yes. :

Mr. MansoN. Now here was a case where they consolidated under
one company in exchange for the capital stock of seven going plants,
There was no plant erected for war purposes at all. There was not
a dollar spent for war purposes. Now they were allowed amortiza-
tion on some $18,000,000. which was the appraised value at which
those plants entered into the consolidation,

Mr. Grrao. May I ask a question, Mr. Manson?

Mr. Manson. Yes.

Mr. Grega. Is that a criticism of the department action in the
cuse, or of the law itself? .

Mr. Manson. I believe the more I study that law that it is very
clear that law was intended to encourage the construction of plants
for the production of war necessities, and that it has no application
whatever to the acquisition of a going plant or the mere change
of title of a going plant. If the law was to be given the construction
that it was given in the National Aniline & Chemical case you have
this situation: T own a plant. I am an individual operator. All
I do is to incorporate and I am entitled to amortization upon the
plant that I already owned. because the corporation acquired the
plant from me. There is no difference between that and the National
Aniline & Chemical case. There the owners of seven plants turned
their plants into the one company, and took the stock of the one
company, and they were allowed amortization on the theory that
the new company acquired war facilities.

S(’ﬂ%‘lt()l‘ Rreen of Pennsyvlvanin. That is the fault of the law. is
it not
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Mr. Manson. Well, I do not think the law was intended to cover
anK{such cases. -
r. Grege. Well. does it, in your opinion, cover it?
Mr. Manson. I do not think it does.
The Cramman. This is what the law says:

¢+ * In caxe of huildings, machinery, equipment or other facilities con-
structed, erected, installed or acquired on or after April the 6th, 1917 * * »,

Mr. MansoN. Yes, for the Eroduction of articles contributing to
the prosecution of the war with the German Government.

Senator Kinc. I do not think the law is brond enough to cover
amortization in a case of that character.

Mr. Manson. Now we have another situation which applies to
most amortization claims, at least the large ones,

Senator McLean. Before you get to that. Your idea is that that
law would not ap ly regardless of the character of the production$

Mr. MansoN. lqmt is it. I say that the character of the produc-
tion has something to do with it.

Senator Georee. Mr. Chairman, may I suggest right there. It
seems to me that the word “acquisition ” there must be taken in
connection with the other words. It falls in a general company of
words. I do not see how—

Mr. Maxsox (interposing). I have in mind a case where a com-
pany contracted for the construction of a ship prior to 1917 at the
time when, if you remember, the shipping rates were tremendous.
They contracted for the construction of this ship prior to 1917.
The ship was in process of construction on the 6th of April, 1917.
After the 6th of April, 1917, the old company organized a new com-
pany to which they transferred title to the ship, and because of that
they got amortization. '

Slnator Couziens, Just at this point, because of Senator Reed’s
interest in the McKeesport and the Berwind White cases, will you
explain briefly the difference between the engineers’ viewpoints in
the Bethlehem Steel and the United States Steel cases?

Mr. Manson. Well, in the Bethlehem Steel case they were not al-
lowed amortization for the loss of use upon the same facilities upon
which they were allowed amortization for reduced replacement cost.
while the Steel Co. was,

Senator Rexn of Pennsylvania. By the same engineers?

Mr. Mansox. T don't know whether the same engineers,

Senator Rekp of Pennsylvania. In the same section?

Mr, Ms~sox. In the same section, yes. T do not know whether
the same engineers examined the case.  Is that so. Mr. Tarker?

Mr. Parker, I don't believe it was,

Senator Reen of Pennsylvania. Was there any explanation, it
you remeinber? °

Mr. Maxsox., No. Tt was just lack of supervision.

Senator Covzexs, There isn't possible any explanation, because
of the lack of supervision. IFFor instance, one engineer does not
know what the other engineer does.  Ior instance, the engineer that
handled the Betblehem Steel case does not know what the engineer
that handled the United States Steel case did.  So no one raises the
question.  The question should by raised by a supervising authority
who saw that there was inequality in the settlements,
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Senator McLeax. In the same section, would the investigation
come under the supervision of different men?

Mr. Maxsox. Supposing we are engineers of the amortization
section. The chief of the scetion assigns one case to you and one
case to me. Those men write up their reports in accordance with
their own judgment. Those reports come back to the chief of sec-
tion for approval. ‘The chief of the section has approved one deter-
mination on a question one way and another determination of the
same question another way. I do not say on the same date, but in
the sume week.

Senator McLrax. But these different decisions that he makes are
due to the fact that the caxes are brought to him from different
sources, or perhaps not due to the fact. but the cases are brought to
him from different sources, different investigators’?

Mr, Mansox, Yes,

Senator King, Well, he alloeates the cases in just the way that
was described by Mr. Manson, as if the chairman here would allo-
cate one to you, one to me, one to Mr., Manson, and we make our
reports and pass them back to the Chaivman. or to the head of the
division, and he O, K’s them, and that is the end of it.

Senator Joxes of New Mexico, He signs.

Senator Reen of Pennsylvania. What explanation does the chief
of the section make if they are inconsistent?

Mr. Maxcox. I never heard him make any.

The Crammax. Mr, Gregg, do you know of any reason?

M. Gnreea, The possibility of past inconsistencies in ruling in
questions of this sort does exist.  The point T wanted to bring out
in this connection was that the opinion which is to be used in the
closing of all casex now unclosed definitely settles the point that you
have raised.

Mr. Manson. Well, it settles a great many points. There is one
point that it does not settle.

Senator Kina, Iet me ask you this question. You say the opinion
which vou gave on the 26th of October would definitely settle the
questions which he has just discussed? '

Mr. Gregs. Yes.

Mr. Maxson. There is one question it does not settle.

Senator Siayoxs, Mr., Manson, you said a little while ago that
these rulings were in many instances in absohite disregurd of the
regulations? '

Senator Joxes of New Mexico. There was no regulation.

Mr. Maxson. T say the ruling itself was not observed. Put it
that way.

Senator Simyoxs, Put it that way?

Mre. Maxsox. Yes, .

The Cuairman. Welll von would prefer then to answer fully
when you take the stand. Mr. Groga?

Mr. Greco. Yes.

Mr. Maxsox. Now I know that Mr. Gregg has handed down an
opinion. There has been as a matter of poliey—-

Senator Couzens. Just before von start into that. Senator
Wadsworth had a donbt in his mind whether the head of the sec-
tion would not be able to sce that these decisions were uniform. .

————————————————
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Was it possible for the chief of the sections to go throngh the record
in each of these cuses to see that that existed?

Mr. Manson. Oh, I think so. I think that the engineer’s report
will show the principles that he has applied, and there are review
engineers in each engineering section who are supposed to review
the determinations of the different engineers, but notwithstandin
the reviewing engineers and the chief of the section and the chie
051 the engincering division there has been that same conflict of
ruling.

I hgave given in this report a list of all these amortization cases
over $500,000, and that list will show the cases where companies
have been allowed both amortization for loss of use and amortiza-
tion for reduced replacement cost. It will also show the cases
where they have only been allowed amortization for reduced value
in use. Now, that was not something that just slipped by. That
was a matter of dcbate in the engineering division for a year. Hot,
c,iorl;troversy between engineers. But still nobody has settled the
debate.

And now in Mr. Gregg's roling on that particular point Mr.
Gregg rules that wherever possible amortization for lack of use is
to be determined by the use to which the war facility upon which
amortization is claimed is actually put. In other words, they are
to determine the amortization allowed on that facility regardless
of other facilities wherever it is possible. But where it is not
possible then they are to average all of the facilities in the.plant.

Now, when they determine amortization on the particular facility
they can grant amortization due to both reduced replacement cost
and amortization due to the loss of use or to lowered nse. But
where they determine it on a general average, that there they can
only grant the amortization due to reduced value in use. and can
not grant the reduced replacement cost,

Now my judgment is that that opinion is unsound in that purticular
for the reason that there is no relationship between the two. If a
wanufacturer suffers a loss because of the reduced cost of the re-
placement of a plant he is entitled to that loss regardless of any
other factor or element in the case. On the other hand I do not
regard amortization of facilities retained in use for reduced use
us sound in any particular. I have gone into the reasons for that
fully, but I might summarize them 1n this way. A manufacturer
has the opportunity under the law and under the regulations to
discard any facility he does not need. He can make ameortization
based upon the difference hetween the cost and the salvage value.
When a manufacturer who has the opportunity to diseard facilities
he does not need fails to discard but keeps such facilities in use he
does so because he either has a present or future use for such facili-
ties, Now you can not measure the value of a facility by the present
use. Trying to measure value by use is like mensuring weight by
the foot. There is some relationship, but there are n lot of other
factors to be considered.

Senator Reen of Pennsylvania. And yvet that is what the law
requives them to try to do.

Ar. MansoN. No, it does not.

.
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Senator Rekn of Pennsylvania, It does not?

Mr. Mansox There isn't anything in the law 1o that effect.

Mr. Grrai, Before you leave that mayv 1 ask a question. My,
Manson?

Mr. MansoN, Yes, .

Mr. Grraa. How much of the total amortization which you
estimate around $600,(00,000 would be thrown out if you eliminated
amortization based on reduced value in use?

Mr., Mansox. Well, inasmuch as I have not examined all of the
cases I can not answer that question absolutely.  Your amortization
on reduced replacement cost in cases involving allowances of

25,000,000 amount to H187.HR3.000. Now if vou can take the
percentage there and apply it to all the cases, why you can get the
unswer to your question,

Mr. Gueca, It would mean that something around $350.000,000, of
the total of $600,000,000 of amortization. would under your con-
struction not ke allowable?

Mr. Manson. No. it would not be that percentage. It wonld be
something about two hundred million.

Mr. Greaa. Well, your $180.000.000 is less than one-halt of your
$£425,000,000.

Senator Couvzens. Yes, but there are other elements hesides those
two that enter into that total amortization.

Mr. Gkeca. No, sir: those are the only two.

Mr. Manson. Well, as I suy, out. of $425.000,000, vour allowances
for reduced value in use are $187,000,000.

Mr. Greaa. Oh, I thought you said reduced replacement cost?

Mr. Manson. No; your allowance for reduced replacement cost is
$65,712,000.  Your allowance on facilities discarded and sold is
$172,625.000. Your allowance on reduced value in use is $187.-
583,000,

Now to finish what T started to say. The manufacturer has his
option to discard a facility and take his amortization. He does
not exercise that option. Now the only reason he can have for re-
taining o thing in use is that he has got either a present or a future
use for it. Supposing he has not a present use for it, but he knows
that his old facilities are wearing out, and that in a year or two he
is going to have to have new facilities, what is his less? His loss is
a loss of income on a premature investment: that is all.  He suffers
a loss of income because he bas an investment that is not working,
but he elects to retain that investment in his going plant, and his loss
is a loss of income.

Senator Kina. But they allow him the difference between the
cost during the war and the postwar replacement?

Mr. MansoN. Yes,

Senator Kixe. So he gets that anyway?

Mr. Ma~xsoN. Yes. Now then, T maintain that when you have
written down the cost of facilities that are retained in use to their
postwar cost of replacement, that if the manufacturer elects to re-
tain those facilitics in use. by his election he estops himself from
claiming that he did not need them. And that such loss as he may
suffer is a loss of income, and not a total eapital loss. as this method
of determining amortization determines it to be.

-—-——M
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Senator McLEeax. That is, notwithstanding the fact that his
judgment may be poor. and in a year or two he may find he has no
use for it?

Mr. Manson. Well. of course you have a long period of time in
which to make that election.

Senator McLeax. How many years?

Mr, Maxsox, Well, up to the 3d of Maveh, 1924, And of course
a manufacturer may go out here and buy at any time facilities that
he does not need. Iis judgment may be poor. But I maintain that
there is no formula that any engineer can work out as a substitute
for a manufacturer's judgment as to what facilities he needs in
his business: that that is a pure matter of judgment: and that the
judgment of the taxpaver as to what facilities he needs in his
business onght to be final upon that question,

Senator Reen of Pennsylvania. Now vou take these cartridge
manufacturing machines up there in Bridgeport.  Of conrse they
were only worth scrap after the war,

Mr. Maxsox. That i< all,

Senator Reep of Pennsylvania. But if they did not scrap them,
if they simply kept them there and let them lie idle the chances are
that they may lie there for 25 years before they are put in use.

Mr. Maxsox., Well, all the manufacturer has got to do is to file
an aflidavit that he has disearded those facilities and does not want
to sell them. He files an affidavit and takes his amortization down
to salvage value. If at some future time he wants to bring them into
use the regulations provide that he shall report that fact. Now, then,
he discards them and he takes his amortization, Tf in the futuve
he brings them back into use. he reports it as income. Now, in that
way it is left absolutely to the option of the manufacturer to de-
termine what he needs in his business, and what he does not need.
And I say that when he has exercised that aption, that that ought
to be final as to what he needs, and serap thix whole involved method
of trying to cscertain by an engincering formula a thing that can
be only ascertained by the individual judgment of the individual
manufacturer.  And if that is done yon have simplified this whole
tax.

Now, for instance, under this method a manufacturer will get more
amortization on facilities: ~that is, he will get more out of facilities
that he vetains in use: that is, he will get more loss than he wiil on
those that he scraps.

Senator Warsox, Can you give us a conerete instance?

Mr. Maxsox. I ean give yvou an illusteation of it that will apply
to every case. Take this case. T have stated that just as briefly as
it can be stated here, and T will just read vou a short statement of it,

Another fundamental defect in this methoa of determining value
in_use is the fact that it completely ignoves the salvage or serap
value of facilities retained in use.

Where a facility has a salvage or a scrap value, the loss which
the taxpaver may bear. can not exeeed the difference hetween the cest
and the salvage or scrap value,

The regulations provide that value in use shall not be Jexs than
salvage or scrap value. It is manifest that any facility. which is
held in use by the taxpayer. nmst have a value to him in excess of
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the salvage or scrap value. The salvage or scrap value can be real-
ized by sclling the facility. and if a facility is retained for use, it
must be retained because it is considered to have greater value in use
than the amount for which it ean be sold.

When the per cent of value in use hus been determined it is ap-
plied to the entire cost or cost of replacement to determine the value
in use. Thus, amortization is allowed upon the residual scrap value
to the samo extent that it is allowed upon that portion of the cost
which is recoverable by use.

Suppose that » taxpayer purchased 100 cars during the war at
$1.500 per ear.  Assume that these cars can be replaced new afler
the war at $1,200 per car. but that used cars could be sold for $600
per car.

In other words, you pay $1.500 for the cars during the war. You
can buy new cars after the war for $1,200, but you can get $600 for
the old, used cars.

Due to reduced cost of replacement this tuxpayer has sustained a
loss of $300 per car or a loss of $30,000 on the 100 cars in use. -

Now then, the value in use of thosc cars we will say is 74 per cent.
In other words, he has use for only 75 cars,

The Income Tax Unit finds that these ears ave 75 per cent in use.
Now then, that 75 per cent is applied to the reduced cost of repluce-
ment. Now the reduced cost of replacement would he $120.000,
Seventy-five per cent of that is $0,000.

Now if the cars are 75 per cent in use, the work can he done with
©5 cars, and the taxpayer can sell the remaining 25 cars for $600 per
car.  After taking amortization for $60.000, the tuxpayer sells 25
ars at $600 and peceives $15,000. which now reduces his investment
in cars to $75,000. He now has 75 cars in full use, capitalized for
mcome tax purposes at $7H.000, but the postwar cost of replacing 5
cars is $90,000,

Now that shows you there that he is permitted to write off from his
hooks the scrap value of stuff that he has still got in use.

Senator Warson. Did that actually happen in the case of cars!

Mr. Maxson. It happens in every case.

Senator Warson. I mean, did that actually happen in the case of
cars, or is that just a hypotbetical illustration?

Mp. Maxson, That is just a hypothetical illustration, but it will
happen in every case, because the serap value is still there. whatever
it may be, that is there. They apply the reduced percentage of use
to the full cost instead of the difference between the serap value and
the full cost, The result is that they allow the amortization upon
serap.

senator Simvons, T owant to get it a little elearer in myv mind.
Your eriticism goes to the lack of & consistent policy. And that is
largely dne to the fact that certain diseretion is lodged in so many
different people. Now T understand the law lodges the discretion
with reference to the settlement of these controversies between the
(rovernment and the taxpayer absolutely in the Commissioner of
Internal Revemie? .

Mr, Manson. Yes, sir.

Senator Stmyons, The Internal Revenue Burean is subdivided
into divisions, And there ix a head of each one of these divisions.
The division is subdivided into sections, and each seetion has a head.
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Now I understand you to say that these (uestions are decided. or
they should have been decided by the head of the section based upon
the report of his engineers?

Mr. MansoN. Yes. 1 think the amortization has mostly been
decided by the engineers themselves.

Senator Stvvons. Wall, their decision requires the confirmation
of the head of the secticn?

Mr. Manson. Yes,

Senator Srmrymons. Now if there is any discretion exercised by him
in making that decision under the law it is a discretion that the lew
invests in the Commnissioner?

M»r, MangoN, Yes. '

Senator Simmons, Now does the head of the section who is exer-
cising this diseretion which the law gives to the Commissioner. make
any written statement of the fscts which he finds, and of the inter-
pretation of the law applicable to those facts in that case?

M. MansoN. The head of the section?

Senator Suarons. Yes: the head of the section,

Mr, MansoN. No.

Senator Simarons. What sort. of a report is made in that section
with reference to the determination of each individual case?

Mr. MansoN. The engineer makes a report. That report is np-
proved or disapproved by the hend of the section. That report
then follows the case throngh until the final conclusion of the case,
It is then filed away with the case. :

. Senator Simmons. The engineer then that makes the report finds
the facts?

Mr. MaxsoN. Yes.

Senator SirMoNg, And does he attempt to apply the law?

Mr. MansoN. In amortization they have applied the law.

Senator Siamowns. Fngineers have applied the law?

Mr. Ma~soN. The engineers have applied the law.

Senator Siyons, But the application of the law to those facts
has to be approved by the head of the section?

Mr. Manson. Well, the whole report which shows how he has
applied the law to the facts has to be approved by the head of
the seetion.

Senator Stmaons. Then the head of the section when he approves
<imply marks on it “ approved ”?

Mr. Mawnson. That is all.

Senator Simyoxns. There is no stutement made by him of the fact?

Mr. Manson. No.

Senator Srmyons. Or of his application of the law?

Mr. Manson. No.

Senator Sramons. So that the only way in which the other sec-
tions may know of the principle upon which this particular section
dealing with the case was decided is to go and get the reports of the
engineers upon that particular case filed in that section?
section?

Mr. Manson. Yes; that is it,

Senator Siwrsons, How many of these sections are there?

Mre. Maxsox, Well now, in the engineering—I can see what you
are drivine at, Senator.  In the engineering, each section has a spe-

[ R .
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cial line of duty. TFor instance, there was an amortization section
that handled the amortization cases. Afterwards that was changed
to what I think they called the appraisal section. Now their work
is confined to that particular subject. There is no other section
that is making amortization determinations. Now you will find.
for instance, in another section in the engineering division will be
the metals valuation secton. Their function is to value metal mines.
There is no other section in the engineering division that values
metal mines. Now when you get over in the audit divisions, how-
ever, there you have a different situation. There you have in the
sanie division several scctions that are passing upon the same questioa. .

Senator McLeax. Suppose vou have a case that involves hoth

depletion and amortization

r. Manson. Well, then there would be two sections that deter-
mine those two subjects. You will get an investigation and report
on depletion from the metals section and a report on amortization
from the amortization section.

Senator Warson. Two different engineers?

Mr. Manson. Yes.

Senator SiMMoNs. You have got one section dealing with amaor-
tization, and that section, we will say, has half a dozen engineers
allotted to the work of investigating these cases.

Mr. Mansoxn, Yes; maybe 25 or 30.

Senutor Simymons. Now one set of engineers has no way of getting
ut the principle or the interpretation of the law or the manner of
ascertaining the facts by one engineer in the same section except .
by reading over the reports of all the several engineers?

Mr. MansoN. Yes.

Senator Simaons. The head of the section there does not con-
solidate these cases so as to show the principle running through

all of them?

Mr, Maxson. No. If you had that you would not have this P
situation.

Senator Simmoxs. You would not huve this situation then. Now

would not that situation be remedied if that report going to the
hend of the section had to be investigated by the head and he had
to give the reasons upon which he based his approval? Stating

the facts and his interpretation of the law in that particular casef{ ‘
Then would not that situatior. be helpful provided that approval

on his part had been concurred in by the head of the division?

My, Manson. I think it would, but I think that would be rather
cumbersome. T think this. I beliave that a proper procedure in the
first instance would have been—for instance, here is the head of
the amortization section. A lot of cases have come in presenting
questions. 1 think he should have worked up—in fact. Muajor
De Luamater did work up an Manual of Instructions to Engineers.
But it was never followed. It is just a deand lotter, and always
has been. 1 do not know of a single case in which his Manual of
Instructions to Engineers waus followed.

Senator Srtayons. What T am aftec is this. that the tax payer
of this country are entitled to know what have been the decisions
of the head of that section with reference to not only the individual
case of the individual taxpaver whose case has heen up. but with
every other case.

L/



REVENUE ACT OF 1926 93

Mr. Manson. Well, Senator, I heartily agree with you on that.

Senator SimMons. Now there ought to some provisions by
which the head of that section should review all of these cases and
reduce that to a permanent record so that the taxpayers of this
country might know what interpretation he has placed upon the law
with reference to all of these controversies that are raised.

Mr. MaxsoN. Yes. I believe that it is possible to reduce to writ-

ing the principles which are applied in the determination of any
subject as fast as those principles come along for determination,
In fact. I do not think that those principles cught to be predeter-
mined before any taxpayers have a right to be heard on a thing,
but I do think that preliminary instructions ought to be gotten out,
which might be modified after a taxpayer has had a right to be
heard. DBut I think that those preliminary instructions, even though
they are subject to modification after hearing, ought to be published
for the information of taxpayers in order that taxpayers may know
at least what the Bureau proposes to do.

Senator Simmoxs, That is exactly the point.

Mr. Mansox. But you not only have no publication of the prin-
ciples which have been applied in cases where taxpayers have been
satisfied, but only about 15 per cent of the former rulings, the
written rulings, the thing that has been crystallized into writing
through taxpayers’ appeals and so on, have ever been published. Out
of all of the rulings made by the Solicitor and by the Committee
on Appeals and Review and the Tax Advisory Beard, which should
be precedents. only 1514 per cent of them have been published.

ow the publication of that body of rulings would constitute ,
precedents which in time would settle the law, In other words, you
would have a growth of law on this subject that would be just like
the growth of the common law, which has arisen through the pub-
lication of the decisions of the courts. Now this failure to publish the
rulings in my opinion has many different injuri~as results. I think
it increases the work of the bureau. When a taxpayer knows that
a question has been settled he is not so inclined to insist upon it, to
present it, that is, present a cluim involving it, as he would be if he
can not find anything in the decisions that ave published that holds
that he is not entitled to this thing, so he puts in a claim, and he
sends his lawyer down herve to urge it, and he spends a lot of time
around here.  Now that makes work for the bureau, It requires
the employment of a large number of high-class men, and it costs a
lot of money.

By reason of the failure to publish more than 15 per cent of the
rulings it is absolutely necessary for a taxpayer who has a large tax
claim to employ some former employee of the bureau. Notwith-
standing the fact that T have been on this job for over a year, and
have worked hard on it. and I think I know something about the
bureau and the way that they do business. if T had a large tax
claim I would employ a former employee of the bureau, not because
I think that he could get any special favor that I could not get, not
hecause I think that they wonld favor him as against me,

Senator Watson. Not because he has a pull?

Mr. Maxsox. No, T do not mean it in that sense at all. But T
mean it in this sense, that he knows how they have done the things

M--
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that they do not publish. and because he knows that he is able to
come in and ask for a measure of relief which is being handed out
to everybody that claims it.

Now. another injustice that arises out of that is there are a lar
number of taxpayers that do not claim relief when they are clearly
entitled to it; that is, they are clearly entitled to it if anybody is.

Then there is another thing about that. It increases the expense,
and I think that the failure to publish the rulings is more responsible
for the failure to close up the old cases and get rid of them than
any other one thing. :

genator Mcl.ran. Right there, Mr. Manson. Have cases come to
your attention where a taxpayer has not received the relief that he
18 entitled to?

Mr. Manson. Oh, there are any number of cases right here in
amortization, for instance, where taxpayers could not receive the
relief that other taxpayers have.

Senator McLran, Well, where he has not received the relief that
he is entitled to?

Mr. Manson. Well, I am not prepared to say that, but I think
that one taxpayer is entitled to anything that another one is. If it
is right to give it to one it is right to give it to another.

Senator Warson. Well, do you think then that the bureau on its
owr motion, on its own initiative, should grant this relief without
any olaim being filed?

Mr. Mansox. Noj; but T do believe this: I believe that if taxpayers
knew what the administrative law on the subject is that they would
claim what the other fellow is getting, and they would not be pre-
senting claims and insisting upon claims and consuming their own
time and money and the time and money of the Government fighting
for claims that they know they can not get.

Senator Jones of New Mexico. Now, right in there. If those
thinfs were to be made known, would not that engineer and that
chief of the section, when they signed the report which is to bs pub-
lished, ?see to it that it was in conformity with other rulings of the
section : -

Mr. Manson. Oh, you would have to determine things according
to principle if you are going to publish your determinations; there
isn’t any doubt about that.

The Cmairman., Mr. Manson, in that connection I want to call
attention to the fact that the Board of Tax Appeals was created
and one of the main reasons for its creation was that these should
be published.

r. MansoN. Yes, but, mind yon, you only get the decision of the
Board of Tax Appeals in case a taxpayer is dissatisfied with a
ruling of the bureau and goes up to the Board of Tax Appeals.
You take this entire subject of amortization. There was not a single
apgenl except in the——

! en?tor MyoNS. Because it was generally in favor of the tax-
payer

r. Manson. Yes.

Senator Simmons. There was nobody to appeal?

Mr. MansoN. No; there was no appeal.

D A
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Senator Smaoxns. This head of this scction there decides ques-
tions of just as great importance to the revenues of this Government
as the Board of Tax Appeals decides?

Mr. Manso~. Oh, yes, sir.

Senator Simmoxs. And he lecides them in a way where the Gov-
ernment can not appeal ?

Mr. Maxsoy. Yes, _

Senator Srmyoxs. And only the taxpayer can appeal ?

Mr, Manson. Yes.

Senator Srmaons. And, as you say, the taxpayer never appeals
because the decisions are generally in his favor.

Mr. MansoN. Yes.

Senator Snraonz, Now, if the head of that section was required
to file an opinion setting forth his findings of fact and his applica-
tion of the law to those facts in every case, and they were published
and made public property, then every taxpayer would have in that
report the advantage that he now gets by employirg a man who
has formerly been in the bureau, does he not?

Mr. Maxso~. That is it.

Senator Simyons. Exactly. And the Government interests are
protected, and the enginecr, as Senator Jones has very properly
stated, is restrained if he is disposed to exercise favoritism in mak-
ing his report, or if he is disposed to disregard the regulations or
the rulings in other cases.

Mr. MansoN. In my opinion ii is morally certain that if men
know their rulings are going to be published they are not going to
make rulings which ave manifestly inconsistent.

Senator Siadrons. Yes, and for that reason I was utterly amazed
when you made the statement a little while ago and said that these
engineers practically decided the cases, and the heads just wrote on
the word “Approved,” and there was no record except in the report
of the engineers of what they were doing in reference to these great
questions involving millions of dollars of revenue to the Govern.
ment,

Mr. Maxso.". T have given a lot of thought to this particular
matter that we are discussing, and my suggestion in regard to it is
this. I do not belicve that it ought to be necessary, for instance,
to publish every case. That is not the point. But it ought to be
necessary to publish every principle that is applied, and to publish
every precedent that arises. Now my suggestion is this. That in
order to enforce the publication of every principle I would have the
law provide that no tax determination shall be considered final, not-
withstanding tl e statute of limitations, unless the principles applied
in such determination have been given publicity within 30 days after
the case is determined. In other words, if the case is decided in
accordance with general rrinciples that have already been published,
fou do not need to publish anything in regard to it. Isut if you
1ave modified an old principle, or if you have applied a new prin-
ciple, or if you have reversed an old ruling you have got to publish
it. And the mere publication of appellate rulings does not cover
the situation at all, because in many cases the heads of divisions go
ehead and close a casc without anybody knowing how that case is
closed. And it does not call for a formal rule. :

T0044—26—-7
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The CramMaN, Are you through with amortization?

Mr. MansoN. Yes, I am through with that. ‘

The Caamrman. We will thep adjourn now until 2.30.

(Thereupon, at 11.55 o’clock a. m. an adjournment was taken
until 2.80 o’clock p. m. the same day, Tuesday, January 12, 1926.)

AFTER RECESS

The committee reconvened at 2.30 o’clock p. m. Tuesday, January
192, 1926, pursuant to the taking of recess.

'The Caarmax., If the committee will come to order. Mr. Man-
son ym?x say you have a couple of more questions that you wish to
discuss?,

b Mr. MaNsoN. Yes; there are a few that I would like to present
ere.
 The Cramrmax. Very well.

STATEMENT OF L. C. MANSON—Continued

Mr, Manson. The amortization statute is very specific to the effect
that the facilities subject to amortization must have been acquired
for a certain purpose statced in the act, namely, to produce articles
contributing to the prosecution of the war with Germany. There
are a large number of cases which are not included in the figures
I have quoted here as illegal allowances, but in which the facilities
amortized were contracted for prior to the 6th of April, 1917.
Nearly every large amortization case contains items of that char-
acter. It certaiuiy can not be said that a plant contracted for

rior to the Gth of April, 1917, was acquired subsequent to that date

or the purpose of a war that was not begun until that date.

Now Senatur Smoot raised the question whether some of those
manufacturers were not requested by the Government prior to our
entrance into the war to make those plant additions. That is a
factor that might have been considered in enacting this siatute, but
it was not. I call attention to that fact because while we were un-
able to segregate those amounts, we nevertheless considered allow-
ances on facilities contracted for prior to the 6th of April, 1917, as
being illegal allowances under this statute. : :

- This statute, that is, the 1921 act, is very specific in that it requires
as a condition to the right to amortization that claims be made there-
for at the time of filing the return for 1918, 1919, 1920, or 1921. The
fact has been called to my attention since the report was prepared,
and therefore it is not in the committee report, that in a hurried ex-
arination of cases in which we happen to have access to the papers
i..ade yosterday, we located $43,608,916 of allowances made in cases
where the allowance was not claimed at the time of making the re-
turns.

" Senator King. Were those cases involving more than $500,0007?

Mr. Manson, Those were cases involving over $500,000 alone, and
cases where we had the papers from which we could determine
whether or not it was claimed. .

Senator King. And those were cases in which very large amorti-
zations had been allowed ¢
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Mr. Maxsox, Well, here is the IFirestone Tire Co., $2,016,000; the
Hydraulic Steel Co., $1,154,000; the Anaconda Copper Co., $2,744.-
000; the Atlantic Coust Co., $1,136,000. Most of these allowances
exceed a million dollars. -

Se;lator Krya. When were they allowed? Do you remember what
rear ? :
) Mr. Maxsox, Oh, they have been allowed within the last two or
three years.. A good many of them arc open cases in which a recon-
sideration of the allowance can still be made if they desire to do so.

Senator Kixe. Those were the allowances not asked for then, as
I understand it?

Mr. Mansox. Oh, yes; they were asked for, but they were not
asked for at the time the return was filed.

Senator King. That is what T mean. -

Mr. Maxsox. Now, I do not know the purpose of Congress in in-
serting that provision in the act, but Congress must have had some
purpese in mind in inserting it in the act, and I am merely calling
vour attention to the fact that it has not been observed, that is all.
I do not know what the purpose of it was. '

Senator Kixa. That is, the act was specific that no deduction for
an amortization shall be granted unless the claim is made at the time
of the filing of the return? '

Mr. MansoN. At the time of the filing of the return for the year.
In other words, as I construe that language they can not allow amor-
tization to be deducted from the income of 1918 unless there was at
least some claim for amortization in the 1918 returns. I do not con-
strue that to mean that they could not thereafter amend that claim
and increase it if they wanted to, but thet statute is specific. And as
I say, I do not know what the real purpose of the framers of that
statute was in including that provision, but they did include it. And
Iam énerely calling attention now to the fact that it has not been ob-
served. - .
thSe;mtor SuorTRIGE. Those claims have not been allowed yet, have
ey . : . PR

Mr. Manson. Oh, yes, some of them are outlawed, allowed and
outlawed. Some of them are still open. : ' :

Senator SmoxTrIDGE, I understood you to say ' at some of them
were still under consideration?

Mr. MansoN. No, they have been passed by the Amortization Sec-
tion, all of them.

Senator SHORTRIDGE. Yes. :

Mr. MansoN. And in the ordinary course of events would be al-
loyed in the determination of tax. ‘

enator SHORTRIDGE. But have they been allowed? I do not under-
stand you.

Mr. Manson. Well, Senator, we get down now to a definition of
what we mean by “ailowed.” When I say that they have been al-
lowed I mean that the officers whose function it is to pass on these
claims have allowed them. Now then technicali, ..o claim is allowed
until the tax is finally fixed. ' S ‘

Senator SmorTRIDGE, Certainly. )

Mr. MaxsoN. Actually however in the practice of the department
when the claim upon which the engineer is to act has been passed upon
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by kthat engineer it enters into the final computation the way he
makes it. .

Senator SmorTRIDGE. Now assuming that was improperly allowed,
the Government has up to now, according to your opinion, no loss
of revenue? ' .

. Mr. MaNsoN. It has not in all of these cases. In some cases it has.

Senator Couzens. The Firestone. ,

Mr. MansoN. For instance, the Firestone Tire & Rubber Co. case,
that was closed by 1312 agreement. That involves $2,016,000. The
Hydraulic Steel Co. case involving $1,154,000 is open. The Anaconda
Copper Co. case is open, :

nator Warson. What do you mean by “ 1312 agreement?

Mr. Manson. Section 1312 of the statute authorized the Secretary
to exe&:ute an agreement with the taxpayer that the tax will not be
opened. :

pSenator Warson. Yes; I remember.

Mr. Manson. Yes.

Senator WarsoN. Now, do I understand that after all these large
allowances were made upon claims filed, that succeeding that, subse-
quent to that $40,000,000 weis allowed on claims not filed?

Mr. Manson. No; 1 say this, that in this list of cases that I have
here which aggregate allowances of $43,608,916.01 the claims for
amortization were not filed at the time of filing the return as the
statute requires, but were filed at some subsequent time. Now, as I
say, I do not know what object Conﬁress had in that statute. I am
merely calling attention to the fact that whatever object it had in in-
cluding it, it has not been observed. -

Ser.ator Smorrrmee. Well, it is misleading to leave it right there,
when you say it has been allowed and is settled, and then again you
say it 1s still open. : \ o

Senator Ernsr. Had not been finally disposed of.

Senator SaortrIDGE, It is misleading. - :

Mr. Manson. I do not mean to be misleading. L

Sienator SuorTrIDGE. I know you do not, but asI ﬁather it you say -
that certain officers have allowed it, and in the ordinary course of
proceedings it would pass along, but it would seem that they are still
open, so I assume tk.-., the matter is still under consideration.

Mr. Manson. Weli, now, some of these cases, Senator, are :ii".
open, and some of them are outlawed. ‘

Senator SxorTrIDGE. I see. :

Mr. MansoN. Now, in the cases that are outlawed the allowances
can not be reopened. In the cases that have not been outlawed the
allowances can be reopened. _ o

Senator StmrorTrIDGE, Is it not a fact that none of the cases will be
reopened, regardless of whether tlﬁy are outlawed or not, unless they
come within the recent ruling of Mr. Gregg? o '

MraMansox. Well, I can not 'speak for the department in that
regard. . .

Ogém%t?or Kine. Well, is there any indication that they will be re-
fpene. -
er. Mansow. These cases? , _ -

Senator Kineg. Yes; or any cases out of the multitude of amortiza-

tion cases that you called attention to?
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M: MansoN. Why, Mr. Gregg stated before our committee that
some of them would be reconsidered.

Senator Ernst, Well, quite a number. :

Senator Kine. Well, I stated those that came within the provisions
of his decision.

Senator Ernst. All of them come under that decision.

Senator Kina. Oh, no; there are some that do not come under that
decision. '

Senator Ernst. I know, but you heard given in evidence before
our committee that many of those cases are now being considered
by the department and have not been finally disposed of. So to give
ang other impression would not be correct.

enator Kine. Well, I do not agree with you that there are many.
There are some. I think the majority of the amortization cases have
been closed.

Senator Ernst. Oh, thousands of them have been closed finaily.

Senator Kine. Yes. -

Mr. MansoN. In number the vast majority have been closed. In
amount I do not think they have, that is, finally closed.

Senator Ernst. In number but not amoant.

Mr. Manson. Yes; in number, but not amount.

Senator Ernst. Yes; that is my recollection.

Mr. Manson. In the midst of my discussion of amortization, in
the matter of publication of rulings the recess was taken. I started
to say at the time the committee adjourned this morning that the
statement had been made to our committee that unpublished rulings
are not used as precedents, and that all rulings are published which
are of general importance and in which it is possible to delete
the facts. Now I do not question the good faith of the person who
made the statement to our committee. I simply believe he is mis-
informed. And for this reason I have examined several hundred
cases, practically all of them—that is, outside of the amortization
cases—involve rulings of one sort or another either by the com-
mittee on appeal and review or the solicitor.

Out of all of the cases that I examined I only recall two published
ru}ings being involved. All of the other rules were unpublished
rules.

As to the matter of their use as precedents, I brought to the at-
tention of the investigating committee a ruling by the committee
on appeal and review in the General Motors case. That decision
cited as authority seven unpublished rulings. And the decision
stated that one of those unpublished rulings was cited as a precedent
by the taxpayer.

Now, after the 1st of June, in connection with the examination of
some cases, I wanted to get hold of two unpublished rulings, and
re?uested the commissioner. to furnish them, and 1 was denied the
rulings upon the ground that they could not se furnished me with-
out violating the law. And the question arises in my mind as to
how a taxpayer can get hold of a ruling for the purpose of using
it and citing it as a precedent in his brief that our committee’s
representative could not get hold of. Now I do not say that there
is anything corrupt about that, but the answer, of course, is this,
that he must have secured such a ruling through an employee of the

3
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department who had access to it. That is, through some former
en}ployee who knew abont it. . . .

intended to go further into the matter of unpublished rulings,
because from my examination of this whole subject my opinion is
that the most of the troubles of the Income Tax Unit, and the most
of the just causes of complaint about the Income Tax Unit, are due
to the failure to publish rulings.

I have had a good many lawyers come to me and tell me that
they have a(lvisod"’clients that they did not have a claim. The client
would consult them about a claim. They would advise him that he
did,not have a claim. That under the rulings of the department he
was not entitled to anything. And I have been told then that some
fellow would come along who was not a lawyer, that had no claim
to consideration at all except that he had some inside information,
who would advise this lawyer’s client that he had a claim, and get
the claim on a big contingent fee and prosecute it and get it. Well,
now, the ordinary lawyer does not feel very good about being made
a fool of in this way. And my own opinion is that the most impor-
tant thing that can be done to improve-—-

Senator Erxst (interposing). Mr. Manson, do you go into that
question of nnpublished rulings here in this report ?

Mr, Maxson. Yes. But T do want to impress this upon the com-
mittee, that T Jo think that the most important thing that can be
done to improve the working of the whole system is the proper
publication of rulings and precedents.

Now that is all I care to say on those two subjects. I have an
amendment which I would like to present.

The Cuamesan. Will you put it into the record at this point ?

Mr. Maxson. Yes.

(The amendment presented by Mr. Manson for the record is
printed in full, as follows:)

Deductions for the amortization of facilities constructed, erected. installed,
or acquired on or after April 6, 1917, for the production of articles contributing
to the prosecution of the war against the German Government shall not be
allowed in cases where the facility acquired wax an operating plant when
acquired by the taxpayer, in cases where the construction, erection, installa-
tion, or acquisition of the facility was contracted for prior-to April 6. 107,
nor in cases in which such amortization was not claimed at the time of filing
the return of the taxpayer for the years 1018, 1919, 1920, or 1921.

No deduction for the amortization of facilities retained in postwar use by the
taxpayer in excess of the difference between the cost of such facility and the
cost of replacing such facility on March 8, 1924, shall be allowed, unless such
facility consists of a single indivisible unit, the size of which exceeds the
taxpayer's postwar requirements, when future requirements are duly con-
sidered. In case the facllity, upon which amortization is claimed. is a single
indivisible unit, the size of which exceeds the taxpayer's pestwar require-
ments, when future requirements are duly considered, the amortization allow-
able shall be the difference between the cost thereof and the March 23, 1924
cost of acquiring a facllity of size adequate to meet the taxpayer's postwar

requirements.
- Al allowances of deductions from the income of 1918, 1919, 1920 and/or

1921 for the amortization of war facilities heretofore made in cases in which
a final determination of tax has not been made upon the approval of this
act and in cases pending hefore the Board of Tax Appeals shall be redeter-
mined in accordance with the provisions of this section.

Senator Kine. Mr. Manson, have you and your assistants cal-
culated the loss to the Government from these illegal amortization

allowances?
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Mr. Mansoxn. No, we have not. In order to do so it would be
necessary to know the tax rate and investor’s capital in every one
of these cases, and in making our investigation of amortization we
confined ourselves to that feature of the case. There are some cases
where we know what would be, and some we do not.

Senator Reep of Pennsylvania. I understood you to say this morn-
ing that it was not less than 30 per cent of the amount that you
stated should have been allowed ?

Mr. Maxson. It will run from 30 per cent to 80 per cent.

Senator Kixg. From 30 to 807

Mr. Manson. Yes, from 30 to 80.

Senator Reep of Pennsylvania. So it was at least 30, and it might
have been up toward 80?"

Mr. MansoN. When 1 say that, the cases in which we know the
rate, the lowest one that I know of was 30 per cent, and the highest
was 80 per cent. The Steel case was 80 per cent. And there are
other cases where the rate was as low as 30 per cent. I know of
none where it was lower than 30 per cent. There may be, however,
I do not know.

Senator Reep of Pennsylvania. Are you going to postpone your
discussion of oil depletion?

Mr. Mawnson. Yes.

The Cuamman. Mr. Gregg said he would prefer to have the
question of amortization all together. He would like to follow it
right now on this one point, and then Mr. Manson can take the
stand again.

Senator Reep of Pennsylvania. We will hear from Mr. Manson
again on depletion?

. The Cramrman. Yes.

Senator King, I thina that is wise.

The Cuamman. And it will be better for the record to have all
of this discussion on this point in one place.

Very well, Mr. Manson, we will now ask Mr. Gregg to make a
statement. :

STATEMENT OF A, W. GREGG, SOLICITOR OF INTERNAL REVENUE

Mr. Grece. In discussing amortization, 1 shall have to repeat
necessarily, to some extent, the testimony fg;iven before this com-
mittee when the question of the extension of the investigating com-
mittee was ap. I should like to read, at the start of the discussion,
the statute under which we had to make some $600,000,000 of allow-
ances. Here is the languag~ of the act.

Senator Reep of Pennsylvania. What is the act?

Mr. Greee. I am reading from the 1921 act. The language is
identical in the 1918 act. In reading it I would like to call atten-
tion to the fact that this is the language under which the department
was called upon to make some $600,000,000 of amortization allow-
ances. :

The statute provides for the deduction—
in the case of buildings, machinery, equipment, or other facilities constructed,
erected, installed, or acquired * * * on or after April 6, 1917, for the pro-
duction of articles contributing to the prosecution of the war against the

German Jovernment, a reasonable allowance for the amortization of such
parts of the coat of such facilities or vessels as had been borne by the taxpayer.
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That is the statutory lanfuage under which we were called upon
to make this $600,000,000 of allowances, under a statute which says,
“a reasonable allowance for the amortization of war facilities.”

In discussing any of these problems, such as amortization, T do
not think we get the entire picture unless we go back and take into
consideration the history of the legislation. This amortization sec-
tion in the revenue act of 1918 which I i:ave just read, as it passed
the House, ha« a provision that the amortization deduction should
not exceed 25 per cent of the net income of the taxpayer. Mr.
Kitchin, who at that time was Chairman of the Ways and Means
Committee, was very insistent upon this provision on the ground that
unless some such limitation were put in the statute it placed too much
discretion in the Commissioner of Internal Revenue and the Treasury
officials. The bill as passed by the House contained that limitation.
This committee removed the limitation, the Senate accepted the
amendment, and the conference accepted it. The Congress removed
the limitation with the desire to place unlimited discretion in the
hands of the bureau in the computation of this allowance.

At the previous hearing of this committee on these same general
subjects I quoted some of the debates on the floor of the Senate
which illustrate and show very clearly that Congress vealized the
tremendous discretion that in this and similar provisions was bein,

iven to the administrative officials. Both Senator Simmons an

enator Smoot, on the floor of the Senate, in referring to this par-
ticular provision and to the special assessment provision stated that
it placed more discretion in the administrative officers than any
statute which had ever been enacted.

I call your attention to this for the purpose of showing that this
general language was used advisedly with the thought that tremen-
dous discretion would have to be exercised in administering the
provision, and that that discretion was consciously and purposely
given to the Treasury Department.

But the proposal is now. in 1926, to say by legislation how that
discretion, which was purposely given in 1918, and which applies
only to the years 1918, 1919, and 1920, should have been exercised.

enator Kive. Well, Mr. Gregg, you do nov mean to say, do you,
or convey the inference that where discretion is given and confidence
reposed by the legislative branch of the Government in some execu-
tive branch that that absolves the executive department or branch
from a very careful consideration of the powers granted, and absolves
them from using due and reasonable care to see that the discretion is
not abused or is not exercised in an arbitrary manner and to the dis-
advantage of the Government?

Mr. Greee. No, sir, I do not think that the discretion has ever
been abused. X do not think it had ever been contended that the dis-
cretion has been abused. As Mr. Manson stated this morning, in
construing such an elastic statute, in allowing some $600,000,000 of
claims under such a statute, there has been no evidence whatever of
any fraud or any corruption or any irregularity in the settlement of
any of those cases. What it all comes down to is a matter of differ-
ence of judgment, and I would like—— ‘

Senator Remp of Pennsylvania. Mr. Gregg, may I interrupt you?
_ Mr. Geroa. Yes, sir. AR
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Senator Reep of Pennsylvania. I want to ask you the same ques-
tion that I asked Mr. Manson. The temptation in cases of this mag-
nitude with a force as poorly paid as yours in the bureau, is o%
vious to everybody. Have there been cases of corruption on the part
of these engineers that made these estimates and men vested with
av . hurity under this section?

.. GreGa. So far as the bureau knows in the amortization sec-
tions there have been no such cases. '

Senator Reep of Pennsylvania. That is a very wonderful record,
I am sure.

Mr. Grece. The committee has made a very careful and exhaustive
examination of all of the big cases—— ‘

Senator Reep of Pennsylvania. Well, they have not been looking
for crime particularly, I understand.

Mr. Grece. True, sir; but in a careful examination of a case, any
irregularity would in all probability show up. And of course we,
the bureau, took every step to check and search for any irregularities.

Senator Rrep of Pennsylvania. Well, what is your opinion, re-

rardless of what they have found, or what anybody has found?

"hat is your opinion?

Mr. Grece. I have never seen any evidence whatever of any fraud
or any corruption or any influence in the settlement of these amorti-
zation cases. There have been cases of fraud within the bureau, of
course. When the investigating committee started its hearing we
submitted to the committee a list of the cases in which we had de-
tected fraud and where we had prosecuted, and what had been the
final termination of the matter. None of those involved amortiza-
tion engineers. There is, so far as I know, and so far I have been
able to find, no evidence whatever of any irregularity. And con-
sidering the amount of the claims, I repeat again, some $600,000,000
allowed under that indefinite statute, I think that is quite a tribute
to the personnel of the section.

Senator Jones of New Mexico. Have you ever invesiigated this
amortization section for the purpose of finding out whether or not
there had been? .

Mr. Grege. We have, Senator Jones, some 75 investigators of the
intelligence service who are at work on the entire unit all the time.
No more on the amortization section than on any other section,
but they are working in the entire unit continuously.

Senator King. Do they examine the records?

Mr. Greee. Yes, sir.

Senator Krng. Do they have access to them?

Mr. Grege. Oh, absolutely.

The Cuarman. Mr. Gregg, at this point, and in connection with
the House provision of the 25 per cent limitation on the net income
on account of amortization, Senator Simmons’s report was as follows:

In the paragraph relating to amortization allowances, section 214 (a) 9 aund
section 234 (a) 8 it was feared that the language was not broad enough to
include vessels devoted to war purposes, and provision has therefore been
made for the amortization allowances in the case of vessels constructed or
acquired on or after April 6, 1817, for the transportation of articles or men
contributing to the prosecution of the present war. The clause limiting the

amortization deduction to 25 per cent of the net income has been stricken
out. The amount of amortization allowance to which a taxpayer may he

79044—26—S8
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thoroughly entitled has little or no logical connection with the amount of hig
net income, and as & matter of fact the taxpayer is likely to need the full
allowance most when his net income is small. = - = :

Mr. Grece. One of the first questions which arose in construing
this indefinite language of the statute was as to the nature of the

" amortization allowance and the cases which should be included with-
in its provisions. I should like to stop just a minute to discuss that,
because Mi. Manson went into it in some detail.

. There are, under the regulations of the department, two classes of
‘amortization cases, two types of amortization cases. One is where
a taxpayer during the war period purchased factories, facilities, or
machinery for the production of war materials at a cost which was
materially in excess of the normal cost of the property but continues
to use facilities to full ca{mcity‘ after the war. In that case his
amortization is very simple of calculation. It is merely the dif-
ference between this excessive war cost and the normal postwar cost,
and the provision allows him to write off that excess cost against his
war income.

The other type of case is much more difficult. It is the case where
the taxpayer during the war period acquired facilities to handle his
war business which gave him a greater capacity than he would need
in normal times. In that type of case the postwar replacement cost
on his property may be just as %feat as the cost of it, but he does not
need all of the facilities that he had acquired during the war in
his normal postwar business.

The question arose right after the passage of the act as to whether
allowance in such a case as last stated was proper. Mr. Manson
took the position this morning at the hearing that no amortization

_allowance should ever have been made in that type of case.

Senator Reep of Pennsylvania. No, as I understood him he took
the position that it should not be allowed unless the taxpayer elected
to discontinue the use of those facilities.

Mr. Grece. To scrap them; yes, sir.

Senator Reep of Pennsylvania. Or to leave them idle?

Mr. Grese. Yes; or to discontinue entirely their use. Take .a
specific case. Suppose that prior to the war a taxpayer had 35
machines of a given type. During the war he acquired 35 more to

" take care of his war business. After the war he has a need, say, for
50 machines. His only choice is between scrapping 20 machines and
continuing in use the entire 70. .

Mr. Manson. Noj; he can discard under the law.

Mr. GreGe. But he may instead of discarding or scrapping con-
tinue to use all of those facilities, since he has them on hand, and it
is more economical to use all of them not at full capacity than it is

. for him to use the 50 at full capacity. He may elect to do that, and
. 1f he does, it seems to me quite obvious that he has a war loss which
“should be offset against his war income. He has that excess capacity
as the result of his expansion during the war. I do not thinE that
his election between using it in his business, although it gives him
a capacity greater than he actually needs, and, on the other hand,
scrapping it, should necessarily deprive him of amortization. 0
 But, as I say, Mr. Manson says that that should deprive him of
amortization, and that he figured roughly, I think, that some
- $250,000,000 had been improperly allowed on that basis, And I
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.may point out that his only disagreement with the bureau’s action
arises in cases where the computation is based on value in use rather
than— ‘

Senator Reep of Pennsylvania. Well, Mr. Gregy, I do not under-
stand that he took it quite as you state it, but rather that he found
fault with the calculation of the loss of value of this unneeded

caK:Ixcité. § )

r. Grese. He did that, Senator, but he also stated here, and it

is contained in the report, that there was never any authority for

any allowance for amortization based upon reduced value in use.
genator Erxst, That is correct.

Mr. Grece. Based upon a reduced value in use after the war?

Senator Er~xsr, That is correct,

Mr. Grrge. That is stated in the report, and Mr. Manson stated it
this morning. '

As I say, shortly after the 1918 act was passed thc question as to
whether amortization could be properly allowed in such cases was
raised. Congress under the 1918 act created the Advisory Tax
Board to pass on such questions as this. The board issued the
regulations which were approved by the then commissioner and then
Secretary of the Treasury in 1918, permitting amortization based
upon a decreased value in use, in addition to amortization based
upon a lower replacement cost after the war. In other words. Mr.

anson’s criticism of such allowances is in effect a criticism of the
constructicn of an indefinite statute which has been in force since
1919, and which has received the approval of three commissioners
of internal revenue, three Secretaries of the Treasury. and the old
Advisory Tax Board which was created for the purpose o framing
these regulations and deciding these doubtful points. It seems to
me that at this date to enter into any discussion of such 2 question
on its merits is rather useless labor. It was decided in 1919, the
ruling has been adhered to ever since, and the matter now is a
dead issue. :

Sen?ator Reep of Pensylvania. Now may I interrupt at this
point ‘ ‘

Mr. Grece. Yes, sir,

_ Senator Rrep of Pennsylvania. I was most impressed by what
Mr. Manson said, not as to the injustice of the rule, but as to the
inequality of its application, and if it is correct that it was applied
as you stated, and as thesc three Secretaries have approved it, to the
benefit of the Berwind-White Co. but was denied to the McKeesport
Tin Plate Co., and was applied to the Steel Corporation and was
denied to the Bethlehem Steel, that scems prima facie as a great
injustice. , -

fr. Grroe. Well, the point that I was taking up first, Senator,
was the statement that any deduction based upon value in use was
‘not permissible. ‘ - E '

Senatg)r Reep of Pennsylvania. You are coming to these others,
are you ,

r. Grege. I was coming to the details of the computation later.

Senator Reep of Pennsylvania. All right.

" Mr. Grege. I wanted first to treat the general proposition of
whether any allowance based on value in use 1s permissible,
- *Mr. Ma~so~N. I might clear this thing up.
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Senator Erxst, If you will pardon me just a minute. I would
be glad to have you say just what you want to, but I would like to
have Mr. Gregg proceed along the line he is proceeding, for I want
to hear that view of it fully. :

The CHamryan. Senator, the committee thought that if Mr. Gregg
wanted to ask Mr. Manson any questions he could do so, and we also
extended that same privilege to Mr. Manson to ask any questions of
Mr. Gregg that he wanted. e

Senator Er~st. I just wanted him to finish this statément, and
then have him ask whatever questions he wishes to ask. I have no
objection whatever to his asking any question he wishes.

Mr. Grece. I am glad to answer any questions.

Senator JoxEs of New Mexico. I think Mr. Manson’s inquiry was
right, because the point is right before us now, and if we clear it
up now it will be better all around. .

The Craiyan. All right. , ,

Mr. Mansos. The only thing that I wanted to say was, inasmuch
as the discussion seems to be what my position is, that I can restate
it in a very few words so as to remove any ground for discussing it.
My position is that all of the amortization allowances which have
been made have ignored vital factors of value, that is all of the amor-
tization allowances for loss of use have ignored vital factors of value
which even under Mr. Gregg’s own opinion in the United States
Steel case must be considered. I observed that when you had con-
sidered those, and if you did consider them, that you would not
have anything left. In other words as to loss of value in use, if
the taxpayer had elected to retain the facility in use when he had
the privilege of discarding it. I think I stated that there was very
little difference of opinion between myself and Mr. Gregg as to the
principles that were to be applied here, and I wish to state now
that it you will discard every difference there is between Mr. Gregg
gt]xlld nllyself, that under Mr. Gregg’s own ruling these allowances are
illegal.

r. Grece. The differences, in the application of the formula in
determining value in use I was coming to. The first point that I
wanted to take up was Mr. Manson’s statement this morning, and
I do not think that I misunderstood him, that irrespective of how
it was computed there was never any authority for allowing amor-
tization on the basis of reduced value in use. The report on page
- 168 certainly so states in very clear language.

Mr. Maxsox. Oh, T adhere to that. .

Mr. Greca. Well, that is what I was answering.

Mr. Maxson. My figures are not based on that theory though.

Mr. Guecu, That is what I was answering in showing the past
history of and the reasons for this action.

Senator Ernst. If you ard not through with that I want you to
continue. :

Mr. Grece. That is all I wanted to say on that.

. The CuammanN. Let me see if I can understand your position a
little more definitely. Let us take a case. Suppose the committee
should now decide—not that it has been discussed a moment—but
suppose they did decide that in future amortization, say, of an oil
well, they should agree upon a certain percentage, and not to exceed
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that percentage of amortization each year, what effect would your
Position as to value being the vital question have upon such
egislation?

Mr. Maxsonx, Well, are you talking ahout amortization or
dePletion? .

I'he Cramrmax. Well, T can bring that up now. I wanted first
to ask vou another (clluostion, but I might as well bring it up now.

Mr. MaxsoN. On depletion, do you mean?

The Cmamrman. Yes; on depletion.

Mr. Manson. Let me understand you——

The Cramman. The value, you say, is the vital part of the ques-
tion here of allowance for amortization ?

Mr. MansoN. Yes,

The Cramman. Does it apply now as to depletion the same way
in your opinion?

Mr. MawnsoN. Oh, no; we have got two different questions
entirely. '

The Cramman. I know we have, but I ask you whether in your
opinion it did apply in the same way with depletion as with
amortization ¢

Mr. Manson. No.

The Cuamman. I want to know because this question will come

up later. .
Mr. MansoNn. No; I can not see any relation between the two.
Senator SHorTRGE. Mr. Gregg, your observations of a moment

ago were addressed to the law as you construe it? ‘

Mr. Grrag. Yes. , '
Senator SHorrrIbGE. Now you are proceeding to take up specific
cases, is that right, as to whether you applied the law as you in-

terpreted it? o
Mr. Greee. The first criticism of Mr. Manson that I was answer-

ing was with reference to the allowance of any amortization on the

basis of value i use, and I wanted to point, out in that connection
that it had been done consistently by regulations since 1919, that
it affected only the war years, a.ndy that it seems to me that it is too
late now to go back and tell the department how it should have
exercised discretion in that respect, which was unlimitedly and
advisedly given to it in tii: 1918 act, :

Now, coming to the matier of the application of this law-——

Senator Warson. Let me ask you one question, please, Mr. Gregg.

I do not remember whether you were asked this question in the com-
mittee. As you look over that particular phase of amortization
now do you think that mistakes were made in those allowances?

Mr. Grrge. Mistakes were made in some allowances; yes, sir.

Senator WatsoN. In this particular phase, value in use

Mr. Grege. Not on the general proposition that amortization is
permissible on the basis of a reduced value in use. I think that our
present judgment in the application of that formula for determining

ostwar value in use to particular cases would be better than the
judgment which was exercised some five or six years ago without

the experience and knowledge which we have gained since then by

working on these cases,

]

LY |
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-Senator Rerp of Pennsylvania. But you do not think that the
rule that was established by these three successive administrations
of the Treasury under this general statute was a wrong rule?

Mr. Greci. No, sir; that is why, to illustrate why I thought it
was not a wrong rule, I gave the.example of the machines.

Senator Reen of Pennsylvania. Now, Mr. Gregg, was that rule
criticised during the early part of its life?

Mr. Greca. I have been in the Treasury, Senator Reed, since 1920.
I have never heard any criticism of that ﬁeneral rule whatever. The
rule has stood since then to iy knowledge, to my personal knowl-
edge, and I know from the regulations, since 1919, and I have never
heard any criticism about it.
hSe?ator Jones of New Mexico. Nobody knew what it was, did
they ' :

S};nator Rexp of Pennsylvania. Was the rule public?

Mr. Greae. 1t is a part of the public regulations; yes, sir.

Senator Reep of Pennsylvania. Since when has it been publict

Mr. Grego. Since 1919. I can give you the exact date.

Senator Reep of Pennsylvania. Did everty taxpayer know that
it was there? Of course I know it was there for them to see, but——

Mr., Greag, Well, it was there. There are hundreds of thousands
of copies of the regu]ations that have been distributed. The first
was in a Treasury decision issued April 16, 1919, signed by Daniel
C. Roper, commissioner, and Carter Glass, Secretary of the Treasury.

Senator Ernst. Will you glease give the date?

Mr. Greee. April 16, 1919,

Senator Xine. Do you say that that rule which you say was pro-
mulgated then in the regulations is the same rule which you
announced in your opinion

Mr. Greac. The general proposition is the same. The details of
working out the postwar value in use are not covered in the regula-
tions, and differences of opinion can certainly arise on it.

Senator King. Well, the regulation merely prescribes, does it not,
that there shall be deduction for the value in usef

Mr. Greca. Yes, sir, and that is what I was pointing out. I was
justifying that regulation. Now I am coming to the matter of the
details of its application.

Senator Kine, Have you got that 1919 regulation which you say
was promulgated then?

Mr. Greeg. I haven’t it with me. It is verbatim in the existing
re%l;lations.

nator Ernsr. We had it in our hearings,

Mr. Manson. There is one sentence there which says that: the
value shall be determined in terms of use. 8

Mr. Greca. In terms of present use.

Mr. Manson. Yes.

Mr. Grece. That was the general principle that I was justifying.

Now in the application of that general principle to specific cases .
of course most difficult questions are boun£ to arise. I have hastily
run through the report to see the Eoints which have been criticised
most in the application of the whole amortization section, and I
would just like very briefly to vun over those to show you the diffi-
pulgy, to t:how you that there are certainly two sides to the questions
in dispute.
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The first one that I should like to refer to is the case of the
National Aniline & Chemical Co., which counsel for the inves-
tigating committee referred to this morning, where after April
6, 1917, there was a consolidation of several going concerns. The
new company claimed that it acquired the assets of the old corpora-
tions which were dissolved in that consolidation after April 6, 1917,
and therefore was entitled to amortization. To show you how close
that qlt:xestion is—and I do not mean to say this critically at all—
when I asked Mr. Manson this morning whether he thought his crit-
icism was one of the law or of the action of the Bureau he said he
thought it was one of the action of the Bureau—that we had mis-
construed the law. Not critically, but as indicative of how close
these questions are I would like to point out that about five days ago
when the same question was up in the investigating committee Mr.
Manson was of the opinion that it was a criticism of the Jaw, and
that it was not our fault in construing it.

I think that we properly construed the law, but it is admittedly
a close question as to whether that was such an acquisition as en-
titled the new company to amortization on the theory that the assets
were acquired after April 6, 1917. S

Senator Reep of Pennsylvania. On the general principle that a
tax law is to be construed most favorably toward the taxpayer it
seems to me that the word “acquisition” in the law would cover
such a case, although of course Congress never dreamed of such a
case when it passed it.

Mr. Grece. Congress unguestionably had ne such case in mind,
but analyzing the transaction and applying the statute to it, what
happened was that this new company, which is an entirely separate
and distinct entity from the old companies which were dissolved,
this new company, the taxpayer, acquired the froperties after April
6, 1917, and used them for the production of articles contributing
to the prosecution of the war. I should say that our construction
of the statute in that case was clearly correct, but I pointed it out
to show the closeness of the question. o

Senatlor WarsoN. I understood that they did not furnish any war
material. B .

Mr. Grece. Oh, f'es, the National Aniline & Chemical Co. fur-
nished war material.

Mr. Manson. I did not say that they did not furnish any war ma-
terial, Senator. '

Senator Warson. Oh, I understood you to say that this morning,

Mr. Grece. Now another point that avose in which the action of
the bureau is criticised in the report———m ,

Senator Jones of New Mexico. Now on that basis was amortiza-
tion allowed in that National Aniline & Chemical Co. case? Where
it was a combination of going concerns? S

Mr. Grece. It was allowed on the basis of the value at the date of
che consolidation. ' 1

Senator Reep of Pennsylvania. The question of value in use does
not arise in that case at all. o

Mr. Grece. Mr. Manson made no criticism, as I understood, of the
computation. His criticism was of the allowance at all. :

'
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Senator Suontrinee. What case was that?

CoSenator Jones of New Mexico. The National Aniline & Chemical

..Case. - : .

Senator Rzep of Pennsylvania. They allowed the difference be-
tween cost and replacement. .

Mr. Manson. What they did in that case was this: there were seven
lants consolidated. The seven plants were owned by three dif-
erent corporations. The three (Fiﬂ‘eren,t corporations had a com-

mittee appraise the different plants for the purpose of consolidation.
Now after the war was over they desired to—the truth of the matter
was there were more plants competing in that business than the
business would stand for, and they wanted to scrap.

Senator Jones of New Mexico. Was that the case at the .time of
the consolidation?

Mr. MansoN. Why, I assume that was the purpose of the con-
solidation. Of course during the war there was an abnormal de-
mand for their product, but as soon as the war was over they
abandoned all of these plants, exce]pt one in Buffalo, and xonsoh-
dated the entire business in Buffalo. Thus eliminating a lot of
competing plants. Now at the time they took their amortization
they took the difference between the value that had been placed
upon the going businesses of these plants—

Senator Kina. Paid for in stock.

Mr. Manson. Paid for in stock, and the scrap value of the plants,
Now one criticism we had of that case was that inasmuch as those
plant: Lad been appraised as going concerns when they went into
the consolidation, that they should have been appraised as going
concerns when they were abandoned. -

Senator Reep of Pennsylvaasia. In other words, there -was an
eiement of value which was carried into the Buffalo plant in the
good will of thcse that were scrapped ? o :

Mr, MansoN. Yes. The entire good will of these plants was
amortized, that is about the size of it. .

Senator Kina. You have narrowed it more than I am willing to.
I think that where going concerns form a corporation and transfer
their assets of the corporations and close some of them np, that they
are not entitled to amortization at all, that. they do not come within
the letter or the spirit of the law. I think that it is a fraud upon
the Government when they claim amortization.

Senator Reen of Pennsylvania. It is certainly within the letter
of the law. 4 :

Senator Kinc. I do not think so. I do not think that that is an
acquisition which is contemplated. _ “ :

Mr. Greee. I would like to answer the criticisms of that case
one at & time. The first one, that no amortization was allowable,
it seems to me is answered by the letter of the law which specifies
acquisitions as well as new property built up, property acquired at
the inflated cost as well as property which you have actually built.
Tf Congress desires to exclude properties which had beer in exist-
ence prion to the war there was certainly no reason for using the
word * gcquisition ? in the statute. ,

The second point as to the amount of the allowances; in determin-
ing the value at the time of the organization, we used the appraisals
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which were made at the time and on which an $18,000,000 trans-
action went through between the different parties interested. dealing '
at arm’s length. That I should say is sufficient justitication for
the value which we set up at the time of the organization.

The Cmamrman, Well, would the values have been different if
vou had taken values before the consolidation, or as you took them?

Mr. Grece. Well, we have to take them at the time of the c¢on-
solidation.

The Cuammman. Under the law?

Mr. Grecg. Yes, sir.

The CaairmaN., Of course you think that is lawfully and techni-
cally correct. 'What about the moral side of it?

Mr. Grece. Well, the only peculi_aritﬁr about the case is that they
acquired it for stock. Certainly if they had gome out and gnid
the $18,000,000 in cash for the property there is no question about
it. I ¢u not think the situation is changed when they acquire it
for steck rather than cash.

Mr. Manson. ‘When they abandoned the plaats they did not
abandon the good-will and the going business of the seven plants
which they acquired. All they abanidoned was the physical plants.

Mr. Greae. Certainly, the good will was treated separately. The

hysical properties were appraised at the date of the organization.
Ii’he amortization was based on the basis of the physical properties.
The item of good will was a separate and distinct 1tem.

Senator Rexp of Pennsylvania. Was it separately appraised at
the time of consolidation?

Mr. Grega. I assume so. I do not know. The value at the date
of the. consolidation of the physical property was what was used
as the basis of the amortization. I have not checked over the
appraisals. As a matter of fact this case was not referred to in
the hearings before the committee. It was one of the cases that
was worked on during the summer, and the first time I heard of
the case was when it was brought up in connection with the report.

Senator Kinc. As I understand you then, Mr. Gregg, in a case -
of this kind, of the Aniline Dye Co.’s, they would be allowed amor-
tization, if I were running two or three plants at the same time,
of the same character, and I did not form a mew corporation, if
I had the old corporations and furnished war material I would
not be allowed any amortization for the reason that I had not
acquired it?

r. Greee. That is true.

Senator Kinve., It is manifestly such an injustice there that it
would have comgelled everybody to sell his property or form a
corporation, fraudulent corporation, or a paper corporation in order
to get amortization. And the man who forms the paper corpora-
tion would got amortization, and the man who honestly conducted
his business right along would not Bget it.

Senator Reep of Pennsylvania. Exactly, and I think the fault lies
with us in passing a law so loose.

Senator Kina. I do not think the statute meant that.

. Mr. Grega. May I point out just along that line, that the new
company could get, after reorganization, amortization, whereas if
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the old company had continued in existence it could mnot. But,

showing the fault with the law, I would like to soint out that up -

until the time of the 1924 act a corporation could by reorganizing
ﬁ‘ﬁ; its depletion on the basis of the excess value over cost to it.

exactly comparable situation. Merely by going through a re-
organization it could improve its tax status. That was corrected
for the first time in the 1924 act.

Senator McLean. Suppose there was no combination, but one
single company should purchase the stock of other competing com-
panies and control them, would they be entitled to it? -

Mr. Greca. No, sir; because it was not an acquisition of the
assets, It was only an acquisition of the stock, recognizing the
separate corporate entities.

| he?CnAmnmx. During the war period did they use all these
ants?- '
P Mr. Greae. Yes, sir.

The Cuamryax. During the war period?

Mr. Grece. Yes. ‘

Senator Joxes of New Mexico. They were all being used during
the war and before the war, as I understand. -

The Crammax. I thought if they were not using them before the
war it would be worse than ever.

Senator Kixc. They did not build any new plants.

Senator Reep of Pennsylvania. We are all delaying Mr. Gregg,
I know, but we might as well finish with this. You can not possiﬁly
safy that that was a fraudulent consolidation made to take advantage
of this provision of the law, because the’ consolidation took place at
least a year before the law was passed.

Mr. Grece. The law was not passed until 1919, Senator.

] Slgligtor Reep of Pennsylvania. And the consolidation was made
in .

Senator Jones of New Mexico. I do not think it can be said here
that this was a purchase of those war facilities because of the war,
These facilities were all in operation before the purchase, and they
were turning out just as much stuff before the purchase as after-
wards. So it seems to me that it can not be said that they bought
up these things for the purpose of increasing war facilities. :

Senator Rzep of Pennsylvania. That is not what the act says.

Senator Jones (f New Mexico. I think it is.

Senator Kine. It is for war facilities.

Senator JoNes of New Mexico. That is what it means.

Mr. Grrog. It says assets acquired for the production of articles.

Senator JoNgs of New Mexico. For the production. But they
were already producing. -

Senator McLEeaN, The war was on. '

Mr. Greee. Of course if Congress meant to exclude properties
which before the war were already producing they should net have
used in the statute the word “acquired.” They should have used
the remainder of the statute and left out the word “ acquired.”

Mr. MarnsoN. How could grou get new machinery then if you did
not use the word *“ acquire ¢ '

Mr. Greaa. Well, that would be another case which would be
thrown out, if you left out the word “ acquired.” But at the same
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time, “ acquired ” fits the case of the National Aniline & Chemical
Co. just as well as it does the case of purchased machinery. -

Senator Couzexs. I think that this whole discussion indicates the
value of investigating the Internal Revenue Bureau and the appli-
cation of the laws of Congress. I contend that if Congress had
investigated the application of a case like the Aniline Dye Co. they
would have corrected it long ago. It is obvious it was not the in-
tention that the acquisition of these plants by the Dye Co. meant
that it was to be amortized, and the fact that it has gone on, as the
Solicitor has said, and properly so, without any modification by
Congress since 1918 to 1924 makes it a self-evident fact that the
application of these laws ought to be known by Congress, and they
were not known by Congress until this investigation took place.

The Crammman. Was not the regulation before it; Senator?

Senator Couzens., The regulation says nothing about that.

Senator Kina. No one could tell from a regulation the abuse
of the statute, as evidenced by the case we are now discussing.

The Cuairman. Well, if it had been abused it would have to be
contrary to law and contrary to the regulations, and if they issued
the regulations and they were published, then of course they all
could have seen them, and all ought to have known. And if they
did not issue the regulations, then of course you could not find out,
unless by an investigation, as you say.

Mr. MansoN. You could not tell under the regulations whether a
claim like the Aniline claim was wrong or not. There isn’t any-
thing in the regulations.

MSe(l;tator %hcm) of Pennsylvania. Now, can we not go ahead with
Mr. Greg

The Clﬁumuax. Yes; proceed, Mr. Gregg.

Mr. Grece. That was all I wanted to point out in connection with
the National Aniline & Chemical Co. case.

~ Another question which arose in connection with the administra-

tion of this section of the act, and that is criticized in the report,
arises in cases where the assets to be amortized are owned by a
subsidiary. I will give a specific example, one that was considered
by the committee, because 1t illustrates the point very well. Take
the case of the Standifer Shipbuilding Co., which in 1917 or 1918
built housing facilities to house its employees. It borrowed the
money, as I remember, from the Shipping Board, from some gov-
ernmental agency.

The Cuamrman. The Housing Corporation.

Mr. Grege. Yes, which required that the title to these properties,
money for which was borrowed from the Government, should be
retained in a separate corporation. So the company purchased
these housing facilities and separately incorporated a housing com-
pany to hold title to these properties. If these housing properties
had been owned by the sh‘if uilding company there is no argument
but that the company would have been entitied to amortization on
the facilities. Now the fact that the company has separately incor-
porated these housing facilities at the request of a governmental
agency prevents the corporation from getting amortization. In
some cases before that question was presented to the Solicitor’s .
office amortization was tentatively allowed in such cases. It seems
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to me that the equities of it are so plain, are so obvious that con-
versely from the National Aniline & Chemical Co.; if Congress had
had that case before it would have allowed the amortization. .

That action of the burean which is criticized is now up before the
Board of Tax Appeals, and will be settled when the Standifer case,
which is now pending there, is finally decided. A question, how-
ever, of that sort, with all the equities in the world in favor of the
taxpayer, does not in my opinion afford ground for any criticisin of
the action of the bureau.

Mr. MansoN. Let me ask you this question, Mr. Gregg. Do you
believe that a railroad which is a common carrier engaged in a
general railroad business, but whose stock happens to be owned by
the United States Steel Co., is entitled any rights under this statute
that the Pennsylvania Railroad or the Atchison, Topeka & Santa Fe
Railroad are not entitled to?

Senator Warson. Well, amortization is not permitted to railroads.

Mr. Greea. That question is best answered, Mr. Manson, .. .y
opinion, which holds that neither of them is entitled to amortization.

Mr. Manson. Does not that bring you back to this question that to
be entitled to amortization the taxpayer must produce an article
contributing to the prosecution of the war? Now in connection with
the National Aniline & Chemical Co. settlement, you justify that
settlement upon the ground of the separate corporate entity. Now
if you are going to recognize a separate corporate entity for the
purpose of allowing amortization, why should you not also recognize
a separate corporate entity when that separate corporate entity does
not produce an article contributing to the prosecution of the war?

Senator ReEp of Pennsylvania. I understand that the trouble is
that they have adopted your suggestion and have not allowed amor-
tization. : :

Mr. Manson. Well, I have pointed out here quite a number of
millions of dollars of amortization allowances which have been
granted to corporations that would not have been otherwise
entitled to amortization which were allowed it because their stock.
was owned by corporations that were entitled to amortization.

Myr. Grece. The recent solicitor’s opinion, which is now being used
by the bureau in the settlement of all amortization cases, holds that
amortization in such a case as that is not permissible. I doubt very
seriously its correctness, and I doubt very seriously that we will be
able to sustain it. I wanted to bring out that case to show the
difficulty of the question, and to show another case in contrast to the
National Aniline & Chemical Co. case, where we have been forced
under the statute to reach a result which is against the taxpayer,
which I think is clearly contrary to what Congress would have then
done if they could have foreseen the question and covered it.

Senator WarsoN. What is the decision up to this time in the
Standifer ship case? -

Mr. Greage. It has not been decided yet.

Senator SmorTRIDGE, What is the case? '

Mr. Greee. The Standifer ship case, which company separately
incorporated its housing facilities, and the question is whether they
are entitled to amortization, or whether they are deprived of amorti-
zation because their housing facilities were owned by a subsidiary .
rather than by the parent itself.
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Senator SuorTriIDGE. You hold that they were not entitled to
amortization ¢ - _

Mr. Grege. I hold that they were not entitled to amortization.

Senator SHorTRIMGE. And it is now on appeal before the board?

Mr. Greae. Yes, sir, ,

The policy of the departn .nt which has been most criticised by
the committee probably is in the application of this formula deter-
mining postwar value in use. We are criticized very severely in
certain instances for grouping facilities in defermining postwar
value in use rather than comparing the war capacity with the post-
war use of each individual facility. In other words, in some in-
starces we have grouped the facilities in a given department of a
concern, and compared their war capacity with their postwar use.
We are criticised for not comparing the actual use of each facility
in the postwar period with its war capacity.

In the opinion which, I say, has now been issued for the guidance
of the bureau in amortization cases, it is held that wherever possi-
ble » comparison should be made of the specific facilities, and that
grouping should be done only when comparison of the facilities is
impossible, and the action in grouping facilities should be safe-
guarded in every way possible.

The reasons for the action on that question are these. It is ob-
viously more correct in determining the loss in use to compare the
postwar use of the individual facility with its war capacity. How-
ever, to show the practical difficulties, take the case of the United
States Steel Corporation. That corﬁoration expended during the
war .wo hundred and forty some million dollars in capital expendi-
tures on which it claimed amortization. It was admittedly entitled
to amortization at least based upon postwar replacement cost. It
claimed it also on reduced value in use. The administrative burden
of taking each facility included in that two hundred fifty million, in
round figures, of capital expenditures and comparing the postwar
use of each facility with its war capacity demonstrates, clearly, the
administrative impossibility of such a rule. We have relaxed the
rulle only where it is necessary as a matter of administrative pro-
cednre.

Now summing up the criticisms of amortization and our answer,
I would like to point out first that of the amortization cases amount-
ing to $600,000,000 that have been allowed, counsel for the committee
figures that there are about $139,000,000 still open. I can not ques-
tion or affirm the correctness of those figures. He also stated that he
was in substantial accord with the views expressed in this last opinion,
which opinion is being used as the basis of all amortization settle-
ments at the present time, and as I stated to the investigating com-
mittee, will be used as the basis for the settlement of all cases which
are not finally closed.

It seems to me that the point we come to is this, that we now have
issued, after some eight vears of experience with the statute, a set
of rules which represent our best and latest thought on the subject.
We are going to close all unclosed cases in accordance with that
ruling. With that ruling the committee differs very little, if at all.
Therefore, I do not see anything to be gained by any statutory pro-
vi?ipn: I do not see the necessity for any statutory provision on the
subject.
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The Cuairman. Have you a copy of that ruling that you spoke of ?
Mr. Greeg. I have a copy of it; yes.

The Cramman. Will you put it in the record at this point?

Mr. Greee. I will put it in the record.

(The ruling presented by Mr. Gregg for the record is here printed

- in full, as follows:)

[Section 214(a)9.—Deductions allowed: Amortization. Article 184: Computation of
amortization allowance. Revenue acts of 1918 and 1921, Computation of amortiza-
tion_ allowance. " Solicitor's opinion 138 (C. B. I-1,174), modified and I. T 2,101
(C. B. 111-2,141), ampliied] - :

The opinfon of this office Is requested relative to a number of questions

pertaining to the determination of. the amortization allowance of the M cor-
. poration. : .

The facts are as follows: S

In its orviginal returns the taxpayer claimed mmortization in various amounts
on the different properties of tts subsidiaries. the total amount claimed beiug
181x dollars. This claim ‘was disullowed, and the taxpayer filed u revised

- claim in the total amount of 197x dollars. An investigation of this elaim was
made and a report submitted, in which, after several conferences resulting
in a number of corrections and adjustments on different properties (as shown
in supplemental reports), amortization in the sum of 132x dollars was
recommended. ‘

This amount was based largely upon an eslimate of the taxpayer's pro-
duction during 1922 and 1923, and, as it subsequently developed that actual
production during those yeurs was somewhat larger than estimated, a guestion
arose In the bureau as to whether the awmortization allowance recommended
in the engineers’ report shounld be corrected accordingly.

This matter was discussed in conference on January -—, 1924, and an
agreement was made at that time between the several engineers of the engi-
neering division and the taxpayer’s represeutative that no change should
be made in the engineers’ report. This agreement was concurred in by the
representiatives of the engineering and audit divixions present and by the
taxpayer’s representative, but no formal acceptance of it was ever filed nor
has any assessment letter based on this agreement ever been issued,

Under date of January —, 1925, iastructions were given by the com-
missioner that the report on the taxpayer’s amortization claim be reron-
sidered, using actual preduction figures of 1922 and 1923 and eliminaiing
all allowances recommended on facilities owned by common carriers.

At a hearing on July -, 1925, the taxpayer questioned the authority to
issue the order of January —-, 1925, contending that there had been a final
allowance of its amortization claim prior to March 3, 1921,

In support of its contention the taxpayer refers to certain memoranda of
the conference held on January —, 1924, between various employees of the
engineering division, a conferee, and the representative of the taxpayer. The
first of these memoranda was addressed to the head of the engineering divi-
sion and was signed by the assistant chief of the nonmetals section. three
engineers, and a conferee. It stated in substance that the conference had
been held to determine the advisability of opening the amortization case
of the taxpayer for the purpose of reducing the proposed amortization allow-
ance because of the excess of the taxpayer's actual production for the year
1923 over the production as estimated by the bureau; that it had been agreed
between the conferees that if the case were opened the probabilities were that
the proposal for a reduction in amortization due to increased production by
the taxpayer in 1923 would be offset by the taxpayer's claim that the bureau
had disregarded the company’s large production during the year 1916, which
if rwaken into consideration would have resulted in a material increase in
amortization. : ‘

The second conference memorandum, dated the same day, sct forth in sub-
stance that the purpose of the conference was to discuss facts dealing with the
permanent closing of taxpayer's amortization case; that the taxpayer had
stated that all data pertaining to fts case had been presented and it was satis-
fled to have the case closed on the evidence submitted and the allowance recom-
wended ; that it was agreed that the closing of the taxpayer’s case was subject
to adjustment of the values of certain facilities whiclh were embodied in the

claim of the taxpayer’s subsidiary, the O Company.
'

- Ry
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In further support of its contention, the taxpayer calls attention to the
fact that following the writing of these conference memoranda it was fur-
nished with a supplemental report relative to the O Company, which was
signed by two of the bureau’s engineers and dated January -—, 1924. This
report was marked * final”, and reference was made therein to the conference

‘of January ~—, 1924, Tho conference memoranda above referred to were

transmitted to the taxpayer by a letter dated February -—, 1924, which was
signed in the name of Deputy Commissioner Bright by a chief of section. On
the basis of these documents taxpayer argues that its amortization deduction
was finally allowed.

While the langusage of the conference memoranda above referred to speaks of
the final closing of the amortization case, this language must be considered
from the viewpoint of the persons using it. The memeoranda are evidence of
nothing more than an agreement of certain members of the Income Tax
Unit, and they can not bind the bureau or the commissioner. The engineering
divisior. had no authority to flnally allow a claim for amortization, It was
and is the function of that division to make examinations and reports on
claims for amortization and to submit recommendations as to mmortization
allowances, but such reports are not in any sense the final allowance of the
deduction by the bureau. After the report of the engineer is completed it
is sent to an audit section, where the figures are checked. In many cases a
fleld audit is made. When the audit is completed 1t must be reviewed in a
review section and the proposed allowance subjected to further consideration.
From the review: section the case passes to the head of the division, and in
cases of additional assessments from the head uf the dlvision to the deputy
commissioner, by whom the assessment letter is signed. The procedure of
the bureau whereby returns are forwarded to an audit section after consider-
ation by the engineering division is well known to taxpayers in general, as
evidenced by the chart in the work entitled *“ Income Tax Procedure,” by
R. H. Montgomery (1924 ed,, p. 207).

Under the procedure that existed at the time the alleged final allowance was
made the taxpayer might have appealed to the committee on appeals and re-
view from the action of the income tax unit on its amortization claim. It is
also to be observed that had a refund for more than $50,000 been proposed
for the years involved in the amortization ¢laim the action of the unit would
have been subject to review by this office, with the possible result of a revision
or disallowance of the proposed amortization deduction,

Under such a procedure it is apparent that any agreement made by the
engineering division can net be binding upon those who audit and review the
case. At best such an agreement could mean merely that the case was to be
closed so far as the engineering division was concerned. That the taxpayer
was put upon notice of the limited effect of the agreement of January —, 1924,
is clearly disclosed by a statement which was contained in each of the reports
on the various subsidiaries of the parent corporation. This statement also
appears in the so-called ‘“ final” report of the engineers on the O Company,
dated January —, 1924, on which much reliance is placed by the taxpayer.
The statement referred to reads as follows:

“he costs und contractual amortization are subject to check by the auditor
or revenue agent assigned to the fleld investigation of this case.”

1t is obvious from this statement, which was contained in the report on each
of the subsidiary companies invelved. that the report was in no sense a finat
allowance, but was subject to check and further investigation. Furthermore,
each report of the engineers is made in the form of a recommendation for an
allowance and not in the form of a final allowance, the language used being:

“Jt is recommended that (name) be allowed amortization in the sum of
$——— on property costs indicated above.”

These statements show clearly that the report was simply a recommendation
of the engineering division as to the amortization allowance which was yet to
bedma;lde,k and that the recommendation was subject to further consideration
and check.

As a matter of fact, there has never been a complete audit of this taxpayer’s
case, to soy nothing of a review of the audit or the sending out of notice of a
proposed assessment. The action so far taken has merely been that of the
engineering dlvision, supplemented by a partial field audit of the taxpayer's
return. The recommendation of the engineering division has never been acted
upon by any official of the bureau having authority to allow an amortization
deduetion. In view of the actual facts of the case, of which the taxpayer had
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ample means of knowledge, there is no foundation for the assertion that there
was a * final” allowance of an amortization deduction to this taxpayer.

As has been stated, the taxpayer's original claim for amortization was dis-
allowed. Assuming that such disallowance was a determination by the
commissioner, the question arises as to the authority of the commissioner to
redel'm;n:llne the taxpayer's amortization allowance under the circumstances
presented. .

Section 234(a)8 of the revenue act of 1918 provides in part that— X

“At any time within three yeurs after the termination of the present war,
the commissioner may, and at the request ¢f the taxpayer shall, reexamine
the return, and if he then finds as a result of an appraisal or from other

" evidence that the deduction originally allowed was fncorrect, the taxes Im-
posed by this title and by Title III for the year or years affected shall be
redetermined; and the amount of tax due upon such redetermination, if any,
shalt be paid upon notice and demand by the collector, or the amount of
tax overpaid. if any, shall be credited or refunded to the taxpayer in accord-
ance with the provisions of section 252 * * =

A similar provision is contained in the revenue act of 1921, the principal
difference being that the words “at any time hefore March 3, 1024, are
substituted for the words “at any time within three years after the termina-
tion of the present war.” This difference, however, 18 not materlatl, since the
termination of the war was fixed by congressional resolution as March 3,
1921, and three years after that date was March 3, 1924,

from the foregoing language the inference is clear that March 3, 1924, was
not the final date when the commissioner’s redetermination was required
to be completed, but was intended as the date before which the request by the
taxpayer should be made or the reexamination of the return by the bureau
must be begun. To hold otherwise would bring about the result that the
taxpayer could request a reexamination of the return on March 2, 1924,
and the commissioner would be compelled to miake & redetermination of (he
tax on the same day. This, of course, would be a physical impossibility, and
that such was not the intention of Congress is clearly indicated by the third
proviso of section 250(d) of the revenue act of 1921, which reads as follows:

“ Provided further, That In cases coming within the scope of paragraph
(1) of subdivision (a) of section 214, or of paragraph (8) of subdivision (a) of
section 234, or in cases of final settlement of loszes and other deductions
tentatively alloived by the comnmissioner pending a determination of the exact
amount deductible, the amount of tax or deficiency in tax due may be deter-
mined, assessed, and collected at any time; * *o*

In the instant case the taxpayer made a request for the reexamination and
redetermination of its amortization deduetion before March 3, 1924, Its re-
vised claim was filed and partially examined long prior to that date. How-
ever, on March 8, 1924, there had been no redetermination or allowance of the
deduction claimed; there was merely a recommendation from the engineering
division as to the amount allowable. This recommendation showed on its face
that it was subject to revision, and the faet that it was in no sense final was
apparenft from the well-established procedure of the bureau. 7Therefore, on
March 8, 1924, and at the present time the amortization deduction was and is
in the process of redetermination. There i3 no limitatfon upon the time with-
in which this redetermination, which was begun within the statutory period,
may he made. but if a deficiency in tax results from the redetermination such
deficlency must be assessed within the time prescribed in sections 277 and 278
of the revenue act of 1924,

It is assertad that the bureau now has no authority te make a redetermina-
tion of the amortization becnuse, by Section 1100 of the revenue act of 1924,
Title II of the revenue act of 1021, relating to the income tax. is specifically
repenled and all discretionary authority over deductions for amortization has
been taken away from the commissioner.

This assertion does not take into consideration the provisions of section 1100
(b) of the revenue act of 1924, which are as follows:

“The parts of the revenue act of 1921 which are repealed by this act shall
(except as provided in sections 280 and 316 and except as otherwise specifically
provided in this act) remain in force for the assessment, and collection of all
taxes fmposed by such act, and for the assessment, imposition, and collection
of all interest, penalties, or forfeitures which have accrued or may acrrite in
relation to any such taxes, and for the assessment and collection, to the extent
provided in the revenue act of 1921, of all taxes imposed by prior income. war-
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profits, or excess-profits tax acts, and for the assessment, imposition, and col-
lection of all interest, penalties, or forfeitures which have accrued or may
actrue in relation to any such taxes. In the case of any tax imposed by any
part of the revenne act of 1921 repealed by this act, if there is a tax imposed
by this act in lieu thcreof, the provision imposing such tax shall remain in
force until the corresponding tax under this act takes effect under the provi-
sions of this act.” .

Similar provisions are contained in section 1400 (b) of the revenuc act of
1921, saving the substantive provisions of the revenue act of 1918,

Section 280 of the revenue act of 1924, to which reference is made in section
1100 (b), above quoted, provides that:

“If after the enactment of this act the commissioner determines that any
assessment should be made in respect of any income, war-profits, or excess-
profits tax imposed by the revenue act of 1921, or by any such act as amended,
the amount which should be assessed (whether as deficiency or as interest,
penalty, or other addition to the tax) shall be computed as if this act had
not been enacted, but the amount so computed shall be assessed, collected, and
paid in the same manner and subject to the same provisions and limitations
(including the provisions in case of delinquency in payment after notice and
demand) as in the case of the taxes imposed by this title, except as otherwise
provided in section 277.”

It is thus appareut that all of the substantive provisions of the prior laws
relating to amortization deductions, i. e., those dealing with the right to the
deduction and assertion of such right, have been preserved under the present
act and that merely procedural provisions, those dealing with the assessment,
collection, and payment of the tax, have been superseded by the present act.

In a memorandum from the Income Tax Unit under date of May —, 1925,
information is requested as to whether the reconsideration of the claim
should be restricted to the features specifically mentioned in the order of
January —, 1925, or whether the reconsideration of the claim should be made
on the basis of the rulings and regulations now in effect.

Since there has never been an allowance of amertization in this case, and
a8 the claim is still under consideration, it is the opinion of this office that
the claim should be examined and the allowance determined in accordance
with the existing inierpretations of the law.

It is argued by the taxpayer that because of a statement made in 1921 by
the then head of the amortization section of the Income Tax Unit that certain
facilities, including the common-carrier railroads of the taxpayer, were sub-
Ject to amortization, this statement and its acceptance by the taxpayer, con-
stituted an agreement which is now binding upon the commissioner. Suffice
it to say that the chief of the amortization section had no authority to make
such an agreement, and the commissioner is not now bound to adhere to his
views as to what is allowable under the law for amortization deductions.

The taxpayer asserts the right in the case of a reconsideration to claim
additional amortization deductions for facilities previcusly examined as well
ais iadditlonal deductions for facilities which were not included in its revised
clain.

In view of the fact that there has been no redetermination of the taxpayer's
allowance and as the case is still under consideration by the bureau there ap-
pears to be no good reason why the taxpayer should not now be permitted to
show that it is entitled to additional amounts of amortization on any facilities
and upon any basis that it desires to present, provided such basis is recognized
by the regulations of the bureau and the rulings thereunder. Under the
language of scction 234 (a) 8 of the revenue acts of 1918 and 1921, heretofore
quoted, it was only necessary for the taxpayer to request the redetermination of
its amortization allowance prior to March 3, 1924, and it then became the duty
of the commissioner to make such redetermination. There is nothing in the
statute which requires the basis of the allowance to remain unchanged or which
reqnires that the facilities on which the allowance is predicated should re-
main the same. What is to be redetermined is the taxpayer’s allowance for
amortization, not merely the accuracy of the claim which the taxpayer has pre-
sented. The statute reads: .

“w & » the commissioner may, and at the request of the taxpayer shall,
reexamine the return and if he then finds as @ result of an appraisal or from
other evidcnoe that the deduction originally allowed was incorrect the taxes
¢ & * ghall be redetermined, etc.”
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. It appears clear from the language in ltalics that the reexamination and
redetermination was not intended to be limited to the facts set up in the tax-
payer's claim, but that * other evidence” could also he considered. There is
no reason why the taxpayer should not present such * other evidence” as it
is able to procure prior to a redetermination of ity allowance. It is to be borne
in mind that the present ruling applies only in a case where request for re-
determination is made by the taxpayer prior to March 3, 1924, and one in which
a redetermination of the allowance has not been made by the bureau. The
views herein expressed are in conflict with some of the langange used in
solicitor’s opinion 188 (C. B. I-1, 174). which Is modified accordingly.

. In the unit’s memorandum of May ---, 1925, 16 questiony are submitted for
the opinion of this office. The questions and their answers are as follows:

1. In the report of the engineers, amortization was recommended upon a
numher of facilitles, such as housing projects, that are owned by subsidiary
corporations which did not themselves engage in the production of any article
contributing to the prosecution of the war (for example, amortization was
recommended in the case of the P Land Co. o a housing project constructed
and maintained by it for the employees of another subsidiary, the Q Ship-
building Co.). In the reconsideration of this case under present rulings, should
these recommendations be sustained?

2. Amortization was also recommended in several instances upon facilitles
owned by one corporation but leased to and operated by another subsidiary.
As an example of this, amortization was recommended upon a plant which is
owned by the R Co. but leased to and operated by the 8§ Co. Is amortiza-
tion properly allowable on such facilities under present rulings?

In the opinion of this office a taxpayer which was not engaged in the
actual production of articles coutributing to the prosecution of the war is
not entitled to amortization. This i3 in accord with the previous rulings of
this office. No allowance should therefore be made in the cases ahove cited.

3. Article 184(2), Regulations 62, provides that value in use is to be “not
greater than the estimated cost of replacement under normal postwar condi-
tions.” In the previous consideration of this case the allowances recom-
mended on the basis of postwar replacement costs were computed in accord-
ance with the ratios prescribe¢ fn Treasury Decision 3333 (C. B. I-1.178)
for computing tentative allowances for amortization. If these ratios are now
disregarded, as it appears should be done in the redetermination of amor-
tization claims, should the average prices of labor and materials during the
period from March 8, 1921, to March 3. 1924, he taken, under the law and
the regulations, as indicative of replacement cost * under normal postwar
conditions,” or should the prices existing at the end of that period be so
taken; or shonld prices subsequent to that date. and now known, be given
consideration?

Inasmuch as the revenue acts of 1918 and 1921 fix March 3, 1924, as the time
limit within which a redetermination of an amortization deduction must
have been demanded by a taxpayer, it was evidently the view of Congress that
the postwar period for amortization purposes would end on that date. The
final date of the ending of the war was fixed by congressional resolution as
March 3, 1921, The postwar perlod for amortization purposes was. there-
fore, from March 3, 1921, to March 3, 1924, However it is well recognized
that the year 1921 was, in most industries. a perlod of severe depression,
following the Inflationary boom of 1919 and 1920, and it is apparent that
statistics on costs of facilities during that year may not he indicative of
the normal cost of these facilities. It Is to he presumed that the further away
from the war perfod and from the subsequent periods of inflation and depres-
ston the costs are considered the more nearly normal are such costs likely to
be. This presumption may not be true In all cases, but it is the opinion of
this office that as a general rule the prices for determining postwar replace-
ment costs should be taken as near to March 3, 1924, as is practicable, having
in mind the selectlon of a time within the period March 3, 1921, to March 3,
1024, when the prices to be decided upon are mot affected by abnormal con-
ditlons but sare nearest normal.

4, In the determination of the amortization allowable on the several facili-
ties comprising an entire plant or project, should the allowance made be based
upon the postwar replacement cost of the entire plant or project, or should
consideration be given the postwazr replacement cost of individual items, even
though the replacement cost of the entire project la greater than actual cost?
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Amortization allowances made on the baxiy of postwar replacement costs
shounld in all cases be computed ot veplacement costs of complete units, An
allowance, for instance, should not be made on the hasls of replacement costs
of part of a bhuilding, hut should be based on the cost of the entire building
as completed. However, allowance may be made on the replacement costs of
the machinery and equipment of a building or even complete individual units
of such machinery and equipment. without regard to the cost of the building
or the cost of other units of machinery and equipment on which no allowance
on the basis of replacement coxts is claimed. The amortization allowable on
any complete unit on the basis of replacement cost should not he decreased by
the fact that the replacement cost of other units in the taxpayer's claim may
be greater than actual cost.

0. Article 184(2), Regulations 62, providex that the value in uve of amortized
facitities is to be not greater than postwar replacement cost. Value in use,
from an engineering viewpoint. may depend upon the amount of use recelved
as compared with capacity, or upon replacement cost. or upon hoth of these
factors, Should article 184(2) be interpreted as meaning that if value in use
as shown by relative production and capacity is less than replacement cost,
no consideration should be given replacement cost; or should consideration be
gziven hoth excess capacity and postwar replacement cost, in the determina-
tio. of amortization allowance? (For example. a taxpayer during the war
perival installed 50 machines at a cost of %100 each. and his postwar business
only requires 30 of these machinex, which can he replaced at a normal post-
war cost of $80 each.  All of the §0 machines are used more or less and their
vialue in use is estimated. on the basiy of production, at 60 per cent of cost.
Should that percentage be applied to the original cost of the machines, or to
thelr postwar replacement cost, in computing the amortization allowable?)

The value in use of amortized facilitie: to the taxpayer in its going
business in the case of individual items is in geuneral best reflected by the
deprecinted normal postwar cost of similar facllities of the proper size or
capaeity for meeting the requirements of the taxpayer's postwar commer-
ciat business during and for the term of years the facility under consid-
eration may reasonably be expected to function efllciently. Ilowever, the
preceding should apply only to the fixing of values in use of individual units
or item of equipment. In all cases of where values in use are based upon
the application of average percentages to groups of facilitlies in any one plant
or department of a business in accordance with the method hereinafter
deseribed, such values should be computed by the application of these per-
centages to the original cost of the facilities and not to their estimated post-
war replacement cost. It is evident that the ratios between the cost and
capacity of different items may vary widely and such variation would prevent
an accurate determination of the values of the miscellaneous ftems comprising
such groups. Both excess capacity and lower postwar replacement cost can
be given consideration on the same facility only in the case of individual
itmn‘s' 'u"l]nerln the postwar cost of a similar facility of the proper size is definitely
establis .

6. Article 184(2), Regulation 62, provides that the value in uze of amortized
facilities shall not be less than their sale or salvage value, and article 184(1)
provides that in the case of property sold or discarded there shall be added
to the sule price or salvage value a reasonable allowance for depreciation, in
case the property has been used in the taxpayer’s business prior to its sale
or diseard and subseguent to the close of the amortization period. If items
receiving only a small amount of use are found to have a value in use of less
than salvage value, and the amortization allowance Is baved upon snlvage
value in accordance with article 184(2), should a reasonable allowance for
depreciation he added to the salvage value for the use given such facilities
as in the case of ftems actually discarded or sold?

U'nder the conditions mentioned the addition of a reasonable allowance for
depreciation appears to be consistent with the similar deduction provided for
by articles 184(1) and 188 of Regulations 62,

7. Under the provisions of article 184(1) and article 188 of Regulations 62,
in the determination of the amortization properly allowable on facilities which
have been rold, and as to which the allowance is to be based on the difference
between cost and actual sale price, should the sale price he considered as:
the gross amount received, or should expenses, such as for advertising, com-
missions, cratingg, and packing, or other similar items, which were necessarily
incurred in making the sale and are directly attributable to the sale of the

I |
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amortized facllities, be deducted from the gross amount received and the net
amount remaining be considered as the sale price?

The expenses of making the sale, such as for advertising, commissions,
crating, packing, and similar items, may be deducted from the gross amount
received if the expenses can be definitely established as resulting from the sale;
otherwise they may not be deducted from the gross sale price.

8. In view of the specific reference to the date of March 3, 1024, in the two
articles referred to in the previons question, should any consideration now be
given sales, abandonments, or the restoration to use of any amortized facilities
that were made subsequent to Mavch 3, 1924, or should present determina-
tions and redeterminations he based upon facts that were known or coyld have
been ascertained on that date?

Article 14 (1) of reguiations 62 provides:

“In the case of property which has been sold or permanently discarded, or
which will be sold or permanently discarded before March 3, 1924, the value
shall be the actual sale price, ete.”

Article 188 provides:

*“In the case of the bona fide sale of amortized property before March 3,
1924, the sale price thereof will be considered as reflecting the correctness or
incorrectness of the amortization allowance made, due uallowance being mnade
for depreciation sustained since the close of the amortization period.”

In view of these specific provisions of the regulations and of the provisions
of the law heretofore discussed under question 3, it is the opinion of this
office that present determinations should be bared upon facts that were known
and could have been ascertained on March 3, 1924, and not on facts learned
subsequent to that date.

9. In the determination of values in use, should the period March 3, 1921,
to March 3, 1924, be taken as indicative of normal postwar conditions, or
should conditions either prior or subsequent to that period be given
consideration? -

As stated in the answer to question 3, inasmuch as the revenue acts of 1918
and 1921 fix March 3, 1924, ax the time Hmit within which a redetermination
of an amortization deduction must have becn demanded by a taxpayer, it was
evidently the view of Congress that the postwar period for amortization pur-
poses would end on that date. Since the final date for the ending of the
war was flxed by congressional resolution as March 3, 1921, the postwar
period for amortization purposes began on March 3, 1921, and ended on March
3. 1024. It is clear that the value in use of a facility does not depend upon
the use to which it is put on any given day, but should be arrived at by a
constderation of the use of the facility over a period of time. It Is therefore
the opinion of this office that as a genecral rule the average use given to g
facilily over the period from March 3, 1021, to March 3, 1924, iz indicative
of the value in use of such facility, However, where evidence exists that any
one of these years, such, for instance, as the year 1921, is manifestly not indi-
cative of normal postwar conditions, the use of the facllity during such year
;mli{y be disregarded and the average of the remainder of the period may be

aken.

10. Article 182, regulations 62, provides that “the allowance for fmortiza-
tion shall be inclusive of all depreciation during the amortization period on
property subject to amortization.” Should this provision be interpreted as
meaning that the amortization allowance is to be in lieu of depreciation and
that no depreclation is to be allowed on facilities on which amortization is
allowed; or that such devpreciation as is properly allowable on amortized
facllities is to be added to and included in the amortization allowance?

It is the opinion of this office that under article 182, regulations 62, the amor-
tization allowance is to be in lieu of depreciation, and if depreciation is
greater than amortization, then depreciaticn alone should be allowed. This
view, however, is not to be understood as affecting that part of article 154(2)
providing that the vaiue in use is not to be greater than * the estimated cost
of replacement under normal postwar conditions less depreciation and
depletion.”

11, In the reconsideration of the taxpayer's amortization claim shouid the
amortization allowance be limited to the ftems included in the claim as filed,
and to the amounts claimed on those items, and to the bases on which thuse
amounts were.claimed, or should allowances now be made, if found justifiable,
on facilities previously supposed to be not amertizable and for that reason
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not included in the taxpayer’s claim, but which as a result of subsequent
rulings are now considered amortizable?

This question has already been answered in the general discussion just prior
to the consideration of question 1. :

12, Under article 185, Regulations 62, should the end of a taxpayer's amorti-
zation period be placed at the date on which the larger part of its war work
was completed, or should the “ date of cessation of operation as a war facility ”
be placed at the final date of completion of all war work?

Under the above-cited regulations a taxpayer’s amortization ailowance is
apportioned over the period frem January 1, 1918, to the date of the cessation
of operations as a war facility. The latter date need not necessarily be the
exact date on which the final act of completion of any or all of the taxpayer’s
war contracts was performed, but should be placed at such date as will include
all manufacturing operations of any reasonable magnitude as compared with
the total volume of taxpayer’s production. In this connection it should be
particularly borne in mind that the fixing of a date as the end of the taxpayer's
amortization is claimed, which replaced similar pre-war units that were at that
mean that amortization is allowable upon any or all of the expenditures made
prior to that date. This question depends upon whether the facilities acquired
after 1918 were acquired for war work or for commercial purposes.

13. In the case of facilitles acquired during the war perlod and on which
amortization is claimed, which replaced similar pre-war units that were at that
time partly or wholly worn out or were inadequate for the production required,
or which had been destroyed by fire, flood, or other accident, if it is satis-
factorily proven that the amortized facilities were used in the produaction of
articles contributing to the prosecution of the war, should the question of
whether the amortized facilities were for war vork, or were acquired to replace
prewar commercial facilities be given consideation, and if the facilitles in
question are considered properly amortizable, should the amount of the allow-
ance be decreased either because of the capacity or of the book value of the
pre-war units that were replaced? :

The fact that a facility replaced a similar unit which was in operation dur-
ing the pre-war period, but which became obsolete or which had been destroyed,
does not alter the fact that the taxpayer may have installed the new facility for
the production of articles contributing to the prosecution of the war and that
the cost of Installation or acquisition may have greatly exceeded the cost of
replacing the same facility in the postwar period. Prior to the acquisition of
the new facility the texpuyer had the option of replacing the facility and con-
tinuing with the work of producing war article or of discontinuing the work of
production and not replacing the facility until the postwar business outlook be-
came more certaln and until lower replacement costs prevail, If he chose the
former alternative, he would appear to be entitled to amortization. It is there-
fore the view of this office that in cases where facllities, acquired during the war
period and on which amortization 13 claimed, are found to have replaced similar
pre-wir units that were at that time partly or wholly <won out or obsolete or
which had been destroyed by fire, flood, or other accident, if it is satisfactorily
established that the new facilities were constructed or acquired for the produc-
tion of articles contributing to the prosecution of the war, their entire cost
should be considered properly subject to amortization on the same basis as 1f no
previous units had existed.

14. In the case of facilities commenced prior to the end of the taxpayer’s
amortization period and completed after that date, if it is found that such
facilitles were in fact commenced because of the requirements of the taxpayer’s
war work, and are, therefore, properly amortizable, but thiat the construction of
the project had not advanced to a state such that its completion should be con-
stdered an economic necessity, should the amortization allowance be limited to
the loss suffered on that part of the cost incurred prior to the end of the amor-
tization period, or should it be limited by (@) the loss (including actual com-
mitments) that would have occurred if consiruction had been discontinued or
(b) the actual loss that has occurred through completion and operation of the
facility, whichever s greater?

In cases where the taxpayer had not carried its facilitles to such a degree
of completion that it would have been an economlic waste to leave them un-
completed or where amounts had not been actually paid@ out or work had not
progressed to such a state ‘that good business judgment required carrying
the contract to completion, it is the opinion of this office that the amortization
allowance should be limited to (@) the loss that would have occurred f con-
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struction had been discontinued on November 11, 1918 (Including the loss
arising from enforceable contractural obligations existing ou that date), or
(b) the actual loss that has occurred through completion and operation of the
facility, whichever I8 less, In I T. 2101 (C. B, I111-2,141) it was held that the
amortization allowance in such a c¢ase should not be greater than the amount
the taxpayer would have had to pay Rad he decided to cancel the contract. The
method sugrested tn question 14 might result in a greater allowance than that
specified in 1. T. 2101 and is therefore uot believed to be proper.

18. In the case of facilitiex for the production of articles contributing to the
prosecution of the war which at the date of the signing of the armistice were
in the course of construction but were not intended for the compld.ion of any
war contracts previously entered into, should the amortization allowance be
vigidly based on expenditures and commitments as of that date; or in view
of the conditions then existing and the question of whether a taxpayer under
those conditions could have been reasonably expected to instantly decide
whether to continue or abandon such construction, should the amortization
allowance on such uncompleted facilities be based upon expenditures and com-
mitments as of December 31, 19187

In view of the uncertain conditlons existing immediately subsequent to the
siguing of the armistice on November 11, 1918, and In view of the fact that a
taxpayer under those conditions could not reasonably have been expected to
decide Immediately whether to continue or abandon the construction or instal-
lation of a facility commenced prior to that date, amortization should be
allowed on expenditures made prior to December 81, 1018, However, this
should not apply in the case of contracts entered Into or expenditures made
for entirely new facilities commenced after November 11, 1918, except where
such faciltties are shown to have been necessary for carrying out uncompleted
war contracts or subcontracts of the taxpayer. Where car contracts entered
into by a taxpayer prior to November 11, 1018, were not completed untfl after
that date, careful scrutiny should Le given all subsequent expenditures and
amortization should be allowed on facilities subsequently acquired only with
respect to such items as are satisfactorily proven to have been necessary for
the earrying out of the taxpayer's war contracts. Expenditures made for the
purpose of restoring the taxpayer's plant to the condition necessary for carrying
on postwar normal business are not subject to amortization.

16, In the previous consideration of the taxpayer's claim in the instunt case
the method followed by the engineers in fixing the value in use of omortized
facilities was based on the relative capacity and production of the taxpayer's
combined plants, Values of the individual plants winder postwar conditions have
admittedly been widely different from that of the average of all plants com-
bined. Upon the reconsideration of this claim, should the method for fixing the
postwar values of the amortized facilities at each plant be based upon the
capacity and production of all plants combined as previously computed, or upon
;:he g:'xi)gclty and production of the individual plant at which such facllities are
oca ' .

1. T. 2101, supra, states among other things that:

* In determining the value in use for the purpose of amort/zation deduection,
it is necessary to determine such value as to the specific fecilities erected or
acquired for production of articles contributing to the prosecution of the war,
and in doing so 1t must be determined, first, whether the specific facllities are
being used to their full normal capacity, and, second, whether such eapacity

is needed for the postwar business.” .
It {3 realized by this office that in many cases # is impracticable, because

of the exceedingly large number of facilities invo'ves: and because of the ab-
sence of proper records as to such facilities, to make an examination and com-
parison of each specific facility ; but such examination should be made wherever
practical. The more often the examination and comparison car be made of
fndividual factlities the more nearly accurate will be the determination of
value in use. Where the examination of the individual facilties is not practi-
cableé the examination should be made by groups of machines or by departments
of the business in accordance with the foliowing general method: :

In cases where values in use are based upon departmental or plant production,
a sufficlently detailed analysis of the operation of the department or plant
should be made to show that the assigned residual values correctly reflect the
true average value in use of all amortized facilities of the department or plant,
and if any items are found to have individual values distinctly different from
that of the department or plant, the values of such items should be determined
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separately. Particular attention should be given to such items as may reason-
ably be considered to be indispensable in the operation of the plant, even
though only occasionally used, and if it is found that the taxpayer's normal
business, regardless of its actual volume, requires such faciMtles, no amortiza-
tioxtl should be alowed on such items except on the basis of lower replacement
costs, '

Where the amortized facllities are in postwar use in connection with simflar
prewar units, if records are obtainable of the actual amount of use given to
each of the groups, the value in use of the amortizable items should be based
upon the actual amount of use received by them. If such records are not avail-
able, and the value of the amortizable items has to be based on the total
amount of use given both groups combined, a decision should be reached as to
whether the amortizable items are in better condition or capable of more
economical operatfon to such a degree that their value in use is greater than
that of the older prewar units, angd if such is found to be the case their vaiue in
use should be ascertained accordingly. If, on the other hang, it is satisfactorily
proven that the taxpayer has ample prewar facilities for all of its postwar
commercial requirements of equal efficiency to those acquired for war work,
consideration should be glven this factor In ascertaining the value in use of the
amortized facilities. In all such cases the extent to which facllities are in use
shall be constdered substantial proof that the value of their use is in direct pro-
portion to the amount of use given them unless it is definitely established that
such use has a lower or higher value by reason of the peculiar conditions in the
individual cases.

In computing the percentage that postwar preduction Lears to capacity, care
should be exercised to ascertain the normul capacity of the facflity as equipped
and operated during the war period and for continuous operation over a term
of subsequent years, The best evidence of this is actual production. It should
ordinarily be assumed that all facilities used in war work during 1918 were
operated to capacity during that year and no greater capacity should be
accepted for any facility than is proven by its 1918 production, if in operation
in that year, unless such grenter capacity is definitely proven, If the facility
wag completed too late to be placed in full operation in 1918, its actual capacity
should be satisfoctovily established Ly luter production, and rated capacities
should be accepted only in such cases where it can be proven that capacity
production has never heen obtained and where such rated capacities are prop-
erly substaniiated. If the nature of the business is such that in normal times
an excess of capacity over produetion is required to meet the demands of the
business, that fact should be taken into consideration in ascertaining the post-
war capacity required by the business and in ascertaining whether or not
there has been a loss of useful value. . ‘

: < A. W, GrEag,

Solicitor of Internal Revenue.

Senator WarsoN. I would like to have you call attention to the
difference in the application of the rule in the different instances
that have been cited here, like the Bethlehem Steel and the United
States Steel.

Mr. Greso, Yes. The United States Steel case has not been set-
tled yet. The general rules for this settlement have been laid down.
The Bethlehem Steel case was never considered by the committee,
and I do not know the decision. All I know is that neither has been
finally settled. So I am not in a position to compare the results
in two cases neither of which have been settled.

Senator WabswortH. How about the McKeesport Tin Plate and
the Berwind-White cases? ‘ ‘

Mr. Grece. The Berwind-White case was discussed in committee,
and ‘I am quite familiar with it. The McKeesport Tin Plate case
was not discussed in committee, and the first time I saw anything
about it was in the report, and I am not familiar with it.

I can take up the Berwind-White case and discuss its points, and
show the reasons for the department’s actions in that case, and I
think I can show that its facts were so peculiar that no other case
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can be compared with it without a very careful examination of the
facts to see if they are at all comparable. ‘ ‘

“Senator CouzeNs. May I ask you at that point, Mr. Gregg, if
there was any difficulty in determining the actual facilities amf the
averaging of them in his case?
© Mr. Grece. In which case, sir? :

‘Senator Couzens. The Berwind-White. A while ago you pointed
out to the committee the difficulties of arriving at amortization on
specific facilities purchased for war purposes, and that you had to
as a matter of practical application group them all.

Mur. Grece. Yes, sir.

Senator Couzens. I ask you if that difficulty existed in the Ber-
wind-White case?

Mr. Grede. I did not. You had one facility in the Berwind-White
case. You did not have a matter of $250,000,000 of capital expendi-
tures, and a great manﬁ types of expenditures..

-Senator Couzens. That 18 the point I want to bring out. And
yet theé were frouped? '

Mr. Grega. I do not think they were grouped. Would the com-
mittee like for me to take up the case of the Berwind-White Co.
and discuss it? ‘

Senator WarsoN. Yes.

Mr. Grege. You remember I discussed the Berwind-White case
when the matter of the extension of the investigating committee
was before this committee. I am a little hazy now in my recollection,
but I think I can state the facts correctly. As I recall, the Berwind-
White Company had a capacity, prewar capaciti of approximately
9,000 kilowatts. During the war period to take care of its war
load it bought new facilities which increased its capacity to ap-

roximately 19,000 kilowatts. In the postwar period it had a need

or, 25 I remember it, 10,000 kilowatts.

The Cramman, Additional ‘

Mr. Greeo. No, sir. That was the total need. So we said that
the acquisition during the war of the 10,000 additional kilowatts
was a part of the war expenditure which should be writien off
against war income. And we allowed amortization on that facility
of ten thousand nineteen thousandths of the war cost.

Two points are raised in objection to that. First, that this oid
pre-war plan was abandoned after the war, and second, that a new
plant of an additional capacity of 10,000 kilowatts was acquired after
the war, going to show that the postwar need was as great as the
war need. As a matter of fact, after the wvar period the company,
having both the old plant and the new plant on hand, retained fires
und;{)rl t&g boilers in the old plant to have reserve to take care of its

eak load. ‘ '
P Right after the war period they had an opportunity to purchase
a new plant of a capacity of 10,000 kilowatts, at approximately 50

er cent of the normal cost, due to the postwar depression. There-

ore, having this ogportunitg to buy this additional plant at such
a cheap figure, and to avoid carrying fires under two boilers, as
they would have had to do if they had retained the old plant,
although if they acquired the new plant they could use the fire
under only one boiler, for economy of operation they purchased
the new facility and discarded the old.
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The department went very carefully into that case. .After the
committee brought it up we had one of our men whom we -con-
sidered one of our best engineers go into it again to see whether
on its own peculiar facts, and it does have quite peculiar facts,
the allowance had been proper. After the most thorough considera-
tion we determined that it had, the engineers so reporting, and
allowed it to stand. :

Senator Reep of Pennsylvania. May I interrupt theref .

Mr. Grege. Yes. : SRR

Senator Reep of Pennsylvania. You say that this was an..addi-
tion of a generator of 10,000 kilowatts made after the war? :

Mr. Grege. Yes. . : :

Senator Rexp of Pennsylvania. Did they add boiler capacity so
as to increase their power output? PR SR

Mr. Greecg. The boiler capacity, as I understand it, which the
had to take care of their war plant was sufficient to take care of bo:
it and the new plant which they acquired after the war.. .~ . -

Senator Reep of Pennsylvania. Running simultaneously ¢

Mr. Greeg. Yes. . - S

Mr. Manson. No, no. They had enough boiler capacity to take
care of 10,000 kilowatt production, which was all they did require,
(l'lmt they did require reserve in case one of the generators broke

own. ) ' v

S:alnsétor Reep of Pennsylvania. They needed a spare, in other
words L : :

Mr. Manson, They needed a spare. S

Senator Reep of Pennsylvania. Yes. oo : o

Mr. MansoN. And they put in the spare gemerator in the new
powerhouse, which was built during the war period. . E

Senator Reep of Pennsylvania. So they did not increase their

cagacitg[? S : : ~
Ir. Manson. They did not. increase their boiler capacity.

Sen'abo?r Reep of Pennsylvania. They did not increase their power

ir. Manson. No, sir. U R : e

Senator Rerp of Pennsylvania. It is just like a workingman
having two saws; he can not use them both at one time, and it
is still one man %;)wer though he has two saws, : R

Mr. MansoN. Yes. o

Mr. Greag. That was the point we made in connection with the
case, that the action that the company had taken for economy
of operation, getting the new plant to keep in reserve which could
use the same boiler-as their war plant and the scrapping of the old
plant, purely as a matter of economy of operation, should not de-
prive them of amortization when it was admitted that after the
war they had a postwar capacity of 19,000 kilowatts and a postwar
need of only 10,000 kilowatts. S s

Mr. Manson. Now, then, I would like to ¢call the committee’s at-
tention ‘to the fact tiut, that method of determining amortization
results in this. It results in giving to a lot of antiquatsd units the
same value that is given to 2 brand new power plant, and automati-
cally, of course, reducing the value of the new power plant by the

79044—206——9
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amount that you inflate the value of some plants that are on the

scrap pile, Now, the only difference between the McKeesport case
and this case is that the McKeesport case happened to be a steam
plant. There they increased their boiler capacity. 'I‘he{7 had a lot
of old boilers before the war. - They put in some new boilers. After
the war the new boilers were in actual use and the old boilers were
not. Thedy sought to do just exactly what the Berwind-White
people did, namely, to have the capacity of their old boilers added
to the capacity of their new boilers for the purpose of determining
whether they had an excess capacity, and they were denied the right
to do so both before and after the Berwind-White case was decided.

Senator Rzep of Pennsylvania. It looks like a discrimination.

Mr. Greco. As I say, I am not familiar, and I have not had an
opportunity to go into the McKeesport case. I am familiar with the
Berwind-White case, and it seems to me that there was ample basis
for the allowance in that case. :

Senator Jones of New Mexico. Mr. Gregg, is there any justifica-
tion for the fact that you do not take into consideration the fact
that, part of the plant is old and another part new{

Mr. Grece. I think that we pro%erly should, yes, sir; and the
new ruling so holds. The fact that there may have been a difference
of opinion in the past I do not think— ‘

Senator Reep of Pennsylvania. Then your new ruling practically
concedes Mr. Manson’s point as to the old facilities?

Mr. Greeae. It does not concede that there is no amortization of
the facility acquired by the Berwind-White people during the war.

Senator Reep of Pennsylvania. No, I did not mean that, but his
last point that you should distin ish between old facilities aban-
doned and new facilities obtained

. Mr. Great. Adjustment should be made for the effectiveness of
the facilities in the postwar period, of the efficiency; yes.

. oSsgga?tor Reep of Pennsylvania. Is the McKeesport Tin Plate case
e o :

Mr. Greea. I do not know, sir. As I say, I never heard of it
until I saw it referred to in the report. :

. Senator Reep of Pennsylvania. It seems to me as though they
were entitled to a review of it if it has not been closed.

Mr. Grege. I should say if it has not been closed they would be
entitled to review. _

Mr. Maxson. I will give you another illustration of the same

ing. The Firestone Tire Co. built an entirely new plant upon
which they claimed amortization. At the time that amortization
claim was investigated the engineer reported that that plant was
working two shifts a day. So that was not only to capacity, but
twice capacity. Yet they were allowed to amortize. How much was
that, Mr. Parker? What percentage of amortization was the Fire-
stone Tire Co. allowed there?

Mr., Parger, $3,000,000.

Mr. MansoN. On a plant working two shifts a day, on the ground
that the company did not have full use for it. :

Senator Reep of Pennsylvania. Was that for difference between
cost and replacement valuef _
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Mr. MansoN. Noj; that was for Jack of use, and the way they got
it was this. They had an old plant that they had abandoned the
capacity of which was added to the capacity of the new plant for the
purpose of determining what use they got out of the new plant.

’.ll"gxe CralrMaN. Mr. Manson, nearly all the rubber companies
during the World War were operating three 8-hour shifts every
24 hours. Do you know whether the Firestone Rubber Co. was?

Mr. Maxson. I do not know, but I do know this, that a man’s

lant can not be said to be a capital loss if he is not operating it
34 hours of the day. . . ~

fTh?e CramrMan. I just asked the question whether you knev
of it - :

Mr. MaxsoN. No; I do not.

The CmammaxN. Because I know most all of the rubber plants
were runeing the three 8-hour shifts. =

Senator Reep of Pennsylvania. Have you asked the bureau for
an explanation or given them a charce to prefare an explanation
of this Firestone case and this McKeesport case .

Mr. MansoN. No; I have not. I submitted my report on amor-
tization; that is, the report that I prepared on amortization, to the
bureau some time ago. - .

The Cmammax. I wish you would furnish the committee, Mr.
Gregg, with a statement of just what position the department took
in those two cases, - o

Mr. Greda. I shall have both cases looked into, Mr. Chairman.

The Cnamman. And if there are any others, Mr. Manson,

Mr. Manson. In connection with each point I have cited a long
list of cases in this report. ‘T have cited the cases where they have
held 9:;0 thing and I have cited the cases where they held the
opposite, —_— o

- Senator ‘WarsoN. Are these'in addition to the cases that you
‘brought before the committée? -~ o T

Mr. MansonN. We have five or six cases before them.

Senator Warson. You had five or six cases before the committee?

.Mr. MansoN. Yes. Since then I have examined 168 cases,

Mr. Grroe. I have had no opportunity of looking into these casés.

Senator MoLean. Take the Firestone case, Mr. Manson. Was the
capacity of the new plant greater than would have been the capacity
if they had retained all the plants that had been abandoned?

B Ml’. MANSONO Oh’ no. ’ o ' ' ’ '

Senator McLza~. Well, what was the difference? They scrapped
some of their old plant? = ' .

Mr. Manson. Well, I do not know as they scrapped it, but the
new plant was working two shifts a day, which is evidence, I claim,
that they needed all the capacity they had.

Senator Warson, After the war? =~ -

Mr, MansoN. After the war. - '

Senator McLraN. After they had scrapped their old plants?

. Mr. Maxnson. Well, I do not think that they scra any plant,
but I do think that they had some old plant that 138 not have the
operating - efficiency that the new plant had. Therefore that they
used the new plant at least to the extent of two shifts a day.
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- The CHamuan. Did they use the old plant during the war? |
. Mr. MansoN. Oh, yes; they used the old plant during the war,
but my point is that when a p{ant is operating two shifts a day, that
that is conclusive evidence that there has been no capital loss in
building. that plant other than the reduced war cost, of course.

.Mr. Ggrca. In the matter of inconsistency in the treatment of
some of these cases which have been referred to, as I say, I can not
tell whether there have been .inconsistency in the treatment until I
have had an opportunity to examine the particular cases. I have
not had an opportunity to examine the case of the McKeesport Tin
Plate Co. or of the Firestone Tire Co. cases,- But if there has been
inconsistency this should be corrected. ' C

This last opinion which represents the present view and: the last
view of the department on this very complicated subject is based upon
some eight years of experience in.applying the law. Naturally dur-
ing that time we have gained information through coming in con-
tact with the different cases, we have gotten new points of view,
and there has been, of course, some development in our procedure.
The procedure is not to-day the same as it was five years ago. - If it
were I should have to admit that we had made no progress.in the
subject in the last five years. And it is quite natural that looking
at the periods over which these cases have been adjusted, and the
period during which this has been an active question, that. is, from
the time of the passage of the act to date, that there should be dif-
ferences in the views of the department on this complicated matter.

Mr. MansoN. Well, is it not a fact, Mr. Gregg, that practically
all of your amortization allowances—I do not say ail, but- ;mctically
altlﬁ): them have been made since the. 1st of January, 19229 . -
 Mr, Grece. The actual allowances probably have. . :

Mr. Manson. Yes. e
. Senator, McLean. Well, do yoy mean. actual .allowances§,, - That
would not apply at all to the reports of the engineers upon. which the
final decision wag reached... .. .. ... o, o
. Mr. Manson. The, original ;work by the engineers wag pisctically
all rejected.. The engineers want out, found planty in-full aperation,
and reported that there was no. amortization allowable, because the
plants ;were in full operation., Now, it wag some time after that,
some time in the latter '%art of 1921 or early in 1922, when they con-
ceived the idea tl,}?t:t ey could; determine. amortization' by this
formula whereby they took the average production for thtée yéars
and compared it with the war production for the purpose of deter-
mining whether a man has excess capacity or not. . Now,: in a good
many instances, as I called the committee’s attention in the first
place, that application of that method results ih this. - A taxpayer
will get amortization ugun the theory that he has not full use of
the facilities he installed during.the war, notwithstanding the fact
that since the war he has increased his capacity.. Now, the Firestone
people—I did not mention that before—but the Firestone people
increased their capacity after the. war. -The United States Steel
Corporation increased its capacity after the war. With the excep-
tion of munition makers there ‘are very few of the allowances muSe
igz' amgr.tization' where there was not. an actual increase of capacity

er the war.
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Senator : SmorTrRIDGE. Mr. ‘Chairman, inay I ask a question? I
want to lget one or two prog)osltlons clear in my mxnd When was
the regulation promulgated

Mr. Grece. In 1919. In June sometlme, 1919.

Senator SHorTRIDGE.  What commissioners approved it?

Mr. Grece. The original regulation was issued by Mr, Roper. It
has been continued in effect to the present day. -

Senator SHORTRIDGE. What commlsswnels severally appxoved
that regulatlon?

Mr. Greqe. Mr. Roper, Mr. Wilhams, and Mr. Blair.

Senator StorTRIDCE, What Secretaries of the Treasury ap-
proved it?

Mr. Grece. Let me see by whom it was 1ssued It was sigred by

Mr, Glass. Mr. Glass, Mr. Houston, and Mr. Mellon.
" Senator SrrorTRIDGE. Very well. Now, there was difference of
opinion, and there exists difference of opinion between your depart-
ment and the committee’s representatlve in respect of ‘that regula-
tlon, is that so?

Mr. Greee. Among other things; yes, sir. -

Senator SHorTRIDGE. Yes.: Now then, there is dlﬁ’erence of opin-
ion as to the application of that rule or 1egulatlon, is that so?

Mr. Grege. Yes, sir,

Senator SnortrIDGE. In s peclﬁe cases there isa marked difference
of inion between ‘the two? :

r. Grega. Yes, - '

‘Senator SHORIRIDGE. You, for the moment representmg one de-
partment and the gentleman here, Mr. Manson, we will say, for the
moment representm ‘the committee. Is that tine sytuatlon? :

- Mr. Griga: 1 think that is, - .

* Senator SnorrripoE. All right.

Senator Jones of New Mexico. Well do I understand Mr. (xregg,
that there was any rule laid down in 1919 for the settlement of these
cases which the burean followed ? '

- Mr. Greca, Well, Senntor, ¥ have attempted through the state-
ment to keep that clear.  The: general proposition that amortization
based on reduced value in use is permissible was in the regulation
in 1919, and has ¢ontinued to date. That was the first point that
was criticised by counsel for the committee.

Senator-Joxes of New Mexico. Yes, - -

Mr. Greoe. The matter of the rules for the apphcatmn of that—
the first complete and detalled statement on it does not appoar until
this opinion. = -

! Qe;mtm Joxes of New Memco Does not appem unt:l ()ctoher,
19256¢ -

Mr. Grxce. 'I‘he ﬁxst complete and detfuled statement ut the
method of applying it; yes, sir.”

- Senator: JoNes of New Mexico. Yes Nm\ is 1t not N fpct that
in applfvmg that formula for the facility in use that you took the

peak of the war activity on the one-side and the activities in’the
year 1921 and in the year 1922 prmclpally, and in some cases the
year 1923 on the ‘other side? -

Mr. Gm::m In some cases, yes. '
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Senator Jones of New Mexico. And is it not a fact and was it
not generally known that the years 1921 and 1922 in manufacturing
industries were years of extreme depressionf - . A

‘Mr. Grecg. True in some instances, That is all covered in the
opinion, and it is stated that in those industries where 1921 or 1922
were abnormal years they should not be used. S

Senator JoNes of New Mexico. Well, but they were abnormal
years, were they not ? : X S R

Mr. Greca. Well, not in all industries; no, sir. S

Senator Joxes of New Mexico. Not in all industries, that may be
true. Nevertheless in the steel business and in many other lines the
industry was in a state of extreme depression ? .

Senator Kine. May I saieto the Senator that if the opinion which
was promulgated in October, 1925, by Mr. Gregg construing the
law, and the regulation had been the opinion all through, and had
been adhered to, then there would not be so much complaint. .

Mr. Greae. In the years of administering this law we gained a
great deal of kmowledge and experience, the results of which are em-
bodied in this opinion. Naturally in considering this matter for the
years that we have been working on it there have been changes in
our procedure, there have been changes in our theories, there have
been changes in our methods; but the important point, it seems to
me, is that this last opinion, which represents the result of our years
of working on it, is in substance agreed to by the committee; and,
further, that this opinion is to be used in determining the amortiza-
tion in all cases which are not finally closed and barred by the
statute. - : "

Senator Jones of New Mexico. Now, Mr. Gregg, Mr. Manson this
morning mentioned some decision of the soli¢itor for the depart-
ment, did ?he not, regarding this matter, that was handed down some
years ago , :

- Senator Couzens. In the J. I. Case Threshing Machine Co. case.

Senator Jones of New Mexico. In the J. I. Case Threshing Ma-

chine Co. case, and that that opinion was not followed. Now what
assurance have we that the section having these cases in hand is
going to follow this opinion which you have promulgated? .
. Mr. Grega. There are two answers to that, Senator. In the first
¥lace, Mr. Manson stated his conclusion that that opinion was not
ollowed even in the case in which it was written. That opinion
as a matter of fact, in some particulars could not be followed. 1
personally passed upon and approved not six months ago the set-up
in the J. I. Case Threshing Machine Co. case, which was not abso-
lutely strictly in accordance with that opinion, although it is in
accordance with the latest 6pinion, because it was not possible, in
my opinion, to absolutely follow the other.

Senator Jones of New Mexico. If it were not possible it should
have been changed so as to make it J)ossible, and it should have been
brought to the attention of somebody there in order that a practical
rule could be laid down. S
- Mr. Greea. The solicitor end the commissioner were the ones to
change it, and we changed it, and this new opinion now represents
our view ugon it. _ ,

Senator JoNEes of New Mexico. Yes; but four or five years after it.
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Mr. Grege. Not after the issuance of the other opinion, Senator.

Senator JonEs of New Mexico. When was it ?

Mr. Greca, 1924, .

Senator Kine. What opinion did you have then from 1917 and
in 1918, 1919, 1920, 1921, 1922, and 19289

Mr. Greee. The very general regulation. We had no rules lay-
ing down specific methods of applying the regulation.

ow as to whether this opinion will be followed, I have assured
the committee, speaking for the Treasury Department, that this
opinion will be followed in the closing of all unclosed cases.

Senator Jones of New Maxico, Mr. Gregg, my point that I
wanted to bring out was this, that there must be some method by
which the public may know whether these things are being done
according to a general ruling or not. Thé¢ thing that was brought
out and mentioned by Senator Couzens this morning and contem-
plated in the questions of Senator Simmons, and I think commented
upon by Mr. Manson. Is it not necessary or advisable that there be
some means whereby people interested may know whether these
rulings are being carried out or not? ‘ ‘

Mr. Grece. It is desirable. The question is whether you want
to sacrafice privacy of returns to gain your point. That, of course,
would involve a complete sacrifice of privacy of returns. '

Senator SworTringe. I do not know, and hence the question:
Is it possible in your opinion to lay down a general rule which wiil
apply to the different facts of various cases? Is it or is it not?

Mr. Grece. It is not, in my opinion. In the United States Steel
case we wrote a 20-page opinion which laid down general rules
for the determination of amortization allowances. I have in the
office at the present time, I suppose, ten requests for opinion as to
the application of that opinion to specific cases. You can not lay
down a rule, either by deparimental regulations or by opinions, any
more than you can in the statute, which will cover every case..

Senator SmorTree. Well, it was no other than Judge Storey
who pointed out the great difficulty of formulating a definition
which would fit or apply to all cases. '

Mr. Grege. We have certainly had that same difficulty.

Senator JoNEs of New Mexico. Well, does it not make it more
necessary then that the decision in each case should be available,
so that people may know what application is being made of the
general statement in the rulef?

Senator WarsoN. Mr. Manson, the theory upon which our com-
mittee reported to this committee was that we should make sug-
gestions as to legislative relief wherein there were defects in the
ex:.gtin law. Do you recommend any legislation on this amorti-
zation

Mr. MansoN. Yes, I submitted one.

Senator Couzexs, May we have it read so we will see what it is?

Mr. MansoN (reading): . ,

Deductions for the amortization of facilities constructed, erected, installed,
or acquired on or after April 6, 1917, for the production of articles contributing
to the prosecution of the war against the German Government shall not
be allowed in cases where the facility acquired was an operating plant when

acquired by the taxpayer, in cases where the construction, erection, installa-
tion or acquisition of the facility was contracted {or prior to April 6, 19017,
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nor in case# in which 'such’ amortization was not claimed at the time of
filing the return of the taxpayer for the years 1018, 1919, 1920 or 1821, .
No deduction for the amortization of facilities retained In postwar use
by the taxpayer in excess of the difference between the cost of such facility
and the cost of replacing such facility on March 8, 1924, shall be allowed,
unless such factlity consists of a single indivisible unit the size of which
exceeds the taxpayer’s postwar requirements, when future requirements are
duly considered. In case the facllity, upon which amortization Is claimed,
is a single indivisible unit, the size of which exceeds the taxpayer's postwar
requirements, ‘when future requirements are duly considered, the amortization
alloavable shall be the difference hetween the cost thereof and the March 3, 1924,
cost’of acquiring. a facility of size adequate to meet the taxpnyer's postwar

yequirements, .
A1l allowances of deductions from the income of 1918, 1919, 1920, and/or 1921

for the amortization of war facilities heretofore made in cases in which a
final determination of tax has not been made upon the approval of this act
and in cases pending before the Board of Tax Appeals shall be redetermined
in accordance with the provisions of this section. . ,
. Senator Warsox. Inasmuch as amortization expired bY limita-
tion some three years ago this could have application, could it not,
only to those that have not yet been settled? . _
Mr. Grege. Yes, sir.
. - Senator Watson. Ang to those that may be reopened?
- Mr. %nma.'Yes,of .course. ' But practically none of them can be
reopened. e ,
nator WarsoN. What is your opinion on this proposition
- Mr. Greee. The. first general proposition which ap;;fals to me is
this: It is & very had precedent, to set for Congress eight years after
the enactment of an act to construe it retroactively for the Treasury
Department, and provide for the application of a new rule of con-
struction to cases remaining then unclosed. . _
. : Senator Jones of, New. Mexico. Well, have you not set a frg,cedent
m-laging down a ruling in June, 1925, which should apply to un-
cloged cases§ - . . . ; o ,
Mr. Greaa. Yes; but it seems to me that the matter of construing
a statute engcted. by Congress is.up, in the first place, to the depart-
ment, and thento. the courts. That: ruling of the solicitor is not
going to stand. There will be ten p.dﬂts_ on which it will be taken
to the court, and there will probably: be five points on which it will
bemodlﬁﬂdp. O e . e .
i gSt;mtor cLkan. And in that rule you are basing it on existing
aw$ . ‘
Mr. Grece. 'Wé are basing it on existing law. If seems to me
we have to know what the law is, and that the proper thing to do
is.to leave it as it was enacted and leave the matter of construction
up to the dgpartment. and then the courts. o .
_-Senator Warsox. Let. me ask you this question: As far.as they
are comparable, what is the difference between this proposed section
or statute and your decision? . . . . e
«_Mr. GreGy. From the hasty reading of it I did not %et any real
differences, except the limitation as to the filing of a claim, and I -
was coming to that in just a minute. ‘ ‘
* Senator Wargon. Yes. L e ' :
- Mr. Grees. Mr. Manson raised this morning, for the first time,
the 'point that there was $40,000,000 of amortization. illegally al-
lowed because of the provision of the 1921 act that amortization
could be allowed only. if clatin therefor was filed at the time the

return was filed.
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Senator SHorrrIDGE. Will you please state that again? -

Mr. Greee. Mr, Manson charged this momi::lg for the first time,
that there had been some $40,000,000 that he ha been able to find in
a very hurried check of illegal allowances in cases where an allow-
ance was made but no claim was filed at the time of the filing of the
return for the years 1919, 1920, and 1921. I disagree with him rather
violently as a matter of law, and I would like to point out my reasons
to the committee. . . ,

Here is the point: The 1918 act provided for the deduction in
computing net income of a reasonable allowance for the amortiza-
tion of war facilities. It contained no limitation whatever about
‘tillledamortization having been claimed at the time the return was

ed. ,

When the 1921 law was on the floor of the Senate, Senator King,
when the amortization section was read, inquired wi\y that section,
which was 2 war measure, was contained in a 1921, a postwar act.
It was pointed out to him that there were cases where the amortiza-
tion of facilities acquired during the war would be spread as a de-
duction over years affected by the 1921 act, years as late as 1921,
Senator King made the point that amortization in those iate years
should not be allowed it was claimed at the time of filing the
return. : :

Now as a result there was put in the statute this provision that “in
computing net income there shall be allowed as deductions a reason-
able allowance for amortization (if claim therefor was made at the
time of filing return for the taxable years 1918, 1919, 1920 or 1921.)”

The heading of that deduction section is this: ,

That in computing the net income of the corporation subject to the tax fm-
posed by section 230 there shall be allowed as deductions, a reasonable allow-
ance for amortization (if clalm was made at the time of filing the return for
the taxable years 1018, 1019, 1020, or 1921.) . ‘ '

Referring to section 280 it says,

In jien of the tax imposed by section 230 of the revenue act of 1918 there
shall be levied & tax for the calendar year 1921 of 10 per cent. For each
calendar year thereafter 12 per cent. . : ) .

In other words, the deduction to which the limitation applies—I
am quoting the language of the act—is a deduction in computing
the net income of a corporation subject to the tax imposed by section
230, Section 230 imposed a tax for the calendar year 1921 and for
subsequent years. It seems to me perfectly plain that that section
has no application to the tax under the 1928 act. That section has
been observed strictly in allowing deductions for amortization under
the act of 1921, It has never been observed, and I think as a matter
of construction the action was proper—it has never been observed
in determining the deduction under the revenue act of 1918.

That is the last point. - :

Mr. MansoN. Now right on that point there, I wish to say that the
Board of Tax Appeals in Stauffer Chemical Co., Docket No. 1429,
decided October 13, 1925, holds that the claim must have been taken
with the return of 1918 to get a 1918 deduction, and in 1919 to get a
1919 deduction, and so on. - : ‘ ‘

Mr. Greca. That is perfectly true. The board I think in that case
made the mistake of deciding a case on a point which—I had the

79044—26—10
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record looked up to make sure-—was not even urged before it—
with the result that we have gone back at the board for a reconsidera-
tion of that case. It seems to me that the statute is perfectly plain
and obvious and that limitation only applies under the 1921 act.
That is certainly the fair construction. I can not conceive of Con-
gress limiting the deduction, for example, in a case where the return
was filed, say for the fiscal year 1918, before the passage of the 1918
act, to cases where they claimed the amortization on the return al-
though amortization was not provided for until the 1918 act.

‘Senator Reep, of Pennsylvania. Did the board base its decision on
the ground of the parentheses in the 1921 act? :

" Mr. Greee. Yes. The point was not argued before them. As soon
as the decision was handed down we immodiately held u» all amorti-
zation allowances involving this point until we could get a reconsid-
eration of that decision., I think that to everyone who has reall
ﬁone into the question, or even just from the bare statement that

ave made of it, the fallacy of the reasoning of the opinion is
apg:rent.

- Senator Jones, of New Mexico. Let me ask you as a matter of
opinion. - If they claimed amortization in the reduction of taxes of
one year could they get an allowance of more than the tax for that
year? Or would they have to spread it over several years?

" Mr. Grega. They would have to spread it over several years.
There is one other matter, the matter of publicity of rulings. ~

" Senator Jones, of New Mexico. Suppose a concern had gone out of
business, and the tax was not sufficient to cover amortization, would
you make a refund? ‘ ' L .

. Mr. Greca. No, sir; you see the amortization allowance is spread
and allowed as an oiise_t against the war income from the facility.
That is the general principlé. If they went out of business of
course it could not be spread over the year after they w .t out of
business, because of the fact that they could not have any income
from the war facilit{f ¥

Senator Jones, of New Mexico, Then if the taxes were not enough
to tgke care of the amc:.ization they would be out of luck, would they
ot o OF THO am! ‘ ' 4

- Mr. Greca. They would be out of luck. They just would not get
the full benefit of that deduction.

. Senator SuorTRIDGE. Before you leave that. In other words, under
the law of 1918 there was no provision requiring claim to be made?

Mr. Greea. No, sir. L : -
0181093?.?1‘ SaortripGE. That requirement first appearing in the law
Mr. Gerege. Yes, sir; and provided that that limitation should
apply only in computing the tax for the years 1921 and subsequent
ears. On the matter of publicity of rulings I would like to give
just a little history on that. Originally the bureau published none of
its rulings. Through the year 1919 there were no rulings published.
The rulings were considered as confidential, and bulletins were issued
only for the information of the employees of the bureau. At the end
of 1919—I am speaking from memory, I am not quite sure of the
date—about that time it was decided to make the rulings public.
From then on those rulings which in the opinion of the officials of
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the department had any geneial applicatioh or were of any general
interest were published in a weekly bulletin. That practice has con-
tinued to the present dafy. o

Some of the rulings of the department which had been issued prior
to the adoption of this policy of publishing the rulings have never
as a matter of fact been published, although employees have taken
all of those old rulings and' gone over them:to determine which of
them should be published. . . o .

From that time to this we have always published all of those
rulings which, in the opinion of the officials of the department, had
any general application, or the facts of which could be deleted to
such an extent that the identity of the taxpayer could not be de-
termined from reading the opinion. There are about 10 volumes of
them published now containing the rulings of the department.

The most important ¥recedents for the future, of course, are the
rulings of the Board of Tax Appeals. They are published in the
same way that decisions of the courts are published.

It is not possible, in my opinion, to publish the grounds of the
settlement of every case. . : . '

Just as a matter of interest and I think this is quite significant as
showing something of the size of our problem. I knew that the A-2
letter in the United States Steel case had been .issued in the last
week. I phoned up this morning to find out about that. Now that
letter in the steel company case containg no reasons. It just con-
tains the adjustments which the department has made on the re-
turns of the taxpayer for the years say 1917, 1918, and 1919. 1In
other words, it is mostly mathematical. Tt js « mathematical compu-
tation, practizally, of the adjustments made by the department on
the basis of their audit, without giving the reasons. That A-2
letter was 8,000 pages, with 250 pages of exhibits, and that does not
include the amortization report. I am referring to that just to show
you the:proportions that a single:case may assume.

An interesting side light on it is that the field agent who made
the assessment—Mr. Nash gave me this information this morning on
the phone—who was on a salary:of $3,300, resigned on December 31
to take a position, having no connection with taxes, with a: company,
in no wise connected with the United .States Steel concern, at a
salary. of $10,000 a year. You can imagine the difficulty which we
will now have in proceeding with that case after the loss of the man
who had been working on it all that time. . :

That case illustrates to my mind better than almost any other
case the number of points that can arise in a given case, and shows
very .clearly the impossibility of setting forth in each case a com-
plete statement—an opinion really is what it amounts to—on every
point involved. It is just naturally impossible. . :

Senator SHorrrivee. How much of a document was it?

Mr. Greoa. It was the regular size letterhead paper. 3,000 pages,
in the A-2 letter,, - , . . :

Senator SHortrIDGE, Three thousand pages? ,

Mr. Greee. Three thousand pages, and 250 pages of exhibits.
That was without the reasons, .- :

Senator SnortripGE. Did it give the principles of law laid down?
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- Mr. Grego. Presumably it involved only.the application of the
law to that particular case, as well as the precedents and rulings of
. the bureau. I PUE
. Senator Jones of New Mexico. How many different: questions
were involvedf - AR Lo :
© Mr. Grecg. T should hate to guess at it, Senator. . -~ -
~ Senatur Jones of New Mexico. Well; just give us the nature of
the different questions that would call for such a voluminous report.
Mr. Grege. Every type of question. Of course, the first question
is to determine the invested capital of the United States Steel Cor-
. poration and, I think, its 175 subsidiaries. That is, the value of all
the Eroperty now owned by the United States Steel Corporation, as
of the time it was paid in to the concern, or to the various sub-
sidiaries. Also the computation of the income of those companies,
from the date of their organization, to get the earned surplus of
the company for the determination of invested capital, as well as &
determination of the statutory net income of those companies for
the years under review. - o
Sena;;or Reep of Pennsylvania. What were the years under
review! - : A
 Mr. Grege. I think that they were the years 1917, 1918, and 1919.
Senator Reep of Pennsylvania. This arose under the excess-
profits tax? - R C
" Mr. Grege. Yes, under the excess-profits tax. ' ‘
Senator Reep of Pennsylvania. No such computation or report is
necessary under the present tax? -+~ =~ - . :
Ml’. GREGG. Oh, nO, .il'. " : : oLt S ! ' '
- Senator Jones of New Mexico. Mr.' Manson, did you make any
special investigation of the method of determining invested capital
own at the bureau? - - o : s
Mr. Manegon. Oh, yes. - R S
Mr. Greco. Before we get off this publicity may I continue just
a minute? o ' -
- Senator Jones of New Mexico. Yés. - T C
Mr. Greee. I think it is interesting in connection with the criti-
cism of the department for not publishing more of its rulings to
notice that Great 3ritain with an experience of half a century in
administering income tax has never even published its regulations.
It 'has not published a single ruling. "It has a confidential volume
of rulings, one volume, confidential, for its own employees, but it
has never issued either any regulation or published any rulings. -
We have attempted to publish sll rulings that have any general
application. On the outside of the publishing bulletin there are
instructions to employees of the burean that no unpublished ruling
shall be used as a precedent in the disposal of any other case. That
has been in effect approximately a year now. Of course prior to the
issuance of those instructions unpublished rulings may have been
followed, but we can not go back and refer Lo those cases. At the
present time those instructions are on-the bulletin. Weo do every-
thing possible to see that those instructions are complied with.
" Senator Reep of Pennsylvania. How long has Great Britain had
an income tax? ' c .
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Mr. Grege. Since 1842.  Continuously since then. Sporadically
before that. : :
Senator Reep of -Pennsylvania. - There have been a great many
judicial decisions, have there not{ . S B
Mr. Greaa. A great many.: But much fewer than jyou would think.
- That reminds me of something I would like to bring out. I have
expressed time and again the great difficulty of these questions, how
close they are—the fact that guestions can be decided’ either way.
And illustrative of that I would like to point out that of ‘the last
15 decisions of the Supreme Court of the United ‘States on income
tax questions nine have been handed down by a divided court. Nine
cases out of the last 15, . .-+~ . - o0 o g
Senator SnorTrivGE. Right on that point, I think it is well for the
committee to bear in mind that & great complaint to-day in America
grows out of the multitude of cpinions, and as to opinions of our
courts of last resort being published. The publishing of cases which
involve no new principle of law is discouraged. : Many, many opin-
ions of many of the States are not published. In many of the States
the judges select 'and cause’ to be published those opinions which
they think announce new principles or set forth old principles in
some better style or fashion. - : - ' . Sl
‘Mr. MansoN. I made the suggestion 'this morning at the time we
adjourned: concerning the publishing' of these opinions, and I do
not know as it received any atténtion, but I appreciate the difficulty
in publishing of opinions. 'But I believe that it is important that
every opinion -'la{mg down.4 rule not' theretofore published, and
laying down a rule in conflict with an opinion ublished, or modify-
ing an opinion published; should be published; und should be pu
lished promptty. - - -~ . - o o T
Senator Snortmince. Personally I agree with you. - '
- Mr. Gruge. Oh, yes, - v .. e Lo
Senator R of Pennsylvania. You agree with that, do you not,
Ml‘- Greggg, - .‘;‘{_.‘: ’ R T T . L
« . Mr. Gretea, Oh, yes, :ot o it w0
© Mr. Manson. And 'F have had myattention cdlled to cases where
& determingtion. was 'made in accordance with' an ‘uipublishod ruling
and s published ruling published:ut practically the same time held
that that determination could not be made. Now'¥ am very strongly
of the oginion that no case should be conisidered as finally di?:gsdf of
ere is-a published ruling at least within 80 days after that
case i§ disposed of, which states the principle, ™ . = - S
Senator SrorTRIDGE. I am very much interested in' this phase of
the matter. During the war days, under certain'statutes as inter-
reted, men- were prosecated for vxolating rules issued by the War
epartment. I know of men who were indicted and prosecuted in
San Francisco for the violation of .certain orders issutd when the
very court; when the case came on o be tijed, did not havethe order.
They procgeded upon:the theory thdt these orders had the effect
of law, and that the citizen was presumed to know them as & matter
of public policy.. ‘Wherefore it was alleged he had violsted the law—
which he had never seem, 4 éopy of the drder never having been
publishéd in: California. Well, you'can see that that suggested to
some minds & great injustice. '’ I.think, Mr: Cheirman, that. where

.
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a xl:ulmg announces some new principle or departs from some former
ruling— S
- ‘Mr. MansoN - (interposing). Or elaborates upon a_former ruling.

Senator SnortrIpGE. Yes; stating or elaborating it, it should be
published so that the taxpayer may know. it. ) ]

. The CHairMaN. Now that we have all agreed upon it I think
that should be done. . Do L . :

. .Senator Wanaworrs. Is that being done? - = - . :
Mr. MansoN. I checked it up, and of the formal rulings only
lﬁz%rper cent have been published. . . . o

- Mr. Greea. That is all the way bac : :

Senator WabsworTH, What is the situation to-day? What per-
centage, let us say, of the formal rulings? o :

-Mr. MansoN. Fifteen and one-half per cent. . o

Senator WabsworTH, No; that is not snswering my question.
What is the i)ercents'ge to-day, for example, or during the last year,
of, the formal rulings that have been published. I do not care about
1918,'1019, or 1917. - What are you doing to-dey? . .. . .
- Mr. Geeea. I do not know, sir. Every ruling that lays down any
new matter or principle or reverses an old ruling is published. There
may be occasional slips, but those are the ocders, those are.the in-
structions, For example, in my own office, Senator Wadsworth,
when an opinion goes out of the office it has on it a slip that it will
ke published within a given time, 10 days I think it is, unless the
administrative official to: whom it i1s addressed presents oi)jectlons to
its publication within that period. That is because he may disa,
with it and want us to reconsider it. All of those decisions which
have any general ?{»lication are published.. There are some cases
where you can not delete the facts sufficiently to publish the opinion.
They are not published. There are cases where. we. are repesating a
ruling which 1s published, restating it, or applyi 5 a. ruling which
is published. Xf there is no new principle in it we do not gu lish it.
But any ruling laying down a new principle is published. . -

Mr. MansoN. I call attention to this fact, that a large f‘rt of the
rulings actually being followed, and when I say rulings I mean the

ractice.of the department, the principles thal they are following,
ave never been reduced to writing. That are not covered by any
ruling ,&ublished or unpublished. . .. ~ . .. .

. Mr. Guecg.: What, for instance? - . . . . - .. . :

- Mr. MansoN. Why, you hdve never had a written rule on the .
whole subject of amortization up until the time you handed down
your opinion a few months ago. - . L AR

Mr. Grece. I understand we are not discussh{f‘past history.

.- Mr. Manson. I do not know what you are doing right at this
presentda%.v ' Col

- Senator WabsworTH. Well, it is important to know what the con-
dition jg at the present day, even more than five years ago.

glhgr. Manson, Well, I was talking about conditions up to the 1st
or June. o « . . Ly, T

Senator SmorTrIDgE. What is the law now, the practice now?

Mr. Greao, The practice is to publish anything having any gen-
eral application or anil general interest. As I say, our bulletin has
for g year contained the express instructions on it that unpublished
rulings are not to be used as precedents.
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Senator Couzens. What is the kind of a ruling, an unpublished
ruling, that might ot be used as a precedent, I\mean a typical case
s0 we can get an idea to what extent those gpecial cases may be used §

Mr. Grege. I will illustrate that in this way. 'We used to have
an appeal to the office of the Solicitor from a proposed assessment
of the Income Tax Unit. On those appeals no interest ran until
they were finally decided. We were getting appeals in the office at
the rate of about 300 a week in those cases. Half of those cases
were covered by published rulin%xs the appeal in many cases being
taken entirely for the purpose o (ielay,‘since no interest was being
charged in the meantime. So, if a case is clearly governed by a
published ruling the opinion merely recites the fact: “This case is

overned by law opinion so and so, and the claim should be re-
jected.” There is no necessity for publishing that, and it is not
published. If, however, it involves a new principle and an opinion
is written on it, it is published, ‘

Mr. Manson. I do not believe that even to-day—I am guessing
on what has occurred since the 1st of June, but even to-day I do
not believe that you bave reduced to writing any comprehensive
statement of the principles you apply to special assessments. You
have got a few published rulings on the subject, but nine-tenths of
the questions that are being passed on there right along have never
been reduced to writing, unless you have done it since the 1st of June,

Mr. Greca. There have been none published since the 1st of
June. The general opinion on special assessment is published.

Mr. Manson. Well, it does not cover one-tenth of the questions
that are involved on the subject and that you are passing on regu-
larly, that is that are being passed on regularly by the auditors
doing that work. , S : .

Senator McLzaN. Nine-tenths of the cases, but does it not cover
more than one-tenth of the principles? S : ,

Mr. Manson. No. L et

Senator SHorTRIDGE. I remarked a moment ago that in many of
the States—I have in mind the Supreme Court of.California—the
court does not publish all of its opinions. They select those which
they think are nnﬁort.ant as laying down some, perhaps, new rule,
or & peculiar application of some old rincx;gle of law. - Of course
all of them are open, but they do not publish them all. They publish
s memorandum of cases the court has decided, in this fashion:
“ Smith v. Jones, affirmed, on authority of such and such cases.” -

. Senator Couzens. I may say, Senator, that our committee, or at
least the representatives of our committee would not object to that,
if the same condition existed with respect to those decisions as exists
with respect to the courts. The fact is that, as you stated, they are
open for investigation for any one that wants to go in. It is im-
material, so far as I see, whether they publish the rulings, if the
rulings are open for tax%yers to investigate at will, :

Senator SHorTRIDGE. Well, I agree with you that they should
know what the rulings are in order that they may govern themselves
accordingly. ‘

Senator Couzens. I want to ask Mr. Manson at this point if '
there are not decisions of vital importance which have at the end
of the decision this verbiage: * This case is not to be used as a
precedent in other cases ”? x : -
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Mr. MansoN. My attention has been called to such rulings, {es.

Mr. Greee. Will you cite the cases, please? There is one that
I wrote, I am aware of that one. = - ' c
* Mr. Manson. I can not recall offhand all of them; in fact I have
séen so many of them that I can not recall offhan! what they were.

Senator Cduzens. We will look it up for you. v ‘

- Senator SmorTrRmGr. What was the reason for making such a
notation®™ - -~ -+ - o ' _ S

Mr. Grece. I remember one case where I made such a‘notation
‘myself on the bottom of the opinion. I remember one case where
the opinion of the solicitor had that on it. I can cite you:several
cases where I have transmitted to the Income Tax Unit opinions
of the Board of Tax Appeals and opinions of of the court in which
'we have acquiesced or have taken no appeal, and in which I have
said the same thing: “ This case is not to be considered as a pre-
‘cedent.” . : f -

- Senator SaorTriDGE. Why ! : e

- Mr..Greeo. Cases are passed on by auditors in the Income Tax
Unit.: If I were perfectly sure that the decision were to be properly
applied by lawyers it would be one matter, but to have it applied by
men who are not lawyers, I am afraid of a possible misapplication of
the opinion, and on occasion have put some such language either in
the opinion or on the memorandum transmitting it. I sent a deci-
gion of the Board of Tax Apﬁ)éals in a case, in which we acqll:iesced,
to the Income Tax Unit within the last two weeks, in which I put
such linguage in the memorandum. Some of the cases are most diffi-
eult to apply, and they have very limited application. We just fear
that: they would be: ex&ended‘bepnd their application if applied as
Frecedents by the Income Tax Unit. -

Senator Rexn of Pennsylvania. Mr. Manson, we have got your
point. I want to ask you this. Suppose you were the entire Cong-
ress yourself, what would you do about it? : :
" Mr. Maxson.: About what? o s
i;l‘llsienator ‘Reko ' of  Pennsylvania. This matter of publication of

' hg&""' RN o, . . ‘ ("‘* e , . ." :

" Mr.: Manson: ‘This matter of publication of, rulings. ‘I would
provideé'in the act—mind you, I have given this most mature consid-
eration as to just what to do about it because I know what their
problein is down there. I would provide in the act that no determi-
nation of any tax should be final, notwithstanding the statute of
limitations, unless the prineiples involved in that determination were
sta:led in & ruling published within 30 days after the determination
made. ' ' " "

Senator Reep of Pennsylvania. That would upset 60,000,000

cases, o '

- Mr. MansoN. No;'I do not propose to upset anything. I say that
hereafter no determination made shall be final. I am not trying to
go back and upset anything. Now, if that determination is made in
accordance with some ruling that has been published there is no oc-
casion for publishing it. If there is any new l(::‘inciple involved in
it or any modificstion of an old principle that has not been stated it
must be published. -~ - - ‘ o
: Senator Reep of Pennsylvania. But that is penalizing the tax-
payer. ’ S :
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Mr. Manson. I know, but you will find a great body of precedent
that every auditor in the bureau is following, under some chief, that
has never been reduced rto writing at all. Now that is just as im-
portant and just as vital to the taxpayer, that he should know that
without hiring somebody that is on the inside, as that he should
know the rules that are handed down in the cases that are appealed.
" Senator Reep of Pennsylvania.” You are not answering my ques-
tion at all as to what the legislature can do about it, except that you
say that you would abolish the finality of settlements where the
bulxzeau did not, after the settlement, publish the principle of the
ruling. ' . :

Ml’:gMANSON. I mean either after or before. R

Senator Reep of Pennsylvania. As T understand the thought of
people generally on these income-tax cases they resent the keeping
of the cases open so many years and the slowness of the bureau in
settling them, and the lack of finality under the present law more
than they even resent the injustice of the decisions.

Mr. MansoN. What I have in mind, Senator, is this, that no ad-
vantage under this law should finally accrue to any taxpayer unless
the principles under which that accrues are published, so that other
talépayers may avail themselves of that same privilege. -

enator SuorTRIDGE. Would you not be willing to proceed just as
an appellate court does, publish just those decisions which the court
thinks are necessary for the profession, and make a notation or re-
port merely of those that are not thus necessary?

Mr. MansoN. Well, T have tried in all the discussions, both before
this committee and the other committee, to keep away from any
personal attack, but I do want to say this, that I have found strong
evidence of a policy to bargain, in which theé principles that should
have governed the determination of that case have been absolutely
ignored. Now I do not say that that was not honestly done. I do
not mean to imgugn the motives of the officers who made those set-
tlements. But I do say that I believe that if you simply leave it to
the bureau to determine what they will ;l)ubli‘sh and what they will
not publish, that they just will not publish the kind of cases that
Mr. Gregg referred to, where they just figure that “ We' will settle
that case on its s;»ecial facts, and we will not use that as' a precedent
in any other case.” T believe that with six or seven million taxpayers
to deal with, we have got to deal with them as a matter of grincxple,
and that you are never going to get the work current, and you are
never going to keep it current with a reasonablé force unless you
deal with these questions as a matter of principle instead of as a
matter of bargain. . ' C
_ Senator McLean. Will not a great many of them come out in the
decisions of the Board of Tax Appeals? ' '

Senator Couzens. It is onlﬁi when the taxpayers complain.

Mr. Manson. It is only when the taxpayers complain and the
cases are decided. S ' - R
- Senator McLEAN. Well, there are a great many decided. -

Mr. MansoN. That may be true. But you take on the subject of
special assessment, when he gets a special assessment he is satis-
fied. Now another taxpayer does not know the principles that were
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applied to that particular case. He might have claimed a special
assessment on a particular ground, but did not until some tax expert
comes along and tells him abaut 1t. I think that it is of vital im-
portance that you destroy the monopoly ominformation possessed by
tax experts. You are placing an artificial premium upon the in-
side information of a few men, which makes their services so valu-
able to the taxpayer that the Government can not retain them in
this service and pay a salary which is commensurate with a salary

payable for other service. . . o
e CHAIRMAN. What objection have you if the bureau carries

out the system and plans as recited by Mr. Gregg now touching
future publication ? :

Mr. MansoN. Well now, for instance, Mr. Bright, when he was
deputy commissioner, discussed this matter with me, and Mr. Bright
told me that it was a matter of policy not to reduce to writing the
instructions to auditors, Now he claimed that it should. not be
done. Now I believe that it is of vital importance that it should
be done. It may be that some auditor or some engineer will mis-
construe a rule, but it is certainly a whole lot better that there be
a rule there even if it is going to be misconstrued occasionally than
that there be no rule, '

Now I do not mean to say that yon could set up beforehand all
the rules that were going to be applied to taxes, but I do say that
with the experience that you have had, and with practically every
question that can ever be raised before the bureau, that you can
reduce your common practices to writing, and you can publish the
formal rulings that you make. '

Now Mr. Gregg is only talking about formal rulings. What I
deem of perhaps more importance than that even is the practice that
never passes into & ruling. .

Mr. Greca. The matter of publishing every ruling made——

Mr. Manson (interposing). I do not claim that that is necessary.

. Mr, Grega. Well, on your proposal for legislation I would like
to submit this. The department is now closing cases on the basis
of 40,000 a week average. Those cases may involve a greai man
points. One of them may be a case like the United States Steel,
where the A~2 letter is 3,000 pages. A publication of the principles
of the points involved in every case, would be practically an im-
possible task.

Senator McLeaN. That is similar, for instance, to this, You have
got a statute against fraud. If you undertake to set up and antici:

ate every and all combinations of facts that would constitute a

aud you would have quite a contract. Tt seems to me that you
are running into about the same difficulty when you ask that these
auditors that are called upon to interpret the law shall have printed
a system of rules which will anticipate every combination of facts
where there are, however, no two cases alike. .

Mr. MansoN. But, mind you, you have thousands of cases alike.
I think that the peculiarities of particular cases have been greatly
exaggerated. Now as far as a few subject: are concerned here we
have gone through them with a fine tooth comb, and I know that the
principles of those subjects could be reduced to writing and briefly
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stated, and that by doing that you would eliminate a large part of
the work that is now being done.

Mr. Greaa. The matters of construction which have general appli-
cation, and which apply to a great many cases, are contained in the
present regulations signed by the commissioner, and approved by
the Secretary. They are supposed to have, as nearly as Eossible,
everything of general application. Rulinfs, then, in specific cases
where they set up a principle, are published by the bureau. It seems
to me that that is as far as it is possible to go in getting publicity of
precedents.

Mr. Manson. I know that your published regulations are so
feneg& ll? their terms that they add very little to the reading of the

aw itself,

Senator Kine. Mr. Chairman, I suggest that Mr. Manson and Mr.
Gregg during the interim have a conference and see if they can work
out any suggestion that may meet the situation.

The CaammaN. Mr. Manson tells me that it will not take him so
very'longbif we let him alone, and if we can get through to-morrow
morning by 12 o’clock I do not see that there is an necessity of hold-
ing a night session. .

ator McLraN. Are these engineers that are employed to make
thet:etx'nveaigations changed with changing administrations to any
exten

Mr. Gregg. No, they are retained right along. ‘

The CuamMAN. We will now take an adjournment to 10 o’clock
to-morrow morning. ,

(IWhereupon at b o’clock p. m., an adjournment was taken until 10
o'clock a. m. of the following day, Wednesday, January 13, 1926.)
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INVESTIGATION OF BUREAU OF INTERNAL REVENUE
‘WEDNESDAY, JANUARY 13, 1926

UN1TEp STATES SENATE,
CoMMITTEE ON FINANCE,

Washington, D. C.

The committee met, pursuant to adjournment, at 10 o’clock a. m.,
in rqt()lrp 312, Senate Office Building, Senator Reed Smoot (chairman)
presiding. :

- Present: Senators Smoot (chairman), McLean, Curtis, Reed of
Pennsylvania, Ernst, Stanfield, Wadsworth, Shortridge, Simmons,
Jones of New Mexico, Gerry, King, Harrison, Bayard, and George.
- Present also: Senators Couzens, chairman of the Select Committee
Investigating Bureau of Internal Revenue, and Mr. L. C, Manson,
counsd] to that special committee. ‘ .

The Cramrman. If the committee will come to order we will pro-
ceed. Mr. Manson, gou desire now to take up the question of deple-
tion, as I understand it. '

Mkr. Maxson. T do; yes, sir.

The CuarryMaN. You may proceed.

STATEMERY OF L. C. MANSON, ESQ,, COUNSEL FOR THE SENATE
SELECT COMMITTEE INVESTIGATING BUREAU OF INTERNAL
REVENUE—Continued _ ‘

Mr. MansoN. Depletion is that deduction from operating income
provided to cover capital consumed in the operation of a mine or an
oil or a gas well, forest, or natural deposits. '

The method followed by the bureau of arriving at the depletion
deduction is to divide the value to be depleted by the estimated num-
ber of units in the mine or in the oil or gas property. What I mean
by that is to estimate the number of tons of ore, for instance, in a
mine and divide the value to be depleted by that estimated tonnage
of ore, which gives a depletion unit per ton. 'For instance, if they
estimate a billion tons of ore and have a value of $500,000 to deplete,
the unit of depletion would be 50 cents per ton.

The law provides for three classes of values to be depleted. In
the first place, in the case of property purchased since the 1st of
March, 1913, the value to be depleted is the cost. Such cases give
rise to very little difficulty. In the case of pro;ierty owned by the
taxpayer on March 1, 1918, the value to be depleted is the cost or
March 1, 1913, value, whichever is the higher. As a matter of prac-
tice the March 1 1913, value is the basis of depletion. In that event
an appraisal of the value of the mine or oil or gas property, whatever
it is that is to be depleted, is necessary. ' '

147
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A third class of depletion is what is known as discovery depletion.
Discovery depletion applies to [:roperty where the mine or oil or gas
well was discovered since March 1, 1913, . .

In the case of discovery depletion the value to be depleted is placed
upon the property after discovery. There is some_ considerable
difference of opinion as to the economic merit of discovery de-
pletion. I do not deem it my function to discuss that economic
problem, but I do deem it proper to point out the facts involved
and the elements that are involved in it.

In the allowance of discovery depletion on mines, oil and gas
wells the increment in value which takes place subsequent to March
1, 1913, by reason of the discovery of the mine, oil, ur gas well
escapes taxation, That is the only case under the income-tax law
where increment in value since March 1, 1913, escapes taxation.

Senator SHorTRIDGE. Does not that depend upon whether in the
meantime the mine has been worked? Do you draw a distinction
between an oil well and a gold mine?

Mr. Manson, There is no distinction in the law between an oil
well and a gold mine. The point I make is this: That without
entering into any discussion of the propriety of this allowance, which
I do not deem to be my function, I point out merely the fact that
in the case of discovery depletion the increment in value which takes

lace subsequent to the 1st of March, 1913, in property is exempted
rom tax, and that is the only case under the law where realized
increment in value does take place. :

Senator SuorTrIDGE. Well, perhaps I will have something to say
about that some time. But may I say, Mr. Chairman, any one who
knows anything about a gold mine or has the slightest speaking
acquaintance with an oil well knows that there is a great difference
between the two, and when we talk about the increment or increase
of a gold mine by virtue of discovery, it is & vastly different propo-
sition from increase of increment in an oil well. S

Mr. MansoN. The statute which provides for discovery value as it
now stands provides that discovery value shall not be allowed; that
is, discovery depletion shall not be allowed where the property falls
within an crea which was a proven area at.the date of purchase or
acquisition by the taxpayer. .

ator Corris. What section is that!

Mr. Manson. That is section 214. The House has made some
amendment to that section in the bill that is now before this com-
mittee. It is my judgment that the House amendment makes no
material difference in the law. It cuts out the allowance of discovery
values on proven areas unless the taxpayer enters into an agreement
with the adjoining owner whereby he shares the cost of %ringiqg
in the discovered well.

Inasmuch as the statute does not fix any relative amount that he
shall pay, under the provisions of the proposed bill an adjoining

owner can preserve his discovery rights by the I;ayment of one

dollar to an adjoining owner who is drilling for o1l

Without going into a discussion of this particular subject, I wish
to call the committee’s attention to the fact that in the report of
the investigating committee the committee has shown that it is
possible and the practice to blanket whole pools with discovery
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areas. - I have in mind one case now where there were 14 discoveries
on & 160-acre area. . : . ' B .

Senator SmorTRIDGE. What do you mean by that, 14 discoveries
on a 160-acre area? I understand that one of the witnesses here
attempted to show some mistake in law or fact on the part of the
department—that is, the way in which they have administered the
law—and I want to know what you mean by 14 discoveries in
160 acres. . o ) ‘

Mr. Manson. You will find opposite page 40 three diagrams, the
second of these diagrams representing a case where 14 discovery
values are allowed on a 160-acre area. I merely call attention to
gmt case. It is fully explained. It was owned by a man named

oster. '

Senator Curris. Was not that under the old law?

Mr. Manson. That, of course, is not under this new bill.

Sena?tor Curtis. And it was not under the act of 1924 either,
was it

Mr. Mansox. Well, the act of 1924 limits the amount of discovery
depletion which may be taken but does not change the discovery
areas which may be allowed.

Senator Curtis. Now, about this 160 acres; have you any evidence,
or was there a‘tg showing made, as to how those separate discoveries
were mnade? Were there separate and distinct leases? C

Mr. MansoN. No; this was all one lease. '

Senator Curmis. Of course, Foster had a blanket lease over the
entire Osage Reservation. -

Mr. Manson. If you will follow the sketch I will explain it to
you. There were five sands there. You see he brought in his dis-
covery wells near the four corners of the 160 acres. In thet way
he could bring in four discoveries on each sand. That made the 20.
That would make 20 if he had gotten a discovery in each sand. He
could, in other words, get under the law 20 discoveries on that
160 acres, ., s :

Senator Curris. On one lease?

- Mr. MansoN. On one lease. _

Senator Cormis. Under the existing law ¢ ,

Mr. MansoN. Under the existing law. Now, I have explained in
»  detail on page 41 just how he got that. . R

Senator Curris. It is one lease and it seems to me that a man
would be entitled to discover urder one lease on one section for every
sand that he might have to go to, because anybody that has been
interested financially in oil wells knows what the experience is.
You discover oil in your first sand. It soon runs to nothing.
'Then you have to take a chance as to whether you will go to the
lower sand or not. You maﬁ strike oil on the lower sand and yon
may not. You may go to the lower sand and get a dry hole and
still go to another lower sand 20 miles away. fhave known wells
in my State to go down 40 feet and strike a 40-barrel well and
another to go down a thousand feet and strike oil, and then you
might strike a dry hole. - It costs about $35,000 to go to the lower
sand and it costs about $1,500 or $1,800 to go to the first sand.

The CramrmaN. Mr. Manson, can you tell me how many dry holes
were in this section? ' o
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Mr. MansoN. I do not think there were any. This diafram that
I have included here shows the location of each well. I did dis-
cover other wells, but.the other wells and the explanation of the
diagram are contained on page 41. . - ‘
. T do not know that it is necessary for me to go all through that.
I merely . call attention to the fact that it is due to the fact that the
discoverly wells were brought in at the corners of the 160-acre area,
and under the regulation which defines a proven area as a square
160 acres, a well brought in at the corner of 160 acres would only
prove approximately 40 acres. In that way you could get four dis-
coveries on each 160 acres. '

There were 5 sands involved here, which would permit you to
brilnglin 20 discoveries. In this particular case this man claimed
only 14. L o

The committee’s report brings out the fact that a very smali per-
centage of the discovery values allowed for depletion puﬁoses. are
upon what might be called strictly wild cat territory. at is, a
very small percentage of the discovery depletion allowed arises out
of discovery of new oil pools. _ o )

Whether or not Congress desires to exeinpt from taxation the in-
come or a lurge part of the income derived from oil wells brought
in on territory .where the finding of oil is reasonably certain, is a
matter of policy for Conlgress to determine. L

Senator Smonrripe. It must be borne in mind, Mr. Chairman,
that in a so-called proven area one well may be very productive when
sunk to a depth, say; of 2,000 feet, while another well within 40 feet
of it may be entirely dry. The o1l does not lie in a great pool as a
lake, but it runs in what are like creeks and rivulets, illustrated by
the ﬁngers of the hand. So that one well may be pro&uctive and the
other entirely drg. L A _

Mr. MansoN. Now, on the matter of valuation of oil property for
purposes of discovery depletion, when an oil well is brought in on
an area the value given for discovery depletion purposes is based not
upon the estimated quantity of oil which will be recovered from that
well, but upon the estimated quantity of oil which lies within the
area owned or under lease by the taxpayer and within a square 160
acres of which. the discovery well is the center. In that way if a
lessee has a lease on 160 acres and brings in his well in the exact
center of the 160 acres, he gets a valuation for depletion purposes
which is based upon the estimated (luantity of oil under the 160-
acre area. If he brought in his well directly on the corner of his
}ﬁ)ase he would get a valuation based upon the amount of oil under

acres,

The CuairmMaN. That is generally the result, is it not, of having
those rvtvel?ls sunk near the corner or near the line of the adjoining
property

Mr. MansoN. Yes. As a matter of practice the ordinary operator
will drill as close to his boundary line as possible in order to get as
much oil from his neighbor as he can. A

Senator Cunris. That is the point in my part of the country.

The Crarrman. To get as much from his neighbor as possible or
if the other fellow has drilled first to stop Rim from getting as
much of his oil as he can. ‘ : ‘
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- '‘Mr, MansoN. He wants to get as much of the other fellow’s as he
can before the other fellow gets there.. . T ,

Senator SHorTRIDGE. What is the point of all this? o

The Cuamrmax. This will lead up to the question of depletion,
Senator. I rather think this is important. -

Senator SHorTRIDGE, Very well, I just wanted to know what he
was trying to arrive at. » L : .

Senator Jones of New Mexico. 1s it not a fact, Mr. Manson, that
as a practical a[;plication of the existing law everybody gets dis-
covery depletion : . - ' .

Mr. MansoN. I can not say that they all do, but I can see under
the existing law where they all can, and I do not think very much
of it is overlooked. At least it is my observation in the cases that
we have examined that there is not any of it overlooked.

Senator JoNEs of New Mexico. It operates this way: Before you
begin to drill on a geolo%ical structure all that land 1s taken up by
somebody. It may be that there is some little part of it that is
held out and not included in a lease to the fellow who is drilling or
to some other fellow who has a lease there expecting to. benefit by the
drilling of the man who acthal)l(gr puts up the rig. I think as a matter
of practical operation-everybody gets discovery depletion under the
oxisting law. ‘ o : S co

Mr. Manson. Well, out of 18,671 cases of discovery depletion there
were only 35 of them where it went to the discoverer of a new oil

ol. . The balance of them were discovery depletions allowed upon

own oil. pools. . T L

The Cuamman, Let me get a better understanding of your posi-
tion, Take Signal Hill at Long Beach, for instance. Those wells
there are all thick, about 20 feet apart. Each one of those wells
certainly has not a discovery depletion. e AT

Senator King. I think theydd. - . =

The Cuairaan. No; I am quite sure they did not. . . - - :

.. Mr. MansoN. Let m¢ explain how that arises, For instance, you
have a 160-acre area. It is going to take a great:meny wells to get
the oil out of that 160 acres, but you get a valuation, Suppose you

ut your first well down in the center,of the area. You.may have to

ave a well for every 5 acres, in which event you would have to
have about 30 or 32 wells on that 160 acres to recover the oil. When
you get your first well down you claim your discovery value on the
160-acre area as the value attached to your first well, although it
may take 31 more wells to recover that oil, In fixing that valuation
whieh is attached to the first well they estimate the amount of oil
which will be recovered from the 160-acre area. So that, as a matter
of fact, the other wells that you put down are merely instruments or
egoncies for the purpose of recoverins the valuation. which has been
given to you in connection with the discovery well.

The CrHamman. To get the oil out quickery

Mr, MansoN, Yes. . . : e

?lesnator Crrrrs, There is not the chance for ary holes in the other
wells, - S ' '
Mr. MansoN. Yes, there is; and I pointed out in connection with
the values made that no proper consideration has been given. . Of
course, that is a matter of valuation which is aside from the subject
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which we are discussing now ; but in connection with the oil industry
the dry holes will average about 20 per cent. I think nineteen and a
fraction per cent of all wells drilled are dry holes.

The Cuamrnman, That is within a proven district

Mr. MansoN. Yes. It is what we might call a place where they
found oil.

The Cuaman. That is what I mean by “ proven district.” It is
a producing district. .

Ar. MansoN. One criticism that we have made of their oil valua-
tions is the fact that they have given no consideration at all to that
20 per cent dry holes in estimating the amount of oi! likely to be re-
covered from this 160-acre area. ‘

Senator SHorRTRIDGE. What oil-producing section have you in mind
when you make that statement ¢ : :

Mr. Manson. All of them.,

Senator Reep of Pennsylvania. Mr. Manson, if I put down a
well in the middle of my 160-acre tract, then I am allowed discov-
ery for the whole 160 acres, and we will say that after estimating
the quantity cf oil to be derived from that tract and the value of it
we arrive at a depletion allowance of $1 a barrel. Under the
present regulations, no matter how many wells I drill in that 160-
acre tract, I am entitled to deduct for degletion $1 per barrel from
the product of all of those wells. Xs that the situation

r. MansoN. That is right.

Senator Reep of Pennsylvania. Then, on this Foster tract that
you show here that is peppered with oil wells, the discoveries that
were claimed allowed him not only to deduct depletion on those dis-
covery wells, but on all the other wells shown on that tract?

Mr. Manson, Yes. : ‘

The CrairmaN. Would not that have been the same with the indi-
viduals who sunk those wells? : :

Mr. Manson. Surely.

The Cramman. They would have been allowed $1 per barrel, as
sugfestsd by Senator Reed {

r. MangoN, Yes. : :
* Senator Reep of Pennsylvania. Su[l)pose Foster’s neighbor had
sunk a well right along his property line, and had gotten himself
discovery allowed for a part of his tract. Would that have had any
effect at all on Foster’s right? '
- Mr. MansoN. Yes. Foster had 160 acres. We will assume that
Foster’s neighbor put down a well 10 feet each of Foster’s east line
and at about the middle of the north and south line. Thet would
rove the east 80 of Foster’s land with the exception of the west 10
eet of the east 80. :

Senator Reep of Pennsylvania. And any well that Foster might
sink in that east 80, minus 10 feet, would entitle him to the same
depletion allowance that his neighbor had determined ¢ :

r. Manson. No. If that was the impression I left by my rormer
statement, I want to clear it up.

The Caairman. That is the impression I got from your answer
to my question.

Mr. MansoN. That is not true. The area that I mark “A ” on .

here represents 160 acres. The area I mark “B” is supposed to

_ ' |
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represent the adjoining 80 acres. This area “ A ” is owned by A
and the 80 over here marked “B” is owned by B. Now, I will
draw a line which I mark 1 at the top and 2 at the bottom. That
is the line which bisects A’s 160 acres. I will draw a line which I
will mark 3—¢4 which cuts A’s 160 acres into 40-acre tracts. Assume
that A puts his well at a point opposite 3, which I will mark with
a dot on this diagram. We will assume that that well is as close
to the line as you can get it. That well will prove the east 80
of A’s area and it will also prove B’s area, the whole of it.

Senator Ccrris. You mean it is presumed to prove it ?

Mr. MaxsoN. No; under the regulations it legally makes it a
proven area.

Senator Curtis. I know; whether it is-in fact.

Mr. MansoN. Whether it is in fact is different. Now, A will
get a discovery value on his east 80 which will be determined by
estimating the quantity of oil under ‘A’s east 80. If B owns his 80
_ prior to the bringing in of A’s discovery well, B will be entitled to a

discovery value when B brings in a discovery on his property.

Senator Reep of Pennsylvania. And the amount of that will be
the same as A’s? : :

Mr. MansoN. No; the amount of that will be determined by a
separate valuation which will be based upon the Froduction of the
d}iscg;rery well which B will bring in on his side of the line opposite
the No. 3.

Senator Cunris, The offset well? ‘

Mr. MansoN. Yes; the offset well. If, however, B acquired this
property after A brought in this well, then, under the regulations
and under the existing law, he would not be entitled toc any dis-
covery depletion. .

Under the proposed amendment by the House, B can save his
rights to discovery depletion by contributing to the cost of bringing
in A’s well.

fSer;ator Ruep of Pennsylvania. Whether he acquires it before or
after

Mr. MansoN. Yes.

.. Senator. Curtis. The answer to that is if he had not his lease
there, if he did not own it, he would not contribute,

Senator Jones of New Mexico. As a practical proposition, do
you not think whenever anybody is going to drill that somebody be-
lfora ;h‘illing begins would have & lease or claim upon the adjoining

an

Senator Curtis. Not always.

The Cuammman. You can go further than 160 or 80; you can take
a whole section of land. This map which I have here gives a whole
section of land as to how field wells under the ruling could prove
the whole section.

Mr. ManNsoN. There is a diagram in this report which shows how
an area of 2,500 acres could be blanketed with discovery values and

ot a discovery valuation on every foot of it, contiguous areas. It
1s on page 38. The explanation begins on page 37. I have followed
up one whole side of an area of some 2,500 acres.

Now, what I am leading up to in connection with this is this
* proposition: In the consideration of depletion of oil wells, particu-
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larly, if the Congress should consider the allowance of a flat rate or
a flat percentage of operating income—— C ' o

Senator Cortis. I will state here that I was going to offer an
amendment providing for a percentage. - - ‘

Mr. MansoN. What I want to bring out is that one argument that
might be raised against a flat rate is that you would be allowing a
depletion where it is not now allowed. = : '

desire to call your attention to the fact that if there is anybody
that is not gettingldepletion now, it is because he has overlooked his
opportunity, and I doubt it. o

enator Ernsrt. Do you mean by that that they get depletion where
it is not deserved ?
. Mr. Manson. I mean to say that under this law as it exists at the
present time you can get discovery valuation on every foot of an oil

ool which will give you a discovery depletion and that, therefore,

if you fix your depletion upon a flat percentage of operating earnings
you would not be giving anybody depletion that is not already get-
ting it. On the other hand, if you desire to confine depletion to the
depletion of capital actually invested or in existence on the 1st of
March, 1913, you have to radically amend your discovery provision
of the statute, ' o ' o ‘
I merely call attention to the fact that the Xre,sent discovery divi-
sion of the statute is so broad that it will give discovery to everybody,
that is, to practically everybody; and if you do not want to do that,
:hen it is up to Congress to amend the discovery provision of the
aw. : ‘ : o

The CaairmaN. The simplest way, I suppose, to obviate that would
be to have a flat tax on the operating income. - B T

Senator Corris. On the gross income. R

Mr. Manson. The committee that I represent has not taken any
position with respect to the uneconomic soundness of discovery de-
pletion, and I do not care to enter into any further discussion of it,
other than I have done for the purposes of calling attention to the
wageit operates. A

nator Reep of Pennsylvania. That is only going half way. Can
you not give us any recommendations about the way this thing
should be handled ? ' - o

Mr. Manson. Well, I can when T get through. I would rather
cover some other phases of it because I have more readons for the
recommendations that 1 would make than those I have given. -

The present law confines the discovery valuation to the value of the
property at the date of discovery or within 30 days thereafter. 1In
the case of mines and some deposits that 30-day limitation has been
entirely ignored. T take it that the purpose of the 30-day limitation
was this: Upon the discovery of a new deposit—— : '

Senator SnorrrIipGE. Speaking of metals?

- Mr. Manson. Of metals; yes. ‘ :
" Senator SHorTRIDGE. Or & gold ming; for example. :

Mr. Manson. Yes; a gold or a silver mine or something of that
sort. We will say that is discovered by 2 man who has not the capital
with which to develop it. L : ‘

Senator SHorTRIDGE. Does that mean the original discoverer?

Mr. MansoN. ¥es; the original discoverer of 'some new deposit
of sore mineral. We will say it is discovered by some prospector

L gt
S lhey
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who has not the capital with which to develop it. The mere fact
that he can demonstrate that there is something there, although there

is no way to determine how much there is there, gives the property

a value which it would not have if the prospect had not been dis-
covered. . C 4 ) i
The only purFose that I can see in Congress limiting the value
to be shown within 30 days—that is the provision of the statute—is
that it was the intention of Congress that the miner should not be
rmitted to have an unlimited time within which to develop the
ull value of his mine, but that all that was intended to be discovered
gg c(lly.:scm'ery depletion was such value as could be developed within
Senator SuorrrIDGE. And none could be in ninety-nine cases out of
a hundred. . : X ‘
The Caamuman, In 1918 it was 12 months; that is, I mean the
report that we made. : .
r. Manson. It was enacted in the law for 30 days.
Senator Bayarp, How is that, Senator? ,
The CuamrMAN. In the report on the revenue bill of 1918 there

appears this language:

For the purpose of depletion allowunce in the case of properties acquired
prior to March 1, 1913, the provision of the present law, omitted in the House
bill, has been restored by the commlttee, so that in the case of stch propertles,
the basis for the depletion allowance shall be the March 1, 1913, valuation;
but a proviso has been added that where mines or oil and gas wells have been
discovered by the tax payeér on or after aMrech 1, 1018, and not acquired as a
result of the purchase of a proven tract or lease, and where the fair market
value is material in its proportion to the cost, the depletion allowance shall be
based upon the fair market value of the property at the date of discovery or

within twave monihs thereafter.

‘That is what this committee thought at that time.
Mr, Manson. Well, the 30-day provision. was enacted in the law,
Senator Jones of New Mexico. When it was enacted in the law

it was made 30 days.

The CamrMan. Yes; I am only calling attention of the committee
to- the position that the committee took at that time; I mean the
position; that the Finance Committee took at that time. . -
* Senator SmorTrIDGE. Does that apply to a gold mine the same as
to an oil well? ' '
The CaAIRMAN. Yes. - : .
Mr. Manson. It applies to all discovery depletion.
Senator Kina. Tt 1s for discovery depletion.
Senator SHORTRIDGE. Certainly there is a great difference between
a gold mine and an oil well. .
& ientgtor King. You get depletion in addition to your discovery
epletion,
r. MansoN. Now I want to call attention very briefly to one case
that illustrates the department’s practice with respect to mines. '
In Alaska in drilling for oil in 1903 sulphur was discovered on a
particular tract of land. There was not any pariicular attention
paid to it at the time because the drillers were seeking oil. That
Ero rty played out as an oil field and some St. Louis parties took
old of it for the purpose of developing it as a sulphur property.
In 1909 they conducted drilling operations on the property for the
purpose of determining the extent of the sulphur, and they found

- |
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a vein of sulphur 56 feet thick lying at various depths between 900
and 1,000 feet below the surface.

The CramMAN. I think it was in 1908, was it not, because the
question came up at the time we were making the tariff bill of 1909,

Mr. MansoN. You had another property in mind. You had the
Union Sulphur Co. in mind. '

The CHAIRMAN. 'Yes. : :

Mr. MansoN. The Union Sulphur Co. was organized in 1898 and
ﬁnal(l]y ?ot its property going in 1908. Now, regarding this l!l)roperty,
the drilling operations for the purpose of ascertaining the extent
of the sulphur were casried on in 1909, «nd, as I sagd(;:hey discovered
a 56-foot vein of sulphur lying between 900 and 1,000 feet below the
surface. A discovery value was allowed upon that property as of
1919. You can see that the discovery value being allowed onl
upon mines discovered since March 1, 1913, would not apply to this
property at all unless they could bring the &iscovery date subsequent
to%fharcll: 1, 1913.1 1 to thi rty and to - ofh

e theory applied to this property an many other properties

was that notwithstanding the fact that the existence of the mineral
was shown prior to this date, there was no discovery until it was
ascertained by the construction of a $5,000,000 plant and the o;Fhra-
tion of that plant that the mine could be profitably operated. at
is the construction that has been L})ls.ced upon this statute.

Senator JoNes of New Mexico. Make it a little clearer by telling the
steps which were taken. The extent of the sulphur ore bed was ascer-
tained in 1909, and then there was a reorganization or financing of
the enterprise. 4

Mr. MaxnsoN. Yes; there was a refinancing of the company. Now
I want to call attention to this fact, that in this case there was
nothing discovered after 1913. The process for the recovery of this
sulphur was invented by a German aad applied on the deposits of
the Union Sulphur Co. in 1898. The Union Sulphur Co. was suc-
cessfully extracting its sulphur by that process. The process is to
force live steam, superheated steam, into the sulphur deposit and
melt it and then recover the sulphur by compressed air pumping

rocess. So that the process of recovery was known and the ex-
‘1stence of the deposit was known prior to the 1st of March, 1913.

The CrammaN. That is, the thickness of the deposit? =

Mr. MansoN. The thickness of the deposit; yes.

Sem}?tor King. They had a great many i)qrings to discover its
extent o ‘ ‘ ‘

Mr. MansoN. Yes; there wasa reﬁnancin%gf'the company. Now,
The only thing that took place between 1909 and 1919 was that it
took them some considerable time to raise the money with which to

‘build the plant. Now, there is another case that I have in mind.

Senator King. They allowed $38,000,000 discovery deplotion on
that property which cost them, as I recall, $250,000. @~

Senator Jones of New Mexico. That is what I wanted to find out,

b

‘'when it was that that $250,000 took place, .

~ Mr. MansoN. That was in 1909. These people paid $250,000 for
a tract of land which for any purpose other than mining operations
~was worthless, upon the strength of the fact of the existehce of the

sulphur discovery in that property by the oil-drilling operations.
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Another case that I have in mind is the United Verde Mining Co.

Senator Kinag. Before you take that up let me ask you a question.
In addition to the $38,000,000 discovery depletion which would
absolve them from tax for a definite period, were they not allowed
all expenses which they had been put to in drilling and depletion
value from year to year as it was taken up? :

Mr. Manson. They were not allowed any depletion except de-
pletion on the $38,000,000 value placed on the property. I think
they caé)italized their other expenses. They must have, because
theg had no income up to 1919. .

enator King, That is, no income upon which they paid any
taxes.

Mr. Manson. The plant did not begin to oEerate until then, so
they could not have had any income out of which to pay develop-
ment expenses. : :

Senator Couzens. Have you in mind, Mr. Manson, bringing to
the committee’s attention the case of the gold mines owned by the
Vanderbilts?

Mr. MansoN. That is another case. What I am calling the com-
mittee’s attention to now is that.this 30-day provision has been

iven no effective reco%ﬁtion. In the case of the United Verde

xtension Mining Co. the company had been operating for a great
many years looking for an extension of the United Verde lode, and
they had sunk a lot of money in the proPerty. The property was
recapitalized, I think, about 1912, and a large block of the stock—
I think nearly half of it—was sold at a price which would fix the
value of the property at $525,000. In 1915 they discovered the ore
body. They ran into a very fich body of ore. Now, the discover
valuation made upon that property was made as of December 31,
1916. I do not know what date in 1915 they discovered the ore
body, but at an¥l rate instead of 30 days theY were allowed something
over a year within which to develop the full value of that property.

The Carson Hill gold mine is another similar case. This was an
ogerating mine in 1913. During the high cost of operation period
the mine was closed down as an operating mine. A man by the
name. of Loriff discovered a gold desosit in 1916 that was near this
Carson Hill Mine. Loring conceived the idea that his deposit ran
into the Carson Hill property. He went to Mrs. Vanderbilt, who
owned the property, and got an option under which he would have
the right to surchase the property for $600,000, provided he found
the gold, and he was given three years under that option within
which to carry on explorations in the Carson Hill property. That
option provided that any gold he recovered during the period he
was carrying on these explorations would be put in escrow to be
applied to the purchase price in case he exercised his option.

e discovered the rich deposit on. the 25th of Séptember, 1917.
The taxpayer was not organized. The taxpayer did not come into
existence until the 27th of November, 1917; that is, the corporation.
When the taxpayer was organized on November 27, 1917, the option
was assigned to the taxpayer. On the 30th of November, 1918, 14
months after the discovery of the deposit, the taxpayer notified Mrs.
Vanderbilt that it would exercise the option and the transfer was
made on December 28, 1918, Discovery value was allowed in that
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case as of December 28, 1918. That is over a year after the dis-
covery of the deposit. . .. - L

"I call attention to the fact that in that case at tho time of the
discovery of the deposit—now, this statute provides that the dis-
covery shall be by the taxpadyer-the taxfayer did not even exist.

Senator Couzens. What discovery depletion was allowed on that?

Mr. MansoN. Something over $1,000,000. A ‘

The CaAmrMAN, Do you know whether they took that out?

- Mr. Manson. Yes; they took it all out and got it all back in
1919, 1920, and 1921. ' ;
. The Cuamman. It is not producing now?

Mr. Manson. I do not think so.

Senator :.CouzeNns. What was the net result of the enterprisef
-~ Mr. MansoN. The net result of the enterprise was that they de-
veloped practically the entire deposit before they exercised the
option, T . o ,
pSenator Couzexs. 1 mean the profit or loss in the enterprise. -

Mr. MansoN. Oh, it was immensely profitable. :

. Renator Reep of : Pennsylvania. And there was $1,000,000 of
their earnings that was tax free!

Mr. MansoN. Yes; something over $1,000,000.

Senator Kinag. By failing to applgethe law to fix the value of
discovery depletion within 30 days after the discovery.

Mr. Manson. Without going into detail on the matter of valua-
tion for depletion purposes, I want to say that I believe that it
is absolutely imperative that some method of determining depletion

figured out as a substitute for the present method of basing it
upon valuations. I do not think that any method could lead to more
discrimination between taxpayers than the method which is now
being pursued. We have not investigated a single oil valuation
where two sarties were interested in the same property where there
was not a difference of at least 100 per cent in values placed upon
the same property for depletion. purposes for different interests.
- Senator Curris. What do 'you mean by that? o ~

Myr. Mansox. What I mean by that is this: Here is & lessor and
a lessee, both of whom are being allowed depletion fromn' the same
‘property. The lessor -is getting a one-eighth royalty. In that in-
stance the lessor would get one-eighth of the oil. The depletion is
figared upon a per barrel basis. = - :

Senator Couvzens. The market price? . -

Mr. Manson. Yes. Now, the lessor’s oil is worth to the lessor
more than the lessee’s o0il per batrel for the reason that the lessee
has got to stand the expense of drilling the well and recovering
the oil. So that the oil in the ground that goes to the lessor has
a value to the lessor of more than the oil that goes to the lessee by
the amount of the expense of recovery. - ’

The CuairMaN, The lessee gets seven times as much.

Mr. MansoN. Yes; but the lessee has to Pay out of his seven
barrels the expense of his recovery, not only of his oil but the
lessor’s oil. What I wish to point out is that here is one property
that is being de'Fleted. Two different people have an interest in
that property. The value of that property for these two different
people should be the same, excépt that the lessor’s value is a little
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higher per barrel because the lessor is not required to stand the
expense of recovery while the lessee is required to stand the ex-

nsel of recovering not only his seven barrels but the lessor’s eighth

arrel. Co

I will just call attention to one case here right on that point.

Senator Couzens. Is that the case of a partnership interest in
an oil well? :

Mr. MansoN. No; this is a lessor and a lessee case. I will call
attention to a partnership case here in a minute.

On page 92 I discuss the difference in the valuation of a lease
made for the lessor and one made for the lessee. The Gypsy Oil
Co. was allowed a valuation on this lease of over $10,000,000.
The fee belonged to a woman by the name of Atlanta G: Winchester.
She got the value of the entire property figured upon the basis of
the allowance to her, or $5,436,000. There is a 100 per cent differ-
ence between the value placed upon that property for lessee’s de-
pletion and the value placed upon it for lessor’s depletion.

Senator Reep of Pennsylvania. That is the value of the property
and not the value of the respective interests?

Mr. MansoN. No; this is the value of the property.

Senator King. But you would take the value of the property
for the purpose of depletion and discovery for each.

Mr. MansoN. The value per barrel for Mrs. Winchester should
have been higher than the value for the Gypsy Oil Co. be-
cause the Gy})sy Oil Co. was required to stand the expense of pump-
ing and drilling and whatever other expenses there were incident
to bringing in and recovering that oit.

Senator Rekp of Pennsylvania. Its expenses, of course, were

deductible from its gross income. .
Mr. ¥ -oN. Yes. Here you have a certain estimated quantity

of oil in . ground, The value of that oil is determined by esti-
mating th. quantity and multiplying that estimated quantity .by
the price of oil and deducting from it the expense of recoverit:%nit.

The value of a property that has got to be recovered is certalaly
reduced by the cost of recovering it, of reducing it to possession.
The lessor has no cost of recovery because the lessee has to stand
that. In this instance the value placed upon the sroperty for the
lessor’s interest was only about half the value placed upon it for the
lessee’s interest, notwithstanding the fact that the lessor had actually
a value which exceeded that of the lessee by the expense of recovery.

Senator Couzens. When you speak of the lessor’s being less than
the lessee’s value, you mean the value of the whole property?

Mr. MansonN. I mean the value of the whole property for the
purpose of determining their interests.

r. Reep of Pennsylvania. Obviously it ought to be at least as
great in the case of t{:e lessor as in the case of the lesses without
sboppixﬁ to enter into the question of expense.

Mr. MansoN. Yes. L

The CammaN. This is the way the law of 1924 provided :

In the case of leases deduction allowed by this paragraph shall be equitably
apportioned between the lessor and the lessee, .

79044—26——11
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-*Senator Curtis. These cases were decided befove this law went

into effect.- -~ . - ce :

" Mr: Manso: . No. - = - ' : ; :
The Cuairman. The law of 1921 used nearly the same ianguage.
Mr. Manson. The lesseé’s depletion was contained in the 1921

act. 'The 1918 act contained no provision.

Senator Rerp of Pennsylvania. What explanation was given to
you for that apparent discrimination ? : :

Mr. Maxrson. It was just made by two different engineers.

- Senator Couzexs. Different periods. ,

Mr. MansoN. Different valuations made by different engineers.
Here is another property. There are five partners who own a work-
ing ‘interest‘in this property. The value placed upon the entire
property now for purposes of determining the depletion allowable
to each five partners in the case of the first partner is $152,000, in
the case of the second partner $187.000, in the case of the third
partner $187,000, in the case of the fourth partner $291,000 and in the
case of the fifth partner $464,000.

Now, here you have one piece of property in which five different
people have an undivided interest, and the value of the whole prop-
erty for the purpose of ascertaining the undivided interest of each -
of them is given four different valuations. It happens that two
of these partners got the same value. : : '

" The depletion unit per barrel in the case of the first partner was
41 cents. - And, mind you, this would not vary with the partners
because their interests were taken care of by giving them more or
less barrels. This is a thing that ought to be the same in connection
with all of them. '

The Ciramman. Did all five partners own the same proportion?
- Mr. Manson. No; but their proportions would be taken care of by
giving them more or less barrels. }

- The CHamrmaN. That is what I want to know in order to judge

whether this was ap%ortioned on the property. T
Mr. Maxson. The basis of apportionment is on the basis of barrels.
The CHAIRMAN. I am speaking now not of the 41 cents you refer-

red to but of the amounts you just named.

- Mr. MansoN. That ought to be the same for all of them, too.

- The CHAlRMAN. Well, was it? = -~ : .

-Mr. MansoN. No. = R : '

The CramrMan. I mean, was it in proportion to the amount of
their interests in the property? :

. Mr. Ma~soN. Their interest in the property, in the first place,

is reduced to barrels. I might get twice as many barrels as you

do, but the total property would have the same value for the pur-
se of determining how much-each one of us would get per barrel

mdeépletiom:~* <.y o o0 0 L
Senator SHorTRIDGE.: Does the market value of the oil enter into

the problem ¢ '

r. Minson. No} thése people all have an undivided interest in
the same property, and the same value should have been given to
the same piece of property, no matter what their undivided interests
were.
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Senator Snor1rIDGE. And no matter what the price was?

Mr, MansoN. No matter what the price was, because it is valued
as of the same date. ,

Senator Reep of Pennsylvania. There is no question of subsequent
purchase by different partners?

Mr. MansoN. Noj these are all discovery values, and, of course,
the property is discovered by a discovery well. This is on page 95.

Senator Rukn of l’onnsyl\junia. What was the allowance per
barrvel ¥ n ‘

Mr. Manson. For the first one 41.66 cents, for the second 51.15
cents, for the third 51.15 cents, for the fourth 79.65 cents and for the
fifth $1.27.

Senator SHorTRIDGE. What explanation was given, if any?

Mr. MansoN. That the valuations were made by different
engineers.

Mr. Grede. Was that case taken up by the committee? _

Mr. Ma~son. Yes: it appears in our record on pages 2974 and
2075, ‘

- The CHamMaN. And in your report on page 95 ¢

Mr. Manson. Yes.

Senator Reep of Pensylvania. Did not the 41-cent fellew put up
a big kick? ‘ '

Mr. Mansox. I do not suppose he knew anything about it. My
recollection is that he found out about it and did put up a kick.

Senator SiMMONs. You say those reports were made by different
engineers.  Why could not one engineer make all of those reports if
it pértained to one property ¢ :

Sepator Covzens, That 15 becanse they were checking up income
tax returns. :

Senator Curris. Conld it be explained by the fact that at the
date of one man’s return there was a difference in value on the oil?

Mr. Manson. No. because the value of the oil is taken at the date
of discovery. ' -

Senator Kina, That is fixed by statute.

Senator Curris. How could they fix the value of the oil. then?
How could the five men reach a different conclusion if it was fixed
at the same date and at the same value? ,

Mr. MansoN. One man.might. estimate twice the quantity of oil.

One man might use & 10: per cent discount factor and another man-

might use a 5 per cent discount factor. :

Senator C'urtis. They could not use a different production cost.
That is all run by pipe line reports. You have the run of every
day. You know just exactly what the run was.

enator Couzens. But this valuation takes place before the pipe-
line records are available. It is supposed to take place 30 days
after valuation. K ,

Senator Curtis. No; you can get pipe line figures within 24 hours,
No man pays unless he gets 10 days. In 10 days you can get the run
of every oil well and for each and'ever'%;la.y. I have bought a few
oil wells and know what I am talking about.

Senator Jones of New Mexico. You do in your section of the
country, but how are you going to figure it in San Juan Couuty,
New Mexico, where there is no transportation? .
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Senator Cuxris. Who buys your oil? o -

Senator JonNes of New Mexico. It is shipped out under very
serious difficulties and they are shipping out very small quantities
because the charges are excessive. , :

Senator Curris, Down that way where there is a pipe-line propo-
sition the pipe line runs right into the land.

Senator Joxes of New Mexico. Yon are absolutely right when

you are speaking of a pipe-line country.

Senator Rekn of Pennsylvania. It is not a question of the actual
runs, Senator Curtis; it is a question of how much they shall allow
this man on each barrel for a return on his capital investment. In
ordgr to get that you have to multiply the value of the oil, which
was probably taken at the same price for all five partners, by the
estimated quantity, and the trouble came from the fact that the
engineers estimated different quantities for each of the five partners,

r. Mansoxn. If it had been purely a different estimate for the
quantity, that would not make very much difference, because you
ret your value by mlxltiplyin%joul' price by the number of barrels.
;ft comes about in this way: You deduct the drilling expense from
your value. If you have a big value and deduct the drilling ex-
pense, the drilling expense makes a smaller difference per barrel
than it would if you had a small number of barrels.

Then, there is a difference. in the use of the discount factor. One
engineer might apply his discount factor for the middle of the year,
while another engineer would u(?ply it for the end of the year.
Both practices have been followed.

Here is another case where two of these partners were interested
in another property with two other outsiders. I have just given
the depletion units here for the same property. J. J. Larkin got
28.5 cents and E. L. Connelly got 33.7 cents. The Margay Oil Co.
gg;t 60 cents and the Gypsy Oil Co. got 71.74 cents out of the same
oil. - ,

Senator Couzkns. Just tell the committee what the difference in
the results would be if you used a 5 per cent discount factor or a 10
per cent discount factor.

Mr. Mansoxn. It would make a difference of about 100 per cent
in your income. ) :

nator King. Have you discussed the question that this depletion

_discovery is based somewhat upon the theory of eneourafing the
wild catter during the war and the fact that substantially all of this
depletion discovery goes to operators and not to the wild catter?
The wild catter does not get any discovery depletion, but it is the
man who operates who gets discovery depletion. :

Mr. Manson. I have called attention to the relative figures.

The Cramryran. The wild catter on public land gets a better rate
on his royalty than if it were on proven land. -

Senator Kinc. If I go out as a wild catter and run the risk and
discover a well and sell it to dyou, I do not get any depletion dis-
(iov?ry. at all, and you go ahead and operate it and get the discovery
depletion. A : _ S .

r. MansoN. No; your depletion would be based on cost there.

Senator Kinc. What do you estimate the cost?

Mr. MansoNx. Whatever he pays for the property.

Senator King. I do not get it. -

rs
ot

o
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Mr. MansoN. You get-a limited tax but you do not get any dis-
covery depletion.

Senator King. So that the wild catter does not get the benefit of
the discovery depletion which was the basis of the statute.

Senator Rerp of Pennsylvania. Does he not get that in case he
sells to an operating company? Does he not get an allowance for
th;a ;liscovery value in calculating the profit that he makes on the
m e . B .

Mr. MansoN. What is that, Senator?

Senator Rexp of Pennsylvania. If the wild catter sells to one
of these operating-oil companies his profit is the difference between
his discovery value and the sale price, is it not ?

Mr. MansoN. No; his Eroﬁt is the difference between what he paid
for the property and what he sells it for. He gets a limited tax.
In other words, the tax, I think, is limited to 16 per cent.

Now, in the case of a corporation that has no application at all.

Senator Reep of Pennsylvania. But a wildcatter himself who sells
for 16 per cent profit does not have to pay full surtax, because that
16 ?er cent limit protects him, '

Mr. MansoN. Yes; but he gets no other advantage for discoveries,

Our investigation of the valuations placed on metal mines, like
copper and silver—

Senator Jones of New Mexico. Before you leave that oil business,
1 want to clear up a point in my own mind. You take the old
established oil companies that are also engaged in developing new
properties, in prospecting. Do they charge the expenses of that
prospecting to the cost of operation?

Mr. MansoN. Yes,

Senator JoNEs of New Mexico. Or capitalize it !

Mr. MansoN. No; most of them charge it to cost of operation.

Senator Jones of New Mexico. What is the effect of that?

Mr. MansoN. The money they spend in prospecting is deducted
from their tax as an operating expense, and. in addition to that,
they get discovery value on the property.

Senator Jones of New Mexico. Then, there is this difference be-
tween the old established operating company and the new one which
is engaged in the business for the first time, we will say: The wild-
catter, the new wildcatter, he has no operating income against which
he can charge his cost of prospecting.

Mr. MansoN, That is one of the arguments that was advanced
for the discovery valuation. All I know about those arguments
is from reading the record of the hearings before the committees.
A man would go aut and prospect for oil and spend several years
looking for a property, and sink a lot of money in dry holes, during
which time he would have no income from which he could deduct
the losses which he sustained during that period. It was therefore

. argued that inasmuch as he could not deduct the accumulated losses
he had sustained during the years when he had no income it was
unjust to tax him upon the profits that accrued to him in the one
year when he did have an income.

Of course, in the case of all large companies they deduct those
losses which were intended to be recouped through discovery value
from their operating expenses, and about 66 per cent of the dis-
covery depletion is allowed to large operators.
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Senator Joxes of New Mexico, Who have charged cost of dis-
covery to expense, -
 Mr, MaNsoN. Yes

The Cuaman. The same ching applies in the case of mines..

A man goes out on the hills, but if a com any is running he would
not run long unless he spent money for tﬁe operating and develop-
mg of his property. ‘ ' L

enator JoNes of New Mexico. I am not undertaking to condemn

or justify the proposition, but I want to bring out_all the facts
here so we may have them before us in dealing with the subject.
In the one case where it is an old established concern simply charg-
ing to expense the cost of replacement, we will say, he takes no risk,
so far as his money is concerned—I mean for purposes of taxation—
because the money which he uses has not been taxed; but the con-
cernn which has ne operating income against which it can charge the
cost of prospectin% etc., has an entirely different appeal, it seems
to me, from the other concern. . ‘

The CuamrMaN. It is the same in all business. An effort is re-
qiiu'ed to begin business and operate before there is any profit at
aiul.

Senator Joxes of New Mexico. I know, but where there. is one
concern that has a large operating income against which it charges
prospecting and replacement, that concern is in an entirely different
position from the fellow who has no operating income against
which he can charge these things.

Senator Rern of Pennsylvania. Mr. Manson, I would like to turn
back to these two cases that you gave us in detail. On referring
to page 2974 of the record of the hearings of your committee I gather
that the inequalities in this first partnership that you gave us having
units ranging from 41 cents up to $1.27 were discovered in Septem-
ber. 1924, by Mr. Williams. an engineer of the Burean of Internal
Revenue, who was assigned the case of Seth Ely, and in reviewin
that he found that various valuations had been allowed to these dif-
ferent partners, and he immediately requisitioned all of the other
cases in order to attempt to secure uniform results, and as a result
a valuation of the entire working interest was made, giving a uni-
form net working interest value of $181,000 for all of the partners
with the same amount of reserves, und a 49.462 cents per barrel allow-
ance was given to all the partners. In .other words, the bureau
found its mistake and rectified it.

Mr. Manson. There are any number of cases——

Senator Rekn of Pennsylvania. Is that right?

Mr. MansoN. 1 do not doubt it. .

Mr. Greea. It is in your own record.

Mr. Manson. I do not doubt it. ' -

Senator Reev of Pennsylvania. I think that is a very material
factor for the committee to know in this case. I got the impression
from what you said that this irregularity had been discovered by
vour committee and that the bureflu had rever done anything to
© fix it, : ‘

Mr. Ma~son. I did not say anything of that kind. .

Senator Erxst. That was the impression your testimony left, Mr.
Manson. o : o ' -
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Senator Reep of Pennsylvania. Now, I want to call your atten-
tion to the second case you told us about, where J. J. Larkin got 28
cents allowance and his partner, Connely, got 33 cents, and the
Margay Oil Co. got 60 cents, and the Gypsy (§il Co., a subsidiary of
the Mellon concern, got 60 cents, I got the .mpression from the
way you told it that these allowances.had been ma(fé by the bureau,
that your committee had discovered them, and that so far as anybody
knew those inequalities were still prevailing. . o

Now I discover from page 2975 of your record that the discrep-
ancies were discovered by the bureau itself and were corrected 1n
July, 1924, by the bureau of its own initiative, and & uniform allpsv-
ance of 60 cents given to each of those partners; also that that valua-
tion has been used for Mr. Larkin and Mr. Connely who werethe
buts of the joke, and will, of course, be used in the cases of other
taxpayers as they appear. Is that correct? : o

Mr. Mansox. I do not doubt it.

Senator SiaaoNs. Senator Reed, what is the date on which that
correction was made? "

Senator Reeb of Pennsylvania. July 25 to 28, 1924, .

Senator Simmons. I would like to ask Mr. Manson if his committes
had made these discoveries before that correction was made and if the
correction was made after you had made these discoveries and as a
result of these discoveries? :

Mr. Greea. The memorandnm of the agent of the counsel of the
committee is dated May 21, 1925. These corrections weve made July
25 to 28, 1924, .

Senator SimMmons. You made those corrections as the result of the
pointing out by the Couzens committee of those errors you had com-
mitted 1n the department? '

Mr, Greca. No, sir. It is May 31, 1925, on the memorandum to
Mr. Manson. It appears in the hearings.

Mr. MansoN. When was the statement made?

Mr. Grece. It was taken up by the investigating committee on
l\g;z 22, 1925. It was corrected by the bureaun on July 25 to July 28,
1 4]

Mr. MansoN. Now, I would like to ask this: How could you change
a valuation for the GypsQr Oil Co. when all the Gulf cases were closed
by 1312 agreement in 19231

Mr. GzEge. Any case which had been finally closed under agree-
ment between the commission and the taxpayer as provided by the
statute, of course, remained closed, but the difference in valuation
was discovered by the department before the committee ever got the
case, and so far as it could be corrected, and in respect of cases pend-
ing not barred Lty the statute of limitations or covered by final agree-
ment, a new revised value was applied to all taxpayers concerned.

Mr. Maxnson. Yes; but so far as the Gypsy Oil Co. was concerned
the correction was not made.

Mr. Greao, If the statute prevented it, of course not.

" Mr. MansoN. You just gave the impression here that you corrected
1

‘M. Greqe. In so far as it was possible under the statute of limita-

tions, yes, ‘ : .
Mr. Mansoxn. It was not possible under the statute of limitations

to make the correction which you gave.
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~ Mr. Gizeaa., The valuation which had been made in 1920 in the par-
ticular case of the Gy Oil Co. could not be corrected, because
it was barred by the statute. ‘ ' '

Mr, Manson. And the Gy‘)ay Co. is still getting $1.27.

Mr. Greaa. That is a conclusion. :

Senator Rexn of Pennsylvania. Of course, it is not in its current
allowances, is it? -

Mr. Grege. After the year 1919, which was closed and barred by
the statute, this case was never touched. When it comes up for later
years it will stand on its own bottom.

Mr. Manson. When that unit rate depletion is once fixed and the
case is closed by a 1312 agreement it can not be touched. You gave
the impression here that you had straightened this thing out, and as
far as tax discrepancy is concerned in there it has not been touched.

Senator Couzens. Because of a perhaps unfortunate inference
left by Mr. Manson in this case I desire to make a statement. While
this case was being discussed I tocld Senator Wadsworth that these
criticisms were directed to the bureau because we had found no
system, no method, and I know of none now whereby the same
valuation is placed on the same property for the several divided
interests. h

I mentioned it before this discussion came up just now to Senator
Wadsworth, that that was our main criticism, and T usked Senator
Wadsworth to sustain the criticism that it was made because of the
system, and it has not yet developed that any system prevails where-
by these inequalities may be discovered. _

I do not say that in these particular cases, or in perhaps one
hundred other cases, discrepancies may not be discovered, but I still
contend that nothing has been shown to this committee to indicate
that a system exists whereby a taxsa er may be assured thet the
same value is placed on each undivided interest.

I ask Senator Wadsworth if T did not state that before this
controversy came up? And I state it now because I do not want the
committee to be put in the position that we claim that all of these
were not straightened out at some time. T say there is no systera
in the bureau to insure that,

Senator Wapswortn. That was the nature of the personal con-
versation that we had about five minutes ago.

"~ The Cuamman. Did you get the: impression from what Mr.
Manson said that those cases had never been settled ¢

Senator Couzens. I did not have any impression ot it, because
I did not follow up those cases. The question was whether these
individual cases had been adjusted. I have taken a broader view-
point in this investigation than the mere settlement of a few con-
troverted cases. I have tried to approach the problem from a
viewpoint of a system which insures equality upon all taxpayers,
and I have been unable to find it. ,

The Cramrman, I got the impression that all of these cases were
never discovered until the committee had cslled attention to them.

Senator Couzens. I never had any such viewpoint.

The CralRMaAN. And I had the impression that there had been no
settlement of them at all up to date. ; :
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- Senator Couzens. I had no such impression, because I knew that
a lot of them had been settled. If Mr. Manson left that impres-
sion, I am sorry. My main criticism-is that there is no system.

Senator Simmons. Mr. Chairman, that - portion of the report
which Senator Reed just now read indicates that some one of the
various  engineers that were working on this case discovered a
situation as a result of the fact that he requisitioned the papers
or reports of other engineers who had been dealing with the same
question. That was some little time after these reports had been
madg and acted npon originally by the department, as I under-
stand it. ' - : : -

Senator Reep of Pennsylvania. Not acted upon, apparently, Sena-
tor, because one man was asked to werk on the whole group.

Senator Simmons. I understand they had been acted upon because
they corrected a former action. What you read was a correction
of a former action, as I understand it, as the result of the discovery
by one of the several engineers through requisitioning reports of
the other engineers who had been acting upon this same case. They
made this discovery and when they made it they made the correc-
tion, ‘ : '

Now, assuming that that is a fact, it seems to me that the criticism
that Mr. Manson has been making was eminently a fair criticism. He
had discovered a situation in the department by which these investi-

ations were made by separate engineers of the same property reach-
ing different results. If that situation existed in the department
it is a situation which the department ought to have been able to
correct. It shows, as Senator Couzens says, that there was some in-
efficiency there with reference to these matters. What they were
criticizing, as I understand it, was that system by which this unequal
result was accomplished.

Senator SmzorTRIDGE. Assuming that there were ine%lmlities, no
one has yet explained how they arose. Perhaps Mr. tiunson can
explain that. ' ‘

énator SimmoNs. Yes; they have explained how they arose.

Senator Sxortriper, I am told that those assumed and perhaps
actual inequalities we have in mind arose from the claims that
different partners put in, one partner living in New York, one
perhaps in Virginia, one in Georgia, and one in Maine. Is that not
s0, Mr, Manson?

Mr. MansoN. To some extent that is true.

Senator SHorTRIDGE. When a given partner puts in his papers
or claim the subject matter is assigned to a given engineer who passes
upon the matter. Another partner in another State Euts in his claim
and that claim is assigned to a different engineer who acts upon the
matter. Thus inequality results.

Senator Siaaons, I think you can fairly draw this inference,
Senator—— '

Senator SuorTrIDGE. I agree with you, Senator, that there should
be si)me br]ilnging together of those matters so that one result would
a to all. C

P efmtor Simarons. You can fairly draw this inference: If in this
particular case a system has been adoEted which brought about cer-
tain results as were brought about in this case, the assumption is that

79044—26-—12
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, thére was like inefliciency. in other of the regulations of the depart-
ment leading to like disastrous results. . . S ‘
. Senator Reep of Pennsylvania, Senator Simmons, if that is a fair
inference, then is it not equally a fair inference that the depart-
meént of its‘own initiative will review those other cases as they re-
viewed this case and will find the irregularity and correct it?

Senator Simmons. If the depariment by accident discovers it,
then they will do it. :

- Senator Reep of Pennsylvania. But it was not an accident. The
report shows that they asked one man to review the whole case.
r. MansoN. How does it ha Pen that they did not assign & man
to that until after the statute of limitations had run? -
Senator Simmons. After that man had upon his own initiative
uisitioned some papers and discovered this system. .

nator Reep of Pennsylvania. Nothing that 1 have said here in
criticism has been directed at Senator Couzens or at the committee.
My complaint is' that Mr. Manson, who has just shocked us all b
bringing out these various contrasts and the treatmnent of the dif-
ferent partners, has only given us half the story, and I do not see
why he gives us only half the story when he knows all the rest of it.
I refer now to 1zvour report, Mr. Manson, at page 95, where you are
talking about these Connely and Larkin cases. It gives the impres-
sion very clearly to me that in these two partnership cases the bureau
has allowed these valiying dépletions; has made no correction of its
action; and, in fact, I think it is fair to assume from (;)a e 95 that
the bureau never knew of the inequalities until you called their atten-
tion to them. That is the impression I get from it and it is not fair.

Senator Simmons. I agree with you entirely about that. I am glad
that Mr. Manson called our attenticn to this inefficiency in the first
instance in the department. I think it is helpful. There may be
other cases of that sort that have not been corrected. It is helpful
ceriticism. I think Mr. Manson if he remeinbered that the department
had subsequently corrected them he should in connection with his
statement have called attention to that. -

- Senator Reep of Pennsylvania. And I asked him if the man who
had to put up the 28 cents did not put up a kick; and he said he
guessed he did. I want the whole story.

Senator Srxmows. That really justified the inference that there
were other such irregularities.

Mr. Greee. Because you raise that ﬂpoint;, Senator Simmons, I
should like to explain to you rather briefly what our system of check-
ing valuations is at the present time. When the section was first i
built up and had tkis task of valuing all the oil and mineral proper-
ties of this whole country as of a date many years in the past, when
that task was first thrust upon it it was too much for it to carry. - For
a while, until the section was organized, there was some inefliciency.
But at the present time the work 1s carried on in this manner: The oil
and gas section is divided geographically. The engincers in the sub-
section which deals with cases from Oklahoma and Texas are sup-
posed to have experience with those oil fields. They pass on the case
originally. In order to insure uniformity such a case is reviewed by
the reviewing officer of that section of the country, the geographical
section. After review by him it goes to the assistant chief of the sec-
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tion for another review and then is reviewed by the section chief.
The section chief’s review naturally can be only the result of a ‘cur:
sory examination, but he has a chart or table based upon actual sales
in the different fields to show the usual relations of sales in that
field to the posted price of oil on that date, and he checks the valua-
tion against those sales to see if it is in fair harmony with them. If
it is not he has it taken out and examined. It seems to me, as far as
the present time is concerned, we have done everything in the way
of system to prevent these inequalities. R

Senator Simmons. I hope it 1s not so, but when Mr. Manson made
the statement that this inequality was brought about as the result of
assigning the tax returns of the different partners to different en-
gineers, it did seem to me then that the Department ought to have
been put on notice that these various taxpayers who are partners in
this concern and who are entitled to a separate interest in it repre-
sented one entity of taxation and the returns made by the partners
in that concern representing that entity ought all have been assigned
to thie same engineer. It seems to me that was so simple and so clear
that the Department was hardly pardonable in overlooking it.

Mvr. Grego. Attempts are made to do that in cases where we are
put on notice.

Senator Simmons. Does not each return put you on notice? De-
cause it shows that he is a partner in a particular mine and is claim-
ing—-—

Mr. Grege. No, sir; we get a return from New York and one from
Oklahoma in which they claim depletion on one-fifth interest on a
forty-acre tract in Kansas.

Senator Siarmons. Is it not identified in the return?

Mr. Grega. Yes, sir.

Scnator Sramons. If it is identified and he owns only one-fifth of
it you know that somebody else owns the other four-fifths.

genntor Reep of Pennsylvania. These returns for the year 1918,
which is the year involved here, came in on March 15, 1919,
Who was commissioner then?

Mr. Grege. Mr. Roper.

Senator Reep of Pennsylvania. Mr. Roper was getting millions of
returns in his office. It was in the peak of the war agitation. I do
not think it is reasonable to blame the Commissioner’s office for not
trying to coordinate returns from different states.

Mv. MansoN. The valuations were made in 1922. If I had been
permitted to state my conclusion on this subject this controversy
would not have arisen.

Senator WapswortTH, The controversy would not have avisen if
you had led us to reaching a different conclusion. '

Senator. Cotvzens. In view of what Senator Simmons has brought
out, I would like to ask Mr. Gregg if to-day I sold a fifth interest in
one of these oil wells and the question of the profit was to be fixed
s0 &5 to arrive at my tax assessment, if there is any record in the
Bureau whereby you can go back and find out prior values put on
the same stock as of different periods prior to the present date?

_Mr. Greca. I think so without a doubt.

Senator Couzexs. He only thinks <0, We can not find any ree-

ord in the department where we can go and find out the valuation
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that was placed on an oil well in 1919, 1920, or any subsequent year
to check up to see whether I get the same value put on my share of
the well to-day. : ' ' :

The Cusmmax. I do not see how. that could be otherwise than of
record. It seems to me that before they could ever act upon a case
in the beginning they would have to have the record and the record
is certainly in the departmnent.

Senator Covzexs. But I mean that it is dealt with by a new
engineer to-day. He does not go back and find out if some other
engineer had put a value on it at some other time, and there is no
way for him to find ont because there is no system whereby he can
find, out whether a prior value was put on that property or not.

, Mr. Grece. He can get it from the particular files o! the particu-
ar case,

Senator Covzexs. If he knows whoe owns the property, but he does
not. I contend that when the first valuation is made on a property
it should be of record in the bureau, and every eagineer rvequired
to go to that record and find out whether a prior valuation had ever
been put on that property.

The Cuairvman. There was a prior valuation. Do you contend
tlm: that valuation is destroyed or that it is not in the department
to-day?

Senator ('ovzexns. No: but there is no way of finding it.

Senator Reen of Pennsylvania. Would not that involve keeping
an assessment list of all property in the United States? ’

Senator Covzexs, T think it has to be done to insure equity. If
there are 10 stockholders and they sell out at 10 different years and
you o to fix a March 1. 1913 valuation, each engineer is going to
fix a different value. It should be of record so that every engineer
who comes to deal with the question can find out what the first
engineer had placed as a value on that property.

The Cramyan. You would have to keep a record here of every
transaction in every State of the Union.

Senator Couvzexs. T do not see how you are going to otherwise
secure equity between taxpayers. In other words, if an engineer in
1919 puts a value on a piece of property of $1,000,000 because some-
body sold a fifth interest. and then in 1925 somebody else sells a
fifth interest and another engineer puts a value on the property of
$2,000,000. the man that sells in 1925 gets less tax than the tnan
who sold in 1919, That is, if the rates are the same. I mean that
because one engineer in 1925 puts a value as of March 1, 1913, of
twice the value that an engineer put on it in 1919, that creates gross
discrimination between taxpayers. ‘

Mr. Maxsox. T would call atteution to a case now where you have
just as much diserepancy that has not been corvected.

Senator Wapnsworrn. Is that in your report?

Mr. MaxsoN. Yes.

Senator Wanswonrri. What page?

Mr. MaxsoN. On page 85. 1t 18 the Black and Simons case. In
the Black and Simons case two parties owned an undivided interest
in the same property. Black was allowed depletion at the 'rate of
79.71 cents per barrel and Simons was allowed depletion at the rate
of $1.76 per barrel. Now, Black’s valuation was based upon an
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actual sale of the property and Simon’s valuation was based upon
an appraisal of the property.

Black claimed the same value:; that is, he claimed that he was
entitled to the same value that Simons got, and he is now going
to the Board of Tax Appeals to try to get it. I am assured Ly the
department that if Simon’s valuation is fixed by the Board of Tax
Appeals, Black’s valuation will be made to conform thereto. not-
wntﬂgtanding the fact that Black’s valuation is based upon an actual
sale of Black’s interest.

As to the general subject——

Mr. Grece. Are you through with Black and Simons? T would
like to answer it.

Mr. Manson. I would like to say something that T have been try-
ing to say during all the time this discussion has been going on, and
that is at the time I presented these cases to the committee it will be
recalled that my criticism of the cases was based upon the fact that
there was no system in vogue in the bureau whereby there would
automatically be caught a variation in different valuations placed
upon the same property; and my suggestion at that time was that
what should be done was the maintenance of a tract index syvstem for
the oil fields, in order that when a valuation was claimed upon a
tract of land in the oil field, the engineer could go to that card index
system and find out whether there was another case in which a valua-
tion had already been placed upon that same property.

There is no system and there is no method whereby a discrepancy
in valuation ean be discovered unless some taxpayer learns that he
has not received as Yavorable treatment as someone else intetested in
the same property and makes a complaint and upon his complaint
an investigation is instituted and the records in the different cases
are requisitioned and compared.

Unless a complaint emanates from a taxpayer, there is no method
set up, no system set up, in the burean whereby the engineers have
any means of protecting themselves against making this kind of
an error. ,

Mr. Greee. Taking up first the Black and Simons case which
is criticized for the allowance of a different valuation. When this
case was before the investigating committee we inquired into it
and found out that the one who got the higher value had appealed
to the board. The bureau was withholding action on the other case
until the board decided the appeal, with the intention of settling
both cases in aceordance with the value determined by the board. 1In
the committee reports the only objection to my answer to that case,
is that “ the Board of Tax Appeals can increase valuation allowed
sometimes but can not reduce it,” to quote from the report. In
contradicting this part of the report I only hu.e to refer to the case
of the Hotel De France Co., where the board used this language:

Where it appears to the hoard from the record that the deficiency deter-
nined by the commissioner is incorrect the hoard will, where possible. find
the correct deficiency whether greater or less, )

In addition, here are about three pages of citations with vefer-
ence to increasing deficiencies determined by the commissioner.

Mr. Manson. Is the commissioner urging that the defiencies be
increased ?

Mr. Greeg. I have not inquired into it.
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Th(.i CuarmMaN. You had better put that ‘paper you have in the
record.
(The paper referred to is as follows:)

Mr. Grrag: Per your request.

Commerce c'earing house states in paragraph 5421, page 172:

“The Board of 'Tax Appeals has held that under the present law It hus
Jurisdiction to determine the correct amount of the deficlency, whether greater
or less than the amount of the deficlency. of which the tuxpuyer was notified.
This holding of the Bonrd of Tax Appeals was un Interpretation of the act
of 1924 and was not in accordance with an express provision of the statute to
that effect. The new bill, however, authorizes such jurisdiction by the board.”
. ;l“!u:,r Bn:ml8 of Tux Appenls stated in the appeul of Hotel De France Co,,

: T, A, 28

“Where it appears to the hoard from the record that the deficleney deter-
mined by the commissioner is fncorrect he board will, where possible, find
the correct deficleney whether gretiter or 'exs,”

The bourd in this case had the tax recomputed on its own motion so that
a proper deduction could be allowed for amortization on a leaschold, even
though the commissioner had allowed a greater deduction upon the basis that
the expenditure made for organization expenses wus a part of the cost of the
leasehold. The proposed deficlency was $4,271.21; the hoard found the de-
ficlency to be $4,998.41, an increase of $727.20.

The question of depreciation was involved in the Rub-No-More care,
1 B. T. A. 228. The deficiency proposed by the bureau was $2,968.31: the
hoard found the deficlency to he $12,702.61, an increase of $0,744.30.

In the appeal of the Record Abstract Co., 2 B. T. A. $28, after all of the
evidence was in, the commissioner requested permission to amend orally his
answer, alleging that expenditures made and claimed as rent deductions were
in effect capital expenditures. , The board accepted the commissioner's amend-
ment and found that the correct deficiency wqs $8,113.21, an Increase over: the
defletency ns determined by the unit of $3,169.01. .

In the Fred Ascher cuse, 2 B. T. A. 1257, the Loard allowed the commis-
gloner at the close of the hearing to amend his answer and allege fruud. The
board found that a fraud penalty was proper. The bureau had proposed in
the deficiency letter an additional tax of $8,030.70 for the year 1919 and
$1.545.03 for 1920. The uvnit has now recomputed the tax nder the honrd’s
ruling and has found a deficiency for 1919 of $V,713.80 tax and $4.856.90
penalty and for 1920 an additional tax of $1,5406.93,

In the appeal of Peterson Pegau Baking Co., 2 B, T. A. 637, the board stated
that it would, upon its own motion, assert a fraud penalty where the evidence
clearly proved fraud. In such a case the deficlency would of course likely
be increased. .

In the deciston covering the appeul of Guttermun-8traus Co.,, 1 B. T. A, 243,
the hoard states that it has a right to find the true deflclency, whether greater
or less thun that proposed by the. commissiomer. ‘(Signed, €.' M. Charest.)

Senator Simmoxns. Mr. Gregg, when were those assessments made
by which one partner was fglven 2 higher rate than the other
partner? What is the date of the assessment?

Mr. Greca, It does not state here when the valuations were made.

Senator Simmons. When did you discover the inequality in the
valuations?

Mr. Grece. I do not know as to when they discovered it. After
the cnse was brought out we inquired as to its status and were ad-
vised by the enginecring division that one of the cases was on appeal
and that all questions of valuation in the other cases, as well as that
one, would be settled in accordance with the decision on the appeal;
and since the board can increase as well as decrease deficiency, we
will get the answer which the board gives and apply it to both
Black and Simons, which seems to me perfectly proper.

Senator SiMmoxns. But you do not know what period of time
elapsed after the appraisal was made until the error was discovered
and brought to the attention of the Board of Tax Appeals?
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Mr. Greoe. No, sir. The one that did not appeal to the board
made his claim on a given valuation, and that valuation which he
claimed has never been altered by the department. The other part-
ner claimed a higher valuation even than the department was willing
to allow, and that is on appeal to the board. We have never checked
or altered the valuation of the person who did not appeal. That
will be corrected once and finally in accordance with the decision
of the board when it de:ides the case before it. *

Mr. Manson. Have you made any correction of the 100 per cent
difference in the valuation allowed the Gypsy Oil Co. and the valua-
tions allowad Atlanta Winchester on that lease?

Mr. Greco. I do not know.

Senator JoNes of New Mexico. Mr. Gregg, I would like to ask
a question. After these reports were prepared they were all sub-
mitted to you, were they not?

Mvr. Greco. Yes, sir, ,

Senator Jonks of New Mexico. And you were invited to make
any criticism of them that you saw fit. Did you criticize these parts
of the reports after you were thus given that opportunity?

Mr. Greaa. Connely and Larkin I had never gone into until just
this minute when I went over to that table and went into the pages
of the record to see if it supported the report.

Senator Jones of New Mexico. I signed the report with the un-
derstanding that after the reports were made up by Mr. Manson they
were submitted to you and you were invited to make any criticisms
of them that you saw fit and that you come before the committee
and discuss them, but you did not make any of these eriticisms which
you are making now.

Mr. Greae. Senator Jones, part of that report I was never called
before the committee to discuss. This part I was, When I came
hefore the committee to discuss the depletions part you will re-
member that I stated to Senator Couzens that “there is no use of
my restating now or discussing now the specific cases which I dis-
cussed at the time of the hearings.” That 1s in the record and I did
not take up the specific cases for that reason. T stated at the hearing
that I was not taking them up and why I was not. .

. Mr. MansoN. Do you remember my asking you whether there
were any inaccuracies in statements of fact in that portion of this
report dealing with depletion?

r. Grega, I called your attention to the only one I knew of at
the time.

Mr. Maxson. And I corvrected it, did I not?

Mr. Grece. You corrected it. The Connely and Larkin mistake 1
did not pick up until just this minute,

Mr. Mansox, If I had vecalled at the time I wrote that portion of,
this report dealing with thig paricular subject the explanation that
you made, I would have put it in there, because that section of this
report was submitted to you and I asked you at the committee hear-
ing whether there were any inaccuracies of fact, because if you knew
of them I v anted to correct them.

Senator Suortrince. Had you not better withdraw that report
and correct it before it goes out to the country?

Senator Egnst. I think it had better be corrected in a great many
respects, . R o .
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Senator SHorTRIDGE. I think if Senator Jones had observed that
statement he would have corrected it.

Senator Jones of New Mexico. ‘These reports were made up first
in tentative form. They were submitted to the bureau for any criti-
cisms which might be made by the bureau and there were no criti-
cisms made, except in a very few instances, and they were corrected
if they were found to be inaccurate.

Senator Couvzens. We have a stenographic report of what took
place after these reports were submitted to Mr. firegg.

Senator JonEs of New Mexico. We all realized that with the vast
amount of work that Senators have it was impossible for the mem-
bers.of the committee to go over this tentative report and check up
every detail of it. The impression that I got from sitting at the
hearing would cause me to believe as 1 read the report that that was
in accordance with the general situation as developed in these very
extensive hearings, and, inasmuch as the bureau did not point out
any of these criticisms, I felt that I had a rii(ht to assume that they
were accepted by the bureau, and, therefore, I signed the report.

Mr. Grroo. In case my attitude at this last hearing may have
misled you, I want to restate now that only portions of the report
were submitted to me.

Senator Jonks of New Mexico. I assumed that they were all sub-
mitteg to you because the committee directed that they all be sub-
mitted. .

Mr. Grece. They were all submitted to me, but I was asked to
appear before the committee only with reference to a part of them.

Mr. MansonN. You were asked to appear b iore the committee
with reference to this part of it. :

Mr. Grroe. With reference to depletion I was. :

Senator Jonrs of New Mexico. I asked you to appear before the
committee with respect to everything where you wanted to appear.
Did you complain of not having th« right to appear?

- Mr., Greea. It would have certainly been presumptuous of me to
complain of not being allowed to express my views.

Senator Jones of New Mexico. Did you make any written state-
ment to the committee criticizing these matters which were referred
to you and which were not taken up again in open committee session?

r. Greae. No sir. The first three parts of the report were sub-.
mitted to me and I was asked to appear before the committee upon
them. I did on all three of them. I stated various objections to
them. The last part I assumed would follow the same procedura
but it did not. :

Senator JonEs of New Mexico, What was that?

Mr. Grege. Dealing with special assessments and invested capital

Mr. Manson. The part dcalling with invested capital was referred
to you and you were heard upon it, :

r. Grega. I think that 1s probably correct. The last report I
was not heard upon dealt with refunds and special assessment. I
assumed I would be called but I was not. On the part I did appear
on I stated general objections.

Senator Jones of New Mexico. I will ask to have put in the
record right here what did occur in the committee regarding these
matters. We have a stenographic report of it and I ask that it be
inserted in the record at this point.

®
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Mr. Gregs. Senator Jones, just to illustrate the fact that I could
not ibly have gone into individual cases before the committee,
this is & report of 240 printed pages. I had probably two weeks to
go over it. There are 100 cases at least mentioned in this report,
particularly in the amortization section, that were not taken up in
the hearings of the special committee. If I had been called upon
to express an opinion, on those cases, it would have taken me the
two weeks to have gotten the files on them. And to protect myself
I stated at the hearings that I was not going to repeat discussion of
the individual cases which had beer taken up by the committee
because each case that I had anything to say about I had discussed
in the hearing at the time the case was up before the committee.

On the Connely and Larkin case, not five minutes ago, Senator
Reed asked me if there was any explanation. I told him I was
looking through the record to see. That was the first time I found
that in the record of the committee.

Senator Jonks of New Mexico. Without further discussion, Mr.
Chairman, I simply ask that what oecurred on it be inserted here.

The Cuammman. Without objection that will be put in the record.

(The matter presented by Senator Jones is here printed in the
record in full as follows:

From the stenographic record of the investigation of the Bureau
of Internal Affairs, December 18, 1925.) '

Mr. GrEaG. What you want at the present time is our views dealing with

depletion?

The CuArMAN. That is right.

Mr. GreEGa. Of coarse, to go into the report in full and to give in detail our
views and our answers, would take a great deal of time, and would result in
too much repetition of what was said by the department in the hearings, 1
shall therefore just hit the high spots.

* » [ ] [ ] L] [ ] *

Mr. Geeee. As to those apecific cases which are criticized in thig report. I
do not think that any good c¢an come from rediscussing them. They have
already been discussed pro and con in the committee hearings, and I have
stated as clearly as I could what our position was. I do not think there is
anything to be gained from repeating that.

Mr. MansoN. The only thing is, Mr. Gregg, that if I have made any mis-
statements of fact, it has not heen done consclously, and I would like to have
my attention called to it.

Senator Wabsworrn. If Mr. Gregg had been expected to famili-
arize himself with every single thing in this way, much of which
relates to matters which were not handled in the hearing at all,
he would have to be superhuman.

Senator Joxes of New Mexico. During all these hearings before
the committee Mr. Gregg was present after a certain time—I forget
just when it was—and at all of the hearings the bureau was rep-
resented by counsel and assistants. A

Mr. Grese. Yes, sir, However, in the report there are a great
many cases mentioned which the committee’s staff worked on in the
summer and which were never taken up by the committee.

Senator Erxst. At any time. '

Senator Joxnes of New Mexico. You never complained of that tn
us. :

Mr. Grece. I am not complaining of it now., All T am saying is
that I can not be expected to be familiar with all of those cases.
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Senator Erner. And I wish to state, furthermore, that no one
could have stated more carefully than he did that what he had said
before about these various cases he thought it entirely unnecessary
to repeat. He did not waive his objections; he did not approve
these reports; not by anything which he either said or did. The
report is full of all manner of objections. - :

Senator SuortrIdGE., It appears to me that he is acting as attor-
ney for the committee and to my mind is acting more as a plaintiff’s
attorney trying to make out a case.

Senator Joxes of New Mexico. I think you are in error there.
This committee was not trying to make out a case, ,

Senator SHorTRIDGE. I do not say that the committee was, but
I say that the attorney for it was.

Senator Jonks of New Mexico. I think you are in error there.
This committee was trying to ascertain the facts. We did not know
what they were when we started in, and we never at any time as-
sumed the attitude of trying to make out a case. What we did
try to do was to ascertain the facts,

Senator SHorTRIDGE. I do. not wish to be misunderstood. I say

I.do not think the committee did, but it appears to me that you
individually as a member of the committee relied very much upon
the attorney for the committee, and it appears to me that he was
trying to make out a case. A :
. Senator JonNes af New. Mexico. We relied upon our staff and the
witnesses which came from the Internal Revenue Bureau altogether
as to the facts, and I think it is an improper conclusion to draw that
our staff was partisan in this matter and was bent on making out
a case. : '

Senator Suorteive. I do not know who your staff was.

Senator JoNes of New Mexico. Mr. Manson is one of the staff
and Mr. Parker is an engineer, and I do not think it is fair to them,
because I am confident in my own mind that it is not true that they
were trying to make out a case. * What we were trying to do was to
find out the facts, and that is what we presented here.

Senator Sroriripge. You did not present all the facts.

The CHaikMaN. Mr. Manson has a few more words to say, and he
would like to get through before we adjourn. ,

Senator SuorrrineE What does he want to talk about? Does he
want to argue the case or present facts?

The CrairMan. He has a perfec’ right to say whatever he wants
to until some member of the committee objects.

Scnator SHorTrINGE. I do not care for any argument myself. I
want facts. ' o

Senator Jonks of New Mexico. And I want to say here that one of
my criticisms against Mr. Gregg and against the people who attended
these committee hearings from the Internal Revenue Bureau is that
they assume the attitude that they were being persecuted, and instead
of trying to help our committee find out what was wrong in there,
they tried to justify every act from A to Z that had been done in that
burean, and i want to express my criticism of the burean in that
respect, that instead of trying to help this committee to find some
remedy for what was going on there consistently and persistently,
they simply tried to cover up everything that they could or not
bring it out, and in no instance undertook to suggest a remedy.

.
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Senator Ernst. I think it is only fair to the committee—I was a
member of that committee—to say that all of the committee do not
agree with Senator Jones in that statement, but quite the contrary. I
think if those who are representing the bureau had not taken the
position which they did and had not brought out the facts which
they did, they would not have been true to themselves or to their
trust, and I saw no disposition exhibited by them at any time that
honorable and fair men should not-have exhibited in the-defense of
what I conceive to be in many cases the most unjust attack.

Senator WanvswortH. May we proceed, Mr. Chairman?

The CHairmAN. Yes; proceed, Mr. Manson.

Mr. Manson. I think it was aplparent from the testimony adduced
before the committee that the valuation method which I concede to
be the only practical method available for arriving at values for de-
pletion purposes is entirely unsuited to the purposes of taxation.

. The CuamrmMaN. Do you not think that is necessarily so?

Mr. MansoN. I do not believe it possible to arrive at a valuation of
a mine or an oil well for purposes of taxation by any method that
will insure justice between taxpayers. I do not think it can be done.
I think, for instance, the valuation made by the bureau of the copper
Eropertxes varied as much as 300 per cent. I do not question the

onesty nor the ability of the men who made those widely varying
valuations. I do not believe it possible for any two engineers to
value a mine or an oil well and arrive at a result that is even com-
parable without consulting and: compromising on matters of judg-
ment.

The elements of judgment involved in making valuations of this
class are so great and there are so many of them that you could take
small differences or judgment on each item and when multiplied
together they will run into at least 300 or 400 per cent, run into dif-
ferences which result in discriminations in the same industry which
are so great that it makes it entirely unsuitaole for purposes of taxa-
tion. I believe that it is absolutely necessary that some other means
be found for determining depletion than basing it upon value.

- I have not questioned the honesty nor the ability of the men who
have made these. valuations that I have called attention to here. As
I have said before, I do not believe it. possible for two men acting
i ndently to get the same result. If two men acting inde-

tly got the.same result through an analytical appraisal of any
piece of property it would be an accident. .

Senator Reep of Pennsylvania. It would be almost suspicious.

Mr. Manson. It would be almost suspicious, yes. )

- Senator Rerp of Pennsylvania. Now, what you are saying seems
to me to go direct to the heart of the question that we are confronted
with. As legislators we are interested in looking to the future and
in establishing a rule that will work greater justice, and we are not
here to try the rights or wrongs of what has passed. I want to ask
you whether as a result of all your studics of this guestion you think
a greater measure of justice in the long run could be established if
we were to fix depletion allowance at an .arbitrary percentage for all
taxpayers on the selling value of their product?

r. MansoN. There is ne doubt about it.
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Senator Reep of Pennsylvania. You think that would work
greater justice? ' :

Mr. Manson. It would work greater justice. ~

The Crameman. The operating income of the mine. .

Mr. MansoN. What 1 want to say is this: That it was not my
purpose in presenting these discrepancies in valuations here to im-
peach the ability nor the honesty of the men who made them. I
presented all of these discrepancies for the purpose of illustrating
the futility of trying to arrive at a just measure of depletion
through appraisal methods. : '

Senator Reen of Pennsylvania. I hope the members will listen to
this because I think this goes right to the heart of our problem.

Mr. Manson. I have set up in the report a hypothetical valuation
of a copper mine. I have taken the-different elements that enter
into valuation. I have assumed that two cagineers were valuing
the same property. In those two hypothetical valuations there are
no differences in the different items that would exceed the differences
that two honest, capable men could very naturally arrive at. In
other words, there is nothing in those two valuations which I com-
pare and which are so widely different by which you could impesch
the honesty or the ability or the good judgment of the men who
make them. Yet when you come to the sum total there is a differ-
ence of 458 per cent. -

Any system which necessarily involves the delegation of this work
to so many men, to so many engineers, who can not possibly confer
as two or three engineers that might be employed by some owner or
prospective purchaser would. necessarily must lead to the greatest
iequities between taxpayers. 1 do not think anything illustrates
that any greater than the wide difference in the valuations made in
the first and second valuations of copper mines. Those valuations
average 300 per cent difference. Taking the average all the way
through there was an average difference of 300 per cent. o

The CuairMaN. Did that come about by new discoveries?

Mr. MansoN. No; simply by varying judgment of two different sets
of engineers. The first valuations were made by the most competent
man that could have been obtained, 1 man by the name of Graton.
There is not anybody that can question his competency. In other
words, those properties were all new values. There were some errors
found—that is, mathematical mistakes were found in them. There
were some mistakes of appraisal. In other words, there were some
instances where elements which should have been covsidered were
overlooked; but on the whole the great difference between those
appraisals arose out of a difference in predicting the future price of
copper. One of them predicted a future average price of copper of
17 and a fraction cents, and the other 15 cents, If anybody on earth
could review -that work and say that either of them is wrong. I
would like to know who that man is. I would like to know wio can
prove that a prediction extending over a period of 30 or 40 years:is
going to be wrong. It just can not be done. e

1f there is any one thing which I think has been shown cen-
clusively, it is the fact that an anaiytical appraisal is wholly .un-
suited to the purposes of taxation and, furthermore, there is no
other method of appraisal that is practical to apply.
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Senator Reep of Pennsylvania. Let us assume that that point is
settled and we are driven then to some arbitrary percentage method
and consider only the copper industry which you are talking about.
If we adopt an arbitrury percentage of the sale price of the product
to allow that depletion, will not that do great injustice, because you
cannot apply the same percentage to the Lake Superior project or
the vertical veins at Butte or the Porphyry mines in Utaﬁ, because
there are totally different geological questions there, and a percent-
age that might be proper for the Utah copper company would be
all wrong for the Calumet and the Hecla. - - '

Mr. Manson. I think if frou will applfv your percentage to annual
earnings instead of the selling price of copper, you will overcome
practically all of those inequalities.

Senator Symaons. Would you not overcome that. Senator Reed,
_ by fixing an arbitrary rate beyond which the reduction could not
take place.

Senator Rer» of Pennsylvania. That still leaves us with the
matter of valuation. You still would have to have this appraisal
which Mr. Manson has so clearly shown is unveliable, and 1 agree
with him. »

‘The CHAmMAN, It seems to me the operating income :of these
inines is the best possible basis for arriving at the amount of facts
and do the least injustice.

Senator Rekp of Pennsylvania. Suppose. then, we adopt that.
That simply in ({)ut,ting in a different rate of income tax for mines
and oil wells and lumber operations than for other products.

Mr. Manson. That is just exactly what it means, but it is the only
practical method, in my judgement. of handling the situation.

The Cuamrmax. If it was only 20 per cent. that would he 20
for 1214, that would be less than 10 per cent.

Senator Rerep of Pennsylvanic. That would be the same as saying
that a railroad company shall pay 1215 or 13 per cent and a inine
shall pay 10 per cent.

The (%YIIAIRMAN. We can regulate that in the rates that we name.

Senator Rexp of Pennsylvania. And nobody shall be allowed any
depletion. 1t seems to me that is probably going to work out a
better measure of justice.

The Crairman. In this way, there would be no one to guess what
it would be. If it is 100 years and the law is still in force, it would
act exactly the same. I do recognize, however, that there is some
little difficulty along that line, particularly with gold mines.

Senator SHortrIDGE. You said you would base it upon operating
expenses?

The Cuargkman. No: operating incoine.

Senator Suorrrinee. Over what period!?

The CHamrmAN. For the taxable yvear.

Senator Rekp of Pennsylvania. Senator, to take extreme cases,
ou have your copper mines at Butte that are practically inex-
austible and as against that you have a coal mine that would be

.exhausted in a year. That would work an injustice on the coal
mine, '

The CuairmaN. If they do not pay any more taxes there is not
any hardship upon them. That is the difference in the product
mined.
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Senator Reep of Pennsylvania. But they do pay more taxes be-
cause they are getting all their capital back in one year, as they
are exhausting that mine in the one year, and insteag ‘of a deple-
tion allowance of their ‘whole original capital you are only giving
them about two per cent, . : S T S R A PR

The Cuamyan. The only way to meet that-would be to impese
a small rate upon the gross production. To meet the criticism
offered by the Senator from Pennsylvania, Mr. Reed, it seems to me
the only possible way to overcome those discrepancies referrad to
by him would be then to adopt a small tax upon the gross produec-
tion ot the mines, oil wells, and mines of all kinds.

Scnator Reep of Pennsylvania. Mr. Manson has just suggested
that* you could give the mine owner an option either to take =
depletion allowance of 20 per cent of his net income or a depletion
allonrance based on the actual cost to him, without any valuation
at all. o

Senator SmorTRIDGE. Senator Reed, your thought is applied to
mine operations? ' '

Senator Rexp of Pennsylvania. By “ mines” T include all natural
resources,

The Cuairman, I do not think that there is a member of the
committee but what recognizes the fact that if we continue the law,
and I do not care who we have as Commissioner of Internul Revenue
or who your mining engineers are that pass upon it, we will not get
very much closer than we have in the past. For instance, I have
had five of the best engineers in the United States make an examina-
tion of a mine. Five of the best and most noted engineers, and I
can show you those reports here upon what the value of the mine
is on ore in sight, and there is 650 per cent difference between the
highest and the lowest.

l}lh'. Manson. And they took into consideration only the ore in
sight.

The Cuamrman, Yes. Mr. Manson says he is through now with
h,isl teﬁtimony, and the comniittee will stand adjourned until 2:30
o'clock,

(Thereupon, at 12:30 o’clock p. m., the committee took a recess
until 2:30 o’clock p. m.)

AFTER RECESS

The committee reconvened at 280 o’clock p. m., Wednesday, Jan-
uary 13, 1926, pursuant to the taking of recess. ‘

The Cramyman. The committee will come to order.

Senator Warsox. Mr. Chairman, before you start in on the
Couzens report, and touching on it may I ask Mr. Manson a ques-
tion or two?

The Cramyax, Yes,

STATEMENT OF L. C. MANSON-—Continued

Senator WarsoN. How many cases in all did you take up and dis-
cuss with the select committee, Mr. Manson ?

Mr. Mansox. Well, T don’t know. T would have to check that up.

Senator Warsoxn. I think you said yesterday that there were five
or six cuses in amortization ?

Mr. Maxsox. Yes.
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hSe?r'lator WarsoN. And yet your report embraces 160 more. than
that

Mr. Manson. Yes. ' ‘

Senator WatsoN. Now when was that report first submitted to
the full committee of those 160 cases, to our committee, I mean the
select committee? - .

‘Mr. MancoN. Well now, I would have to refresh my recollection
from the minutes of those meeungs. I do not remember when those
meetings were held, Senator. I could not say off-hand.

Senator Warson. How long after they were submitted to the
Couzens committee, so-called, before they were reported to the
Finance Committee? o

Mr.. Manson. I will tell you how I did that. and then you can get
the situation. The first section of the report that I got out was that
relating to depletion and oil. A copy of that was submitted to
Senator Couzens, and possibly a week later—that was in November,
if ‘T remember right, November 23—arnd possibly a week later, or
something like that, a copy was sent to yourself, to Senator Ernst,
to Senator Jones, to Senator King, and to the Treasury.

Senator Erxst. Let me state right there, the first copy of any part
of it received by me was November 30. That was the partial re-
port. That was the first time I ever received any part of it.

The CuairmaN. And that is what the minutes show?

Senator Warsox. Yes; the minutes show that. The minutes show
the 30th, Senator.

Senator Ernsr. Yes.

Senator Warson. Now that was not the complete rveport?

Mr. Mansoy. No. T got out next that part of it dealing with
gmortization. That went to each one of you gentlemen on the same

ay.

Senator Watso~n, The 30th day of November?

Mr. Manson., Well, I do not say what day that was. 1 do not
know what date that was. :

Senator Ernsr. That was subsequent to that.

Mr. Mansox. What? .

Senator Ernst. Long subsequent to that, no question about that.

The Crnairman, What he meant was that it went to each one of

ou.

Y Senator Erenst. Yes, T know, but we want to get the dates,

Mr. Chairman. ~

Mr. Manson. I will have to refer to somebody else for the dates.

I do not know. ’

Mr. CarsoN. About December the 10th, that is when it was.

Senator War<oN. Yes, along about there. Mr. Carson says about
the 10th of December.

Mr. Carson. About that time. »

Mr. MansoN. Now that portion of the report is the part that
dealt with those 168 cases.

Senator Warsox. That is the part that we got about the 10th or
11th of December, somewhere along in there?

Mr. MansoN. Yes. In fact it was sent out as soon as it came off
uf the typewriters. :

S R LR PR S
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Senator WarsoN. Now were you present at a meeting one day,
I do not remember the date—Senat.r Ernst was not there.
Senator Couzens, Senator Jones, Senator King and I were there.

" Senator Exnst, That was during the holiday vacation when I was
ome.

Senator WarsoN. Then the question came up about what dis-
position should be made of the report. This was before Congress
convened in January, but hetween Christmas and New Year’s. The

uestion came up in that meeting about wiat should be done with
the report, and at that time Senator Couzens suggested we sign
the report.. And at that time the question came up then as to
whether or not it should be presented to the Finance Committee.
You remember? You were in the meeting at that time?

Mr. Manson, I think I was probably.

Senator WarsoN. Yes. Now how long after that meeting before
this report was made to the Finance Committee?

The CuHamRMAN. The report was made yesterday to the Finance
Committee.

Senator WaTsoN. Yes, I know that.

Mr. CarsoN. Senator Watson, I may answer. On December the
10th we had our first meeting, at which Senators Watson, Ernst,
Jones, and Couzens were there,

Senator WarsoN. Yes, we were all there.

Mr. Carson. And at that meeting Senator Couzens made the
motion that inasmuch as the Treasury had been present at all the
meetings that a copy should be sent to the Treasury for their criti-
cism and reply. :

" Senator Wartson. Yes, all right.

Mr. CarsoN. And then on December the 18th Mr. Gregg replied
on the depletion. And then on December the 30th Mr. Gregg
replied on amortization, and some other sections:of the report.
Those are the threa vecords of formal meetings.

Senator Ernst. You told me just a little while ago over the
bhone that upon last Monday the committee met, and three mem-
lmrs, the Chairman, Senator King, and Senator Jones determined
to report this matter to the Finance Committee.

Mr. Carson. No, this is what I told you, Senator, over the
»hone, that on January the 6th a meeting was called. Senators

atson, Jones, King, and Couzens agreed to he present. Senator
Ernst explained that he had to attend another meeting. Senator
Watson before the meeting was obliged to explain over the tele-
phone that he had another meeting. Senators Jones, King, and
Couzens continued that meeting informally. It was agreed to
get Senators Watson and Ernst to read the report, and if it was
acceptable to them to await final signing of it and the reporting of
it to the Senate. Then on Monday last Senator Couzens signed
the report.

Mr. Maxsox. You mean a week ago Monday.

Senator Ernsr. This past Monday.

Mr. Carsox. Senator Couzens signed the rveport, and Senators
Jones and King signed, and Senator Couzens said that he would
degtynﬁling the report to see if he could not get Senators Watson
and lurnst

w
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Senator Ernst. Well, it was signed by those three last Monday.

Mr. Carson. It was signed by those three last Monday. '

Senator Ernst, That is my statement.

Mr. CarsoN. There was no meeting.

Senator King. I signed it in here in the session.
a Senator WatsoN. I wanted to find out what the committee had

one.

The Cuamyan. Is that all, Senator?

Senator Watson. Yes,

The Cramman. Did you want to say anything more?

Senator Warson. No, that is all.

Senator Erxst. I want to make a statement, Mr. Chairman.
On page 1565 of this record of the investigation of the bureau is
the following. This is a statement made by the chairman, Mr.

Couzens:

For fear that any misunderstanding may arise in regard to what happencd
early in the morning with respect to contractusl amortization the committee,
that is, those of us who had heard the testimony, have been impressed
with the absolute dixposition on the part of the representitives of the
bureau to cooperate in every way.

Now note:

I can not think of even one request that we have been denied or in re-
gard to which we have not recelved at least an earnest expression on
the part of the representatives of the hureau that they would emdeavor to

goet us the record.

Mr. Manson. I have been in charge of the work of investigating
the income tax since shortly before January, 1925, and I have
never made a request for anything that I have not received as
promptly as it was possible to get it.

Senator WarsoN, And you stated that befcre the committee,
Mr. Manson, several times,

Mr. MansoN. Yes, and I repeat it now.

Senator Warson. Yes.

Mr. MansoN. Now, I did make the statement here the other day—
yesterday, I believe—in connection with a couple of unpublished
rulings, that after the 1st of June I had requested them and had not
. received them, but I do not make any point on that. It was made

just as an illustration of the fact that unpublished rulings are not
available. But so far as the records up to that time are concerned, I
want to say that I received the fullest cooperation from Mr. Nash,
who was designated by the Secretary as his representative in connec-
tion with this investigation ; from Mr. Hartson while he was solicitor,
and from Mr. Gregg since then.

Senator Kine. Now, Mr. Manson, what is the fact, though, with
respect to after June the 1st: no matter how important documents
may have appeared in the investigation those were not obtainable,
in view of the action of the Senate in limiting the time within which
access to the records might be had. I do net say this by way of
criticism.

Mr. Maxsox. That is true. But T want to say this for the bureau,
that they, however, put a very liberal construction on our rights
under the resolution, and wherever we had called for papers in a case
before that time, and we nceded additional papers in those cases,
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that they have not questioned our rights to them, and they furnished
them promptly. o

The CualrMaN. Did your committee ever make a request of the

department that was not complied with?
r. MansoN. No; not to my knowledge.

Senator Watsox. Now, up to the 1st of June, when the right to
go into the records generally was fixed—I think fixed by limitation
of the resolution, as I remember{

Senator Ernst. That is right.

Senator Warson. How many photostatic copies of records did you
take of records of returns?

Mr. MaxnsoN. Oh, I could not tell you.

Senator Watsox. Could you approximate them, Mr. Manson?

Senator Ernst. Oh, there were thousands of them taken.

Mr. Manson. Thousands.

Senator WatsoN. Yes?

Mr. MansoN. That is, I am thinking now of all the photostats
that we have.

Senator Warson. That is what T mean; yes; photostatic copies of
returns?

Mr. Maxson. Yes. Oh, there are thousands of them. .

Senator Exnst. Mr. Manson, you took copies in that way of these
cases which are reported here, but which were not discussed fully
before the committee?

Mr. Manson. Oh, yes.

Senator Ernst. That was the manner in which you got hold of
those papers, was it not?

Mr. MansoN. Yes: that is it. Now, for instance, in the amortiza-
tion cases we called for all of the engineers’ reports in those cases
and received them, and some of them, where they. had duplicate
copies of the engineers’ reports they gave us their duplicates. Where
they did not have duplicates they made photostats of them.

Senator Krxst. Now, then, did you state the number of those
cases which were considered by you and which were not brought
before the committee in the regular way with the representatives
of the bureau here to be heard, but which were considered by you
from the copics which yon had? Do you know how many of those
are in this report?

Mr. Mansox. Well, T have referred to 168. Now I might ex-
plain something in connection with that. I do not think that
answer would be a fair answer. During the sessions of the commit-
tee we could not devote all of our time to any one subject. There
were a lot of subjects to consider. And it was not my purpose in
presenting matters to the committee to keep presenting case after
case involving the same principles.

It was, however, important to know whether the cases presented
to the committee were typical cases, or whether they were isolated
cases. The question arose frequently, was raised frequently by
members of 310 committee, as to whether *Is this the practice. or
is this an isolated case? ™

Now on the matter of amortization, I went into that very
thoroughly for the purpose of determining the extent of it, as te
whether it merited legislative consideration. Whether it was some-
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thing that was just one or two isolated cases, or whether it was
something that was suficiently extensive to merit legislative con-
sideration. Now inasmuch as those additional cases involved the
same questions exactly as the cases which had been presented and
threshed out before the committee in detail it did not occur to me
that it would be a profitable way for the committee or myself to
spend .time to.go in detail through all of those cases. I have, there-
fgﬁe, referred to the cases in connection with each principle that
is stated, referred to the cases that involve that same principle.

Senator Ernsr. Well, now, Mr. Manson, I can not speak for other
members of the committee, but I can speak for Senator Watson
and rayself. The first time either of us ever heard of these 168
cuses was when you sent me a partial report. The first came No-
vember 30th. The last on a subsequent date. And those cases were
never taken up by the committee and considered by the committee
at any meeting at which I was present or of which I have been able
to get any knowledge or information. Your report was drawn upon
those cases. Now here is the printed report. It has been impos-
sible for me to give it consideration, and if I had had nothing else
to do but go over this report which you have made there would not
have been time to make the kind of an examinatior which I would
want to make of any report to which my name was signed. I do
not know whether the other members found time to read it and ex-
amine it or not. I have not. Senator Watsen has not. And for
that reason I wanted this committee to know that many of these
cases here have never been taken up by the committee at a time
when representatives of the bureau were present to thresh out the
questions involved, and the only time that any member representing
the bureau has been present to be heard on these 168 cases was the
one time—was it once or twice?—-when we had these reports, and
you asked certain questions concerning them of the present solicitor.,
I want that to be clearly understood by this committee.

The Cramrman. Mr. Manson, did you want to say anvthing fur.
ther on depletion?

Mr. Maxsox, There is one other matter that I would like to call
to the committee’s attention. It does not relate to depletion.

I do believe that the compromise statute should receive some at-
tention from the Finance Committee. Tt is a very old statute enacted
long befove—I think it is 3229; isn’t that right, Mr. Gregg?

Mr. Greco. Revised Statutes 32293 ves,

Mr. Mansox. Revised Statutes 3229, It is a very old statute, en-
scted long before the income tax law was passed, and was enacted
for the purpose of taking care of ordinary internal-revenue cases,

The income tax law contains provisions making the tax a first lien,
and making the Government a preferred creditor in bankruptey
cases. It has been the policy of the commissioner in making com-
promise settlements to settle not upon the theory that the Government
was a preferred creditor, but to settle upon the principle that the set-
tlement made should leave the taxpayer suflicient assets to take care
of his other creditors, and to leave him sufficient working capital to
continue his business. With respect to the policy as to that T have
nothing to say. I think it is a matter of legislative consideration.

Senator Warson? Let me ask you this right there. We discussed
this in the full committee, I think at the last full meeting that I at-

V_M
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tended. Do you think it ought to be the policy of the Commissioner
of Internal Revenue to insist on the last dollar of taxes due by the
taxpayer even thongh it drives him and his concern into bankruptcy ?

Mr. M.xson. I think that there should be a consistent policy, and
if ypou were to continue to make the Government a preferred creditor
in bankruptcy proceedings and to continue to have the tax a first lien
npon unsecured assets, that the compromise policy ought to be con-
sistent with that. In other words, I do not think that you should
have a situation where in case a taxpayer secks a compromise he can
protect himself and his general creditors, where the general creditors
are not protected, do not receive similar protection where the tax-
payer does not seek a compromise. If weuare going to put general
creditors ahead of the Government in cases of compromise, general
creditors, it seems to me, ought to be ahead of the Government in all
cases, and the rights of general creditors ought not to be dependent
upon the initiative of the taxpayer in secking the compromise.

Now as to the policy I have nothing to say. I think that that is
a matter that Congress ought to determine. But I don’t think that
you ought to have the inconsistent policy of giving certain considera-
tion to general creditors in compromise cases which are denied gen-
eral creditors where the taxpayer seeks no compromise.

1 understand that the policy that T have just been discussing was
the policy of the commissioners of internal revenue extending over a
long period of time, beginning in about 1918 and extending up until
very recently, and that very recently that policy has been abandoned.
T call it to the committee’s attention because I believe it is a matter
that ought to be straightened out hy statute, and that Congress cught
to fix the policy and have it a uniform policy applicable to everybody.

Senator JonNes of New Mexico. Well, how could you remedy that

uestion of compromise? What could be fixed as a basis te govern
these cases?

Mr. Mansox. I think the commissioner ought to have authority
at least to enter into compositions, in other words, where the other
creditors of an insolvent debtor are willing to make a composition
with the debtor so as to permit him to be absolvent from his debts
without going through bankruptcy proceedings that the commis-
stoner in his discretion should have authority to enter into a com-
position.

Senator Jones of New Mexico. But in a composition. as T under-
stand it, all creditors deduct from their claims alike?

Mr. Manson. Yes, they waive proportionately, and I would have
the Government do the same thing.

The Crnameman. That never }ms%een the policy of the Government.

Mr. Manson. T understand. Senator. What I am calling attention
to is the conflict of policy. In other words, with respect to general
creditors where there is a bankruptey proceeding the Government
says “ We are going to stand first.” DBut in compromise cases the
poliey is for the Government to stand last. Now I say that if you
are going to abandon the policy of standing first you ought not to
stand last. You ought to stand upon the same basis as any other
general creditor. And with respect. to that policy 1 think that is
a proper matter for you gentlemen to settle. I do not think that my
opinion on what the poelicy ought to be is worth anything more than
anybody else’s.

B ST PR




.REVERKUE ACT OF 1026

Senator Jones of New Mexico. Well, you say that this policy
has been changed. What change do you refer to?

Mr. MansoN. Well, I base that statement that it has been changed
upon representation made by Mr. Gregg to the investigating com-
mittee—-

- Senator WaTsoN. At our last meeting.

Mr. Manson. At the last meeting, that the policy had been
changed, and.that it is now the policy for the Commissioner to in-
sist upon a settlement which he believes represents all that can be
recovered.

The CuammMaN. But does not the Government in that case reserve
the right if there is more recovered to get it?

Mr. Manson. No. .

The Cuairman. Do you say that the compromise then on the part
of the Government puts them last?

Mr. Manson. Puts them behind the generai creditors, yes. Here
is a concern which will be insolvent if the Government collects its
tax. The policy is to accept that amount of money which will leave
the taxpayer solvent, so that the general creditors of the taxpayer
will not suffer and so that the taxpayer will also have enough work-
ing capital left free of the lien of the tax to continue in business.

he Craamrman. Then at the time that they agree upon that policy
or program the taxpayer pays the Government, but what does he
do with his creditors? Do they still carry him on?

Mr. Manson, Oh, yes, the Government is out of it then. It is
nobody’s business what happens to the creditors.

The Cuamrman. That is what I say. In other words, it is the
judgment of the department that they can not pay 100 per cent of
the tax imposed, and if they do they are insolvent. But 1if they pay
50 per cent of the tax, why then they can go on, and they accept the
60 per cent?

Mr. MansoN. Yes; and release the taxpayer.

The Cuamman. And then the creditors go on and run the risk
of him making good. If he does make good they get hold of it,
and if he does not make good, why then they still lose perhaps
what they would in the first place, and more too, perhaps?

Mr. Manson. Yes. '

Senator Warson. In other words, it has been the policy of the
Government in these compromises to so adjust the tax as to not drive
the taxpayer into insolvency?
~ Mr. MansoN. So as not to force him into liquidation.

Senatoir WaisoN. Yes.

" Mr. Maxson. Yes; that is true.

. The Cuamman, I do not think the taxpayer would have very
much credit if he was in that position to go on with business. It
seems to me like he would have an uphill row to hold his head
above water.

Scnator Jonrs ¢f New Mexico. I understand that they leave him
enough working capital to go ahead with it.

Senator Covzrns. I think if Mr. Manson would explain the West
Indies case that that would be typical of what he is trying to ex-
plain. T do not believe the members of the committee have got the
exact status.
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The Crairyax. If there is a case I would like to have it recited.
You can tell the substance of it. R ' ) '

Mr. Manson. Yes. I would perhaps save time if I read this case.
I am reading from page 185 of the committee’s report. This is the
Atlantie, Gulf & West Indies Steamship Co.

The records of the Income Tax Unit show that this taxpayer resorted to
every concelvable fraudulent expedient for the purpose of concealing the
immense profits earned by it and ity subsidiaries in 1917, 1918, 1919, and 1920,
and that these frauds vere expressiy approved by the divectors of the tax-
payer. These frauds are set forth in the hearings, beginning at page 2036,

An investigation by the Income Tax Unit was initlated upon the receipt
of an anonymous communication which was sent by a former officer of the
company. As the result of thin investigation, in April, 1923, the taxpayer was
notified of a proposed additional assessment of taxes for the years 1917 to
1920, inclusive, amounting to  $9,083.033.%55 and penalties amounting to
$R30,808.11,  The legality of this proposed assessment of £9,913,841.8¢ was not

questioned,
This tax was compromised for the sum of $1.280.000 cash and the release of

a judgment held by a subsidiury of the taxpayer against the United States for
$1,851,381.81, or a total consideration of $2,631,381.81,

On May 1, 1923, this taxpayer made an offer to compromise all tax and
penalties for 1917 to 1920, inclusive, for $1.200,000, and thix offer was increased
on July 12, 1923, to $1.500.000 and modified to inclnde 1921,

Now I recall the fact. A report was made in this case by an
accountant for the unit that this taxpayer had unencumbered assets
amounting to $9.709.407.97.  This scttlement was made upon the
principle, without going through all the details here, that.if this
taxpayer was required to pay more than the $2,631,009 that it
would force the taxpayer into insolvency. Now that settlement was

. g N . Y .
made with the taxpayer and the stock of that taxpayer is now worth
about $56 a share. At the time the settlement was made it was
worth about $15. '

Senator Warsox. How much tax did the Government get?

Mr. MansoN. $2,600,000 in round numbers,

The Cuameman. Without the penalties?

Mr. Ma~son. No. the whole thing was compromised for about
$2,600,000.

The Cuamman. And what was the whole amount before com-
promise? :

Senator WarsoN. $9,000,000 plus.

Mr. Warson. Yes; $9,000,000 plus.

Senator Kina. $9,083,000, and the penalties were $830,000, ;

Senator Joxks of New Mexico. Nearly $10,000,000 with the
penalty. '

Mr. MansoN. Yes. Now that company was left with sufficient
assets to continue in business, and it has continued in business, and
its stock has constantly increased in value, and it is n going concern
to-day. The representatives of the bureau stated that that settle-
ment was made in accordance with the policy that I have attempted
to describe here, -

The Crairman. Suppose they had insisted upon the full assess-
ment and the penalties, do you think the company would have
gone on? i ;

Mr. Ma~son. Oh, no, I do not think so. I de not think the com-
pany could have paid the full assessment and continued in busi-
ness. I believe that the company could have paid a great deal
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more—in other words, I believe that the unencumbered assets of
the company—— -

Senator Jonrs of New Mexico. The unencumbered assets.

Mr. Manson. The unencumbered assets of the company avould
have afforded a great deal more if the company had liquidated,
and the Government could have collected a great deal more money
than it did collect, but I do not think that-——

The CHairkmaN. What year was this in that the compromise was
made? : . %

Senator Kinc. 1921. Compromise in 1923,

Mr. MansoN. Oh, this settlement was made in 1923 or carly in
1924. I think the settlement was consummated about the Ist of
January, 1924,

The CHamrman. T meant what date was it that the agreed amount
was reached ? '

Mr. Manson. The agreed amount was reached about the time of
the settlement.

Mr. Greae. Just about the same time. The last part of 1923 or
the first part of 1924,

Mr. Mansox. It was either December of 1923 or January of 1924

The Cuamman. They paid it as soon as the agreement was ar-
rived at? .

Mr. Maxson. Yes; I assume so. In fact, I think they are re-
quired to put up the cash when they make the offer, are they not.
Mr. Gregg?

Mr. Greca. Yes.

Mr. MawsoN. Yes. I find that it was January 7, 1924,

Now it seems to me that that is a matter of policy that ought to
be determined one way or the other.

The matter of compromise of tax penalties is another thing which
I think should receive consideration. Under the statute at the pres-
ent time the commissioner has no discretion in imposing the penalty.
The penalty must be 50 per cent of the deficiency, without regard to
how much of that deficiency is tainted with fraud. That has re-
gard to the amount of the income which enters into the deficiency
being tainted with fraud. If there is fraud in the deficiency, fraud
in the unreported income, the fraud may be a small part of the in-
come upon which a deficiency tax is assessed, the law is specific
that the penalty shall be 50 per cent of the deficiency. Now the only
way the commissioner can exercise any discretion is under the au-
thority to compromise, and there is no minimum fixed there. The
commissioner can compromise for as little as he sees fit,

Senator Reep of Pennsylvania. I thought you said compromises
were illegal ¢ ,

M. MansonN. What is that?

Senator Reep of Pennsylvania. 1 thought you said that these com-
promises were illegal.

Mr. Manson. I do not think that the compromises of the penalties
ara illegal, T think that the compromises of the tax, under an opin-
ion of the Attorney General, for less than the full amount that the
commissioner can collect, is illegal. But I do not believe that there
is any illegality in the compromise of penalties at any figure he
sees fit to fix. And I believe that the commissioner should have
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some discretion in imposing tax penalties, The discretion is now
exercised in the compromise of penalties. If the compromise statute
were not in the law, that is, were not a part of the general laws of
the United States, it would appear to be the determination of Con-
gress that there was to be a 50 per cent penalty in fraud cases. :

Now it strikes me as being in a peculiar situation to have an ab-
solute penalty fixed, and then under another statute the right to
comprise that, when the place where discretion ought to be exer-
cised is im the imposing .of the penalty. If there is going to be dis-
cretion at all with respect to a penalty, that discretion should be
exercised before the penalty is imposed. It is a good deal like sen-
tencing 2 man and then trying him. And I think the commissioner
ouglit to have discretion in imposing fraud penalties. I think there
should be a minimum fixed, which minimum would be measured
by the amount of income found to be tainted with fraud. And as
to what that should be I have no opinion. I simply believe that
there ought to be some minimum fixed.

Now we have found that the two largest elements entering into
the Jarge refunds are increases in allowances for invested capital, and
in the allowances of special assessment. Those two grounds account
for approximately 40 per cent of all the refunds made. I do not
think that there will be any dispute between Mr. Gregg and myself
on the proposition that the provisions of the 1917 act which define
investe(!) capital have not been observed by the department, and the
provisions of the 1917 act which define the conditions under which
special assessments have been granted have not been observed by the

epartment. It has bheen explained to our committee that it was
found that those provisions were unworkable, and that the matter
was taken up with the Chairman of the Ways and Means Committee
of t).e House and of the Finance Committee of the Senate, and that
a sort of an agreement or understanding was made that the pro-
visions of the 1918 act should be considered as retroactive. .

Senator WapswortH. Retroactive ?

Mr. MansoN. Retroactive. I merely call attention to the fact that
the large bulk of the refunds that are now being made are made as
the result of the application to 1917 of provisions of the 1918 act
which on their face are not retroactive. I have set forth the par-
ticulars in the report.

The CuamrmaN. Was there anything else?

M:. Manson. That is all.

Senator Wapsworra. Well, have you any suggestion to make on
that point?

Myr. Manson. Well, it strikes me that if 1917 taxes are to he de-
termined in accordance with the 1918 law, that there certainly should
be some congressional authority for doing so. Because there are
to-day right along being hundreds of millions of dollars of refunds
made for the year 1917 that are made under statutes that do not
exist. or rather, they are made contrary to the 1917 law.

Senator SuortriDGE. What is the position of the department in
that respect?

" Mr. Manson. Well, as I stated a while ago their position is—of
course I think that they are better able to state their position than I
am, but the position they must have stated is that they have found
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that the provisions of the 1917 act with reference to the limitations
on invested caHital were not workable, and that they have taken the
matter up with the Finance Committee of the Senate and with the
Ways and Means Committee of the House and worked out an ar-
rangement whereby they applied the 1918 act to 1917,

Senator Kine. Have you given an illustration of a tax arising
uncer the 1917 act and the application of the 1918 act and the
difference in the tax?

Mr. MansoN. Well, I have set forth in this report——

Seuator Kine. No, I mean have you to the committee here?

Mr. MansoN. No, but I can.

Senator Kina. Just give one illustration, if you have it.

Mr. Manson. For instance, the 1917 act contained this provision.
It provided that where property was acquired by a corporation in.
exchange for its cooperate stock that such property should not be
valued for invested capital purposes in excess ox the par value of
the stock exchanged therefor. It has been the consistent policy of
the burcau to disregard that limitation, to make a valuation of the
property, and to. value the property for invested capital purposes
without regard to the par value of the stock exchange therefor.
Now the 1918 act permits the valuation of the property, and it is
being taken into the invested capital at its value regardless of the
value of the stock exchange therefor. It has been the consistent
policy to ignote that limitation of the 1917 act and treat the 1918 act
as operative for 1917 taxes.

bISe?rmtor Wapsworrir. Why was not the 1917 act provision work-
able :

Mr, MansoN. Well, I do not know.

Mr. Grege. I will take that up, Senator, the history of it, and
the explanation of it.

Mr. MansoN. Now, I have cited any number of cases in here where
it is done, and I do not think there is any question about it. The
bureau has never claimed that it was not their general policy.

Now, in respect to special assessment, the 1917 act with respect
to special assessment provided that special assessment might be
granted where invested capital could not be determined. As I
assume the members of the committee understand, special assessment
simply means that under certain conditions, instead of determinin%
the excess profits tax upon the basis of invested capital, that it shal
be determined by comparing the rates paid by otner concerns in the
same industry, That limitation that the special assessment could only
be granted when invested capital could not be determined has not been
observed. The 1918 act provided that special assessment could be
granted when there was such an abnormality in the invested capital
or income as to impose a special hardship upon the taxpayer. And
under those conditions special assessment could be granted, And
the 1918 act has been uniformly treated as covering 1917 tax.

Senator Wansworta, Was the provision in the 1918 act confined
stric&;l); to returns to be made in that taxable year and the year after-
wards?

Mr, Manson. Oh, I do not think that there is any question but
what the 1918 act applies to 1918 taxes, unless made specifically

79044—26——13
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retroactive. That is u question that I do not think there is any dis-
pute about. Do you, Mr. Gregg?

Mr. Greea. No; I think that is perfectly clear.

Mr. MansoN. Yes.

%ena%or Kine. What is involved in these special assessments up
to date

Mr. Manson. Well, that is a big question. I do not know. I
know that in the refunds, in the large refunds exceeding a million
dollars, that 43 per cent of those refunds were due to either special
assessment or increase in invested capital, and the most of them
urose under the 1917 law, and arose out of the application of the
1918 law to the 1917 tax. About $73,000,000 out of $171,000,000
arose from those two sources. Special assessment of $39,686,000 and

»increases allowed on invested capital of $34,155,000 in cases involv-

ing $250,000 and over. I said a million dollars; I meant $250,000.

nator Kixc. In addition to that, what is the fact as to whether
before settlement was had they made these credits base on the 1918
law? That is to say, were there credits allowed on the basis of
special assessment for which no refunds have been asked?

Mr, MansoN., Oh, T assume so. The figures I have just quoted
include abatements.

Senator Watson. That is $171,000,000%

IMr. MansoN. Yes. Abatements over $250,000 made since June
7,1921. If I am not mistaken.

Senator Kinag. Did you discover what claims were still pending
based upon special assessment demands? ,

Mr. MansoN. No, I do not know. I do know that up to the 30th
of April there were 13,000 cases pending. I am infori.:d by Mr.
Nash that that has been cut down in the last few months to about
6,000, is it :

Senator Kiya. Has been cut down 6,000 or to 6,000?

. Mr. Mansox. To about 6,000. There are about 6,000 cases pend-
ing now.

%enator King. I would like to ask Mr. Nash, if I may, whether
many settlements were made upon the basis of special assessment
being allowed before these refunds were taken up? Do I make
myself clear?

r. Nasu, Well, if I};ou refer to what has been done in the past
four years, we are making allowances on special assessments every
day. But we do not allow special assessment to everybody that asks
for it. Between 70 and 80 per cent of the claims made under spe-
cial assessment are rojected.

Senator Kivg. It appears here that large sums have been allowed
as refunds for special assessment, or based upon special assessment.
What I am trying to get at is, were many claims settled upon which
special assessments were allowed ¢

Mr. Nasa. Why, I imagine that there have been several thousand
cases settled in which special assessments were allowed.

Senator King. They claiming many millions of dollars?

Mr. Nasu. Yes, because we are still receiving those cases at the
rate of about 200 or 250 a week. And they have come in a that rate

for the last four or five years.
Senator Reep of Pennsylvania. Is there not any end to that

process?




REVENUE ACT OF 1928 193

Mr. Nasn., Well, the statute of limitations,

Senator Reep of Pennsylvania, When.will that run?

Mr. Nasu., Well, the statute of limitations has been extended by
Congress from time to time, so that it is still possible, under some
conditions, to file claims for 1917 and 1918 taxes.

Senator Kine. Now ¢

Mr. Nasn. Yes, sir. .

Senator Kinc, So that everybody who settled in 1917 who has
not already filed application to reopen and for a refund may, under
these statutes which have extended the period, do so? .

Mr. Nasu. Under certain conditions, Senator. I think if he has
paid his tax within the last four years he still has the right to reopen.

Senator King. Yes. Are there many cases unadjudicated, or many
that have not been settled ¢

Mr. Nasu. Well, for 1917 we have just a trifle over 2,000 cases
that are now in process of adjustment. That is, of cases in the in-
come tax unit. That is not just for special assessment.

Senator King, For 1917¢

Mr. Nasu. For 1917,

Senator Kine, Yes?

Mr. NasH. And 95 per cent of those are claims.

Senator Reep of Pennsylvania. How long do you estimate the
1917 cases will be in the bureau? When do you figure you will be
cleared. up for that year?

Mr. Nasn. We will always have cases for 1917 while it is possible
to reopen under the statutes. However, our present program calls
for practically cleaning up 1917 by the end of this year.

9?;;1%0:‘ WarsoN. Are there many of them being filed now for
1

Mr. NasH. Yes, sir; we have had 450 claims for 1917 filed in the
last three months.

The Caamrman. When does the statute of limitations run to?

Mr. Nasa. I think that under some conditions, under section 3228,
that it is possible to file claim on any 1917 tax in which the payment
heas been made within the last four years.

The Cuamman. Will that continue? Suppose there is a tax paid
next week, we will say, can they then open it up again within four
years of that time?

Mr. Nasa. As T understand the statute I think they can.

The CHairMaN, Well, we had better change it.

Senator Kine. Let me see if I understand it. Do you mean if I
paid my tax next week that I have got four years within which to
reopen that?

Mr. Nasu, Within which to file a claim for reopening; yes.

' Senator Kine. Regardless of the year for which I paid it? Sup-
posing X paid it for 1918?

Mr. Nasu. That is irrespective of the year that it was assessed?

Senator Kine. That it was levied. .

Mr. Nasn. Yes.

- Senator Kine. If there has been a controversy between me and
the Government say over a 1917 or 1918 tax, and I pay it next
week, under protest or otherwise, I have got four years after next
week within which to reopen that case?

' Mr. Nasit. That is my understanding.
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Senator Reep of Pennsylvania. In January, 1930, you can claim
a refund on your 1917 tax,

Seunator Kine. We had better amend that.

Senator Exnsr. That is wrong.

The CHammman. I thought that if a payment was made of this

ear’s tax that could be reopened four years hence, but I had no
1dea that going back to 1917 it could be brought up to date and
then four years more, ' ,

- Senator Kine. And then I suppose I would get interest at 6 per
cent if you alicwed my claim, from 1917% :

Mr. Grega. No, from the date of payment.

Senator Rexp of Pennsylvania. That makes a nice investment.

Senator SmortrIipGE. Mr. Nash, does the Government recognize
such a thing as an account stated? You know what I mean, do you
not, as a lawyer? Does the Government recognize such a proposi-
tion as an account stated, where the Government and the taxpayer
reach an agreement?

Mr. Nasa. Well, under section 1312 of the 1921 act, and seection,
I think, 1006 of the 1024 act, the Treasury Department and the tax-
pager can reach an agreement and sign a contract closing the case.

enator SmorTRIDGE. And it becomes, as we say, speaking gen-
erally, an account stated $ 4

Mr. Nasu. Yes, sir,

Senator SuorrripcE. Well, does the Government still, or does the
taxpayer have the right to open the account stated for the purpose
of surcharging it?

Mr. Nasu. The ta:ipayer has the right to reopen his case any time
within the statute of limitations provided he has not signed such
a contract. :

Senator Smorrripee. Of his own volition, without any showing
of fraud or misrepresentation, or mistake? Just open it, notwith-
standing it has become sottleé, or to repeat the word, an account
stated between the two parties? : - ‘ .

Mr. Nasa. Yes, he can reopen his case at any time by submitting
what he supposes is evidence to show that it Las not been properly
closed in the first instance. L o
- Sengtor SuorTtrRIDGE. Well, that means opening it for surcharg-
ing it . : .

r. Nasm. Yes, sir. : . ' o
Senator WarsoN. Even though he signed the contract? - .
Mr. Nasr. No, not if he signed the contract. -~ . 3,
.Senator Warson. If he signed it it is closed. o

Senator SmorTRIDGE. When citizens having a running account come
together and agree upon a balance they enter into an account stated.
That becomes a new ¢ontract, and can not be opened unless there is
a charge of fraud or mistake. I wanted to know whether the Gov-
ernment could come in at any time and reopen it?

Mr. Nasx. The Government can reopen any case, or the taxpayer
can reopen it, unless it has been closed either under section 1312,
or sectior 1006 of the 1924 act. And we can open under those gec-
tions providing there is fraud. ' .

Senator Smorrringe. Yes. Now just a moment longer. Assuming
the facts to be as stated by Mr. Manson, assuming his interpretations
of the law to be correct, I understood him to say that you and the

e N
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department made the act of 1918 retroactive and applicable to taxes
for the year 1917. As he stated it I can see no defense for that con-
duct. It seems to be palpable violation of the law. What is the ex-
planation, if there be any? .

Mr. Grece. I was going to answer that and other criticisms as
soon as Mr, Mauson has.completed his statement.

Senator Smortripce. All right.

The CuairmaN. Are you through now, Mr. Manson?

Mr. Maxson. I would like to say, at the conclusion of my testi-
mony here that in connection with the Connelly and Larkin cases
this morning I had no purpose to withhold the fact that those cases
had been caught and to some extent corrected by the department.
It was clearly an oversight on my part, and I think that any mem-
ber of the investigating committee before whom I have been appear-
ing for over a year, will bear out the statement that T have always
tried to be absolutely accurate and to neither make an inaccurate
statement nor to withhold any material statements. :

Senator Wapswort, Then, Mr. Manson, I assume that this re-
port of the select committee shall be considered to be amended in
that respect? '

Mr. Manson. Oh; I want it to be. Oh, certainly.

Senator Ernst. Has it not already been filed in the Senate?

Mr. Manson. Well, I assume that we would have a right on the
committee print to amend that, but to attach an addenda to- it,
because I do not wart any misconstruction of it. _

Senator Ernst. Has it not already been filed in the Senate?

Mr. Manson. I assume so. I do not want any statement of fact
to be misconstrued. ‘ :

The CHamman. It was filed in the Senate. The only way it
could be done would be for the Senator from Michigan, or some
other Senator, and he is the proper one, I think, to simply prepare
the amendment to it and then offer it in the Senate as an amendment
to the Senate document, whatever number it is. : ,

Senator Jones of New Mexico. I will state to Senator Wadsworth
that onr committee met as a whole, all five of us present, and we
considered how we should handle the making of our report, and
upon my suggpstion these tentative reports were *c he submitted to
the bureau officials for their examination and criticisin in the same
way that all reports on cases had been submitted during the proceed-
ings of the committee. We tcok every precaution against anything
slipping ir or being in inadvertently which was not in exact accord-
ance with the facts.

.. Senator WansworTH. I assume, of course, Senator, that you did.
It is just a great misfortune that this thing got in without the sub-
se«glent information added to it.

enator JoNEs of New Mexico. I think that it ought to be added
to it, but in extenuation it is stated in there, if I recall, that the
point which they were makix&g was a;:ainst the system which per-
mitted such things to occur. Now the fact that they were afterwards
caught and remedied does not at all ameliorate the situation which
permits such things to occur, and the point that was being made in
the report wes that thing rather than what was actually done in dis-
position of the individual case. And io that extent the report is not

_ U &
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unfair if it is taken as a whole, and bearing in mind the point which
was attempted to be substantiated by the discussion. But I agree that
it might create some wrong impression to leave it in that way.

Senator WanswortH. To leave the impression that the tax had
been settled on this basis.

Senator Jones of New Mexico. And I am quite willing that the
addenda should be made or corrected. :

Mr. MansoN. I would like to have the correction made, because I
have tried to be very careful, in fact I was very careful, but there
is an immense mass of testimony to be considered. There are many
cases. This morning right here I got mixed up on two cases. I got
the facts in two cases mixed in my mind. :

Senator Wapsworrn. May I ask Senator Jones: Did Mr. Gregg
make before your comittee that statement or its equivalent that he
made this morning in describing the apparently very carefully
checlgiug-up system for securing accurate and dependable valuations
on oi ‘

- Senator Joxes of New Mexico. He made the statement this morn-
ing, I think, that he had recently put into operation some such sys-
tem. I never knew about that before. At the time of our investiga-
tion of this subject it did not appear that there was any such system.

Senator WapswortH, May I ask Mr. Gregg a question? Do you
recall the statement? Mr. Gregg, have I identified the statement in
your inind ¢ ‘

Mr. Gregg. Yes. : '

Senator Wabsworrr. You described the country being divided
gegfra hically. ‘

r. Grrca. Yes. '

- Senator Wabsworrh. And engineers assigned to work in makin
valuations in the different sections, and those engineers were selecte
because they had personal experience in those sections.

Mr. Grego. Yes. .

Senator Wansworte. And so forth and so forth. How long has
that system of making valuations been in effect?

Mr. Greoa. I do not know, Senator Wadsworth, except this, that
when this situation was called to our sttention by the investigating
committee and we inquired of the oil and gas section the system was
in effect which I described this morning at that ¢ime. :

Senator Wabsworte. How long ago did they make the inquiry?

Mr. Greeq. I should say that that was when this matter was
brought up in committee, probably six or nine months'a;io.

Senator WansworrH., Of course, I know perfectly well that there

are (}uestions of opinion in this report, and I am not competent,

and I do not feel “villing now to argue the question with members
of the committee. But in view of that statement that Mr. Gregy
made this morning, and which he now says describes the situation
which he says has at least existed for nine months, it seems to me
that this sentence contained on the top of page 96 is a little harsh.

I am wondering if the committee as a whole really wants to have it
understood that they stand for it: * Oil valuations are so loosely
made that they can not be said to be upon any consistent basis.”

Senator Jones of New Mexico. Well, I am inclined to think
that that is true yet. I do not know that I care to go into it now

because it is rather technical.
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Senator Wabsworrs. Well, I would not want a lengthy discus;
sion. What I do say there, Senator Jones, is that that is an all-
inclusive phrase. It gives the impression that all oil valuation is
so loosely drawn. _ | . -

Senator Jones of New Mexico. I think that is true, because here
is the trouble. These valuations now are made upon the analytical
basis, and the question about the assessment factor in figuring that
thing ul;l is just simply one which is not uniform, and it can be
said, I think, that there is no system which brings about accuracy
and uniformity in those valuations. I think that that can be said
now. S o A
The CrammaN. And it is & human impossibility to do it. Mr.
Gregg, will you proceed.

STATEMENT OF A. W. GREGG—Continued

Mr. Grece. On the matters that have been taken up to-day by
Mr. Manson it seems to me that there are three points to discuss.
On depletion I do not think it is necessay to go into the specific
cases that were mentioned as to what has been done in the past.
They were answered in part at the time, and it does not seem neces-
sary or advisable to discuss them further, = ' .

n the matter of future legislation I reco§nize', as Mr. Manson
does, the difficulty involved in these anal}'tica appraisals. I think
everyone realizes and appreciates that. It comes down in the last
analysis to a matter of judgment, The law requires that the judg-
ment be exercised by some one. In the past I think it has been ex-
ercised certainly honestly and intelligently in the decisions. of the
cases. If something can be done, however, to relieve the department
of the necessity of making those valuations it will certainly be a great
ste§ in advance. , '

enator Warson. Well, what could be done?

Mr. Greea. That is what I was coming to. It has been suggested
that depletion could be computed on a basis of a percentage of the
net income from the operation of the property, computed without
any allowance for dei) etion. That would relieve the department
of a great many difficulties if it were possible.

The objections that occur to me to such a system are these: In
the first place, in your solid minerals, you would very clearly have
a different rate for each mineral. The soundness of the proposal
would depend on the rate used. I do not think that we have now
sufficient data to arrive at a proper rate. I tried at Senator Jones’s
request to get the data, and I got some with reference to oil and
gas, which 1s not satisfactory, but I was not able in the time I had
to get any with reference to solid minerals, particularly of the dif-
ferent tyges of solid minerals on which depletion is allowed.

Even if you have sufficient data to arrive at a proper rate, looking
at the industry as a whole, it should be realized that that rate even
-in & single industry which is proper to apply to one deposit in one
part of the country will be absolutely improper as applied to an-
other deposit even of the same material in another part of the
country where the expense of mining, the expense of production,
the grade of the ore, may vary materially. The whole question
comes down, if you have sufficient data to get a proper rate, as to
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how far Congress would be willin% to go in the interest of sim.
plicity as against the exact logic of the question.

The Crairman. I do not see that there is any argument here as to
the same mineral mined in different sections of the country. If we
impose a tax upon the working income that can not be used as a
basis of claiming that they are discriminated against in the different
sections of the country. For instance, gold mining in California
and gold mining in Utah and ﬁold mining in any part of the coun-
t?, without any tax at all perhaps would be different as to the cost
of the actual work done or required to mine a dollar’s worth of ore,
That applies to the section of the country in which the man has
made his investment, and he is trying there to develop a mine that
will pay him in that section of the country. I think there is a great
difference between metal mining and oil mining. Oil mining under
this af)lan would be only for a life of four or five years, whereas
metal mining, where you would ever get any tax from it that would
amount to anything, runs for years and frea,rs and years. So there
would be that difference, you know, applying to the two classes of
production. .

Senator Reep of Pennsylvania. Well, now, Senator, just take that
very illustration.” You take co&per mining, with which you are
familiar. At the Utah Copper Mining Co. out near Salt Lake City
the conditions are diametrically different from what they are in the
Lake Superior mines, where the deposit is known with great exact-
ness, and some of them are within a year of exhaustion.

The CuammMan. Yes; that would apply even though there were
no tax imposed at all. That is a condition that is existing here as
to the life of the ore body. -

- Senator Beep of Pennsylvania. I know; but you can not fairly
use the same rate of depletion between those two companies.

The CuammMan. There is no depletion on this program. The
question of depletion is entirely wiped out.

.. -Senator Snorrripée. Well, what would be the basis then?
' The Cpairman. That is for us to determine.

Senator King. A percentage of the profits.

e CHairmaN. A percentage of the net working income.

Senator King. And profits. _

The Cuamman, Yes. And if they live fifty years they pay a tax
for fifty years. If they live for one year, why they only yﬂay the
tax for one year, or two years, or whatever length of time they are
operating. o : i’ ‘

Senator SmorTrIDGE. Well, is the tax on the net income?

The Cnamman. Yes, the working income; that is, the actual
money that they receive for the copper or the iron or the silver or
the lead that is actually produced, the value of it. ‘

Senator WanswortH. Gross or net?

. The Cuairman. The net. '
_ Senator SmorTrIDGE. No matter what it cost to produce it?

The Cramrman. The reason I should suggest the net is because
there are some of the mines that smelt their own ore. Most of the
mines, however, produce their metals and they ship the ore to the
smelters for the refining. But it is what that miner gets for his
&x"oﬁt, ‘the amount of income that he receives, and the tax would

imposed upon that. ‘ '
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Senator SmorTripge. Well, Mr. Chairman, gold is always of the
same value, but the cost of producing an ounce of gold may vary
extremely in different sections. ,

The Crairman. Well, it would not matter whether it was of the
same value or not. You can produce gold perhaps cheaper in Cali-
fornia than we can in Utah, but we can produce silver cheaper than

ou cail. ‘

Y Senator SHORTRIDGE. Yes. : .

The Cuaimrmax. So it is a matter of what you actually get in
dollars and cents for your product, whether it 1s silver or whether
it is gold or whether it is copper, lead, or whatever it may be.

Senator Reep of Pennsylvania. In other words, you take account
of depletion by giving them a lower income tax rate? .

. The Cuairman. That is exactly it, and the only trouble in my
mind about it is the oil industry itself, whether we would not have.
to make a different rate upon that than you would upon the metals
{)roduced because of the fact that the life, we know, is not the same

ength of time as the life of metal mining. ~

Now if you are through with that I would like to ask you in this
connection whether you had given any study as to doing away with
depletion entirely and imposing a small tax upon the gross produc-
tion, and that could apply to oil or metals, and there would be no
discrimination at all, and if they produee more in any one year
thtgg pay more. If they produce less they pay less.

- Senator Jones of New Mexico. Mr. Chairman, I think that would
work a great injustice, and I am very frank to say that any plan
which has occurred to me will not result in exact justice. But it
does seem to me that the plan which we have now is subject to
innumerable objections, and that we must find some other plan, and
I think we can find & plan which will be subject to fewer objections
than the plan that is in the law now. We have got to figure this
out on that theory, that we are not going to meet every objection.

The Cuamrman. Of course not. - ,

Senator Jonrs of New Mexico. Now Mr. Gregg has said that he
has been unable to arrive at a ‘su'oper basis. at he means by a
proper basis I do not quite understand. Or what particular facts
he 1s seeking in order to get a proper basis I do not know. But
clearly we are now supposed to give depletion based upon valuation
of the property and various other things. Now it is true that a::K
definite basis for deduction may be subject to criticism, but 1 thi
that we can reach a basis which is- less subject to criticism than
what we have in the law now.

Senator Rerp of Pennsylvania. Just because of that thought, and
I confess that I have it as you have expressed it, I woul like to
ask Mr. Gregg the same question that I asked Mr. Manson this
morning. Suppose, Mr. Gregg, that you were the whole Congress
of the United States, how wounld you handle this troublesome question
of depletion ?

. Mr. Grege. I do not know, Senator Reed. We have been think-
ing of it to m{; knowledge since 1922, trying to work out some plan.
We thought then of the possibility of allowing arbitrarily a given
percents:f:e of the net profits from the oi)eration of the mine or
well as depletion. At that time we were all impressed with the in-

790442614
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equities of the situation, that that would result in grouping an
entire industry at least under one head, giving each individual tax-
payer within that group a rate of depletion based upon the average
of the group, although it might bear no relation whatever to his
own peculiar position. That objection still exists, of course. But
if your rate gets low enough, in the interest of simplicity you can
afford to be arbitrary and adopt a fixed rate admitting its arbitra-
gness and the inequalities which will result in individual cases

om it. : : :

" Senator Jonzs of New Mexico. Now, we have this situation with
respect to the oil industry. We have the large companies which
try to keep up their replacement through charges to expense of
operation, and deduct that from their net income. That is being
one now, as I understand it, in a large percentage of the cases.
But there is a large number of other concerns starting in to the
business which have no net income from any source from which they
can deduct' the expense of exploration. Now it seems to me that
there should be a uniform provision put in there so that those
concerns shall be put upon the same basis, and the company whicn
charges exploration to expense takes no hazard to that expense in
carrying on its operation, and is not entitled to the same discovery
value, we will call it, or depletion value on account of discovery
that the other concern is. ' ' :

The CramrmaN. Well, Senator Jones, that happens to-day. You
or X go out onto the range now and wildeat and we spend our money;
no one gets any credit for that, and why should they? That is
an investment thdt the man makes. That is what you or I do; we
are going to bet that we are going to get some oil here. But if
we do find it then it is exactly the same as the metal mine, and we
have go&tt«o keep up that exploration, or else we' would not have
any profit. = - o '

ge'gator'Joan of New Mexico. I understand that, Senator. I am
not warring against that thought at all, but if a large percentage of
the concerns use capital in the development process then it seems
to me that all concerns ought to charge these development operations
to capital account and not reduce their net income from other sources
by reason of that. ' -

Senator Reep of Pennsylvania. In other words, they ought to be
compelled to form their accounts on the same basis. .

Senator Jones of New Mexico. That is the idea. - 5

Senator Reep of Pennsylvania. One man should not put his drill-
ing expense into capital account and the other charge it off to ex-
pense for the purpose of taxation. ,

Senator Jones of New Mexico. Yes. '

Senator Reep of Pennsylvania. Whatever he may do on his books.

Senator Jones of New Mexico. Yes, whatever he may do on his
books for the company’s statements, and so on, that is one thing,
but I think for taxation purposes tiley ought to all be put on the
same basis. ‘ '

The Cstarrman. I think they are on the same basis to-day.

Senator- Jones of New Mexico. No, Senator. . '

The Cramrman. If a man goes out and wildcats and does not
get anything, why he is not taxed. He is on that same basis. And
eVeryone ——— Lo
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- Senator Kine, Excuse me, I do not think you got the point of
Senator Jones. Let me give two illustrations. I go out and spend
a million dollars in wildcatting and do not get a thing, and then
finally get a well. I am not germitted to charge off or to get credit,
rather, as a deduction when I get profits the million dollars that I
lost in wildcatting. Suppose that you are the president of a going
concern, and you have a large number of wells which yield a con-
siderable profit each year. During the same time that I am wild-
catting your company wildcats to the extent of a million dollars.
You charge that million dollars against your income before you pay
:iaxﬁas. Your company gets an advantage over me of a million

ollars. :

Senator Rrrp of Pennsylvania. That is true of every taxpayer
that suffers a loss in one year, he can not get any benefit from an-
other year.

Senator Jones of New Mexico. If T may just finish there, I
think if we were to require that so far as this question of taxation
is concerned that all the expense of prospecting end development
of properties should be charged to capital account, and then give
them a percentage of their net onutgo as a reduction against their
taxes, that we would be doing about as near justice as can be done.

Senator Kine. I think it would be better to allow neither of them,
and then make your tax light.

The CHaRMAN. See where that would lead you to. You are tak-
ing out here more than you are expending, and you are adding here
to the capital, and perhaps you are going to get something and per-
haps you will not, and where will your capital be?

enator Jones of New Mexico. It is only added to capital for
taxation purposes, Senator. :

Senator Reep of Pennsylvania. Let me illustrate how that will
work. T am told by Smith, the president of the Midcentinent Asso-
ciation, that they have spent $800,000,000 this year, 1925, for new
drilling and for operating expenses in keeping up their production,
their exploration. That the oil production to-day is the same as it
was a year ago to-day from that origin. So that that can be con-
sidered as having been spent for the purpose of keeping the pro:
duction level. '

Senator JonEs of New Mexico. A replacement fund.

Senator Reep of Pennsylvania. Yes. And yet the total value of
all the oil that has been taken out of that district this year he says
is less than that $800,000,000.

The CaarMAN. I do not see how it could be otherwise.

Senator King. I do not see how they spent $800,000,000 there.

Senator Reep of Pennsylvania. I do not know about the figures,
but he told me that at lunch time. So the industry can truthfully
say that it has net made a cent on all its business of fast year.

The CrairmaN. Well, you take the whole California field, if you
want. to, and I think there has been more money spent in southern
Cali]forxga for the finding of new wells, almost, than there has been
produced.

Senator SuorTrnGE. I will not admit that statement. I do not
want that to go undenied.

Senator Jones of New Mexico. I want to male another suggestion
in connection with that point. Unquestionably there are concerns
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which have spent the larger part of that $800,000,000 which have
had income in excess of their share of the $800,000,000, and to that
extent they have saved paying any taxes on that amount. And so
where it has been deducted from net income as an expense or as a
replacement cost, or whatever you may call it, then as to that con-
cern, why the situation is entirely different from the concern which
has used capital in this developement.

Senator Reep' of Pennsylvania. I think for the purpose of tax
accounting every oil company that has an income has tried to charge
off its drilling expenses as a deduction.

Senator Jones of New Mexico. Yes. :

Senator Reep of Pennsylvania. They have all done it.

Senator Jones of New Mexico. Now if they have done so it is
just like a merchant who spends so much money in buying new goods.

The CxairMan, Oh, no.

Senator Jones of New Mexico. And deducting that amount from
his income in order to show his net income after the goods on the
shelf have been replaced.

The Caamman. Oh, I can not see that, Senator.

Senator Reep of Pennsylvania. Now, Mr. Gregg, I brought that
up merely to illustrate what seems to me an insuperable difficulty in
the calculation of percentages. Having said what I repeated, this
Midcontinent representative then went on to say that the lowest
possible percentage which could be arbitrarily set for their deple-
tion would be 25 per cent of their gross income from oil and that
anything less than that would not begin to compgnsate them for the
disappearing capital in an oil well,

The Cxairman. Well, that would be too much for a mine. You
would not want that in copper. ,

Senator Reep of Pennsylvania. Suppose you fixed that with their
curves and charts in view, and they seem to make a good argument,
if you apply the same rule to bituminous-coal mining not a single
company in the United States will show any profit.

The Cuamman. That is why I sa} there is the difference between
the oil and the mineral.

Senator Reep of Pennsylvanie. So if we are going to ask an
arbitrary percentage it has got to be a different percentage for dif-
ferent industries.

Senator Joxes of New Mexico. And should it not be based on net
income rather than gross income?

Senator Reep of Pennsylvania. No, : .

The Cuamman. Well, on the gross income, if you have that
there are hundreds of mines that work year in and year out an
produce, but never make expenses. I know mines that are working
to-day that are producing, but they have to make assessments every
few months in order to go on. .

Senator Reen of Pennsylvania. Well, then, it is an academic
question for them. They do not care what we do, because they have
neither gross nor net.

The Cuairsan. Well, they have a gross.

Senator Reep of Pennsylvania. They have neither gross nor net
to pay any tax on. :

- The Cuairsan. They have a gross income.

.
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Senator Reep of Pennsylvania. Wo do not tax their gross income.

The Cuamrman. 1 thought you said the gross deduction.

Senator Reep of Pennsylvania. No; we deduct depletion based on
gross income. . . .

The @ramman. Oh, we want depletion done away with entirely.
If you are going to keep depletion in this thing leave it the way it
is, with a few cﬁanges, ut my idea is to do away with the question
of depletion fentlrelgt and never have it thought of. )

Senator Jones of New Mexico. I was going to suggest this, that
in lieu of discovery depletion, and so on, that we allow a certain
percentage of their net income to be deducted from it. N

Mr. Grege. That is what I understand Senator Reed was dis-
cussing,

hSenglzor Rerp of Pennsylvania. That is tantamount to the same
thing. :

The Caarman. Well, the net income, there is something in that.

Senator Reep of Pennsylvania. It comes down to the same thin,
in the end exactly, whether you allow an arbitrary percentage o
deduction of net income, or whether you arbitrarily reduce the tax
rate which is based on the net income. Giving 20 per cent credit
on your net income for depletion is the same as reducing the tax 20
per cent. Now, suppose you try that, you get into hot water, be.
cause you take the iron-mining companies-—-

The CrammmMaN. You mean the net?

Senator Reep of Pennsylvania. Yes. Just take two instances.
An iron ore mining company that mines its ore and sells it. You are
going to tax them at the reduced rate of 10 per cent of their met
income. Suppose they go on and smeli that ore and furnish the
finished product, will you then tax them 10 per cent of their net?

The Cramman. That is a different proposition.

Senator Reep of Pennsylvania. No; because you spoke a little
while ago about taxing them on their output in its finished form,
and the result is you will give the Steel Corporation 10 per cent
rate and one of its competitors will pay 1814 per cent.

The Cmamman. No; that was an entirely different proposition
that I spoke of.

Senator Sisrmons. What is your proposition, Senator §

The Cramman. Well, there are two propositions, That you im-
pose a tax of whatever percentage we agree on the o erating in-
come derived from a mine, whether it be a well or whether it be
copper, or whatever it is. You take the operating income derived
or the net income to that mine, and you then do not have to hgve
anything to do with depletion. It is the ﬁroduction that counts,
That is all there is to it. Now, the only trouble with that is between
the oil and the metal mine. That is the trouble there, because the
metal mining will run on for years, and the oil, of course, depletes
itself within four or five years. Therefore it seems to me that we
would have to divide that, and then take charge of the oil here on
a percentage of depletion or a certain percentage to cover depletion.
If it was an average of five years it would be 20 per cent. If it was
an average of four years it would be 25 per cent, as you stated. And
we would get away with the question of depletion entirely. I do not
know how else we can do it. :
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Senator Jones of New Mexico. I think we can get away from this

question of depletion by substituting for it—- o '
-~ Senator Rerp of Pennsylvania. I want to find out what the
bureau has worked out in its studies. They have been trying to
substitute something for it too. They are thinking along ¢he lines
that you and I are, Senator Jones, and I want to find out what
position they have come to. : ©

Mr. Grece. That is what I said; we started on the percentage

lan, and for the ressons which I stated to you, finally gave it up.
g‘hose reasons may not be insurmountable. : -

The CuairMan. The percentage plan on what basis?

Mr. Grege. Taxing the concerns on their net income without any
deduction for depletion except an arbitrary percentage, 10, 20, 25
per cent of that net income computed without depletion.

The CuamrmanN. Well, there would be trouble there, but why do
you not go simiply on net income? It would be a lower rate, but
why go beyond that? Then if the Utah copper runs for 50 or 60
years why they have got to pay the tax for 50 or 60 years.

Senator Jones of New Mexico. By the way, I think 1 should call
the attention of the committee to the fact that Senator Curtis made
a request specially that he be heard when we discussed this letter.

The CrammaNn. Well, when are we going to decide the question?
‘X krow what his amendment is.

Mr. Greca. Shall I go ahead with the other matters then?

The CrarmMaN. Yes,

Mr. Grece. The next matter that was taken up by Mr. Manson
was the matter of compromises. He stated in answer to Senator
Reed’s question—and the report states emphatically—that in his
opinion the policy of the department in compromising for less
than the full amount wbich it could collect by enforcing its full
legal right was illegal.

. Since there have been a great many compromises for amounts,
in a great many cases, substantially less than the amount which
could be collected by the entorcement of ¢ur full legsl rights, I
‘want to refer as authority for our action to an opinion of  the
Attorney General contained in 17 Opinions Attorney General, p.
213, the last paragraph, where, by the way, this very question was
submitied by the department to the Attorney General—this is in
1881—and the Attorney Genmeral held, I am quoting from his
opinion: - ‘ : .

- T have therefore to advise you that while in considering any compromise
suhmitted to your department you are not at liberty to act from motives
merely . of compassion or charity, you are at liberty until Congress sces fit
to limit your authority, to consider not only the pecuniary interests of the
Trﬁggury, but also gemeral comsiderations of justice, equity, and of public

The opinion discusses the whole thing at some length, and I will
not take the trouble of reading it, but that is ample legal authority
for the action of the department.

The Cuammman. Put in whatever yon want at this point.

Mr. Greeg, Well, I put in that citation and the reference to the
opinion, which I think is sufficient. '
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__ Senator Srmmons. There is no statute, is there, defining the
rights of the department with reference to composing these differ-
ences with taxpayers? S

Mr. Grece. It merely gives us the right to compromise. taxes,
Senator, and this opinion which I have just quoted from says that
we are at liberty to take into consideration in arriving at the
amount of compromise considerations other than the one of what

- is the greatest amount we can collect by the enforcement of our full
legal rights. :

- Senator Simmons. Well, of course, if you are required to collect
the full amount you are entitled to collect under the law there would
not be any compromise about it. ,

The Cramsran. Well, could you state why this particular case
referred to by Mr. Manson was agreed to and the amount was so
much less than they could have paid{ ' S

Mr. Grega. Yes; in that case I doubt if we could have collected
the full amount, but the collection of the greatest amount which
we could have collected by the enforcement of our whole legal rights

“would have forced this taxpayer, the Atlantic Gulf & West Indies
Steamship Co., out of existence. We compromise it, therefore, for
the greatest amount which in our opinion the company could pay

_without dissolution. That was the golicy which was in effect and
the policy which had been authorized in 1881 by an opinion of the
Attorney General. The present policy of the department is to
comﬁromise only for the maximum amount which can be collected
by the enforcement of the' Government’s legal rights.

The only solutions of the problem, it seems to me, ave these. The
continuation of the present policy of the department, which is a
very harsh one in many instances. Tt is a drastic step to force a

" going business into dissolution or bankruptcy to collect taxes on
income which it has received some four or five years previously.

-That policy, however, could be continued. - : N

Congress on the other hand can write into the statute the old

olitg which was authorized by this Attorney General’s opinion.

‘Or Congress can authorize the Government to enter into a 'com-

position. I do not think that entirely meets the situation, be-

. cause in many instances the creditors are unwilling to enter into a
com][:osition, ut are willing to take securities of the new compan:
in the hopes that they may pay out and they may collect the full
amount of the claim. Or Congress can authorize the department,
in case the taxpayer is a corporation, to take securities in the re-

“organization for the full amount of the claim, and more or less
bet on the co:goration pulling through and the collection of the
full amount. Of course, if the Government were any other creditor
it would do the last thing that I stated, take securities in the new
company in the hopes that the company would pay out and collect
the amount in full. Those are the only solutions of the preblem.
It seems to me that the last is probably the preferable one, although
it will force the department into practically every reorganization,

-and will necessitate our taking securities, watching them, and dis-
posing of them at the most favorable time.

" The Caamman. The first loss will be the best one.
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Senator Simmons. Do I understand you to say that under the
present law it does not abate the amount of indebtedness which it
could collect, but it does make arrangements by which the tax-
pager is given time upon his furnishing sscurity?

Ir. GreGa. At the present time we will not compromise for an
amount less than the amonunt which in eur opinion we could collect
by throwing the taxpayer into bankruptcy or forcing him out of
business. We do give extensions of time for payment in the hopes
that the extension of time will enable the taxpayer to pull out to
guch an extent that he can meet the payment when it comes due.
'We have authority to 1give extensions only for a period of 18 months.

Senator Jones of New Mexico. I want to express my view that
“there is much of merit in Mr. Gregg’s suggestion about the Govern-
ment being permitted to take an interest in the business for a {ime.
Now the case which has been mentioned more frequently perhaps
than any other showing the hardship,’ is the case of the Flagler
estate, where a large portion of his estate was tied-up in the stock
of one railroad. The tax was high, and if you had been willing
to step in there and forced collection of that money it would cause
a great loss to the estate. Now in such case as that why not let
t be figured out what the share of the tax amounts to with respect
to the balance of the estate, and take stock in that railroad to that
extent? Now I just mention that as an illustration of the general
principle that Mr. Gregg has referred to.

"The Crairman. You would want it only as a privilege?

‘Senator Jones of New. Mexico. Yes, I would not want it as an
enforcible thing at all.

“The Cuammman. There is only one railroad in a thousand that I
“would want the Government to go into.

 Senator Jowes of New Mexico. Now, there is another taxpayer
who has an office building, or who has the major part of his assets
in an office building. Now, why force the sale of that office building
“Why not let the Government take a shere in it, and let the Govern-
ment dispose of it in time to an advantage?

The CuamrMaN. That owner of an office building would not have

ight to defraud the Government——

any r
: /-genator Jones of New Mexico ‘(interposing). I am not speaking

.of cases of fraud, Senator. .
" -'The CuatrmMaN. But there would be a back tax here, and if there
.i8 a back tax here, it might be fraud.

- Mr. Grece. No, sir. ‘ .

Senator Kina, Mr. Chairman, I think the only way--~while we are
expressing our opinions—is to collect the tax.

Senntor Wansworrh. I wané to ask some questions of Mr. Gregg
n thet point, if I may.

Sepator Kine, I will not interfere. :

Senator WapswortH. This last situation is the one that we must
regard as the most favorable. If the Government took stock in a
a corporation under the circimstances described bg you it would
necessarily have to be represented on the board of directors, would
it not, to protect its own interests?

Mr. Grege. I suppose, to protect its own interest, it would have to
have some say in the affairs of the corporation.
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Senator WapsworrH. In the affairs and management of the cor-
poration ?

Mr. Greaa. Probably.

Senator Wapswortrt, How many thousand businesses would the
United States Government be in in the next 10 years?

Mr. Greca. These difficult cases—these tremendously difficult ones
do not arise as frequently as you might think.

Senator Wabsworra. I say thousands. That is comparative.
How many businesses in the next two or three years, would arise,
in the ordinary circumstances, where it would turn out—and I ask
for information—that the Government would have to take a majority
of the securities? g o

Mr. Grege. That is possible, but not probable.

Senator WapsworrH. There will be some?

Mr. Grego. The question is what to do with these difficult cases
where the Government can collect the full amount of the tax, but
where such collection would force out of business a big industry. I
can give you one illustration. It is pending now. It is the case of a
big concern in New England. Tt owes us about a million and a half
in taxes——— \

Senator WabsworrH (interposing). For what year?

Mr. Greee. For the years 1917, 1918, and 1919. -

Senator Wansworta. The bad years. - :

Mr, Grege. The bad years. And since then the company has lost
all of its profits. It is in receivership now. The bankers, to pro-
tect their mvestments in the concern, are willing to advance about a
million more to see if they can not put the company on its feet. Of
course, they are not going to advance that when our Government has
the priority lien on the assets of the company.  Now, we can prob-
ab? collect all of that tax by throwing the company out of business,
and taking all of the assets, and throwing out of employment about
7,000 people in that little town in New England. That is an awfully
hard thing, of courseé, to do. ‘ :

Senator WabswortH. I know. ' ‘

Mr. Greee. Now, on the other hand, it does not seem right that
we should take $300,000 or $400,000 for the amount of tax due, and
then let the company run along with a probability that the other
creditors will receive 100 cents on the dollar. ‘ o

Senator Reep of Pennsylvania. Mr. Gregg, it is a iratter of in-
difference to the Government whether the interests in this concern
are owned by the present owners, or by the owners who buy it at a
foreclosure sale, is it not?

Mr. Grege. Yes, SiT.

Senator Reep of Pennsylvania. So if you did not buy it at the
foreclosure sale, some one else would have to buy it and operate it?

Mr. Grreg. In this particular case it would be broken up into lots.
It could not be sold as an industry, I think. It is one of the
ls)iggest r.anufacturers of high grade writing paper in the United

tutes.

Senator Rerp of Pennsylvania. Of course, if it was broken up and
the industry destroyed, I can see the force of your argument.

Mr. Grega. Yes, sir.
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.. Senator Reep of Pennsylvania. But I can not see that it mattered
to the Government whether the fraudulent directors like in the At-
lantic Gulf case, whether they continued to operate it, or somebody
.else; operated it, who bought, 1t at sherift’s sale. )
Mr. Greca. In that case X do,not kngw what would have been the
.affect of a forced sale. But the properties. would have been sold.
Senator WapsworTH, Is there any way .that the Government
could secure to itself a payment of the balance of the taxes, except
‘by this method ? - . ' ' .
. Mr, Gresa. I should say in a majority of the cases, if we entered
into a reorganization. at all we should take only bonds. You see,
we are a preferred creditor and could demand bonds, rather than
stock. The holding of bonds would not draw us into the internal
management of the corporation. . . o ,
... Senator Rexp of Pennsylvania. You would not get any better lien
if ;&ou,took boxi?s instead of extending your tax lien? o
. Mr. Grege. No, sir. . R -
Senator WapsworTa. You might get interest in the meantime,
~.Mr. Grese. An 18 months’ extension:is not sufficient. If we take
rank with the parties who are going to advance the capital, there
is more chance of thejr advancing the capital than if we precede
them. It is a difficult problem. 5 o
Senator Reep of Pennsylvania. We are getting pretty near to
the end of .the hearing, and I want to ask you about the other ques-
tion of the extension of time in which these claims can be litigated.
It seems to me preposterous that these liens can be extended—
- Senator . King (interposing). Four. thonsand have been filed in
the last month, L hear. . L .
- Senator Reep of Pennsylvania. You mean 4009 o
.Senator Kina. Four thousand, I am advised., What is the num-
B rp AGH. 01!1' : us&n ’ ,.K»Rllsm‘ AT T . .
" Senator Reep of Pegmsylvama. Now, Mr. Gregg, what have you
to suggest in reference to that? D
.. Mr,. Greea. We have made, I think, in. this bill the biggest step
forward that has ever been taken in that direction. This bill pro-
-vides for complete administrative machinery for the determination
of the amount of the deficiency. And it provides for exclusive ma-
chinery. - In other words, the transaction starts, and the controversy
starts when the commissioner.sends a 60-day letter notifying the tax-
glayer of the deficiency. The proceeding can then go to theghoard of
ax Appeals, and from there to the circuit court, and in particular
cases, to the Supreme Court. After that controversy neither the
commissioner nor the taxpayer can reopen that case; both of them
have to present all of their contentions and claims in that proceed-
ing, and whatever they fail to bring out in that proceeding, or what-
ever point they fail to raise there, are thereafter barred—both for
the taxpayer and the Government. That, I think, cures the situa-
tion as to the future; at least, it is a big step forward.
- Now, as to the past, I do not think we can take any action which
will shut off any claims which are now legal. . o '
Senator Kine. Do you mean to say that the statute of limitations

0

would be controlled by the legislative branch of the Government and
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riasyri%t a right which has been given, or rather a right to assert a
claim o _ ‘

Mr. Grege. Well, this restricts it as. to all future claims except
claims now pending. It occurred to me the Congress would not
desire to pass a statute now which would bar claims now pending
on which the commissioner has not acted and which at the present
time could be legally acted upon. o L

Senator WanswortH, Could we not shorten the four-year period?

Senator King. That is what I mean. -

Mr. Grege. That four-year period corresponds with the Govern-
ment’s four-year period. The four years is the least we can do with
it until we are more current than we are now. -

The CuamrMaN. You could not shorten cases now, and how: are
you going to shorten the retroactive provision? You can not do it.

Senator Reep of Pennsylvania. In other words, the Government
takes four years to get around to it. ,

Senator WapsworTH. We had that explained to us in one of the
earlier sessions. ‘ ' S

Senator Reep of Pennsylvania. Yes, sir. . o
- Mr. Grego. I will take up about two minutes to answer these last
criticisms of Mr. Manson as to applying retroactively to 1917 the
provisions of the 1918 act. It is a very important question, but I
will deal with it briefly.

When the 1917 act was passed I was told—I was not with the de-
partment at that time—that it was rewritten in a great rush. I
think Mr. McCoy and Mr. Beaman know much more than I do
about that. It was recognized that it was very imperfect, and more
or less strong-arm methods were going to have to be used to make
it workable. : .

I would like to read in that connection a part of the report which
‘Mr. Roper,‘then Commissioner of Internal Revenue, made at that
time to the Secretary of the Treasury, dealj.nf with these regulations
criticized by Mr. Manson. It is on page 9 of the report of the Com-
-missioner of Internal Revenue to the Secretary of the Treasury for
.that year, under the dgeneral heading “ Income and Excess Profits,”
"This report was rendered almost immmediately after the passage of
-that act [reading]: ,

Despite grave apprehension that the law could not be interpreted in a way
that would admit of orderly and effective administration and the expressed
views of many citizens that immediate amendments of the law should be
sought from Congress before attempting to administer it, the department pro-
.ceeded with the analysis of the law in the confidence that the congressional
intent and purpose could be interpreted and put into effect without further
legislative action and without serious detriment to industry and business.
I will put it all in the record, but will not burden the committee
with it. It described the bringing together of a group of experts
to work on this matter, to work out the regulations.

The Crairman. That may go in.

(The matter referred to is printed in full as follows:)

The vital effect the enforcement of the law would have upon the economic
activities of the country made it highly desirable to analyze and interpret
the law in the light of all avallable information regarding business and indus-

trial conditions and practices. The Secretary of the Treasury, therefore, se-
lected to assist the Commissioner of Internal Revenue a group of prominent
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business and professional men, whose training and experlence seemed. espe-
clally to qualify them for the task. This group was designated as * excess-
profits tax advisors.” It included men possessing extensive knowledge and
experience in agviculture, manufacturing, trading, finance, accountancy, leg-
islation, political economy, and soclology. These advisers were not only spe-
_cialists In one or more of these flelds bui were keenly appreciative of the
.administrative responsibilities resting upon the bureau, and possessed much
knowledge of business and industrial conditions in their respective sectlons
_of the country. They brought to the department & composite experience and
breadth of view that proved of inestimable value in the study of the intricate
law which the bureau was called upon to administer. The Solicitor of Inter-
nal Revenue and members of the bureau’s legal staff and the administrative
officers of the bureau were closely coordinated with the excess-profits tax ad-

visors ih their work. .
Thé appointment of the excess-profits tax advisers had the immediate effect

of inspiring confidence in the purpose of the department to administer the
law with due regard for established business practices and with proper con-
sideration of the effect the large rates of tax would have upon businéss activi-
ties. The tide of general ecriticism that had arisen against the law was
stemmed, and the bureau began to receive innumerable expressions of confi-
dence and offers of cooperation and ussistance from accountants, lawyers,
bankers, and business men throughout the country.

Mr. Grege. Then here is the last paragraph [reading]:

Information, advice, and suggestions were sought from taxpayers through
‘all known channels. Hearings were conducted for the oral discussion of the
law and the concrete cases to which it would have to be applied. After
months of thorough and painstaking deliberation regulations were issued
interpreting the principal features of the excess-profits tax provisions and
establishing the administrative procedure with reference to them. These
regulations and the subsequent Treasury decislons and bureau rulings have
mlia:vccepted generally as fair interpretations of the purpose and intent of
. That was the difficulty with which we were faced after the passage
of this law.

Article 63 of the law, which deals with the paid-in surplus, and
the article dealing with special assessment were both written in
after that type of consideration. I do not know of my own knowl-
edge—but I checked it with Doctor Adams, who was at that time
with the Treasury, that at that time Mr. Cordell Hull, who was a
prominent member of the Ways and Means Committee, sat in on
the consideration of the regulations, and was a member of this
committee which drafted them. After the regulations were drafted,
Doctor Adams told me that he personally took them up to Mr.
Claude Kitchin, who was at that time chairman of the Ways and
Means Committec of the House, to get his approval of them. And
he said that it was his recollection—and I did not have an oppor-
tunity to ask Senator Simmons to verify this—but he said it wes
his recollection that Senator Simmons was sent & copy of the regula-
tions to get his reaction on them., That is the way these regulations
were issued in order to make the law workable.

Senator WarsoN. Was the attention of the committee called to
this in the consideration of the act of 1918¢

Mr. Grege. I was just coming to that, Senator. In the early
part of 1918 these regulations were issued. They have stood from
that date to this. No one has ever touched them. As to the fact
that they were cited to Congress, I would like to call attention to the
report of the Committee on Finance on the revenue of 1918, where
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you put in the provision with reference to the paid-in surplus. The
committee said: : : _ ,

This amendment secks to enact into the law the substance of a regulation.
of the Treasury Department which would have the effect of preventing the.
filing of an excegsive number of claims. It is highly important that this
legislation be placed on the statute books, ard a satisfactory basls continued.

In- other words, these regulations which were of very doubtful
legality were called to the attention of Congress at the time they
were issued, and before they were issued, and then in the subsequent
act of 1918 they were again called tc the attention of the committee,
and the committee in its report recites the fact that it is desirable
that these regulations be enacted into law. It seems the Congress
was sufficiently advised of our regulations, and in view of the fact
that they have been in force since 1918 after a law which was hastily
and, in spots, rather roughly drafted, and that they have stood and
have never been touche«f and have been enacted into law, I think
shows that they were well considered.

That is all T have Mr. Chairman.

The Cuamyan. Is that all?

Mr. Greas. That is all I have.

The Cuamrman, It is now a quarter to five. Senator Couzens,
«o you want to say anything about it?

enator Couzens. I do not think I do. I do not know whether
you have dealt with the question of publicity or not. I do not
know whether Mr. Manson—I was out for a while while he was
testifying—I do not know whether he has spoken about it or whether
he has dealt sufficiently with that or not.

The CaamrmMaN. Noj; he has not said anything about it.

Sonator Couzens. I think, in view of the work that has been done
that some of the committee or the staff of the committee should have
something to say with respect to the publicity of these records deal-
'in% with the income tax department.

Senator Jones of New Mexico. I think, Mr. Chairman, that that
is a subject which ought to be gone into with a good deal of care.
1 ;leel(rll it one of the very important things which has to be con-
sidered. :

The Cuamrman. Well, there are four members of the committee
that are members of this committee,

Senator JoNes of New Mexico. Well, I do not care to have the job
of presenting the situation to this committee myself, and I do not
know, whether any other member of the committee is inviting the
job when Senator Couzens and Mr. Manson have been gathering
the various points which ought to be considered in connection with it.

The Cuamrman. Well, then, do you desire Mr. Manson to-morrow.
morning ?

* Senator Jones of New Mexico. Oh, I certainly do.

The Cramrman. Mr. Manson, you can be here at 10 o’clock to-
morrow ?

Mr. Manson. Yes, sir. .

Scnator WarsoN. On what phase of it, Senator, may T ask you?

Senator Jones of New Mexico. I think that the time and the
things which the Couzens committee has presented to this committee
makes it apparent that something shoul«f be done which would not
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involve all of these proceedings of the bureau there in absolute
secrecy; that the time has come when we ought to dzvise some plan
whereby Congress shall at least have an opportunity and the ma-
chinery for ascertaining how the laws are being a«dministered and
witk the view of corrective legislation. And 1 merely throw out
that, perhaps, as my own suggestion, but in order to fortify any
%uggestion, think that Mr. Manson ought to be here and Senator

ouzens. ~
. Selglator SaorTRIDGE. You mean to give suggestions as to proposed
aws ‘

Senator Jones of New Mexico. Yes, sir.

Senator SrorTrRIGE. Or adding to the proposed laws$

Senator Jones of New Mexico. Yes, sir.

The Cramrman. The committee will stand adjourned until 10
o’clock to-morrow morning. :
- (Whereupon, at 4.50 o’clock p. m., Wednesd?, January 13, 1926,
the committee adjourned until the following day, Thursday, Jan-
uary 14, 1926, at 10 o’clock, a. m.)
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INVESTIGATION OF BUREAU OF INTERNAL REVENUE
THURSDAY, JANUARY 14, 1026

UNITED STATES SENATE, .
ComMmiTrEE ON FINANCE,
Washington, D. C.

The committe met, pursuant to adjournment, at 10 o’clock a. m.,
in Room 812, Senate Office Building, Senator Reed Smoot (chair-
man) presiding. , . '

Present: Senators Smoot (chairman), McLean, Curtis, Reed of
Pennsylvania, Ernst, Shortridge, Simmons, Jones of New Mexico,
King, Harrison, Bayard, and George. 4 -

Present also: Senator Couzens, chairman of the Select Committee
Investigating Burean of Internal Revenue, and Mr. L. C. Manson,
a counsel to that special committee. S o -

The Cramman. If the committee will come to order we will pro-
ceed. Mr. Manson, will you proceed with your statement on
publicity? = - o o o L

Senator Jones of New Mexice. Mr. Chairman, I do not know
that it is necessary to call Mr. Manson on that. I think I can
make a statement that will probably suffice. The members of the
committee here have heard the result of the examinations of the
Couzens committee, and it seems to me that the situation requires
an effort on our part to keep in touch with what is going on in the
Internal Revenue Bureau. If the other members of the committee
have not been impressed that way it is needless for me to try to
make the impression now. But I think that the result of this work
of the Couzens committee will be a saving of many millions of
dollars of revenue. .

I say that without impu%!\ing the motives or good faith of any-
body connected with the Treasury Department. This committee
has not attempted to follow up what appeared to be discrimina-
tions; I mean which resulted in discriminations, as between tax-
payers, nor with a view of trying to suggest guilty action on the

art of anybody. We have made no attempt in that direction.

he purpose of the committee was to find out how these various
provisions of the law were being administered; and my judgement
1s, and I think the other members of the committee must have been
convinced of it by this time, from statements here of the Solicitor
for the Bureau, that very important chanfes in procedure have been
brought about as a result of the work of that committee.

I think it is important that the Congress and especially this
committee—and when I say the Congress, of course, that means

213



o

214 REVENUE ACT OF 1926

the Congress through the Finance Committee of the Senate and

the Ways and Means Committee of the House—should devote very
earnest consideration to the remedy to bring us in touch with the
operations of our own legislation. It is quite apparent that there
is no method provided by law now whereby any of the actions of
the Internal Revenue Bureau can come to the attention of the
public except through those very few cases, relatively speaking,
which reach a board of appeals or something of that sort. Wher-
ever the taxes are settled to the satisfaction of the taxpayer there
is no means now of knowing the basic of any such settlement.

I think that we should provide in some manner for a statement
of facts in each case, especially if it involves any considerable
amount, and that in some way that statement of facts should be-
come known at least to some agency of this committee, so that we
may know how our logislation is operating. The detatls of this I
have not attempted to work out, but if the committee has reached
the point where it feels that something of this nature should be
done, then I am willing to go into the matter and give such help in
adjusting it as I can.

One suggestion which I would offer is this: That the Finance Com-
mittee of the Senate and the Ways and Means Committee of the
House should have some joint agency to keep in touch with the
workings of that bureau. Here we are collecting each year in round
numbers about four billion dollars from the people of this country.
Everything done in connection with it is done in secret. All this
army of employees down there is working in secret, and laying
aside the question of good faith, honesty of purpose, or anything
of that sort, it seems to me that some outside agency, and my judg-
ment is that that agency ought to be connected with these commit-
tees, should keep in touch with what is going on down there, and
that the Congress ought not to be dependent absolutely on what
may be reforted to it by the officials and people engaged in the
administration side alone. . .

Senator McLean. Well, Senator, you know the House bill pro-
vides that both the House and Senate committees or any joint com-
mittees shall have access to all these returns at any time.

Senator Jones of New Mexico. Yes; but, Senator, take our
Finance Committee; we can not do this work. I am not an expert
engineer; I am not an expert auditor; nor have I the time to do that
work myself. But this committee ought to have in its employ, in
my ﬂ]udgment:, some such staff, certainly not so large if a continuous
staft, to do the very kind of work which the Couzens committee has
been doing. ‘

I know that it got abroad that there was some friction between
Senator Couzens and Secretary Mellon and that that was the cause
of all this thing. If I am convinced of anything in the world, it
is the fact that this Couzens committee has not allowed prejudice
to enter into its work at all; and not a single member of that com-
mittee, in my judgment, has indulged in any such purpose.

Senator Smimons. Personal controversies.

Senator Jones of New Mexico. Personal controversies. It has
not entered into it. All that has been done has been an honest
attempt to bring out the things which would indicate that some
relief or difference in administration should be adopted.
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Reference was made yesterday to the fact that we had brought
out isolated cases. That is true and yet it is not true. There was
no attempt to bring out isolated cases, but when our investigators
started in they did not know where to look, only at the beginning
being told by some one who had had some intimation that there was
discrimination in a certnin line and a suggestion that the case be
looked into or a suggesiion from a chance remark somewhere else
that another case be looked into. That is why, perhaps, the idea
might be suggested that we treated isolated cases. :

“There was no attempt on the part of the officials and employeos
of the Internal Revenue Bureau to sugest that any discrimination
had taken place at all; and so it was in a sense by chance that we
brought out what we 2id bring out. It is only by reason of bring-
ing out particular cases and showing the discrimination that you*
can reach a conclusion as to whether or not things are moving
along as they shonld move or whether there should be some change.

That changes have been brought about by reason of that work
of the Couzens committee I think is admitted by all, and my judg-
ment is that it is going to result in the saving of millions of dollars
annually in revenue to the Treasury. If this committee had a con-
tinuing agency of that sort I think it would do away, in the first
place, with this demand for general publicity about which we heat
so much. In the second place, it would serve a very useful, and, in
my opinion, an essential purpose in aiding. this committee and in
help to the Internal Revenue Bureau itself. I am assuming good
faith on the part of everybody, but it is quite apparent here that
we have not got that detailed supervision in the Treasury Depart-
ment. Each official must rely upon the officials underrzim. As-
suming that you have got any one in the Treasury Department
having general supervision, that can not mean much when these
cases are settled and adjusted by the thousands, solely by the author-
itiy, in fact, by the work,.in fact, of the underpaid officials or em-
ployees of the bureau. : ‘

nator McLeaN. Would you have this committee compesed of
Members of Congress or an outside body ¢
Senator Jones of New Mexico. I would have this committee com-
Egsed of experts, and I want to say that that committee ought to
made up in such fashion that it can not be said that it is a
whitewashing committee or anything of that sort; not to be sub-
ject to any such criticism as that.

As to recommendations for legislation, this committee and the
Congress up to date, up to the work of this Couzens committee,
has had to rely solely upon recommendations which came from the
Secretary of the Treasurfv. I submit that that is not a proper
basis for the framing of legislation. You see only one side of it.
Now, understand me; I am not impugning bad faith to anybody,
but the system is wrong, in my judgment. There are many details
to_this plan, but whatever we may do, in my judgment, about
rules and regulations, unless this committee has an agency on the
job all the time to see what is going on down there, we will not
get very far, We become mere rubber stamps in a sense and we
ought not to be such. - , ‘
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. The CHairmMaN. Senator, I think your statement is a little too
broad. I know that great changes in the administrative features
of this bill have been brought about by Chairman Green, of the
Ways and Means Committee, and myself as chairman of the Finance
Committee, referring letters received from taxpayers to the de-
partment and asking as to whether in their opinion the recommenda-
tions are proper and would assist the department if adopted into
law. X simply say that I thought your statement was a little too
broad whepe you said there was no one but the Secretary of the
Treasury to submit to this committee suggestions for changes in
the law. I do know that these things have been brought to the
attention of the committee. Many of them have been turned down
and a great many of them have been incorporated.

' Senator JoNEs of New Mexico. But those suggestions on the out-
side came from people who have just seen the bad working of
the law here or there. It is an isolated case. After all, what do
we do now when such a criticism comes to us? We refer it to the
Secretary of the Treasury. - e :

-~ Senator McLEaN. It it your idea to have what we have in the
States, a tax commissioner or a tax commission?

. - Senator JoNEs of New Mexico. -Something of that sort, Senator, to
represent the taxpayer as well as the collecting agency; in the main,
of course, to furnish information to this committee. .

Senator Courtis. And to the Ways and Means Committee ?

. - Senator Jones of New Mexico. And to the Ways and Means Com-
mittee of the House. : .

. Senator REep of Pennsylvania. Would that tax commission be com
posed of Senators and Congressmen ? : '
- Senator Jonesof New Mexico. I should say no. ‘That body should
be under the jurisdiction of these committees, arid they keep at work
and make their reports to the Ways and Means Committee and to
this committee, so that we may know what is going on.
SeTh&gnAnumN. Appointed by the President and confirmed by the

na Lo - :

Senator Jones of New Mexico. No, sir; I would have them ap-
pointed by these committees. : : o

The CaarMan. I wanted to know your views on that.

Senator JonNEs of New Mexico. No; I want an independent body,
something selected wholly separate from any influence; and, under-
stand me, I do not mean to say that bacl influence would be exerted,
bzt we want it to be an independent concern so there will be no
feeling of hesitancy in looking at things and reﬁorting. We want
an agency under our jurisdiction so we know what is going on.

- Senator Reep of Pennsylvania. Senator, have we any more right
to require that than the Foreign Relations Committee would have to
establish such a committee to inspect the State Department and the
Military . Affairs Committee to appoint a committee to inspect the
War Department ? , . : :

. Senator Jones of New Mexico. I thirk not, and let me go a little
futher now. I think that the Appropriations Committee ought to
have a similar agency. . _

The CHAIRMAN, V!;e have a budget, you know, to do that.

Senator Jones of New Mexico. I know and that helps some.
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The CrammaN. I think that it has helped a great deal. .

Senator JonEes of New Mexico, Every session of Congress we are
changing. ‘ .

Senator Srmmoxns. The Budget has relation to the appropriation
of money. : ' :

The CHARMAN. That is what the Senator is speaking about now.

Senator McLEAN. Senator Jones, in the States these commissions
are, so far as I know, nominated by the governor and confirmed by
the general assembly. Would you not be more apt to get something
permanent in that way than to subject these appointments to the
changing personnel of the two committees? .

The CrzairMaN. I do not think you will. I think you would get
men then that would work directly in connection with the Treasury
while if you had men representing the two committees, you wounld
have men seeking information for the committees.

Senator Jonks of New Mexico. Absolutely that is my thought,
and I agree with the Senator that there is a good deal that can be
accomplished by experts by suiggestions of changes of policy in the
departments. The only trouble with our suﬁgestions now is that
we send them in and we do not know anything about them; we
have nothing but a letter from a constituent or somebody in the
department. We submit them and the Secretary runs them down
and says, “ We have referred them to the chief and there is no use
changing them.” The thing for us to do if they have their experts
is to simply authorize those experts to secure certain information
as to practice.

Senator McLrax. We do that now whenever we revise the law.

Senator Curtis, We do it once about every two or three years.

Senator McLEeaN. Do we not heve such a claim? .

- Senator Jones of New Mexico. No.

Senator McLean. We ought to.

Senator Jones of New Mexico. I think so, Senator.

hS%nﬁtor Curtis. We can fight that out when we come to consider
the bill.

Senator Jones of New Mexico. Understand me, I am not putting
this thing forward any further than to bring it to the attention of
this committee. I am going to advocate something of that sort on
the floor of the Senate if the committee does not take it up here.

Senator Reep of Pennsylvania. Ave you going to limit your ad-
vocacy to this one department and this one committee or to each of
the executive departments, Senator?

Senator JonEs of New Mexico. Inasmuch as this is a finance com-
mittee and we have to do only with one department, I think it ought
to be confined to the work of this committee. -

Senator Reep of Pennsylvania. I should expect the Committee on
Agriculture to want to have its commission.

* Senator Jonks of New Mexico. Senator, to be perfectly frank, I
think that the Congress should have some agency which should go
into every branch and department of this Government and know
itself, through its own agency, what is going on. I do not believe
in the Agricultural Department being turned loose to simply ask for
all‘)proprmtions of so much and we have to depend on the statement
there as to how much they need, what work ought to be done, and
everything of that sort. We have had under our rules committees
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on expenditures in every one of the departments for a time. They
did not do anything. The reason they did not do anything was
that they had no means whereby they could do any work. We, as
Members of the Senate, can not do it. We have not the time nor
the technical skill to go into various branches of the Government
service and ferret out a situation so as to make suggestions as to
what changes should be made. I am not an expert accountant or an
expert engineer, and I know nothing about this, but I say that this
committee, so far as finance is concerned, ought to have under its
control some agency which it can send in there and find out what is
going on and what changes ought to be made. :

Sénator Reep of Pennsylvania. I am not impressed with the sug-
gestion that the Budget officer fulfills that function with appropri-
ations. It seems to me he represents the Executive exclusively, and
he does not reg:esent the Congress, but he actually represents an
abdication by Congress of a large part of its power. -

' The CrairMaN. But he gives the reasons for every appropria-
tion asked for, and he holds hearings for every department and every
bureau, and those reasons are transferred, if there is any increase or
decrease in an appropriation, to the Appropriations Committee.

- Senator JonNEs of New Mexico. But it must be admitted that that
Budget officer gets his only information from the people who are
spending the money, and we know the tendency on the part of every
bureau and division of this Government is to expand.

The Crairman. Senator Jones, if you will go to the dopartments
you will find out that every one of them will tell you immediately that
General Lord has not given them what they asked for, that he is.
cutting the very life out of the service, and that he does not comply
with the reguests made, and I know. personally that to be the case.

Senator Couzens. May I make a statement, Mr. Chairman?

The CHAIRMAN. Yes, ‘

Senator Couzens. It seems perfectly apparent to me, and I think
it is to the members of the committee, that there has been a wide
difference of opinion on many subjects between Mr. Manson and Mr.,
Gregg, no doubt legitimate differences of opinion as to methods of
administration, as to the statutes themselves, and as to the rules
and regulations issued under the statutes; and T submit that if you
are to go on the way you have been goinﬁ that all your advice, all
your suggestions are ex parte, that you have only one side of all
of these 1ssues. No one with an independent mind, outside of the
Treasury, has any right to come here and make recommendations or
suﬁgestions as to the statutes, as to the rules and regulations pub-
lished under the statutes, as to how these laws apply.

Mr. Gregg is here to-day and he may be gone to-morrow. When
our committee first started we had Solicitor Hartson, a ve? com-

etent and able solicitor, who appeared to represent the bureau.
¥Ie resigned. Mr. Gregg comes in his}})lace and he has his views and
they are not in accordance with Mr. Hartson’s all the way down the
line, But, in any event, this committee gets nothing else but ex
parte views as to the a{:plication of the law and a natural tendency
to defend, and properly so, every act of the Bureau of Internal
Revenue. No matter what anybody else’s opinion may be, no matter
what anybody else’s observations may be, there they are, and prop-
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erly so, to defend the conduct of the bureau. Now, this committee
has no opportunity to get any other evidence or testimony on the
opposite side. We have no opportunity to learn whether there is
any different viewpoint. o

%he Senators themselves, as Senator Jones has properly pointed
out, are not expert engineers; they are not expert accountants; so
when you want expert opinion or expert evidence you get it all ex

arte. :
P The other side—and there are two sides—is never brought before
this committee. '

It seems to me that the intent of the act in section 257 was some-
thing along the lines as Senator Jones has mentioned, because it
specifically says that the Committee on Ways and Means of the

ouse of Representatives, the Committee on Finance of the Senate,
or special committee of the Senate or House, shall have the right
to call on the Secretarg of the Treasury for and it shall be his duty
to furnish any data of any character contained in or shown by the
returns of any of them that may be required by the committee, and
that any such committee shall have the right, acting divectly as a
committee or by and through such examiners or agents. Now, I
do not understand that either of these committees has appointed
agents or examiners. L

Senator ErnsT. What are you reading from?

Senator Couzens. Section 257. I do not understand that either
of these committees has ever availed itself of the right under the
law to appoint examiners or agents. o

The Caamman. Do gou not think that covers just exactly what
Senator Jones desires if the committee acts? :

Senator Couzens. I think that is probably true, but they do not
act. If they have no disposition to act they do not want to act;
you can not make them act. I believe the Congress should make it
mandatory for these committees to act. :

Senator Reep of Pennsylvania. Have we not the same question
with every executive d?f)artment, Senator? . :

Senator Couzens. I do not think so, because in every other execu-
tive department the records are open. I am not here advocatin,
publicity of returns; I am not here advocating the throwing open o
all individual records of each taxpayer, but I. submit that there is
not another department in which you or any citizen can not go and
ask to see the records. .

The Senator from Pennsylvania, Mr. Reed, properly intimated
that we should have a like committee for the State g)epartment. I
can go to the State Department and get the Secretary to show me
things within the law. I can go to the Department of the Interior,
the Department of Agriculture, and find out anything I want to.
Any citizen can. But you can not do that with the Internal Revenue
Bureau. There are billions and billions of dollars collected and
millions and :millions of accounts settled, all of which are secret, and
when I say that I do not attach any bad motive to the secrecy part
of it. I say it is humanly impossible for the Commissioner of In-
ternal Revenue to know how six or seven million tax accounts are
settled each year., I think section B of this act that I just read
requiring the commissioner to prepare and make public the lists is
perfectly ridiculous.
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Senator HarrisoN. Read that again where we have the right to

appoint an examiner. ‘
ator Couzens. It is in section 257 of the act now in force.

Seriator Curris. It is in the new bill, is it not? '

Senator Harrrson. It is not repealeé?

Senator Couzens. No. He says both of these committees shall
have the right to call on the Secretary of the Treasury for and it
shall be his duty to furnish any data of any character contained
in or shown by the returns, or any of them, that may be required
by the committee, and any such committee shall have the right,
acting directly as 8 committee or by and through such examiners
or agents as it may designate or appoint, to ingpect all or any of the
returns at such times and in such manner as it may determine.

Senator Harrison. All that would be necessary, then, would be
for us to get an appropriation and have this committee appoint one.

Senator Couzexns. I thiiik thas is true, but I think we ought to

*

go further than that. -

Senator Harrison. If we do that, that would take care of a part
of the situation. .

Senator Couzens., Yes. I differ somewhat with Senator Jones. I
really believe that each of these committees, both the Ways and
Means Committee of the House and the Finance Committee of the
Senate, should appoint a workable:committee of four or five from
each ccmmittee who would act jointly in selecting these examiners
and these experts to do the job. There is no necessity for both com-
mittees doing it. 4

The CmairMaN. Senator, the House amendment I think even
strengthons the situation in pamgraéh 2. This is what they have
added: “Any such committee shall have the right, acting directly
as & committee or by or through such examiners or agents as it maly;'
designate or appoint, to inspect any or all of the returns at suc
times and in such manner as it may determine,” which is what
Senator Jones has already stated.

Senator HarrisoN. But we have never exercised that power.

Senator Couzens. I believe it should .be mandatory. I submit
that since 1913 billions and billions of dollars have been collected
from the taxpayers of this country and until we started in 1924
there has never been an examination by Congress or by any com-
mittee of Congress under this statute. No one has known in the
collection of all of these billions of dollars whether they have been

uitably collected, whether the law has been ‘equitably applied,
whether the taxg:yers have been treated with uniformity. I do not
charge that anybody intentionally did anything wrong; I say that
the department has had a terrific task, but 1 still contend that for
years 1t has been in the most chaotic, disorganized, and inefficient
condition that it was humanly possible to conyeive. ' ,

Senator Reep of Pennsylvania. Have you looked at the plan pro-
vided in section 1203, page 821, of the House bill for a joint commis-
sion on taxation? - - : '= _

Senator Couzens. Oh, yes. ‘ ‘

- Senator Reep of Pennsylvania. Is not that substantially the sort
of commission or investigating body that you have in mind?
. Senator CurTis. Read 1t. T :
A
A
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. Senator Reep of Pennsylvania. There we would have the majority
representation by the appointees of Congress and five members rep-
resenting the general public. B

The Crammman, This is another thing that is in: the bill suggested
by Senator Jones. : .

- Senator Couzens, My opinion in reading that over, and I have
not read it in the bill particularly, but I saw it in the press, is that
this accomplishes nothing except perhaps the simplification of the
law. In other words, I see no reason for having five members of the
public. There is no reason for five members of the public going into
the records and this, as I understand it, does not provide that you
mg,ly go and investigate and study individual returns.

he Caamrman. But section 257 does, Senator.

Senator Curtis. I think the Senator from Michigan makes a good
sug%gstion, that the Senate appoint a subcommittee of three and
the House a subcommittee of t hree and they be authorized to select
engineers and accountants and’keep advised as to the situation and
also suggest amendments and changes for the department that will
. simplify and make uniform their work.

e Crairman.” All we svould have to do would be to strike out
on page 111 three words/./ “have the right.” Then the paragraph

would read: .

Any such committee sha}/, acting directly as a committee or by or through
such examineérs or agents/as it mey designate or appoint, inspect any or all
of the returng at such tiraes and in such manner as it may determine.

Then it would be yhandatory. :

. Senator Couzens./ Then this committee should ask for appropria-
tions because the vey'y absurd suggestion of $23,000 given with which
to do the job is sl.:;fited.' Of course, that is ridiculous. This should
be a continuing body. You may not need immediately more than
three or four persons, but appropriations should be provided.

The CHAIRMAN. If this law is passed then the Budget would
recommend immediately an appropriation to cover it. S
. Senator Cougens. The comamittee ought to request an appropria-

tion the same as the department does. _
tllThe Cmsm/ 1aN. If the law is passed it will automatically go to

em. . B . .
Senator Himmsox.,You have ‘a majority of the Appropriations
Committee on this Finance Committee, ~ ‘

Senator Covzens. Everyone knows that thero is no sanity: to that
Provision of the luw requiring the commissioner to publish those

ists of taxpayers. That has resulted in the most absurd condition
and it really makes the situation worse than it is.

The Crpamrman, Just in order that I may understand your posi-
tion, if we take out the words “ have the right ” and make it manda-
tory, and an appropriation is made for this, is that what you desire?

nator Couzens, Yes. : ~ _

‘Senator Srmmowns, It seems cloar to me that the authority to ap-
point such & committee as Senatcr Jones has suggested and as Senator
Couzens has su%gested is given in the act as it now exists. It may re-
quire some little amendment such as you indicate, but that is an
exercise of Kower for this committee. We are consuming time in
discusting that when we ought to be working on this bill.
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- The CHammaN. I thought- Senator Cbuzens desired to make a
statement I do not want to consume any mors time: than is
necessary ,,

Senator Srumons. I think we understand this matter.

Senator McLean. Outside of the salaries of these three or more
expere%e t’hat may be chosen, Sena.tors Couzens, what would the ex-

-Senator Couzmm. 1 see no other expense There is 1lenty of
oﬂice room here, and I know of no other expense.

Senator McLeaN. They would not. have to employ additional
hel to any extent§ -

enator Couzens. :No. You mlght Leve to have three or four
examiners and three or four stenographers. . .
. The Cramman. They would not be constant. = -

- Senator Couzens. I think they should be because nobody compre-
hends the task. We have had a staff down there and we have not
onywhere near covered the ground.

g he CuamMan. You have tried to cover ground clear back to the
rst act.

. Senator Hamrison. If you apgomt two examiners, do you "not
thmk at least the nnnont should have the privilege of appoxntlng
one of those examiners and the majority the other?

Senator Couzens. That is a matter for you to settle, I think both
parties should be represented, but it is perfectly absurd to think
that the job can be done with any two or three persons workmg
intermittently, The task is too great. .

- Senator McLraN. You said that $25,000 ‘would not begm to cover
*the expense,

Senator Couzm:s. No; not as provxded in this act. :

Senator ‘MoLxaw:. Probably $25,000 would nearly cover the
salaries of the three, em .

. Senator  CouzeNs. t probably would, but have you in mmd
that the service would be continuous? .

Senstor MoLzaxn, Woll, $25,000 a year. .

Senator Couzens, That is probably true. Of course, there would
be some clerical help necessary. Roughly speaking, $50,000 a year
would cover the ground with the power, of course, to call upon the
department for cettain information. :

he Craieman. In my o inion $2a000 would .not begin to be
sufficient. It would more an like ely take $150,000 to' $200,000 a
year. I mean to do it right.

-Senator Jongs, It should either be done mght or not be done at all.

The Caamman. That is what I have just stated.

Senator Couzens. You can not make this examination too exten-
?ve. I mean in the interest of proper legs.slatxon and equity between

axpayers, -

enator REep of Pennsylvama Then Mr. Chalrman, we ought
to enlarge that paragraph at the bottom of page 110 so as to au-
thorizé & subcommittee..

The Cuamman. We can do that when we reach that paragraph
If Senator-Couzens is through——

Senator Covzens. I do not want to be on record at this time. as
saying that that is all we need in the way of proper accessibility of
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records. ' I think theve is a grave misunderstanding, rot.only be-
tween Members of Congress but between Congress and the public and
the departments as to what is meant -by publicity.of records, I
think that Congress and everyone have gotten very much' confused
by a discussion of publicity of records. It i$ not publicity of records
we need; it is accessibility of records, and if these records were ac-
cessible to proper committees of Congress, I doubt if there. would be
much need for anything further; but we talk about publicity, and
it is not publicity we want, it is accessibility,. -~ - . :
~ Senator Reep of Pennsylvania. Senator Couzens, in your opinion,
has the publication of these lists with the amounts of tax paid been
of any assistance to the Government? S

Senator Couzens. I think not. I think it has resulted in an
absurdity. » : . s
- - Senator Harrison. 1t has gratified the curiosity of a lot of people.

Senator Couzens. There is no necessity of that. It has not
accomplished anything for Congress or the taxpayers or the Treas-
ury Department. _— e '

Senator SrMmons, I think we can say this, that it has not accom-
plished anything comparable to what will be accomplished through
this investigation that you are proposing now.

The CuairmaN. That is in the bill, :

Senator CouzeNs. There is a large mass of the public that are
wholly dissatisfied and discontent:? with the way this is operated,
but you do not get that audible part of the public here.

Senator Kine. I do not know that I assent to the conclusions
which have been expressed by all in regard to fpub]icil;y. I think
it has had a wholesome effect, and, speaking for myself, I shall
oppose the striking out of the publicity provision of the law.

enator SiMmoNs. I did not mean to say that it has not had a
wholesome effect. I think it has. I think it has increased the
amount of revenue we have collected, but I think we have reached
the marrow of the matter and we have accomplished greater prac-
tical results through this commission or this committee of experts
at their command than we do through the present method of pub-
lishing tax returns.

Senator Couzens. What I meant to say in response to Senator
Reed was not that the agitation had not done good; I believe it hasj
but as an immediate result, so far as the administration of the
Treasury De‘i)artment or the revenue act are concerned, I do not
think it has done any good unless it has been throu%lh the agitation
in bringing Con%ress to understand that we have to have some more
&ractical way of securing information in the Buresu of Internal

evenue,

The Cuamman. If we make this mandatory in the House pro-
vision I think we have that.

Senator Jones of New Mexico. I want to make this further sug-
gestion, that the minority ought to have its own representation upon
any such commission.

'The CramrMan. I can not conceive of any committee appointed by
any chairman of the Finance Committee of the Senate or any chair-
man of the Ways and Means Committee of the House that would
not have such represcntation.

79044—20——16
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- Senator Jonze of New Mexico. I think that is true of the present
committens'as constituted. : . . coo
Senator Reep of Pennsylvania. That is a matter of course, Sen-
ator, a8 it would be if you were doing the appointing. .
~ Senator Kine. T =would like to ask Mr. Gregg and Mr. Nash, so
they will have it before them, to look into the question of the right of
‘the Government to appexl where the decision is adverse to the Gov-
-ernnient in some of these tsx casesby somesubordinate organizations,
because in many of these cases satisfactory conclusion is reached by
4he taxpayer and the commissioner and yet in many of the cases the
-decision may be wrong. It may be adverse to the Government and I
think there should be some way by which that may be reviewed by
‘the tax people. - :

The CaairmaN. Senator Couzens, we thank l{vou for your presenta-
';glon bqilld the committee will now proceed with the consideration of
‘the bill. : :

. {The committee there gn, at 11.30 o’clock a. m., closed its hear-
ings on the report of the Select Committee Investigating the Bureau
of Internal Revenue, and proceeded to the consideration of the bill.)
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