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REVENUE ACT OF 1926

ItONDAY9 TANUA31LY 4, X926

UNIED STATES SENATE,
COMMITTEE ON FINANCE

Washington, b. 0.
The committee met in Room 310, Senate Office Buildin, at 10

o'clock a. m., pursuant to call of the chairman, Senator Reed Smoot
(chairman) residing.

Present: Snators Smoot (chairman) McLean, Curtis, Watson,
Reed Of Pennsylvania, Ernst Stanfid, Wadsworth, McKinley,
Shortridge, Simmons, Jones oi New Mexico, Harrison, King, and
George.I

Present also: The Secretary of the Treasury (Mr. Mellon) and the
Undersecretary (Mr. Winston).

The CAimmAN. The committee will come to order. I desire to
say to the members of the committee that the Secretary of the
Treasury, Mr. Mellon, is here. I requested that he appear this
morning and make a statement on the bill as it is now before the
committee and as it passed the House. I have not indicated to the
Secretary any particular line other than to say that whatever. he
thinks is of iportance in te bill for this committee to hear his
explanation of, we will give him ample time to make a statement.

Now, Mr. Secretary, we will be very glad to hear you. You may
either stand or sit, just as you desire.

Secretary MELON. From where I was sitting I could not see all
of . the members, and perhaps I better stand.

STATEMENT OF HON. ANDREW W. MELLON, SECRETARY OF
THE TREASURY

Secretary MELLON. I do not have any prepared statement. The
Treasury recommendations were given to the Ways and Means
Committee, and the House bill, which is before you, does not vary to
any important extent generally from any of the recommendations
made, excepting in two particulars; and they are (1) as to the exemp-
tions and (2) the estate tax.

As you gentlemen know, the Treasury's recommendation was for
the entire elimination of the Federal estate and inheritance tax
features. As to the surtax, the Treasury's recommendation was to
limit the maximum rate of 20 per cent to the $150,000 income, while
the Ways and Means Committee of the House fixed the limit on 'the
$100,000 bracket. • 1

The line of rise in rates from the beginning is uniform. The prin-
ciple in fixing a line of rates is, of course, to fix the maximum and then

1
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to make a uniform schedule up to that maximum. That has been
done in the House bill that is before you, rated up to $100,000, and
then above that-

Senator SIMMoNs (interposing). Mr. Mellon, let me ask you forinformation right at .th~t point. Y.u s~y the principle in fixing a
lines of rates is to tak a maimum nd& tha1ne make the other rates
uniform. How can you well make them uniform in any graduated
scale where you jump to $2,000, and then jump to $4,000, and finally

qump.to $10,000, and adding each time only ,pg cent; how can thatD)equite uniform? . .... ..

Secretary MELWoN.It is in general a uniform line. Of course it is
not practicable to make an exact uniform variation in the steps,
but the line followed is'a uniform line from the lower surtax rates up
to the 20 per cent maximum. That is, on the percentage of the total
income tax. 0

Senator REED" of Pennsylvania. Are you satisfied ith the scaling
of the ourtaxesI ' 1

Secretary MiLLO rN. yes; I think it is a logigal scaling. ui6 to themnaximui. . ... .
* Senator REED of Pennsylvania. I was contrasting them With the

scaling, of the 1017 law, where the surtax went up so high as 63 per
cent, if I remember correctly, and there at $ 00,00 ofincome the
surtax was only 17 per cent.
. Secretary Mimuox. I think if you take the 1918 basis that from

that you can see just how this scliedule a pplies. There is a .question
about some of the intermediate rates. These rates in this bill were
a1 fixed by the Ways and Means Committee of the House of Rep-
resentatives.

Senator REE. of Pennsylvania. That is what I mean. The Treas-
ury did not recommend this scale 6f surtaxes.

Secretary MELLo0i. Oh, no. We just gave in a general way the
idea that the maximum rate should be fixed' and 'then that the rates
should be scaled up to that maximum. And the rates as adjusted
by the Ways and Meis Committee of the House of Representatives
are in the bill that is before you, but those were not given by the
Treasury Department at all.

Senator Simoss. What: you suggested was a 20 per cent maxi-
mum, to be reached at an income of $150,000.

Secretary MELLON. Exactly.
The' 4I-iA1AN. You have not spoken of the effect that the

increase of earned income from $10 000 to $20,000 that the 25 per
cent reduction has on the early brackets.

Secretary MElloN. As to the early brackets-well, in fact all
the way through there is the benefit of the earned income provision,
which applies to a very large percentage, to 60 per cent to 80 per
cent of the incomes through these intermeiate brackets.

Senator HAtiusoN. Mr. Secretary, in view bf what the House has
done-and it has fixed the maximum of 20 per cent at an income
f $100,000, I believe.
Secretary MELLON. Yes.
Senator HAum1sor. Do you still insist on the wisdom of your

suggestion of making the 20 per cent apply to incomes of $150,000?
Secretary MELLON. It is a question of amount of revenue to be

secure&t. A large number of taxpayers come in, say, from $30,000
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to $60,000 or $70,000, and in order not to make too great a deficiency
in revenue it is necessary to have the rates follow up to some point,
and the difference is not so very great between running up to the
$100,000 limit and to the $150,000 limit.

Senator SIMMONS. The income derived would be very little larger
by stopping at $100,000.

Secretary MELLON. Quite a little larger. And, you must remem-
ber, there was a large amount of revenue lost through some reduc-
tions in other matters, such as in automobile tax. They found it
necessary to keep their rates intact or to follow up through the line.

The rHAIRMAN, Have you come to any definite decision as to the
amount of reduction it would be safe to make?

Secretary MELLON. On the whole, do you mean?
The CHARMAN. Yes.
Secretary MELLON. I think in the matter of reduction that we

should not go beyond $330,000,000.
Senator &G. Is that based on the Budget recommendation?
Secretary MELLON. Yes; on all our estimates, the Budget esti-

mates and the T reasury estimates.
Senator SIMMoNs. Mr. Mellon, you say we should not go beyond

$380,000,000 by way of reduction-
Secretary MViELLZN. No; $330,000,000.
Senator SimmONS. That is what the House ut it at?
Secretary MELLON. Yes. The estimates of the Treasury Depart-

ment gave a margin of $250,000,000. But the House of Representa-
tives went beyond that, to the extent of $330,000,000.

Senator SIMMONS. That contemplates a sinking fund of how muchV
Secretary MELLON. Of about $310,000,000.
The CHAIRMAN. Of 2Y2 per c '. _
Senator SIMMONS. Did you say it contemplated a sinking fund of

$310,000,000?
Secretary MNELLON. Yes, sir.
Senator SIMMONS. Upon $10,000,000,000, is it not?
Secretary, MELLON. Yes; upon $10,000,000,000-it is practically

one-half of the total indebtedness.
Senator SIMMONS. One-half of the total bonded indebtedness
Secretary MELLoN. Yes.
Senator SimmoNs. You said something awhile ago about earned

income. Every taxpayer gets some benefit from the differentiation
in favor of earned income, docs he not?

Secretary MELLON. No; but about 80 per cent of the taxpayers
do get some benefit from it.

Senator MoLEAN. What was the 1924 surplus?
Senator KING. It was a little over $300,000,000, was it not?
Undersecretary WINSTON. No; it was $505,000,000. That was the

1924 surplus.
Senator SIMMONS. How much was that?
Undersecretary WINSTON. $505,000,000.
Senator KING. Oh, I was mistaken as to the year. I had in mind

the year 1925.
Undersecretary WINSTON. The surplus that year was $250,000,000.
Senator KING. And the surplus for 1924 was applied in payment

of some of our bonds, to redeeming some of our bonds, was it not,
Mr. Undersecretary?
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Undersecretary WiNsToN. All surplus has gone automatically into
debt reduction.

Senator MCLEAN. You are speaking of what has been doneI
Secretary MELLON. Yes. The sin king fund is based on one-half

of the total of the oustanding debt. We have in addition repay-
ments on our foreign debt settlements, but they will be small for some
years to come.

Undersecretary WxNsToN. I have here a statement which shows
the public debt retirements and from what they have come. Since
1919 they-

Senator SImmONS (interposing). Pardon me, before you read that.
You say there have been some payments on foreign debt settlements,
but that they are small. They will grow a little larger as the years
go on?

Secretary MELLON. Yes.
Senator SIMMoNs. You will apply that difference?
Secretary MELLON. Yes.
Senator SIMMoNs. That is applied annually to our debt?
Secretary MELLON. Yes.
The CHAIRMAN. The law requires that.
Senator SIMMONS. I understand that. But I wanted to know

about the situation. Annually, Mr. Secretary, you apply what you
receive from foreign debt settlements to the public debt of the Unted
StatesI

Secretary MELLON. Yes.,
Senator SIMMONS. That will take care of the other $10,000,000,000

very well, will it nott
Undersecretary WI.NSTON. It will in 62 years, if the payments are

made.
Senator SHORTRIDOE. Will you gentlemen have the goodness to

speak a little bit louder in order that we at this end of the tablemay hear you. '•The CHAIRMAN. Mr. Mellon, if you will speak a little louder it

will be appreciated by the members of the committee at the other
end of the table.

Secretary MELLON. Very well.
Senator MCLEAN. I should like to have put into the record at this

point that the 1924 surplus was $505,366,000, and that the 1925
surplus was $250,505,000.

The CHARMAN. Now you may give that information, Mr. Secre-

Saeretary MELLON. On the settlements which have been negpo-
tiated-and which are substantially all to be negotiated withthe
exception of the French settlement-and we can not expect in the
early years any large payments, the totals to be received, in round
figures, are as follows:
1926, principal and in- r 1931 ------------- $194, 000, 000

tek9t2 -------------- $174,000, 000 1932- 194, 000, 000
1927 ----------- 175,000,000 1933. 208, 000, 000
1928 --------------- 175,000,000 1934 --------------- 221,000,000
1929 --------------- 178000000 11935 221000 000
1930 --------------- 180,000, 000 12

In the first t0 years the increa is very gradual.
The CHARMAN. An after that it increases annually?
Secretary MELLON. Yes.

I -'
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Senator KINo. The retirement provisions are made for, approxi-
mately, $10,000,000,000. What does the law require by way of
retirement for the residue of our obligations I

Undersecretary WINSTON. That is supposed to be taken care of
by the requirement that we use the proceeds of repayment of foreign
principal in retirement of our debt. That is all it takes care of.

Senator SIMMONS. Mr. Mellon, under what provision of the law
are you now setting aside'this $310 000,000, as a sinking fund?

Secretary MELLON. That is under section 6 (a) of the Victory
Liberty loan act.

Senator REED of Pennsylvania. That provides that the sinking
fund shall consist of 2Y2 per cent upon bonds not floated for the
purpose of foreign governments, plus interest on the retired sinkingfund.

Secretary MELLON. Yes.
Undersecretary WINSTON. If the committee desires I have a

statement of the war debt reduction from various sources, bringing
it down to December 31 1925.
. Senator SIMMONS. I think all information of that sort we can get
should be put in the record. I would like very much if you would
run that statement on foreign payments, too, on up to the 62 years,
that you have given. . I I

Undersecretary WINSTON. It can be done, but that is pretty far
in the future I would suggest.

Secretary MELLON. And from all the best estimates that can be
made at the present time it is not safe to go beyond-

Senator SimMONS (interposing). Why did you, settle upon a sink-
ing fund for one-half of the indebtedness of the United States Gov-
ernment?. Undersecretary WINsTOn. That was the provision made by Con-
gress. It was a statutory provision directing us to do it.

Senator SIMMONS. Does Congress require that in thestatute?
Undersecretary WINSTON. Yes; that is the Victory Liberty loan act.
The O'HAJMAN. It was based upon half of the amount of our

debt, which was about $10,000,000,000, at 2Y per cent. It was
$254,000,000 to be-i with.

Undersecretary WINSTON. I would suggest that that was done
before Mr. Mellon was made Secretary of the Treasury..

Secretary MELLOwN. And in that act Congress contemplated that
the returns of payment from foreign governments would take care
of the other hall.

Senator KING. Assume for the purpose of the question that we
shall fail in that anticipation, then we have no provision for caring
for the residue of the debt of over $10,000,000,000?

Secretary MELLON. No; other than to the extent that the statutory
provision provides.

Undersecretary WINSTON. The sinking fund itself is not limited by
the statute to the $10,000,00,000, and after the $10,000,000,000 has
been retired by the sinking fund, the so-called domestic end of the
debt, then the sinking fund would still operate to retire the other.
But, of course, it woud mean that the retirement would be extended
many years beyond what Congress originally contemplated when
they passed the Victory Liberty loan act.

Senator SIMMONS. Your 2r per cent for one-half of the public
debt is fixing that debt at $20,000,000,000. It would retire $10,-
000,000,000 within 2.5 years.

I
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Secretary MaLLON. I think that is right. That. is the.basis on
which it was calculated.

The CHAXRMAN. As to the 2) per cent retirement provision, it
was thought at the time of the passage of the Victory Liberty loan
act that it would take 31 years aid a fraction at 2H per cent to retire
the amount.

Senator SWMMoNS. I understand, then, that you, Mr. Chairman,
and the Treasury Department disagree?

The CUAIRMAN. Oh, no. You are now talking about $10,000,-
000,000, and I am talking about $13,000,000,000 that was originally
in mind.

Senator SiMMoss. Oh.
Secretary MELLON. Anti we have had reductions that have come

from other sources in addition.
Senator SIMMONs. I was only speaking of $10,000,000,000 of our

indebtedness. You have arbitrarily fixed that amount for which
you will provide a sinking fund under the Victory Liberty loan act,
and the amount of sinking fund prescribed and followed by you
would retire that $10,000,000,000 within 25 years.

Undersecretary WINSTON. That is right.
The CHAIRMAN. If you desire, I willread this provision of the Vic-

tory Liberty loan act.
Senator SImMONS. I do not object at all.
Senator KInG. That is section 6 (a) of the Victory Liberty loan

act as I understand.
he CkAiMAN. Yes. It reads as follows:

CUMULATIVE SINKING FUND

Szc. 6. (a) That there is hereby created in the Treasury a cumulative sinldn
fund for the retirement of bonds and notes issued under the first Liberty bond
act, the second Libert bond act, the third Liberty bond act, the fourth Liberty
bond act, or under this act, and outstanding on July 1, 1920. The sinking fund
and all additions thereto are hereby appropriated for the payment of such bonds
and notes at maturity, or for the redemption of purchase thereof before matur-
ity by the Secretary of the Treasury at such prices and upon such terms and
conditions as he shall prescribe, and shall be available until all such bonds and
notes are retired. The average cost of the bonds and notes purchased shall not
exceed par and aicrued Interest. Bonds and notes purchased, redeemed, or paid
out of the sinking fund shall e canceled awd retired and shall not be reissued.
For the fiscal year beginning July 1, 1920, and for each fiscal year thereafter
until all such bonds and noteti are retired there is hereby appropriated, out of
any money in the Treasury not otherwise appropriated, for the purpose of such
sinking fund, an amount equal to the sum of (1) 2% per cent of the aggre-
gate amount of such bonds and notes outstanding on July 1, 1920, less an amount
equal to the par amount of any obligations of foreign governments held by the
United States on July 1, 1920, and (2) the interest which would have been pay-
able during the fiscal year for which the appropriation is made on the bonds
and notes purchased, redeemed, or paid out of the sinking fund during such year
or in previous years.

The Secretary of the Treasury shall submit to Congress at the beginning of each
regular session a separate annual report of the action taken under the authority
contained in this section.

(b) Sections 38688, 3694, 3695 and 3696 of the Revised Statutes, and so much
of section 3689 of the Revised Statutes as provides a permanent annual appro-
priation of I per cent of the entire debt of the United States to be set apart
as a sinking fund, are hereby repealed.

Senator HARRISON. Does that period of 25 years date from 1920
or from 1922?

The CHAIRMAN. From July 1, 1920.
Senator HARRISON. So we have 20 years now to runV
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I'le C14WRHAN. It will be six years on July 1, 1926, since it began.

Sirnator ING. Regardless of any statutory provision, the reasury
recommendations contemplate that there shall be enough revenue
r6ied to meet the demands of the sinking fund as provided in section 6
(a) ()f the Victory Liberty loan act and no more.

Secretary MELLON. Well, there are--
Senstor KING (continuing). If you will pardon me for a moment.

Of couzse I do not mean by my question to exclude whatever we
might rectiv from fqreign sources, but by way of taxation you have
only provided in your recommendation for a sufficient amount to
meet the requirements of the sinking fund.

Secretary MELLON. Exactly.
Senator KING. And that amounts to $250,000,000.
Secretary MELLON. It amounts to $306,000,000 on account of a

secondary credit.' That is, interest on bonds that have been retired.
The CHUIRWAAN. The original amount was $384,000,000, but

$253,000,000 is the correct amount, and the balance is interest on
bonds which have been retired from a sinking fund.

Senator REED of Pennsylvania. If the revenue is reduced by
$330,000,000 that contemplates no amount for bond retirement except
the sinking fund and what we may get in from foreign governments.

Secretary MELLON. Yes.
Senator WADswoRm. Would the aggregate of that be about

$500,000,000 a year?
S cretary MELLON. It would be well up to $500,000,000 in the

coming year.
Senator WADSWORTH. That is approximately the annual reduction.
Secretary MELLON. Yes.
Senator SIMmoNs. .I did not understand exactly what you said.
Secretary MELLON. That is, that this statutory requirement of

sinking fund plus our expected receipts from the foreign-government
settlements will provide approximately $500,000,000 debt retirement.

Senator SIMMONS. That is, for application to tho whole indebted-
ness of the United States?

Secretary MELLON. Yes.
Senator StaMeNS. You are not proposing, then, to apply any money

coming into the Treasury through taxation of the people to retire-
ment of this debt, except that part which is et aside as sinking fund
under this a4t?

Secretary MELLON. 'That which is set aside as sinking fund plus
any receipts from foreign governments.

senator SmaMoNs. I understand that.
Undersecretary WINSTON. Of course, I might explain if a surplus

exists it would automatically go into debt reduction. but this 'bill,
considering the amount of loss of revenue involved, will not leave
any surplus to go into debt reduction.

Senator SIMMONS. I do not know, Mr. Winston, so much about
that; and I do not know that the Treasury knows so much about that
so far in advance. it may have some idea of it for the next six
months, but our estimates from the Treasury Department have been
of such varied character that I think it is quite reasonable for us to
suppose that you may make a mistake about that so far as estimates
are concerned, as well as any layman. You have made a good many
mistakes in your prognostications about what the surplus would be.

7m044-26---2
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Secretary ME 'LLN. You can scarcely characterize them as mis-
takes, I might suggest.

Senator SIMMONS. Well, the are misestimates.
Undersecretary WINSTON. That is a big item. We have gone into

that, and that is a realization of capital assets. I think the change in
railroaA receipts was the biggest item of this estimate. Those rail-
road receipts meant that instead of spending money on the railroads,
which the director general cut off, we commenced getting money from
loans to railroads. But now those loans have gotten down to where
there will be very little more to collect.

Senator SiMmoNs. Did not you know in advance how much you
were going to collect from the railroadsI

Secretary MELLON. Oh, no; because conditions improved.
Senator SIMoNs. Did not that indebtedness become due at a cer-

tain time V
Undersecretary WINSTON. Oh, yes; but the railroads paid in ad-

vance of the due date. The indebtedness by the railroads was pay-
able on or before certain times.

Secretary MELIA)N. You must remember that money conditions in
the market changed, so that the Director General of Railroads realized
on securities which we could not have realized on before, and therefore
that resulted in a return of funds to the Treasury that could not have
been anticipated. But, as. Mr. Winston says, we have now pretty
well exhausted any expectations from that source, because there is
only a small amount remaining to be paid.

Senator SIMMONS. Let me ask you a question right there: When
will the first Liberty bonds become payable, I mean at the option of
the Government?

Undersecretary WNSTON. In 1928-
Senator REED of Pennsylvania (interposing). Oh, no; he said at

the option of the Government.
Senator SIMMONS. Do not some of them come due in 1927?
Undersecretary WiNsToN. Oh, at the option of the Government

you added. Yes; they do.
The CHAIRMAN. I should like to have you put in our record et this

point the amount of Liberty bonds outstanding and when they fall due.
Senator SiMMogs. Yes; all of them.
Undersecretary WINSTON. All right. They are as follows.

Title When redeemable or payable

First Liberay loan:
33 per vent bonds of 190-1947 .......... Redeemable on or after June 15, 1932; payable Iume 16,

1947.
Convertible 4 per cent bonds of 1932-1947. Do.
Convertible 4M per ceit bonds of 1932-1947.. Do.
Second convertible 4JV per cent bonds of Do.

1932-1947.
Second Liberty loan:

4 per cent bonds of 1927-1942 ................. Redeemable onor after Nov. 15, 1927; payable Nov. 15,
1942.

Convertible 44 per cent bonds of 1027-1942.. Do.
Third Liberty loan: 4j per cent bonds of 1928 Payable Sept. 15, 1928.
Fourth Liberty loan: 41 per cent bonds of Redeemable on and after Oct. 15, 1933; payable Oct. 15,

1933-1938. 1938.
Treasury bonds:

4% per cent bonds of 1947-1982 .............. Redeemable on and after Oct. 15, 1947; payable Oct. 15,
1952.

4 per cent bonds otI944-1954 ................. Redeemable on and after Dec. 18, 1944; payable Dec. 15,
1954.
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Secretary MELLON. The biggest problem that the Treasury has is
to meet these third Liberty loan bonds, which do not have a call
date, but which mature in 1928.

Senator WATSON. What is the amount of them?
Undersecretary WINSTON. Nearly three billions of dollars.
Senator SIMMONS. That is a fixed date?
Undersecretary WINSTON. Yes; and the only fixed date bonds that

we have.
Senator SIMMONS. When are they due?
Undersecretary WINSTON. September 15, 1928.
Senator SIMMONS. You mean to say by "fixed date" that they are

absolutely due on that date?
Undersecretary WINSTON. Yes, sir. And I might suggest that it is

a very big obligation to meet.
Senator SIMMOvS. There is no option to extend them longer?
Undersecretary WINSTON. No.
The CHA= AN. The amount issued was $4,175,650,050, but the

amount retired as of June 30, 1925, represents $1,290,272,700, leav-
ing a balance of $2,885,377,350, but some more have been retired
since.

Senator SJ'AmoNs. I have no idea the Government will have any
trouble refunding them.

Undersecretary WINSTON. But we have to have a good market to
refund them in and we have to keep our debt structure in good shape
so that we will have a good market to refund them in. If we cut
down our sinking fund our bonds are less valuable.

Senator R_.cD of Pennsylvania. You are applying your sinking
fund right along to the urchase of third Liberties?

Secretary MELLON. Yes; as we can.
The CHAIIMAN. And you have 'purchased already a total of $1,-

753,176,900.
Senator REED of Pennsylvania. What is the average purchase

price to-day?
Undersecretary WwrSTON. I have not the figures here, but we have

a margin of about $8,000,000 between par and the price we actually
paid for the bonds.

Senator REDD of Pennsylvania. That is, counting all purchases0 up to date? .Undersecretary WINSTON. On purchases under the sinking fund.

Senator REEMD of Pennsylvania. And you have paid above par?
Undersecretary WINSTON. We paid below par, in that our total

aggegate purchases through the fiscal year 1925 were $1,423,000,000
of onds purchased. but the amount we paid for those bonds was
$1,415,000,000.

Senator SIMMONS. So far as the sinking fund is concerned the
amount of sinking fund to amortize a certain sum of indebtedness
depends upon the length of time of maturity. Your sinking furd
you are setting aside isbased upon 25 years' maturity.

Undersecretary WINSTON. That is, from the date of its creation
it was supposed to retire one-half of our debt.

Senator SIMMONS. If you were to estimate the amount of sinking
fund based upon 30 or 40 years' maturity, why, of course, it would
not require such a large sinking fund.

Undersecretary WINSTON. That is quite obvious.

19
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The CO ntxAN. In the next five and a half years the total debt
maturities, to November 30, 1920, we will say, is $6,182,469.286.

Senator WATSON. How much of that is compulsoryI
The CHImRMN. It is all compulsory.
Undersecretary WiNsTiox. I have the exact figures to December 31,

1925.
The CIATIR AN. These are public debt maturities to November,

1930.
Undersecretary WINSTON. That has been changed slightly. It is

$6 034,000,000 as of the 1st of January, 1926.
he CItAIRmAWA. That is on account of payments that have been

made in December.
Undersecretary WINsTON. Yes.
Senator REED Of Pennsylvania. Your present program contemplates

the payment of about $2,500,000,000 during these five years, and the
refunding of bout $3,500,000,000.

Undersecretary WINSTON. It does not go quite that far, because it
is desirable to a[weys have some maturities in every quarter at tax-
payment dates. So a part of these will be rolled over from year to
yer. We should not hav4 any year in which we have not maturities
ooming in.

Senator REED of Pennsylvania. Well I call that refunding. Be-
tween your sinking fund and foreign debt payments you have about
a quarter of a billion dollars a year coming in in the next five years.

Undersecretary WINSTON. Yes.
Senator REED of Pennsylvania. That means that you can redeem

or retire $2,500,000,000 of public debt between now and November
30 1930?

Undersecretary WINSTON. Yes; that is right.
Senator RED of Pennsylvania. And necessarily you will have to

carry over by refunding about $3,500,00,000.
Undersecretary WINSTO.N. Yes, sir.
Senator KiNo. How do you care for your short-time loansI
Undersecretary WrNsTo. By rollhga 17.em over. We had matur-

ing last December $480,000 060, and- we issued new securities of
$450,000,000 maturing the following December.

Senator S,',-vMGE. Is that what you mean by' "rolling over"?
Undersecretary WINSTON. Yes.
Senator WATSON. At the same rate of interest?
Undersecretary WiNSTox. It depends, but on these particular

bonds I believe the rat. Of aerest was--
Senator WATSON (interposing). You spoke of $450,000,000.
Secretary MELLON. The rates paid, of course, depend on market

conditions at the time.
Undersecretary WINSTON. But Senator Watson wanted to know

the particular rates paid on maturing obligations.
Senator WATSON. Yes; what were they in fact at that time?
Undersecretary WINSTON. They were 4 Y per cent interest on

some notes that were maturing, and 3 per cent interest on some
certificates that were maturing.

Senator KING. Without expressing an opinion would it be wise to
fund some of these short-time loans, which must be paid within
the period mentioned by Senator Reed by extending them, gay, 20
years or more, and then apply the sinking fund to the payment of
the bonds as they mature?

10
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Secretary MELLON. That depends upon market conditions, as to
the rate of interest. If there happened to be a period where a low
rate on the longer time could be obtained then that would be good
policy. But in our late meeting of maturities the rates have not
been such that we could put out any long-term securities. We
have in the past two or three years made two issues of long-term
securities.

Undersecretary WINSTON. We sold in December and March of
last year someng over a billion dollars of 4 per cent bonds, I
believe $1,047,000,000- '

Senator KINGo (interposing). Payable whenI
Undersecretary WINSTON. Payable in 1954, but callable in 1944.
Senator KING. Do you have to pay so high a rate of interest as

that for long-term bonds?
Undersecretary WINSTON. We did. They sold just above par.

They have gone upsince, when the whole market went up. They
were about on the market when we sold them.

Senator KING. Does the existing statute authorize the Secretary
of the Treasury to refund these maturing obligations at such rate
or rates of interest as ho pleases?

Undersecretary WINSTON. I think we can not go above 4Y4 per
cent.

Senator KINo. And does the statute fix the maximum period within
which payments shall be made?

Undersecretary WINSTON. No; I do not think they do.
The CAIRMAN. You see, as long as State bonds are selling for

what they are, buyers are not going to pay any very much higher
figure for Government bonds.

Senator KING. Yes; but-
Senator REF.D of Pennsylvania (interposing). The rate must go

over 4% per cent, because Secretary Houston had to pay as high
as 6 per cent on some bonds he issued.

Undersecretary WINSTON. There are three classes of obligations-
bonds, notes, and certificates. The limit of interest applies to the
bonds, but does not apply to the notes nor to the certificates, because
we must pay what the current rate is on them.

Senator KING. I see. Generally speaking, our floating indebted-
ness is about $6,500,000,000.

'The CHAIRMAN. Within the next five years.
Senator REED of Pennsylvania. That includes the third Liberty

loan.
Undersecretary WINSTON. We have our temporary borrowings.

That is, our temporary Treasury certificate . have been as low as
2Y4 per cent, and in carrying over in these temporary borrowings on
Treasury certificates the rate of interest paid generally has been low.
It has been less than if we had funded on a long-time basis.

Senator KING. If you can do that you better handle them the
other way.

Secretary MELLON. Except you have to take care of large maturi-
ties. It is necessary not to have too great an amount coming due
at one time, which might disturb the money market and require a
higher rate of interest.

donator KING. Does not the statement which you have just made
with respect to high rate of interest, or relatively high for long-term

m i [mi
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loans, maturing in 1954 or 1960, contravene the usual prncedure or
usual happenings in continental countries, and in the United States,
where you float loans, the obligation maturing in 20 years or 30 years
or 40 years in the future I

Secretary MELLON. You are speaking of a higher rate of interest
on l4ng-term loans, but that is relative to the short borrowings, which
are at a low rate. The intermediate rates would be still higher. In
other words, for a 5-year, loan we would pay more money than for a
20-year loan I mean, for a loan not redeemable for 20years.

Senatr KRINo. I am surprised at that statement, I must confess.
Senator SIMMONS. Mr. Winston, maybe you have the figures.

Can you tell us how many of the 3 % per cent Liberty bonds that were
issued 'and afterwards made convertible into higher interest-bearing
bonds are still unconverted, still held by purchasers?Undersecretary WiNsToN. There are $1,409,000,000 of first Liberty
osn bonds outstanding; that is, 3% per cent full tax exempt.

Senator SiMMONS. And what was the total issue?
Undersecretary WINSTON (continuing). And $532,000,000 have

been converted into 4 Y per cent bonds.
Senator SIMMoNs. And that means a billion and how many million

dollars?
Undersecretary WINsToN. Taking it roughly, the three-quarters

are still where they were and the one-quarter has been converted.
Senator SiMMONS. That is because those bonds were totally exempt

from taxation.
Undersecretary WINSTON. Yes.
Senator SIMMONS. And the other bonds are subject to a surtax?
Undersecretary WINSTON. That is correct.
Senator SiMMoNs. Mr. Mellon, what reason is there why that

surtax on the income from those 42 and 4 V Liberty bonds should
continue?

Secretary MELLON. Why it should continue, did you ask?
Senator SIMMONS. Yes: why it should not be repealed.
Secretary MELLON. Do you mean that they should be made free

of tax?
Senator SIMMONS. They are taxable now.
Secretary MELLON. They are free of a normal tax.
Senator Sm:impNs. I know, but I am talking about the surtax.

There is a s;ueiax imposed upon all these Liberty bonds, except the
first issue of 32 per cent, and we gave to the holders of those 3V
per cent bonds the privilege of conver ing them into the higher
interest-bearing bonds.

Secretary MELLON. Yes.
Senator SIMMONS. But it turns out that only about one-fourth of

the holders of those bonds have availed themselves of that privilege.
Secretary MELLON. Yes.
Senator SIM.MONS. And Mr. Winston says that is because the one

is subject to a tax and the other is not subject to a tax, and I think
that is the reason and I am asking you why because I have never
known exactly why, we put a surtax on the income from those
bonds? It makes a very anomalous situation.

Undersecretary WINSTON. The mistake we made was that we ever
issued any bonds that were tax exempt and lost control of the situation.
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Senator SIMMONS. Oh, that has been the law from time immemorial
in this country 3o far as tax-exempt bonds are concerned. This is
the first time the Government, , so tar as I: know,. ever taxed income
from its own bonds. No State is doing it, and the Government is
not doing it except as to the second, third, and fourth issues of
Liberty bonds.

Undersecretary WINSTON. The effect of not taxing them is to put
them in the hands of the wealthy to avoid paying the expenses of the
Government.

The CHAIRMAN. What we decided here when it was requested of
us by the Secretary of the Treasury. .

Senator SIMMONS. Mr. Chairman, I do not want to discuss at this
time the question of tax-exempt securities. I am simply talking
about the fact that we find here a special issue of war bonds the income
from which is subject to tax, while all the balance of the Government
bonds now outstanding are not subject to the surtax, and we have got
to refund these bonds within a shot time; and when we refund them
we want to get a lower rate of interest, I am just suggesting this as a
matter worthy of consideration.

The CIRuMAN,. If you will look up this matter you will find that
Secretary McAdoo when he requested that these be made taxable
for surtaxes but not for normal tax, he said it would prevent levre
corporations and banks of this country from escaping taxation by
buying these bonds and holding them as security, which they do now.

senator SxzmoNs. They can buy State bonds now that are in that
class.

Senator JONES of New Mexico. Let me suggest at the present time
that all these institutions to which the chairman has just referred do
not pay any surtax on any of these bonds. I agree with the statement
of the chairman that at the time it was to accomplish just what he
has said, but owing to the change in the law of taxation affecting cor-
porations that purpose has been wholly lost sight of.

The ChAIRIAN. We get a tax now of 12% per cent.
Senator JONES of New Mexico. Oh, now, you do not get 123/2 per

cent on them.
Senator REED Cf Pennsylvania. No Liberty bond held by any

corporation pays any tax to the United States, because the corpora-
tion pays only a normal tax of 12Y per cent. So Liberty bonds in
the hands of any corporation are tax free. The 34 per cent bonds
must be held by individuals.

The ChAIRMAN. It is reached under something else.
Senator REED of Pennsylvania. No; they do not consider Liberty

bond interest.
Undersecretary WINsTON. Tax-exempt securities in our debt

structure are probably less than one-tenth of the total, not the reverse.
Senator JONES of New Mexico. Has the Treasury Department

ever ascertained how much tax the Government is getting on these
bonds or any certificates of indebtcdness?

Undersecretary WINSTON. I am not sure whether there are not
some figures in the present income tax returns which show that. It
was put into the return for 1925 income by the 1924 law that they
should report.

Senator JON ES of New Mexico. I wish that you would put into
this record the amount of tax received on this indebtedness of the
Government. I

18
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Undersecretary WwwroN. It has been our experience that these
statistics, returned solely for information in a man's income-tax
rofurn, are very unreliable because a great many people do not pay
* If attention to them. So I do not know whether the figures are
cravt or not, but there are some figures in the statistics of income.

Senator JoNzs of New Mexico. What are those?
Undersecretary WINSToN. These figures, which are given us and

which I do not suppose are correct, are partially exempt securities
held, a billion and a half dollars.

Senator JONES of New Mexico. The taxing part would be only the
surtax on interest of $1,500,000,000.

Undersecretary WINSTON. That is right.
Senator Jorns of New Mexico. Have you any means of estimating

how much that would amount to?
Undersecretary WLNsToi. No. Then, too, of course, we do not

know what brackets those would come under, that income would
come under, so what the tax would be is almost impossible to ascer-
tain.

Senator JONES of New Mexico. I think I may state that so far as
my investigations have gone and according to my recollection at
this time the amount of tax which the Government receives on all
those securities is not over about $5,000,000 a year.

Senator KzNG. Do you mean tax-exempt securities?
Senator JoNzs of New Mexico. On the partially tax-exempt se-

curities.
Secretary MELLON. I do not think there are any statistics from

which you could draw substantial conclusions.
Undersecretary WNSToN. The interest actually received on those

81 500,000,000 of bonds which were reported, and which we do not
believe represent anywhere near all of them was $70,000,000.

Senator JONES of New Mexico. And then the surtax on that
$70,000,000 is all that you get?

Undersecretary WiNsToN. Well, as to the surtax on $70,000,000,
they must be held in very small hands if the surtax would not net
$5,000,000 on $70,000,000.

Senator REED of Pennsylvania. And the situation as to that will
be very much changed on the 2d of July next because of the $55,000
exemption of any holder of Liberty bonds ceases on that date, and
only $5,000 become tax free after that time. So that our yield on
income tax fro n Liberty bond interest ought to go up very much
after the 2d day of July next.

Senator JoNEs of New Mexico. How much would it have to go up
to make a difference of three-quarters of 1 per cent on the indebted-
nessI

Senator REED of Pennsylvania. I think you can calculate that on
the relative value of the 43. per cent and the tax free 3% per cent
bonds.

Senator JoNEs of New Mexico. How much does that amount toI
Undersecretary WrNsToN. I did not get your question.
Senator JONES of New Mexico. Assuming that if these tax obli-

gations were wholly tax exempt and that we could carry them at
3 V per cent, how much saving to the Government would there be?

Secretary MELLON. You could not carry them at 3% per cent.
These 3% per cent bonds are below par. In other words, it takes
more than A per cent on a tax-exempt security.

II



Senator JoNas of New Mexico. How much are they below parI
Secretary MELLON. They are 99 and something. And I might add

that they are the only security we have that is below par..enator JONES of New Mexico. They are nearly par, are they
not?

Secretary MzLLON. Yes.
Senator JONES of New Mxico. They are quoted at about 99.2530.
Secretary MEUtoN. Yes; and they were above par until there was a

prospect of tax reduction.
Senator JoNES of New Mexico. And all these other obligations

were more above par than they are now.
Secretary MELLN. You can purchase tax-free securities, like the

city of Philadelphia or the city of Pittsburgh and other cities, to-day
that will yield something over 4.3 per cent.

Senator JONES of New Mexico. Yes; but do not you consider a
tax-exempt bond of the United States Government more valuable
than a tax-exempt bond issued by the city of Philadelphia, or the
city of Pittsburgh, or any other cityI

Secretary MELLON. Not necessarily.
Senator JoNEs of New Mexico. Does not the market so consider

them?
Secretary MELLON. No.
Senator JoiNEs of New Mexico. Has it not always been so, that a

Government bond will sell for a lower rate of interest than the bond
of any municipality in the United States?

Secretary MELLON. Well, to answer that I will say that the bonds
of the State of Pennsylvania nearly a year ago were sold on the basis
of about 3.80 per cent. They go very well.

Senator SIMMONS. I think my State made a sale recently at 4.25
per cent.

The CMAIMAN. And probably less than that.
Senator REED of Pennsylvania. Is not the contrast, Senator Jones,

you are trying to bring out very well expressed by a comparison of
the prices of first Liberty 3.Ps, which at present are selling for
99.2030, with the Treasurv bonds of 4 per cent issued last year,
which ran for about the same time, and which are selling now at
about 102.50?.

Secretary MELLON. Yes.
Senator REED of Pennsylvania. In other words, tax-free bonda are

selling at an interest basis of about 3.60 per cent, while tax bonds
for about the same length of time which the Treasury is selling are
at about 3.75 per cent. That expresses the market value of that
exemption from surtax to-day.

Secretary MELLON. Yes.
Senator REED of Pennsylvania. But if you made all these subse-

quent Liberty issues totally tax exempt, then would not every rich
individual proceed to buy those, and in great numbers? And it
would further have thp effect of making a very large amount of tax
exempt bonds on the market.

Undersecretary WINSToN. That changes the value. It takes away
the scarcity value.

Senator REED of Pennsylvania. What I am arriving at is this,
that in order to get about fifteen one-hundredths of 1 per cent in
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interest you would be creating a tax-free refuge for wealthy men of
about $i100,00,0O,000.

Secretary Mziw N. Yes.
Senator RzPD of. Pennsylvania. I think the Government would

lose many times what it obtains the other way
Secretary MELLON. At any rate these bonds that are outstanding

are redeemable after a certain period, but it would take sometime
before you. could make the change that you are suggesting.

Senator JONES of New Mexico. I am not suggesting any given
time within which it should be done, but it appears now that these
bonds are being held by corporations in the main, and that they
are totally exempt in the hands of the corporations; that we are get-
ting very little tax return upon these bonds which are outstanding,
and yet we are paying a much higher rate of interest than we would
have to pay if they were wholly tax exempt, and it seems to me
that we ought either to work to the end of -having them all wholly
tax exempt, in the hands of everybody, or else change the law in
some way so as to make these corporations pay some tax upon
these bonds.

The CHAIRMAN. May I suggest that if that is done with these
bonds, if they are made tax exempt, they will be purchased by men
who perhaps pay the full 20 per cent under the bill, or whatever their
maximum may be.

Senator JONES of New Mexico. I think we can guess the future by
our present experience.

The CwH'MAN. Oh no, not at all. They do not buy them now
because they are taxable, but if they were tax exempt they would
buy them.

Senator SimMONS. I think the investigation made some time ago
shows that rich men hold mighty few of them.

Secretaqry MELLON. The evil of the two classes is that you do not
have a uniform system of taxation. It would be very much better
if all securities were equally taxable.
. Senator SIMMONs. And you are assuming that all of these bonds
ought to be subject to taxation?

Secretary MELLON. Yes.
Senator SmMONS. You say it would be better.
Secretary MELLON. Yes.
Senator SimmONS. But if they are not all subject to taxation, if

ninety-nine one-hundredths of them are tax exempt, what reason is
there'why that one one-hundredth of them should be taxed ?

Undersecretary WiNSTON. You have the thing reversed because the
larger amount is taxable..

Senator SimMONyc. I am talking about taking all of the nontaxable
securities of the United States, State, municipal, and United States
Government. There is not one in a hundred bonds that is subject
to tax; of all that vast amount of bonded indebtedness of this country,
none of it is subject to taxation except these Liberty bonds, these
bonds that we ut on the people during the war.

Secretary MELLON. If these Liberty bonds had been made tax
exempt entirely, throughout the $20,000,000,000 of them, we would
have had very wealthy men buying into them and we would not have
saved anything in interest.

16
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Senator SIMMONs. Every wealthy man did not appeal for tax-
exempt securities, and your investigation shows it.

Secretary MEUoN. There were not enough of them.
Senator SiMMONS. Well, if people did not buy State and city bonds

either, if wealthy people, men of large means, they could make more
money by investing their funds in some other way, than by investing
it in tax-exempt securities.

Undersecretary WINSTON. Let me say this: A comparable basis
as to what the value of these tax-exempt securities may be considered
to be, or as to what the privilege is, is shown a little more accurately
I think by the market price and the return therefor on the first
Liberty 32''s and the first Liberty 4Y's, which are exactly the same
bonds except as to interest rate. A year ago the difference in value
of return between these was about three-quarters of 1 per cent.
To-day it is less than one-half of 1 per cent. That means that people
who are investors in these securities consider that the surtax is going
to be reduced, and the value of the tax exemption is decreased. So
they get out of these bonds and put their money into productive busi-
ness, and that is just what they have been doing. And the reason
why these bonds have gone below par-and they are the only bonds
we have that are below par-is that there is a belief there w be a
tax reduction of a certain figure and the people are getting out of these
bonds. 6

Secretary MELLON. Take the city of Philadelphia, which in the
spring of 1924 made an issue I think somewhere about $10,000,000 of
bonds. They were sold to the investor to obtain a yield of 4.15 per
cent. About a year ago the city of Philadelphia sold $15,000,000 of
the same kind ol bonds, carrying the same rate of interest, and they
were bought so that the investor obtained a fraction over 4.30 per
cent, representing the difference between 4.15 and 4.30. That differ-
ence is on account of the anticipation of lower surtax rates.

Senator SiMMONS. You a little while ago said that the rate of
interest we would have to pay would depend very much upon money
conditions.

Secretary MELLON. Yes.
Senator SIMMONS. Do not these money conditions determine more

than the little tax what bonds are worth? 0
Secretary MELLON. No; the money conditions during the past

year, for that length of time, did not represent any material change.
They remained practically stationary.

Undersecretary WINSTON. Senator Simmons, the rate of taxable
bonds and tax exempt bonds will show that tax-exempt bonds have
gone down more than taxable bonds.

Senator SIMMoNs. This is plain, is it not, that when the second
Liberty bonds-or are they the third Liberty bonds that fall due in
1928?

Undersecretary WINSTON. The third Liberty bonds.
Senator SIMMONS. When they fall due in 1928 and you refund them

would the tax provision of the present law apply to those refunded
bonds?

Undersecretary WINSTON. Yes.
Senator GEORGE. May I ask this question: Is not the objection or

evil, if there be an evil in the tax-exempt security, due to the extraor-
dinary high surtaxes, or whatever case that rate is classed; and is not

Eq
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that evil more a symptom, and the farther away you get from these
high surtaxes do not you come back down to a normal basis where
the Government can with perfect safety abide by the genf ralJy estab-
lished policy of issuing nontaxable bonds I

Secretary MELWN. Of course that works both ways. The Gov-
ernment does not then get so great an advantage in price in selling
nontaxable bonds. I think you have stated correctly that the lower
surtax removes the evil of-

Senator GEoRGE (interposing). And the more that, is reduced the
more you minimize the actual evil, if that be an evil.

Secretary MnLwON. Yes.
Senator JONES of Now Mexico. Let me ask yoau, Mr. Winston:

These wholly tax-exempt bonds were above par for quite a while,
were they notI

Undersecretary WINsToN. Yes, Sir.
Senator JONES of New Mexico. When they began to fall in price

did not the second 4 4Is also fall in priceI
Undersecretary WINsTON. There has been some drop in the-prices,

Senator, but the spread between the bonds had been greater.. I mean
comparatively the tax-exempt 3,%'s have gone further than the other
bonds and I can prove that to ou accurately by showing that the
spread between the 4y% taxable rst Liberty and the 3% nontaxable
nfrst Liberty las narrowed.

Senator JoNES of New Mexico. To what extent ?
Undersecretary WJNSTON. I say the return has narrowed from

about three-quarters of I per cent to less than one-half of 1 per cent,
and that is the spread.

Senator REED of Pennsylvania. Is it not less than one-quarter of
1 per cent?

undersecretary WINSTON. I wish I had brought the statement
with me, because it shows exactly how much it has narrowed. But
I have not the statement with me at this time.

Senator JONES of New Mexico. I wish you had brought it with
you, because my recollection is that there has been about as much
decline in the price of the 4 4 per cent bonds as in the 3,% per cent
bonds.

Undercretary WINSTON. It is quite strikingly the other way
round. Of course when we deal with Government long-time bonds
even the slightest change is quite material because the amount is so
large. It is not like shifting an individual stock up 10 or 12 points.

Senator JONES of New Mexico. I should like to get the figures
put in the record.

Undersecretary WiNSTON. If I may insert in the record the spread
between those bonds two years ago, a year ago, and to-day I shall
be glad to do it.

Senator JONES of New Mexico. I would like to make this request of
Mr. Winston, that you.have prepared a statement of the amount of
the sinking fund which is applicable during this year to the reduction
of indebtedness, and the amount next year, and next year, and so on,
for the next 40 years-just that sinking fund.

Senator WATSON. That would be purely an estimate.
Senator JONES of New Mexico. I think not. It is applying an

amount of the sinking fund each year to the reduction of the debt
on this cumulative sinking fund.
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Undersecretary WINSTON. There is an indefinite factor in it in the
interest on purchases each year. We do not know what bonds we are
going to buy next year. We may buy a 5 per cent bond or a 3% per
cent bond.

Senator WATSON. The first year it started with $250,000,000,
did it not?

Undersecretary WINSTON. $253,000,000 and something.
The CHAIRMAN. That is without the cumulative interest, of course.
Senator WATSON. And it is practically $310,000,000 this year.
Senator HARRISON. Mr. Chairman, I hope that the Secretary or

Mr. Winston will prepare and give to the committee, for the purpose
of the record, these various estimates, so that we can see how far
wrong the Treasury Department was on the surplus that was accumu-lated from the various sources by virtue of the 1921 revenue law and
the 1924 revenue law.

Senator RFEL) of Pennsylvania. The same point was made two
years ago, you remember.

Senator HARRISON. Yes.
Undersecretary WINSTON. We would naturally estimate those

things through Mr. McCoy. I could state them for you, but Mr.
McCoy if rigi t here.

Senator JONES of New Mexico. I think we found in some investi-
gation that Mr. McCoy had very little to do with it for a while.

Undersecretary WINSTON. I do not think that condition exists
to-day; I am sure it does not.

Senator JONES of New Mexico. It may not.
Senator HARRISON. I hope you are as far wrong in your estimate

this time as you were the fast time, Mr. Winston.
The CHAIRMAN. Of course, now we have no war supplies to sell;

we are now down to bedrock and that source of income ceases.
We will meet to-morrow morning at 10 o'clock, and Secretary

Mellon will be here to-morrow evening. We will also meet to-
morrow afternoon at 2 o'clock.

Secretary MELLON. You are expecting me, then, Mr. Chairman,
at 2 o'clock?

The CHAIRMAN. Yes.
(Whereupon at 11.45 o'clock a. in., the committee adjourned to

meet at 10 o'clock a. m. to-morrow, Tuesday, January 5, 1926.)
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TUMDAY, JANUARY 5, 1928

UNITED STATES S]ENATI$,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met in room 310, Senate Office Building, at 2

o clock p. in., pursuant to adjournment, Senator Reed Smoot (chair-
man) presiding.

Present: Senators Smoot (chairman) McLean, Watson, Rei. of
Pennsylvania. Stanfield, Wadsworth, McKinley, Shortrid , Sim-
mons, Jones of New Mexico, Gerry, Harrison, Kg and Ueorge.

Present also: The Secretary of the Treasury (Mr. Mellon) and
the Undersecretary (Mr. Winston).

The CHAnRMAN. The committee will come to order. We will pro-
ceed. Yesterday, I think it was, Senator Simmons that requested
certain estimates to be furnished by the Secretary of the Treasury.

Undersecretary WLs'roN. It was in connection with the accuracy
of our estimates.

The CHAIRMAN. And I was going to ask the Secretary if he had
prepared the statement or had the information at hand so that he
could give it at this time. He states that he has. Now, Mr. Sec-
retary, we will be glad to hear what you have to say.

STATEMENT OF ION. ANDREW W., MELLON, SECRETARY
OF THE TREASURY--Continued

Secretary MELLON. This was in regard to the question that was
raised yesterday concerning the Treasury estimates of surplus.

The CHAIRMAN. In the past years.
Secretary MzLwN. In the past years. .The question was raised

yesterday at the hearing as to the accuracy of Treasury estimates of
governmental receipts and expdidittres. There are two elements
which affect the net result: An increase or decrease in the receipts and
a decrease or increase of the expenditures. When sudden or violent
changes occur in the industrial conditions of America, our estimates
are sometimes put out of line. In the fiscal year 1924, for example,
there was great improvement in the money market. Railroad securi-
ties heretofore acquired by the Government could be refunded at
lower interest rates by the railroads and were therefore paid off, or
purchased by brokers. The Director General of Railroads and the
Interstate Commerce Commission had made estimates of a net cash
outgo in the railroad account. By reason of change in monetary
conditions, this net cr.A, :utgo was changed to a net cash income,
making a difference o' some $120,000,000. in the estimates. In 1925
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the customs receipts were estimated within one-half of one per cent,
miscellaneous internal revenue within even less error than this, but the
income taxes were underestimated 6 per cent. The Treasury had
not fully appreciated the great improvement in business conditions.

The practice of obtaining estimates in the Treasury now in force
is to approach the subject from various viewpoints so as to insure the
greatest probable degree of accuracy. The customs receipts are esti-
mated by the director of customs who is the practical operating man;
by Mr. McCoy, the the Government actuary; and by the headof the
section of statistics of the Treasury. Income and miscellaneous taxes
are estimated by Mr. McCoy, the head of the section of statistics,
and 'by Mr. Nash, assistant to the Commissioner of Internal Revenue.
The last is the practical man. The estimates of the head of the sec-
tion of statistics are based on business conditions and industrial
cycles; for example, the propserity of corporations in one year is re-
flected by the dividends received by their stockholders in later years.
Mr. McCoy has his own method of figuring. All of the estimates are
gathered together, and, after conferences the differences are threshed
out and the most probable figures are selected.

Senator JoNES of New Mexico. Who decides which are the most
probable figures?

Secretary MELLON. It is the consensus of opinion. Approaclhing
as we do the subject from a practical and two different theoretical
viewpoints, I thiik we achieve as accurate a result as is obtainable.

For the past three or four years we have been gradually disposing
of our unusual capital items and the effect of these items on our
revenue for the ffiture can te much more accurately determined
There are not likely to be very material payments on the remaining
obligations we holdof the railroad companies, since nearly all of the
strong companies have got out of debt to the Government, and the
War Finance Corporation, whose return of cash advances has repre-
sented some $200,000,000 in the last three years, is now completing
ite liquidation. We have made more certain our estimates of taxes
and there is less unusual revenue to influence our Budget. We
have estimated our taxes based on a high degree of prosperity in the
country. A radical change in conditions would probably be down
rather than up, with the usual swing of the industrial cycle. I feel,
therefore, that our estimates, while justified, can not safely be con-
videred as too low.

I say this particularly because from now on the Government will
have to rely almost exclusively on current 'revenues and can not
continue to fall back on the realization of capital assets which repre-
sented Government expenditures in past years. For example, the
sale of surplus war supplies, railroad securities, and the liquidation
of the War Finance Corporation alone accounted for $528,000,000
9f our receipts in the past three years. There are no more surplus
war supplies, the War Finane Corporation is practically liquidated,
and, as I have said, most of the strong railroads have paid their
debts to the Government -and we are [eft holding the obligations
of the weak roads.
. Looking at the other side of the picture, I see very little opportunity
to decrease Government expenditures. On the contrary, we must
adopt a public buildings program which has been neglected since
before the war. The country itself is growing and the Government

I I
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must necessarily expand with it. I wish to impress upon this com-
mittee, as seriously as I can, that the reduction in revenue carried
in the House bill is as far as it is safe to go.
. The Chairman. You do not refer there to the deficit of $49,000,000
of the Post Office.

Secretary MELLON. No.
The CHMARMAN. Are there any other statements that you now

desire to make?
seUndersecretary WINSTON. I wish to answer the question that
Senator Jones asked me yesterday about the return on the two
classes of Liberty bonds.

Senator HARRISON. Now before you get to that, Mr. Winston.
Undersecretary WINSTON. Yes.
Senator HARRISON. Have you got some figures there so that the

record will show just what the estimates of the department were on
the 1921 and 1924 revenue bills, and just what was actually received,
to show the difference in those estimates?

Undersecretary WINSTON. No; I have not.
Senator HARRISON. Could that be secured very easily so we could

see? I don't know whether I remember correctly, but it seems to
me that there was a very great difference between the estimates
and what was actually received.

Senator MCLEAN. I think that is in the record over in the House.
Undersecretary WINSTON. That appears to be in the hearings on

the 1924 bill. his was all in the 1924 hearing, they tell Te, at
page 149 of the Senate hearings last year.

Senator HARRISON. Well I notice in the hearings, Mr. Winston,
that you stated that in 1923 there was about 11 per cent difference
between the estimates and the results. Is that correct?

Undersecretary WINSTON. Of the total estimates and total results?
Senator HARRISON. Yes.
Undersecretary WINSTON. Or just income tax? I am not sure

which?
Senator HARRISoN. No; that was based on the whole I take it.

Here is your statement on page 138 of the hearings on le revenue
act of 1924:

Now, on these estimates of reoeipts for the current fiscal year of 1921, the
estimate was within 2 per cent of the actual result. In 1922 they were within
&5 per cent of the actual, and in 1923 about 11 per cent of the actual.

It would seem that 11 per cent is a pretty big difference. And
then further on you make the statement:

There is a big item in expenditures.

You were talking about railroads.
There Is something that the Budget could not control. There were $284 000 000

estimated expenditures. The actual net expenditures were $15,000,006. Fhe
other big Item, of course, is the $350,000,000 customs receipts which ran up to
$562,000,000, * * *

You missed it some two hundred million dollars there. [Con-
tinuing reading:]

* * * and the Income and profits tax, which was $1,300,000,000 and ran
up to $1,679,000,000.

A difference of $379,000,000.
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The CuAx aAw. The law was changed after these estimates were
made.

Undersecretary WiNsToN. Mr. McCoy calls my attention to the
fact that you changed the law under which the customs receipts were
collected after the estimates were made, and necessarily there must
be a different revenue.
I Senator HAII soN.. That is exactly why I think the record here
ought to show what the estimates were and what the actual results
were so s to show the difference between the estimates and the result,
if you could get those figures 'for us.

Undersecretary WINSTON. And the explanation of the difference
between the two?

Senator HARRISON. Yes; and the actual amount, the actual
difference.

The CARMAN. Get the actual amount and the actual difference.
Undersecretary WINSTON. Yes; I will get that.
Senator GvaRRY. And I suggest that it go right in the record here.
The CHAIRMAN. If you can get it out in tie.
Undersecretary WrssTON. Yes; that will not take us long.
Senator GamRY. Then we w'lH have the whole thing in its natural

sequence.
The CHAIRMAN., That will be all right.
(The figures requested by Senator Harrison of Undersecretary

Winston are here printed in the record in full, as follows:)
Estimates of receipts and expenditure arc made in the latter part of October

each year to cover the current fiscal year; that is, the year ending on the flowing
June 30, seven months from the date of the estimate, and for the succeeding
fiscal year; that is, the year ending on June 30, 19 months from the date of the
estimate. In estimating for the current fiscal year the Treasury knows the
appropriations made for that year at the preceding session of Congress, but
Congress can still affect expenditures by supplemental appropriations. In the
estimates for the succeeding fiscal year the- Treasury is obliged to act before
Congress meets and before it knows to what extent appropriations will be made.

Tn the tables attached there are given the estimates for the current and succeed-
ing fiscal years and the actual figures. There is added to this a statement of
special items of receipts and expenditures which have been the most material
factor during the period influencing a change from the: estimated receipts or
expenditures. These three items railroads, War Finance Corporation, and sates
of war sup-plies, are now either substantially eliminated as a factor or can now lie
determined with fair accuracy, there being practically no war supplies left to be
sold the War Finance Corporation has nearly completed itt' liquidation, and no
further money is to be advanced'to railroads, the stronger lines have paid off
their Indebtedness to the Treasury and we may expect that the securities we
now hold will not be paid before viaurity. t

Below is given a more detailed statement of the changes between the estimate.
and the actual receipts.

The principal reasons for the differences between the figures of estimated
surplus or deficit for specified fiscal years and the actual results when all of the
figures have been completed for such fiscal years, may be stated as follows:

(1) Changes made in revenue laws after the estimates have been submitted.
(2) Special items of receipts that could not have been anticipated.
(3) Specified classes of receipts due to liquidations of war assets with respect

to which it is Impossible to estimate accurately in advance.
(4) Cha:liges in business conditions after the estimates have been submitted,

which "ubrtantially affect the revenue, particularly income-tax receipts.
(5) Changes in disbursements due to increased or decreased appropriations

therefor after the estimates have been submitted.
The estimates of Internal-revenue receipts for the fiscal year 1922, as submitted

in the annual report for the fiscal year 1920, were based on the revenue laws In
effect at the time the annual report was submitted. In the annual report for 1921
the estimates of internal-revenue receipts for the fiscal year 1922 were based on

J
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changes in the revenue act of 1921 and the ar ate iternal-revenue receipts
in such estimates are within practically $1,000,000 of the final figures for the
fiscal year 1922 as published in the daily Treasury statements. The estimated
internal-revenue receipts for the fiscal year 1923 ao submitted in the annual
report for the fiscal year 1921 differ from the actual figures by approximately
$13,000,000. In the annual report for the fiscal year 1922 however, the estimated
internal-revenue receipts for 1923 were substantially reduced on account of the
severe business depression beginning in the calendar year 1921 and continuiog
for the first seven months of the calendar year 1922, which, if it had continued
during the remainder of that calendar year, would undoubtedly have so reduced
corporate profits as to bring the income-tax receipts substantially below the
figures of the actual receipts for the fiscal year 1923. Like conditions appiy to
the estimated income tax for the fiscal year 1924, which appeared in the same
annual report, namely, for the fiscal year 1922. In each of these cases, the esti-
mates were necessarily based on a continuance of conditions prevailing at the
time thl estimates were prepared. For the fiscal year 1924, the estimates of
internal-revenue receipts as they appeared in the annual report for 1923 were
substantially increased on the basis of the marked improvement in business
conditions in the last five months of the calendar year 1922, and continuing with
added momentum during the greater part of the calendar year 1923. In this
connection, the following is quoted as a part of the article under the caption
"The domestic credit situation," appearing on page 40 of the Secretary's annual
report for 1923:

"The low point in the demand for bank credit was reached about the middle of
1922, and since that time there has been a fairly steady upward movement
in the volume of credit except for a slight decline during the summer months
of the current year. The turning point in the demand for credit followed a gradual
improvement in business activity which had begun almost a year previous. This
growth in business activity gathered greatly increased momentum during the
latter jalf of 1922 and the early months of 1923, and many new high records in
production and trade have been made. Beginning with the spring and summer
months, however, there was a slackening in many lines of activity and the
autumn trade expansion has not been present on a scale commensurate with many
previous ative years. Business activity, however, is still nuch greater than a
year ago and generally presents the appearance of being In a sound and stable
condition."

The estimates of internal-revenue receipts for the fiscal year 1924 as they
appeared in the annual report for the fiscal year 1923 wero substantially above
those in the annual report for the fiscal year 1922 based on the improved business
conditions as reflected in the actual figures of income-tax receipts for the fiscal
y ear 1923. The internal-revenue estimates so submitted do not vary materially
rom the actual results for the fiscal year 1924. The estimates of internal-

revenue receipts for the fiscal year 1925 appearing ii the annual report for the
fiscal year 1923 were based on existing revenue legislation and necessarily
do not take into consideration the tax reductions made in the revenue act of 19 2 4.
In the annual report for the fiscal year 1924 the estimate of income-tax receipts
was approximately $100,000,000 less than the actual figures. That condition
is thought to be due to failure to accurately estimate the tax reductions carried
in the revenue act of 1924 as offset by increased collections due to lowering of the
taxes. On page 17 of the Treasury's annual report for the fiscal year 1924, the
following is a p art of the article under the caption " IReceipts and expendituress:

"Without the 25 per cent reduction In personal Income taxes paid during 1924,
total receipts from customs and internal revenue would have been about $100,-
000,000 in excess of estimates, a difference of only 3 per cent. The amountappears
large only when viewed alone and disassociated from the tremendous totals of
Government receipts. Ninety-seven per cent accuracy in pre-war estimates
would have been considered exceptional and the total discrepancy would have
been less than $24,000,000."

The above considerations with respect to discrepancies between estimated
internal-revenue receipts and the actual figures also apply to the estimates of and
actual figures of customs receipts. The estimate of customs receipts for the fiscal
year 1923 appearing in the annual report for the fiscal year 1921 was made on the
basis of the old law. In the report for 1922 the estimate was given as $450,000,-
000, while the actual returns showed receipts of approximately $562,000 000 The
unknown factor of the new law and the abnormal world trade conditions then
existing, made it appear that the estimate of $460,000,000 for the fiscal year 1923
was certainly as much as might reasonably have been expected. It was then

I".
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6eMIly believed that the condition* responsible for the unusually high customs
recopta under the new law would not continue. However, beginning with the
qtimates in the annual report for the fiscal year 1923, the customs receipts have
not varied subetantally from the actual figures for the years for which estimated,
$o and Including the fiscal year 1925. The figures for exenditures in the eatI.
mates for the fliscmal years 1922 and 1923 differed substantially from the actual ex.
penditures, owing to the impossibility of accurately determining the effect of ad-
WInistratlve presure for economy and the uncontrollable expenditures during
such years due to liquidations of obligatione arising out of or incident to the war.
Agin, in some cases, the estimated expenditures were based on appropriation.
actu ly avallablt without taking into consrleration the amounts f probable ex-
penditures due to supplemental and deficiency estimates. This has largely been
corrected in the estimates for the more recent fiscal years.

There are given below statements showing the estimates and actual figures for
ach Decal year from 1922 to 1925 together with figures showing the estimated

and actual collections on account of special Items of receipts and expenditures tor
such fiscal years. Similar statements are also given for the fiscal years 1919 to
1921.
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Undersecretary WNSTON. Shall I answer the question that was
asked yesterday, Mr. Chairman?

The CHAIRMAN. Yes.
Undersecretary WINSTON. Senator Jones yesterday spoke about

the difference between a taxable and a nontaxable bond. In the case
of the first Liberty loa~n bonds the 3 % per cent are fully tax exempt,
and the 4 Y's pay a normal tax only.

From 1920, which is as far as I have gone back, until December 15,
1923, the first 3 Y2's sold at a higher price on the market than the
first 4 Y's, although it is the same bond, the same maturity date.
Since then the 3 's have gone off compared to the 4 Ws, so that now
the 44's are about two points above the 3,. Taking the difference
in the yields, which is the best test uf the value of this tax exemption
to the investor, and I have gone back just the three years that I
spoke of to Senator Jones, and for six-inonth periods, in 1923 the
difference in yield between the two securities was 0.92 of 1 per cent.
That has gone consistently down until on December 15, 1925, it was
,0.40 of I per cent.

The CRAIRMAN. And yesterday it was 0.37 of I per cent.
Undersecretary WINSTON. Yes.
Senator SHORTRIDGE. In favor of which bond?
Undersecretary WitsToN. The change is in favor of the taxable

bond as against the tax-exempt bond. I will put this table in
the record, if it is satisfactory, showing this yield.

Secretary MELLON. In other words, the expectancy of reduced
surtaxes is havmg its effect on the price of tax-exempt securities.

Senator REED of Pennsylvania. Well now, Mr. Winston, it you
carried that back to 1920 it would make the point all the plainer,
would it not?

Undersecretary WI STON. Except that I had to get this up this
morning, Senator Reed, and we did not have the yield returns back
,of three years, I mean we did not have the record, and we would have
to calculate them out, and we did not have time.

Senator REED of Pennsylvania. I should think you could get that
in a few minutes by taking the files of the newspapers.

The Cknuutiu. The files of the New York Times would give it.
Undersecretary WImSTON. Well, I can take this 6tateraent back

and not put it in now, and go back to that date and put those figures
in instead.

Senator REED of Pennsylvania. Could that not be done?
The CKmruuiN. Yes; and in place of the one you just now asked,

to be inserted in the record we will insert the complete report in its
place.
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(The tabulation presented by Mr. Winston for the record is hero.

printed in full, as flowss)

Prices and Viid on first Liberly loan 3)4 per cent bonds and JirIt Liberty loan
coiwcrted 4Y per cent bond, June 15, 1980, to December 15, 1925

(Yields calculated to callable date, Yune 15, 10321
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The CRAuIAN. Mr. Secretary, is there any further statement that
you wanted to makeI

Secretary MELWO. I do not recall anything that was requested!
yesterday.

The CiRAN. Well, you have not made any statement yet as to.
the surtaxes or normal tax.

Senator MoLEAN. Or the inheritance tax.
The CHAIRMAN. Or the inheritance tax, or the gift tax.
: Senator JONEs of New Mexico. Did he not make that statement.

before the House committee?
The CHMRMAN. I do not know.
Senator SHORTRMGB. May I ask the Secretary a questin or two,.

Mr. ChairmanI
11e CH AM . Certainly.
Senator SuouTRmv. You appeared before the House committee.

when this bill was under consideration I
Secretary MELLON. Yes.
Senator SHORTRDOOK. I see on pages 6 and 7 of the hearing as.

printed, before the Conunittee on Ways and Means of the House,
that you took up and discussed the subject of estate taxes.

. Secretary MzLLoN. Yes.
Senator SHORTRIDOE. And may I assume that you gave your

deliberate and mature judgment as to the subject matter mentioned?
You gave your mature, deliberate judgment as to the subject matter
you discussed ?

Secretary MELLOY. Yes. It was the opinion of the Treasury that
the estate and inheritance taxes were particularly matters subject to
State taxation rather than of Federal taxation. And that the Federal
Government could relinquish the estate taxes. That we could do
without the revenue which is obtained from the estate taxes.

Senator SnORTRWw . Well, not to multiply questions or to take.
up your time-

Senator SImmoNs. Pardon me, may I ask one question, Senator?

!I
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Senator SHORThIDGE.';Yes.'
Senator Sim. oiNs. What were the receipts from inheritance taxes

last year? - . .I - I I
Undersecretary W sIoNN. A little over $101,000,000.
Secretary MELLON. $104,000,000. ' ""

Senator SmeuoNs. So you thought you could do without them?
Undersecretary WINSTON. An explanation is required for that,

Senator Simmons; in that there is no loss in the estate taxes in the
first year if you repeal them, and the loss would come in the second,
third, and fourth years and revenue gradually diminish,
. Secretary PI hLLON'. The estate taxes are not payable until a year
after death, and then they are subject to further postponement, so
that the actual collection of estate taxes comes one, two, three, and
four years after.

Senator SuMowa. I can understand that, but that does not inter-
fere at all with the i.nount that you get annually,, I do not think,
because in the case of some deaths that occurred two years ago the
taxes are becoming payable now. That is just a continuing process.
It does not seem to me that that changes the situation now.

Secretary MELLON. Well 'of course, Wheq that recommendation
was made for the elimination of the' estate taxes, all of the other
reductions were not contemplated. For instance, we did -not recon-
mend a reduction of the automobile ta*. But it fitted into the plan
or the estimates of the Treamiry the plan of tax reduction.

Senator SrmmoNs.' You mean by that, Mr. Secretary, to say that
the amount of'taxr that theHouse bill retained on inheritance about
equaled the amount of tax you would lose by the reduction of auto-
mobile tax; is that what you mean to say.

Secretary MELLON. And some of the other taxes.
Senator SnORThnGE. There are one or two more questions. Have

you read the report as it is hero set down of the views that you have
expressed, and may we assume that this is correctly set forth?

Secretary MELLON. Yes.
Senator SHORTRIDOE. Well not to take too much time, I undor-

stand your position to be intheory against Federal iDheritACn.A taxes.
Secretary ME LON. Yes.'
Senator Snomo bE. What change or suggeted difference in view

do you now have from what you then expressed, as found here set
out in the report?
I Secretary MELTOii. No change of views; no change regarding the
general policy. But since the bill as it has been framed by the
House committee does not take into consideration the repeal of that
law, then comes in the question of revenue.
. Senator SHORTRMGE. Are you-able to tell the committee now wAat

loss of revenue there would be if the provisions in the bill were made
retroactiveI , -

Secretary MELtp?4., 'I'do not know what that would amount to.
Senttor SHowrdwoir . Has there been 'an -estimate made of that,

do you know, Mr. Winston?
Senator KING. What do you mean by that, Senator I
Senate naor& IIvoE.' Asuming that this is changed as contem-

plated in the present ill before us, carrying it back to June 7, 1924.
Senator KiNG. Oh;,yoit mean cut 0ff'any taxes, and exempting

those estates which are now in process of settlement, and which under
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the existing law would pay this year and next year---exempt them
entirely? , I:0

The CHAMMAN. I will say to the committee, that when that ques-
tion comes up I have numerous letters upon it, and I t'-u always tell
when the party died by the dates named 4n the letter as to when they
want the retroactive feature to go. Some want it to go to the 7th of
February, and some to the lot of February, and some as far as the
27thof March. But upon an examination of it I notice in the paper
that some wealthy man had died just the day fqllowing, or a week
following that date.

Senator .m o. Well, I beg to suggest to 4enator Shortridge' that if
youw make this retroactive at all go as to exempt the estates which are
in process of settlement of taxes you will in justice have to refund to
the estates that you have already collected taxes on, that is to the
estates that have been diligent in payment of the .taxes, so it will
mean millions and millions of dollars that wp will now lose, and we
will have to take money front the Treasury to refund to the estates
that have been diligent in payment of the taxes.

Senator SHonTamz. Tire would have to bean estimate of the
amount involved before that woqld bedi cumsed,
. Secretary MELLON. You did not apply that ride in the other tax
rodattion.•
.The Cu IvAN. On miscellaneoo%@ taxes you did not .

Senator Kwio. WelL, may I way to you, Mr. Secretary, that the
prosumptfon is t.at yog 4o not alrow the people three or four years
to ay the taxes, but you collet them when tuey are due.

cretary MEwON. Yes , -I .,
Senator SnORIDOE. If this bill is passed in its present form as

to Federal estate taxea is t or isit not a factthat citizens taxpayers,
will be thrown into three different classes, so to spea, and pay
different rates? I .

Secretary MELLON. Yes.
The CI1RMAN. That has happened every time we have made any

change in the law.
.. Senator SHouTwwo. Well, it has happened, and may happen in
this case when applied to this class or type of taxes. h
.. The CHAnIIAt. It could not be othei*ise, Aalong as the estates
back of the present law are unsettled there are bound to be two
classes at least.

Secretary MmLWN. I think it was desirable to have the Federal
&ac taxes abolished, but the House bill retained the tax, and it is
necessary now to have the revenue, and it seems- to *e that it is so
important that this bill should be enacted in time to apply to this
year's income that it would hardly be practicable to make any
change now in that respect. , .

Senator JONES of New Mexico. Mr. Secretary, if I remember
correctly, the present House bill provides- that the amount of the
State taxes upon estates up to 80 per cent of the Federal taxes shall
be remitted to the State?

Secretary MaLwN. Yes.
Undersecretary WINsIo'. That is not quite accurately stated,

Senator. • . ,
The CnA ImRA. No; you did not state it *Il.
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Senator Joins of New Mexico. Provided that the State levies a
tax of the amount.

Senator KiNo. Suppose there are two or three States levying
taxes, Senator.

Senator JoNis of New Mexieo.- Wall, as I understand it the same
rule applies. That part in one State would be dependent upon the
law of that State, and the other part in the other State upon the
law of that State.

Senator KING. Yes.
Senator JoNEs of New Mexico. How much revenue is lost to the

Federal Government by reason of that provision?
Secretary MELLON. I do not think it would be possible to estimate

that. The States have varying rates of charge. And I know that
in some of the States they are expecting to increase their inheritance
tax in order to be able to get the benefit of this' 80 per cent return.
- Senator Joins of. New Mexico. It we do not know that how can We
estimate what th6 Veturns from that provision of the law will be I

Secretary MELLON, It would 'be difficult, but it will not affect the
present year to a very large extent. it will not 'affect' it at all for
the current year. ,

Senator Jbmzs of New Mexico. Well, do you approve of that idea
of remitting to the estates the amount of the State taxes upon those
estates up to 80 per cent of the Federal revenue I

Undermecretary WuzsTo.. It ought to be stated the other way,
Senator, that the estate, that is,'the taxpayer, gets a credit on fii
Federal tax to the extent of 80 per cent of that tax, as far as he has
topay taxes to various States.

Senator JoNzs of New Mexico. Well I stand corrected. That
really was what Ihad-in mind. You credit the estate with it instead
of paying it over to the State I

Undersecretary WINSTON. Yes, .
Senator JONES of New Mexico. & that it comes back to the same

general'priniiple. .
Secretary MzELON. Well, riow,. answering your question,' I do not

think that is desirable. I do not think it is a sound armngement.
It is complicated, and it is something that is scarcely the appropriate
sMhere o0f'the Federal Government toinfluence' and direct the method

taxation in the States. And I know the question has been raised
in one or two of the States where they soy 'they will have to call a
meeting of their legislature in order to pass a law to suit this 80 peo
cent refund.. SenatOr Jo~zs of New Mexico. Well,, what do you think of tho
constitutionality of that provision in regard -to the equalization of.
taxes, or that the: Federal taxes should be equal I

Secretary MELLON. Well, Mr. Winston is a lawyer; I am not.
The CHkIRMAN. 'I had our attorneys make a thorough investiga-

tion into it, Sernator Jones, and one member of the Ways and Means
Committee asked me to Send their opiniob'over. I did so, and they
have not returned it to me.

Senator WATSON. Whose opinion was it? V
1 The CHAIRMAN. Mr. Lee, together with 'his associates, spefit con-

siderable time over it three months ago.
Senator Wmsox. What was their concluion?"
The CFAIRMAN. Their conclusion was that it was constitutionaL,
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Sehathr G1otmr.. Does it o'mplicaJ4 t~t¢ situttionl Mr.,Secreta.y,
that the Federal tax is an estate tax, while in most Statesit, io an m-t
heitanbe tax? Sometimes az estate, *Ad sonletimes, an, inhwitance
tax, while the Federal tax is an estate tax and nothing else? I • - - ,
. !Secretary M[it.,, That d aes, iot cOmplicato it so far as the Fed-
oral Government is. concarnedy0 so, far as theFede'al tW is concerned..
Of course, the State will have to adjust its tax to suit.,:,

Senator GERRY. That is what I mean; it does not complicate the
bookkeeping of the Federal Government?

Secretary MELnoN. No. .
Senator GERRY. But it would complicate the State action?
SSecetary MwLOx. Yes.

-The, Cnimmux. More thAn likely half of the States -will have to
have legislation., ..

Senator REED Of PoMSylv"ami. Mr. Secretary, what do you think
oI;thefuirea of this system of, taxation, of estate.taxation as com-

ared ith inheritine tauAtioa,. I worked out the other day the
tax onto bequests each of $0O,000. If I were to zoteiveall of an
estate, of, 3100)000 the Federal estate, tax on., it would be$500. I
my brother were to receive exactly the same legacy from a $6,000)000
stia , his! tax woud be over S1O000, .: DOes that appear, to you to be

Secretary MELLON. .It does uot' sem so. .

Senator RwD of Pennsylvania, Hai the Treasury ever made any
study olan inheritance tax whieh could b6,substituted for this estate

Secretary MELLON. 1 do not know of any study having been made
of that.., ,, . , , ,,, f

.Senator K o. Senator Reed, as.I understand: youi then, the ta
varies, dependent upon the value of the-estate?

Senator REED of Pennsylvania. Yes,'.
Senator Kuwo. Or the distributive share.
Senator REED of Pennsylvania. I do not mean to gO into a lengthy.

discumion, but - an. inhedtance, tax the amount of ta i& based on
what the: ie: dian gets* but in this present system of tax it is based
on what the dead man leave . ,
I Senator Shirs, My impression is, Senator Reed, that this olo-
tittee did at one time report on that.

Senator Rm of-.Penfsylv.aia. Senator -Gerry and I made the3e usta year ago... . , ,, , . :.. .' ,- :
Senator JONES of New Mexico. During the preparation of the last,

two bills the Senate'committee has put telf on record as favoring
succession tax or inheritance tax rather than-an estate tax..... .

Senator WATSON. I, know that was the action of our committee
this last year.

.The C HAINAN. In 192 we struck out the House provision -and
sub-tituted an entirely new provision..

Senator Joxzs of NewMaxieo. And: we did the same thing in the
preparation of the last bill. .

The CHAIRMAN. We did not put it ini.
Senator. JONESo'f NeW Mexcto., Yes; we putiU i n, but -we receded

in conference. . , ,*" ' .
Senator REED Of Pe~nnyktnia., I rememberwe had.the amendment

printed.!: I don't know Nhetheritwas adopted.; - •, ', 1"
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Senator JoNms of New Mexico. The-Senate adopted it. ,
5poator SitMoNs. Well, Mr. Mellon, there is a, provision in the

-present law allowing 25 per cent.
Undersecretary WiNSON. This 80 per cent creditis jttat an exten-

sion of that.
Secretary MELLON. This is just an extension of that same thing.
Senator StIMONS. That is what I wanted to ask you about. You

stated it was a very complicated method. Have you experienced
any trouble in settling under the present law the estates?

Secretary MELLON. The complication arises in' the application ia
the States. Not to us in the Federal Government.

Senator SiMMONS. I understand that, but I was asking you there-
fore, if you had had much trouble in administering the present law
allowing 25 per cent reduction I

Secretary MELLON. The trouble in administering the law does not
affect our administration of it. It is the administration or the collec-
tion in the States. They have to adjust theirs.
,Senator SIMMONS. Well the trouble would be the same after this

provision in the House bill is passed as you are having now?
Secretary MzLLON. Yes.
Senator SIMMONS. You have the same trouble now?
Secretary MELLON. Yes.
Undersecretary WXNSTON, The difficulty is, Senator Simmons, that

theStates want to come up to the full,25 per cent credit.
Senator SIMMONS. I understand.
Undersecretary WINsToN. And they have an inheritance tax

instead of an estate tax, and it is a very complicated matter to fix their
rates so that they will come up tothat particular credit;

Senator SIMMONS. But it is no greater.difficulty than you have now.
Senator HhAmsom. Does this law take cbre of that at all? Give

them any, time to re-form their law I ,
Secretary MxLLON. No.
Senator HAMusON. Well, why should it not I Some legislatures do

not meet for two years say.
Secretary MELLON. May I read the statement which I read before

the Ways and Means Committee of the House on this subject?
It is short (reading]: ,

. There' is. no logical, beis for thbe Ved6MVl G06menment collecting this tax. The
right of Inheritance is controlled by the States and the Federal estate tax is based
only upon the theory that to transmit property by death In the exercise of a
privilege which can be made subject to taxation, J ust as we might levy a tax on the
privilege of selling property. The present law, with Its 40 per cent maximum,
has not been before the Supreme Court, and the question has never been deter-
mined as to whether or not you can confiscate a large part of the property through
a tax on the exercise of the privilege of transferring it. Would a sales tax be
constitutional which took the bulk of the property sought to be sold? The
States are confronted with no such question. They alone control Inheritance.
I raise this point simply to show that the tav is one belonging to the States and not
to the Federal Government. . I "

Estate; taxes have always been a source of emergency revenue. It is only in
war periods that the Federal Government has nmade qe of them, and except in the
present case they have always been repealed when the emergency ended. They
should be saved for thie purpose. We ought not to use our reserves in time of
peace. We may need them badly when the next emereny'arism. There i no
qrpergency now. , , ., •

Senator SIMMONS. Well, Mr. Secretaryi did'we not have an estate
tax before the war? " "'
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Secretary MmLLwN. There was an estate tax during the-
Senator RmD of Pennsylvania (interposing). During the Spanish

War.
Senator WATsoN. Thee was an estate tax during the Spanish War,

and repealed right afterwards.
Secretary MzmwN (continuing reading):
Taxation by the Federal Government is going down and that of the States goIiu

up. The Stte seed every source of avenue aalable. In the majority
States the Federal tax directly decreases the property which the State canl tax.
For example, if anestate pays $1,000 000 of tax, this is deducted from the net
value of the property on which the State percentage is levied. The States get
no tax on the value represented by what the Federal Government has taken.
Aside from the direct lose of revenue to the States, there i an indirect loss. The
present muddle of death taxes in this country could in some oases take more than
100 per cent of what a man leaves. Excessive Federal taxes contribute largely to
this muddle. The result must be that ultimately values are destroyed and with
them the source from which the States must take revenue.

Under considerably lower rates the Federal estate tax once yielded about
$150,0001000 a year revenue. This has gradually dropped off to $100,000,000,
lst year a revenue from this source being slightly below that of the year before.
It is quite within the revenue requirements of the Governmeit to eliminate this
tax. If qot in one year, cfrtainly the rates might be materially out in 1926 and
the whole tax repealed in 1927. The revenue collections from this tax will exist
for some time after the law Is repealed. Taxes are not payable until a year after
the death of the decedent. There are extensions of payment beyond that date
without interest and further extensions with interest. The result is that a repeal
of the act effective January 1, 1926 would not be reflected at all in revenue
collections until after January 1, 1917, and then revenue from the tax would
gradually diminish for the nex four or five yowi., S, aP immediate replalwould.
not affect the revenue of the fiscal year 1920 and but half of that of 1927.

The A . Well, we all have to admit that an estate tax is a
tax on property. It -i not a tax on gains at all.

Senator KNGo. Mr. Secretary, how much is still due in taxes from
statesV I understood Mr. Winston to state that there are some that
an two or three years back yet in payments, and I* was wondering
what the aggregate was which you would realize within a reasonable
time I If there would probably be a large proportion of it during the
com'g y ir,

Undare'.retary Wwmer. I did not state that the taxes were due.
Ftate taxes do not become due and payable until a year after a man'&
death, so that the tax on the estate of a man that died on January
the 1st, 1926, would not be due and payable until January 1, 192?.

Senator KING. I did not state the proposition accurately. How
much do you expect to realize from estates where the decedent is now
dead, if you will allow the Irish bull.

Senator SIMmONS. Well, I do not see that that question of coming
due in a year or two has anything to do with it.

Senator KINo. I do not agree with you. It has this to do with it,
if there are $10,000,000, 820,000,000, $40,000,000, or $50,000,000
that, we con count upon assuredly of swelling the revenues during the
coming year.

Senator SuMoirs. You and I agree entirely. We do not disagree.
What I said was that they can calculate upon the same amount of
revenue from this tax year after year notwithstanding that a part of
it is not due in the -year.

Senator KNG. I beg your pardon. What I was asking was, how
much we can figure on gettg in the next year?

The CHmumN. $110,000,000.
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Senator KING. Assuming that we shall repeal the tax to-day, you
-would count on $100,000,000?

The CHAIRMAN. Yes.
* Undersecretary WINSTON. We would get the same amount as if

we did not repeal it.
Senator KING. Would not some estates be settled quickly?
Undersecretary WINSTON. They would be very foolish if they did,

because they do not get a discount for doing it.
Senator SHORTE OG. fte the one year the unpaid balance carries

,6 per cent interest?
undersecretary WINSTON. After 18 months I think it carries

interest.
Senator SIORTRIDGE. Mr. Chairman, may I intenpt just once

more, and then I shall not trouble you further. I have offered, or
suggested that I intended to offer, an amendment to this bill, and the
committee members will find the proposed amendment printed. It
may be a little service to suggest that the scope of this amendment
is to strike out the words after the enactment of this act" found at
the top of page 152, and insert in lieu thereof the words "after the
enactment of said Title III of the revenue act of 1924." Making no
.change whatever in the rates contemplated here for the future.

Senator -ARRsoN. You have a very deserving case that you want
to take care of?

Senator SHoRmWoRIE. There are a great many deserving cases that
ought to be taken care of, even in Mississippi.

Senator HAiUsoN. I agree with yrnu there thoroughly. One case
.you have got is very deserving.

Senator SHORTRIDOG. Well, personally, I have not one case or ten
,cases or a hundred. I am opposed to the whole plan of estate taxes,
and I want them reduced.

Senator WADSWORTH. Mr. Secretary, a suggestion was made to me
the other day with respect to the estate taxes assessed under existing
law, and the suggestion arose in connection with this discussion that
this bill shouldi"be made retroactive in the reductions made. Of
course that is the discussion you have.'heard about. It has been
touched on here by Senator Shortridge.' ' '

Senator Snormtnin .' The committee'first voted that way.
Senator WADSWORTH. These gentlemen talking with me of course,

were very much in favor of the retroactive Lviggestion. but assum-
ing that they could not get it or that the Congress would not give
them that relief, they suggested the elimination of the in 'erest charge
on their installment payments.

The CHAIRMAN. You mean after the 18 months?
Senator WADSWOnT, After the 18 months; yes.
The CHAIRMAN. You see they do not pay any interest for 18

months.
Senator WADSWORTH. I know. But these payments' on the in-

.stallment plan run for four or five years. And they will pay tre-
mendous sums in interest to the Government in addition to the taxes.The CHAiRMAN. But we would save that amount of interest if they
did pay it in advance. ' I do not think they can.'

Senator WApswoirg. But they can not.
* The CHilt IMN. But then we pay interest ourselves op the obli..

nation. '

7904-20---4
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Senator WADswom. But not at 6 per cent by any means.
T h e C Hm m A N . 'N o . .....

Senator WADSwoRTH. I think it can not be denied that the Gov-
ernment has thobe people by the throat in that respect and squeezes
them.

Senator WATSON. For five yearn.
Senator W pswou r. Yes, sir.
The GHAmmAi. Of course, j am opposed to the whole thing.
Senator WADswoa. The Government charges them 6 per cent

on their installments until the final one is paid, and you run that over
three or four or five years and you run up about 18 and 24 per cent
interest before they get through and they are helpless in it, and you.
are charging them more than dhe Federal Government pays for its
money.

Underecretary WINSTON. Six per cent interest, I think is use
throughout the act, both on refunds and additional taxes; 6oth the
same f iures.

Senator REED of Pennsylvania. If vou will lower the interest you
W0.1I find that no estate will pay within six years; they will all take
advantage of it.

The CiLA1MAN. They will all take advantage of it.
Senator WADSWORTH. Well, very few can pay before the interest
begna~to run.

he uaiRMAN. Well, but if the interest did not run they would
not pay tntil the end ofrtfe tr ,, .

f .Wjtor WboXTH. Yes;lut isnot the Government getting thefullI'e, of. thetax anyway
The 0uuicm.&N. Well, not the value of the tax as it falls due under-the law.
Senate' WADsWORTHK. Well, we nake all our estimated here on the

actual receipts, of the taxes assessed. . I am not making the sugges-
tkon TWi6 15 a suggestion made to me, an4 I am not entirely clear
on It, but I do see that a large estate which can not pay a very heavy,state'taZ within ithe 18 months period is thereupon Caught. It
iiust ay 0eventually; it pays on the installment plan. It has no

choice it the matter. Its exeutors simply can not raise the money.
And while they are making that trWuggle to pay t.e Government asks
them 6 pbr Centinterest..

Sec rtary o Thre may be an injustice there, but I rather

think the'reliqf wuld haye very narrow applicatiop,, I have neverheard aiy0' (omplai ~ion hat score, I mea. there have not been any
cases brought toU uwhic showed any injustice or harsh bearing of it.

Senator WADSWORMTH. Of course a suggeatiop like this had not
been brought up before the action of the House conmittee in revers-
ing its plan on this question of the retroactive feature of the estate
tax. That is what has brought it all up. It never was' thought of
otherwise.

The C AIRMAN. WelI, it was the second proposition that they
wanted changed in the law. If they can not xet the retroactive
feature of it then they want the interest feature of it. I guesq I have
got 20 or 30 letters hereon the same subje t, and when we r ch that
I intend to bring it f6 the attention of tho committee,

Senator HAimIoio. The House committee changed t ,position.Soiiator WAvawOTH.: The House committee had it retroActive,
and then changed it.

40
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Senator Spiormtom. Mr. Winston, may I ask you a questionI
Is it not a fact, or is it a fact-I do not know-that some word went
up to the Treasury Department that if the tax was made retroactive,
as the committee had voted, it would result in a loss of some $76,-
000,000 to the Treasury I

Undersecretary WINSTON. I think maybe Mr. McCoy figured
that. Those matters were all taken up in the committee, and after
Mr. Mellon appeared before the Ways and Means Committee the
Treasury had nothing further to do with the bill. I mean we did
not make any of these suggestions of the 80 per cent credit or the
retroactive feature.. Senator Snowrnmoz. Well, some one has told me, or I have read,
to the effect that it was because of that information that the House
committee reversed its position. I am further told, or have read!
that those figures were quite erroneous; there would not be a lose of
revenue exceeding $25 000,000, possibly $30,000,000.

Senator WATSO-. Well, Mr. McCoy is here and can tell us what
his estimates were.

Undersecretary WnisToN. I, never made the estimates. Mr.
McCoy may know about them. : 1 0 t

Senator SHORTMDG. Well, that information went to the om-
mittee, did it not? , ., .. t

Undersecretary WYNsTON. I do not kn6w. It did not come from
any people in the Treasury unless it was Mr. McCoy.

Secretary ML.wON. I do not recall -any information on this sub-ject, and as Mr. Winston said, after maing our first presentation
before the committee we did notappear, They worked out -ll of
those questions..,. .

Senator SvI.)TmIoD . I did not know but what you perhaps had
sent some communication to that effectL
. Undersecretary WLNsroN. They oonsulted us .neither in puttifig
the retroactive feature in nor taking itt out. o the

Senator WATsoN. What is your estidi.ate of the loss, Mr. McCoy#
Mr. McCoy. The estimate I gave the committee for the oalendr

year 1926, is 820,000,00 0ss-f reventie, or if you would make it
mtaroatie 4or two years ydW! wduld lose the difference betweed
the new rate and the 1924 rate, which is 15 per cent. The 15 per
oenti mould probably bring it up to: fully 4100,000,000 final [oss
spread over ive years. .. I

I PSenator RED of.Pennsylvania, Mr. Secretary, there are one or two
questions that I wanted to ask you.about features in this bilL I see
that the House bill reduces ,theitax on pure grain alcohol. ,.

Secretary MrxLLwN. Yes. , . I . . I
Senator Rzum of Pennsylvania. And that it is estimated that there

will be a loss of revenue of about $10,000,000 on that account. A very
*rso munber of the reputable druggists, drug manufacturers of the
country, like Parke, Davis & Co. and others, have asked that that
tax be not reduced.

Secretary MELLON. Yes.
Senator RXED of,Penusylvniia.,. ying that it amountato very

little on each prescaiption, axi4 that. the tax, qpertes to exude ureg r , hei~from use, by lbPoleers an4 manufacturers.9f "( eal
quor. ;'Their , p tion is that if t9p tax were'reduce4lspore 01
re alcohol Would e Used ii whisky man cture, and as the, rest
e Treasury regulations would 4avq t9 be. necearily mch,,n~r.

41.
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severe, and that they Willslose more in the end thamthe amount of
the tax that they are paying. -What is your -ew-as to the advantage
to be secured from the reduction of that tax? ' : , .. -
.Secretary Mx.wx. TIMa reduction was not made on recommend.

tion of the Treasury. In fact, it had been made by the committee
before it came to my attention. Mr. Andrews, ' the Assistant Seore.
tary in charge of the prohibition department, made a statement therein regard to its bearing on prohibition, on the work of the department.
As far as we could gather from, the evidence off -the people who are
qualified in the department to speak, the bearing of it on prohibition is
problematical. It is not likely to have any material effect one way
or the other on the business of the bootlegger. -However, the chief
objection to the reduction which was madeiby the Ways and Means
Committee is upon the loss of revenue. , 1 " I ' ,
' Senhitor REICD d Pennsylvania. The tax is easy to collect, is it not I

Secret ary MLiN. Yes. '
oenato Rz ofPennsylvania.' It does not 6ost much tocollect it?

Secretary MELLON. No.
.Senator RE of. Pennsyivania. -k costs as much to collect a p1rt

of it as to collect the whole amount?
* Secretary MzLw?; Exactly. , - # 11

Senator REED of Pennsylvania. And the people who pay the tax
do, not, want it reduced. - do not thitk there WAs any occasion for
the reduction. ,

Senator WAISN. I think: the small druggists all over the country
want it reduced., . . , ,
!, 1The *-Caaxmm. I do not think it is the drug stores, Senator.
I think it is the doctors from the letters I have received. , I t .0
.Secretary MzuoN. I might say that after we looked into it I took

the matter up with Mr. Green, the chairman of the committee, to see
whether we could have a rihearing on it, and lehaid it had gone too
far; there could not be a reconsideration of the question unless they
ave those people a chance to be heard again, which they 4ould not do.A nd theycoouldinot rctify it. , , ,

.Senator WATSON. My understanding is, from my reading 6f this
bill, that this tax is not decreased until after one year and then there
is a Certain percentage of decrease.
* The ChAiaRMa. One year after the passage, or until January 1,
1927.

Senator R2ZD of Pennsylvania.' It appears on page 257 of our bill.
The CzAIMAx. Yes; page 257 of our bill here.
Senator RzD of Pennsylvania. Under the new rates-
Until January 1, 1927, $2.20 on each proof gallon or wine gallon when below

proof. and a proportionate tax at a like rate on all fractional parts of such proof
or wine gallon; 

' 1 .

.On and after January 1, 1927, and until January 1, 1928, $1,65 on each proof
gallon or wine gallon when below proof and a proportionate tax at a like rate
on all fractional parts of such proofor wine gaon; and I

On and after January 1, 1928, $1.10 on each proof or wine gallon,

and so forth. Evidently intended to allow for adjustment.
,Senator IJAitwsoN. Is this one of the 'old war' taxesI
:Secretary Muaw.' No; it is, the generall excise tax.
Senator KrNo. Mr. Secretary, you may not care to express an
Miion upon this subject, and I would not care'-to ask it if you dO

St te to do so. Aside'from the : question of revenue,' .what do
you say of, the advantagfi of this tik- on alcohol for media ctnal put-
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poses, and the effect it would have in obtaining medicines for the
people, and the advantages or disadvantages which would result t'
the manufacturer or retailer, or the manufacturer of proprietary
medicines, or to the doctor?

Secretary MELLON. I have not gone into the question, and have
not made an investigation, and am not prepared to give an opinion.

Senator KING. Very well.
Senator REW of Pennsylvania. I have been told that the reduction

would amount to approximately 2 cents on an average prescription.
Do you know whether that is so, or not.

Secretary MELLON. I do not.
Senator WATSON. I think that is a high estimate.
The CRKIRMAN. Even at that, they could stand it.
Senator WADSWORTH. A prescription amounting to 60 or 70 cents

in a drug store pays a tax on the alcohol content of about 1 cent.
The CHARMAN. Not more than that.
Senator WADSWORTH. It is inconceivable that it would be a

hardship, .,. .." I .
The C&. It is known what percentage they make on these

prescripions. And I have been in the drug business all my life,and I know.
Senator SIMMONS. Mr. McCoy says that only a small part of it is

used in prescriptions.
The CGAnu"A. That is true.,
Senator SIMMONS. This is the most remarkable situation that I

have known in all my experience in tax making, a protest against a
reduction in the taxes.1 think we ought to know who it is that is
making this protest, and just what the demand is.

The CkmLU3AN. The only interest I have is to get the $90,000,000,
and get it easily.

Senator SIMMONsB I understand what the idea is.
Senator REBD of Pennsylvania. The people who came to me were

very frank in disclosing their interest in the matter. And they were
people like Parke, Davis & Co., a concern in Detroit, Eli Lilly & Co.,
of Indianapolis. I

Senator WATSON. They are opposed to this reduction?
Sen ator RuMD of Pennsylvania. They are very much opposed to

it, and their real reason, so far a8 I could get it, is that the prohibi-
tion enforcement in connection with it will be made so severe that
it will embarrass them more than the amount of the tax. They
say the tax ads as a silent policeman for them.
Senator SMMONS. Then the protest comes from the manufacturers

of the alcohol
The CHAMMAN. Yes.
Senator SwouS. When I got to my office this morning I found a

large batch of telegrams and letters from concerns in my own State,
and some without my State, and all of them insisting that the tax
should not be disturbed.

Senator REED of Pennsylvania. I have had telegrams from the
patent medicine manufacturers, like the manufacturers of the Doctor
Munyon, remedies,protesting against any change from what the
House has,done. Tbev want the tax.
. Senator Str~oNs,. The Honse committee has had hearings on this

matter, and I suppose' they were induced to make this reduction
because of an overwhelming demand in favor of it. Those who

f 1 1
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were not in favor did not seem to make themselves heard before the
House committee. 1

Senator WATSON. It came from the doctors and the small drug-
gists; they are the ones that inspired it. I have got the letters and I
know where it comes from in Indiana.

The 'CArRMAx. I do not think so, entirely.
-Senator REF.D of Pennsylvania. At all. events, we have the Secre-

tary's opinion on the subject, and I do not think it is well to spend
too nuch time on it.

The CHAIRMAN. No.
Senator KING. I would like to ask that Senator Wadsworth be

given an opportunity to express his opinion on this matter. I am
sure he has something to say.

Senator WADSWORTH. I have notIng, Senator.
Senator REu of Pennsylvania. I have one or two other questions

I would like to ask the Secretary.
Secretary MELLON. Very well.
Senator REED of Pennsylvania. One of Senator Shortridge's con-

tituents came to me and made the statement that early in 1924 his
mother had made gifts of a large amount of property to her children-
entirely as a 'it That was done in March, 1924, and the revenue act
in Juno, 192f put on a retroactive gift tax-

Secretary MELON (interposing). *Yes.
Senator REED of Pennsylvania. Thinlady could not have heard of it

at the time she made the gifts, because the act was not then passed,
and now a tax of $300,000 is claimed froir her donees on the gifts, on
account of a tax subsequently imposed.

Secretary MELLON. Yes.
Senator RED of Pennsylvania. Can you tell, us what the result

would be if we repealed the retroactivity of the gift tax? That iso
make it effective as of June 1, 1924, instead of January 1, 19241

Undersecretary WxNS'ON.. We can give it to you in a few moments.
I have got it here. - In the 'ift tax, of about $7,000,000 collected
during the last calendar year, 64,440,000 were collected on gifts made
prior &o June 2, 1924; and $2 704,000 on gifts made after June 2, 1924-
June 2 being the effective date of the law. ? .. ,

Senator REED of Pennsylvania. Has there ever been, a decision of
the courts *on the constitutionality of a retroactive excise tax?

Undersecretary WNSTo.N#. I, do not know of any, but the question
is now in litigation on these gift taxes. . :

Senator REED of Pennsylvania. Has the Treasury any recom-
mendation on that retroactivegift tax?

Senator HARRISON. This case that this man presented appeared to
be a pretty bad case.

Secretary MEULLON. I.think it is certainly inequitable to put a tax
on a gift where the donor was totally ignorant or without any knowl-
edge ihat theremight bea tax put on; it does not seem right.

Senator REED of Pennsylvania. It seems to me it is a dishonest
governmental act to do it.

Secretary. MELLON. Yes. ,.
The CHA4WAW. Then you might as well say-that any retroactive

tax is dishonest.
"Senator REm . of -Pennsylvania. Any retroactive exciS tax is

dishonest, because it implies a right to do, or not to do, a certain act.
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Undersecretary WINSTON.. I do not know that we have ever had
-such an awt.

Senator EED of Pennsylvania. One other subject, Mr. Secretary.
Secretary MELLON. Yes.
Senator REED of Pennsylvania. The last time we had such a

-question here, the Finance Committee raised a corporation income
tax abolishing the capital stock tax, and the reason stated at that
time was that it seemed a waste of money by the Government to have
two fiscal years; the capital stock tax had a fiscal year that was fixed,
and the corporation income tax had a fiscal year that coincided with
the caldendar year; and it seemed wasteful to us-, in that it required
two sets of reports made up on different bases and required the main-
tenance of separate units in your department.

Secretary MELLON. That question was considered by the Ways
:and Means Committee, and so far as the Treasury is concerned it
was immaterial because either way the revenue amounted to the
same. In favor of the present bill, that is, retaining the capital
stock tax, it is a fact that the corporations have been subject to it
-and they are accustomed to it, and there is something to be said in
favor of a tax when they have become accustomed to it and have
their books adjusted to meet the tax. A change would make some
difference in the bearing of the tax; some corporations would lose
by the change and other corporations would gain. It depends on
the nature of their business. If you made the change that would
of course make a change in the tax of almost all corporations. With-
-out a change they go on the same as before, on the same arrange-
ments as before. Now, from the revenue standpoint it is immaterial.

Senator REED of Pennsylvania. And it would bo satisfactory,
would it not, to get rid of this capital stock division that you have in
the Bureau of Internal Revenue.

Secretary MELLON. Well, of course, they are equipped for taking
care of it, and all that. It would not make a great deal of difference
that way.

Senator REED of Pennsylvania. It occurs to me that the capital
stock tax bears more heavily on corporations that are not prosperous.
I have known some corporations whose castal stock tax alone
:amounted to their entire income for a particular year.

Senator JONEs of New Mexico. A great many corporations hare
no income-and have to pay the tax anyway.

Senator REED of Pennsylvania. And it an income tax is sound in
theory I do not see why it should not apply to corporations as well
.as to individuals.

Senator WATSON. And the work could be done in the same de-
partment.

Senator REzD of Pennsylvania. Yes; and it would establish a
definite basis for an income tax, instead of a vague estimated value
-on the capital stock.

Senator WATSON. Mr. Secretary, would the Treasury oppose a
proposition of that character?

Secretary Mzu.oN; Oh, no..
Senator WATSON, Did you express an opinion before the Ways and

Means Committee on this matter?
Secretary Mu oN, Yes; about the same as I have now.
Senator SIMMON.- You have a proposition to increase the corpora-

tion tax.

I
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The CHAM1BMAN. I think I shall have to be excused now, on account
of an executive session in the Senate.

Senator JomsE of New Mexico. Will the Secretary be here this
evening?

The CHIRMAr. No.
Senator JoNCs of New Mexico. Will there be a meeting of the com-

mittee this evening?
The CNAMIAN. No; Senator Simmons, and some of the other-

members would find it impossible to be here.
Senator JoNzS of New Mexico. I wanted to ask the Secretary f% few

questions, with reference to the floating debt, how you proTiose to.
retire the floating debt?

Secretary MELLON. We could give you a statement on that. Senator.
The CMiARMAN. Then let us adjourn until to-morrow morning at

10 o'clock.
Senator JONZs of New Mexico. I wanted to know how you propose

to retire the floating debt, these short-term certificates f
Undersecretary WINSTOIN. I think we could give you that infor-

mation now.
Senator JoNEs of New Mexico. I would like to have your deliber-

ate answer to that question.
Undersecretary WiNSON. Of course, the difficulty is that we can

not give you a definite answer to-day. We may decide to roll it over
for a time. If the conditions remain the same as they are, we will pay
off a certain portion of that debt out of the sinking fund.

Senator J NES of New Mexico. I thought that sinking fund had
to.be applied to these bonds.

Undersecretary WNSTON. That is a part of the floating debt, be-
cause they mature in 1928.

Senator JONES of New Mexico. That is not what I refer to as the
short-dated debt.

Secretary MZLLON. That is now a part of the short-dated debt.
Senator JONES of New Mexico. WIat I want to get in the record

is a real statement of what the Treasury intends to do with these short-
dated debt certificates that run for 90 days, or 6 months, or 12 months..

Undersecretary WisiroN. Senator, if conditions remain the same,
we may pay it but if conditions change, we may roll it over for a time.

Senator Joms of New Mexico. In other words, you have no
program with reference to it?

Undersecretary WINsToN. Yes we have the program that will save.
themostmoney for this country. ou can not have a definite program.

Senator JONRS of New Mexico. Then you have answered my
question. You have no definite program I

Secretary MELLwN. That is a definite program, but you can not
give a spefic answer as to how payments will be made in the future.

Senator JoNS of New Mexico. That is exactly what I want to,
appeal& in this record, that you have no definite program.

Undersecretary WINSTON. We have the defiiite program so to
handle it as to cost the Government the least interest.

Senator JoNES of New Mexico. In your judgment?
Undasecretary WINSTON. Yes; it has got to be somebody's.

judgment.
(Whereupon at 3.30 o'clock p. m. the committee adjourned to ,

meet -at 10 o'clock a. m., to-morrow, Wednesdity, January 6, 1926.)
. 0
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SATURDAY, ZANUARY 9, 1928

UMTED STATES SENATE,
COMMT 2z bN FINANCE

WosAigo, W. 0.
The committee met in room 310, Senate Office Building, at 10

o'clock a. m., pursuant to adjournment, Senator Reed Smoot
(chairman) presiding.

Present: Senators Smoot (chairman) McLean, Curtis, Reed of
Pennsylvania, Stanfleld Wadsworth, McKinley Shortridge, Sim-
mons, Jones of New Mexico, Gerry, Harrison, king, Bayard, and
George.

Present also: Hon. Edgar A. Brown, speaker of the South Caro-
lina House of Representatives.

The CH mAN. The committee will come to order. Mr. Brown
we will be glad to hear what you have to say.

STATEMENT OF HON. EDGAR BROWN, SPEAKER OF TIE
SOUTH CAROLINA HOUSE OF REPRESENTATIVES

Mr. BRowN. Mr. Chairman and gentlemen of the committee, we
feel that it is scarcely necessary to present to you gentlemen lengthy
arguments in favor of leaving to the States the opportunit and
responsibility for levying of death taxes, except as the Federal Gov-
ernment may temporarily levy such taxes in time of acute national
emergency. Conclusive arguments in favor of such a policy have
been repeatedly presented and particularly emphasized by President
Coolidge and by Secretary Mellon. They were briefly but earnestly
presented before the Committee on Ways and Means of the House
of Representatives by the governors of a number of the States of
the Union and supported by the indorsement of the governors of a
majority of the States and by officers and members of State legisla-
tures.

Not only is the action which we urge and recommend in line with
the historic policy of the Nation and in harmony with our system of
government, but the policy is particularly urged and demanded by
the conditions of the present time and by the need oif additional
sources of revenue by the States. It is universally admitted that
there are no conditions of emergency requiring the continuation of
the levy of estate taxes b the -Federal Government, and the con-
tinuation of such levy under the circumstances violates every prin-
ciple of our long-estaiblished and generally approved national policy
of txation.

The Douse of Representatives by its action in the pending revenue
bill in reducing the Federal estate taxes by one-half has. not only
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jecognized the almost universal protest against excessive estate taxes,
but it has also recognized the general public sentiment in support of
the complete abandonment by the Foral Government of this field
of taxation. The reduction made by the House is approved, but it
does not go far enough. . The approval by the House of the inherit-
ance section of the revenue bill. ii tantamount to an admission that
the Government should entirely retire from this field of revenue.
But in doing so the Government would say that while it does not need
the revenue and is not expec to raise any considerable amount of
revenue under the terms of the bill, the thing that the Government
wants to bring about is that and every one of the States will be
forced, whether the wish to do so or not, to adopt the same inherit-
ance 'tax that the Federal Government adopts. I take it that none
of us need to delude ourselves as to the purpose of the provision in
question. Under the provisions of the existifig law, the Government
levies, in the higher brackets, up to 40 per cent on inheritances, 25
per cent of which may be collected by the State, leaving 75 per cent
of the 40 for the Federal Government. But in the present bill the
Government would reduce the rate to a maximum of 20 per cent and
allow the State to collect 80 per cent of the 20. Or, to put it another
way, the State would be allowed to collect 16 per cent and the Gov-
ernment 4 per cent. No one will gainsay the statement that a.4 er
cent inheritance tax collected by the Federal Government with teexpense of maintainmg a department for that purpose, ap praising
estates carrying on litigation, etc., will make that department hardly
more than s"f-sustaining. I am informed that the cost of collecting
inheritance taxes by the Government is from 1 Y per cent to 3 per
cent. If this be true, does the Government want to levy a I per cent
or a 1 per cent inheritance tax. It is, therefore, conclusive that the
the effect is one not to raise revenue for the Federal Government but
to force upon the States a rate and system of taxation that may be
obnoxious to them.

I take it that the Members of this Congr=. , 0lected by the people
as national representatives, are here to legislate with regard to
national and international affairs, and not to pass regulatory m~easures
to coerce the sovereign States. You may provide revenue, y.Uu may
originate revenue measures, but revenue for what I For the support
of the Federal Government. Are you here to provide revenue tmd to
originate revenue measures for the benefit of the States? By what
right does Congress conceive the idea that it is just to pass regplttory
measures involving the rights of the State to levy ',nd cv,!l'pt a direct
property tax? The States elect their own representatives and send
them to the legislatures for that purpose atd to determine -hose
questions. It may be true that some inconveniences are ansing and
perhaps radiy inequities exist because of the attitude of the dife rent
States on the inheritance tax question, but that is a matter for the
States. If the Federal Government is going to step in and attempt
to adjust every inconvenenoe or inequity in State laws then we may
as well abandon any effort to maintn -he rights c the States and
allow Congress to regulate the subjects and rates cf taxation in every
State.

Every Member of Congress knows, and the people back home
ow, that this is an effort to do indirectly something which Congress

has no right to do directly.
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Notwithstanding the arguments that have been made on behalf
of the temporary retention of a Federal estate tax at a reduced rate,
we are still of the opinion that there are no insurmountable difficulties
in the way of an immediate repeal of the Federal estate tax laws. It
is true, as above suggested, that there is a lack of uniformity among
the States in the matter of taxing estates, but those best informed on
the subject are of the opinion that as long as we have States'a entities
of Government there always will be a lack of uniformity, not only
in this but other laws, and that such a lack of uniformity is not only
inevitable but to a certain extent wise and justifiable. On the other
hand, we are of the opinion that the objectionable features of State
inheritance taxes will be more speedily remedied with the Federal
Government entirely out of this field of taxation, and that the sooner
we return to our histodc national policy in this regard the sooner
will the States seek and find remedies for the present objectionable
duplication and overlapping of inheritance taxes.

Wile the House of Representatives took a long and commendable
forward step in the reduction of Federal estate taxes, it also took a
very unfortunate and, in our opinion, wholly indefensible backward
step in the provision contained in paragraph (b) of section 300, pages
143 and 144 of the pending revenue bill, under which the tax imposed
by the Federal Government shall be credited to the amount of any
estate inheritance legacy or succession taxes paid to any -State or
Territory to the amount of 80 per cent of the Federal tax. This
provision is objectionable from many viewpoints. It undoubtedly
appeals to those who favor the maintenance of high estate and inheri-
tance taxes, and who desire to have the Federal Government remain
in the death-tax field. Undoubtedly it was assumed that those who
believe in the principle and policy of leaving the question of the levy-
ing of death taxes with the people of the States, this 80 per cent credit
is even more objectionable than the failure to entirely repeal the
Federal estate tax. Whatever may have been the thought or purpose
of those responsible for it, it is in the nature of a bribe and it amounts
to a oongressional coercion upon the States to harmonize their death
taxes and policies with a plan pr oosed by the Congress without
consideration by or consultation with the people of the States and
their legislative representatives.. As a matter of national policy, this 80 per cent credit is objection-
able, because it makes the Federal Government a revenue collector
for the States, leaving the Federal Government in some cases anexceedingly narrow margin of revenue, if indeed it would not in
some instances entail an actual loss upon the National Treasury.
F6r what purpose is this 4 per cent levy to be laid by the Govern-
ment I If its purpose be to tempt, urge, or coerce the States into the
enactment of death tax laws in harmony with the view of the Con-
gress thus expressed, it is a wholly unjustifiable act on the part of
the Congress. If, on the other hand, it is to be taken as an admission
that it is believed that the'Federal Treasury needs the revenue that
might be secured from a 4 per cent levy on estates, then the law
should be amended in accordance with that view and the Federal
levy reduced to a 4 per cent maximum. WhyI Do the States need
supervision at the hands of the Federal Government? Which de-
partment is best fitted to do justice to an estate in the matter of
returns and appraisements--a Federal department clerk living in
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Wshington, whose home is in New York (and who is sent to South
Carolina to make an appraisement and knows nothing of local con-
ditions), or vice versa, or the tax department of New York or South
Carolina, the agents of which are familiar with local conditions and
values'? Under a Federal appraisement executors of a deceased per-
son are confronted with a formidable volume to fill out in triplicate
(which a Philadelphia lawyer couldn't understand), answering an
infinite number of questions, and the return is always checked by
an agent of the department, bound by hard and fast ruless from Wash-
ington, with no power to decide any controverted question but with
infinite zeal for revaluing the property with respect to which he prob-
ably,.ha no means of making an intefligent appisal. The executors
are indeed fortunate if they can settle the Federal tax question with-
out reams of correspondence with the authorities (which often remain
unanswered for months) with the assistance of his lawyers and usually
trips to Washington, without accepting a number of injustices m
connection with the appraisal of property or the interpretation of
the law, which they realize it would be cheaper to accept than litigate
over, for if the estate's representatives are unwilling to accept a
ruling by some- department clerk or head which they consider unjust,
their oiiy redress is a series of appeals and court litigation which
may cover a period of years., I know of cases where in order to col-
lect a hundred or two dollars in Federal inheritance tax the Govern-
ment has spent hundreds and hundreds of dollars in appraisements
reappraisements, and litigation and caused those interested untold
expense and worry. Annoying rulings are constantly being promul.
gated by the lesser officials. .

Here is an instance of wrongdoing on the part of the department
here in Washington the like of which will continue as long as the
Government stays in this particular field of taxation, and particu-
lay if under tie pending bill the Government is to make all ap
pramsements and fix regulations surrounding the collection by the
Federal and State governments of this tax. It is an almost universal

practice in the States for married men to have the title to the family
home placed in the wife's name, and it has generally been held by
the courts that in such case the wife has complete and indefeasible
title. When the husband dies the home under such ciruastances
is no part of his estate. The estate tax authorities have, how ever
ruled that in case a husband buys a home for his family and
puts the title in his wife's name perhaps many years before his
death, the home remains part of his estate for the purpose of the
Federal estate tax, if the husband and wife continue to occupy it
together until his death, on the theory apparently, that the wife
does not begin to enjoy the bome untif sho has either turned her
husband out of doors or he has died. It is the constant necessity
of struggling against rulings of this character, of unwarranted in-
creases in the valuation of property, and the delays in securing
final decisions rather than the amount of the tax that have cause
the estate tax to become the bane of those who are trying to settle
moderate-sized estates. it is often found, after long-drawn out
correspondence and perhaps litigation, all usually caused by some
clerk's ruling, that no inheritance tax whatever 'is due the Govern-
ment. This condition serves to illustrate what most of us know by
experience, that the inheritance tax department of, the Federal
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O41verniment has caused the people ofthis country more trouble ind
worry. than any other department of the -Government which .deals
direotlty with the people, . And this, accounts largely for the -un.
povularitT of the law and the almost universal demand, fo- the
Federal Government to get out of that field of revenue.

The collection by State authorities of, inheritance taxes is accom-
plshed with little friction or hardship. The forms are simple.
The department heads are familiar with values, people, and con-
-4itions. The heads of the inheritance tax division are to be foundevery day at the State capitol, accessible to any citizen and any
-diflicult question can be ironed out without trouble. if a legal
questioni arises the State statute is suinple and the question Can be
pomptl.# determined.
t , Another and the more serious objection to the plan of what prac-
-6cally amounts to a joint Federal and State levy is the utnwarranted
and woeful extension of Federal centralization. The States should
retain jurisdiction ar.4 direct supervision over all sources of revenue
that may properly be classed as State revenue measure. The
inheritance -tax jri a direct property tax, a field which the Federal
Government has entered ory on the occasion of war e'mergeohy, and
always heretofore has withdrawn when the reason for such unusual
tttation ha4 ceased. 'Tho great World War bas elhded-the benier.

ency is over, and the Government has nolonger needforthisqextior-
4lary tax. -1,1 hr.And what of the infringement of the rights of the States? Isthere

justification for this apparently unwarranted invasion of thd t'ghts
,of the States? We claim not. Is the question of States rights
raised in' this matter? We Claim that it is. Is there any such thing
as the rights of the States? . Statesmen aU rave over the right'of th16
sovereign States to exercise this, that, 6r the Other power and then
some of them go aiad and vote to the contrary. There has been so
little real protest against the invasion of State rights of late' years
that it almost appears that the States have los these rigbt. by
ladhes.' Beveridje s History of the Supreme Court of the United
States fully depicts the swing of the pendulum for and against the
riLts of the States. At one period d our history the tendency is
toward invasion of these rights by the Federal Government, and at
another, the swing is back to the Constitution. The various inter-
pretations of the commerce clause of the Constitution is a fair illus.
ration df how far we have gone in oaie direction. The tendency,
however, at this time, is the other way. To-day, however, we are
mot so jealous of our rights as our forefathers were. They had lived
and fought and struggled to secure the blessings of liberty and they
were determined to enjoy the benefits of their hardships and experi-
ences and so resented grossly an encroachment upon me rights that
they Lad secured., But as time passed these pioneers passed also
only to'be followed by others less experienced in hardships and
struggle, and more accustomed to ease and luxury. Those who came
after them were corresponding different to the principle which
the fathers had fought for. The growth of the country developed a
national outlook. It was accentuated when, as we grew, we began
to play an important part in the affairs of the world. Our national
pride was stored and our participation in the World War was the
full development of this spirit.
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It is not to be unexpected, therefore that we find among us those
who are willing to drift from the onial purpo'& of the institution
and make dangerous departures from the theory that there are strongly
defined lines of demarcation between Federal and State function..

It in only necessary OP this question to recall the ninth and tenth
amendments to the titution:

The. eumeraton .in the Oonsaltution -of vcrtain. rightshall not be and mn-
i dtrued to deny or dlspwage otherasretained !Y the

The powers not de d to the United States bythe Constitution, not pr-
hibited by it to the Stat.., are reserved to the States, respectively, or to the
people.
* But we jrifted into the interstate commerce act, the Sherman Act

the Federal employers liability act, the Federal water power act, and
others, all of which to some extent was an encroachment, as was the
attempt to l 41late nationally on child labor. Many of these acts
undertake to do, in whole or in part, that which could be better done
by the States.

Then along another line we have drifted further than was" at-
tempted ,in the above-enumerated acts. The highway construction
act of 1916, the Smith-Lever Act, ths Sheppard-Towner Act, all
edging iWto activities that more properly belong to the State. T hpev
never thought much of these 50-50 mess of pottage acts _by Congress.

*Mr. Ghirman, I file with thq committee s &.part of this brie-
(a) (Commiltion of aions of'opnion on thssubject, inclEadi

4,of State legislatures, a great majority of the speakers
of State legislatures and governors of Statea , These speak for them-

SA list of the individual members of State legisature'who have
indicated tbeir opposition to the Federal inheritance tax.

(o), Copies of letrs and telegrams received since the above infor-
mation was compiled yesterday morning, from other members of
legislatures, speakers, and governors, who also desired to be recorded
against this measure.. In couclusion, Mr. Chaiman and gentlemen of the committee, I
desire to say first, personally and owfcilly, and as representing the
con mitteo of peOaers, and speaking what I believe to be the sent0-
metgt of tho grqat majority of State representatives and governors who
have expre#wd themselves on this object, as 46 matter of principle
and as a ° matter of democracy, the Federal Government ha no right
in the inheritance tax field. It is a field which the State ought to hove
toiteA Fundamentally it is a tax upon the right oioherit. That
0 the theory upon which the courts have held, that it can be legally
justified. That being true, it is the State which gives, its citizens the
right to inherit and protects them in that inhqritance, and -the State
is the only authority which can morally and leglly exact a death tax.

(Evidence in support. of the statement of Hon. Edgar A. Brown,
speaker of the house of representatives of South Carolipa in opposition
to the Federal inheritance tax is here printed in full as follows:)

. 4.

52



RNVUNUE ACT OF 1W

EXPRESIONS or OPINIONs 3y GOVNRNOM, OuICBRa AND MUMNDRS OF STATS
LEOISLATURES IN OPPOSITION TO A FEDERAL INEPRITANCa TAX AND PAVIK-
OULARLY T C THR INHERITANCE SuCTION OF THU REVENUE BILL NOW PENDING
BXyonD. CoNonRhs

COMed b the on. Edsar A. Brown, speaker of the South Carolina House of Repres ntamUvsaf _
tot oommltthe of moee msppinted ata tneetlnf of Stte reuweentat-.j held In Washiungt , I.
Deember 10, 1Q92, fed with the Plam Committee of the United atw Senate, lanusr7 0, .]

Taehington, D. V., December I0, 106.
To Ow ieg ares of all Sdae in Ow Union, and Las people Shroqf:

We, the Splakers of the house of representatives and presiding officers of the
senate of the legislatures of the States of Texas Alabama, Arkansas, Delaware,
Kentucky, Louisiana, Maryland, Michigan, Worth Carolina, Rhode Island,
South Carolina and Virginia, together with the chairmen of the fiscal affairs com-
mittee of these legislatures, and other legislators assembled in Washingon, acting
unofficially, address this memorial to the legislatures of the several States of the
Union and to the sovereign people of the States, asking them to join with us In
this petition to the Congress of the United States.

Through observation and experience In legislative matters affecting the several
States, we have come to the conclusion that the freedom of action of State gov-
ernments, as contemplated by the Constitution under our form of dual over.
elgnty, Is being gradually but vitally limited by and through certain legislative
polices of Congress.

In particular, we call your attention to that proposal In the new revenue bill
presented this week to the House of Congress by the Ways and Means Committee,
providing for crediting the Federal estate tax with the amount of any estate
inheritance legacy, or succession taxes actually paid to any State, the credit
allowed, not to'exceed, O per oemit:of the tot amount lnied 'by the Federal
Government. The effect- of .4hU, proposal Is to force all the States of the Union
to enact estate or inheritance tax iaws patterned after the Federal act in order to
keep within the States at least 80 per cent of the total levied by the Federal
Government.

For several years we have viewed with more ot less alarm the tendency of our
Federal Congress to encroach upon the rights of States In their legislative func-
tions but we consider this proposal In the new Revenue Bill now pending before
the house of Congress the most far-reaching piece of legislation ever seriously
proposed by Congress to take from the States the real earmarks of sovereinty-
heir rights to levy and collect taxes for the support and maintenance of their own

departments, institutions, and activities. Its n"&&ge by Congress would destroy
the spirit of the laws of succession in the severaT8ftes.

As representatives of the peoples of the several States, we have labored through
many years with problems that cause us to acclaim heartily the following declara-
tions of the President in his message of December 8 to Congress:

"The functions which the Congress ought to discharge are not those of local
government but of National Government. -The geatest. socltciude should be
exercised to prevent any encroachment upon the rights of te States or their
various political subdivisions. Local self-goverment is one of our most precious
possesslpns It s the greatest contributing factor to the sblity, strength

bry n progress of the nation. It ought not to be Infringed by assault or
undermined by purchase. It ought not to abdicate Its power through weakness or
resign Its authority through favor. It does not at all follow that because abuses
exist it Is the concern of the Federal Government to attempt their reform."

,Through many years of labor in legislative bodies of the States that make up
this Union we have continually confronted the barticatde of Federal encroach-
ment upon our rights. With each succeeding legislature we have seen this tend-
ency g8ow from a very small beginning to its present alarming proportions.. As representatives from these typical American States andwith full knowledge
of conditions that exist In Washington we confess we are greatly alarmed as to
the future of these United States., The Inttial paragraphs of the President's

message to the Sixy-ninth Congress find us fully In accord. - We firmly believe
with Ccngres's action as our example, that there Is so defluite a trend towarJ
centralization In this Government that all citizens of'the Republic Masy well be
alarmed.

In that spirit, as one with you, we call yo4r attention to this state of affairs
In the Nation as it affects the several States, and we ank you to Join with us In this
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eton to Congres that It heed our prayem and find a way to-return tothe 48
States dominion over their own affairs.

We tau upon Congrew to reject the joint levy proposed' by.the House com-
mittee and demand the Immediate abandonment of Inheritance tax by the Fed-
eral Government, as recommended by Secretary Mellon, leaving this source of
avenue to the Stte to use In thbir own way.. We instruct the secretary of this meeting to send a copy of thcse resolutions
to the President of the United States; members of the Cabinet; Members of
Congress; governors of States; lieutenant governors; speakers of the houses, and
to the members qf the several tate legasltures.

Tex: Lee Satterwhlt, s-eaker of house; Robert A. Stuart, State
senar;' John Dav*i, chairman, seate inane committee;

, , ,' Georg . Kemble, representative.
Abmms: Hugh D. Mx, speaks .1 house.
Arkansas: ltobwt Raley, Qsteae yis tor; Thoe. A. [1111, speaker of

house.
Dalaware: Henry C, Downward, spekr of house.
Kentucky: S. W. Adami, State senator; R. IFL Rogers, represents-

tive; John Cushing, representative.
Louisiana: A. W. Dilferes, representative.
Maryland; Francis P. Curtis, speaker of house; Franklin Upshur,

roprsentatlv ..
Michgan: Fred B. Wells speaker of house.
North Carolina: Edgar P harry, speaker of house; P. H. Williame,

" chairman, senate finance committee; N. A. Townsend, chair.
.". . .. • n, house .Mnance..ommlttee; W. R. Matthews, repesonta-

Rhode Islan: Arthur A. Sherman, president pro -tern, senate;
.t ha. 1, ILatop, rep tatlv.

South Carolina: Edgar A, Brown, speakw of house; Carroll H.
-Nnw chairman house 'A. committee.

Virginia: oyd. Ahchaeds, repressUtve.

* , . . , , ., .,.' , ,I

ftSOLU W *AfSJID AT CONW"URU4CM OF RIPAbSZNTAT1*VES OF LIOIBLATtIWU
IN 835510N AT WASUINGTON, ". ,C., DUZCUM3 R I0, 192

Rase ed That the (,hafr be authorized to appoint a committee to examine al
bfls ttrdueed in Congress propong joint levies and appropriations involilno
sct of State legislatures;

ThA said committee should be'instructed to report to governors sPeaker of
the house atd pftsldlng Off oers of the senate, any proposed leglslailon by Con-
grew that In any manner Invades the rights of States.
.. The following eftwtee was appointed: Arthur A. Sherman, chairman

sied ent pro teme of the Rhode Island Senate; Edgar A. Brown, speaker of
Ce aoouth iarltta.otwe of Reprdeentaives Henry C. Downward, speaker of

the Delaware'House of RepresentatiVes; . W. Adam , State senator from Kien-
tucky; Francis P. Curtis, speaker of the Maryland House of Representatives.

]WnoT5T FROM 4S MEKDRSM OP STATS L3OI5LATURNS OPPOSING PEDURAL,
LNUUMITANUX TAX PROVISION AND 41 FAVORINo

An Incomplete poll of the individual member Of State legilatuies throughout
the United States, covering all the States except Flurida, Pennsylvanla, Ver-

eont, and Alabama, develops the following pereenthge of sentiment expressed
by e members opposed to the Federal inheritance tax. Florida and Ala-
b ma were not polled-becaue they have a constltutioixal Inhibition against the
tnheritae tax. Pennsylvania and Vermont were not p01W because the legis.
Istw In those States have recently passed esolutlons Opposing the Fedra
InheiAane tax. In, no State has'there been any expressed oppostion by mem-
! s's, of the. l ture. We have perhaps, in rare instances, of three or four
from & 'SW28...the cavass, to date shows the following percentages,
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Sege. IUsid i order of, pawft""e 0ppose

Over 70 per cent: hrcml
Del a wa----------- 76
Connecticut ......... 72
Nevada------------------ 70
Texa ..................... 70

From. 80 to 69 per cent:
Wyomiang.---------------8
Luisia -------------- 6

Indiana------------------86
New Mexico -------------- 64
North Carolina ------------ 64
New Hampshire------------ 60

From 60 to 59 per cent:
Arkanss----------------659
Ohio ------------------- 58
Kansas------------------567
Maryland-------------....67
Maine------------------...56
Michl~i--------8
West riiwi:: -_ - -_ 5
Colorado.__:------------654
Tennessee.- --------- 64
Montana.-- .---------- 8
New Jersey..--_---------63

From 50 to 6.. pes cent: ?ingou
Oisgo'---------- ---- 8
So'AIMCAMILJ ............. 53

Missurih-------------------680

From 40 to 49 per cent:
Rhode Island-------------..49
South Dakota ------------- 49
Mississipp ------------- 48
Arson&a...............- 4

Massachusetts ------------- 65
Idaho --------- 43
New York --------- 45
North Dakota,------------- 42

Under 40 per cent:
Callfornia---------------3..8
Virginia ------------- 3a.....8
*Wa~hegton--------------.....38
Minnesota---------------33..
Nebskas ----------------- 24

Kentucky .2f

The canvass is stil under way, and we feel oertain that at least 78I per ceilt
of our legisltor. In all States will express their oppouttoi o a &Federal Inherit.4
ance -tax .and that* nt -mome than 1 per cent -will be In fovior -of It.

A majority of the speakers of the, various house of seirt &Wte have indi-
cated their opposition to this maure. Some of these # oeaebigen
In by win., and in order to placeea om pleth list In the i'e-rd of- the speAkert
who desire to be reeortled in opposition tothig measure, a lit wilbo pftparet1
and filed later along with protests from other members of Stto leglaatifres ind
governors as they come In.

PEOTXMT FROM a GOVIRNO0R~s.

Hon. EDGAR A. JBRowN~~ 8  o dDcme *I

DRAN IV T. BnowN: I have your favor of Iember 23, relative to the prop ,secA
Fder state taxandlIam very much oblie to you for it. rquiteage,wlt

oulin 4lsa the prpIln asit passodthe ouse, and bVkdti.
Itoucfhwlt the faryland senatorsbI ora totIL
With beet wishes for the New Year, l am,

Very tuly yALDRRT, C. RiTCEix, Gowiwr: '

FRaOM GOV. ANGUS W. M'LSAN, OP NORTR OAKOI4NA

I have just obeerced the recommendation of the House Waysand Means Comn-
mittee on Inheritance taxes. I confess I do not think that this p lan if emactc
into law will work out in practice. I am thoroughly tonvince-d that It would'be
beforCngrsto abandon the I nheritance tax altogether as a source of. Federal
revenue or reduce the tax to a minimum, allowing the Statts fo'es to levy a Wa
either upon the transfer of the estate or upon Inheriting he property. Ithik
the principle involved of having Congress dictate to the States the rate and
mnner of lcvylng these taxes establishes a very bad precedent.
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#ROM GOT# TOM J. T hat, O ARKANSAS

I am pleased to ek pledge reslpt of your letter of December 29th. • We
In Arkansa, are opposed to the Inheritanoe section of the present revenue bill
pending before Congres. -We feed that It Is a matter which should be left to the
various States.

A meeting is being held in Little Rook to-day called by the Speaker of our
House of Representative. for the purpose of discussing the Inheritance tax
question.

FROM GOV J. No BRICKSON, OF MONTANA

I am in receipt of your letter with Inclosures, in regard to the revenue bill
qw .pending before Congress, and note your comments thereon. I shall be

very glad to take this matter up with our congressional delegation and lay the
matter before them as you suggest. I believe that you are entirely rlght In
this matter, and I shall be very glad to cooperate with you In any way I can.

FROM GOT, AJVAN To FUI1.DRp O MABBACRUSNUB'f

There is no justification for the Federal Government to continue the tax on
Inheritances for purposes other than revenue, nor should taxing officials seek to
aeoompllsh any other result under the guise of taxation.

Massachusettm early established for its people the right of the devolution of
property . It set up and maintained probate courts and other governmental

agIneisI to insre te. prtvle g anted by the Commonwealth to the dead to
transmit property to the living. It is will recognized that to obtain revenue
with whiLh to oconuaut its governmental functions the State has a valid right
to 4&x a privilege wanted. In this respect the States stand alone because they,
and they only,. grant the privilege to their people to pass property at death to
those upon whom they wish to bestow their bounty. It seems clear that the
laying of death duties should be amluslvely a State function, and one that
should not be interfered with or modified by the Federal Government except
in those days of need when all the resources of the States must be freely granted
to the United States to ts end that they all may be preserved.

There are other revenue fields open to the Federal Government that are
closed to the State governments, and it does not fit well into our scheme of
ooperat tp have a strictly State source invaded by the Federal Government

epecily at a time when the revenue is not needed by the Federal Governmeni
but sadly needed by the States themselves. MA . usetts has the machinery
to protect Its citizens in the devolution of property a privilege which the State
WW granted; It feels that if tax exaction is laid wth every degree of fairness, it
presents both as Itself and as to Its citisens the continued occupancy of
this tax field by the Federal Government and earnestly desires a speedy reire-
ment from this field by the VWlt~ States flsa authorities. Every effortohould
be made by Cogre to repeal all Federal death duties and Msi husetts is
so deeply affected that It should render every assistance to bring thk about.
There Is no benefit to be derived from any other disposition of the estates tax
which has caused lo of needed revenue to the States and Irritation to Its
eltisens.

FROM Gov. 0oo30n a. B11.3n, OF NNW JRasEY

..1 have your letter of December 28, with closure. I have for two years sent
oomzunlcatlons to our legislature, recommending the course which you suggest
but without result. I shall take the same action In my coming message and
hope that we will get the necesary cooperation. You know, of course, that I
have always cooperated on this subject. -
, I quit. agree with you that the Inheritance matter will largely destroy the

sovereign right which every State has "to designate the sources of its revenues
for- Mte purposee&, IN.otherwedsl-t.appews to bean .efrrt.tewatd a'.woiwf
invasion of the rights of the States.

It seems to me that we have been derelict in many other ways, and have made
little or no opposition to this invasion of State's rights.
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FROM, GOV. G0O83 W, P. B t Of. ARZONA '

That portion of the House revenue measure dealing with the subject of inhei4
tance taxes seems to me to warrant close scrutiny and consideration.

I know tat you geatlemcu ar as familiar as I am with the subject of Fedpral
control over large areas of our State and of al Western States and that you know
the blightiig effect this control has had upon our livestock and mining induttries.

I am a thorough eIiever .n the. doctriue of State rights. I believe it to b4,
the only fundamentally sound policy that can retain for the people of then
United Stetes the best type of government yet conceived by man. The States
do not need and do not want to foster the hand of bureaucracy. Scarcely a
question of large public import arises these days whew some one does not stand
up in his place and pas the thing up to tbe .President of the United States to
find a solution; and that applies whether it be to questions of public policy or to
questions affecting private industry.
. We find It illustrated and typified in the question of the Colorado River eon-

troversy and in the coal strike. What is going to become of the self-reliance and
creative spirit of the American people, if that is to become the basic policy of
our governments? . I
,. rhat provision -of the revenue bill which proposes that the Federal Govern.
meant shall collect an inheritance tax and return 80 per cent of it to the States,
iriespeptive of the States' wishes in the matter, is, to my mind, fundamentally
wrong. 'It Is asserted that that provision Is adopted partly because of the action
of the State of Florida in providing for the elimination of the inheritance tax.

Why should Florida be compelled to levy an inheritance tax If she doe not,
wish it? Why should not the people be permitted to live in Florida and maintain,
their residence there If they so desire? Citizenship carries with it many privi.
leges and responsibilities- and if a man, in order to avoid inheritance tax, .takes
up his residence in Florida, it seems to me that he runs the risk of a policy'being
adopted by the State in which his property is located which may dissipate his
wealth andruin his enterprises.

But, even if that were not so, I do not believe that the Federal Government
should undertake to arrange taxtion questions for the States. I am advised
that a program Is under way to urge Congress to pass a uniform law taxing gaso-
line, based upon the same theories as those underlying the inheritance taxation.
. If this policy is followed out to its logical conclusion, State governments wW be

rendered Impotent. I thoroughly believe that the sooner the Federal Govern-
ment is eliminated, " far " possible, from the control over the affair, and areas of
the various States, the better it ts going to be for the people of the United State.
and the longer they a going to retain their liberties. If a few State governments
met up maeineryto aid- tax dodgers, I believe there is enough ingenuity still left,
In the American pIople to resort to measures adopted.through their various Stato
governments to conserve and protect the welfare o their citizens.
I give you these views for what they may be worth in connection with the pend-

ins legislation.

FROM GOV. CLARSNCU J. MORIUT, OF COLORADO

I am opposed to the Federal inheritance tax law and trust it may be repealed.
I favor making inheritance tax laws, if any, a matter of local option or deter.

mination by the several States.

FROM 0OV. JORK f. UUMUL, Or CONN UOtLt

In reference to your letter of Deoember 23, regarding the inheritan6e tax situ-
ation, I passed this on to our tax bommissloner, Mr. William H. Blodgett who I
consider one of the authorities on this subject, not only in Connecticut but In the
country, and I am forwarding to you his letter in which he reported to me on thesubject.

I think this matter 1. covered Very thoroughly in the commisioner's letter,
and if you desire any further information I would suggest that you might com-
munfoa direct klth Commissioner Blodgett,; who, I (qel sur'wilU be $ry ,glad
to coopeate with you s far as 'pomible.'. .
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LUrn oF TAX oMM2OE .SLODOM T O GOVBXOa TRUMBULL

Ms Bollknoy Join H. Taumu,
Gouernor 4 Cossaesicv*, H.1/ov, 0oweL

DuAn GovxaNoR: I am this morning in receipt of your note of the 28th Instant
inlosilng therewith a communication from Hon. Edgar A. Brown speaker of the
House of Representatives of the State of South Carolina. This letter calls
attention to the provisions of the Inheritance-tax section of the new revenue bill
which is pending before Congress.I I proume you will remember that Secretary Mellon and the President recom-
mended the immediate repeal of the Federal inheritance tax law. I believe this
is the course that Congress should take. It is particularly pleasing to me to
be able to agree with the stand which is taken in this matter by South Carolina
and many her of the Southern States. The same stand is taken, too, by many
of the Northern States.

- I have not at hand a copy of the props.3ed revenue bill, so I am unable to quote
to you therefrom. It provides, however, that a credit up to 80 per cent of the
Federal estate tax be allowed for State Inheritance and estate taxes paid. In
most Instances this means a net yield to the Federal Goverment of 20 per cent
only. The point is that there are rights which belong to the Individuals. Such &
measure proposes to slice from the decedent's estate, with no net gain to the Fed-
eral Government or to the States, a portion of to. property as a measure upon
States which do not fall in line with State Inheritance taxation. In other wordi, If
a State chooses to have no Inheritance taxation-and It is privileged to make such
chaoice--it i required to pay a Federal inheritance tax which w substantially
equal the amount collected by other States which do collect money from an estate
tax law. This Is a plain case of coercion of States. One of these States Is Florida,
another is Nevada, and there may be one or two more.

This provioh of the proppsed law will have little effect in Connecticut.' Such
effect as it may havre in my judgment, will be to reduce the amount of the Federal
Inheritance tax wbtch is pald by the estates. In arriving at the net taxable estate
In Connecticut the amount paidor to be paid to the Federal Government Is allowed
ds a deduction. On the contrary, In computing the Federal tax the amount paid
or to be paid to the State Is allowed as a deduction in arriving at the net taxable
estate. At the present time when the net taxable estate of a Connecticut dece-
dent is ceprtalned for the Federal estate tax, the Federal Government. allows a
credt Of not exceeding 25 per cent of the Federal estate tax figure If the Connecti.
out Inheritance tax amounts to 25 per cent thereof. The new law proposes that in
ieu of 25'per cenit credit a credit df 80 per cent shall be allowed. .....

In the appllcatlbn of the law as propomd, difficulty is foreseen. Agents of the
united States Government, taking their Instructons from Washington, a1to-
ether too often are unable.to apply such Instructions in specific cases in a way to

harmonize the pro lems of administration. Su h agents must take up questions,
which aris with Washington. No stereotype regulation or rule can be drawn
which is applicable to the exigencies which arise in the settlement of estates
throughout the country. We have already encountered difficulty in this regard.
Administrators and executors of etatea meet similar difficulties.

FROM oOV" CLIFFORD WALKR, OF UOOZ A

I desire to say for myself, representing the State of Georgia, that our people
are earnestly back of the resolution signed by the 32 governors. We feel that
this is a field within the exclusive jurisdction of the Statw, in the matter of tax.
ation. We believe that this Federal Inheritance tax can not and could not have
bee paved but a a war measure; that it is a. matter that should be left to the
State.. We hope Congres will retire from that fid.

FROM GOT. VRANKIN IL nUJ.U45, Or VERMONT

n1 have your letter of the 23d and agreeable to your request I have written to
Senator Dale In regard to the inheritance section of the revenue bil. I can
speak very frankly that It will not be, as drawn, satisfactory to the State of
Vermont.
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FROM GOV. AIAM 2. wrslRa or R1ODI 16"ND

Permit me to acknowledge the receipt of your letter of December 28 relative
to inheritance tax.

I n m y opinion, this Is a matter for 8tts jurisdiction, and I will be please d to
your letter to our legislature.

FROM 0OV. WILLIAM W. DRANDON, OF ALABAMA

I regret exceedingly that I was unable to attend the meeting of the Country
Bankers' Association recently held in Georgia.
- I am in receipt of your letter of June 28 and a copy of the resolution adopted.
I concur in the resolution as passed.

FROM THE SECRETARY OF STATE FOR DDLAWAR ,

Replying to your recent letters, would advise that Gov. Robert P. Robinon
has authorized me to advise that he is opposed to that portion of the Federal
inheritance tax which taxes the estates of decedent., and believes that these
provisions should be repeled.

I note that SenatUr Bayard has already advised you that he Is opposed to that
portion of the Federal Inheritance tax, but as yet I have had no reply from Senator
du Pont.

FROM Ov LEN SMALL, OF ILLINOIS

I am in receipt of your favor stating the purported views of chairmann Green
of the HoU&I Ways and Means Committee and Congressman Garner rexardng
the Federal inheritante tax.

I am sorry to hear of the position which these gentlemen are credited with
taking, as I had hoped, and still hope, that Congress %ith its unlimited means of
securing funds without direct taxation, would repeat the Federal Inheritance tax
law and leave that nouroe of revenue for the use of the States.

I firmly believe that Congress should take this action and will be glad to do
what I can toward sctomplishing that end.

FROM GOV. MIIAM A. UROnVoN, OF TEXAS

I favor the, repeal of the present Inheritance tax provision of the present
Federal tax measure, leaving Wis soure of revenue to the States for individual
action as they see fit.

FROM GOV. BMW S. PAULUN, O KANSS.

P Governor Paulen asked me to say to you that he is in favor of asking Congress
t repeal the Federal estate tat, leaving this source to be handled entirely by the

FROM GOV. WKLLIAM I# FlI 14)6 OF KENTIUCUY

Confirming my telegram of even date, I have Just vead copy of the resolution
on Federal inheritance tax plumed by the Georgia Country Bankers Association
at Savannah, Ga., June 18.

I am glad to give my hesty ndorsement to thoe resolutions and desire to
thank you for your courtesy in forwardig copy of same to me.

' 1 U
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FROM GOV. HBNRT L. IfQUA; O LOUISIANA

In reply, I wish to state that Louisiana is already on record in opposition to
the Feoral Inheritence tax, our legislature of 1921 having adpoted a concurrent
resolution memoraliing Congress to repeal the Federal estate tax. While this
resolution was adopted prior to m administration, I feel that I should respect
the wishes of the people of this Stati, as expressed in the resolution quoted.

FROM GOV. XUNRT L. WHITF1/LD OF MISSISIPPI

Replying to your request that I inform you of my position relative to the
Federal Government levying an Inheritance ta, I am In favor of the inheritance
tax being solely a State tax, leaving this soure of revenue to the States to deal
with as they see fit.

FROM THU STATUS TAX COMMIlONBR OF NNW MUXICO, MY DIRECTION Of GOV.
A. T. HANNTT

As a member of the State tax commission of this State, will otate that this
comr' lon is very much interested In the matter of Inheritance taxes and It is
our nation to exert every effort in the matter and cooperate Li every way
pomiet with other States, and agencies looking to the repeal of the Federal
inheritance tax. The matter will be brought to the attention of om Represen*
ties In the Congress, who will give the matter their serious consideration.

FROM GOV. J. U. UUICKSON, O1 MONTANA

I am opposed to a measure of this kind, believing that the matter should be
left to the States solely.

FROM GOV, A. 0. SOR1IA3 OF NORTH DAKOTA

I am opposed to any laws that serve to take away State'rights. I believe In
an inheritance tax andI hope it may be possible for the States to adopt a uni-
form tat measure, but I feel very strongly that the States should control such
matters themselves.

FROM 001. THOMAS 0. M'LZOD, OF SOUTH CAROLINA

In regard to the Inheritance tax I feel that the Federal Go irnment should
retire from this field of taxation entirely, leaving it to the States to deal with as
they see fit.

FROM GOV. CAXL GUNDZSON, OF SOUTH DAKOTA

After considering the matter carefully and after receiving a statement from
the director of our tax commission, Judge B. W. Baer I am prepared to state
that I am opposed to a continuation of the Federal inheritance tax law. I am
firmly convinced that each State can better administer this form of taxation to
better advantage than can be done by the Federal Government, and I am not
In favor of the Federal Government collecting this tax for. the State.

FROM GOV. AUSTIN PAT, OF TENNESete

Of course, there is no excuse whatever for a Federal inheritance tax during
peace time. That tax (n our State is a privilege tax, not an ad valorem tax
levied and collected for the devolution of property under our laws, and, of course,
no title can ever pass under the Federal statute, but is taken always under the
aws of the State where the property Is situated.
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FROM GOY, D. LN TRINKLE, OF VIRGINIA

I am certainly in favor of the States being given this field of taxation and have
long since advocated the same on numerous public occasions. In making this
statement I do not want to be understood as being in favor of the States yielding
up their rights to place an income tax. A great many of the States have built
up their taxation system with the income tax as a very important part of their
revenues, and before any change should be made in this, most serious considers
tion should be given to the matter. The reason that I refer to the income tax is
that I see some suggestion that the Federal Government will contend for this
field exclusively.

FROM GOV. ROLAND H. HARTLEY, OF WASHINGTON

The resolution passed by the bankers association convention at Savannah, Ga.,
July 18, 1925, is in entire accord with my formerly expressed opinion- also with
the ideas of the supervisor of inheritance tax in this State, and, I believe, in ao-
cordance with the opinion of the great majority of the people of the State of
Washington.

Heretofore the Federal estate tax has been adopted as a war measure for the
purpose of collecting funds immediately for such emergency purposes, and here-
tofore the tax has been discontinued as soon as such emergency has ceased to exist.
There seems to be no reason why this form of taxation should not now be termi-
nated as soon as possible. Furthermore, it seems to me that the different States
should get together and adopt a more equitable and uniform method of inherit-
ance taxation and avoid the double taxing of the States and reduce the burden to
such a degree that Inheritance-tax collections could and would be handled without
the present hardship upon the States and extra labor and official work in making
the collections.

In considering the question of inheritance tax, as well as other methods of
taxation, we should not be carried away by popular clamor to levy unreasonable
toll upon large Incomes and large estates. In taxation matters, as well as in
anything else, we can't lift ourselves by our bootstraps. It must be borne in
mind ohat no matter upon whom the levy is made, in the end taxes are paid by
everybody. When taxation schedules become so large as to render investments
uncertain, to cripple industry, and to take away the incentive to accumulate, we
no longer have taxation but confiscation, which precludes all progress, all growth,
and development.

At a conference of Governors In Savannah, Ga., on June 18, 1925 the following
resolution was adopted and 32 governors sibcribed or authorized their names to
be subscribed thereto:

"Be is resolved; That the inheritance-tax provision of the present Federal tax
measure be repealed, leaving this source of revenue to the States for Individual
action as they may see fit.

"Hon. William W. Brandon, Alabama; Hon. George W. P. Hunt,
Arizona; Hon. Tom J. Terral, Arkansas; Hon. Clarence J. Morley,
Colorado; Hon. John H. Trumbull, Connecticut; Hon. Robert P.
Robinson Delaware; Hon. John W. Martin, Florida; Hon.
Clifford *alker, Georgia; Hon. Lem Small Illinois; Hon. Ben S.
Paulen, Kansas; Hon. William J. Fields Kentucky; Hon. Henry
L. Fuqua, Louisiana; Hon. Albert E. Ritchie, Maryland; Hon.
Alvan T. Fuller, Massachusetts; Hon. Theodore Christenson,
Minnesota- Hon. Henry L. Whitfield Mississippi- Hon. J. E.
Erickson, Montana; Hon. James G. Acrugham, Nevada len.
George S. Silzer, New Jersey; Hon. A. T. Hannett, New Mexico;
Hon. Alfred E. Smith, New York- Hon. Angus W. McLean,
North Carolina; Hon. A. V. Sorlie, Korth Dakota; Hon. Arm J.
Pothier, Rhode Island; Hon. Thomas G. McLeod, South Caro-
lina; Hon. Carl Gunderson, South Dakota; Hon. Austin Peay,
Tennessee; Hon. Miriam A. Ferguson, Texas; Hon. George H.
Dern, Utah; Hon. Franklin S. Billings, Vermont; Hon. E. Lee
Trinkle, Virginia; Hon. Roland B. Hartley, Washington."

• ; ,
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8pokor an peti Mit oflorsofee"sse who have indicate their opposition to the8psakerac aax provisid of the remeue bill

ft"t.
Alabama..........................

CAlon.......9..................
Cououalo.................. ...
Gelora..................

PIdA............................

Idia............................

Indian...................... ....

K M. .......................

Loisan .........................

othaoIna... .. 4...........

......... d.l.a.... .............
.h ............

.................

Prolding OMcw e(ens6&*

W u~rdWinor..............
8B. Macau...................

J. Edwin Brainard..............
. ..........................

J.J. N id........pr tm ) .

J. H. E~ni ................

Ja. J. CNw" (prsident pro m).

WPn. . 0ber~t.............
Dyo 0 LoMan...Jr.........
-. 1I ....... ...........

u.............

. WD................

LII? OF STATA LNISLATOB8 WHO HAVE SIGNIVI3U ITY MAIL OR WIRE, SINCE Tm.~
COMPILATION WAS KADE1 THEIR OPPOUIZON TO THU ZNIIEJIIANCE TAX PRO&
VISIO01 OF THU 11XVENUE7 DIlL? NOW PZNDINQ

1. We 'Butler, Tennessee representa-

Fewumiden L. Ives, Connecticut repre-
sentative.

J. R. Westbrook, Texa" representative.
C. E. Nicholson, Texas representative.
J. W. McCleish, Tennesee represnt-

ative.
J. FifLochard, Indian senator.

Miam B.Ormabee, Michigan repre-
sentative.

J. W. Stevenson, LAexas representative.
Hugh 8. Bryer, West Virgii repro.

sentative.
J. L. Johnson,'Michigan representative.
B. B. Hoskns, or., Texas representative.
L. W. Hunt, Ohio representative.
W. Re Posgo, Texas representative.
L. 0. Bradord Indiania senator.
W. A. Joiner Yew York representative.
J. C. Albri~n, Texas representative.
Ben D. Browz, West Virginia repre-

sentative.
Jacob Bender, Nebraska representative.
J W. e ar Tewa representative.
1. N. Tabbaa Connecticut represent-

ative.
J. BE Eastexte, North Dakota repre.

sentative.
Charles 8. Adams, New Hampshire

We A Stret, estVirginia represent.-

J. 0. Sohwinw, Indian* representative.

Edgar C. Daineld, Now York represent-
ative.

L. E. Carlson, Indian& representative.
Edna C. Fenniman, Connecticut repro-

sontative.
D. S. Hollowell, Texas representative.
A. 1. Mitchell, Connecticut represent

native.
Charles E. Bya., Nebraska represet-

ative,
Alice Pattison Merritt, Connecticut

senator.
Guy B. Murray Ohio representative.
G. W. Coady, IYexas representative.
John W. Ho ollday, Missouri represent-

ative.
E. W. Pickett, Connecticut representa-

tive.I
Perry F. Buckle, Wyoming represent-

George A. Blanchard, New Hampshire
representative.

C. . Heaberlin, West Virginia repre.
sentative.

Frank ID. Fuller, Tennessee representa-
tive.

E. A. Piper, Maine representative.
B. C. Gray, Texas representative.
Ferinor Barrett, Georgi representative.
H. Thane, Arkansas representative.
David P. Dellinger, North Carolina

representative.
Franklin Upehur, Maryland repre-e

sentative.

SPeaker abom

BohD. M=7l.

Tha. A. HMIl.
Frank A. Merriam.
BibertLUDarble.
J~R y&C Downward.
A. UMia.
W. D. 01lli.
David E. Shanahan,
Cbiu. Z. Mann.

Frowlss P. ourt".
Irad B. Wells.

Thoe. L. Balla.
1"n H. Parker.
Allen 0. Burke.
A. S. flendeon.
Noo. A. Wood.

D). W. SmiLk.

Edger W. Pbarr.
Har D. 80yv&.
Philip C. Joelin.

Edger A . Brown.

3. N. Keetley.
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There was Bled with the committee for its perusal an individual lit giving

the names of 4,239 State representaUves protesting against the inheritance
tax feature of the revenue bill.

The following resolution was filed with the committee after being presented b
the Hon. Mr. S. B. McCall, lieutenant governor, and Mr. Thomas A. Hil?,
speaker of the house of representatives, of the 6'tate of Arkansas.

"BI5OLUTION

tWith no purpose of resurrecting Issues which once divided the Nation, but
viewifig with alarm. the proposed encroachment of the Federal Government upon
what has been from the beginning of American democracy the prerogative of the
sovereign State to levy and co t its own taxes as assessed against property for
the support of the State government-a function which, ii our opinion must
remain exclusively that of the State to exercise independently-we conem to
serious concernfor the future of both the Nation as a whole and the separate
Commonwealths comprising it If the far-reaching principles Involved In the
Federal revenue bill now pending before Congress, particularly with reference to
the inheritance-tax feature thereof, providing a joint levy to i assesedrbth
United States Government and divided as between the Federal or every nt
the State shall be disregarded by the legislative bodies of the American Comn -
monweAit6i.

"It io maintained that a State should not be comf led In this fashion to be-
come a party to a joint tax levy under penalty of losing a source of itt. revenue If
It dissents. The purpose of the proposed law Is ulterior. Never before in the
history of the United States except under stres of war condions, has the
Federal Government ever attempted to levy a property tax. If the present
attempt is accomplished, the danger will be imminent of the Federal Government
next dictating the entire taxing policies of all the States.

tWe hold that the rights of the States, although often disregarded, still re-
main one of the fundamental principles of our democratic government, and
that It we continue to surrender to the Federal Government every function
which belongs to the States it will be only a question of time before centraliz-
tion, with its attendant and inevitable autocracy, will submerge every remain-
onf vestige of State sovereignt

The Inheritance tax i a (diect property tax, and to assume the authority
to assess a Joint levy, the Federal Covernment coming Into thLl o State and arb
trarily fixing the rikte of assessment and sharing In the revenues, leaving to the
State no election of choice, is, we hold, an unwarranted invasion economically
as well as politically, of the sacred principle of self-determLna ion, which i
permitted to go unchallenged wirl rove only the forerunner of even further
abrogation of the prerogatives whict the Statey have enjoyed without abridge
ment since the forRation of the American Union upon the bedrock foundation
of democracy: Therefore be it

" Reooed, That we, members of the Arkansas Lc.nslature, In meeting wi-
sembled at Little Rock, Arke, this January 4, the ogress fthe nitey
protest against the passage of this 1928,sin , d tres ecti e e nte
States, and that a copy of this resolution be mailed to the two Senatoks and the
Congressmen of this St ate after same has been submitted to the other members
of the legislature not present, for their signature.

"J. B. Webster vice president American Southern Trust Co., Little
Rock; J.., Hill Arkansas Democrat; B. E. Tolley, representa-
tive Columbia (%unty, Mlagnolia' A. B. Vaughan M ai;
W. H. McLaughlin representative Lonoke County; I aul Grabiel,
senator, Pulaski ounty, Little Rook, Ark.; W. D. Jackson,
representative of labor, Little Rock, Ark.; Jos, Loeb, Little
Rock, Ark.; E. Hope Brooks, representative Lee County,CArk.
T. 0. Gray, representative Batesvil~e, Ark.; Hugh D. Clark
representative Hempatad County, Hope, Ark.; W. S. McCord,
Little Rock, Ark.; E. L. MHaney Little Rock, Ark.; E. A.
ofe, Forrest City, Ark.; John W. iall, Widener, Ark.; Rece

A. Caudle, Russeilvillu, Ark.; M. B. Norfieet sr., Forrest City,
Ark'- Creed Caldwell, -Nne Bluff, Ark.; i~aiter W. Raney#
Mcdlrory Ark;- Ben B. Williamnson, Mountain Home, Ark.;
Sam D. hiawodE Dorado, Ark -Allen D. Shceton Lepanto,
Ark.; Lester L. Gibson, Walnut 'Ridge, Ark.; J. L~ Shaver,
Wynne, Ark.; 0. B. Oliver, Jr., Corning, Ark -, Mr's. Siyney J.

79044-0-41
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Hunt, Pine Bluff, Ark.; Miss Erie Chambers Little Rock, Ark.;
°E. W. Chaney Little Riook, Ark.; Neill Bohlnr, Little Rook,
Ark.; W. H. Ablngton, Beebe Ark.- E I. Collins Gould, Ark.;
Walter H. Riley, t Bluff, Ark.; Y. C. Dawson, 6Nnwav, Ark.;
D ph SmIth, Crawfordsillle, Ark.- E. L. Page, Sheridan Ark.;
C. .Wahlquixt Wynne Ark.; D. h. Niven jr, Pine Blut, Ark.;
Those. A. Hill, ine Bluf , Ark.; Peter R. Delsch, Helena, Ark.;
S. B. Pete McCall, El Dorado, Ark.; J. A. Thornton, Mena, Ark.'

(Whereupon at 12 m. the committee adjourned to meet at 10
o'clock a. m., Monday, January 11, 1926.)
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INVESTIGATION OF BUREAU OF INTERNAL REVENUE

TUESDAY, JAMUA.RY 12, 19G2

UNITED STATZ SENATE,

COMMITTEE ON FINANCE,
Waskington, D. (.

The committee met, pursuant to call, at 10 o'clock a i.,' in room
312, Senate Office Building, Senator Reed Smoot (chairman) presid-in .present: Senators Smoot (chairman), McLean, Curtis Watson,
Reed of Pennsylvania, Ernst, Stanfield, Wadsworth, Shortridge,
Simmons, #Jones of New Mexico, Gerry, King, Harrison, Bayard,
and George.

Present also: Senator Couzens, chairman of the Select Committee
Investigating Bureau of Internal Revenue, and Mr. L. C. Manson,
a counsel to that special committee.

The CHAIRMAN. If the committee will be in order we will begin
our hearings. Senator Couzens, do you desire to be heard first, or
do you want Mr. Manson to proceed ?

Senator Couzxss. Perhaps I might just as well make a brief
introductory statement, but Mr. Manson will make the report for
the majority of the committee.

The CHAIRMAN. Senator Couzens, if you will just take a seat on
this side of the table the committee will be glad to hear you.

STATEMENT OF HON. ;AMES COUZENS, A SENATOR IN THE CON-
GRESS OF THE UNITED STATES FROM THE STATE OF MICHIGAN,
AND CHAIRMAN QF THE SELECT COMMITTEE INVETGATIG
THE BUREAU OF INTERNAL REVENUE

Senator Cot'.-s. Mr. Chairman, and gentlemen of the committee
since we were before you a year ago to get our resolution extended
to June 1. we have been proceeding with the matter given to our
attention. l') until that time we obtained all the information we
could get from the Bureau of Internal Revenue-tbat is, within the
bureau-and called for considerable information in the way of cases
and statistics to be studied and gone over during the time from
June 1 until the convening of Congress.

During that time our committee sat and studied a great many
cases, dealing primarily with amortization and discovery depletion
and depletion of natural resources, and went over some audit cases
but not a great many. We also went into some cases that came
under the heading of special assessments.
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All this suiniaer recess Mr. Manson and his staff went into great
detail, the result of which has been a quite, voluminous report,
which I hold in my hand. This report represents the first printed
copy we have had, and it is the report of the committee. I thought
to have copies of it here by the time your committee shoul meet,
for all members of your committee, but they have not arrived. It is
promised that they will be here very shortly.

So as not to cause a repetition of anything the staff may have to
say I think it would be better for Mr. Manson to present to you
gentlemen his views on the subject. I might explain that some of
us are in accord and some of us are not in accord on all these mat-
ters; and it may be that those who are not in acord with Mr. Man-
son will have something to say at some other time. or even at this
time. I would l)refer tfat you should henr Nfr. Manson now.

The CHAIRM..S. Your wishes. Senator Couzens, will be complied
with. Mr. Manson, if you will take a chair right opposite the com-
mittee reporter we will 'be glad to hear you.

8TATE[MENT 0F L 0. MANSON, ESQ., COUNSEL FOR THE SENATE
SELECT 0O3M INMVSGATING TIE BUREAU OF INTE
NAL VENV

The CHAMMAN. Before you begin, Mr. Manson, let me ask Sen-
ator Couzens a question: Is the report which you are just submit-
ting a unanimous report of the select committee or a majority
report ? .I

Senator ColuzExS. No; Mr. Chairman, this is a majority report.
Senator Ernst said he had not had n'bppdrtuniq to read it through,
and Senator Watson had only had opportunity to read about three-
fourths 9fit andthey said until they had an opportunity to read it
all tle way throtigh they would not want to sign it. I 'understand
that the other members of the committee are in accord.

'Senato ' 1sr, Have Senators King and Jones signed the report?
Senaitr 06iz&,.: Yes.'
S.!ator EnesT. With or without reading it?
Senator Koo. After reading it, I will answer.
Senator Q ML Is the report now in print?

'Senator CoZ'.Ns. Yes; but this is the, only.copy our committee
has been furnished with up to this moment. However, we were
promised a supply for this committee by 10 o'clock, and I assune
theY will be here shortly.

The CHArMAN. We understand that a copy will be here to be
furnished each member of the committee in a short. time.
Senator COUZENS. Yes.
Mr. MAN ON, We had expected to have them here this morning

by the time your committee met.
Senator KINo. The report is not complete. That is to say, there

are two or three subjects yet to be dealt with.
3;rt. MAN'SON. Yes; but I might explain that I do not expect to

discuss anything here this morning that is not contained in the
printed report.'

The CHArMAN. You may proceed.
Mr. MmNsoN. We have some suggestions to make as to legislation

on paiicular subjects which I will present to this committee. I

626A



REVENUE ACT OF M 67

believe, however, that the consideration of these particular subjects
will throw a great deal of light upon the general administrative
methods employed in the Internal Revenue Bureau.

The CHAMMAN. Have you those amendments prepared ready to
submit to the committee?

Mr. MasoN. Yes.
The CHAIRMAN. And vou will submit theiw duri your analysis?
Mr. MANSON. Yes, sir. And they will show thle necessity for

some legislation of a more general character dealing with general
administrative methods.

The first subject that I will bring before your conunittee is the
matter of handling amortization claims. This subject was discussed
to some extent when we were before your committee a year ago.

Senator Ri:iw of Pennsylvania. Those arise under both excess
profits and the income tax law?

Mr. MANsoN. Yes. Amortization is a deduction from the income,
taken for the purpose of charging off excess capital charges due to
war investments. It was a provision inserted in the law to permit
a manufacturer who had made plant extensions for the purpose
of manufacturing articles contributing to the prosecution of the
war, to write off war loss arising out of such investment.

Senator RiEru of P3ennsylvania. It is quite distinct froin ordinary
depreciation which all plants have?

Mr. MANSON. It is distinct in this I Ordinarily investment in
plant would be returned tax free to the taxpayer as ordinary depre-
ciation extending over the life of the plant. The amortization pro-
vision, in effect, permits the taxpayer extraordinary depreciation.
It permits him to charge back as against income of the high war
tax era that extraordinary depreciation which took place, represent-
ing, for instance, the difference between the war cost of his plant
and what that plant is worth after the war, what it could be re-
placed for; and represented by the loss due to the investment in
plant or equipment which is not useful for postwar business or
operati ans.

Senator RE o of Pennsylvania. Does it bother you if I should in-
terrupt your statement to ask a question?

Mr. MANSON. Not at all.
Senator RE.D of Pennsylvania. Are the~a amortization charges

still being deducted in present years, or does this apply particularly
to the immediate postwar years?

Mr. AI&NsoN. The deduction is taken from the income of the
years 1918, 1919, 1920, and 1921. A large amount of the cases in
which the deductions are taken are not closed cases.

Senator REiD of Pennsylvania. I understand Chat, but it is not
a future question in the sense that amortization deductions are go-ing to be. made in 1927 and 1928?

Mri. MANSON. Oh, no; that is not a future question in that sense,
and on the other hand it is not water over the dam.

Senator :REED of Pennsylvania. Because the cases are not yet
closed?

Mr. MANSON. Yes; bWause the cases are not yet closed.
Some idea of the importance of the subject can be judged from the

fact that the allowances passed up to April 30, 1925, by the engi-
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neers amount to $596,984,0W). and at that time there were still pend-
ing amortization claims which had not been acted on by the engi-
neers amounting to $75,171,000. The staff of the investigating coni-
mittee has examined all amortization claims passed by the engineers
of the Bureau involving allowances of $500,000 or over. This rep-
resents in amount 72 per cent of all of the claims which have been
passed by the engineers. So that we have covered a considerable
percentage of the amount of amortization claims passed.

Senator Kiwo., Are the investigations of the engineers sufliciently
accurate and thorough to determine that the claims for amortization
under $500,000 would aggregate only 28 per eent? The figure von
gave previously was 72 per cent, I believe?

Mr. MANSON. Yes. Well. yes: that is true.
The CMIRA MAN. Necesstrily So.
Mr. M,.NsON. The amortization claims, while they run large in

amounts, itre not great in number. All aimortizition claims ex-
ceeding $250,000 would not exceed 350 in nutmlir, but they will
include 95 per cent of the amortization allowances made.

In our investigation of what we call Group 1 cases, that is, cases
in which allowances exceeding $500,000 have been passed by the
engineers, we find illegal allowances amounting to $210,665,360.40.
Of these illegal allowances, allowances amounting to $139,537,691,
aire in cases which have nQt been finally closed in the bureau.

Let me make myself cMdar on what we call a closed (a.e. The
amortization allowances are passed upon by engineers in the en-
gineering division of the bureau. As a matter of law their deter-
inination is it mere recommendation to the commissioner. As a
matter of fact, up to the present time, or up to a few months ago,
an engineer's determination in an amortization case was in fact final
because it was not revised by anybody, although as a matter of law
the determination is not legally made until the tax is fixed. So
when I say that in the cases involving $500,000 and over a; :-o ances
of $139,500,000 can still be reconsidered I mean that whikp Jiose
allowances have been made by the engineers, the subject is still
open for reconsideration by the commistioner, except for i provision
in the law which limits the time within which the conam:sion can
redetermine amortization to March 3, 1924. You really have two
statutes of limitation, as it were, in an amottization case. A statute
of Jimitetion applying to the determination of amortization, and a
statute oi limitation applying to tle case generally.

Now the determination 1f these allowances in these cases up to
the fall of 1925 was made without there being any published rile
or ruling )y the department for the information of either toxl)ayers
or the engineers of the bureau, and in fact, witlhut there being any
written instructions or rulings, or any written rule or guide of any'
description for the gipiance of the engineei-s of the bureau. The
fact is that taking the whole subject generally, it can he ;aid with-
cut exaggerating that each engineer has t a large extent, been per-
mitted to use his own judgment and discretion, and that there is
no rule upon any question involving here $600,000,000 of allowances
which has been followed consistently. There is no question in-
volved in the whole subject where one set of engineers have not taken
one position and another set of engineers have taken another. And
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frequently the same engineers have altered their position from time
to time and then gone back to their old positions on the same
questions.

Senator S1Iowraitmi. Mr. Chairman, I will ask you to excuse me
because I must attend another meeting. Before going I would like
to ask this gentleman just one or two questions. I understood you
to say that you had found that there were certain illegal findings by
the bureau?

Mr. MANsON. Yes.
Senator SitonminDoE. Did your conimittee employ engineers to re-

view or go over the work of the engineers employed by the Treasury
Department?

Mr. MANSON. We (lid.
Senator Sllonm.rmE. And there is a difference of opinion as be-

tween your engineers and the engineers of the department?
Mr. U1ANsoN. No, that is not where the question arises. There is

no difference of opinion.
Senator SnoitmrE. How did you reach the conclusion that it

was illegal?
Mr. MANSON. Very largely upon opinions of the Solicitor of the

Bureau of Internal Revenue.
Senator SHORTTDGE. What does he know about the facts ?
Mr. MAN-sow. There is no que.irmn of fact; there is no dispute be-

tween our engineers and the bureau tipon any questions of fact.
Senator SHORTmlDnE. I see.
Mr. MANSON. In fact, I want to say this, that throughout this en-

tire investigation I think that there has been almost an entire ab-
sence of dispute between the representatives of the investigating
committee and the representatives of the bureau on questions of fact.

Senator SnoRTairm. I see. Excuse me.
Senator RED Of Pennsylvania. Will you give me again the amount

of the illegal allowances in the aggregate? $210.00000
Mr. MANSON. $210,665,000.
Senator R.n of Pennsylvania. Slightly inore than one-third of

the whole?
Mr. MANSON. No; that applies only in cases of $500,000 or over

in which the totai allowances amounted to $425,000,000.
Senator RYw. )of Pennsylvania. About one-half of it?
Mr. MANSON. Y-s, about half of it.
Senator REFv of Pennsylvania. Now when you say that those were

illegal, do you say that they were illegal in their 'entirety, or that
claims v gregating that much contained partial or entire-

Mr. I AN4 SON (interposing). I mean we have segregated from the
claims the amounts that should not have been allowed, and the
amounts thAt should not have been allowed amount to $210,000,000.

Senator RF.rD of Pennsylvania. Then the $210,0X),000 represents
deductions that ought not to have been made?

Mr. MANSON. That is it.
The CHAIIRMAN. That is not the amount of the tax; that is the

amount of the amortization.
Mr. MANsox.. That is the amount of the amortization allowances.
Senator SimiroNs. Well, that reduces the tax, does it nut?
Mr. MANSON. Yes. that reduces the tax.
The CIAToM,\N. Yes.
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Mr. MANSON. I can not make an estimate. In some of those cases
the tax would be 80 per cent, and in some of them it would be 30
per cent.Senator MoLE.%,. And there is $139,000,000 still in process of
settlement?,

Mr. MANSON. Now let me get this straight. There is $139,000,000
in these cases which have been passed by the engineers involving
$500,000 or over. In addition to that there are some $79,000,000 of
cases that have not been passed by the engineers. There are also
28per cent of the allowances which we have not investigated.

T11h CHUAIRMAN. Well, that is the amount less than the $500,000.
Mr. MAN so N. Yes, that is the amount less than $500,000. We

have investigated some cases tinder $500,000, but these figures are
based on allowances of $500,000 or over.

Senator SIMMONS. Do you mean where the returns are under
$0500,000?

Mr. MANSON. No where the amount of amortization allowed by
the engineers exceeds $500,000.

Senator SIMMONS. I was not here when you commenced, and did
not hear that part of it, that is why I asked.

Senator RF.ED of Pennsylvania. May I ask one question more,
In these cases, speaking generally is the excessive allowance in your
judgment due to mistakes of the bureau, or is it due to corruption?

MIr. MaSON. Oh, I do not maintain it is due to corruption. I do
not maintain that, get that straight.

Senator RFED of Pennsylvania. I am asking in all sincerity, be-
cause I am not familiar with the facts.

Mr. MANSON. Oh, no.
Senator RLn of Pennsylvania. Have yoli found any evidence of

corruption?
Mr. MANSON. Oh. no: I haven't any evidence of corruption. This

matter of amortization is largely, in my opinion, a question of law.
rMv criticism of the bureau and the method of handling this subject

is that when the subject came before the bureau and they had enough
coses before the bureau to know what was involved in it, that it was
not taken up with the higher authorities and some principles laid
down.

Senator Ctrrs. Some rules.
Mr. MANSON. Some rules which can be uniformly applied to all

cases where the same questions were raised.
Senator McLIRAN. By 'ules" you mean some interpretation of

the law?
Mr. MANSON. Yes, yes. Now the determination of these allow-

ances involves certain principles. Those principles have now been
stated with a fair degree of definiteness by an opinion handed down
by Mr. Gregg in October. 19215. TF cre are some slight differences
of opinion between Mr. Gregg and myself on that opinion., but very
little. In other words, if they had dined the principles which were
to be applied in these cases you would at least have a uniformity of
treatment.

Now my criticism in regard to this subject is not confined to
the fact that there has been a large amount of illegal allowances
made. The fact is that taxpayers have not been uniformly treated

I I r
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who had the same kind of cases. which involved the same questions.
Now I do not care to go into the details of any particular cases,
unless the committee wants me to do so, but I can show you where
you have the same questions. For instance, we have this situation.
It is manifest that. one of the losses a taxpayer suffers who made
a war investment is the reduced cost of replacement. He spent,
w e will say, $1,000,000 for a plant during the war period. After
the war is over that plant is only worth $800,000 because he can
build another one just like it for 8(M),000. He unquestionably has
a loss there of $200.{00. No dispting that,. Now the bureau had in
many cases-

The CIAIRMAN. ,Just a minute before you go on. I want to get
that clear. Did you only allow the difference between the cost
of building a plan before the war and after thae war.

Mr. MANsoX. Oh. no.
The CHAnRMAN. I wanted to get that clear. Because there are

other decreases that ought to be allowed.
Mr. MANFION. Well, I have never questioned the allowances made

for the difference between the war cost and the postwar cost of
reproduction. I have never questioned any allowances made on
facilities that have been discarded from use.

Senator KiNo. That is what you had in mind, Senator?
The CMICHAI . Yes.
Mr. MANSON. Yes, I have never questioned those. I have never

questioned any allowances made upon facilities that have been
sold. I have never questioned any allowances made on facilities
which have been discarded and not sold. There are many instances
where a taxpayer would have facilities for which he had no use
but there was a poor market. He was unable to sell them. IP
he had sold them immediately after the war he would have in.
creased the loss. In such instances they are permitttd to file a
statement. I believe an affidavit, that they have discarded those
facilities, and allowances have been made based upon the difference
between the cost and the estimated salvage value of those facili-
ties. I have never questioned any 3uch allowance. The bulk of
the allowances which we have questioned are allowances of this
character: A taxpayer installes during the war facilities which were
of the same kind as those in general use in his business. He merely
increa,-ed the capacity of his regular busine,. After the war he
installed more facilities of the same kind. In other words, after
the war he increased his capacity again.

Senator KiN;. Using those facilities which he had created during
the war?

Mr. MTVANMN. Yes; lie retains thein in u.se. And on top of retain-
ing them in use he adds more. Take the Firestone Rubber Co., for
instance. The Firestone Rubber Co. put in a large number of what
they called massing machines, which is a machine that is used to
grind the old and the new rubber up together. After the war they
put in more of then. Now then, they were given an allowance in
addition to the difference between the war cost and the cost of re-
production upon the theory that they did not have full use for the
machines that they had installed during the war period, notwith-
standing the fact that they had added more after the war.

79044--26----G.
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Senator R n of Pennsylvania. And continued to use those that
they had bought in the warI

Mr. MANSON. Yes, and continued to use those that they had
bought in the war.

Senator KiNo. Up to full capacity ?
Mr. MANSON. Well now. that depends upon how-
The CHAIRMAN. Were they used to full capacity during the war?
Mr. MANso. That depends on how you -
Senator CUITlS. That would be immaterial anyhow.
Mr. MANSON. Well, that is the view that I took, that if the tax-

payer after the war increases his capacity, that he is estopped from
asserting that he is not getting the full use out of the capacity that
he installed during the war.

Now the way those allowances have been made is this. In many
cases they would take the peak month production during the war.
In some cases the peak year during the war. The production of that
period. Then they would take the average production for 1921,
J922, and 1923 and they would compare the two. Now, if the aver-
age for the three years was 80 per cent of the peak year they would
saythat taxpayer had only 80 per cent use out of his facilities.

Now I would call attention to the fact that you can not even
produce the production of 'one year with a capac-ity equal to that
production. Now that mav sound foolish, but I can demonstrateit. Supposing that you ha'e a production of 120,000 tons of some
material during the year. Now you have got to have a capacity of
10,000 tons a month to get 120,000 tons a year. But in order to get
a production of 120,000 tons with a capacity of 10,000 tons a month
you have got to run a full capacity 100 per cent of the time. If
your monthly production for any month or during any period of
months runs below 10,000 tons you (.an not get 120,000 tons produc-
tion with 120,000 ton capacity.

Now there is no plant in existence that ever operated consistently
to fiyl capacity for a full year, excepting during the war period.
And in the report I have illustrated that by taking the total produc,-
tion of' steel in the United States from month to month, and if the
steel companies of the United States had a capacity only equal to
their average production for the three years 1921, 1922, and 1923
they would be entirely cut out of production during the period when
prices are high. I have put in a diagram which compares produc-
tion with prices, and have drawn a line across at the average pro-
duction, and if you would cut off production at the average produc-
tion you would be entirely cut out of the high prices.

Nw I do not know whether the committee desires me to or not,
but I can go on and cite instance after instance where one company
has been allowed to take their postwar cost of reproduction and this
loss due to lack of use, while other companies have been denied
loss due to postwar cost of reproduction if they got the aunortiza-
tion bawed upon loss of use. Manifestly there is no erlation be.
tween the two of them. But some engineers got the idea into their
head that they could not allow both, and some companies have
received both, and some have only received one.

Senator RED of Pennsylvania: Mr Manson, that, as you stated,
is lain favoritism of one over another?

Mflr .N fA -, 9OX. Y e S.
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Senator RE of Pennsylvania. Now I am impressed by the vast
discretion which the law has entrusted to very poorly paid engineers
and officials in cases that involve millions of dollars. You find
nothing , to indicate that favoritism was corrupt?

Mr. SfANsoN. No, I have never found anything in connection with
an amortization case which indicated that any amortization engineer
was-

Senator JoNEs of New Mexico. Senator Reed, I may state that ali
through the investigations of this committee there was no attempt
made to discover corruption, or rather, to make that a feature.
We were attempting to find out the facts what occurred down there,
regarlless of how or why it had occurred.

Senator Rrn) of Pennsylvania. You understand me, I am not
taking any position for or against it, but in all our other wars there
have been so many charges of that sort. Here was evidently a very
grrat opportunity for it, and I ani asking just as a matter of public
interest whether you ran upon any traces of it, although I know that
vou were not n2king a particular search for that sort of thing.

Mr. MANSON. I am not a detective.
Senator REED of Pennsylvania. I know you are not.
Senator McLAx. Well, Mr. Manson, was more than one engineer

employed in any single case?
M. MANSON. Oh. yes. .Olmefimes there would be two or three

engineers employed in" those cases.
Senator McLEAN. In 11 single Case?
Mr. MANSON. In it single case. And of course where two engineers

wer, working on a case one would be senior to the other one, and
the senior engineer's judlgnent would prevail.

Senator REED of Pennsylvania. I am not asking this in any way
in criticism of you or the committee.

Mr. Mm-;sox. I am frank to say that I ani not a detective, or I
-have not been hunting graft. I'have been trying to get at how
things have ien done in the bureau for the purpose of seeing howI (oihI suggest improvements.

Senator McICEAx. As a general practice was more than one
engineer employed in tin important case?

Mr 1ANS-N. Yes, ps a general practice that wotld be true.
SeInattor' M(LIN. Two Or more?
Mr. MANs8,N. Yes.
Senator ERNS'T. As It nia111w4 of thilt coniIllitt.e I do not believe

it wO )l have been l'mssible to have had graft to any great extent
without it having been discovered by the thorough examination which
the coiuiiittee Iiiitl. and1(1 they (lii )ot colie across the slightest evi-
dence of nily fraud.

Mr. MxN'so'N. No.
SenLatoir IKi x;. I liink tlis pedhalS hlliaghlt 1)p said us a1 sjolt ,of 1n

ad(ldeCl(lIuI to the stateniuent of tie Senator. and tiat will I)e perhal)S
discussed by Mr. Manson a iittl . inter. There were t great many
enplpovees il the (leItn t who, after getting evid(lice Iwrimp r s of
ittiproper lissessiellnts resigned and went out ind solicited that case.
And as soon its the attention of the department woild have Ibeen
called to the fact that the assess-juent was improper en abatenwnt or
a reduction would have been made. But naanv pei'sons in the depart-
ment have taken ad vantage of the secret knowledge which they
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obtained, and gone out and protite1 by it. ilier have hm.)(P a .zreiat
many men who severed their relations with the (h-partmelt who got
secret information and they have gone mitt and they have nmade very
large profits as experts awid advisers and as lawyers. and they are
now appearing before the department. "t r

Senator RyiD of Pennsylvania. Is there any r'egidtti,1n of tlw de-
partinent to prevent that sort of thing?

The Cr.s1uM.s.. I think that we (lid have one.
Senator K1Nq. Not adequate.
The CHAIRMAN. Well, it RIay ,not have been ailqtiile. I ( 14 twit

think so.
Mr...xsox. 1 believe that I call uiak". somne suggestions tllat will

at least reduce the opportunity for that sort of thing.
Senator M1'T.:F.%. .*lst onl(' i1il o(jilnestion. How are tlese en, i-

neers elected ?
Mr. Nm-vso.x. Why. I siiplo4e fley are .ivil sevi'e e'nilploy.es. I

know they are civil service emlploveeu'. and I sil) ose they are ' ,lhcted
through the regular course of thb operation of the (ivil service law.
I assume that.

Senator MAcLr~x. Well. was your connection with the investiga-
tion such a3 to enable you to pams upon the qtialifieations of these
engineers? Were they engineers of high e'llaracter and stading as
a general thing?

lkr. MANSON. I think that the most of the engineers that were em-
ployed in the Income Tax Unit are men of good ability. and so far
as I know I have never seen anything to reflect on the honesty of them.
I do not think they are outstanding men.. Yoi couid not gvt out-
standing men for the salaries they pay.

Senator CrTis. The trouble is withi most of them that they have
had no outside experience, except the entineers.

Mr. MANSON. Well, now. for instance, the engineers iid miining
men. I think that most of them are a pretty g(K*d lot of eiineers.

Senator McLE.AN. Well, then as I take it. the situation presented
was s.ch as would permit an honest difference of opinion as to the
interpretation of the lawl

Mr. . Well. yes. I will puit it this way. I think that the
engineers (lid as good as engineers can he expected to do in passingg
on questions of law.

Senator McLEAN. Yes, that is the point that I make.
Mr. MANsox. Now if the principles, the legal principles which

were to govern the engineeers had been laid down early in the game
at a time when the question-I do not say before any cases came in.
but mind you this provision was put in the 1918 act; the time within
which amortization could be claimed. or a redetermination claimed,
expired on the 3rd of March. 1924. and it was not until October,
1925, that the principles to be applied to the determination of
amortization were ever laid down and published.

Senator WATSOn. That was after your committee had investigated
the subject?

Mr. MANso.. Oh, yes, we had been on the subject for a long time
at that time.

Senator RED of Pennsylvania. What was the good of doing it
then, Mr. Manson?

I F '
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Mr. MA mvN. Because there are still a large amount of cases--
now I will explain just how that came about. I think it was in
November or December of last year, something over a year ago-

Senator JONES of New Mexico. You mean -November or Decem-
ber, 1924?

Mr. MANsoN. November or December, 1924, that I presented the
United States Steel case to the committee. In connection with the
presentation of the United States Steel case we discussed the funda-
mental principles involved in the determination of any amortization
allowaine. Ilhere is nothing peculiar about the Steel case. In fact
there i6 nothing peculiar about any of these large cases.

Senator Rrhi) of Pennsylvania. Iow much did the Steel case in-
%olve?

Mr. ?,\. 'soN. The Steel case involved amortization allowances of
about. s55,000,0W0. The amount we took exception to was $27,-
000,000 in round numbers. The difference in tax was about $21,-
(0,000. Now immediately after we presented the United States
Steel case the commissioner ordered that case to be reconsidered, and
the engineers formulated some sixteen questions which they sub-.
mitted to the solicitor for an opinion. Ydo not know just when
that. opinion was handed down, but it was published in October ofthis year.Senator ('0z 8. Last year.

Mr. MANSON'. Well, October, of 1925. It was published in
October of 1925. That opinion contains the first comprehensive
statement of the principles that ought to be applied in every amorti-
zation case.

Senator RrEin) of Pennsylv-ania. And were they applied in the Steel
C.ase?

Mr. MANSON. Well, I assume they are being applied. The Steel
ease is being reconsidered.

Senator Ki.NG. But had they been applied in the determination
prior to that time?

Mr. MA,,O.. If they were applied to the cases that we had
examined it would result in the disallowance of $210,665,360.40.

Senator RVED of Pennsylvania. Has the Steel case been redecided
or is it in process now?

Mr. MANSON. It is in process of being redetermined at the present
tine.

The CIAIIMMAN. Mr. Manson, let me finish the statement I started
to make a little while ago. I was cut off. Did you find any case
where an employee of the Bureau of Internal Revenue left the serv-
ice of the Unitedl States and practiced before the department until
after his absence from the Government service had been two years
or more?

Mr. MAANSON. Yes.
The CHAIRMAN. Well, then, it was in violation of law.
Senator KINO. No.
Mr. MAN'sON. Well, I will cite you a specific case.
The CHAIRIMAN. Well. that is on claims?
Mr. MAxsoN. Yes.
The CHAIIMAN. Well. now, have you found any where there is s

claim of any employee'of the department acting or appearing be-
fore t6e department before the two years has expired?
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Mr. MANsoN. Well, now, let us get this clear. I know of plenty
of instances where employees have gone out of the department and
have appeared before the department within two years.

The CHAIRMAN. On claims?
Mr. MAN ON. Yes, on claims.
Senator KiNo. Yes.
Senator WATSON. When did we pass that law, Mr. Chairman?
The CHrAIRMAN. It was in 1921, was it not, Mr. Gregg?
Mr. GnRoo. Long before that; long standig.
The ChAIRTMN. Long before that?
Mr. MANBSON. I will say this. I do not know of any case where

an employee went out of the department and appeared uipon a claim
which was on file in the department when he was there, within two
years.

The CHAIRMAN. Well of course, then the law would not touch him.
Mr. MANSOX. No. But there nre any number of cases--in fact it

is the general practice for men to go out of the department and im-
mediately begin to practice before the department.

Senator GEoRoE. Mr. Manson, you say that prior to the Steel case
there was no general interpretation given for the guidance of the
engineers?

Mr. MANSON. NO.
Senator GEORGE. Was there a practice obtaining in the department

by which the engineers asked for special instructions appicable to
particular cases in which they were concerned?

Mr. MAINSON. No, there was not. And in fact, as I pointed out
in the report, of which you will receive a copy, all of the power
which the law vests in the commissioner, all of the discretion which
is vested in the commissioner, is exercised by the heads of the divi-
sions, and under the review system which was in force up to the time
that we left the bureau-and I am not informed that it has been
changed sine-

Senator Kiwa. That was in June of last year?
Mir. MANSON. Yes, that was in June. There was no review of the

work done under any division head. In other words, a division is
divided into sections. The work done in one section would be
reviewed by a review section in the same division. Now the result
of that is that any division head could fix up a cas, in any way
he saw fit, and there is nothing in the procedure of the depart-
ment. which would have called that case to the attention of the
commissioner or deputy commissioner, the solicitor or anybody else.
The only way that case could have come to the attention of any
superior officer would be by some subordinate going and making
a protest or a complaint, and ijasmuch as the rating of the sub-
ordinates and their opportunity for promotion and their liability
to discharge depcnded upon their division heads, you can see that
there is not. much chance of a subordinate going over the head
of his division chief to mako a complaint.

Senator KiCIo. Is it not a fact that several who did make such
complaints were reprimanded?

Mir. MANSON. Yes. I do not know as it is necessary to go into
it in detail, but I have cited instances in the report where chiefs
of sections have protected against the determinations made by
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the head of the division, ' and have been disciplined for doing so,
and that is the only way whereby the determination of any case
could ever come to the attention of the commissioner.

Now on this subject of amortization, however, there has been a
most peculiar situation. There was the head of the section, whom
you would assume would maintain some uniformity of ruling within
his section on the same question in similar cases, but that uni-
formity has been absolutely absent.

The CIrIAIRBIAN. Absolutely what?
Mr. MANsoN. That uniformity, I say, has been absolutely absent.

I have called attention in the report which you will get, to different
important questions which affect nearly every amortization case,
and have called attention to cases where the same question has
been ruled upon both ways.

Now that is not due to a change of policy. For instance, in the
Berwind White case there was a new power plant built during the
wp --. After the war there was an additional power plant, that is,

4lditional capacity installed in this now power plant. At the time
that the amortization report was made, or at the time the investi-
gation was made the new power plant had a peak load connected
of 95 per cent of its capacit , and the increase in the demand for
current in the operation of the property was about 450 kilowatts a
year, so that at the end of one year the entire capacity of that plant
would be absorbed. They got amortization first on reduced cost of
replacement There was no criticism of that. After they had given
them amortization for reduced cost of replacement they then deter-
mined that the company only had about 50 per cent use of the
plant, and they gave then amortization of 50 per cent of the residue
after reducing the cost by the application of this method.

The company had three old power plants with aggregate capacity
of 9,000 kilowats. The company had scrapped these old power
plants and written theit, off their books. There was a fire kept under
one boiler in the old power plant as a reserve, until the postwar
plant was completed. -When the postwar plant was completed, the
old plants were scrapped,.

Now the way they got this approximate 80 per cent amortization
was by taking the capacity of the old abandoned plant that had
been scrapped and written off of the books, and adding that to the
war plant, and then taking the peak connected load, and of course
you had there a capacity, including the scrapped plants of about
19,000 kilowatts, and that gave them an amortization oi approxi-
mately 50 per cent. Those figures are not exactly accurate, but that
is approximately it.

Now then, the McKeesport Tin Plate Co. put in a boiler plant dur-
ing the war. The McKeesport Tin Plate Co. sought to have the same
sort of amortization method applied to their amortization claim as
was applied to the Berwind White claim. The engineer that handled
that case denied them the right to include their old boilers in the
computation, and gave them an amortization allowance based upon
the use being made of the new boilers. If the same method had been
applied to the McKeesport case that was applied to the Berwind
White case the McKeesport company would have got a million dol.
lars more amortization than they received.
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Senator REM of Pennsylvania. Was it the same engineer?
Mr. MAxsox. No, no, it wM not She same engineer.
Senator IRim: of Pennsylvania.- The same divisionI
Mr. MAxsoN. The same division. the same section. Now the

McKeesport Tin Plate Co. case was decided first: then the Ber.
wind White case was decided. Now then, after the'Berwind White
case was decided the McKeesport people asked for a redetermina-
tion, and again sought to have the same method applied to their
(.ase that was applied to the Berwind White case, and they were
denied it. Now that is just one inconsistency.

Senator Wm:ED of Pensylvania. Now was there any reason assigned
for that .

MI': M1ANswON. Well, the reason assigned in the export is that the
alnortization wit.s dleflhiin'd upon the basis of the use being made
of their war facilities. Now I do not say that they cited the Berwind
White case. In fact, the only way that a manufacturer who has a
claim for amortization has of knowing what is being allowed to
another manufacturer who is probably a competitor of his is by hir-
ing a former employee of the bureau. Tlre being no published
rulings, and, as I say' no instructions even that would even permit
a uniform treatinent of similar questions by the engineers within
the bureau, the only way that a manufacturer who had a claim had
of knowing what Hoinel)ody else had received, or what the practice
of the bureau was, was by hiring one of the engineers that was em.
ployed in the bureau, or who had been employed in the bureau,
and was familiar with it.

Senator (ouzF.-s. Just at that point, Mr. Chairman, may I make
a statement?

The CHUAIAN. Yes.
Senator COIMZNS. You raised the question of the two years under

the statute whereby a former employee might not practice before
the bureau. I desire to point out at this point that that statute
does not ap ply and can not apply to an employee who knows of these
irregular decisions going to an attorney for n corporation and telling
him about it. lie, himself, not having, of course, to appear before the
bureau, and in fact the bureau may not even know that he has gone
to the taxpayer's attorney or his auditors and pointed out these dis-
crepancies. I wanted that to go into the record there because the
statute does not cover the cases, as I see it, of getting information
out of the bureau to the taxpayers.The C11AIRMAN. The statute could not cover it., could it, Senator?

Senator Corzy..Ns. I do not think it could; no. But that dis-
closes. however, the inequities pomible under the rule of unpublished
rides and seercey in the department.

Senator McLEAN. Senator Couzens, were any such cases disclosed
to the committee in y'our hearing?

Senator QOrtizis, Oh, yes, yes.
Serator lRa: of Pennsylvania. Is not the principle of these dci-
1ions published in some way by these Troasury Departinont circulars?
MY. MANSON, Well, in the first. place, until a taxpayer is dis-

satisfied with a ruling of the bureau there is nothing in the procedure
which provides for the publication of anything upon the subject.
I might explain that procedure. Take this amovtization situation
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Congress put this provision in the law. It is very general in its
terms. I have cited the law in the report, and I do not think it is
necessary to go into a detailed discussion of it here. All the regu-
lations say is that (he taxl)ayer shall be entitled to amortize the
difference between the war cost and the postwar value expressed
in terms of use. Now there is nothing in the regulation and nothing
in any ruling published up to the time of a ruling of the solicitor
in the J. I. Case Threshing Machine Co. case, which was published
in November, 19'2.1, which indicates how you were to arrive at value
expressed in terns of use. What that means.

I submit that it is not a thing which is so obvious that anybody
would know it. The .1. I. Case Threshing Machine Co., case went.
before the solicitor. The solicitor handed down an opinion in that
case ,ondemning the determination. That opinion of the solicitor
in that ease was never followed, even in the case in which it was
handed down. That opinion was handed down some months before
it wns published. But front November, 1924, until October, 1925,
the only published ruling that there was on the subject had never
been observed in the bureau even in the case in which it was made.
So I submit that there is no way for a taxpayer to determine from
reading any publication of the bureau of any description what
principles Wele to 1w ap)ltied in the determination of his anmortizatiom
claim.

Now, in October, 1925, Solicitor Gregg handed down a ruling
which was constructive. The other ruling merely condemned the
determination made. The principal point upon which it condemned
it was that the taxpayer had made postwar additions to his capacity,
and that that would estop him from claiming that he did not have
the full use of the capacity created during the war.

It October, 1925, Mr. Gregg handed down a really constructive
ruling that laid down the principles that are to be observed, and I
think if that ruling had been handed down and observed two or
three years before, that you would not have this situation to deal
with now.

Now without going into any more detail here, it is my opinion
that there are enough of these matters still in the bureau-as J
say, they run to $139,000,000 in one class of cases; they probably
run to $200,000,000 or over in the bureau now-that Congress
should enact legislation which will require a uniform determination
of tbe cases which can be still redetermined. I am not suggesting
that you open the statute of limitations or anything of that sort.
Now I maintain that that is no injustice to this paricular class as
col pared with those who have already gotten their amortization,
because there has not been any uniformity in the amortization which
has been heretofore allowed.

Now there is one other point that I believe deserves special atten-
tion.

Senator MoCLAN. Before you get to that. You say that. in some
of these cases after a rule had been promulgated ithe allowances
were still inconsistentV

Mr MANSON. Oh, yes.

0!
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Senator McLean. Well, was that due to the fact that these in-
consistencies were based upon the reports of different engineers?

Mr. MANSoN. No, it was due to the fact that Major De Lamater,
who was the head of the amortization section at that time, did not
believe that the solicitor was right, and h, just did not follow the
solicitor's opinion, although that opinion, as I say, was tile only
thing that a taxpayer would have for his guidance.

Senator WATSON. Is the major still in the department V
Mr. MANMoNs. No, he is not.
Senator Ruci, of Pennsvlvania. Mr. Manson. I am very much im-

pressed with the distinction pointed out between the 13ervind White
cas9 and the McKeesport Tin Plate (o. case. They are both in my
State. They both did important war work. I can not think of any
reason w byone should be preferred over the other.

Mr. MANSON. I can not. I do not think it was any favoritism.
The same thing that was done in the Berwind White case was done
in many other cases. For instance, the United States Steel Co. was
permittd to include equipment of various stages of age and condi-
tion with new equipment for the purpose of determining amortiza-
tion, regardless of the particular use being made of the equipment
installed during the war. Many other companies.

Senator RRwD of Pennsylvania. There was no reason why either
the United States Steel or the Berwind White should get that
privilege and the MeKeesport Tin Plate Co. not get it?

Mr. MANSON. Oh, no; none that I know of.
Senator MCLFaii. Your idea was that it was pride of opinion of

the man that interpreted the law?
Mr. MANsoN. That is it exactly.
Senator McLEAN. That is a pretty difficult thing to regulate by

statute.
Mr. MANSON. Well, I say that statute can be made sufficiently

clear so that the principles can be laid down. And my biggest
criticism of the whole method is the fact that there has been no
supervision over it. Now I cun not find that the determination of a
single amortization case ever came to the attention of the Conimis-
sioner of Internal Revenue until we threshed out, this situation be-
fore this committee.

The CHAUM.tNA. Mr. Manson, so that I will understand that Ber-
wind White case, as compared with the other. If I remember your
testimony, you said that they had installed 450 kilowatts postwar?

Mr. MA.NsoN. No, I will just repeat that and you will get it
straight.

The CUAUIMAN. Well, you repeat it and I will see whether I un-
,lerstand it as I understood it before.

Mr. MANSON. Prior to the war the Berwind White Co. had three
power plants.

The CHAIRMAN. Three power I)lant.s.
Mr. MANSON. Of various ages. They aggregated 9 000 kilowatt

(capacity. During the war they built a new plant consisting of two
5,000 kilowatt units. Now the new plant was not completed during
the war. It was not completed until 1920. They found that their
old plants were so obsolete that they could not economically operate
them even as a reserve. So in order to provide a reserve they began
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in 1920 the installation of a third unit in the new plant in order to
provide a reserve capacity.

The CHAInMAN. And that was 450-
Mr. MANSON. No, that was 10,000 kilowatts.
The CHAIRMAN. Ten thousand kilowatts?
Mr. MANSON. Yes. But 5,000 would have taken care of them.

They had an opportunity to buy a 10,000-kilowatt generator as
heapp as they could buy a 5,000-kilowatt generator, and so
they bought it. But their two installed units being each 5,000
generation they would need at least 5,000 in case one of them broke
down, because their connected peak tor i was 9,500 kilowatts, and
their increase in demand from year to year for current was about
450 kilowatts. So that at the end of another year their connected
peak load would be equal to about the entire capacity of the war
plant. That is it would be within 50 kilowatts of it.

Now then, aher the new plant was completed they closed the old
plant down and kept fire under one'boiler until the third unit was
installed, and then they abandoned the old plant entirely.

The CHAMAN. How large was the third unit?
Mr. MANsoN. The third unit was 10,000 kilowatts.
The CHAIRMAN. Ten thousand kilowatts?
Mr. MANsoN. Yes.
rhe CHIRMAN. And they abandoned how many kilowatts?
Mr. MANSON. They abandoned 9,000 kilowatts.
The CHAIRMAN. In other words, there were 1,000 kilowatts there

that were more use than they had before that?
Mr. MANSON. Well, it was not in full use.
The CHAIRMAN. Well, in either case it was not in full use?
Mr. MVATNSON. No.
"-'le CnAutMAr. But that the only difference was a thousand

kilowattsV
Mr. MANSON. Yes.
The CHAIRMAN. In the amount of prewar and postwar?
Mr. MANSON. Well, wait a minute.
.rho CHAIRMAN. Well, now, that is what I want to find out.
Mr. M,%NSON. Now, let us get. this straight, Here before the war

N-ou have got 9,000-kilowatt capacity.
he CirAIRMANI'. Yes.

Mr. MANSON. In 1920 when you bring in the new plant you have
got a 19,000-kilowatt capacity.

The CHAIRMAxN. That is the two that you put in during the war?
Mr. MA-.soN. No, that is the old plant and the new p1ant.
The CHARMAN. Well, that is the two five-thousands?
Mr. MAwNSON. Yes.
The CHAIRMAN. That is what I say.
Mr. MANSON. And the old.
The CHAIRMAN. And the old; that makes 19,000?
Mr. MANSON. Yes. Now, then, they abandoned the old plant and

wrote it off the books.
The CHAIMANv. That was 9,000?
Mr. MANSON. Yes.
The CHAIRMAN. That is 1,000 more than before.
Mr. MT.k-soN. They had 1,000 capacity more than they had before

the war.
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ThIe CHAIlMAN. That is what I say; that is what it was.
Mr. MANSON. Yes.
Senator JoxE.s of New Mexico. And then after the war they added

a new unit of 10,0(N .
Mr. MANSON. Yes.
The CIIAIMMAN. Well, that, Senator, is what I want to find out:

what the increase was.
Mr. MANSON. One thousand capacity.
Tiec AIII-MAN. That is what [ thought.
Mr. MANSO N. And 500 of that 1,00 had been aibsorbed at the time

that this investigation was made by the engineers for the unit.
They still had a margin of-

The CHAIRMAN. Now, in their amortization what were they
allowed?

Mr. M.1sAN.SN. A)proximately 50 per cent.
'rThe CHAIaMANi. That is, 50 per cent of the prewar or the postwar?
Mr. MANSON. No, they were Iirst allowed all of the difference be-

tween the war cost and the postwar cost of reproduction.
'Th CHA.RMAN. Well, of course they were all allowed that. Other(

is no dispute as to that.
Mr. , ANsoN. A good many of them were not.
The CHAURItAN. AVOl, you believe that they ought to?
Mr. MANSON. Oh, yes; no question about that in my mind. Now.

then, they amortized the 50 per cent of the residue left after redue-
ing the value of postwar cost of reproduction.

The CHIAIrMAN. Well, that would be 4,500, would it not? Fifty
per cent?

Mr. MANSON. Well, expressed in kilowatts.
The CHAIt MNIA. That is what I am expressing it in. I want to

know just what they claimed and why they claimed it.
Mr. MANsoN. Yes; expressed in kilowatts it is approximately that.
The CHAIRMAN. Four thousand five hundred.
Mr. MANSON. There was some fraction.
Senator REED of Pennsylvania. After Mr. Manson finishes I sup-

pose you will ask Mr. Gregg for any comments that lie has to make?
The CHARamAN. Yes.
Senator RED of Pennsylvania. And when you do I think Mr.

Manson ought to be allowed to question Mr. Gregg to help us to get
at the facts.

The CIAIRMAN. I think so too, and I will invite him to do it.
Senator WATsoN. That is the Way we did in the committee, and we

had it full and free on both sides.
Senator RrD of Pennsylvania. Do you not think it would be ad-

visable and helpful to have Mr. Gregg question Mr. Manson now?
I know neither will abuse the privilege.

Senator KiNG. I want to say this for the benefit of the other Sen-
ators, that in the hearings the Treasury Department was always rep.
resented, and their attorneys and solicitors were there, and whenever
any statements were made or documents prepared copies were im-
mediately handed to the Treasury Department, so that it was not an
ex parte hearing at all. And the Treasury Department had full op-
portunity to cross examine, and to present documents, and make any
replies, and, as Mr. Manson says, there was no purpose to incriminate

II
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anybody. It was to try to get at the facts as to the method of ad-
ministration, and if there' were any flaws or defects in the adminis-
tration of the law, that we might make suggestions for correction.

Senator REED of Pennsylvania You see you gentlemen have a
great advantage. We know nothing about the case, the rest of ts.

Mr. MANSON. You understand that I am not attempting to make
a full statement of all the cases.

Senator REED of Pennsylvania. Of course not.
Mr. MANSON. I do not think you would want me to consume your

time to go over something that is in a printed report and there stated
much more briefly than I could state it orally.

Senator REED of Pennsylvania. Wa want to get an outline from
you of what we can do here.

Mr. MANSON. I am trying to. give the high spots.
Senator KING. There are quite a number of cases where amortiza-

tion was allowed where the facilities were constructed. in part before
we entered the war, and in answer to the contracts which they had
with our allies, and they went along filling those contracts, aii:1 yet
they were allowed amortization, notwithstanding the fact that thiey
did not construct anything because of our entrance |no the war.

Senator REED of Pennsylvania. Well, our law did not contemplate
that, did it ?

Senator KING. They got those amortizations.
Mr. MANSON. I would-like to present that situation.
The CHAIRMAN. May I ask Senator King just one question to clear

that upI
Senator KING. Yes.
The CHAIRMAN. I know of a good many companies in the United

States that were requested by our Government to build plants and
prepare many, many months before we entered the war. In fact
a year, a year and a half. some of them, before we ever entered
the war. Were those cases such as those that you refer to?

Senator KING. No, those that I have reference to were where they
ill 'i)tot'ts with the allies. and they built their plants bc.'ause they
were making enormous profits in selling powder and supplies to thelies.

Mr. MANSON. Well, I might present a clearer case than that.
Senator KING. That is the kind of a case that I have in mind.
The CHAIRMAN. If they were not requested by the Go'ermnent-
Senator KING (interposing). Oh, no, they were not requested by

the Government.
The ('CIAM.1AN. If they were not. I don't see why they should

not be.
Senator KIN(. They should not have been.
Senator COUZENs. Do I understand the chairman to say that if

they were not requested by the Government that amortization should
be allowable without regard to the statute?

The CHAIRMAN. I think they ought to be taken into consideration.
Senator KING. Without regard to the law?
The CHAIRMAN. Under the law we have a right to allow them

depreciation.
senator COUZENS. Yes, but I understood the Senator as saying

that because our Government asked to have manufacturers increase

N7i - -- - ___
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their facilities for producing war materials that ainortization was
allowed even before it took effect under the law.

The CHAIRMAN. Well. depreciation could be allowed.
Senator CouZNs. I was not talking about depreciation. I was

talking about amortization.
The CHRMMAN. It might have been in that shape. I don't know.
Senator JONES of New Mexico. Those are decidedly distinct phases

of the law.
Senator CouzEN& Yes.
Mr. MANsoN. Depreciation is one thing, and an important thing,

and amortization is another.
The CHAMAN. I am aware of that. But I was wondering

whether any cases came out of that character where there was an
undue depreciation?Mr. MANSON. Well now the law lays down very distinctly where
the line is to be drawn. he law says that the amortization may be
claimed upon facilities which were constructed, erected, installed or
acquired for the production of articles contributing to the prosecu-
tion of the war with the German Government, and the acquisition
must take place subsequent to the 6th of April, 1917. Now I have
in mind this case. The National Aniline & Chenical Company.
The National Aniline & Chemical Co. was a consolidation of seven
going chemical plants. There was no new plant built and no addi-
tions to an old plant.

Senator WATsON. When was that consolidation made?
Mr. MANSON. The consolidation took place shortly after April.

1917.
Senator WATSON. Yes.
Mr. MANsoN*. Now here was a case where they consolidated under

one company in exchange for the capital stock of seven going plants.
There was no plant erected for war purposes at all. There was not
a dollar spent for war purposes. Now they were allowed amortiza-
tion on some $18,00,(). which was the appraised valhie at which
those plants entered into the consolidation.

Mr. GREGO. May I ask a question, Mr. Manson?
Mr. MANSO.N. Yes.
Mr. GREo. Is that. a criticism of the department action ill tile

case, or of the law itself?
Mr. MANSON. I believe the more I study that law that it is very

clear that law was intended to encourage the construction of plants
for the production of war necessities, and that it has no application
whatever to the acquisition of a going plant or the mere change
of title of a going plant. If the law was to be given the construction
that it was given in the National Aniline & Chemical case you have
this situation: I own a plant. I am an individual operator. All
I do is to incorporate and I am entitled to amortization upon the
plant that I already owned. because the corporation acquired the
plant from me. There is no difference between that and the National
Aniline & Chemical case. There the owners of seven plants turned
their plants into the one coinpany, and took the stock of the one
company, and they were allowed amortization on the theory that
the new company acquired war facilities.

Senator RFE*iI of Pennsylvania. That is the fault of the law. is
it not ?
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Mr. MANSON. Well, I do not think the law was intended to cover
any such cases.

Mr. GRWEo. Well, does it, in your opinion, cover it?
Mr. MANSON. I do not think it does.
The CHARMA. This is what the law says:
* * * In case of buillings, machinery, equipment or other facilities con-

structed, erected, installed or acquired on or after April the 6th, 1917 * * *.

Mr. MANsoN. Yes, for the production of articles contributing to
the prosecution of the war with the German Government.

Senator KiNo. I do not think the law is broad enough to cover
amortization in a case of that character.

Mr. MANSON. Now we have another situation which applies to
most amortization claims, at least the large ones.

Senator MCLEAN. Before you get to that. Your idea is that that
law would not apply regardless of the character of the production?

Mr. MANSON. fhat is it. I say that the character of the produc-
tion has something to do with it.

Senator GEoRG.. Mr. Chairman, may I suggest right there. It
seems to me that the word acquisitionn " there must be taken in
connection with the other words. It falls in a general company of
words. I do not see how-

Mr. MAxS )" (interposing). I have in mind a case where a com-
pany contracted for the construction of a ship prior to 1917 at the
time when, if you remember, the shipping rates were tremendous.
They contracted for the construction of this ship prior to 1917.
the ship was in rocess of construction on the 0th of April, 1917.
After the 6th of April, 1917, the old company organized a new com-
pany to which they transferred title to the ship, and because of that
they got amortization.

Senator Couzi:,'xs. Just at this point, because of Senator Reed's
interest in the McKeesport and the Berwhid White cases, will %ou
exl)lain briefly the difference between the engin ers' viewpoints in
the Bethlehem Steel and the United States Steel cases?

Mr. MANSON. Well, in the Bethlehem Steel caise they were not al-
lowed amortization for the loss of use u)o) the same facilities upon
which they Were allowed anmortization for rledliced replacement cost.
while the Steel Co. was.

Senator Rt:EED of Pennsylvania. By the sane engineers?
Mr. MfNsoN. I don't know wliether the same engineers.
Senator RE D of Pennsylvania. In tlie s.4ame setion
Mr. MA.%.Nso.N. In the sanie section , yes. I do not know wIi ether

the same enginee's examined the case. Is that so. Mr. Parker?
Mr. P.%iumun. I don't believe it was.
Senator RE:E of l'ennsvlvania. Was tlhieie 111Ny explanationn, if

you remember .
Mr. M.NSON. No. It was just lack of sulwi'Visill.
Senator Couz'.xz.s. ''lere isn't, possible any exl anation. because

of the lack of supervision. For instance. one engineer does not
know what the other engineer does. For instance, the engineer that
handled the Bethleemn Steel case does not know 'what the engineer
that handled the United States Steel case did. So no one raises tilt
(question. 'he question should b,, raised by a su-pervising authorityy
w N1II a tlat tlI('e was ifle1 lhit i (lie se' its.
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Senator CLEAN. In the sanie section, would tile investigation
'ome under the supervision of different men

Mr'. MANsx. Supposing we are engineers of the amortization
section. The chief of the section assigns one case to you and one
ease to me. Those men write up their reports in accordance with
their own judgment. Those reports come back to the chief of sec-
tion for approval. 'he chief of the section has approved one deter-
inination oil a questions onIe way and another determination of the
same question another way. I 'do not say on the :aime date, but in
the smile week.

Senator M',.x. Iu t these di ferent decisions that he makes are
due to tle fat that the (.lses -ire l)O,ight to him from different
SOIrl1e. or )erhal)s not (due to the fact. but the cases are brought to
him from Iiff'tPient sources, different investigators.

Mr. .,.NSSoX. Yes.
Senator KN(;. Well, he alloctes the eases in just the way that

was describedd by Mr. Manson. us if the chairman here woulil allo-
cate one to vou. one to me, one to Mr. Manson. and we make our
reports and pass them back to the Chairman. or to the head of the
division, and he 0. K's them, and that is the end of it.

Senator .JOxcs of New Mexico. lie signs.
Senator RE:j) of Pennsylvania. What explanation does the chief

of the section make if they are inconsistent?
Mr. MAssoN. I never heard him make any.
The CHA1uR1.x. Mr. OGreg, do you know'v of any reason?
Mr. (iknwm. The possibility of past inconsistencies in ruling in

questions of this sort loes ex ist. '1he point I wanted to bring out
in this connection was that the opinion which is to he used in the
closing of all cases now uiclosed definitely settles the point that you
have raised.

Mr. M. ssoN. Well. it settles a great many points. There is one
point that it does not settle.

Senator Ki.No. Let ine ask you this question. You say the opinion
which you gave on the 26th of October would definitely settle the
questions which he has just discussed ?

Ml'r. GREGG. YeS.
Mr. M.%-s).V. There is one qulestion it (Ioes not settle.
Senator SI..MoNs. Mr. Manson. you said a little while ago that

these rulings were in imny instai(es in absohite disregur'd of the
regulat io1 ?

Senator ,oN.I;s of New Mexico. There was no regulation.
Mr. Ms.. I say the ruling itself was not observed. Put it

that way.
Senator Si rMoNs. lPut it that way.Mr'. M1ANsoN. Y(,s.

Tle (' .imuim.tx. lWell. Voli wmohl )refer then to answer fully
when you take the stand. 'Mr. Greg;?

Mr. InE;,. Yes.
Mr. ANNSIx.. Now I know that Mr. Gregg has handed down an

opiinion. There has been as a matter' of l)olIyv -
Senator ('ouzEN-s. Just before yoii start into that. Senator

Wadsworth had a doubt in his minid whether the head of the sec-
tion would not be able to see that these decisions were uniform.
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Was it possible for the chief of the sections to go through the record
in each of these cases to see that that existed?

Mr. MANSON. Oh, I think so. I think that the engineer's report
will show the principles that he has applied, and there are review
engineers in each engineering section who are supposed to review
the determinations of the different engineers, but notwithstanding
the reviewing engineers and the chief of the section and the chief
of the engineering division there has been that same conflict of
ruling.

I have given in this report a list of all these amortization cases
over $500,000, and that list will show the cases where companies
have been allowed both amortization for loss of use and amortiza-
tion for reduced replacement cost. It will also show the cases
where they have only been allowed amortization for reduced value
in use. Now, that was not something that just slipped by. That
was a matter of debate in the engineering division for a year. Hot
controversy between engineers. But still nobody has settled the
debate.

And now in Mr. Gregg's ruling on that particular point Mr.
Gregg rules that wherever possible amortization for lack of use is
to be determined by the use to which the war facility upon which
amortization is claimed is actually put. In other words, they are
to deterinine the amortization allowed on that facility regardless
of other facilities wherever it is possible. But whe'e it is not
possible then they are to average all of the facilities in the-phlnt.

Now, when they determine amortization on the particular facility
they can grant amortization due to both reduced rel)laceuicnt cost
a14 amortization dle to the loss of' Iis( or to lowered l use. But
where they determine it on a general average, that there they van
only grant the amortization due to reduced value in uise. an!i (an
not grant the reduced replacement cost.

Now my judgment is that that opinion is unmindl in tliat particular
for the reason that there is no relationship between the two. If a
manufacturer suffers a loss because of the reduced cost of the re-
placement of a plant he is entitled to that loss regardless of any
other factor or element in the case. On the other hand I do not
regard amortization of facilities retained in use for reduced use
as sound in any particular. I have gone into tile reasons for that
fully, but I might summarize them in this way. A manufacturer
has the opportunity under the law and under the regulations to
discard any facility he does not need. He can make amortization
based upon the difference between the cost and the salvage value.
When a manufacturer who has the opportunity to discard facilities
he does not need fails to discard but keeps such facilities in use he
does so because lie either has a present or future use for such facili-
ties. N,-w you can not measure the value of a facility by the present
use. Trying to measure value by use is like measuring weight by
the foot. There is some relationship, but. there are a lot of other
factors to be considered.

Senator Rlc:u ol' Pennsylvaliia. .%11(! yet tlat is v',;t the law
requires them to try to do.*

Mr. MANSUN. No. it does not.

II-
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Senator Rt:I) of PennsvaNnia. It does not .
Mi.. N\I NsoN' There isn't anything in tile law t,, that effect.
Mr. Gnriss. Before you leave that may 1 ask a question. Mr.

Manson ?
Mr. NANSOn. e..
Mr. Gri:,;,. How itich of the total anmrtization which .ou

estimate around $600,000,000 would be thrown out if you eliminated
amortization based on reduced value in use?

Mr. M%,vs.x. Weli. in asnuwcl as I have not examined all of the
eases I ('ain not afnswert tit (pletio a! sol(tely. Your ailitizati'in
on reduced replacement cost in cases involving allowances of
$42,,000,00 anioint to I$187.53.000. Now if yon van take the
percentage there and apply it to all the cases, why you can get the
answer to your question.

X1r. G(ww'. It woull inWt 1 t11at somluthi nlr a 1,0 ild A350.()().0(00. of
the total of $(00,(0),000 of amortization, would tinder your con-
struction not be allowable?

Mr. MAqsoN. No. it would not he that percent ehg. It wuld be
something about two hundred million.

Mr. GRo. Well, your $180.000.000 is less than one-lhalf of your
$425,000000.

Senator COuzUNs. Yes, but there are other eln(niets beside.-, those
two that enter into that total amortization.

Mr. GEoo. No, sir: those are the only two.
Mr. MAcsoN. Well, as I say, out of $425.000,000. Your allowances

for reduced value in use are $187,000,000.
Mr. GRAGG. Oh, I thought you said reduc(i replacement cost?
Mr. MANSON. No; your allowance for re(dtced replacement cost is

$65,712,000. Your allowance on facilities discarded and sold is
$17'2,625.000. Your allowanco, o1 redue(I valtie in use is $187.-
583,000.

Now to finish what I started to say. The manufacturer has his
option to discard a facility and take his amortization. He does
not exercise that option. Now the only reason he can have for re-
taining a thing in use is that he has got either a present or a future
use for it. Supposing he has not a i)resent use for it, but he knows
that his old facilities are wearing out, and that in a year or two he
is going to have to have new facilities, what is his less? His loss is
a loss of income (ot a premature investtment: that is all. He suffers
a loss of income because he has an investment that is not working,
but he elects to retain that investment in his going plant, and his loss
is a loss of income.

Senator KINo. But they allow him the difference between the
cost during the war and the )ostwar replacement?

Mr. MANSON. Yes.
Senator KING. So he gets that anyway?
Mr. MAN sN. Yes. Now then, I maintain that when you have

written down the cost of facilities that are retained in use to their
postwar cost of replacement. that if the manufacturer elects to re-
tain those facilities in use. by his election he estops himself from
claiming that he did not need them. And that such loss as lie may
suffer is a loss of income, and not a total capital loss. as this method
of determining amiortization (leteriniiles it to be.
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Senator MCLEAN. That- is. notwithstanding the fact that his
jiidgment. may be J)oot. and in -. year or two he miay find he has no
Ilse for it?

.Mr1. "MANSON. Well. Of vour11Se .you1 have- it longr period of time in
which to) make that election.

Senator %Mo-LE.v%-. How many years?
Mr. W.No~ ~ell. ill) to thev '!d of Marcli. 19.24. And of course
an iufact trterI may go out here and buty ait any time facilities tha t

hie (loes riot need. H1is judgment may bel poor. "But I maintain that
there is no formula that ainy engineer can work out as at substitute
for a. manuffedurer "s judgment ats to what facilities he needs inl
his business: that that is a pure matter (if judgment; and that the
judialgment of lic taxpayer ats to what facilities hie needs in his
l)IIsiless ought to be final upJon1 that question.

Senator ltiu: of P~ennsylvania. Now voui take he car-tridge
manii 11factiurizig' mlachinles upI there in Bridgeport. Of course they
were only worthI scrap after the wvar.

Mr. MN.-yso.. That is all.
Senlatoi' Ht*:1) of IPennsylvania. But if they did riot sct'itj them,

if they simply kept themnithere and let then lie idle the chases alre
that they may lie there for 25) years before they are put in iise.

M'. MANSo"I. WVell, Jill the maia fac ilerl ha'ls got to (14, is to file
-in affidavit. that lie has discarded those fail itie-. tll(] does not want
to Sell them. Hie files Jill affhdavit and take- his amnortizationi down.
to salvage 'ale. If lit sonwl f~tilire tiwi' lie antss to bring thiem into
use the regulations provide that hie shall report that faet. Now. thenl.
he discardls them and hie takes his amortization. If in thle future
hie bring.- them hack into use. he reports it as income. 'N.ow, in that
wily it is left absolutely to thle option of ( lie ninfc ie'to de-
termine NA-hailIE heiieds in his lbiuiness.. lilt1(] what lie (lot's imit ne(ed.
A nd I s av that whien he( has exer'cisedt thatt f11)1 oll. thait thlit 4iill
to be final its to) what lie nleedls, a 1(1 scra ji this whole involved method)
(if tr(ly to lscerta iii 1)1, 1111 engilicerinii& formula it thlingL that can
he 4111v aseur(li ieil by~ the infividlilal jlIdgtteflt of tile' indliv~filal
ma nifactirer. Am tiif that is done Nyou ha 1RA'V simpl itied this w~n dc
tax.

Now. for itistilil(e. tind~er this method it uianitactwu'e, will gret more
amifortiz/ation oil facilities. -thajt is, lip Will get moreuiit 4of fac(ilities.
that hie retains in uethat is. lie wVill gret nmr lols (11211 he( vi il on
those that he scraps).

Senuator- ~I' (1 11ti %-ouI gri%- Its -i()I(''' iliStam('?
Mr MNswx. Ilcan g1ive volt all illustration of' itthtIi lpy

to eeill vas. Tii his ase.i haive state htlls sbie~
can (,ilhe stated here, and I wvill just icall You at short stiiiiit of it.
A other fillidaimental defect I'l this inletlioui (if leteriiiliillf value

in its( is the fact that it completely 1fiore., (11 he savae (Ii elap

vat I tic of falcil itit's retainled ill Ilse.
Where a1 121(1litv V has it Silh age miiit sei'apl valIue. tihe loss. wiceh

thle 1 a.pave1' maiy 1 I'. (-.-i not exceed t he ittece het the'i 114'c :
anld tile salvage or. scrap value.

The regla it ions provide that vat te ill uIsv sI tal not hv le.S:. Iban
Ni Ilvage 01' SCra1() v'aluie. Ut is maniiifest that anly facility. whivch is
held illiv USQ hi tIa xpayer. iuist hia% t. . va hit ' to, hill *1n Ii X sOf
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the salvage or scrap value. The salvage or scrap vallue canl be real-
ized by selling the facility. and if a facility is'retained for use. it
must be retained because ii is considered to have greater value inl use
than the amount for which it can be soldI.

When the per cent of vailue in use hats been determined it is ap)-
plied to the entire cost or cost of replacement to determine the %vale
in use. Thus, amortization is allowed upon the residual scrap value
to the samo extent thalt it is allowed upon that portion of the cost
which is recoverable by use.

Suppose that a taxpayer purchased 100 car's (luring the war at
$1.500 ptei car. Assume that these cars can be replaced new4i after
the wvar at $1,200 per car. but that used ears could be- sold for 1$W0
per car.

]it other words, you pay $1,500 for the cars during the( wait-. You
can Iun new cats, after the war for $1,200, but you can gett $600 for'
the old, used cars.

D)ue to reduced cost of' re.plac4'nielt, this taxlayer hals slivtainit'it
loss of $300 per car or ai loss of $30,000 on the 100 eaurs inl use.

.Now, then, the value inl use of thos. cars we will say is 75, per vem
In other words-, hie has use for onl y 7.5 eilis.

The kionie Tax IUit linids flhat thie!se var s atle 10 1p(.1(4'lit ill use.
.Now tlieii, ttait 75 per' cent is applied to the redcted cos5t of relaice-
niet. Now the reduced cost of replacement wouildl hw $1020.W0i.
Seventy-te fivet er iCt of that is $90.000.

Now if the cars are 75 per1 cent inl use, the work canl be done with
7-5 ears, and the toxpiuyer canm61 the remaining '25 cars for $6WM per
car.% After takingo amortization for $fto.00(. the taxpayer sells f
car1s A $600) 1111( receives $15,000J. which DIow 'e(ules h)is investment
ill cars to $75,000. lie now has 795 cars inl full use, capitalizeAd for1
iuiconte tax purpose-s tit $75.000. hut t ,le postwarl (ost, of replacing '
41411's is $90.0X00.

Now thlat showsK You there tillit, lie is peril ted to write off fr'omt htis
booKks the( scrap vanlue of stuff that hie has still got ili list-.

Senator WAtiswN. D~id thiat actilly hia l)pei ill tite cat, (if carlls
Ar. MANSOJN. It happenMs ii) eV01CiV CflsC.
Se.'itoi' WAT1SON. I MCRftf, did thal, t actually hajJ)peII ill the ca:.vt of

(al'1, orl is that just a hypothetical illustrate?
Ml'. MANSON. That is'julSt at hypol)theticald i litist i'at i, buit it will

hajpii li every itse, lbecaluse the 5(hit) p viulie is still there. wialtevei'
it may bt', that is there. '1'hey apply the reduced percent age of use
to t(lie' fll! COSt inlSt4_ad Of tili(liffeI'elce lietwelti tle .sclal) vahile antd
tile full co(St. TFhe result. is thalt they allowv the aiortizlt ionl 11i;tl

Seao'Si N.NoNs. I mant to get it .1 little Olt'tei'( ill ill%,tiil
Y~om-l criticismi goes to tile lack of at coiisistt'nt, policy. And that is
la11rely dule to the fact that ('tiIii discretion is lodge."l ill so II11iIyI
(lith'Vi-rt l)Col)le. Now I 1iiiiIerst :111( the lawv lodtges the diset''tion
with iefa'reiice to) tile s4'ttlellilt of theme cooti'ovei'sits hetwecti I lie
iol-eri'iilit and] thle taxpaiYel 1l)FohltelY ill tito ('oilliissionlel' of

[intel-'11 I Revenue i?
Ail. MANS~ON. Yes8, Sia,'.
Svenator 1130aS Til li Iti'na I, RV'W~iill ii'efili11 iSsUIi dVided

inlto divisions. Aid there is at head of eitch one of these divisions.
Thle iv isioli is sui l'ided initf Sect ions, 111141 etichi sect ionl has a helad.
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Now I understand you to 0%y that these questions are decided. or
they should have been decidee by the head of the section based upon
the report of his engineers?

Mr. MANIsoN. Yes. I think the amo:'tization has mostly been
decided hy the engineers themselves.

Senator StMNEIONs. W4,411, their decision requires the confirmation
of the head of the section?

Mr. MA.INS. Yes.
Senator SnMr-iox's. Now if there is any discretion exercised by him

in making that decision under the law it is a diseretioi that the lPw
invests in the Commissioiier?

Mi. MANRON. Yes.
Senator SIM-MONS. Now dons the head of the section who is exer.

rising this discretion which the law gives to the Commissioner. make
any written statement of the frcts which he finds, and of the inter.-
pretation of the law applicable to those facts in that case?

Mr. MA.NsoN. The head of the section?
Senator SwMoxl s. Yes: the head of the seetiojl.
Mr. MANSON. No.
Senator STAtMON4. What .,rt of a rel)ort is made in that s,,ction

with reference to the determination of each individual case?
Mr. MANSON. The engineer makes a report. That report is ap.

proved or disapproved by the head of the section. That report
then follows the c'ase through until the final conclusion of the case.
It is then filed awAy with the case.

Senator StMkrow. The engineer then that makes the report finds
the facts?

Mr. M,) .o. Yes.
Senator SnMfroNs. And does he attempt to apply the law?
Mr. MANRON. In amortization they have apprIlied the law.
Senator StMMolsR. Engineers have applied the law?
Mr. MANsON. The engineers have applied the law.
Senator SviMvMoNS. Bt the application of the law to those facts

has to be approved by the head of the section?
Mr. MANSON. IVA, the whole report which shows how he has

applied the law to the facts has to be approved by the head of
the section.

Senator SINMMONS. Then the head of the section when he approves
iniplv marks on it " approved "?
Mr. MANSON. That is all.
Senator S1Mmxo s. There is no statement made by him of the fact?
Mr. MANsoN. No.
Senator Simos. Or of his application of the law?
Mr. MAzsoN. No.
Senator SIMMONS. So that the only way in which the other sec-

tions may know of the principle upon which this particular section
dealing with the case was decided is to go and get the reports of the
engineers upon that particular case filed in that section?
section?

Mr. MANSON. YCS; that is it.
Senator SuMM.ONs. How many of these sections are there?
Mr. M. S N. WVell now, in ihe engineering-I can see what ym

ar, d'ivimr, at. Senator. In the engineering, each section has a spe-
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cial line of duty. For instance, there was an amortization section
that handled the amortization cases. Afterwards that was changed
to what I think they called the appraisal section. Now their work
is confined to that particular subject. There is no other section
that is making amortization determinations. Now you will find.
for instance, in another section in the engineering division will be
the metals valuation secton. Their function is to value metal mines.
There is no other section in the engineering division that values
metal mines. Now when you get over in tile audit divisions, how-
ever, there you have a different situation. There you have in the
same division several sections that are passing upon the same question.

S0ebittor McL. Suppose Vol have a case thal involves both
de|let ion and anto tization .

Mr. MANSON. Well, then there would be two sections that dleter-
mine those two subjects. You will got an investigation and report
on depletion from the metals section and a report on amortization
from the amortization section.

Senator IVATsox. Two different engineers?
Mr. MANSON. Yes.
Senator SiMbtozs. You have got one section dealing with amunr-

tization. and that section, we will say, has half a dozen engineers
allotted to the work of investigating these cases.

Mr. MANSON. Yes; maybe 25 or 30.
Senator SuMMtoNs. Now one set of engineers has no way of getting

at the principle or the interpretation of the law or the manner of
ascertaining the facts by one engineer in the same section except
bv reading over the reports of all the several engineers?

Mr. MANSON. Yes.
Senator S1~twoNS. The head of the section there does not coil -

solidate these (eases w, as to show the principle running through
all of them?

AI'. MINANSON. NO. If you had that you would not have this
situation.

Senator SrIAMONt',. You would not have this situation then. Now
would not that situation be remedied if that report going to the
head of the section had to he investigated [,v the head and he had
to give the reasons upon which he based his approval? Stating
the facts and his interpretation of the law in that particular case'
Then would not that situation be helpful provided that approva[
on his part had been concurred in by the head of the division?

Mr. MANSON. I think it would, but I think thc;t would be ratlhe
cumbersome. I think this. I believe that a proper procedure in the
first instance would have 3een-for instance, here is the head of
the amortization section. A lot of cases have come in IresentinuZ
questions. I think he should have worked; up-in fact. Major
De Lamater did work up a Manual of Instructions to Engineers.
But it was never followed. It is just a. dead letter, and ahvay.
has been. I (to not know of a single case in which his Manual ;of
Instructions to Engineers was followed.

Senator Sunrfiox's. What I am after is this. that the tax payer.
of this country aix- entitled to know what. have been tlw (1heisioIls
of the head of that section with reference to not only the individual
case of the individual taxpayei whose ase ,.Is been up. lut wit l
every other efase.
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Mr. MANSON. Well. Senator, I heartily agree with you on that.
Senator SIMMONS. Now there ought to be some provisions by

which the head of that section should review all of these cases and
reduce that to a permanent record so that the tax payers of this
country might know what interpretation he has placed upon the law
with reference to all of these controversies that are raised.

Mr. MANsoN. Yes. I believe that it is possible to reduce to'writ-
ing the principles which are applied in the determination of any
subject as fast as those principles come along for determination.
In fact. I do not think that those principles ought.to be predeter-
mined before any taxpayers have a right to be heard on a thing,
but I do think thlat prelininary instructions ought to be gotten out,
which might be modified after a taxpayer has had a right to be
heard. But I think that those preliminary instructions, even though
they are subject to modification after heariing, ought to be published
for the information of taxpayers in order that taxpayers may know
at least what the Bureau proles to do.

Senator SIM1MONs. That is exac'tlv the point.
Mr. MANSON. But you not. only 'have no puiblicationl of the prin-

ciples which have l)een applied in cases where taxpayers have been
satisfied, but only about 15 per cent of the former rulings, the
written rulings, the thing that has been crystallized into writing
through taxpayers' appeals and so on, have ever been published. Out
of all of the rulings made by the Solicitor and by the Committee
on Appeals and Review and the Tax Advisory Board, which shouldbeiprecedents. only 1p/ per cent of them have been published.

Now the publication, of that body of rulings would constitute
precedents which in time would settle the law. Ii other words, you
would have a growth of law on this suibject that would be just like
the growth of the .oimion law. whicl has arisen through the pub-
lication of the de('isions of the cottits. Now this failure to publish the
rulings in ny Opinion ilhts niany differentt injuri" ,is results. I think
it increases the work of the bureau. When a taxpayer knows that
a question has been settled he is not so inclined to insist Ilpon it, to
present it, that is. present a claim involving it. as he would be if he
can not find anything in the decisions that are published thoa hls
that he is not entitled to this thing, sol he ptuts in a claim, and he
.en(ls his lawyer down here to urge it. and he spends a lot of time
around here. Now that makes work for the bmreati. It requires
the employnent of a large number of high-'lass inn, and it costs a
lot of money.

By reason of the failure to ltblisl more tian I5 per cent of the
rulings it is absolutely necessary for a taxpiaer who lias a large tax
claim to emplov solm former eml)loyee Of the bureau. Notwith-
standing the fact that I have been oni this job for over a year, and
have worked hard on it. and I think I know something bout tile
bureau and the way that they do business, if I had a large tax
claim I would employ a former al)lei,ee of the bureau, not because
I think that he could get any special tavor that I could not get, not
because I think that they would favor him as against me.

Senator WATSON. Not because lie has a pull?
Mr,. MANsox. No, I (1o not nitan it in that sense at all. But I

mean it in this sense, that he knows how they have' done liw things
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that they do not publish. and because he knows that he is able to
come in and ask for a measure of relief which is being handed out
to everybody that claims it.

Now. another injustice that ari.es out of that is there are a large
number of taxpayers that do not claim relief when they are clearly
entitled to it; that is, they are clearly entitled to it if anybody is.

Then there is another thing about that. It increases the expense,
and I think that the failure to publish the rulings is more responsible
for the failure to close up the old cases and get rid of them than
any other one thing.

Senator McLN. Right there, Mr. Manson. Have cases come to
your' attention where a taxpayer has not received the relief that he
is entitled to?

Mr. MANSON. Oh, there are any number of cases right here in
amortization, for instance, where taxpayers could not receive the
relief that other taxpayers have.

Senator MCLEAN. Well, where lie has not received the relief that
he is entitled to?

Mr. MANSO'. Well. I am not prepared to say that, but I think
that one taxpayer is entitled to anything that another one is. If it
is right to give it to one it is right to give it to another.

Senator WATSON. Well, do you think then that the bureau on its
own motion, on its owrt initiative, should grant this relief without
any claim being filed?

'Mr. MANsoN. No; but I do believe this: I believe that if taxpayers
knew what the administrative law on the subject is that they would
claim what the other fellow is getting, and they would not be pre-
senting claims and insisting upon claims and consuming their own
time and money and the time and money of the Government fighting
for claims that they know they can not get.

Senator Jqx~s of New Mexico. Now, right in there. If those
things were to be made known, would not that engineer and that
chief of the section, when they signed the report which is to be pub-
lished, see to it that it was In conformity with other rulings of the
section ?

Mr. MANSON. Oh, you would have to determine things according
to principle if you are going to publish your determinations; there
isnt any doubt about that. ,

The CHAIRMAN. Mr. Manson. in that connection I want to call
attention to the fact that the Board of Tax Appeals was created
and one of the main reasons for its creation was that these should
be published.

Mr. MANSON. Yes, but, mind you, you only get the decision of the
Board of Tax Appeals in c.se a taxpayer is dissatisfied with a
ruling of the bureau and goes up to the Board of Tax Appeals.
You take this entire subject of amortization. There was not a single
appeal except in the-

Senator SIMMONS. Because it was generally in favor of the tax-pa yer I
ar. MANSON. Yes.

Senator SiOibrs. There wa:3 nobody to appeal?
Mr. MANsO. . No; th-ire was no appeal.

-~m
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Senator Sltviio.xs. This head of this section there decides ques-
tions of just as great importance to the revenues of this Government
as the Board of Tax Appeals decides?

Mr. MANSOX. Oh, yes, sir.
Senator SIMMtoNxs. And he decidess them in a way where the Gov-

ernment can not appeal?
Mr. MANSON. Yes.
Senator SIMMoNs. And only the taxpayer can appeal?
Mr. MANSON. Yes.
Senatot SI.NMo.N s. And. as you say, the taxpayer never appeals

because zhe decisions are generally in'his favor.
Mr. MANSON. Yes.
Senator SIMMo.S. Now, if the head of that section was required

to file an opinion setting forth his findings of fact and his applica-
tion of the law to those facts in every case, and they were published
and made public property, then every taxpayer would have in that
report the advantage tlait he now gets by 'employirg a man who
has formerly been in the bureau, does he not?

Mr. MANSO.N. That is it.
Senator SuIMMONS. Exactly. And the Government interests are

protected, and the engineer, as Senator Jones has very properly
stated, is restrained if he is disposed to exercise favoritism in mak-
ing his report, or if he is disposed to disregard the regulations or
the rulings in other cases.

Mr. MANSOX. In my opinion it is morally certain that if men
know their rulings are going to be published they are not going to
make rulings which are manifestly inconsistent.

Senator SIMMoNs. Yes, and for that reason I was utterly amazed
when you made the statement a little while ago and said that these
engineers practically decided the cases, and the heads just wrote on
the word "Approved," and there was no record except in the report
of the engineers of what they were doing in reference to these great
questions involving millions of dollars of revenue to the Govern.
ment.

Mr. MAN-So:', I have given a lot of thought to this particular
matter that we are discussing, and my suggestion in regard to it is
this. I do not believe that it ought to be necessary, for instance,
to publish every case. That is not the point. But it ought to be
necessary to publish every principle that is applied, and to publish
every precedent that arises. Now my suggestion is this. That in
order to enforce the publication of every principle I would have the
law provide that no tax determination shall be considered final, not-
withstanding ti e statute of limitations, unless the principles applied
in such determination have been given publicity within 30 days after
the case is determined. In other words, if the case is decided in
accordance with general principles that have already been, published,
?you do not need to publish anything in regard to it. Thit if you
have modified an old principle, or if you have applied a nev prin-
ciple, or if you have reversed an old ruling you have got to plidlish
it. And the mere publication of appellate'rulings (foes not cover
the situation at all, because in many cases the heads of divisions go
ahead and close a case without anybody knowing how that case is
closed. And it does not call for a normal rule.
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The CHAIMA . Are you through with amortization?
Mr. M3xsox. Yes, I am through with that.
The CHAIRMAN. We will then adjourn now until 2.30.
(Thereupon, at 11.55 o'clock a. m. an adjournment was taken

until 2.30 o'clock p. m. the same day, Tuesday, January 12, 1926.)

AFTER RECESS

The committee reconvened at 2.30 o'clock p. m. Tuesday, January
It, 19'26, pursuant to the taking of recess.

The CHAIRMAX. If the committee will come to order. Mr. Man-
son, you say you have a couple of more questions that you wish to
discuss?.,

Mr. MAsoN. Yns; there are a few that I would like to present
here.

The CHAIRMAN. Very well.

STATEMENT OF L. C. MANSON-Continued

Mr. MANso. The amortization statute is very specific to the effect
that the facilities subject to amortization must have been acquired
for a certain purpose stated in the act, namely, to produce articles
contributing to the prosecution of the war with Germany. There
are a large number of cases which are not included in the figures
I have quoted here as illegal allowances, but in which the facilities
amortized were contracted for prior to the 0th of April, 1917.
Nearly every large amortization case contains items of that char-
acter. It certkiay caii not be said that a plant contracted for
prior to the k:0h of April, 1917, was acquired subsequent to that date
for the purpose of a war that was not begun until that date.

Now 8enator Smoot raised the question whether some of those
manufacturers were not requested by the Gove*'nment prior to our
entrance into the war to make those plant additions. That is a
factor that might have been considered in enacting this 6atute, but
it was not. I call attention to that fact because while we were un-
able to segregate those amounts, we nevertheless considered allow-
ances on Facilities contracted for prior to the 6th of April, 1917, as
being illegal allowances under this statute.

"Jhis statute, that is, the 1921 act, is very specific in that it requires
as a condition to the right to amortization that claims be made there-
for at the time of filing the return for 1918, 1919, 1920, or 1921. The
fact has been called to my attention since the report was prepared,
and therefore it is not in the committee report, that in a hurried ex-
-- nat; o of cases in which we happen to have access to the papers
1-.sde yesterday, we located $43,608,916 of allowances made in cases
where the allowance was not claimed at the time of making the re-
turns.

Senator KI O. Were those cases involving more than $500,000?
Mr. MANsoN. Those were cases involving over $500,000 alone, and

Cases where we had the papers from which we could determine
whether or not it was claimed.

Senator KINo. And those were coves in which very large amorti-
zations had been allowed?
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Mr. MANSOx. Well, here is the Firestone Tire Co., $2,016,000; the
Hydraulic Steel Co., $1,154,000; the Anaconda Copper Co., $2,744,-
000; the Atluntic Coast (o., $1,136,000. Most of these allowances
exceed a million dollars.

Senator KU-G. When were they allowed? )o you remember what
year?

Mr MANSON. Oh. they have been allowed within the last two or
three years.. A good inany of them ar. open cases in which a recon-
sideration of the allowance can still be made if they desire to do so.

Senator KING. Thiow were the allowances not asked for then. as
I understand it?

Mr. MANSON. Oh, yes; they were asked for, but they were not
asked for at the time the return was filed.

Senator KING. That is what I mean.
Mr. MAN'SON . Now, I do not know the purpose of Congress in in-

serting that provision in the act, but Congress must have had some
purpose in mind in inserting it in the act, and I am merely calling
your attention to the fact that it has not been observed, that is all.
I do not know what the purpose of it was.

Senator Kixo. That is, the act was specific that no deduction for
an amortization shall be granted unless the claim is made 'at the time
Of the filing of the return?'

Mr. MANSON. At the time of the filing of the return for the year.
In other words, as I construe that language they can not allow amor-
tization to be deducted from the income of 1918 unless there was at
least some claim for amortization in the 1918 returns. I do not con-
strue that to mean that they could not thereafter amend that claim
and increase it if they wanted to, but thet statute is specific. And as
I say, I do not know what the real purpose of the framers of that
statute was in including that provision, but they did include it. And
I am merely calling attention now to the fact that it has not been ob-
served.

Senator SHORTRnmGD Those claims have not been allowed'yet, have
they?

Mr. MAmsox. Oh yes, some of them. Are outlawed, allowed and
outlawed. Some o them are still open.

Senator SHonTriam. I understood you to say . t some of them
were still under consideration?

Mr. MaNsoN. No, they have been passed by the Amortization Sec-
tion, all of them.

Senator Suomritmn Yes.
Mr. MANsoN. And in the ordinary course of events would be al-

lo yed in the determination of tax.
Senator SHORIuDG. But have they been allowed? I do not under-

stand you.
Mr. MANsO. Well, Senator, we get down now to a definition of

what we mean by "allowed." When I say that they have been al-
lowed I mean that the officers wh6se function it is to pass on these
claims have allowed them. Now then technical' .,o claim is allowed
until the tax is finally fixed.

Senator SIIoRT DGE. Certainly.
Mr. MhawoN. Actually however in the practice of the department

when the claim upon which the engineer is to act has been passed upon

I
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by that engineer it enters into the final computation the way he
makes it.

Senator SHoUmTRoi. Now assuming that was improperly allowed,
the Government has up to now, according to your opinion, no loss
of revenueI

Mr. MANSON. It has not in all of these cases. In some cases it has.
Senator Couzms. The Firestone.
Mr. MANSON. For instance, the Firestone Tire & Rubber Co. case,

that was closed by 1312 agreement. That involves $2 016,000. The
Hydraulic Steel Co. case involving $1,154,000 is open. The Anaconda
Copper Co. case is open.

Senator WATSON. What do you mean by "1312 agreement?"
Mr. MANsON. Section 1312 of the statute authorized the Secretary

to execute an agreement with the taxpayer that the tax will not be
opened.

Senator WATSON. Yes; I remember.
Mr. MANSON. Yes.
Senator WATSON. Now, do I understand that after all these large

allowances were made upon aims filed, that succeeding that, subse-
quent to that $40,000 000 we" e allowed on claims not filed?

Mr. MANsoN. No; i say this, that in this list of cases that I have
here which aggregate allowances of $43,608,916.01 the claims for
amortization were not filed at the time of filing the return as the
statute requires, but were filed at some subsequent time. Now, as I
say, I do not know what object Congr had in that statute. I am
merely calling attention to the fact that whatever object it had in in-
cluding it, it has not been observed.

Senator SHoRTIDOE. Well, it is misleading to leave it right there,
when you say it has been allowed and is settled, and then again you
say it is still open.

Senator ERNST. Had not been finally disposed of.
Senator SHonTrmwE. It is misleading.
Mr. MANSON. I do not mean to be misleading.
Senator SHomDGP. I know you do not, but as 'I gather it you say'

that certain officers have allowed it, and in the ordinary course of
proceedings it would pass along, but it would seem that they are still
open, so I assume tf. the matter is still under consideration.

Mr. MANSON. Well, now, some of these cases, Senator, are 1i1,
open, and some of them are outlawed.

Senator SHORTRIMDE. I see.
Mr. MANSON. Now, in the cases that are outlawed the allowances

can not be reopened. In the cases that have not been outlawed the
allowances can be reopenedL

Senator SionTimDmE. Is it not a fact that none of the cases will be
reopened, regardless of whether they are outlawed or not, unless they
come within the recent ruling of Mr. Gregg?

Mr. MANsON. Well, I can not speak for the department in that
regard.

Senator Kixo. Well, is there any indication that they will be re-
4)peneJ?

Mr. MANsoN. These cases?
Senator KaNo. Yes; or any cases out of the multitude of amortiza-

tion cases that you called attention to?
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M: MANSON. Why, Mr. Gregg stated before our committee that
some of them would be reconsidered.

Senator ERNST. Well, quite a number.
Senator KING. Well, I stated those that came within the provisions

of his decision.
Senator ERNeST. All of them come under that decision.
Senator KING. Oh, no; there are some that do not come under that

decision.
Senator ERNST. I know, but you heard given in evidence before

our committee that many of those cases are now being considered
by the department and have not been finally disposed of. So to give
any other impression would not be correct.

Senator KING. Well, I do not agree with you that there are many.
There are some. I think the majority of the amortization eases have
been closed.

Senator ERNST. Oh, thousands of them have been closed finally.
Senator KiNG. Yes.
Mr. MANSON. In number the vast majority have been closed. In

amount I do not think they have, that is, finally closed.
Senator ERNST. In number but not amount.
Mr. MANso.N. Yes; in number, but not amount.
Senator ERneST. Yes; that is my recollection.
Mr. MANSON. In the midst of my discussion of amortization, in

the matter of publication of rulings the recess was taken. I started
to say at the time the committee adjourned this morning that the
statement had been made to our committee that unpublished rulings
are not used as precedents, and that all rulings are published which
are of general importance and in which it is possible to delete
the facts. Now I do not question the good faith of the person who
made the statement to our committee. I simply believe he is mis-
informed. And for this reason I have examined several hundred
cases, practically all of them-that is, outside of the amortization
cases-involve rulings of one sort or another either by the com..
mittee on appeal and review or the solicitor.

Out of all of the cases that I examined I only recall two published
rulings being involved. All of the other rules were unpublished
rules.

As to the matter of their use as precedents, I brought to the at-
tention of the investigating committee a ruling by the committee
on appeal and review in the General Motors case. That decision
cited as authority seven unpublished rulings. And the decision
stated that one of those unpublished rulings was cited as a precedent
by the taxpayer.

Now, after the 1st of June, in connection with the examination of
some cases, I wanted to get hold of two unpublished rulings, and
requested the commissioner, to furnish them, and I was denied the
ru ings upon the ground that they could not *je furnished me with-
out violating the law. And the question arises in my mind as to
how a taxpayer can got hold of a ruling for the purpose of using
it and citing it as a precedent in his brief that oir committee's
representative could not get hold of. Now I do not say that there
is anything corrupt about that, but the answer, of course, is this,
that he must have secured such a ruling through an employee of the
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dej)artnient who hiad( uc,.ess to it. That is, through sone former
eniJ)loyee who knew about it.

I intended to go further into the matter of unpublished rulings,
because from my examination of this whole subject my opinion is
that the most of the troubles of the Income Tax Unit. and the most
of the just causes of complaint about the Income Tax Unit, are due
to the failure to publish rulings.

I have had a good reany lawyers come to we and tell me that
they have advised clients that they did not have a claim. The client
woild consult thent about a claim. They would advise him that he
did.not have a claim. That under the rilings of the department he
was not entitled to anything. And I have been told then that some
fellow would come along who was not a lawyer, that had no claim
to consideration at all except that he had some inside information,
who would advise this lawyer's client that he had a claim, and get
the claim on a big contingent fee and proseite it and get it. Well,
now, the ordinary lawyer does not feel very good about being made
a fool of in this way. And miy own opinion is that the most inpor-
tant thing tiat can 'be done to improve--

Senator' Er-x%.sT (interposing). Mr. Manson. do you go into that
question of 1rnpublished rulings here in this report )

M1r. MA., X4N. Yes. But I do want to impress this upon the comn-
mittee, that I do think that the most important thing that can be
done to impro%'e the working of the whole system is the proper
publication of rulings and precedents.

Now that is all I care to say on those two subjects. I have an
amendment which I would like'to present.

The CHAI.MAN. Will you put it into the record at this point?
Mr. MANSON. Yes.
(The amendment presented by Mr. Manson for the record is

printed in full, as follows:)
Deductions for the amortization of facilities constructed, erected. installed,

or acquired on or after April 6, 1917, for the pro(Iuction of articles contributing
to the prosecution of the war against the Gernian Government shall not be
allowed in vases where the facility acquired was an operating plant when
acquired by the taxpayer, in cases where the construction, erection, installa-
tion, or acquisition of the facility was contracted for prior to April 6. 1917,
nor in cases in which such amortization was not claimed at the time of filing
the return of the taxpayer for the years 191,., 1919. 1920. or 1921.

No deduction for the amortization of facilities retained in postwar use by the
taxpayer in excess of the difference between the cost of such facility and the
cost of replacing such facility on March 3, 1924, shall be allowed, unless such
facility consists of a single indivisible unit, the size of which exceeds the
taxpayer's postwar requirements, when future requirements are duly con.
sidered. In case the facility, upon which amortization is claimed, is a single
Indivisible unit, the size of which exceeds the taxpayer's postwar require-
ments, when future requirements are duly considered, the amortization allow.
able shall be the difference between the cost thereof and the March 23, 1924
cost of acquiring a facility of size adequate to meet the taxpayer's postwar
requirements.

All allowances of deductions from the income of 1918, 1919, 1920 and/or
1921 for the amortization of war facilities heretofore made in cases in which
a final determination of tax has not been made upon the approval of this
act and in cases pending before the Board of Tax Appeals shall be redeter-
mined in accordance with the provisions of this section.

Senator KINa. Mr. Manson, have you and your assistants cal-
culated the loss to the Government from these illegal amortization
allowances?
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Mr. MAtsox. No, we have not. In order to do so it would be
necessary to know the tax rate and investor's capital in every one
of these cases, and in making our investigation of amortization we
confined ourselves to that feature of the case. There are some cases
where we know what would be, and some we do not.

Senator REED Of Pennsylvania. I understood you to say this morn-
ing that it was not less than 30 per cent of the amount that you
stated should have been allowed?

Mr. MANSON. It will run from 30 per cent to So per cent.
Senator KING. From 30 to 80?
Mr. MANSON. Yes, from 30 to 80.
Senator REED Of Pennsylvania. So it was at least 30, and it might

have been up toward 80?
Mr. MANSON. When I say that, the cases in which we know the

rate, the lowest one that I know of was 30 per cent, and the highest
was 80 per cent. The Steel case was 80 per cent. And there are
other cases where the rate was as low as 30 per cent. I know of
none where it was lower than 30 per cent. There may be, however,
I do not know.

Senator REED Of Pennsylvania. Are you going to postpone your
discussion of oil depletion?

Mr. MANsoN. Yes.
The ClAIXRAN. Mr. Gregg said he would prefer to have the

question of amortization all together. He would like to follow it
right now on this one point, and then Mr. Manson can take the
stand again.

Senator REED of Pennsylvania. We will hear from Mr. Manson
again on depletion?

The CHAIRMAN. Yes.
Senator KING. I thin that is wise.
The CHMARMAN. And it will be better for the record to have all

of this discussion on this point in one place.
Very well, Mr. Manson, we will now ask Mr. Gregg to make a

statement.

STATEMENT OF A. W. GREGG, SOLICITOR OF INTERNAL REVENUE

Mr. GREG In discussing amortization, I shall have to repeat
necessarily, to some extent the testimony given before this com-
mittee when the question o1 the extension of the investigating com-
mittee was ap. I should like to read, at the start of the discussion,
the statute under which we had to make some $600,000,000 of allow-
ances. Here is the languapf of the act.

Senator REED of Pennsylvania. What is the act?
Mr. G.EoG. I am reading from the 1921 act. The language is

identical in the 1918 act. In reading it I would like to call atten-
tion to the fact that this is the language under which the department
was called upon to make some $600,000,000 of amortization allow-
ances.

The statute provides for the deduction-
in the case of buildings, machinery, equipment, or other facilities constructed,
erected, installed, or acquired * * * on or after April 6, 1917, for the pro-
duction of articles contributing to the prosecution of the war against the
German G9overnment, a reasonable allowance for the amortization of such
parts of tie cost of such facilities or vessels as had been borne by the taxpayer.
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That is the statutory language under which we were called upon
to make this $600,000,000 of allowances, under a statute which says,
"a reasonable allowance for the amortization of war facilities."

In discussing any of these problems,' such as amortization, I do
not think we get the entire picture unless we go back and take into
consideration the history of the legislation. This amortization sec-
tion in the revenue act of 1918 which I .;ve just read, as it passed
the House, had a provision that the amortization deduction should
not exceed 25 per cent of the net income of the taxpayer. Mr.
Kitchin, who at that time wats Chairman of the Ways and Means
Committee, was very insistent upon this provision on the ground that
unless some such limitation were put in the statute it placed too much
discretion in the Commissioner of Internal Revenue and the Treasury
officials. The bill as passed by the House contained that limitation.
This committee removed the limitation, the Senate accepted the
amendment, and the conference accepted it. The Congress removed
the limitation with the desire to place unlimited discretion in the
hands of the bureau in the computation of this allowance.

At the previous hearing of this committee on these same general
subjects I quoted some of the debates on the floor of the Senate
which illustrate and show very clearly that Congress realized the
tremendous discretion that in this and'similar provisions was being
given to the administrative officials. Both Senator Simmons and
Senator Smoot, on the floor of the Senate, in referring to this par-
ticular provision and to the special assessment provision stated that
it placed more discretion in the administrative officers than any
statute which had ever been enacted.

I call your attention to this for the purpose of showing that this
general language was used advisedly with the thought that tremen-
dous discretion would have to be exercised in administering the
provision, and that that discretion was consciously and purposely
given to the Treasury Departinent.

But the proposal is now. in 1926, to say by legislation how that
discretion, which was purposely given in 1918, and which applies
only to the years 1918, 1919, and 1920, should have been exercised.

Senator RiNG. Vell, M[r. Gregg, you do not mean to say, do you,
or convey the inference that where discretion is given and confidence
reposed by the legislative branch of the Government in some execu-
tive branch that that absolves the executive department or branch
from a very careful consideration of the powers granted, and absolves
them from using due and reasonable care to see tat the discretion is
not abused or is not exercised in an arbitrary manner and to the dis-
advantage of the Government ?

Mr. GREGG. No, sir, I do not think that the discretion has ever
been abused. I do not think it had ever been contended that the dis-
cretion has been abused. As Mr. Manson stated this morning, in
construing such an elastic statute, in allowing some $600,000,000 of
claims under such a statute, there has been no evidence whatever of
any fraud or any corruption or any irregularity in the settlement of
any of those cases. What it all comes down to is a matter of differ-
ence of jud-ment, and I would like-

Senator fim of Pennsylvania. Mr. Gregg, may I interrupt you
Mr. GREEo. Yes, sir.
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Senator REED of Pennsylvania. I want to ask you the same ques-
tion that I asked Mr. Manson. The temptation in cases of this mag-
nitude with a force as poorly paid as yours in the bureau, is ob-
vious to everybody. Have there been cases of corruption on the part
of these engineers that made these estimates and men vested with
ai, . city under this section?

SGRIEGG. So far as the bureau lnows in the amortization sec-
tions there have been no such cases.

Senator REED of Pennsylvania. That is a very wonderful record,
I am sure.

Mr. GEGG. The committee has made a very careful and exhaustive
examination of all of the big cases-

Senator REED of Pennsylvania. Well, they have not been looking
for crime particularly, I understand.

Mr. GREGG. True, sir; but in a careful examination of a case, any
irregularity would in all probability show up. And of course we,
the Vureau, took every step to check and search for any irregularities.

Senator RrEErD of Pennsylvania. Well, what is your opinion, re-
gardless of what they have found, or what anybody has found?
What is your opinion?

Mr. GREGG. I nave never seen any evidence whatever of any fraud
or any corruption or any influence in the settlement of these amorti-
zation cases. There have been cases of fraud within the bureau, of
course. When the investigating committee started its hearing we
submitted to the committee a list of the cases in which we hag de-
tected fraud and where we had prosecuted, and what had been the
final termination of the matter. None of those involved amortiza-
tion engineers. There is, so far as I know, and so far I have been
able to find, no evidence whatever of any irregularity. And con-
sidering the amount of the claims, I repeat again, some $600,000,000
allowed under that indefinite statute, I think that is quite a tribute
to the personnel of the section.

Senator JONES of New Mexico. Have vou ever investigated this
amortization section for the purpose of tAnding out whether or not
there had been?

Mr. GnEGG. We have, Senator Jones, some 75 investigators of the
intelligence service who are at work on the entire unit all the time.
No more on the amortization section than on any other section,
but they are working in the entire unit continuously.

Senator KINo. Do they examine the records?
Mr. GREG. Yes sir.
Senator KiNG. ho they have access to them?
Mr. GREGG. Oh, absolutely.
The CHAIRMAN. Mr. Gregg, at this point, and in connection with

the House provision of the 25 per cent limitation on the net income
on account of amortization, Senator Simmons's report was as follows:

In the paragraph relating to amortization allowances, section 214 (a) 9 and
section 234 (a) 8 it was feared that the language was not broad enough to
include vessels devoted to war purposes, and provision has therefore been
made for the amortization allowances in the case of vessels constructed or
acquired on or after April 6, 1917, for the transportation of articles or men
contributing to the prosecution of the present war. The clause limiting the
amortization deduction to 25 per cent of the net income has been stricken
out. The amount of amortization allowance to which a taxpayer may he
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thoroughly entitled has little or no logical connection with the amount of hi
net income, and as a matter of fact the taxpayer Is likely to need the full
allowance most when his net income is small.

Mr. GREGG. One of the first questions which arose in construing
this indefinite language of the statute was as to the nature of the
amortization allowance and the cases which should be included with-
in its provisions. I should liJe to stop just a minute to discuss that,
because Mr. Manson went into it in some detail.

There are, under the regulations of the department, two classes of
amortization cases, two types of amortization cases. One is where
a taxpayer during the war period purchased factories, facilities, or
machinery for the production of war materials at a cost which was
materially in excess of the normal cost of the property but continues
to use facilities to full capacity after the war. In that case his
amortization is very simple of calculation. It is merely the dif-
ference between this excessive war cost and the normal postwar cost,
and the provision allows him to write off that excess cost against his
war income.

The other type of case is much more difficult. It is the case where
the taxpayer during the war period acquired facilities to handle his
war business which gave him a greater capacity than he would need
in normal times. In that type of case the postwar replacement cost
on his property may be just as great as the cost of it, but he does not
need all of the facilities that he had acquired during the war in
his normal postwar business.

The question arose right after the passage of the act as to whether
allowance in such a case as last stated was proper. Mr. Manson
took the position this morning at the hearing that no amortization
allowance should ever have been made in that type of case.

Senator RFEi of Pennsylvania. No, as I understood him he took
the position that it should not be allowed unless the taxpayer elected
to discontinue the use of those facilities.

Mr. GREG(. To scrap them; yes, sir.
Senator REED Of Pennsylvania. Or to leave them idle?
Mr. GREGG. Yes; or to discontinue entirely their use. Take a

specific case. Suppose that prior to the war a taxpayer had 35
machines of a given type. During the war he acquired 35 more to
take care of his war business. After the war he has a need, say, for
50 machines. His only choice is between scrapping 20 machines and
continuing in use the entire 70.

Mr. MANSON. No; he can discard under the law.
Mr. GREG. But he may instead of discarding or scrapping con-

tinue to use all of those facilities, since he has them on hand, and it
is more economical to use all of them not at full capacity than it is
for him to use the 50 at full capacity. He may elect to do that, and
if he does, it seems to me quite obvious that he has a war loss which
should be offset against his war income. He has that excess capacity
as the result of his expansion during the war. I do not think that
his election between using it in his business, although it gives him
a capacity greater than he actually needs, and, on the other hand,
scrapping it, should necessarily deprive him of amortization.

But, as I say, Mr. Manson says that that should deprive him of
amortization, and that he figured roughly, I think,, that some
$250,000,000 had been improperly allowed on that basis. And I
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may point out that his only disagreement with the bureau's action
arises in cases where the computation is based on value in use rather
than-

Senator RExD of Pennsylvania. Well, Mr. Gregg, I do not under-
stand that he took it quite as you state it, but rather that he found
fault with the calculation of the loss of value of this unneededcapacity.

Mr. REGO. He did that, Senator, but he also stated here, and it
is contained in the report, that there was never any authority for
any allowance for amortization based upon reduced value in use.

Senator ERxsT. That is correct.
Mr. GREd6. Based upon a redIce(ld v-ahIe in wSe after tilf war 
Senator Eu '. That is correct.
Mr. GnitAO. That is-stated in the report, and Mr. M anson stated it

this morning.
As I say, shortly after the 1918 act was passed the question as to

whether amortization could be properly allowed in such cases was
raised. Congress under the 1918 act created the Advisory 'Tax
Board to pass on such questions as this. The. board issued the
regulations which were approved by the then commissioner and then
Secretary of the Treasury in 1918, permitting amortization based
upon a decreased value in use, in'addition to amortization based
upon a lower replacement cost after the war. In other words. Mr.
Manson's criticism of such allowances is in effect a criticism of the
construction of an indefinite statute which has been in force .ince
1919, and which has received the approval of three commissioners
of internal revenue, three Secretaries of the Treasury, and the old
Advisory Tax Board which was created for the purpose o framing
these regulations and deciding these doubtful points. It seems to
me that at this date to enter into any discussion of such a question
on its merits is rather useless labor. It was decided in 1919, the
ruling has been adhered to ever since, and the matter now is a
dead issue.

Senator REE) of Pensylvania. Now may I interrupt at this
point?

Mr. Gr(. Yes, sir.
Senator REED of Pennsylvania. I was most impressed by what

Mr. Manson said, not as to the injusice of the rule, but as-to the
inequality of its application, and if it is correct that it was applied
as you stated, and as these three Secretaries have approved it, to the
benefit of the Berwind-White Co. but was denied to the McKeesport
Tin Plate Co., and was applied to the Steel Corporation and was
denied to the Bethlellem Steel, that seems prima face as a great
injustice.

Mr. GRJoG. Well, the point that I was taking up first, Senator,
was the statement that any deduction based upon value in use was
not permissible.

Senator REED of Pennsylvania. You are coming to these others,
are you? I

Mr. GREGG. I was coming to the details of the computation later.
Senator REED of Pennsylvania. All right.
Mr. GaEGG. I wanted "first to treat the t-eneral proposition of

whether any allowance based on value in use is permissible.
. Mr. MANsON. I might clear this thing up.

105



106 REVENUE ACT OF 1W*

Senator EwNsT. If you will pardon me just a minute. I would
be glad to have you say just what you want to, but I would like to
have Mr. Gregg proceed along the line he is proceeding, for I want
to hear that view of it fully.

The CHAIRMAN. Senator, the committee thought that if Mr. Gregg
wanted to ask Mr. Manson any questions he could do so, and we also
extended that same privilege to Mr. Manson to ask any questions of
Mr. Gregg that he wanted.

Senator ERNST. I just wanted him to finish this statement, and
then have him ask whatever questions he wishes to ask. I have no
obj action whatever to his asking any question he wishes.*

M i. GitEwo. I am glad to answer any questions.
Senator JoNES of New Mexico. I think Mr. Manson's inquiry was

right, because the point is right before us now, and if we clear it
up now it will be better all around.

The CHAIRMAN. All right.
Mr. MANso.N. The only thing that I wanted to say was, inasmuch

as the discussion seems to be what my position is, that I can restate
it in a very few words so as to remove any ground for discussing it.
My position is that all of the amortization allowances which have
been made have ignored vital factors of value, that is all of the amor-
tization allowances for loss of use have ignored vital factors of value
which even under 3r. Gregg's own opinion in the United States
Steel case minst be considered. I observed that when you had con-
sidered those, and if you did consider them, that you would not
have anything left. In other words as to loss of value in use, if
the taxpayer had elected to retain the facility in use when he had
the privilege of discarding it. I think I stated that there was very
little difference of opinion between myself and Mr. Gregg as to the
principles that were to be applied here, and I wish to state now
that if you will discard event difference there is between Mr. Gregg
and myself, that under Mr. Gregg's own ruling these allowances are
illegal.

Mr. GREGG. The differences, in the application of the formula in
determining value in use I was coming to. The first point that I
wanted to take up was Mr. Manson's statement this morning, and
I do not think that I misunderstood him, that irrespective of how
it was computed there was never any authority for allowing amor-
tization on the basis of reduced value in use. The report on page
168 certainly so states in very clear language.

Mr. MANSoN. Oh, I adhere to that.
Mr. GRIEOa. Well, that is what I was answering.
Mr. MANSON. My figures are not based on that theory though.
Mir. GREGMO. That is what I was answering in showing the past

history of and the reasons for this action.
Senator ERNST. If you arb not through with that I want you tocontinue.
Mr. GREGG. That is all I wanted to say on that.
The CHAIRMAN. Let me see if I can understand your position a

little more definitely. Let us take a case. Suppose the committee
should now decide-not that it has been discussed a moment-but
suppose they did decide that in future amortization, say, of an oil
well, they should agree upon a certain percentage, and not to exceed

, ,,
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that percentage of amortization each year, what effect would your
position as to value being the vital question have upon such
legislation?

Mr. MANSOIT. IVell, are you talking about amortization or
depletion?

T he CHAIRA.AN-.. WVell, I can bring that up now. I wanted first
to ask you another question , but I might as well bring it up now.

Mr. MANSON. On depletion, do you mean?
The CHAIRMAIK. Yes; on depletion.
Mr. MANSON. Let me understand you-
The CHAIRMAN. The value, you say, is the vital part of the ques-

tion here of allowance for amortization?
Mr. MA&NsoN. Yes.
The CHAIRMA.N. Does it apply now as to depletion the same way

in your opinion?
Mr. MANSON. Oh, no; we have got two different questions

entirely.
The CHAIRMAN. I know we have, but I ask you whether in your

opinion it did apply in the same way witfi depletion as with
amortization?

Mr. MANSON. No.
The CHATRMAN. I want to know because this question will come

up later.
Mr. MANSON. NO; I can not see any relation between the two.
Senator SHoRTRmnE. Mr. Gregg, your observations of a moment

ago were addressed to the law as you construe it?
Mr. GRFGG. Yes.
Senator SHORTRWaE. Now you are proceeding to take up specific

cases, is that right, as to Whether you applied the law as you in-
terpreted it?

Mr. GRroo. The first criticism of Mr. Manson that I was answer-
ing was with reference to the allowance of any amortization 'On the
basis of value iur se, and I wanted to point out in that' connection
that it had been done consistently by regulations since 1910, that
it affected only the war years, and that it seems to me that it is too
late now to go back and tell the department how it should have
exercised discretion in that respect, which was unlimitedly and
advisedly given to it in tht- 1918 act.

Now, coming to the mer of the application of this law----
Senator WATSOX. Let me ask you one question, please, Mr. Gregg.

I do not remember whether you were asked this question in the com-
mittee. As you look over that particular phase of amortization
now do you think that mistakes were made in those allowances?

Mr. GIREGG. Mistakes were made in some 'slowances; yes sir.
Senator WATSON. In this particular phase, value in use.
Mr. GREGG. Not on the general proposition that amortization is

permissible on the basis of a reduced value in use. I think that 'or
present judgment in the application of that formula for determining
postwar value in use to particular cases would be better than th,
judgment which was exercised some five or six years *ago without
the experience and knowledge which we have gained since tlin by
working on these cases,
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Senator R.,D of Pennsylvania. But you do not think that the
rule that was established by these three successive administrations
of the Treasury under this general statute was a wrong rule?

Mr. GitEGG. No, sir; that is why, to illustrate why I thought it
was not a wrong rule, I gave the example of the machines.

Senator RE.) of Pennsylvania. Now Mr. Gregg, was that rule
criticised during the early part of its liie

Mr. GREGG. I have been in the Treasury, Senator Reed, since 1920.
I have never heard any criticism of that general rule whatever. The
rule has stood since tZen to my knowledge, to my personal knowl-
edge, and I know from the regulations, since 1919, and I have never
heard any criticism about it.

Senator JoNEs of New Mexico. Nobody knew what it was, did
they V

Senator REM of Pennsylvania. Was the rule public?
Mr. GREGG. It is a part of the public regulations; yes, sir.
Senator REED of Pennsylvania. Since when has it )een public ?
Mr. GREGG. Since 1919. I can give you the exact date.
Senator REED of Pennsylvania. Did ever taxpayer know that

it was there V Of course I know it was thereor them to see, but--
Mr. GREGG. Well, it was there. There are hundreds of thousands

of copies of the regulations that have been distributed. The first
was in a Treasury decision issued April 16, 1919, signed by Daniel
C. Roper, commissioner, and Carter Glass, Secretary of the Treasury.

Senator ERNST. Will you please give the date ?
Mr. GRzG. April 16, 1919._
Senator KING. Do you say that that rule which you say was pro-

mulgated then in the relations is the same rule which you
announced im your opinion o

Mr. GREGG. The general proposition is the same. The details of
working out the postwar value in use are not covered in the regula-
tions, and differences of opinion can certainly arise on it.

Senator KING. Well, the regulation merely prescribes, does it not,
that there shall be deduction for the value in use?

Mr. GREGG. Yes, sir, and that is what I was pointing out. I was
justifying that regulation. Now I am coming to the matter of the
details of its application.

Senator KIho. Have you got that 1919 regulation which you say
was promulgated then?

Mr. GREGG. I haven't it with me. It is verbatim in the existing
regulations.

Senator ERNsT. We had it in our hearings.,
Mr. MANsoN. There is one sentence there which says that- the

value shall be determined in terms of use.
Mr. GREGG. In terms of present use.
Mr. MANsoW. Yes.
Mr. GREOG. That was the general principle that I was justifying.
Now in the application of that general principle to specific cases

of course most difficult questions are bound to arise. I have hastily
run through the report to see the points which have been criticised
most in the application of thn whole amortization section and I
would just like very briefly to run over those to show you the diffi-
culty, to show you that there are certainly two sides to the questions
in dispute.

I
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The first one that I should like to refer to is the case of the
National Aniline & Chemical Co., which counsel for the inves-
tigating committee referred to this morning, where after April
6, 1917, there was a consolidation of several going concerns. The
new company claimed that it acquired the assets of the old corpora-
tions which were dissolved in that consolidation after April 6, 1917,
and therefore was entitled to amortization. To show you how close
that question is-and I do not mean to say this critically at all-
when I asked Mr. Manson this morning whether he thought his crit-
icism was one of the law or of the action of the Bureau he said he
thought it was one of the action of the Bureau-that we had mis..
construed the law. Not critically, but as indicative of how close
these questions are I would like to point out that about five days ago
when the same question was up in the investigating committee Mr.
Manson was of the opinion that it was a criticism of the law, and
that it was not our fault in construing it.

I think that we properly construed the law, but it is admittedly
a close question as to whether that was such an acquisition as en-
titled the new company to amortization on the theory that the assets
were acquired after April 6, 1917.

Senator REED of Pennsylvania. On the general principle that a
tax law is to be construed most favorably toward the taxpayer it
seems to me that the word "acquisition" in the law would cover
such a case, although of course Congress never dreamed of such a
case when it passed it.

Mr. GREGG. Congress unquestionably had no such case in mind,
but analyzing the transaction and applying the statute to it, what
happened was that this new company, which is an entirely separate
and distinct entity from the old companies which were dissolved,
this new company, the taxpayer, acquired the properties after April
6, 1917, and used them for the production of articles contributing
to the prosecution of the war. I should say that our construction
of the statute in that case was clearly correct, but I pointed it out
to show the closeness of the question.
Senator WATSON, I understood that they did not furnish any war

material.
Mr. GRnoo. Oh, yes, the National Aniline & Chemical Co. fur-

nished war material.
Mr. MANSON. I did not say that they did not furnish any war ma-

terial, Senator.
Senator WATSON. Oh, I understood you to say that this morning.
Mr. GxtEGo. Now another point that arose in which the action of

the bureau is criticised in the report-
Senator JoNms of New Mexico. Now on that basis was amortiza-

tion allowed in that National Aniline & Chemical Co. case? Where
it was a combination of going concerns?

Mr. GREGG. It was allowed on the basis of the value at the date of
6he consolidation.

Senator REED of Pennsylvania. The question of value in use does
not arise in that case at all.

Mr. GREGG. Mr. Manson made no criticism, as I understood, of the
computation. His criticism was of the allowance at all.

109 i



110 RbVNUE ,ACT ..OF 199

Senator Siiortmuro. What case was that?
Senator JoNzs of New Mexico. The National Aniline & Chemical

COt case.
Senator Rizw of Pennsylvania. They allowed the difference be-

tween cost and replacement.
Mr. MANSON. What they did in that case was this: there were seven

plants consolidated. The seven plants were owned by three dif-
ferent corporations. The three different corporations had a com-
mittee appraise the different plants for the purpose of consolidation.
Now after the war was over they desired to-the truth of the matter
was there were more plants competing in that business than the
business would stand for, and they wanted to scrap.

Senator JozNS of New Mexico. Was that the case at the time of
the consolidation?

Mr. MANSON. Why, I assume that was the purpose of the con-
solidation. Of course during the war there was an abnormal de-
mand for their product, but as soon as the war was over they
abandoned all of these plants, except one in Buffalo, and -onsoli-
dated the entire business in Buffalo. Thus eliminating a lot of
competing plants. Now at the time they took their amortization
they took the difference between the value that had been placed
upon the going businesses of these plants--

Senator KING. Paid for in, stock.
Mr. MANsoN. Paid for in stock, and the scrap value of the plants.

Now one criticism we had of that case was that inasmuch as those
plants had been appraised as go'ig concerns when they went into
the consolidation, that they should have been appraised as going
concerns when they were abandoned.

Sie.nator REED of Pennsylvaoia. In other words.- there -was an
element of value which was carried into the Buffalo plant in the
good will of thse that were scrapped?Mr. MANSON, Yes. The entire good will of these'plants was
amorti.zed, that is about the size of it.

Senator KIm. You have narrowed it more than I am willing to.
I think that where going concerns form a corporattoa and transfer
the r assets of the corporations and close sojne of them up, that they
are not entitled to amortization at all, that. they do not come Within
the letter or the spirit of the law. I think that it is a fraud upon
the Government when they claim amortization.

Senator RED of Pennsylvania. It is certainly within the letter
of the law.

Senator Krwc. I do not think so. I do not think that that is an
acquisition which is contemplated.

Mr. GRGo. I would like to answer the criticisms of that case
one at a time. The first one, that no amortization was allo%,able,
it seems to me is answered by the letter of the law which specifies
acquisitions as well as new property built up, property acquired at
the inflated cost as well as property which you have actually built.
I Congress desires to exclude properties which had beer in exist-
ence prion to the war there wis certainly no reason for using the
word "acquisition" in the statute.

The second point as to the amount of the allowances; in determin-
lug the value at the time of the organization, we used the appraisals

I I
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which were made at the time and on which an $18,000,000 trans-
action went through between the different parties interested, dealing
at arm's length. That I should say is sufficient justification for
the value which we set up at the time Of the organization.

The Cu'mmAN. Well, would the values have been different if
you had taken values before the consolidation, or as you took themI

"Mr. GREG. Well, we have to take them at the time of the con-solidation.
The CHAMAN. Under the law?
Mr. Gwm. Yes, sir.
The CHAIRMAN. Of course you think that is lawfully and techni-

cally correct. What about the moral side of it?
Mfr. GREGG. Well, the only peculiarity about the case is that they

acquired it for stock. Certainly if they had gone out and paid
the $18,000,000 in cash for the property there is no question. about
it. I do not think the situation is changed when they acquire it
for stock rather than cash.

Mr. MANSON. When they abandoned the plants they did not
abandon the good-will and the going business of the seven plants
which they acquired. All they abandoned was the physical plants.

Mr. GREGG. Certainly, the good will was treated separately. The
physical properties were appraised at the date of the organization.
The amortization was based on the basis of the physical properties.
The item of good will was a separate and distinct item.

Senator REED of Pennsylvania. Was it separately appraised at
the time of consolidation?

Mr. Giaw. I assume so. I do not know. The value at the date
of the. consolidation of the physical property was what was used
as the basis of the amortization. I have not checked over the
appraisals. As a matter of fact this case was not referred to in
the hearings before the committee. It was one of the cases that
was worked on during the summer, and the first time I heard of
the case was when it was brought up in connection with the report.

Senator Kxxo. As I understand you then, Mr. Gregg, in a dase
of this kind of the Aniline Dye Co.'s, they would be allowed amor-
tization. ii were running two or three plants at the same time,
of the same character, and I did not form a new corporation, if
I had the old corporations and furnished war material I would
not be allowed any amortization for the reason that I had not
acquired it?

Mr. Giu.oo. That is true.
Senator KNo. It is manifestly such an injustice there that it

would have compelled everybody to sell his property or form a
corporation, fraudulent corporation, or a paper corporation in order
to get amortization. And the man who forms the paper corpora-
tion would get amortization, and the man who honestly conducted
his business right along would not get it.

Senator REED of Pennsylvania. Exactly, and I think the fault lies
with us in passing a law so loose.

Senator Kilo. I do not think the statute meant that.
Mr. Gmioo. May I point out just along that line, that the new

company could get, after reorganization, amortization, whereas if

III
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the old company had continued in existence it could not. But,
showing the fault with the law, I would like to point out that up'
until the time of the 1924 act a corporation could by reorganizing
get its depletion on the basis of the excess value over cost to it.
An exactly comparable situation. Merely by going through a re-
organization itcould improve its tax status. That was corrected
for the first time in the 1924 act.

Senator McLEAN. Suppose there was no combination, but one
single company should purchase the stock of other competing com-
panies and control them, would they be entitled to it?

Mr. GREGG. No, sir; because it was not an acquisition of the
assets. It was only an acquisition of the stock, recognizing the
separate corporate entities.

pThe CHIInA.-Nz. During the war period did they use all theseplants 1
* Mr. GREO. Yes, sir.
The CHAIRMAX. During the war period?
Mr. GREGG. Yes.
Senator JoNF s of New Mexico. They were all being used during

the war and before the war, as I understand.
The CHAzIILI.. I thought if they were not using them before the

war it would be worse than ever.
Senator KN-G. They did not build any new plants.
Senator REEaD of Pennsylvania. We are ali delaying Mr. Gregg,

I know, but we might as well finish with this. You can not possibly
say that that was a fraudulent consolidation made to take advantage
of this provision of the law, because the- consolidation took place at
least a year before the law was passed.

Mr. GREGG. The law was not passed until 1919, Senator.
Senator EEn of Pennsylvania. And the consolidation was made

in 1917.
Senator Joznis of New Mexico. I do not think it can be said here

that this was a purchase of those war facilities because of the war.
These facilities were all in operation before the purchase, and they
were turning out just as much stuff before the purchase as after-
v1ards. So it seems to me that it can not be said that they bought
up these things for the purpose of increasing war facilities.

Senator RXED of Pennsylvania. That is not what the act says.
Senator Jownes (f New Mexico. I think it is.
Senator KING. It is for war facilities.
Senator JONEs of New Mexico. That is what it means.
Mr. GREG. It says assets acquired for the production of articles.
Senator JoNws of New Mexico. For the production. But they

were already producing.
Senator MCLEAN. The war was on.
Mr. GREGG. Of course lf Congress meant to exclude properties

which before the war were already producing they should net have
used in the statute the word 1acquired." They should have used
the remainder of the statute and left out the word "acquired."

Mr. MAzsox. How could you get new machinery then if you did
not use the word " acquire"? .

Mr. GREGa. Well, that would be another case which would be
thrown out, if you left out the word "acquired." But at the same JI



time, "acquired" fits the case of the National Aniline & Chemical
Co. just as well as it does the case of purchased machinery.

Senator CouzEp-s. I think that this whole discussion indicates the
value of investigating the Internal Revenue Bureau and the appli-
cation of the laws of Congress. I contend that if Congress had
investigated the application of a case like the Aniline Dye Co. they
would have corrected it long ago. It is obvious it was not the in-
tention that the acquisition of these plants by the Dye Co. meant
that it was to be amortized, and the fact that it has gone on, as the
Solicitor has said, and properly so, without any modification by
Congress since 1918 to 1924 makes it a self-evi ent fact that the
application of these laws ought to be known by Congress, and they
were not known by Congress until this investigation took place.

The CIHAIRnAN. Was not the regulation before it; Senator?
Senator CoUZENS. The regulation says nothing about that.
Senator KNG. No one could tell from a regulation the abuse

of the statute, as evidenced by the case we are now discussing.
The CHAIRMAN. Well, if it had been abused it would have to be

contrary to law and contrary to the regulations, and if they issued
the regulations and they were published, then of course they all
could have seen them, and all ought to have known. And if they
did not issue the regulations, then of course you could not find out,
unless by an investigation, as you say.

Mr. MANSON. You could not tell under the regulations whether a
claim like the Aniline claim was wrong or not. There isn't any-
thing in the regulations.

Senator Rs of Pennsylvania. Now, can we not go ahead with
Mr. Gregg?

The CHAIRMAN. Yes; proceed, Mr. Gregg.
Mr. GREG. That was all I wanted to point out in connection with

the National Aniline & Chemical Co. case.
Another question which arose in connection with the administra-

tion of this section of the act, and that is criticized in the report,
arises in cases where the assets to be amortized are owned by a
subsidiary. I will give a specific example, one that was considered
by the committee, because it illustrates the point very well. Take
the case of the Standifer Shipbuilding Co., which in 1917 or 1918
built housing facilities to house its employees. It borrowed the
money, as I remember, from the Shipping Board, from some gov-
ernmental agency.

The CHARMAN. The Housing Corporation.
Mr. GREoo. Yes, which required that the title to these properties

money for which was borrowed from the Government, should be
retained in a separate corporation. So the company purchased
these housing facilities and separately incorporated - housing com-
pany to hold title to these properties. If these housing properties
had been owned by the shipbuilding company there is no argument
but that the company would have teen entitled to amortization on
the facilities. Now the fact that the company has separately incor-
porated these housing facilities at the request of a governmental
agency prevents the corporation from getting amortization. In
some cases before that question was presented to the Solicitor's
office amortization was tentatively allowed in such cases. It seems

[
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to me that the equities of it are so plain, are so obvious that con-
versely from the National Aniline & Chemical Co., if Congress had
had that case before it would have allowed the amortization.

That action of the bureau which is criticized is now up before the
Board of Tax Appeals, and will be settled when the Standifer case,
which is now pending there, is finally decided. A question, how-
ever, of that sort, with all the equities in the world in favor of the
taxpayer, does not in my opinion afford ground for any criticism of
the action of the bureau.

Mr. MmisoN. Let me ask you this question, Mr. Gregg. Do you
believe that a railroad which is a common carrier engaged iin a
general railroad business, but whose stock happens to be owned by
the United States Steel Co., is entitled any rights under this statute
that the Pennsylvania Railroad or the Atchison, Topeka & Santa Fe
Railroad are not entitled to?

Senator WATSON. Well, amortization is not permitted to railroads.
Mr. GEG. That question is best answered, Mr. Manson, au tv

opinion, which holds that neither of them is entitled to amortization;.
Mr. MANsoN. Does not that bring you back to this question that to

be entitled to amortization the taxpayer must produce an article
contributing to the prosecution of the war? Now in connection with
the National Aniline & Chemical Co. settlement, you justify that
settlement upon the ground of the separate corporate entity. Now
if you are going to recognize a separate corporate entity. for the
purpose of allowing amortization, why should you not also recognize
a separate corporate entity when that separate corporate entity does
not produce an article contributing to the prosecution of the war?

Senator REED of Pennsylvania. I understand that the trouble is
that they have adopted your suggestion and have not allowed amor-
tization;

Mr. MANsoN. Well, I have pointed out here quite a number of
millions of dollars of amortization allowances which have been
granted to corporations that would not have been otherwise
entitled to amortization which were allowed it because their stock
was owned by corporations that were entitled to amortization.

Mr. GRwOo. The recent solicitor's opinion, which is now being used
by the bureau in the settlement of all amortization cases, holds that
amortization in such a case as that is not permissible. I doubt very
seriously its correctness, and I doubt very seriously that we will be
able to sustain it. I wanted to bring out that case to show the
difficulty of the question, and to show another case in contrast to the
National Aniline & Chemical Co. cake, where we have been forced
under the statute to reach a result which is against the taxpayer,
which I think is clearly contrary to what Congress would have then
done if they could have foreseen the question and covered it.

Senator WATSON. What is the decision up to this time in the
Standifer ship case?

Mr. GRFoG. It has not been decided yet.
Senator SuoHTmaE. What is the case?
Mr. GREGG. The Standifer ship case, which company separately

incorporated its housing facilities, and the question is whether they
are entitled to amortization, or whether they are deprived of amorti-
zation because their housing facilities were owned by a subsidiary
rather than by the parent itself.
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Senator S HorriDGE. You hold that they wer'e not entitled to
amortization?

Mr. Gnioc,. I hold that they were not entitled to amortization.
Senator SHORTnn)G. And it is now on appeal before the board .
fr. GREGG. Yes, sir.

The policy of the depart nt which has been most criticised by
the committee probably is in the application of this formula deter-
mining postwar value in use. We are criticized very severely in
certain instances for grouping facilities in determining postwar
value in use rather than comparing the war capacity with the post-
war use of each individual facility. In other words, in some in-
starees we have grouped the facilities in a given department of a
concern, and compared their war capacity with their postwar use.
We are criticised for not comparing the actual use of each facility
in the postwar period with its war capacity.

In the opinion which, I say, has now been issued for the guidance
o* the bureau in amortization cases it is held that wherever possi-
ble a comparison should be made oi the specific facilities, andthat
grouping should be done only when comparison of the facilities is
impossible, and the action in grouping facilities should be safe-
guarded in every way possible.'

The reasons for the action on that question are these. It is ob-
viously more correct in determining the loss ini use to compare the
postwar use of the individual facility with its war capacity. How-
ever. to show the practical difficulties, take the case of the United
States Steel Corporation. That corporation expended during the
war two hundred and forty some million dollars in capital expendi-
tures on which it claimed amortization. It was admittedly entitled
to amortization at least based upon postwar replacement cost. It
claimed it also on reduced value in use. The administrative burden
of taking each facility included in that two hundred fifty million, in
round figures, of capital expenditures and comparing the postwar
use of each facility with its war capacity demonstrates, clearly, the
adm, inistrative impossibility of such a rule. We have relaxed the
rule only where it is necessary as a matter of administrative pro-
cedure.

Now summing up the criticisms of amortization and our answer,
I would like to point out first that of the amortization cases amount-
ing to $600,000,000 that have been allowed, counsel for the committee
figure that there are about $139,000,000 still open. I can not ques-
tion or affirm the correctness of those figures. He also stated that he
was in substantial accord with the views expressed in this last opinion,
which opinion is being used as the basis of all amortization settle-
ments at the present time, and as I stated to the investigating com-
mittee, will be used as the basis for the settlement of all cases which
are not finally closed.

It seems to me that the point we come to is this, that we now have
issued, after some eight years of experience with the statute, a set
of rules which represent our best and latest thought on the subject.
We are going to close all unclosed cases in accordance with that
ruling. With that ruling the committee differs very little, if at all.
Therefore, I do not see anything to be gained by any statutory pro-
vision; I do not see the necessity for any statuttry provision on the
subject.
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The CHAIRMAN. Have you a copy of that ruling that you spoke of,
Mr. GnGG. I have a copy of it; yes.
The CHAIRMAN. Will you put it in the record at this point?
Mr. GREGG. I will put it in the record.
(The ruling presented by Mr. Gregg for the record is here printed

in full, as follows:)
[Section 214(a)9.-Deductons allowed: Amortizatlon. Article 184: Computation of

amortization alJowane. Revenue act& of 1918 and 1921. CoOputation of amortza.
tion allowance Solicitor's opinion 138 (C. B. 1-1,174), modified and 1. T. 2,101
(C. B. 111-2,141), amplified]

The opinion of this office is requested relative to a number of quedtlons
pertaining to tile determination of. th, amortization allowance of the .11 cor-
poration.

The facts are as follows:
In its original returns the taxpayer elained amortization in various amounts

on the different properties' of its subsidiarie . the total amount claimed being
181x dollars. This claim 'was disallowed, and the taxpayer filed at revised
claim in the total Amount of 197x dollars. An investigation of this clhint was
made and a report submitted, in which, after several conferences resulting
in a number of corrections and adjustments on different properties (as shown
in supplemental reports), amortization in the sum of 132x dollars was
recommended.

This amount was based largely upon an estimate of the taxpayer's pro-
duction during 1922 and 1923, and, as it subsequently developed that actual
production during those years was somewhat larger than estimated, a que.stion
arose in the bureau as to whether 'the amortization allowance recommended
in the engineers' report should be corrected accordingly.

This matter was discussed in conference on January -, 1924, anl an
agreement was made at that time between the several engineers of the engi-
neering division and the taxpayer's representative that no change should
be made in the engineers' report. This agreement was concurred In by the
representatives of the engineering and audit divisions present and by the
taxpayer's representative, but no formal acceptance of it was ever filed nor
has any assessment letter based on this agreement ever been issued.

Under date of January -, 1925, instructions were given by the o.imn-
missioner that the report on the taxpayer's amortization claim be repon-
sidered, using actual production figures of 1922 and 1923 and elimilming
all allowances recommended on facilities owned by common carriers.

At a hearing on July -- , 1925, the taxpayer questioned the authority to
issue the order of January -, 1925, contending that there had been a flnal
allowance of its amortization claim prior to March 3, 1924.

In support of its contention the taxpayer refers to certain memoranda of
the conference held on January -, 1924, between various employees of the
engineering division, a conferee, and the representative of the taxpayer. The
first of these memoranda was addressed to the head of the engineering divi-
sion and was signed by the assistant chief of the nonmetals section. three
engineers, and a conferee. It stated in substance that the conference had
been held to determine the advisability of opening the amortization case
of the taxpayer for the purpose of reducing the -proposed amortization allow-
ance because of the excess of the taxpayer's actual production for the year
1923 over the production as estimated by the bureau; that it had been agreed
between the conferees that if the case were opened the probabilities were that
the proposal for a reduction in amortization due. to increased production by
the taxpayer in 1923 would be offset by the taxpayer's claim that the bureau
had disregarded the company's large production during the' year 1916, which
if taken Into consideration would have resulted in a material increase in
amortization.

The second conference memorandum, dated the salme (lay, set forth in sub-
stance that the purpose of the conference wais to discuss facts dealing with the
permanent closing of taxpayer's amortization case; that the taxpayer had
stated that all data pertaining to its case had been presented and it was satis-
lied to have the case closed on the evidence submitted and tMe allowance recom-
wended; that It was agreed that the closing of the taxpayer's case was subject
to adjustment of the values of certain facilities which were embodied in the
claim of the taxpayer's subsidiary, the 0 Company.
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In further support of its contention, the taxpayer calls attention to the
fact that following the writing of these conference memoranda it was fur-
nished with a supplemental report relative to the 0 Company, which was
signed by two of the bureau's engineers and dated January -, 1924. This
report was marked "final ", and reference was made therein to the conference
of January -, 1924. The conference memoranda above referred to were
transmitted to the taxpayer by a letter dated February -, 1924, which was
signed in the name of Deputy Commissioner Bright by a chief of section. On
the basis of these documents taxpayer argues that its amortization deduction
was finally allowed.

While the language of the conference memoranda above referred to speaks of
the final closing of the amortization case, this language must be considered
from the viewpoint of the persons using it. The memoranda are evidence of
nothing more than an agreement of certain members of the Income Tax
Unit, and they can not bind the bureau or the commissioner. Tile engineering
divisior had no authority to finally allow a claim for amortization. It was
and is the function of that division to make examinations and reports on
claims for amortization and to submit recommendations as to amortization
.allowances, but such reports are not in any sense the final allowance of the
deduction by the bureau. After the report of the engineer is completed it
is sent to an audit section, where the figures are checked. In many cases a
field audit is made. When the audit is completed it must be reviewed in a
review section and the proposed allowance subjected to further consideration.
From the review! section the case passes to the head of the division, and in
cases of additional assessments from the head of the division to the deputy
commissioner, by whom the assessment letter is signed. The procedure of
the bureau whereby returns are forwarded to an audit section after consider-
ation by the engineering division is well known to taxpayers in general, as
evidenced by the chart in the work entitled "Income Tax Procedure," by
It. H. Montgomery (1924 ed., p. 207).

Under the procedure that existed at the time the alleged fimnl allowance was
made the taxpayer might have appealed to the committee on appeals and re-
view from the action of the income tax unit on its amortization claim. It is
also to be observed that had a refund for more than $50,000 been proposed
for the years involved in the amortization claim the action of the unit would
have been subject to review by this office, with the possible result of a revision
or disallowance of the proposed amortization deduction.

Under such a procedure it is apparent that any agreement made by the
engineering division can not be binding upon those who audit and review the
case. At best such an agreement could mean merely that the case was to be
closed so far as the engineering division was concerned. That the taxpayer
was put upon notice of the limited effect of the agreement of January -, 1924,
is clearly disclosed by a statement which was contained in each of the reports
on the various subsidiaries of the parent corporation. This statement also
appears in the so-called "'final" report of the engineers on the 0 Company,
dated January -, 1924, on which much reliance is placed by the taxpayer.
The statement referred to reads as follows:

"The costs and contractual amortization are subject to check by the auditor
or revenue agent assigned to the field investigation of this case."

It is obvious from this statement, which was contained in the report on each
of the subsidiary companies involved, that tile report was in no sense a final
allowance, but was subject to check and further investigation. Furthermore,
each report of the engineers is made in the form of a recommendation for an
allowance and not in the form of a final allowance, the language used being:

"It is recommended that (name) be allowed amortization in the sum of
$-- on property costs indicated above."

These statements show clearly that the report was simply a recommendation
of the engineering division as to the amortization allowance which was yet to
be made, and that the recommendation was subject to further consideration
and check.

As a matter of fact, there has never been a complete audit of this taxpayer's
case, to say nothing of a review of the audit or the sending out of notice of a
proposed assessment. The action so far taken has merely been that of the
engineering division, supplemented by a partial field audit of the taxpayer's
return. The recommendation of the engineering division has never been acted
upon by any official of the bureau having authority to allow an amortization
deduction. In view of the actual facts of the case, of which the taxpayer had
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ample means of knowledge, there Is no foundation for the assertion that there
was a "final" allowance of an amortization deduction to this taxpayer.

As has been stated, the taxpayer's original claim for amortization was dis-
allowed. Assuming that such disallowance was a determination by the
commissioner, the question arises as to the authority of the commissioner to
redetermine the taxpayer's amortization allowance under the circumstances
presented.

Section 234(a)8 of the revenue act of 1918 provides in part that-
"At any time within three years after the termination of the present war,

the commissioner may, and at the request cf the taxpayer shall, reexamine
the return, and if he then finds as a result of an appraisal or from other
evidence that the deduction originally allowed was incorrect, the taxes Im-
posed by this title and by Title IlI for the year or years affected shall be
redetermined; and the amount of tax due upon such redetermination, if any,
shall be paid upon notice and demand by the collector, or the amount of
tax overpaid, if any, shall be credited or refunded to the taxpayer in accord-
ance with the provisions of section 252 * * 0."

A similar provision is contained in the revenue act of 1921, the principal
difference being that the words "at any time before March 3. 1924," are
substituted for the words "at any time within three years after the termina-
tion of the present war." This difference, however, is not material, since the
termination of the war was fixed by congressional resolution as March 3,
1921, and three years after that date was March 3, 1924.

From the foregoing language the inference is clear that March 3, 1924, was
not the final date when the commissioner's redetermination was required
to be completed, but was intended as the date before which the request by the
taxpayer should be made or the reexamination of the return by the bureau
must be begun. To hold otherwise would bring about the result that the
taxpayer could request a reexamination of the return on March 2, 1924,
and the commissioner would be compelled to mike a redetermination of ,he
tax on the same day. This, of course, would be a physical Impossibility, and
that such. was not the intention of Congress is clearly indicated by the*third
proviso of section 250(d) of the revenue act of 1921, which reads as follows:

"Provided further, That in cases coming Within the scope of paragraph
(1) of subdivision (a) of section 214, or of paragraph 48) of subdivision (a) of
section 234. or in cases of final settlement of losses and other deductions
tentatively allw,;ed by the commissioner pending a determination of the exact
amount deductible, the amount of tax or deficiency in tax due may be deter-
mined, assessed, and collected at any time; * * 0."

In the instant case the taxpayer made a request for the reexamination and
redetermination of Its amortization deduction before March 3, 1.9'24. Its re-
vised claim was filed and partially examined long prior to that late. How-
ever, on March 3, 1924, there had been no redetermination or allowance of the
deduction claimed; there was merely a recommendation from the engineering
division as to the amount allowable. This recommendation showed on its face
that it was subject to revision, and the fact that it was in no sense final was
apparent from the well-established procedure of the bureau. Therefore, on
March 3, 11924, and at the present time the amortization deduction was and is
in the process of redetermination. There is no limitation upon the time with-
in which this redetermination, which was begun within the statutory period,
may be made. but if a deficiency in tax results from the redetermination such
deficiency most be assessed within the time prescribed in sections 277 and 278
of the revenue act of 1924.

It is asserted that the bureau now has no authority to make a redetermina-
tion of the amortization because. by Section 1100 of the revenue act of 1924,
Title II of the revenue act of 1921, relating to the income tax. L9 sp clfically
repealed and all discretionary authority over deductions for amortization has
been taken away from the commissioner.

This assertion does not take into consideration the provisions of section 1100
(b) of the revenue act of 1924, which are as follows:

"The parts of the revenue act of 1921 which are repealed by this act shall
(except as provided in sections 280 and 316 and except as otherwise specifically
provided in this act) remain in force for the assessment, and collection of all
taxes imposed by such act, and for the assessment, imposition, and collection
of all interest, penalties, or forfeitures which have accrued or may acrrue In
relation to any such taxes, and for the assessment and collection, to the extent
provided in the revenue act of 1921, of all taxes imposed by prior income, war-
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profits, or excess-profits tax acts, and for the assessment, imposition, and col-
lection of all interest, penalties, or forfeitures which have accrued or may
actrue in relation to any such taxes. In the case of any tax imposed by any
part of the revenue act of 1921 repealed by this act, If there is a tax imposed
by this act in lieu thereof, the provision imposing such tax shall remain in
force until the corresponding tax under this act takes effect under the provi-
sions of this act."

Similar provisions are contained in section 1400 (b) of the revenue act of
1921, saving the substantive provisions of the revenue act of 1918.

Section 280 of the revenue act of 1924, to which reference is made in section
1100 (b), above quoted, provides that:

"If after the enactment of this act the commissioner determines that any
assessment should be made in respect of any Income, war-profits, or excess-
profits tax imposed by the revenue act of 1921, or by any such act as amended,
the amount which should be assessed (whether as deficiency or as interest,
penalty, or other addition to the tax) shall be computed as if this act had
not been enacted, but the amount so computed shall be assessed, collected, and
paid In the same manner and subject to the same provisions and limitations
(including the provisions in case of delinquency in payment after notice and
demand) as In the case of the taxes imposed by this title, except as otherwise
provided in section 277."

It is thus apparent that all of the substantive provisions of the prior laws
relating to amortization deductions, I. e., those dealing with the right to the
deduction and assertion of such right, have been preserved under the present
act and that merely procedural provisions, those dealing with the assessment,
collection, and payment of the tax, have been superseded by the present act.

In a memorandum from the Income Tax Unit under date of May -, 1925,
information is requested as to whether the reconsideration of the claim
should be restricted to the features specifically mentioned in the order of
January -, 1925, or whether the reconsideration of the claim should be made
on the basis of the rulings and regulations now in effect.

Since there has never been an allowance of amortization In this case, and
as the claim Is still under consideration, it is the opinion of this office that
the claim should be examined and the allowance determined in accordance
with the existing interpretations of the law.

It Is argued by the taxpayer that because of a statement made In 1921 by
the then head of the amortization section of the Income Tax Unit that certain
facilities, including the common-carrier railroads of the taxpayer, were sub-
Ject to amortization, this statement and its acceptance by the taxpayer, con-
stituted an agreement which Is now binding upon the commissioner. Suffice
It to say that the chief of the amortization section had no authority to make
such an agreement, and the commissioner is not now bound to adhere to his
views as to what is allowable under the law for amortization deductions.

The taxpayer asserts the right in the case of a reconsideration to claim
additional amortization deductions for facilities previously examined as well
as additional deductions for facilities which were not included In its revised
claim.

In view of the fact that there ha.s been no redetermination of the taxpayer's
allowance and as the case is still under consideration by the bureau there ap-
pears to be no good reason why the taxpayer should not now be permitted to
show that it Is entitled to additional amounts of amortization on any facilities
and upon any basis that it desires to present, provided such basis Is recognized
by the regulations of the bureau and the rulings thereunder. Under the
language of section 234 (a) 8 of the revenue acts of 1918 and 1921, heretofore
quoted, it was only necessary for the taxpayer to request the redetermination of
its amortization allowance prior to March 3, 1924, and it then became the duty
of the commissioner to wake such redetermination. There Is nothing in the
statute which requires the basis of the allowance to remain unchanged or which
requires that the facilities on which the allowance is predicated should re-
main the same. What is to be redetermined is the taxpayer's allowance for
amortization, not merely the accuracy of the claim which the taxpayer has pre-
sented. The statute reads:

4' * * * the commissioner may, and at the request of the taxpayer shall,
reexamine the return and If he then finds as a result of an appraisal or from
other evidence that the deduction originally allowed was Incorrect the taxes
* * * shall be redetermined, etc."
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It appears clear from the language in italics that the reexamination and
redetermination was not intended to be limited to the facts set up in tie tax-
payer's claim, but that "other evidence" could also be considered. There is
no reason why the taxpayer should not present such "other evidence" as it
is able to procure prior to a redetermination of Its allowance. It is to be borne
in mind that the present ruling applies only, in a case where request for re-
determination is made by the taxpayer prior to March 3. 1924, and one in which
:a redetermination of the allowance has not been made by the bureau. The
views herein expressed are in conflict with some of the langange used in
solicitor's opinion 138 (C. B. I-1, 174). which Is modified accordingly.
t-In the unit's memorandum of May ...., 1925, 16 questions are submitted for

the opinion of this office. The questions and their answers are as follows:
1. In the report of the engineers, amortization was recommended upon a

numieor of facilities, such as housing projects. that are owned by subsidiary
corporations which did not themselves engage in the production of any article
contributing to the prosecution of the war (for example, amortization was
recommended in the case of the P Land Co. ot a housing project constructed
and maintained by it for the employees of another subsidiary, the Q Ship-
building Co.). In the reconsideration of this ease under present rulings, should
these recommendations be sustained?

2. Amortization was also recommended in several instances upon facilities
owned by one corporation but leased to and operated by another subsidiary.
As an example of this. amortization was recommended upon a plant which Is
owned by the R Co. but leased to and operated by the 8 Co. Is amortiza-
tion properly allowable on such facilities under present rulings?

In the opinion of this office a taxpayer which was not engaged in the
actual production of articles contributing to the prosecution of the war is
not entitled to amortization. This is in accord with the previous rulings of
this office. No allowance should therefore be made in the casos above cited.

3. Article 184(2), Regulations 62, provides that value in use is to be "not
greater than the estimated cost of replacement under normal postwar condi-
tions." In the previous consideration of this case the allowances recom-
mended on the basis of postwar replacement costs were computed in accord-
ance with the ratios prescribed in Treasury Decision 3333 (C. B. 1-1.178)
for computing tentative allowances for amortization. If these ratios are now
disregarded, as it appears should be done in the redetermination of amor-
tization claims, should the average prices of labor and materials during the
period from March 3, 1921. to March 3. 1924. be taken. under the law and
the regulationFi, as indicative of replacement cost "under normal postwar
conditions," or should the prices existing at the end of that period be so
taken; or should prices subsequent to that date. and now known, be given
consideration?

Inasmuch as the revenue acts of 1918 and 1921 fix March 3, 1924. as the time
limit within which a redetermination of an amortization deduction must
have been demanded by a taxpayer, it was evidently the view of Congress that
the postwar period for amortization purposes would end on that date. The
final date of the ending of the war was fixed by congressional resolution as
March 3, 1921. The postwar period for amortization purposes was. there-
fore, from March 3, 1921, to March 3, 1924. However it is well recognized
that the year 1921 was, in most industries, a period of severe depression.
following the inflationary boom of 1919 and 1920, and it is apparent that
statistics on costs of facilities during that year may not be indicative of
the normal cost of these facilities. It is to be presumed that the further away
from the war period and from the subsequent periods of inflation and depres-
sion the costs are considered the more nearly normal are such costs likely to
be. This presumption may not be true in all cases, but it is the opinion of
this office that as a general rule the prices for determining postwar replace-
ment costs should be taken as near to March 3, 1924, as is practicable, having
in mind the selection of a time within the period March 3, 1921, to March 3.
1924, when the prices to be decided upon are not affected by abnormal con-
ditions but are nearest normal.
. 4. In the determination of the amortization allowable on the several facili-

ties comprising an entire plant or project, should the allowance made be based
upon the postwar replacement cost of the entire plant or project, or should
consideration be given the postwar replacement cost of individual items, even
though the replacement cost of the entire project is greater tian actual cost?
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Amortization allowanes matte oi the iasis of lstwar replacement costs
should in all cases be computer on replacement costs of complete units. An
allowance, for instau(e. should not ie mnde on the basis of replacement costs
of part of a building, but should bo based on the cost of the entire building
as completed. However, allowance may be made on, the replacement costs of
the machinery and equipment of a building or even complete individual units
of such machinery and equipment. without regard to the cost of the building
or the cost of other units of machinery and equipment on which no allowance
on the basis of replacement costs is claimed. The amortization allowable on
any complete unit on the basis of replacement cost should not be decreased by
the fact that the replacement cost of other units in the taxpayer's claim may
be greater than actual cost. ,

5. Article 184(2), Regulations 62, provides that the value lit use of amortized
facilities is to be not greater than postwar replacement cost. Value in use.
from an engineering viewpoint. may depend upon the amount of use received
as compared with capacity, or upon replacement cost, or upon both of these
factors. Should article 184(2) be interpreted as meaning that if value in use
as shown by relative production and capacity is less than replacement cost,
no consideration should be given replacement cost; or should consideration be
given both excess capacity and postWar replacement cost, lin the determina-
tie, of amortization atllowance' (For example. a taxpayer during the war
lwrid installed 50 machines at a cost of $100 each. and his postwar business
only requires 30 of these machines, which can lie replaced at a normal post.
war cost of $80 each. All of the 50 machines are used more or less and their
value In use is estimated. on the basis of production. at 60 per cent of cost.
Should that percentage be applied to the original cost of the machines. or to
their postwar replacement cost. In computing the amortization allowable?)

The value in use of amortized facilities to the taxpayer in its going
business in the case of Individual items Is in general best reflected by the
depreciated normal postwar cost of similar facilities of the proper size or
(apacity for meeting the requirements of the taxpayer's postwar commer-
cial business during and for the term of years the facility under consid-
eration may reasonably be expected to function efficiently. However, the
preeding should apply only to the fixing of values in use of individual units
or item of equipment. In all cases of where values in use are based upon
the application of average percentages to groups of facilities In any one plant
or department of a business in accordance with the method hereinafter
described, such values should be computed by the application of these per-
centages to the original cost of the facilities and not to their estimated post-
war replacement cost. It is evident that the ratios between the cost and
capacity of different items may vary widely and such variation would prevent
an accurate determination of the values of the miscellaneous Items comprising
such groups. Both excess capacity and lower postwar replacement cost can
be given consideration on the same facility only in the case of individual
items when the postwar cost of at similar facility of the proper size Is definitely
established.

6. Article 184(2), Regulation 62, provides that the value in use of amortized
facilities shall not be less than their sale or salvage value, and article 184(1)
provides that in the case of property sold or discarded there shall be added
to the sale price or salvage value a reasonable allowance for depreciation, in
case the property has been used in the taxpayer's business prior to its sale
or discard and subsequent to the close of the amortization period. If items
receiving only a small amount of use are found to have a value in use of less
than salvage value, and the amortization allowance Is based upon salvage
value in accordance with article 184(2), should a reasonable allowance for
depreciation be added to the salvage value for the use given such facilities
as In the case of items actually discarded or sold?

Under the conditions mentioned the addition of a reasonable allowance for
depreciation appears to be consistent with the similar deduction provided for
by articles 184(1) and 188 of Regulations 62.
7. Under the provisions of article 184(1) and article 188 of Regulations 62,

In the determination of the amortization properly allowable on facilities which
have been sold, and as to which the allowance is to be based on the difference
between cost and actual sale price, should the sale price be. considered as
the gross amount received, or should expenses, such as for advertising, com-
miasions, cratingg, and packing, or other similar items, which were necessarily
incurred iit making the sale and are directly attributable to the sale of the
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amortized facilities, be deducted from the gross amount received and the net
amount remaining be considered as the sale price?

The expenses of making the sale, such as for advertising, commissions,
crating, packing, and similar items, may be deducted from the gross amount
received If the expenses can be definitely established as resulting from the sale;
otherwise they may not be deducted from the gross sale price.

& In view of the specific reference to the date of March 3, 1924, in the two
articles referred to In the previous question, should any consideration now be
given sales, abandonments, or the restoration to use of any amortized facilities
that were made. subsequent to March 3, 1924, or should present determbia-
tions and redeterminations be based upon facts that were known or could have
been ascertained on that date?

Article V4 (1) of regulations 62 provides:
"In the case of property. which has been sold or permanently discarded, or

which will be sold or permanently discarded before March 3, 1924, the value
shall be the actual sale price, etc."

Article 188 provides:
"In the case of the bona fide sale of amortized property before March 3,

1924, the sale price thereof will be considered as reflecting the correctness or
incorrectness of the amortization allowance made, due allowance being made
for depreciation sustained since the close of the amortization period."

In view of these specific provisions of the regulations and of the provisions
of the law heretofore discussed under question 3, it is the opinion of this
office that present determinations should be based upon facts that were known
and could have been ascertained on March 3, 1924, and not onl facts learned
subsequent to that date.

9. In the determination of values in use, should the period March 3, 1921,
to March 3, 1924, be taken as indicative of normal postwar conditions, or
should conditions either prior or subsequent to that period be given
consideration?

As stated in the answer to question 3, inasmuch as the revenue acts of 191S
and 1921 fix March 3, 1924, as the time limit within which a redetermination
of an amortization deduction must have been demanded by a taxpayer, it was
evidently the view of Congress that the postwar period for amortization lr-
poses would end on that date. Since the final date for the ending of the
war was fixed by congressional resolution as March 3, 1921, the postwar
period for amortization purposes began on March 3, 1921, and ended on March
3. 1924. It Is clear that the value in use of a facility does not depend upon
the use to which it is put on any given day, hut should be arrived at 1)y a
consideration of the use of the facility over a period of time. It Is therefore
the opinion of this office that as a general rule the average use given to a
facility over the period from March 3, 1921, to March 3, 1924, is indicative
of the value in use of such facility. However, where evidence exists that any
one of these years, such, for instance, as the year 1921, is manifestly not indi-
cative of normal postwar conditions, the use of the facility during such year
may be disregarded and the average of the remainder of the period may be
taken.

10. Article 182, regulations 62. provIdes that "the allowance for Aniortiza-
tion shall be inclusive of all depreciation during the amortization period o,
property subject to amortization." Should this provision be interpreted as
meaning that the amortization allowance is to be in lieu of depreciation and
that no depreciation is to be allowed on facilities on which amortization is
allowed; or that such depreciation as is properly allowable on amortized
facilities is to be added to and included in the amortization allowance?

It is the opinion of this office that under article 182, regulations 62, the anior-
tization allowance is to be In lieu of depreciation, and if depreciation is
greater than amortization, then depreciatie.n alone should be allowed. This
view, however, is not to be understood as affecting that part of article 184f2)
providing that the value in use is not to be greater than "the estimated cost
of replacement under normal postwar conditions less depreciation and
depletion."

11. In the reconsideration of the taxpayer's amortization claim should the
amortization allowance be limited to the Items included In the claim as filed,
and to the amounts claimed on those items, and to the bases on which those
amounts were. claimed, or should allowances now be made, if found Justifiable,
on facilities previously supposed t0 be not amortizable and for that reason
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not included in the taxpayer's claim, but which as a result of subsequent
rulings are now considered amortizable?

This question has already been answered in the general discussion just prior
to the consideration of question 1.

12. Under article 185, Regulations 62, should the end of a taxpayer's amorti-
zation period be placed at the date on which the larger part of ita war work
was completed, or should the "date of cessation of operation as a war facility"
be placed at the final date of completion of all war work?

Under the above-cited regulations a taxpayer's amortization allowance is
apportioned over the period from January 1, 1918, to the date of the cessation
of operations as a war facility. The latter date need not necessarily be the
exact date on which the final act of completion of any or all of the taxpayer's
war contracts was performed, but should be placed at such date as will include
all manufacturing operations of any reasonable magnitude as compared with
the total volume of taxpayer's production. In this connection it should be
particularly borne In mind that the fixing of a date as the end of the taxpayer's
amortization is claimed, which replaced similar pre-war units that were at that
mean that amortization is allowable upon any or all of the expenditures made
prior to that date. This question depends upon whether the facilities acquired
after 1918 were acquired for war work or for commercial purposes.

13. In the case of facilities acquired during the war period and on which
amortization is claimed, which replaced similar pre-war units that were at that
time partly or wholly worn out or were inadequate for the production required,
or which had been destroyed by fire, flood, or other accident, If It Is satis-
factorily proven that the amortized facilities were used in the production of
articles contributing to the prosecution of the war, should the question of
whether the amortized facilities were for war work, or were acquired to replace
prewar commercial facilities be given consideation, and if the facilities in
question are considered properly amortizable, should the amount of the allow-
ance be decreased either because of the capacity or of the. book value of the
pre-war units that were replaced?

The fact that a facility replaced a similar unit which was in operation dur-
ing the pre-war period, but which became obsolete or which had been destroyed,
does not alter the fact that the taxpayer may have installed the new facility for
the production of articles contributing to the prosecution of the war and that
the cost of Installation or acquisition may have greatly exceeded the cost of
replacing the same facility In the postwar period. Prior to the acquisition of
the new facility the taxpayer had the option of replacing the facility and con-
tinuing with the work of producing war article or of discontinuing the work of
production and not replacing the facility until the postwar business outlook be-
came more certain and until lower replacement costs prevail. If he chose the
former alternative, he would appear to be entitled to amortization. It Is there-
fore the view of this office that in cases where facilities, acquired during the war
period and on which amortization Is claimed, are found to have replaced similar
pre-wi.-r units that were at that time partly or wholly ex'rn out or obsolete or
which had been destroyed by fire, flood, or other accident, if It Is satisfactorily
established that the new facilities were constructed or acquired for the produc-
tion of articles contributing to the prosecution of the war, their entire cost
should be considered properly subject to amortization on the same basis as if no
previous units had existed.

14. In the case of facilities commenced prior to the end of the taxpayer's
amortization period and completed after that date, if It is found that such
facilities were in fact commenced because of the requirements of the taxpayer's
war work. and are, therefore, properly amortizable, but that the construction of
the project had not advanced to a state such that its completion should be con-
sidered an economic necessity, should the amortization allowance be limited to
the loss suffered on that part of the cost incurred prior to the end of the amor-
tization period, or should It be limited by (a) the loss (including actual com-
mitments) that would have occurred if construction had been discontinued or
(b) the actual loss that has occurred through completion and operation of the
facility, whichever is greater?

In cases where the taxpayer had not carried Its facilities to such a degree
of completion that It would have been an economic waste to leave them un-
completed or where amounts had not been actually paid out or work had not
progressed to such a state 'that good business judgment required carrying
the contract to completion, it is the opinion of this office that the amortization
allowance should be limited to (a) the loss that would have occurred if con-
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struction had been discontinued on November 11, 1918 (inluding the loss
arising from enforceable contractural obligations existing oit that date), or
(b) the actual loss that has occurred through completion and operation of the
facility, whichever Is less. In I. T. 2101 (C. B. 111-2,141) it was held that the
amortization allowance in such a case should not be greater than the amount
the taxpayer would have had to pay lad he decided to cancel the contract. The
method suggested in question 14 might result in a greater allowance than that
specified in 1. T. 2101 and is therefore niot believed to be proper.

15. In the case of facitlities for the production of articles contributing to the
prosecution of the war which at the date of the signing of the armistice were
In the course of construction but were not intended for the completion of any
war contracts previously entered into, should the amortization allowance be
1rigidly based on expenditures and commitments as of that (late; or in view
of the conditions then existing and the question of whether a taxpayer under
thosq conditions could have been reasonably expected to instantly decide
whether to continue or abandon such construction, should the amortization
allowance on such uncompleted facilities be based upon expenditures and Com-
mitments as of December 31. 1918?

In view of the uncertain conditions existing immediately subsequent to the
signing of the armistice on November 11, 1918, and In view of the fact that a
taxpayer under those conditions could not reasonably have been expected to
decide Immediately whether to continue or abandon the construction or instal-
lation of a facility commenced prior to that date, amortization should be
allowed on expenditures made prior to December 31, 1918. However, this
should not apply in the case of contracts entered into or expenditures made
for entirely new facilities commenced after November 11, 1918, except where
such facill-ties are shown to have been necessary for carrying out uncompleted
war contracts or subcontracts of the taxpayer. Where car contracts entered
Into by a taxpayer prior to November 11, 1918, were not completed until after
that date, careful scrutiny should be given all subsequent expenditures and
amortization should be allowed on facilities subsequently acquired only with
respect to such items as are satisfactorily proven to have been necessary for
the carrying out of the taxpayer's war contracts. Expenditures made for the
purpose of restoring the taxpayer's plant to the condition necessary for carrying
on postwar normal business are not subject to amortization.

18. In the previous consideration of the taxpayer's claim in the instrnt case
the method followed by the engineers In fixing the value in use of amortized
facilities was based on the relative capacity and production of the taxpayer's
combined plants. Values of the Individual plants under paqtwar condItions have
admittedly been widely different from that of the average of all plants com-
bined. Upon the reconsideration of this claim, should the method for fixing the
postwar values of the amortized facilities at each plant be ba 3e4 upon the
capacity and production of all plants combined as previously computed, or upon
the capacity and production of the individual plant at which such facilities are
located?

1. T. 2101, supra, states among other things that:
11In determining the value In use for the purpose of amortization deduction,

it i necessary to determine such value as to the specific facilities erected or
acquired for production of articles contributing to the prosecution of the war,
and in doing so it must be determined, first, whether the specific facilities are
being used to their full normal capacity, and, second, whether such capacity
is needed for the postwar business."

It Is realized by this office that in many cases : is impracticable, because
of the exceedingly large number of facilities invo've'i and because of the ab-
sence of proper records as to such facilities, to maku an examination and com-
parison of each specific facility; but such examination should be made wherever
practical. The more often the examination and comparison can be made of
individual facilities the more nearly accurate will be the determination of
value in use. Where the examination of the individual faciltles is not practi-
cable the examination should be made by groups of machines or by departments
of the business in accordance with the following general method:

In cases where values in use are based upon departmental or plant production,
a sufficiently detailed analysis of the operation of the department or plant
should be made to show that the assigned residual values correctly reflect the
true average value In use of all amortized facilities of the department or plant,
and if any items are found to have individual values distinctly different from
that Qf the department or plant, the values of: such items should be determined

I
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separately. Particular attention should be given to such items as may reason-
ably be considered to be indispensable in the operation of the plant, even
though only occasionally used, and if it is found that the taxpayer's normal
business, regardless of its actual volume, requires such facilities, no amortiza-
tion should be alowed on such items except on the basis of lower replacement
costs.

Where the amortized facilities are in postwar use In connection with similar
prewar units, if records are obtainable of the actual amount of use given to
each of the groups, the value in use of the amortizable items should be based
upon the actual amount of use received by them. If such records are not avail-
able, and the value of the amortizable items has to be based on the total
amount of use given both groups combined, a decision should be reached as to
whether the amortizable items are in better condition or capable of more
economical operation to such a degree that their value in use is greater than
that of the older prewar units, and if such Is found to be the case their value in
use should be ascertained accordingly. If, on the other hand, it is satisfactorily
proven that the taxpayer has ample prewar facilities for all of its postwar
commercial requirements of equal efficiency to those acquired for war work,
consideration should be given this factor in ascertaining the value in use of the
amortized facilities. In all such cases the extent to which facilities are in use
shall be considered substantial proof that the value of their use is in direct pro-
portion to the amount of use given them unless it is definitely established that
such use has a lower or higher value by reason of the peculiar conditions In the
individual cases.

In computing the percentage that postwar production bears to capacity, care
should be exercised to ascertain the normal capacity of the facility as equipped
and operated during the war period and for continuous operation over a term
of subsequent years. The best evidence of this is actual production. It should
ordinarily be assumed that all facilities used in war work during 1918 W~ere
operated to capAcity during that year and no greater capacity should be
accepted for any facility than is proven by its 1918 production, if in operation
in that year, unless such greater capacity is definitely proven. If the facility
wao completed too late ro be played in full operation in 1918, its actual capacity
should be satisfactorily establislied by later p'n'oduction, and rated capacities
should be accepted only in such cases where it (cau be proven that capacity
production has never been obtained and where such rated capacities are prop-
erly substantiated. If the nature of' the business Ns such that in normal times
an excess of capacity over production is required to meet the demands of the
business, that fact should be taken into consideration in ascertaining the post-
war capacity required by the business and in ascertaining whether or not
there has been a loss of useful value.,

A. W. GHuoa.
Solicitor of Internal Revenue.

Senator WATSON. I would like to have you call attention to the
difference in the application of the rule in the different instances
that have been cited here, like the Bethlehem Steel and the United
States Steel.

Mr. GrEnuo. Yes. The United States Steel case has not been set-
tled yet. The general rules for this settlement have been laid down.
The Bethlehem Steel case, was never considered by the committee,
and I do not know the decision. All I know is that neither has been
finally settled. So I am not in a position to compare the results
in two cases neither of which have been settled.

Senator WADSWORTH. How about the McKeesport Tin Plate and
the Berwind-White cases ?

Mr. GRE o. The Berwind-White case was discussed in committee,
and 'I am quite familiar with it. The McKeesport Tin Plate case
was not dimussed in committee, and the first time I saw anything
about it was in the report, and I am not familiar with it.

I can take up the Berwind-White case and discuss its points, and
show the reasons for the department's actions in that case, and I
think I can show that its facts were so peculiar that no other case
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can, be compared with it without a very careful examination of the
facts to see if they are at all comparable.Senator CozENs. May I ask you at that point, Mr. Gregg, if
there was any difficulty in determining the actual facilities and the
averaging of them in his case?

Mr. GREGG. In which case, sir?
Senator CouzEzs. The Berwind-White. A while ago you pointed

out to the committee the difficulties of arriving at amortization on
specific facilities purchased for war purposes, and that you had to
as a matter of practical application group them all.

Mr. GREo. Yes, sir.
Senator CouzENs. I ask you if that difficulty existed in the Ber-

wind-White case?
Mr. GitEGG. I did not. You had one facility in the Berwind-White

case. You did not have a matter of $250,000,000 of capital expendi-
tures, and a great many types of expenditures..
• Senator COUZENs. That is the point I want to bring out. And

yet they were grouped?
Mr. GREGO. I do not think they were grouped. Would the com.

mittee like for me to take up the case of the Berwind-White Co.
and discuss it?

Senator WATSON. Yes.
Mr. GREGG. You remember I discussed the Berwind-White case

when the matter of the extension of the investigating committee
was before this committee. I am a little hazy now in my recollection,
but I think I can state the facts correctly. As I recall, the Berwind-
White Company had a capacity, prewar capacity of approximately
9,000 kilowatts. During the war period to take care of its war
load it bought new facilities which increased its capacity to ap-
proximately 19,000 kilowatts. In the postwar period it had a need
for, as I remember it, 10,000 kilowatts.

The CHAmUAN. AdditionalI
Mr. Grao. No, sir. That was the total need. So we said that

the acquisition during the war of the 10,000 additional kilowatts
was a part of the war expenditure which should be written off
against war income. And we allowed amortization on that facility
of ten thousand nineteen thousandths of the war cost.

Two points are raised in objection to that. First, that this old
pre-war plan was abandoned alter the war, and second, that a new
plant of an additional capacity of 10,000 kilowatts was acquired after
the war, going to show that the postwar need was as great as the
war need. As a matter of fact, after the -var period the company,
having both the old plant and the new plant on hand, retained fires
under the boilers in the old plant to have reserve to take care of its
peak load.Right after the war period they had an opportunity to purchase
a new plant of a capacity of 10,000 kilowatts, at approximately 50
per cent of the normal cost, due to the postwar depression. There-
fore, having this opportunity to buy this additional plant at such
a cheap figure, and to avoid carrying fires under two boilers, as
they would have had to do if they had retained the old plant,
although it they acquired the new plant they could use the fire
under only one boiler, for economy of operation they purchased
the new facility and discarded the old.

I
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The department went very carefully into that case. After the
committee brought it up we had one of our men whom we o-o
sidered one of our best engineers go into it again to see whether
on its own peculiar facts, and it does have quite peculiar facts,
the allowance had been proper. After the most thorough consider,
tion we determined that it had, the engineers so reporting, and
allowed it to stand.

Senator REED of Pennsylvania. May I interrupt there?
Mr. G oEaG. Yes.
Senator RED of Pennsylvania. You say that this was an addi-

tion of a generator of 10,000 kilowatts made after the war?
Mr. GPEoO. Yes.
Senator REED of Pennsylvania. Did they add boiler capacity so

as to increase their power output?
Mr. Giwo. The boiler capacity, as I understand it, which they

had to take care of their war plant was sufficient to take care of both
it and the new plant which they acquired after the war.

Senator REED of Pennsylvaiia. Running simultaneously?
Mr. GREGO. Yes.
Mr. MANSON. No, no. They had enough boiler capacity to take

care of 10,000 kilowatt production, which was all they did require,
but they did require reserve in case one of the generators broke
down.

Senator REED Of Pennsylvania. They needed a spare, in other
words?

Mr. MANsoN. They needed a spare.
Senator Rum of Pennsylvania. Yes.
Mr. MANsoN. And they put in the spare generator in the new

powerhouse which was built during the war period.
SenatorI REaD of Pennsylvania. So they aid not increase their

capacitIy ? . 1
Mr. KANSON. They did not increase their boiler capacity.
Senator REED of Pennsylvania. They did not increase their power

capacity
Mr. MANSON No sir.
Senator R=D oi Pennsylvania. It is just like a workingman

having two saws; he can not use them both at one time, and it
is still one man power though he has two saws.

Mr. MANSON. Y es.
Mr. GREGG. That was the point we made in connection with the

case, that the action that the company had taken for economy
of operation, getting the new plant to keep in reserve which could
use the same boiler as their war plant and the scrapping g of the old
plant, purely as a matter of economy of operation should not de-
prive them of amortization when it was admitted that after the
war they had a postwar capacity of 19,000 kilowatts and a postwar
need of only 10,000 kilowatts. . I

Mr. MANSON. Now then, I would like to call the committee's at-
tention to the fact that that method of determiding amortization
results in this. It results in giving to a lot of antiquated units the
same value that is given to a brand new power pint; and automati.
cally, of course, reducing the value of the new power plant by thi

79044-26----9



128 WI!RNUE ACTr OF 1eeW

amount that you inflate the value of some plants that are on the
scrap pile. Now, the only difference between the McKeesport case
and this case is that the 'McKeesport case happened to be a steam
plant. There they increased their boiler capacity. They had a lot
of old boilers before the war. They put in some new boilers. After
the war the new boilers were in actual use and the old boilers were
not. They sought to do just exactly what the Berwind-White
people dPi, namely, to have the capacity of their old boilers added
to the capacit of their new boilers for the purpose of determining
whether they had an excess capacity, and they were denied the right
to do so both before and after the Berwind-White case was decided.

Senator RED of Pennsylvania. It looks like a discrimination.
Mr. Gxuo. As I say, I am not familiar, and I have not had an

opportunity to go into the McKeesport case. I am familiar with the
VBerwind-White case, and it seems to me that there was ample basis

for the allowance in that case.
Senator JONES of New Mexico. Mr. Gregg, is there any justifica-

tion for the fact that you do not take into consideration the fact
that part of the plant is old and another part new 1

Mr. Giwu. I think that we properly should, yes, sir; and the
new ruling so holds. The fact that there may have been a difference
of opinion in the past I do not think-

Senator Rw of Pennsylvania. Then your new ruling practically
concedes Mr. Manson's point as to the old facilities I

Mr. Gi wo. It does not concede that there is no amortization of
the facility acquired by the Berwind-White people during the war.

Senator RBm of Pennsylvania. No I did not mean that, but his
last point that you should distinguish between old facilities aban-
doned and new facilities obtained?

Mr. GRwO. Adjustment should be made for the effectiveness of
the facilities in the postwar period, of the efficiency; yes.

Senator R o. Pennsylvania. Is the McKeesport Tin Plate case
closedI

Mr. Gwoo. I do not know, sir. As I say, I never heard of it
until I saw it referred to in the report.
. Senator R=ED of Pennsylvania. It seems to me as though they
were entitled to a review of it if it has not been closed.

Mr. G(io. I should say if it has not been closed they would be
entitled to review.

Mr. MANsON. I will give you another illustration of the same
thing. The Firestone Tire Co. built an entirely new plant upon
wich they claimed amortization. At the time that amortization
claim was investigated the engineer reported that that plant was
working two shifts a day. So that was not only to capacity, but
twice capacity. Yet they were allowed to amortize. How much was
that, Mr. Parkerf What percentage of amortization was the Fire-
stone Tire Co. allowed there?

Mr. PArnn. $8,000,000.
Mr. MANsoN. On a plant working two shifts a day, on the ground

that the company did not have full use for it.
Senator Riw of Pennsylvania. Was that for difference between

cost and replacement value?
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Mr. MANsoN. No ;that was for lack of use, and the way they got
it was this. They Lad an old plant that they had abandoned the
capacity of which was added to the capacity of the new plant for the
purpose of determining what use they got out of the new plant..

The CHAUMAN. Mr. Manson, nearly all the rubber companies
during the World War were operating three 8-hour shifts every
24 hours. Do you know whether the Firestone Rubber Co. was?

Mr. MANSON. I do not know, but I do know this, that a man's
plant can not be said to be a capital loss if he is not operating it
24 hours of the day.

The CHAIMMAN. I just asked the question whether you knev,
of it?

Mr. MAsoN. No ;I do not.
The CHAMMAN. because I knew most all of the rubber plants

were running the three 8-hour shifts.:
Senator I6 D Of Pennsylvania. Have you asked the bureau for

an explanation or given them a chance to prepare an explanation
of this Firestone case and this McKeesport case .

Mr. MANqSON. NO; I have not. I submitted my report on amor-
tization; that is, the report that I prepared on amortization, to the
bureau some time ago..

The CHAMxAN.I wish you would furnish the committee, Mr.
.Grefg, with, a statement of just what position the department took
in tlose two cases.

Mr. Greio. I shall have both cases looked into Mr. Chairman.
The CHAMAN. And if there are any others, Vr. Manson.
Mr. MhrsoN. In connection with each point I have cited a long

list of cases in this report., I have cited the cases where they have
held one thing and I have cited the cases where they held. the
opposite.
• Senator WATSON. Are these' in addition to the cases that you

'brought before the'conmitte-
Mr. MANsow. We have five or six cases before them.
Senator WATsoN. Yoh had five or six cases before the committee?
Mr. MANSON. Yes. Since then I have examined 168 cases.
Mr. Gnoo. I have had no opportunity of looking into these cases.
Senator McLuN. Take the it'estonecase, Mr. anson. Was the

capacity of the new plant greater than* would have been the capacity
if they had retained all the plants that had been abandoned?

Mr. MANSON. Oh, no..
Senator McLEAN. Well, what was the difference# They scrapped

some of their old plant?
Mr. MANsoN. Well, I do not know as they scrapped it, bt the

new plant was working two shifts a day, which is evidence, I claim,
that they needed all the capacity they had.

Senator WATSON. After the war?
Mr. MANSONr. After the war.
Senator McLEAN. After they had scrapped their old plantsI
Mr. MANSON. Well, I do not think that they scrapped any plant,

but I do think that they had some old plant that did not have the
operating; efficiency that the new plant had. Therefore that they
used the new plant at least to the'extent of two shifts a day.
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The CHAIRMAN. Did they use the old plant during the war?
Mr. MANWsoN. Oh, yes; the used the old plant during the war,

but my point is that when a p ant is operating two shifts a day, that
that is conclusive evidence that there has been no capital loss in
building that plant other than the reduced war cost, of course.

Mr. GF.OU. ,In the matter of inconsistency in the treatment of
some of these cases which have been referred to, as I say, I can not
tell whether there have been inconsistency in the treatment until I
have had an opportunity to examine the particular, cases. I have
not had an opportunity to examine the case of the McKeesport Tin
Plate Co. or. of the Firestone Tire Co. cases. But if there has been
inconsistency this should be corrected.

This last opinion which represents the present view and the last
view of the department on this very complicated subject is based upon
some eight years of experience in applying the law. Naturallydur-
ing that time we have gained information through coming in con-
tact with the different cases, we have gotten new points of view,
and there has been, of course, some development in our procedure.
The procedure is not to-day the same as it was five years ago. If it
were I should have to admit that we had made no progress, in the
subject in the last five years. And it is quite ziptural that looking
at the periods over which these cases have been adjusted, and rthe
period during which* this h# been an active question, that is, from
the time of 'the passage of the act to date, that there should be dif-
ferences in the views of the department on this complicated matter.

Mr. MANsoN. Well, is it not a fact, M'. Gregg that practically
all of your amortization allowances--I do not say 'al, butpractically
all of them have been made since the lst of January, 1922?

Mr. GiEGG. The actual allowances probably have. .:
Mr. MANSON. Yes.
Senator, McLqv. Well00.o yoN meap atual .allovtaces,, That

would not apply at afl to the reports of the opgineme upon. which the
final decision was reached..r.

Mr., M*igr. The, original ;yok by the engineers wag psctioslly
all rejected.. Theoezrs.qnt out,: found.plants in full operatton,
and reported that thore was n, a rtizatiou, allovable, h beuse the
pltnuts ,were in full operation _ Xow, it, wao some time af ter that,
some time in the latter part of 1921 or early in, 1922, when they. con-
ceived the idea tlat they could, determmni amortization'by this
formula whereby they took the average production for three. years
and compared it with the war production, for the purpose of deter-
mining whether a man has excess capacity or not. : Nowr, in a good
many instances,. as I calle4 the committee's attention in the firstplac, that applicatiqnaof that method results it this. •A taxpayer
will get amortization upon the theory that he hah not full use Of
the facilities he installed during, the war, notwithstanding the fact
that since the war he has increased his capacity. Now, the Firestone
people--,I did not mention that before:-but the Firestone people
increased their capacity after the; War. -The United Sta;tes Steel
Corporation increased its capacity after the War. With the excep-
tion of 'numtign makers there'are very few of the allowances made
for amortization where there was not an actual increase of capacity
after the'war.
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Senator: SnoRmmo. Mr. QOhairman, inay I ask a question? I
want to get one- or two propositions clear in my mind. When was
the regulation promulgated?

Mr. GREGG. In 1919. In June sometime, 1919.
Senator SHORThhMGE. What commissioners approved it?
'Mr. GREGG. The original regulation was issued by Mr. Roper. It

has been continued in effect to the present day. , •
Senator SHORTRIDGE. What commissioners severally approved

that regulation?
Mr. (i4nRo. Mr. Roper, Mr. Williams, and Mr. Blair.
Senator SuormrwoE. What Secretaries of the Treasury ap-

proved it ?
Mr. G wco. Let me see by whom it was issued., It was signed by

Mr. Glass. Mr. Glass, Mr. Houston, and Mr. Mellon.
Senator SnoMrMIDE. Very well. Now, there was difference of

opinion, and there exists difference of opinion between your depart.
ment and the committee's representative in respect of that regula-
tion, is that so p

Mr.' GREGo. Among other things; yes, sir.
Senator SHORTRiDoE. Yes.' Now then, there is difference of opin-

ion as to the application of that rule or regulation, is that so?
'Mr., (iREO. Yes,, sir.
Senator SaowrmiwE. In specific cases there is a marked difference

of opinion between the tTwo? ,
Mr. GRum. Yes.
Senator Smnmnmo.. You, for the moment, representing one de-

partment and the gentleman here, Mr. Manson we will say, for the
moment representing the- committee. Is that the situation?

Mr., Gnio.i think that is.
Senator SHormmo. All right. ', :.'
Senator Jo.;s of New Mexico. Well, do I understand, Mr. Gregg,

that there waf iny'lrulelaid down in 1909 for the settlement of these
cases which the bureau followed?

Mr." GREGG. , Well, Senator, I) have attempted through the state-
ment to keep that ,clear.' The: general proposition that amortization
based on reduced value in use is permissible was in the regulation
in 1919, ,and has continued' to date. That was the first point that
was critici(d by counsel for the committee.

SenatorJox'ES of New Mexico. Yes.
Mr. GCMEOG. The matter of the rules for' the application of that-

the first complete and detailed statement on it does not appear until
this opinion. '

Senator JoNIs of New Mexico. Does not, appear until October,
1925?

Mr. GitEo%. The first complete and detailed statement of the
method of a plying it; yes sir. ' * .. "

Senatr' 36"uEs ot New Mexico. Yes.' Now is it not a fct that
in applying that formula for the facility in use that you took the
peak of the war activity on the one-side and the activities in the
year 1921 and' in the year 1922 principally, aid in some cases the
year 1923 on the 'other side plly, d i

Mr. GREGG. In some cases,:yes.,
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Senator JONES of New Mexico. Mnd is it not a fact and was it
not generally known that the years 1921. and 1922 in manufacturing
industries were years of extreme depression I

Mr. GR Go. True in some instances. That is all covered in the
opinion, and it is stated that in those industries where 1921 or 1922
were abnormal years they should not be used.

Senator JOKEs of New Mexico. Well, but they were abnormal
years, were they not I

Mr. GREGo. Well not in all industries; no, sir.
Senator JoNEs of New Mexico. Not in all industries, that may be

true. Nevertheless in the steel business and in many other lines the
industry was in a state of extreme depression?

Senator KiNo. May I say to the Senator that if the opinion which
was promulgated in October, 1925, by Mr. Gregg construing the
law, and the regulation had been the opinion all through, and had
been adhered to, then there would not be so much complaint.

Mr. GwGG. In the years of administering this law we gained a
great deal of knowledge and experience, the results of which are em-

bodied in this opinion. Naturally in considering this matter for the
years that we have been working on it there have been changes in
our procedure, there have been changes in our theories, there have
been changes in our methods; but the important point, it seems to
me, is that this last opinion, which represents the result of our years
of working on it, is in substance agreed to by the committee; and,
further, that this opinion is to be used in determining the amortiza-
tion in all cases which are not finally closed and barred by the
statute.

Senator JoNEs of New Mexico. Now, Mr. Gregg, Mr. Manson this
morning mentioned some decision of the solicitor for the depart-
ment, did he not, regarding this matter, that was handed down some
years ago ?

Senator COUZENS. In the J. I. Case Threshing Machine Co. case.
Senator JONEs of New Mexico. In the J. I. Case Threshing Ma-

chine Co. case, and that that opinion was not followed. Now what
assurance have we that the section having these cases in hand is
going to follow this opinion which you have promulgated?

Mr. GREoo. There are two answers to that, Senator. In the first
place, Mr. Manson stated his conclusion that that opinion was not
followed even in the case in which it was written. That opinion
as a matter of fact, in some particulars could not be followed. I.
personally passed upon and approved not six months ago the set-up
in the J. I. Case Threshing Machine Co. case, which was not abso-
lutely strictly in accordance with that opinion, although it is in
accordance with the latest opinion, because it was not possible, in
my opinion to absolutely follow the other.

Senator JoNEs of New Mexico. If it were not possible it should
have been changed so as to make it possible, and it should have been
brought to the attention of somebody there in order that a practical
rule could be laid down.
. Mr. GREG. The solicitor end the commissioner were the ones to
change it, and we changed it, and this new opinion now represents
our view upon it.

Senator JONES of New Mexico. Yes; but four or five years after it.
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Mr. GRXo. Not after the issuance of the other opinion, Senator.
Senator JoNEs of New Mexico. When was it?
Mr. Gi uon. 1924.
Senator KiNG. What opinion did you have then from 1917 and

in 1918, 1919, 1920, 1921, 1922, and 1923 V
Mr. GREGG. The very general regulation. We had no rules lay-

ing down specific methods of applying the regulation.
Now as to whether this opinion Will be followed, I have assured

the committee, speaking for the Treasury Department, that this
opinion will be followed in the closing of all unclosed cases.

Senator JoNEs of New Mexico. Mr. Gregg, my point that I
wanted to bring out was this, that there must be some method by
which the public may know whether these things are being done
according to a general ruling or not. Tht thing that was brought
out and mentioned by Senator Couzens this morning and contem-
plated in the questions of Senator Simmons, and I think commented
upon by Mr. Manson. Is it not necessary or advisable that there be
some means whereby people interested may know whether these
rulings are being carried out or not?

Mr. GREGG. It is desirable. The question is whether you want
to sacrafice privacy of returns to gain your point. That, of course,
would involve a complete sacrifice of privacy of returns.

Senator SHorriuDG. I do not know, and hence the question:
Is it possible in your opinion to lay down a general rule which wiil
apply to the different facts of various cases? Is it or is it not?

Mr. GRMG. It, is not, in my opinion. In the United States Steel
case we wrote a 20-page opinion which laid down general rules
for the determination of amortization allowances. I have in the
office at the present time, I suppose, ten requests for opinion as to
the application of that opinion to specific cases. You can not lay
down a rule, either by depar-rnental regulations or by opinions, any
more than you can in the statute, which will cover every case.

Senator SHoImmo. Well, it was no other than Judge Storey
who pointed out the great difYiculty of formulating a definition
which would fit or apply to all cases.

Mr. GREGG. We have certainly had that same difficulty.
Senator JONES of New Mexico. Well, does it not make it more

necessary then that the decision in each case should be available,
so that people may know what application is being made of the
general statement in the rule?Senator WATsoN. Mr. Manson, the theory upon which our com-
mittee reported to this committee was that we should make sug-
gestions as to legislative relief wherein there were defects in the
existing law. Do you recommend any legislation on this amorti-zationv

Mr. MANsoN. Yes, I submitted one.
Senator CouzENs. May we have it read so we will see what it is?
Mr. MAxSON (reading) :
Deductions for the amortization of facilities 'constructed, erected, installed,

or acquired on or after April 6, 1917, for the production of articles contributing
to the prosecution of the war against the German Government shall not
be allowed in cases where the facility acquired was an operating plant when
acquired by the taxpayer, in cases where the construction, erection, Installa-
*ion or acquisition of the facility was contracted for prior to April 6. 1917.
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ROr In case* In Which such amortization was'not claimed at the time of
filing the return of the taxpayer for the years 11918,. 1919, 1920 or 1,921.

No deduction for the amortizatlon of facilities retained In postwar use
P~y the taxpayer In excess of the difference between the cost of such facility
aid the cat Of replacing such facility on March 8, 1924, shall be allowed,
unless such facility consists of a single Indivisible unit the size of which
exceeds the taxpayer's postwar requirements, when future requirements are
duly considered. In case the facility, upon which amortiatioy Is claimed,
is a single Indivisible init, the size of which exceeds the taxpayers postwar
requirements, when future requirements are duly considered, the am6rtlzation
allbivable shall bethe difference between the cost thereof and the March 8, 1924,
cost of acquiring a facility of size adequate to meet the taxpayer's postwar

requirement. ndo
AlV allowaices of deductions from the Income of 1918. 1919, 1920, and/or 1921

fOr the amortization of war facilities heretofore made In eases In which -a
final determination of tax has not been made upon the approval of this act
and i cams pending before the Board of Tax Appeals shall be redetermined
In accordance with the provisions of this section.

Senator WATson. Inasmuch as amortization expired by Imita-
tion some three years ago this could have application, could it not,
only to those that have not yet been settled?

Mr.. GREGO. Yes, sir.
Senator W4TSON. And to those that may be reopened?
Mr. Gxaoe. Yes, of course. But practically none of them can be

reopened.
Senator WATSON. What is your opinion on this propositionI
Mr. GQuoo. The first general proposition which appeals to me is

this: It is a very; bad precedent to set for Congress eight yeArs after
the enactment of an act to construe it retroactively for the Treasury
Department, and provide for the application of a new rule of con-
struction to cases re ia-iing then unclosed.

Senator JONF~oft MW.exco. Well, have youn not set a precedent
in laying down: a ruling in June, 1925, which should apply to un-
clowd cases f

Mr. Giii oe. Yes; but it seems to me that the matter of construing
a statute enwted by Congress is up, in the first place, to the depart-
meat, and the, to, t0e courts. That: ruling, of the .soicitor, is not
going to stand. There will be ten points, on which it will be t*ken
to the court, :and there will probably,, be five points on which itwill
be niodifi)4 ..

Senator RcLv,. And in that rule you are basing it on existing

Mr. GREGG. iWe ar. basing it on existing law. It seems to me
we have. to. know. what the law is, Qud that the proper thingto do
is-to leave it-as it was enacted and leave the matterof construction
UP to the department and then thq courts.

-Senator W,4Tso. Let., me ask you this question:, As far. as they
are comparable, what is'the difference between this proposed section
or statute and your decision? . ., ' ,

Mr. GXGI.*.From the hasty reading of it I did not get any real
differences, except the limitation as to the filing of a claim, and I
was coming to that in just a minute.

Senator "W sox. Yes.
Mr. GRWo. _Mr. Manson raised this morning, for the. first time,

the ,point that there was $40,000,000 of amortization. illegally al-
lowed bet-ase o! the provision of' the 1921 act that amortization
could be allowed' nly. if cleai therefor was filed at the time the
return was filed.
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Senator SHonrmDO. Will you please state that again?
Mr. (G.oo. Mr. Manson charged this morning for the first time,

that there had been some $40,000,000 that he had been able to find in
a very hurried check of illegal allowances in cases where an allow-
ance was made but no claim was filed at the time of the filing .of the
return for the years 1919, 1920, and 1921. I disagree with him rather
violently as a matter of law, anjl I would like to point out my reasons
to the committee.

Here is the point The 1918 act provided for the deduction in
computing net income of a reasonable allowance for the amortiza-
tion of war facilities. It contained no limitation whatever about
the amortization having been claimed at the time the return was
filed.

When the 1921 law was on the floor of the Senate Senator King,
when the amortization section was read, inquired why that section,
which was a war measure, was contained in a 1921, a postwar act.
It was pointed out to him that there were cases where the amortiza-
tion of facilities acquired during the war would be spread as a de-
duction over years affected by the 1921 act, years as late as 1921.
Senator King made the point that amortization in those late years
should not be allowed unless it was claimed at the time of filing the
return.

Now as a result there was put in the statute this provision that "in
computing net income there shall be allowed as deductions a reason-
able allowance for amortization (if claim therefor was made at the
time of filing return for the taxable years 1918, 1919, 1920 or 1921.)"

The heading of that deduction section is this:
That in computing the net Income of the corporation subject to the tax im-

posed by section 230 there shall be allowed as deductions, a reasonable allow-
ance for amortization (ifclaim was made at the time of filing the return for
the taxable years 1918, 1919, 1920, or 1921.)

Referring to section 280 it says,
In lieu of the tax imposed by section 230 of the revenue act of 1918 there

shall be levied a tax for the calendar year 1921 of 10 per cent. For each
calendar year thereafter 12 per cent.

In other words, the deduction to which the limitation applies--I
am quoting the language of the act-is a deduction in computing
the net income of a corporation subject to the tax imposed by section
230. Section 230 imposed a tax for the calendar year 1921 and for
subsequent years. It seems to me perfectly plain that that section
has no application to the tax under the 1928 act. That section has
been observed strictly in allowing deductions for amortization under
the act of 1921. It has never been observed and I think as a matter
of construction the action was proper-it has never been observed
in determining the deduction under the revenue act of 1918.

That is the last point.
Mr. MANSON. Now right on that point there, I wish to say that the

Board of Tax Appeals in Stauffer Chemical Co., Docket No. 1429,
decided October 12, 1925, holds that the claim must have been taken
with the return of 1918 to get a 1918 deduction, and in 1919 to get a
1919 deduction, and so on.

Mr. GREGG'. That is perfectly true. The board I think in that case
made the mistake of deciding a case on a point which-I had the
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record looked up to make sure-was not even urged before it-
with the result that we have gone back at the board for a reconsidera-
tion of that case. It seems to me that the statute is perfectly plain
and, obvious and that limitation only applies under the 1921 act.
That is certainly the fair construction. I can not conceive of Con-
gress limiting the deduction, for example, in a case where the return
was filed, say for the fiscal year 1918, before the passage of the 1918
act, to cases where they claimed the amortization on the return al-
though amortization was not provided for until the 1918 act.

'Senator REm, of Pennsylvaniat. Did the board base its decision on
the ground of the parentheses in the 1921 act ?

Mr..Giwo. Yes. The point was not argued before them. As soon
as thp decision was handed down we immediately held lun all amorti-
zation allowances involving this point until we could get a reconsid-
eration of that decision. I think that to everyone who has really
gone into the question, or even just from the bare statement that I
have made of it, the fallacy of the reasoning of the opinion is
apparent.
. Senator JoNEs, of New Mexico. Let me ask you as a matter of

opinion. If they claimed amortization in the reduction of taxes of
one year could they get an allowance of more than the tax for that
year ? Or would they have to spread it over several years?

Mr. GRoEG. They would have to spread it over several years.
There is one other matter, the matter of publicity of rulings.. Senator JoNEs, of New Mexico. Suppose a concern had gone out of
business, and the tax was not sufficient to cover amortization, would
you make a refund I
.Mr. GRZWG. No, sir; you see the amortization allowance is spread

and allowed as an odset against the war income from the facility.
That is the general principle. If they went out of business of
course it could not be spread over the year after they w ',t out of
business, because of the fact that they could not have any income
from the war facility.

Senator Jow.u, of New Mexico. Then if the taxes were not enough
to take care of the amc!tization they would be out of luck, would they

Mr.. G . They would be out of luck. They just would not get

the full benefit of that deduction.,
Senator SHOmGE. Before you leave that. In other words, under

the law of 1918 there was no provision requiring claim to be made?
Mr. Gunco. No, sir.
Senator SHmomRaDGE That requirement first appearing in the law

of 1921 ?
Mr. Gnno. Yes, sir; and provided that that limitation should

apply only in computing the tax for the years 1921 and subsequent
years. On the matter of publicity of rulings I would like to give
just a little history on that. Originally the bureau published none of
its rulings. Through the year 1919 there were no rulings published.
The rulings were considered as confidential, and bulletins were issued
only for the information of the employees of the bureau. At the end
of 1919-I am speaking from memory, I am not quite sure of the
date-about that time it was decided to make the rulings public.
From then on those rulings which in the opinion of the officials of

F

186



REVENUE ACT OF 19W

the department had any general application or were of any general
interest were published in a weekly bulletin. That practice Ihas con-
tinued to the present day

Some of the rulings of the department which had been issued prior
to the adoption of this policy of publishing the rulings have never
as a matter of fact been published, although employees have taken
all of those old rulings and' gone over them: to determine which of
them should be published.

From that time to this we hAve always published all of those
rulings which, in the opinion of the officials of the department, had
any general application, or the facts of which could be deleted to
such an extent that the identity of the taxpayer could not be de-
termined from reading the opinion. There are about 10 volumes of
them published now containing the rulings of the department.

The most important precedents for the future, of course, are the
rulings of the Board of Tax Appeals. They are published in the
same way that decisions of the courts are published.

It is not possible, in my opinion, to publish the grounds of the
* settlement of every case. ' .

Just as a matter of interest and I think this is quite significant as
showing something of the size of our problem. I knew that the A-2
letter in the United States ,Steel case had been issued in the last
week. I phoned up this morning to find out about that. Now that
letter in the steel company case contains no reasons. It just con-
tains the adjustments which the department has made on the re-
turns of the taxpayer for the years say 1917, 1918, and 1919. In
other words, it is mostly mathematical. It is g mathematical compu-
tation, practially, of the adjustments,.made by the department on
the basis of their audit, without giving the reasons. That A-2
letter was 3,000 pages, with 250 pages of exhibits, and that does not
include the amortization report. I am referring to that just to show
you the- proportions that a single case may assume.

An interesting side light on it is that the field agent who made
the assessment--Mr. Nash gave me this information this morning on
the phone-who was on a salary of $,800 resigned on December 31
to take a position, having no connection with taxes, with a: company,
in no wise connected with the United .States Steel concern, at a
salary of. $10,000 a year. You can imagine the difficulty which we
will now have in proceeding with that case after the loss of the mnn
who had been working on it all that time.

That case illustrates to my mind better than almost any other
case the number of points that can arise in a given case, and shows
very clearly the inossibility of setting forth in each case a com-
plete statenient-an opinion really is what it amounts to-on every
point involved. It is just naturally impossible.

Senator SHORTmoi. How much of a document was it?
Mr. GiFRm. It was the regular size letterhead paper. 3,000 pages.

in the A-2 letter,
Senator S.HoRTmRWE. 'Three thousand pages?
Mr. GREGo. Three thousand pages, and 250 pages of exhibits..

That was without thq reasons.
Senator SHORTMIDE. Did it give the principles of law laid down,

I
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Mr. GOao. Presumably it involved only. the application of the
law to that particular case, as well asthe precedents, and rulings of
the bureau.

Senator JoNEs of New Mexico. How many different questions
were involved I

Mr. Gmam. I should hate to guess at it, Senator.
Senatvr JoiNzs of New Mexico. Well, just give us the nature of

the different questions that would call for such a voluminous report.
Mr. GREao. Every type of question. Of course, the first question

is to determine the invested capital of the United States Steel Cor-
poration and, I think, its 175 subsidiaries. That is, the value of all
the property now owned by the United States Steel Corporation, as
of the time it was paid in to the concern, or to the various sub-
sidiaries. Also the computation of the income of those companies,
from the date of their organization, to get the earned surplus of
the company for the determination of invested capital, as well as a
determination of the statutory net income of those companies for
the years under review.

Senator REED of Pennsylvania. What were the years under
review V .

Mr. GREGG. I think that they were the years 1917, 1918, and 1919.
Senator Racw of Pennsylvania. This arose under the excess-

profits tax ?
Mr. GiwoG. Yes, under the excess-profits tax.
Senator RED of Pennsylvania. No such computation or report is

necessary under the present tax?
Mr. GmG. Oh, no, air.
Senator JONns of New Mexico. iMr., Manson, did you make any

special investigation of the method of determining invested capital
down at the bureau ?

Mr. MANSON. Oh, yes.
Mr. GGoo. Before we get off this publicity may I continue just

a minute ?
Senator. Jones of New 'Mexico. Yes.
Mr. GnmoO. I think it is interesting in connection with the criti-

cism of the department for not publishing more of its rulings to
notice that Great 3ritain with an experience of half a century in
administering income tax has never even published its regulations.
It has n.t published a single ruling. It has a confidential volume
of rulings, one volume, confidential, for its own employees, but it
has never issued either any regulation or published any rulings.

We have attempted to publish all rulings that have any general
application. On the outside of the publishing bulletin there are
instructions to employees of the bureau that no unpublished ruling
shall be used as a precedent in the disposal of any other case. That
has been in effect approximately a year now. Of course prior to the
issuance of those instructions unpublished rulings may have been
followed, but we can not go back and refer to those cases. At the
present time those instructions are on the bulletin. We do every-
thing possible to see that those instructions are complied with.

Senator REM of Pennsylvania. How long has Great Britain had
an income tax ?

I II
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Mr. Gi(mJ . Since 1842. Continuously since then. Sporadically
before that.

Senator REE9 of Pennsylvania. There have been a great many
judicial decision,, have thert not; V" .. . ..

Mr. Gnzoo. A great mdny.' But much fewer 'than you would think.
That reminds me of something' I would like to bring out. I have

expressed time and again the great difficulty of these questions, how
close they are-the fact that questions can be decided' either way.
And illustrative of that I would like io point out that of 'the last
15 decisions of the Supreme Court of the United States on income
tax questions nine have been handed down by a divided court. Nine
cases out of the last 15.'

Senator SnorrmE. Right on that point, I think it is well for the
committee to bear in mind that! a great complaint to-daVy in America
grows out of the multitude of opinions 'and as to opinions of our
courts of last resort being published: Te publishing of cases which
involve no new principle of law is discouraged. 'Many, many -opin.
ions of many of the States are not published. In msny of the States
the judges select 'and cause to 'be published those opinions which
they think announce new principles or set foth old principles in
some better style or fashion.

'Mr. MANooN,. I made the suggestion this morning at the time we
adjourned: concerning the publishing' of these opinions$ 'and I do
not know as it received any'attention, but I appreciate the difficulty
in publishing of opinions. 'But I believe thit it is important that
every opinion ,laying downsti rule not theretofore pushed, and
laying down a rule- n conflict with an opinion published, or modify-
ing an opinion published; should bb published and should be pub-
lished prom 'tly.'

Senator S-anoTmmo.. Personally I agree with you.
Mr.Gaim. Oh yes.-
Senator Rmm of Pennsylvania.; You agree with that, do you not,

Mr. Gregg ' '

.Mr.OGm -ooOh,.yes. ,,
Mr. MAf. X. And I haie had my'attention called to cases where

'a determination was Inade in accordance with' intumpublished rling
and a published ruling published ut practically the same tinge heldthat that determination could not be mde.' Now!t am very strongly
of the opinion that no case should be considered as finally dig se-of
unless. there isa published ruling at least within 80 days afer that
case id disposed of, which states 'the principle.

Senator SnoRRnmm . I am very much interested in this phase of
the matter. During the war days i under certain' statutes as inter-
pretee, men, were prosecuted for violaino rules issued by the War
Department. I know of men who were indicted and prosecuted in
San Francisco for' the violations* of 'certain orders isgu~q when the
very court; when thecase came on to'betried, didnot have;the order.
'They proceeded upon the theory thatt these orders h~ad the effect
of law and that the citizen was presumed to know them as a matter
of public policy. Wherefore it was alleged'he had violated the la*-
which he had never seen, a kopy of the Order never having been
published in, California. Well, _y!can see 'that that suggested to
some minds at great injustice-'.' 'think, Mri. Chairman, that. where
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a ruling announces some new principle or departs from some former
ruling-=

-Mr. MANSON (interposing). Or elaborates upon a former ruling.
Senator SnoRTiUoz. Yes; stating or elaborating it, it should be

published so that the taxpayer may know it,
The CHAIRMAN. Now that we have all ,agreed upon it I think

that should be done.
Senator WAswowrH. Is that being done?
Mr. MANsoN. I checked it up, and of the formal rulings only

1544 per cent have been published.Mr. Groom. That is all the, way back.
Senator WADSWORTH. What is the situation to-day? What per-

centage, let us say, of the formal rulings I
Mr. MANSoN. Fifteen and one-half per cent.
Senator WAwswoun. No; that is not answering my question.

What is the percentage to-day, for example, or during the last year,
of he formal rulings that have been published. I do not care about
1918-1019, or 1917. .What are you doing to-dey
. Mr. Gnw. I do not know, sir. Every ruling that lays down any
new matter or principle or reverses an old ruling is published. There
may be occasional slips, but those are the orders, those are the in-
structions. For example, in my own office, Senator Wadsworth,
when an opinion goes out of the office it has on it a slip that it will
be published within a given time, 10 days I think it is unless the
administrative official tQe whom it is addressed presents objections to
its publication withinthat period. That is because he may disagree
with it and want us, to reconsider it. All of those decisions which
hive any general application are pub "led., There are some cawhere you can not delete the facts sufficiently to publish the opinon
They are not published. There are cases where we, are repeating a
ruling which is published, restating it, or applying a ruling which
s published. If there is no new principle .in it we do not publish it.

But any ruling laying down a new principle is published.
Mr. MAcsoN. I call attention to this fact that a .lrge ,part of the

rulings actually being foll9wed, and when i say/rulingsal mean the
practice, Qf the department, the principles tha they are following,
have never been reduced to writing. That are not covered by any
rul'_g*published or unpublished. *.

Mr. (.Gm . Wha, for instance I
.Mr. MANSON. Why, you have never had a written rule on the

whole subject of amortization up until the time you handed down
your o pinon a fewmonths_.ago.

Mr. ,Gmo. I understand we are not discussing pat history.
Mr. MAr SoN. I do not know what ,you are doing right at this

present day ,
SmatorW Aswowv=. Well, it is important to know what the con-

dition is at the present day, even more than five year. ago.
Mr. MAisoN;. Well, I was talking about conditions up to the 1st

ofJune.
Senator Sxoin=zw. 'What is the law now, the practice now I
Mr. Geuw. The practice is to publish anything -having any gen-

eral application or any general interest. As I say, our bulletin has
for year contained the express instructions on it that unpublished
rulings are not to be used as precedents.
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Senator CoUZENs. What is the kind of a ruling, an unpublished
ruling, that might not be used as a precedent, k mean a typical case,
so we can get an idea to what extent thosesplcial cases may be used

Mr. Gwwo. I will illustrate that in this way. We used to have
an appeal tothe office of the Solicitor from a proposed assessment
of the Income Tax Unit. On those appeals no interest ran until
they were finally decided. We were getting appeals in the office at
the rate of about 300 a week in those cases. Half of those cases
were covered by published rulings. the appeal in many cases being
taken entirely for the purpose of Aelay, since no interest was being
charged in the meantime. So, if a case is clearly governed by a
published ruling the opinion merely recites the fact: "This case is
governed by law opinion so and so, and the claim should be re-
3ected." There is no necessity for publishing that, and it is not
published. If, however, it involves a new principle and an opinion
:s written on it, it is published.

Mr. MANSON. I do not believe that even to-day-I am guessing
on what his occurred since the 1st of June, but even to-day I do
not believe that you have reduced to writing any comprehensive
statement of the principles you apply to special assssments. You
have got a few published rulings on the subject, but nine-tenths of
the questions that are being pafsed on there right along have never
been reduced to writing, unless you have done it since the 1st of June.

Mr. Gtoo. There have beem none published since the 1st of
June. The general opinion on special assessment is published.

Mr. MANSON. Well, it does not cover one-tenth of the questions
that are involved on the subject and that you are passing on regu-
larly, that is that are being passed on regularly by the auditors
doing that work.

Senator MOIZN. Nine-tenths of the cases, but does it not cover
more than one-tenth of the Principlest

Mr. MANSON. No.
Senator SHORTmDGP. I remarked a moment ago that in many of

the States--I have in mind the Supreme Court of California-the
court does not publish all of its opinions. They select those which
they think are important as laying down some, perhaps, new rule,
or a peculiar application of some old principle of law. Of course
all of them are open, but they do not publish them all. They publish
a memorandum of cases the court has decided, in this famion:
"Smith v. Jones, affirmed, on authority of such and such cases."

Senator COUZENS. I may say, Senator, that our committee, or at
least the representatives of our committee would not object to that,
if the same condition existed with respect to those decisions as exists
with respect to the courts. The fact.is that, as you stated, they are
open for investigation for any one that wants to go in. It is im-
material, so far as I see, whether they publish the rulings, if the
rulings are open for taxpayers to investigate at will.

Senator SHORT=DGE. Well, I agree with you that they should
know what the rulings are in order that they may govern themselves
accordingly.

Senator CouzENs. I want to ask Mr. Manson at this point if
there. are not decisions of vital importance which have at the end
of the decision this verbiage: "This case is not to be used as a
precedent in other cases "?
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Mr. MA5soE. My attention has been called to such rulings, yes.
Mr. Gnuoo. Willryou cite the cases, please? There is one that.

I wrote, I am aware of tiat one.
Mr. MANSON. I can not recall offhand all of them; in fact I have

seen so many of them that I can not recall offhanU what they were.
Senator GdzUzNs. We will look it up for you.
Senator SHnoifmxm. "What was the reason for making such a

notation?.
Mr. Gmno. I remember one case where I made such a'notation

myself on the bottom of the opinion. I remember one case where
the opinion of the solicitor had that on it. I can cite you ,several
cases where I have transmitted to the Income Tax Unit opinions
of the Board of Tax Ap peals and opinions of of the court in which
'we have acquiesced or have taken no appeal, and in which I have
said the same thing: "This case is not to be considered as a pro-
cedent."

Senator SHoirmiwoE. Why?
Mr.G. -oo. Cases are passed on by auditors in the Income Tax

Unit.: If I were perfectly sure that the decision were to be properly
applied by lawyers it would be one matter, but to have it applied by
men who are not lawyers, I am afraid of a possible misapplication of
the .pinion, and on occasion have put some such language either in
the opinion or on the memorandum transmitting it. I sent a deci-
sion of the Board of Tax Appeals in a case, in which we acquiesced,
to the Income Tax Unit within the last two weeks, in which I put
such- language in the memorandum. Some of the cases are most diffi.
eult-to apply, and they have very limited application. We just fear
that. they would be extended beyond their application if applied as
yrecedents by the Income Tax Unit.

Senator BRn of Pennsylvania. Mr. Manson, we have got your
point. I want to ask you this. Suppose you were the entire Cong-
ress yourself, what would you do about it?

Mi. MAxsbzw. About what I
Senato i n Iof! Pennsylvania,. This matter of publication of

, Mr., MX&wo*. ,This, matter of:pblication of. rulings.. ' would
provid6'in the act-mind you, I havegiven this most mature consid-
eration as to jlst what to do about it because I know what their
problem is dbwn there. I would: provide in the act that no determi-
nation of any tax should be final, notwithstanding the statute of
limitations, unless the principles involved in that determination were
stated in a ruling published within 30 days after the determination
made.

Senator REED of Pennsylvania. That would upset 60,000,000
Cases.

Mr. MANS0N. So;'I do not propose to upset anything. I say that
hereafter no determination made shall be final. I am not trying to
go back and upset anything. Now, if that determination is made in
accordance with some ruling that has been published there is no oc-
casion for publishing it. If there is any new principle involved in
it or any modification' of an old principle'that has not been stated it
must be published.

Senator Rem of Pennsylvania. But that is'penalizing the tax-
payer.
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Mr. MANsoN. I know, but you will find a great body of precedent
that every auditor in the bureau is following, under some chief, that
has never been reduced to writing at all. Now' that is just as im-
portant and just as vitarto the taxpayer, that he should know that,
without hiring somebody that is on the inside, as that he should
know the rules that are handed down in the cases that are appealed.

Senator REW.D of Pennsylvania. You are not answering my ques-
tion at all as to what the legislature can ' do about it, except that you
say that you would abolish the finality of settlements where the
bureau did not, after the settlement, publish the principle of the
ruling.

Mr. MANSON. I mean either after or before.
Senator REF of Pennsylvania. As I understand the thought of

people generally on these income-tax cases they resent the keeping
of the cases open so many years and the slowness of the bureau in
settling them, and the lack of finality under the present law more
than they even resent the injustice of the decisions.

Mr. MANSON. What I have in mind, Senator, is this, that no ad-
vantage under this law should finally accrue to any taxpayer unless
the principles under which that accrues are published, so that other
taxpayers may avail themselves of that same privilege.

Senator SHORTRIDmO Would you not be willing to proceed just as
an appellate court does, publish just those decisions which the court
thinks are necessary for the profession, and make a notation or re-
port merely of those that are not thus necessaryY

Mr. MAisON. Well, I have tried in all the discussions, both before
this committee and the other committee, to keep away from any
personal attack, but I do want to say this, that I have found strong
evidence of a policy to bargain, in which the principles that should
have governe the determination of that case have been absolutely
ignored. Now I do not say that that was not honestly done. I do
not mean to impugn the motives of the officers who made those set-
tlements. But I do say that I believe that if you simply leave it to
the bureau to determine what they will publish avd what they will
not publish, that they just will not publish the kind of cases that
Mr. Gregg referred to, where they just figure that "We ' will settle
that case on its special facts, and we will not use that as a precedent
in any other case?' I believe that with six or seven million taxpayers
to deal with, we have got to deal with them as a matter of principle,
and that you are never going to get the work current, and you are
never going to' keep it current with a reasonable force unless you
deal with these questions as a matter of principle instead of as a
matter of bargain.

Senator McLeAN. Will not a great many of them come out in the
decisions of the Board of Tax Appeals ?

Senator CouzvNS. It is only when the taxpayers complain.
Mr. MANSON. It is only when the taxpayers complain and the

cases are decided.
Senator McLeAN. Well, there are a great many decided.
Mr. MA1soN. That may be true. But you take on the subjedt-of

special assessment, 'when he gets a special assessment he is satisr-
fied. Now another taxpayer does not know the principles that were
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applied to that particular case. He might have claimed a special
assessment on a particular ground, but did not until some tax expert
comes along and tellp him about it. I think that it is of vital im-
portance that you destroy the monopoly oninformation possessed by
tax experts. You are placing an artificial premium upon the in-
side information of a few men, which makes their services so valu-
able to the taxpayer that the Government can not retain them in
this service and pay a salary which is commensurate with a Salary
payable for other service.

The CHAIRMAN. What objection have you if the bureau carries
out the stem and plans as recited by Mr. Gregg now touching
future publication?

Mr. MAsoN. Well now, for instance, Mr. Bright, when he was
deputy commissioner, discussed this matter with me, and Mr. Bright
told me that it was a matter of policy not to reduce to writing the
instructions to auditors. Now he claimed that it should, not be
done. Now I believe that it is of vital importance that it should
be done. It may be that some auditor or some engineer will mis-
construe a rule, but it is certainly a whole lot better that there be
a rule there even if it is going to be misconstrued occasionally than
that there be no rule.

Now I do not mean to say that you could set up beforehand all
the rules that were going to be applied to taxes, but I do say, that
with the experience that you have had, and with practically every
question that can ever be raised before the bureau, that you can
reduce your common practices to writing, and you can publish the
formal rulings that you make.

Now Mr. Gregg is only talking about formal rulings. What I
deem of perhaps more importance than that even is the practice that
never passes into a ruling.

Mr. GRmEw. The matter of publishing every ruling made-
Mr. MANSON (interposing). I do not claim that that is necessary.
Mr. GFoo. Well, on your proposal for legislation I would like

to submit this. The department is now closing cases on the basis
of 40,000 a week average. Those cases may involve a great many
points. One of them may be a case like the United States Steel,
where the A-2 letter is 3,000 pages. A publication of the principles
of the points involved in every case, would be practically an im-
possible task.

Senator McLEAN. That is similar, for instance, to this. You have
got a statute against fraud. If you undertake to set up and antici-
pate every and all combinations of facts that would constitute a
fraud you would have quite a contract. Tt seems to me that you
are runnm g into about the same difficulty when you ask that these
auditors that are called upon to interpret the law shall have printed
a system of rules which will anticipate every combination of facts
where there are, however, no two cases alike.

Mr. MANsoN. But, mind you, you have thousands of cases alike.
I think that the peculiarities of particular cases have been greatly
exaggerated. Now as far as a few subject .tre concerned here we
have gone through them with a fine tooth comb, and I know that the
principles of those subjects could be reduced to writing and briefly
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stated, and that by doing that you would eliminate a large part of
the work that is now being done.

Mr. Grwoo. The matters of construction which have general appli-
cation, and which apply to a great many cases, are contained in the
present regulations signed by the commissioner, and approved by
the Secretary. They are supposed to have, as nearly as possible,
everything of general application. Rulings, then, in specific cases
where they set up a principle, are published by the bureau. It seems
to me that that is as far as it is possible to go in getting publicity of
precedent&

Mr. MANSON. I know that your published regulations are so
general in their terms that they add very little to the reading of the
law itself.

Senator KiNG. Mr. Chairman, I suggest that Mr. Manson and Mr.
Gregg during the interim have a conference and see if they can work
out any suggestion that may meet the situation.

The CH N. Mr. Manson tells me that it will not take him so
very long if we let him alone, and if we can get through to-morrow
nornin,-by 12 o'clock I do not see that there is an necessity of hold-

ing a night session.
Senator MoLAN. Are these engineers that are employed to make

these investigations changed with changing administrations to any
extent?

Mr. Gregg. No, they are retained right along.
The CIHAMA N. We will now take an adjournment to 10 o'clock

to-morrow morning.
(Whereupon, at 5 o'clock p. m., an adjournment was taken until 10

o'clock a. m. of the following day, Wednesday, January 13, 1926.)

145





REVENUE ACT OF 1926

INVESTIGATION OF BUREAU OF INTERNAL REVENUE

WEDNESDAY, JANUARY 13, 19206

UNImE STATES SENATE,
Com~miTTEE oN FINANc.E,

Waie3ton, D. C.
The committee met, pursuant to adjournment, at 10 o'clock a. in.,

in room 312, Senate Office Building, Senator Reed Smoot (chairman)
presiding.
. Present: Senators Smoot (chairman), McLean, Curtis, Reed of
Pennsylvania, Ernst, Stanfield, Wadsworth, Shortridge, Simmons,
Jones of New Mexico, Gerry, King, Harrison, Bayard, and George.

Present also: Senators Couzens, chairman of the Select Committee
Investigating Bureau of Internal Revenue, and Mr. L. C. Manson,
counsel to that special committee.

The CHAIRMAN. ' If the committee will come to order we will pro-
ceed. Mr. Manson, you desire now to take up the question of deple-
tion as I understand it.

Mr. MANSON. I do; yes, sir.
The CHAIRMAk. You may proceed.

STATEHENi? OF L C. KANSON, ESQ,. COUNSEL FOR THE SENATE
SELECT COMMITTEE INVESTIGATING BUREAU OF INTERNAL
REVENUE-.Continued

Mr. MANSON. Depletion is that deduction from operating income
provided to cover capital consumed in the operation of a mine or an
oil or a gas well, forest, or natural deposits.

The method followed by the bureau of arriving at the depletion
deduction is to divide the value to be depleted by the estimated num-
ber of units in the mine or in the oil or gas property. What I mean
by that is to estimate the number of tons of ore, for instance, in a
mine and divide the value to be depleted by that estimated tonnage
of ore, which gives a depletion' unit per ton. 'For instance, if they
estimate a billion tons of ore and have a value of $500,000 to deplete,
the unit of depletion would be 150 cents per ton.

The law provides for three classes of values to be depleted. In
the first place, in the case of property purchased since the 1st of
March, 1913, the value to be depleted is the cost. Such cases give
rise to very little difficulty. In the case of property owned by the
taxpayer on March 1, 1913, the value to be depleted is the cost or
March 1, 1913, value, whichever is the higher. As a matter of prac-
tice the March 1, 1913, value is the basis of depletion. In that event
an appraisal of the value of the mine or oil or gas property, whatever
it is that is to be depleted, is necessary.
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A third class of depletion is what is known as discovery depletion.
Discovery depletion applies to p coperty where the mine or oi or gas
well was discovered since March 1, 1913.

In the case of discovery depletion the value to be depleted is placed
upon the property after discovery. There is some considerable
difference of opinion as to the economic merit of discovery de-
pletion. I do not deem it my function to discuss that economic
problem, but I do deem it proper to point out the facts involved
and the elements that are involved in it.

In the allowance of discovery depletion on mines, oil and gas
wells the increment in value which takes place subsequent to March
1, 1.9.13, by reason of the discovery of the mine, oil, or gas well
escapes taxation. That is the only case under the income-tax law
where increment in value since March 1, 1913. escapes taxation.

Senator SHORTMIDGE. Does not that depend Upon whether in the
meantime the mine has been worked? Do you draw a distinction
between an oil well and a gold mine ?

Mr. MANsoN. There is no distinction in the law between _n oil
well and a gold mine. The point I make is this: That without
entering into any discussion of the propriety of this allowance, which
I do not deem to be my function, I point out merely the fact that
in the case of discovery depletion the increment in value which takes
place subsequent to the 1st of March, 1913, in property is exempted
from tax, and that is the only case under the law where realized
increment in value does take place.

Senator SHORTRIDOE. Well, perhaps I will have something to say
about that some time. But may I say, Mr. Chairman, any one who
knows anything about a gold mine or has the slightest speaking
acquaintance with an oil well knows that there is a great difference
between thetwo, and when we talk about the increment or increase
of a gold mine by virtue of discovery, itis a vastly different propo-
sition from increase of increment in an oil well.

Mr. MANsoN. The statute which provides for discover value as it
now stands provides that discovery value shall not be allowed; that
is, discovery depletion shall not be allowed where the property falls
within an area which was a proven area at. the date of purchase or
acquisition by the taxpayer.

Senator Cuwr'is. What section is that?
Mr. MANSON. That is section 214. The House has made some

amendment to that section in the bill that is now before this com-
mittee. It is my judgment that the House amendment makes no
material difference in the law. It cuts out the allowance of discovery
values on proven areas unless the taxpayer enters into an agreement
with the adjoining owner whereby te shares the cost of ringingg
in the discovered well.

Inasmuch as the statute does not fix any r elative amount that he
shall pay, under the provisions of the proposed bill an adjoining
owner can preserve his discovery rights by the payment of one
dollar to an adjoining owner who is drilling for oil.

Without going into a discussion of this particular subject, I wish
to call the committee's attention to the fact that in the report of
the investigatig committee the committee has shown that it is
possible and the practice to blanket whole 'pools with discovery



REVENUE ACT OF 19M

areas. I have in mind one case now where there were 14 discoveries
on a 160-acre area.

Senator SHORTRIGE. What do you mean by that, 14 discoveries
on a 160-acre area I understand that one of the witnesses here
attempted to show some mistake in law or fact on the part of the
department-that is, the way in which they have administered the
law-and I want to know what you mean by 14 discoveries in
160 acres.

Mr. MANSON. You will find opposite page 40 three diagrams, the
second of these diagrams representing a case where 14 discovery
values are allowed on a 160-acre area. I merely call attention to
that case. It is fully explained. It was owned by a man named
Foster.

Senator CuiRs. Was not that under the old law?
Mr. MANSON. That, of course, is not under this new bill.
Senator Cmmns. And it was not under the act of 1924 either,

was itI
Mr. MANSON. Well, the act of 1924 limits the amount of discovery

depletion which may be taken but does not change the discovery
areas which may be allowed.

Senator Curaxs. Now, about this 160 acres; have you any evidence,
or was there any showing made, as to how those separate discoveries
were made? Were there separate and distinct leases?

Mr. MANsoN. No; this was all one lease.
Senator Culnrs. Of course, Foster had a blanket lease over the

entire Osage Reservation.
Mr. MANSON. If you will follow the sketch I will explain it to

you. There were five sands there. You see he brought in his dis-
covery wells near the four corners of the 160 acres. In that way
he could bring in four discoveries on each sand. That made the 20.
That would make 20 if he had gotten a discovery in each sand. He
could, in other words, get under the law 20 discoveries on that
160 acres.

Senator C ums. On'one lea se
Mr. MANsoN. On one lease.
Senator CuRTs. Under the existing law?
Mr. MANSON. Under the existing law. Now, I have explained in

detail on pae 41 just how he got that.
SenatorFURTIs. It is one ease and it seems to me that a man

would be entitled to discover under one lease on one section for every
sand that he might have to go to, because anybody that has been
interested financially in oil wells knows what the experience is.
You discover oil in your first sand. It soon runs to nothing.
Then you have to take a chance as to whether you will go to the
lower sand or not. You may strike oil on the lower sand and you
may not. You may go to the lower sand and get a dry hole and
still go to another lower sand 20 miles away. I have known wells
in my State to go down 40 feet and strike a 40-barrel well and
another to go down a thousand feet and strike oil, and then you
might strike a dry hole. It costs about $35,000 to go to the lower'
sand and it costs about $1,500 or $1,800 to go to the first sand.

The CHArRMAN. Mr. Manson, can you tell me how many dry holes
were in this section?
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Mr. MANsoN. I do not think there were any. This diagram that
I have included here shows the location of each well. fdid dis-
cover other wells, but. the other wells and the explanation of the
diagram are contained on page 41.

I do not know that it is necessary for me to go all through that.
I merely call attention to the fact that it is due to the fact that the
discovery wells were brought in at the corners of the 160-acre area,
and under the regulation Which defines a proven area as a square
160 acres, a well brought in at the corner of 160 acres would only
prove approximately 40 acres. In th.t way you could get four dis-
coveries on each 160 acres.

There were 5 sands involved here, which would permit you to
bring in 20 discoveries. In this particular ' case this man claimed
only 14.

The committee's report brings out the fact that a very small per-
centage of the discovery values allowed for depletion purposes are
upon what might be called strictly wild cat territory. That is, a
very small percentage of the discovery depletion allowed arises out
of discovery of new oil pools.

Whether or not Congress desires to exempt from taxation the in-
come or a lurge part of the income derived from oil wells brought
in on territory where the finding of oil is reasonably certain, is a
matter of policy for Con ess to determine.

Senator Sioir iDaE. It must be borne in mind, Mr. Chairman,
that in a so-called proven area one well may be very productive when
sunk to a depth, say; of 2,000 feet, while another wel within 40 feet
of it may be entirely dry. The oil does not lie in a great pool as a
lake but it runs in what are like greeks and rivulets illustrated by
the Angers of the hand. So that one well may be productive and the
other entirely dry.

Mr. MANSON. Now, on the matter of valuation of oil property for
purposes of discovery depletion, when an oil well is brought in on
an area the value given for discovery depletion purposes is based not
upon the estimated quantity of oil which will be recovered from that
well, but upon the estimated quantity of oil which lies within the
area owned or under lease by the taxpayer and within a square 160
acres of which the' discovery well is the center. In that vaiy if a
lessee has a lease on 160 acres and brings in his well in the exact
center of the 160 acres he gets a valuation for depletion purposes
which is based upon the estimated quantity of oi under the 160-
acre area. If he brought in his well directly on the corner of his
lease he would get a valuation based upon the amount of oil under
40 acres.

The CHAIRMAN. That is generally the result, is it not, of having
those wells sunk near the corner or near the line of the adjoiningproperty

Mr. MANsoN. Yes. As a matter of practice the ordinary operator

will drill as close to his boundary line as possible in order to ket as
much oil from his neighbor as he can.

Senator CunTiS. That is the point in my part of the country.
The CHAJRMAN. To get as much from his neighbor as possible or

if the other fellow has drilled first to stop Tim from getting as
much of his oil as he can.

I 1
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'Mr. MANSON. He wants to get as much of the other fellow's as he
can before the other fellow gets there..

Senator SHOTRIMDG. What is the point bf all thisI
The CHAIRM A. This will lead up to the question of depletion,

Senator. I rather think this is impotent.
Senator SHORTDGE. Very well. I just wanted to know what he

was trying to arrive at.
Senator JONES of New Mexico. is it not a fact, Mr. Manson, that

as a practical application of the existing law everybody gets dis.
covery depletion?

Mr. MANSON. I can not say that they all do, but I can see under
the existing law where they all can, and I do not think very much
of 'it is overlooked. At least it is my observation in the cases that
we have examined that there is not any of it overlooked.

Senator JoNE.s of New Mexico. It operates this way: Before you
begin to drill on a geological structure all that land is taken up by
somebody, It may be that there is some little part of it that is
held out and not included in a lease to* the fellow who is drilling or
to some other fellow who has a lease there expecting to benefit by the
drilling of the man who actually puts up the rig. I think as a matter
of practical operation -everybody gets discovery depletion under the
existing law.

Mr. MANsO. Well, out of 18,671 cases of discovery depletion there
were only 35 of them where it went to the discoverer of a new oil
pool.: The balance of them were discovery depletion allowed upon
known oil. pools.

The CHAnmxA. Let me get a better understanding of your posi-
tion. Tske Signal Hill at Long Beach, for instance. Those wells
there are all thick, about 20 feet apart. Each one of those wells
certainly has not a discovery depletion. ' .

Senator KINo. I think they did.
The CHAIRMAN. No; I am quite sure they did not.

_Mr. MANSON. Let mo explain how that arises, For instance, you
have a 160-acre area. It is going to take a great: many wells to get
the oil out of that 160 acres, but you get a valuation. Suppose you
put your 'first well down in the center, of the area. You may have to
have a well for every 5 acres, in which event you would, have to
have about 80 or 32 wells on that 160 acres to recover the oil. When
you get your first well down you claim your discovery value on the
160-acre area as the value attached to your first well, although it
may take 31 more wells to recover that oil. In fixing that valuation
which is attached to the first well they estimate the amount of oil
which will be recovered from the 160-acre area. So that, as a matter
of fact, the other wells that you put down are merely instruments or
agencies for the purpose of recoverins the valuation which has been
given to you in connection with the discovery well.

The CHAmMAN. To get the oil out quicker I
Mr. MANSON. Yes.
Senator CrLt~zs. There is not the chance for dry holes in the other

wells.
Mr. MANSON. Yes, there is; and I pointed out in connection with

the values made that no proper consideration has been given. Of
course, that is a matter of valuation which is aside from the subject

I II./
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which we are discussing now; but in connection with the oil industry
the dry holes will average about 20 per cent. I think nineteen and a
fraction per cent of all wells drilled are dry holes.

The CHAIRMAN. That is % ithin a proven district I
Mr. MANSON. Yes. It is what we might call a place where they

found oil.
The CHAIRMAN. That is what I mean by "proven district." It is

a producing district.
Mr. MANSON. One criticism that we have made of their oil valua-

tions is the fact that they have given no consideration at all to that
20 per cent dry holes in estimating the amount of oil likely to be re-
covered from this 160-acre area.

Senator SHORTUDGo. What oil.producing section have you in mind
when you make that statement?

Mr. MANwon. All of them.
Senator R=D of Pennsylvania. Mr. Manson, if I put down a

well in the middle of my 160-acre tract, then I am allowed discov
ery for the whole 160 acres, and we will say that after estimating
the quantity ef oil to be derived from that tract and the value of it
we arTive at a depletion allowance of $1 a barrel. Under the
present regulations, no matter how many wells I drill in that 160-
acre tract, I am entitled to deduct for depletion $1 per barrel from
the product of all of those wells. Is that the situation?

Mr. MANSON. That is right.
Senator RW of Pennsylvania. Then, on this Foster tract that

you show here that is peppered with oil wells, the discoveries that
were claimed allowed him not only to deduct depletion on those dis-
covery wells, but on all the other wells shown on that tract?

Mr. MANSON. Yes.
The CHALRMAN. Would not that have been the same with the indi-

viduals who sunk those wells?
Mr. MANSON. Surely.
The CHAIRMAN. They would have been allowed $1 per barrel, as

suggested by Senator Reed ?
Mr. MANSON. Yes.
Senator Rmw of Pennsylvania. Suppose Foster's neighbor had

sunk a well right along his property line, and had gotten himself
discovery allowed for a part of his tract. Would that have had any
effect at all on Foster's right?

Mr. MANSON. Yes. Foster had 160 acres. We will assume that
Foster's neighbor put down a well 10 feet each of Foster's east line
and at about the middle of the north and south line. That would
prove the east 80 of Foster's land with the exception of the west 10
fet of the east 80.

Senator Rw, of Pennsylvania. And any well that Foster might
sink in that east 80, minus 10 feet, would entitle him to the same
depletion allowance that his neighbor had determined ?

Mr. MANSON. No. If that was thc impression I left by my former
statement, I want to clear it up.

The CHAIRMAN. That is the impression I got from your answer
to my question.

Mr. WMAxSON. That is not true. The area that I mark "A" on
here represents 160 acres. The area I mark "B" is supposed to

I I I
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represent the adjoining 80 acres. This area "A." is owned by A
and the 80 over here marked "B" is owned by B. Now, I will
draw a line which I mark 1 at the top and 2 at the bottom. That
is the line which bisects A's 160 acres. I will draw a line which I
will mark 3-4 which cuts A's 160 acres into 40-acre tracts. Assume
that A puts his well at a point opposite 3, which I will mark with
a dot on this diagram. We will assume that that well is as close
to the line as you can get it. That well will prove the east 80
of A's area and it will also prove B's area, the whole of it.

Senator CuRTis. You mean it is presumed to prove it?
Mr. MANSON. No; tinder the regulations it legally makes it a

proven area.
Senator CURTIS. I know; whether it is in fact.
Mr. MANSON. Whether it is in fact is different. Now, A will

get a discovery value on his east 80 which will be determined by
estimating the quantity of oil under A's east 80. If B owns his 80
prior to the bringing in of A's discovery well, B will be entitled to adiscovery value when B brings in a discovery on his property.

Senator REw of Pennsylvania. And the amount of that will be
the same as A's?

Mr. MANSON. No; the amount of that will be determined by a
separate valuation which will be based upon the production of the
discovery well which B will bring in on his side of the line opposite
the No. 3.

Senator CuanS. The offset wells
Mr. MANSON. Yes; the offset well. If. however, B acquired this

property after A brought in this well, then, under the regulations
and under the existing law, he would not be entitled to any dis-
covery depletion.

Under the proposed amendment by the House, B can save his
rights to discovery depletion by contributing to the cost of bringing
in A's well.

Senator Ryw of Pennsylvania. Whether he acquires it before or
after?

Mr. MANSON. Yes.
Senator CuRTRs. The answer to that is if he had not his lease

there, if lhe did not own it, he would not contribute.
Senator JONES of New Mexico. As a practical proposition, do

you not think whenever anybody is going to drill that somebody be-
fore drilling begins would have a lease or claim upon the adjoining
land?

Senator CuRTis. Not always.
The CHAIRMAN. YOU can go further than 160 or 80; you can take

a whole section of land. This map which I have here gives a whole
section of land as to how field wells under the ruling could prove
the whole section.

Mr. MANW)N. There is a diagram in this report which shows how
an area of 2,500 acres could be blanketed with discovery values and
get a discovery valuation on every foot of it, contiguous areas. It
is on page 38. The explanation begins on page 37. I have followed
up onp whole side of an area of some 2,500 acres.

Now, what I am leading up to in connection with this is this
proposition: In the consideration of depletion of oil wells, particu-

I
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larly, if the Congress should consider the allowance of a flat rate or
a flat percentage of operating income.

Senator CuimS. I will state here that I was going to offer an
amendment providing for a percentage.

Mr. MANsoN. What I want to bring out is that one argument that
might be raised against a flat rate is that you would be allowing a
depletion where it is not now allowed.

I desire to call your attention to the fact that if there is anybody
that is not gettingdepletion now, it is because he has overlooked his
opportunity, and I doubt it.

Senator ERNST. Do you mean by that that they get depletion where
it ih not deserved?

Mr. MANSON. I mean to say that under this law as it exists at the
present time you can get discovery vAluation on every foot of an oil
pool which will give you a* discovery depletion and that, therefore,
if you fix your depletion upon a flat percentage of operating earnings
you would not be giving anybody depletion that is not already get-
ting it. On the other hand, if you desire to confine depletion to'the
depletion of capital actually invested or in existence on the 1st of
March, 1913, you have to radically amend your discovery provision
of the statute,

I merely call attention to the fact that the present discovery divi-
sion of the statute is so broad that it will give discovery to everybody,
that is, to practically everybody; and if you do not want to do that,
then it is up to Congress to amend the discovery provision of the
law.

The CHiAIRMAN. The simplest way, I suppose, to obviate that would
be to have a flat tax on the operating income.

Senator CuRTis. On the gross income.
Mr. MANSON. The committee that I represent has not taken any

position with respect to the uneconomic soundness of discovery'de-
pletion and I do not care to enter into any further discussion of it,
other than I have done for the purposes of calling attention to the
wa it operates.

Senator RiFm of Pennsylvania. That is only going half way. Can
you not give us any recommendations about the way this thing
should be handled I

Mr. MANSON. Well, I can when I get through. I would rather
cover some other phases of it because I have more rea4ofis for the
recommendations that I would make than those I have given.

The present law confines the discovery valuation to the value of the
property at the date of discovery or within 30 days thereafter. In
the case of mines and some deposits that 30-day limitation has been
entirely ignored. I take it that the purpose of the 30-day limitationws this: Upon the discovery of a new deposit-

Senator SHOnmiDOE. Speaking of metals?,
Mr. MANsoN. Of metals; yes.
Senator SHOmTmIID.E. Or a gold mine, for example.
Mr. MANSON. Yes; a gold or a silver mine or something of that

sort. We will say that is discovered by a man who has not the capital
with which to develop it.

Senator SHOUtTRIGE. Does that meon the original discovererI
Mr. MANsoN. Y-s; the original discoverer oftsome new deposit

of some mineral. We will say it is discovered by some prospector
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who has not the capital with which to develop it. The mere fact
that he can demonstrate that there is something there, although there
is no way to determine how much there is there, gives the property
a value which it would not have if the prospect ad not been dis-
covered.

The only purpose that I can see in Congress liniting the value
to be shown within 30 days-that is the provision of the statute-is
that it was the intention of Congress that the miner should not be
permitted to have an unlhited time within which to develop' the
full value of his mine, but that all that was intended to be discovered
by discovery depletion was such value as could be developed within
34 days.

Senator Suo FRwoE. And none could be in ninety-nine cases out of
a hundred.

The CH nu AN. In 1918 it was 12 months; that is, I mean the
report that we made.

Mr. MANsoN. It was enacted in the law for 30 days.
Senator BAYARD. How is that, Senator?
The CHARMMAN. In the report on the revenue bill of 1918 there

appears this language:
For the purpose of depletion allowance in the case of properties acquired

prior to March 1, 1913, the provision of the present law, omitted in the House
bill, lias been restored by the committee, so that in the case of such properties,
the basis for the depletion allowance shAll be the March 1, 1913, valuation;
but a proviso has been added that where mines or oil and gas wells have been
discovered by the tax payer on or after aMrch 1, 1918, and not acquired as a
result of the purchase of a proven tract or lease, and where the fair market
value is material in its proportion to the cost, the depletion allowance shall be
based upon the fair market value of the property at the date of discovery or
within twelve monLhs thereafter.

That is what this committee thought at that time.
Mr. MANsoN. Well' the 30-day provision. was enacted in the law.
Senator JONES of kew Mexico. When it was enactedd in the law

it was made 30:days. e
The CHAiRMAN. Yes; I am only calling attention of the committee

to the position that the committee took at that time; I mean the
position, that the Finaiice Committee took at that time.

Senator SHixoRwiDOE. Does that apply to a, gold mine the same as
to an oil wellI

The CHAn ;A. Yes.
Mr. MANSON. It applies to all discovery depletion.
Senator K1No. 'It IS for discovery depletion.
Senator SHORTRIGE. Certainly there is a great difference, between

a gold mine and an oil well.
Senator Kilo. You get depletion in addition to your discoverydepletion. -n v r rel o o ecMr. MANSON. Now I want to call attention very briefly to one case

that illustrates the department's practice with respect to mines. I
In Alaska in drilling for oil in 1903 sulphur was discovered on a

particular tract of* land. There was not any particular attention
paid to it at the time because the drillers were seeking oil. That
roerty played out as an oil field and some St. Louis parties took

fhold of it for the purpose of developing it as a sulphur property.
In 1909 they conducted drilling operations on the property. for the
purpose of determining the extent of the sulphur, and they found

|I
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a vein of sulphur 56 feet thick lying at various depths between 900
and 1,000 feet below the surface.

The CHAnMAN. I think it was in 1908, was it not because the
question came up at the time we were makinF the tarifi bill of 1909.

Mr. MANSON. You had another property in mind. You had the
Union Sulphur Co. in mind.

The CHAIRMAN. Yes.
Mr. MANsoN. The Union Sulphur Co. was organized in 1898 and

finally got its property going in 1908. Now regarding this property,
the drilling operations for the purpose of ascertaining the extent
of the sulphur were carried on in 1909, and, as I say, they discovered
a 56-foot vein of sulphur lying between 900 and 1,000 feet below the
surface. A discovery value was allowed upon that property as of
1919. You can see that the discovery value being allowbi only
upon mines discovered since March 1, 1913 would not apply to this
property at all unless they could bring the discovery date subsequent
to March 1, 1913.

The theory applied to this property and to many other properties
was that notwithstanding the fact that the existence of the mineral
was shown prior to this date, there was no discovery until it was
ascertained by the construction of a $5,000,000 plant and the opera.
tion of that plant that the mine could be profitably operated. That
is the construction that has been placed upon this statute.

Senator JoNm of New Mexico. Make it a little clearer by telling the
steps which were taken. The extent of the sulphur ore bed was ascer-
tained in 1909, and then there was a reorganization or financing ofthe enterprise.

Mr. MANsoN. Yes; there was a refinancing of the company. Now
I want to call attention to this fact, that in this case there was
nothing discovered after 1913. The process for the recovery of this
sulphur was invented by a German and applied on the deposits of
the Union Sulphur Co. in 1898. The Union Sulphur Co. was suc-
cessfully extracting its sulphur by that process. The process is to
force live steam, superheated steam, into the sulphur deposit and
melt it and then recover the sulphur by compressed air pumping
process. So that the process of recovery was kno*n andthe ex-
istence of the deposit was known prior to the 1st of March, 1913.

The CHAWMAN. That is, the thickness of the deposit?
Mr. MANSON. The thickness of. the deposit; yes.
Senator Kiwo. They had a great many brings to discover its

extent?
Mr. MANSON. Yes; there was a refinancing of the company. Now,

The only thing that took place between 1909 and 1919 was that it
took them some considerable time to raise the money with which to
build the plant. Now, there is another case that I have in mind.

Senator KiNg. They allowed $38,000 000 discovery depletion on
that property which cost them, as I recall, $250,000.

Senator Jois of New Mexico. That is what I wanted to find out,
when it was that that $250,(00 took place.
. Mr. MANSON. That was in 1909. These people paid $250,000 for

a tract of land which for any purpose other than lining operations
was worthless, upon the strength of the fact of the existefice Qf the
sulphur discovery in that property by the oil-drilling operations.
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Another case that I have in mind is the United Verde Mining Co.
Senator KiNG. Before you take that up let me ask you a question.

In addition to the $38,000,000 discovery depletion which would
absolve them from tax for a definite period, were they not allowed
all expenses which they had been put to in drilling and depletion
value from year to year as it was taken up

Mr. MANsoN. They were not allowed any depletion except de-
pletion on the $38,000,000 value placed on the property. I think
they capitalized their other expenses. They must have, because
thy had no income up to 1919.

Senator KINo. That is, no income upon which they paid any
taxes.

Mr. MANsoN. The plant did not begin to operate until then, so
they could not have had any income out of which to pay develop.
ment expenses...

Senator COUZENS. Have you in mind, Mr. Manson, bringing to
the committee's attention the case of the gold mines owned by the
Vanderbilts I

Mr. MANsoN. That is another case. What I am calling the com-
mittee's attention to now is that this 30-day provision has been
given no effective recognition. In the case of the United Verde
Extension Mining Co. the company had been operating for a great
many years looking for an extension of the United Verde lode, and
they had sunk a lot of money* in the property. The property was
recapitalized, I think, about 1912, and a large block of the stock-
I think nearly half of it-was sold at a price which would fix the
value of the property at $525,000. In 1915 they discovered the ore
body. They ran into a very rich body of ore. Now, the discovery
valuation made upon that property was made as of December 31,
1916. I do not know what date in 1915 they discovered the ore
body, but at any rate instead of 30 days they were allowed something
over a year within which to develop the full value of that property.

The Carson Hill gold mine is another similar case. This was an
operating mine in 1913. During the high cost of operation period
the mine was closed down as an operating mine. A man by the
name of Loring discovered a gold deposit in 1916 that was near this
Carson Hill Mine. Loring conceived the idea that his deposit ran
into the Carson Hill property. He went to Mrs. Vanderbilt, who
owned the property, and got an option under which he would have
the right to purchase the property for $600,000, provided he found
the gold, and he was given three years under that option within
which to carry on explorations in the Carson Hill property. That
option provided that any gold he recovered during the period he
was carrying on these explorations would be put in escrow to be
applied to the purchase price in case he exercised his option.

He discovered the rich deposit on the 25th of Sdptember, 1917.
The taxpayer was not organized. The taxpayer did not come into
existence until the 27th of November, 1917; that is, the corporation.
When the taxpayer was organized on November 27, 1917, the option
was assigned to the taxpayer. On the 30th of November, 1918, 14
months after the discovery of the deposit, the taxpayer notified Mrs.
Vanderbilt that it would exercise the option and the transfer was
made on December 28, 1918. Discovery value was allowed in that
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ease as-of December 28, 1918. That is over a year after the dis-
covery of the deposit. - : ' I

I call attention to the fact that in that case at tho time of the
discovery of the deposit--now, this statute provides that the dis-
covery shall be by the taxpayer---the taxpayer did not even exist.

Senator COUZENS. What discovery depletion was allowed on that?
Mr. MANSON. Something over $1,000,000.
The CHAnMAx. Do you know whether they took that out?
Mr. MANSON. Yes; they took it all out and got it all back in

1919, 1920, and 1921.
The CHARMMAN. It is not producing now?
Mr. MANSON. I do not thiik so.
Senator: CouzFs. What was the net result of the enterprise?
Mr. MANSON. The net result of the enterprise was that they de-

veloped practically the entire deposit before they exercised the
option.

Senator CouzEvNs. I mean the profit or loss in tle enterprise.
Mr. MANSoN. Oh, it was immensely profitable.
Renator REED of Pennsylvonia. And there was $1,000,000 of

their earnings that was tax free.?
Mr. MANsoN. Yes; something over $1,000,000.
Senator KiNo. By failing to apply the law to fix the value of

discovery depletion within 30 days after the discovery.
Mr. MANSON. Without going into'detail on the matter of valua-

tion for depletion purposes, I want to say that I believe that it
is absolutely imperative that some method of determining depletion
be figured out as a substitute for the present method of basing it
upon valuations. I do not think that any method could lead to more
discrimination between taxpayers than the method which is now
being pursued. We have not investigated a single oil valuation
where two parties were interested in the same property where there
was not a difference of at6 least 100 per cent in values placed upon
the same property for depletion. purposes for different interests.

Senator'Cuurns. What do you mean by that?
Mr. MANsoq-. What I mean by that is this: Here is a lessor and

a lessee, both of whom are being allowed depletion from the same
property. The -lessor is getting a one-eighth royalty. In that in-
stance the lessor would get one-eighth of the oil. The depletion is
figured upon a per barrel basis.

Senator CouzXs. The market price ,
Mr. MANSON. Yes. Now, the lessor's oil is worth to the lessor

more than ,the lessee's oil per barrel for the reason that the lessee
has got to stand the expense of drilling the well and recovering
the oil. So that the oil in the ground that goes to the lessor has
a value to the lessor of more than the oil that goes to the lessee by
the amount of the expense of recovery.

The CHAIRMAN. The lessee gets seven times as much.
Mr. MAxsoN. Yes; but the lessee has to pay out of his seven

barrels the expense of his recovery, not only of his oil but the
lessor's oil. What I wish to point out is that here is one property
that is being depleted. Two different people have an Miterest in
that property. The value 6f that property for these two different
people should be the same, except that the lessor's value is a little
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higher per barrel because the lessor is not required to stand the
expense of recovery while the lessee is required to stand the ex-
pense of recoveringnot only his seven barrels but the lessors eighthbarrel.

I will just call attention to one case here right on that point.
Senator CouzENs. Is that the case of a partnership interest in

an oil well?
Mr. MANSON. No; this is a lessor and a lessee case. I will call

attention to a partnership case here in a minute.
On page 92 I discuss the difference in the valuation of a lease

made for the lessor and one made for the lessee. The Gypsy Oil
Co. was allowed a valuation on this lease of over $10.000,000.
The fee belonged to a woman by the name of Atlanta G: Winchester.
She got the value of the entire property figured upon the basis of
the allowance to her or $5,436,000. There is a 100 per cent differ-
ence between the value placed upon that property for lessee's de-
pletion and the value placed upon it for lessor's depletion.

Senator REED of Pennsylvania. That is the value of the property
and not the value of the respective interests?

Mr. MANsoN. No; this is th value of the property.
Senator KING. But you would take the value of the property

for the purpose of depletion and discovery for each.
Mr. MANsoN. The value per barrel for Mrs. Winchester should

have been higher than the value for the Gypsy Oil Co. be-
cause the Gypsy Oil Co. was required to stand the expense of pump-
ing and diilling and whatever other expenses there were incident
to bringing in and recovering that oil.

Senator REED of Pennsylvania. Its expenses, of course, were
deductible from its gross income.

Mr. IV -)N. Yes. Here you have a certain estimated quantity
of oil ir& ground. The value of that oil is determined by esti-
mating thv quantity and multiplying that estimated quantity by
the price of oil and" deducting from it the expense of recovering it.

The value of a property that has got to be recovered is certahly
reduced by the cost of recovering it, of reducing it to possession.
The lessor has no cost of recovery because the lessee has to stand
that. In this instance the value placed upon the property for the
lessor's interest was only about half the value placed- upon it for the
lessee's interest, notwithstading the fact that the lessor had actually
a value which exceeded that of the lessee by the expense of recovery.

Senator Couzmis. When you speak of the lessors being less than
the lessee's value, you mean the value of the whole property?

Mr. MANSON. I mean the value of the whole property for the
purpose of determining their interests.

Mr. REED of Pennsylvania. Obviously it ought to be at least as
great in the case of the lessor as in the case of the leme without
stopping to enter into the question of expense.

Mr. MANSON. Yes.
The CHAIMAN. This is the way the law of 1924 provided:
In the case of leases deduction allowed by this paragraph shall be equitably

apportioned between the lessor and the lessee.
79044-26---11
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Senator CuRTiS. These cases were decided before this Jaw went
into effect.

Mr o MANSOI No.
The CHAIRMAIN. The law of 1921 used nearly the. same language.
Mr. MANsoN. The lessee's depletion was contained in the 1921

act. The 1918 act contained no provision.
Senator REED of Pennsylvania. What explanation was given to

you for that apparent discrimination?
Mr. MAr4soN. It was just made by two different engineers.
Senator CoUzENs. Different periods.
Mr. MAxsox. Different valuations made by different engineers.

Here is another property. There arc five partners who own a work-
ink interest-'in this property. The value placed upon the entire
property now for purposes of determining the depletion allowable
to each five partners in the case of the flist partner is $152,000, in
the case of the second partner $187.000. in the case of the third
partner $187,000, in the case of the fourth partner $291,000 and in the
case of the fifth partner $464,000.

Now, here you have one piece of property in which five different
people have an undivided interest, and the value of the whole prop-
erty for the purpose of ascertaining the undivided interest of each,
of them is given four different valuations. It happens that two
of these partners got the same value.The depletion unit per barrel in the case of the first partner was
41 cents. And, mind you, this would not vay vith the partners
because their interests were taken care of by giving them more or
less barrels. This is a thing that ought to be the same in connection
with all of them.

The CIIAIRMAN. Did all five partners own the same proportion?
Mr. MANSON. No; but their proportions would be taken care of by

giving them more or less barrels.
The CHAIRMAN. That is what I want to know in order to judge

whether this was apportioned on -the property.
Mr. MAxSoN. The basisof apportionment is on the basis of barrels.
The COAnix . I am speaking now not of the 41 cents you refer-

red to but of the amounts you just named.
Mr. MANSON. That ought to be the same for all of them, too.
The CHAIRMAN. Well, was it?
Mr. MANSON. No.
The CHAIRMAN. I mean, was it in proportion to the amount of

their interests in the property?
Mr. MANSoN. Their interest in the property, in the first place,

is reduced to barrels. I might get twice as many barrels as you
do, but the total property would have the same value for the pur-
pose of determining how much each one of us would get per barrel

Senator SHORTRIDGE. Does. the market value of the oil enter into
the problem ?

Mr. MAiNo-. No, these people all have an undivided interest in
the same propery, and the same value should have been riven to
the same piece of property, no matter what their undivided interests
were.
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Senator SHoRTm'DoE. And no matter what the price wasV
Mr. MANSON. No matter what the price was, because it is valued

as of the same- date.
Senator REED of Pennsylvania. There is no question of subsequent

purchase by different partners?
Mr. MANSON. No; these are all discovery values, and, of course,

the propeiy is discovered by a discovery well. This is on page 95.
Senator R E of Pcnnsyhyania. W'hat was the allowance per

barrel I
Mr. MANSON. For the first Ore 41.6f; cents, for the second 51.15

cents, for the third 5.15 cents, for the fourth 79.65 cents and for the
fifth $1.27.

Senator Snowrmnwo. What explanation was given, if any?
Mr. MANsoN. That the valuations were 'made by different

engineers.
Mr. (UiEGo. Was that case taken up by the committee?
Mr. MANON. Yes: it, appears in our record on pages 2974 and

2975.
The CHAIJIMAI. And in your report on page 95.
Mr. MA SOX. Yes.
Senator REED of Pensylvania. Did not the 41-cent fellow put up

a big kick?
Mr. MANSON. I d1o not suppose he knew anything about it. My

recollection is that lie found out about it and did pUt tp a kick. '
Senator SIMMONS. You ay those repm-ts were iade by different

engineers. Why could not one engineer make all of those reports if
it perftained to one propeitvt

Senator Couzimxs. That is because they were checking tip income
tax returns.

Senator Cvriris.' Could it be explained by the fact that at the
date of one man's return there was a difference in value on the oil?

Mr. MAo-NSo. No, because the value of the oil is taken at the (late
of dis-cover

Senator KisN;. That is fixed by statute.
Senator CURTIS. How could they fix the value of the oil, then?

How could the five men reach a different conclusion if it was fixed
at the same date and at the same value?

Mr. MANsoN. One man.,miglt. estimate twice the quantity of oil.
One .man might use a 10, per cent discount factor and another man
might use a 5 percent discount factor.

Senator Cumis. They could not une a different production cost.
That i all run by pipe line reports. You have the run of every
day. You know just exactly what the run was.

Senator CouzExs. But this valuation takes place before the pipe-
line records are available. It is supposed to take place 30 days
after valuation.

Senator CuRTis. No; you can get pipe line figures within 24 hours.
No man pays unless he gets 10 days. In 10 days you can get the run
of every oil well and for each and'every day. I have bought a few
oil wells and know what I am talking about.

Senator JoNEfs Of New Mexico. You do in 'your section of the
country, but how are you going to figure it in San Juan Couity,
New Mexico, where there is no trans-portation?
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Senator Cuami,. Who buys your oil#
Senator JoNS of New Mexico. It is shipped out under very

serious difficulties and they are shipping out very small quantities
because the charges are excessive.

Senator CunTis. Down that way where there is a pipe-line propo.
sition the pipe line runs right into the land.

Senator Joxu-s of New Mexico. You are absolutely right when
you are speaking of a pipe-line country.

Senator REFu of Pennsylvania. It is not a question of the actual
runs, Senator Curtis; it is a question of how much they shall allow
this man on each barTel for a return on his capital investment. In
ordpr to get that you have to niultiply the value of the oil, which
was probably taken at the same price for all five partners, by the
estimated quantity, and the trQuble came from the fact that the
engineers estimated different quantities for each of the five partners.

Mr. MANSON. If it had been purely a different estimate for the
quantity, that would not make very much difference, because you
get your' value by multiplying your price by the number of barrels.
It comes about in this way: You deduct the drilling expense from
your value. If you have a big value and deduct the drilling ex-
pense, the drilling expense makes a smaller difference per barrel
than it would if you had a small number of barrels.

Then, there is a difference, in the use of the discount factor. One
engineer might apply his discount factor for the middle of the year,
while another engineer would aply it for the end of the year.
Both practices have been followed.

Here is another case where two of these partners were interested
in another property with two other outsiders. I have just given
the depletion units here for the same property. J. J. Larkin got
28.5 cents and E. L. (onnelly got 33.7 cents. The Margay Oil Co.
got 60 cents and the Gypsy Oil Co. got 71.74 cents out of the same
oil.

Senator Couzh,,s. Just tell the committee what the difference in
the results would be if you used a 5 per cent discount factor or a 10
per cent discount factor.

Mr. M.%Nso.N. It would make a difference of about 100 per cent
in your income.

Senator KiNG. Have you discussed the question that this depletion
discovery is based somewhat upon the theory of encouraging the
wild catter during the war and the fact that substantially all of this
depletion discovery goes to operators and not to the wild catter?
The wild catter does not get any discovery depletion, but it is the
man who operates who gets discovery depletion.

Mr. MANSON. I have called attention to the relative figures.
The CHAIMMA. The wild catter on public land gets a better rate

on his royalty than if it ivere on proven land.
Senator KXINo. If I go out as a wild catter and run the risk and

discover a well and sell it to you, I do not get any depletion dis-
covery at all, and you go ahea and operate it and get the discovery
depletion. , I

Mr. MAxsoN. No; your depletion would be based on cost there.
Senator KiNo. What do' you estimate the cost?
Mr. MANsoN;. Whatever he pays for the property.
Senator KINo. I do not get it. -
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Mr. MANSoN. You get-a limited tax but you do not get any dis-
covery depletion.

Senator KjNo. So that the wild catter does not get the benefit of
the discovery depletion which was the basis of the statute.

Senator REU of Pennsylvania. Does he not get that in cas he
sells to an operating companyI Does he not get an allowance for
the discovery value in calculating the profit that he makes (in the
sale I

Mr. MANSON. What is that, Senator?
Senator REW of Pennsylvania. If the wild catter sells to one

of these operatingoil companies his profit is the difference between
his discovery value and the sale price, is it not?

Mr. MANSON. No; his profit is the difference between what he paid
for the property and what he sells it for. He gets a limited tax.
In other words, the tax, I think, is limited to 16 per (ent.

Now, in the case of a corporation that has no application at all.
Senator REED of Pennsylvania. But a wildcatter himself who sells

for 16 per cent profit does not have to pay full surtax, because that
10 per cent limit protects him.

Mr. MANSON. Yes; but he gets no other advantage for discoveries.
Our investigation of the valuations placed on metal mines, like

copper and silver-
Senator Jowiqs of New Mexico. Before you leave that oil business.

1 want to clear up a point in my own mind. You take the old
established oil companies that are also engaged in developing new
properties, in prospecting. Do they charge the expense.; of that
prospecting to the cost of operation?'

Mr. MANsos. Yes.
Senator JoNEs of New Mexico. Or capitalize it I
Mr. MANSON. No; most of them charge it to cost of operation.
Senator JoNEs of New Mexico. What is the effect of that ?
Mr. MAwsoN. The money they spend in prospecting is deducted

from their tax as an operating expense, and. in addition to that,
they get discovery value on the property.

Senator JoNEs of New Mexico. Then, there is this difference l*-
tween the old established operating company and the new one which
is engaged in the business for the first time, we will say: The wild-
catter, the new wildcatter, he has no operating income against which
lie can charge his cost of prospecting.

Mr. MANSON. That is one of the arguments that was advanced
for the discovery valuation. All I know about those arguments
is from reading the record of the hearings before the committees.
A man would go out and prospect for oil and spend several years
looking for a property, and sink a lot of money in dry holes, during
which time he would have no income from which he could deduct
the losses which he sustained daring that period. It was therefore
argued that inasmuch as he could not deduct the accumulated losses
he had sustained during the years when he had no income it was
unjust to tax him upon the profits 'that accrued to him in the one
year when he did have an income.

Of course, in the case of all large companies they deduct those
losses which were intended to be recouped through discovery value
from their operating expenses, and about 66 per cent of the dis-
covery depletion is allowed to large operators.
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Senator Jox.%- of New Mexico, Who have charged cost of dis-
covery to expense.

Mr. MANSON. Yes.
The CHAn ,.DI. The same Ching applies in the case of mines.,

A man goes out on the hills, but if a corn pany is running he would
not run long unless lie spent money for the operating and develop-
ing of his property.

Senator JoY.Ns of New Mexico. I am not undertaking to condemn
or justify the proposition, but I want to bring out all the facts
here so we may have them before us in dealing with the subject.
In the one case where it is an old established concern imply charg-
ing to expense the cost of replacement, we will say, he takes no risk,
No far ashis money is concerned-I mean for purposes of taxation-
because the money which he uses has not been taxed; but the con-
Vern which has no operating income against which it can charge the
cost of prospecting, etc., has an entirely different appeal, it seems
to me, from the other concern.

The CHAIRMAN. It is the same in all business. An effort is re-
iuired to begin business and operate before there is any profit at

all.
Senator Joxrsm of New Mexico. I know, but* where there, is one

concern that has a large operating income against which it charges
pro.specting and replacement, that concern is in an entirely different
position from the fellow who has no operating income against
which he can charge these things.

Senator REED of I ennsvlvanma. Mr. Manson. I would like to turn
back to these two cases that you gave us in detail. On referring
to page 2974 of the record of tle hearings of your committee I gather
that the inequalities in this first partnership that you gave us having
units ranging from 41 cents up to $1.27 were discovered in Septem-
ber. 1924, by Mr. Williams. an engineer of the Bureau of Internal
Revenue, who was assigned the case of Seth Ely, and in reviewing
that he found that various valuations had been allowed to these dif-
ferent. partners, andl he immediately requisitioned all of the other
vases in order to attempt to secure uniform results, and as a result
at valuation of the entire working interest was made, giving a uni-
form net working interest value of $181,000 for all of the partiers
with the sane amount of reserves, and a 49.462 cents per barrel allow-
ance was given to all (lie partners. In oher words, the bureau
found its mistake and rectified it.

Mr. MANSON. There are any number of cases-
Senator RWED of Pennsvhania. Is that right?
Mr. 3ANSON. I do not doubt it.
Mr. GiEGO. It is in your own record.
Mr. MANSON. I do not doubt it.
Senator REDW of Pennsylvania. I think that is a very material

factor for the committee to know in this case. I got the impression
from what you said that this irregularity had been discovered by
your committee and that the bureau had never done anything toi
hx it.I

Mr. MANSON. I did not say anything of that kind.
Senator ERxST. That was the impression your testimony left, Mr.

Mansn. "
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Senator Rii of Pennsylvania. Now, I want to call your. atten-
tion to the second case you toldus about, where J. J. Larkin got 28
cents allowance and his partner, Connely ,got 33 cents, and the
Margay Oil Co. got 00 cents, and the Gypsy Oil Co., a subsidiary of
the Mellon concern, got 60 cents. I got the "ipsession front fhe
way you told it that these allowances.had been made by the bureau,
that your committee had discovered them, and that so far as anybody
knew those inequalities were still prevailing..

Now I discover from page 2975 of your record that the discrep-
ancies were discovered by the bureau itself and were corrected in
July, 1924, by the bureau of its own initiative, and a uniform al9p'-
ance of 60 cents given to each of those partners; also that that valua-
tion has been used for Mr. Larkin and Mr. Connely who were the
buts of the jokA. and will, of course, be used in the cases of other
taxpayers as they appear. Is that correct?

Mr. MANSON. I do not doubt it.
Senator SIMfuoxs. Senator Reed, what is the date on which that

Correction was made?
Senator REMED of Pennsylvania. ,July 25 to 28, 1924.
Senator SMMoNs. I would like to ask Mr. Manson if his committee

had made these discoveries before that correction was made and if the
correction was made after you had made these discoveries and as a
result of these discoveries I

Mr. GEmw. The memorandum of the agent of the counsel of the
committee is dated May 21, 1925. These corrections were made July
25 to 28, 1924.

Senator SIMmONS. You made those corrections as the result of the
pointing out by the Couzens committee of those errors you had com-
mitted in the department "

Mr. Ginmo. No, sir. It is May 31, 1925, on the memorandum to
Mr. Manson. It appears in the hearings.

Mr. MANSON. When was the statement madeI
Mr. Gmo. It was taken up by the investigating committee on

May 22, 1925. It was corrected by the bureau on July 25 to July 28,
1924.

Mr. MAwsON. Now, I would like to ask this: How could you change
a valuation for the Gypsy Oil Co. when all the Gulf cases were closed
by 1312 agreement in 1923?

Mr. Gum. Any case which had been finally closed under agree-
ment between the commission and the taxpayer as provided by the
statute, of course, remained closed, but the difference in valuation
was discovered by the department before the committee ever got the
case, and so far as it could be corrected, and in respect of cases pend-
ing not barred by the statute of limitations or covered by final agree-
ment, a new revised value was applied to all taxpayers concerned.

Mr. MANSON. Yes; but so far as the Gypsy Oil Co. was concerned
the correction was not made.

Mr. GPzw. If the statute prevented it, of course not.
bb. Mr. so You just gave the impression here that you correctedit.
Mr. GR FO. In so far as it was possible under the statute of limita-

tions, yes.
Mr. MAWsoN. It was not possible under the statute of limitations

to make the correction which you gave.

NJ I
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.Mr. Gmo. The valuation which had been made in 1920 in the par-
tioular case of the Gypsy Oil Co. could not be corrected, because
it Was barred by the statute.

Mr. MAwfoN. And the Gypsy Co. is stil getting $1.27.
Mr. Guom. That is a conclusion.
Senator RniD of Pennsylvania. Of course, it is not in its current

allowances, is iti I
Mr. GREO. After the year 1919, which was closed and barred by

the statute this case was never touched. When it comes up for later
years it wiil stand on its own bottom.

Mr. Mwsoi. When that unit rate depletion is once fixed and the
case is closed by a 1312 agreement it can not be touched. You gave
the impression here that you had straightened this thing out, and as
far as tax discrepancy is concerned in there it has not been touched.

Senator COUZENS. Because of a perhaps unfortunate inference
left by Mr. Manson in this case I desire to make a statement. While
this case was being discussed I told Senator Wadsworth that these
criticisms were directed to the bureau because we had found no
system, no method, and I know of none now whereby the same
valuation is placed on the same property for the severall divided
interests.

I mentioned it before this discussion came up just now to Senator
Wadsworth, that that was our main criticism, and I asked Senator
Wadsworth to sustain the criticism that it was made because of the
system, and it has not yet developed that any system prevails where-
by these inequalities may be discovered.

I do not say that in these particular cases, or in perhaps one
hundred other cases, discrepancies may not be discovered, but I still
contend that nothing has been shown to this committee to indicate
that a system exists whereby a taxpayer may be assured tPief the
same value is placed on each undivide in erest.

I ask Senator Wadsworth if I did not state that before this
controversy came up? And I state it now because I do not want the
committee to be put in the position that we claim that all of these
were not straightened out at some time. I say there is no oyster a
in the bureau to insure that.

Senator WADSWORTH. That was the nature of the personal con-
vcrsation that we had about five minutes ago.

The CHAIRMAN. Did you get the. impression from what Mr.
Manson said that those cases had never been settled?

Senator CouzENs. I did not have any impression ot it, because
I did not follow up those cases. The question was whether these
individual cases had been adjusted. I have taken a broader view-
point in this investigation than the mere settlement of a few con-
troverted cases. I Rave tried to approach the problem from a
viewpoint of a system which insures equality upon all taxpayers,
and I have been unable to find it.

The CHAInMAN. I got the impression that al of these cases were
never discovered until the committee had called attention to them.

Senator Couzzis. I never had any such viewpoint.
The CHARMAN. And I had the impression that there had been no

settlement of them at all up to date.
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Senator CouzENs. I had no such impression, because I knew that
a lot of them had been settled. If Mr. Manson left that impress.
sion, I am sorry. My main criticism is that there is no system.

Senator SimMOSS. Mr. Chairman, that portion of the report
which Senator Reed just now read indicates that some one of the
various engineers that were working on this case discovered a
situation as a result of the fact that he requisitioned the papers
or reports of other engineers who had been dealing with the same
question. That was some little time after these reports had been
made and acted upon originally by the department, as I under-
stand it.

Senator REED of Pennsylvania. Not acted upon, apparently, Sena-
tor, because one man was asked to Work on the whole group.

Senator SIMMONS. I understand they had been acted upon because
they corrected a former action. What you read was a correction
of a former action, as I understand it, as the result of the discovery
by one of the several engineers through requisitioning reports of
the other engineers who had been acting upon this same case. They
made this discovery and when they made it they made the correc-
tion.

Now, assuming that that is a fact, it seems to me that the criticism
that Mr. Manson has been making was eminently a fair criticism. H#
had discovered a situation in the department by which these investi-
gations were made by separate engineers of the same property reach-
ing different results. If that situation existed in te department
it is a situation which the department ought to have been able to
correct. It shows, as Senator Couzens says, that there was some in-
efficiency there with reference to these watters. What they were
criticizing, as I understand it, was that system by which this unequal
result was accomplished.

Senator SiaORTUDOE. Assuming that there were inequalities, no
one has yet explained how they arose. Perhaps Mr. Manson can
explain that.

Senator SiMMONS. Yes; they have explained how they arose.
Senator SiioRrnur. I am told that those assumed and perhaps

actual inequalities we have in mind arose from the claims that the
different partners put in, one partner living in New York, one
perhaps in Virginia, one in Georgia, and one in Maine. Is that not
so, Mr. Manson?

Mr. MANsoN. To some extent that is true.
Senator SHORTDGE. When a given partner puts in his papers

or claim the subject matter is assigned to a given engineer who passes
upon the matter. Another partner in another State puts in his claim
and that claim is assigned to a different engineer who acts upon the
matter. Thus inequality results.

Senator SiMiboNa. I think you can fairly draw this inference,
Senator-

Senator SHORTDrXE. I agree with you, Senator, that there should
be some bringing together of those matters so that one result wouldapply to all.Senator Simmoqs. You can fairly draw this inference: If in this

particular case a system has been ado pted which brought about cer-
tain results as were brought about in this case, the assumption is that
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tbere was like inefliceady. in other of the regulations of the depart-
ment leading to like disattrouS results..

Senator Rzw of Pennsylvania. Senator Simmons, if that is a fair
inference, then is it not equally a. fair inference that the depart.
wEnt of its own initiative will review those other cases as they re.
viewed this case and will find the irregularity and correct it?

Senator SimMxoS. If the 'department by accident discovers it,
then they will do it.
• Senator R=D of Pennsylvania. But it was not an accident. The

report shows that they asked one man to review the whole case.
Mr. MArNsoN. How does it happen that they did not assign a man

to that until after the statute of limitations had run ?
Senator SIMmONS. After that man had upon his own initiative

requisitioned some papers and discovered this system.
Senator Ri~sn of Pennsylvania. Nothing that I have said here in

criticism has been directed at Senator Couzens or at the committee.
My complaint is that Mr. Manson, who has just shocked us all by
bringing out these various contrasts and the treatment of the dif-
ferent partners has only given us half the story, and I do not see
why he gives us only half the story when he knows all the rest of it.
I refer now to your report, Mr. Manson, at page 95, where you are
talking about these Connely and Larkin cases It gives the impres-
sion very clearly to me that in these two partnership cases the bureau
has allowed these varying depletions; has made no correction of its
action; and, in fact, I think i"t is fair to assume from page 95 that
the bureau never knew of the inequalities until you called their atten-
tion to them. That is the impression I get from it and it is not fair.

Senator SIsMoNs. I agree with you entirely about that. I am glad
that Mr. Manson called our attention to this inefficiency in the first
instance in the department. I think it is helpful. There may be
other cases of that sort that have not been corrected. It is helpful
criticism. I think Mr. Manson if he remembered that the department
had subsequently corrected them he should in connection with his
statement have called attention to that.
* Senator Rimw of Pennsylvania. And I asked him if the man who
had to put up the 28 cents did not put up a kick, and he said he
guessed le did. I want the whole story.

Senator SIMMoyqs. That really justified the inference that there
were other such irregularities.

Mr. Gmnoo. Because you raise that point, Senator Simmons, I
should like to explain to you rather briefly what our system of check-
ing valuations is at the present time. When the section was first
built up and had this task of valuing all the oil and mineral proper-
ties of this whole country as of a date many years in the past, when
that task was first thrust upon it it was too much for it to carry. For
a while, until the section was organized, there wa.s some ineficieniy.
But at the present time the work is carried on in this manne': The oil
and gas section is divided geographically. The engineers in the sub-
section which deals with cases from Oklahoma and Texas are sup-
posed to have experience with those oil fields. They pass on the case
originally. In order to insure uniformity such a case is reviewed by
the reviewing officer of that section of the country, the geogTaphical
section. After review by him it aoes to the assistant chief of the sec-
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tion for anotherr review and then is reviewed' by the section chief.
The section chief's review naturally can'be only the result of i 'cur,
sory examination but he has a chart or table based upon actual sales
in the different Aelds to show the usual relations of sales in that
field to the posted price of oil on that date, and he checks the valua-
tion against those sales to see if it is in fair harmony with them. If
it is not he has it taken out and examined. It seems to me, as far as
the present time is concerned, we have done everything in the way
of system to prevent these inequalities.

Senator SImMONS. I hope it is not so, but when Mr. Manson made
the statement that this inequality was brought about as the result of
assigning the tx returns of the different partners to different en-
gineers, it did seem to me then that the Department ought .to have
been put on notice that these various taxpayers who are partners in
this concern and who are entitled to a separate interest in it repre-
svented one entity of taxation and the returns made by the partners
in that concern representing that entity ought all have been assigned
to the same engineer. It seems to me that was so simple and so clear
that the Department was hardly pardonable in overlooking it.

Mr. Gamoo. Attempts are made to do that in cases where we are
put on notice.

Senator SIMMoNs. Does not each return put you on notice ? Be-
cause it shows that he is a partner in a particular mine and is claim-
ing- --

Mr. GREGG. No, sir; we get a return from New York and one from
Oklahoma in which they claim depletion on one-fifth interest on a
forty-acre tract in Kansas.

Senator SlimoNs. Is it not identified in the return?
Mr. GrEGo. Yes, sir.
Senator SIMMONs. If it is identified and he owns only one-fifth of

it you know that somebody else owns the other four-fifths.
Senator REED Of Pennsylvania. These returns for the year 1918,

which is the year involved here, Came in on March 1.5, 1919.
Who was commissioner then?

Mr. GaFOG. Mr. Roper.
Senator REED of Pennsylvania. Mr. Roper was getting millions of

returns in his office. It was in the peak of the war agitation. I do
not think it is reasonable to blame the Commissioner's office for not
trying to coordinate returns from different states.

Mr. MANsoN. The valuations were made in 1922. If I had been
permitted to state my conclusion on this subject this controversy
would not have arisen.

Senator WADSWORTH. The controversy would not have arisen if
you had led us to reaching a different conclusion.

Senator. COUZENS. In view of what Senator Simmons has brought
out, I would like to ask Mr. Gregg if to-day I sold a fifth interest in
one of these oil wells and the question of ihe profit was to be fixed
so os to arrive at my tax assessment, if there is any record in the
Bur',au whereby you can go back and find out prior' values lit on
the s mie stock as of different periods prior to the present date?

Mr. GRFGo. I think so without a doubt.
Senator Couzi.xs. He only thinks so. We can not find any rec-

ord in the department where we can go and find oitt the valuation
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that was placed on an oil well in 1919, 1920, or any subsequent year
to cheek up to :ee whether I get the same value put on my share of
the well to-day.

The CHAIR.MAN. I do n~ot see how that could be otherwise than of
record. It swems to me that before they could ever act upon a case
in the beginning they would have to have the reord and the record
is certainly in the department.

Senator Cotrzixs. But I ntean that it is dealt with by a new
engineer to-day. He does not go back and find out if some other
engineer had put t value on it at some other time, and there is no
way for him to find out because there is no system whereby he can
find. out whether a prior value was put on that property or not.

Mr. (34tium. He can get it from the particular files of the particu-
lar case.

Senator CoUziExs. If he knows who owns the property, but he does
not. I contend that when the first valuation is made on a property
it should be of record in the bureau, and every e.igineer rei3utired
to go to that record and find out whether a prior valuation ha ever
been put on that property.

T[he ('HAI,.IAx. There was a prior valuation. I)o you contend
that that valuiation is destroyed or that it is not in the department

Senattor (' 'zEs. No: but there is no way of finding it.
Senator R.Fi*: of Pennsylvania. Would not that involve keeping

an asses.iUent list of all property in the United States?
Senaitor (' ,'zES. I think it has to be done to insure equity. If

there ar'e 10 stockholders and they sell ott at 10 different years and
you go to fix a March 1. 1913 valuation, each engineer is going to
fiX l differentt vale. It should be of record so that every engineer
who coin es to deal with the question can find out what the first
engineer had played as at value on that property.

The (AAJI.UMAIN. You would have to keep a record here of every
transaction in every State of the Union.

Senator (Cvzi:N. I do not see how you are going to otherwise
secure equity between taxpayers. In other words, if an engineer in
1919 puts a value on a piece of property of $1,000,000 because some-
body sold a fifth interest, and then in 1925 somebody else sells a
fifth interest and another engineer puts a value on the property of
.$2,000,000. the man that sells in 1925 gets less tax than the man
who sold in 1919. That is, if the rates are the same. I mean that
because one engineer in 1925 puts a value as of March 1, 1913, of
twice the value that an engineer put on it in 1919, that creates gross
discrimination between taxpayers.

Mr. 11AN801N. I would call attention to a case now where you have
just as much discrepancy that has not been corrected.

Senator W.DSWO1iTJ1. Is that in your report ?
Mr. MIA-N.SON. Yes.
Senator WADSWORTH. What age',
Mr. MANSO.N. On page 85. Itais the Black and Simons case. In

the Black and Simons case two parties owned an undivided interest
in the same property. Black was allowed depletion at the 'rate of
79.71 cents per barrel and Simons was allowed depletion at the rate
of $1.76 per barrel. Now, Black's valuation was based, upon an
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actual sale of the property and Simon's valuation was based upon
an appraisal of the property.

Black claimed the same value; that is, he claimed that he was
entitled to the same value that Simons got, and lie is now going
to the Board of Tax Appeals to try to get it. I ani assured by the
department that if Simon's valuation is fixed by the Board of Tax
Appeals, Black's valuation will be made to conform thereto, not-
withstanding the fact that Black's valuation is based upon an actual
sale of Black's interest.

As to the general subject-
Mr. GREOO. Are you through with Black and Simons.? I would

like to answer it.
Mr. MANSON. I would like to say something that I have been try-

ing to say during all the time this discussion has been going on, and
that is at the time I presented these eases to the. conimittee it will 1w
recalled that my criticism of the cases was based upon the fact that
there was no system in vogue in the bureau whereby there would
automatically be caught a variation in different valtations )la'ed
upon the same property; and my suggestion at that time was that
what should be (lone was the maintenance of a tract index system for
the oil fields, in order that when a valuation was elainieil upon a
tract of land in the oil field, the engineer could go to that card index
system and find out whether there was another case in which a vala.
tion had already been placed upon that same property.

There is no system and there is no method whereby a discrepancy
in valuation can be discovered unless sonie taxpayer learns that he
has not received as favorable treatment as someone else. intei ested in
the same property and makes a complaint and upon his complaint
an investigation is instituted and the records in the different cases
are requisitioned and compared.

Unless a complaint emanates from a taxpayer, there is no method
set up, no system set up, in the bureau whereby the engineel-s have
any means of protecting themselves against ahaking this kind of
an error.

Mr. GRuvw. Taking up first the Black and Simons ease which
is criticized for the allowance of a different valuation. When this
case was before the investigating committee we inquired into it
and found out that the one who got the higher value had appealed
to the board. The bureau was withholding action on the other case
until the board decided the appeal, with the intention of settling
both cases in accArdance with the value determined by the hoard. In
the committee reports the only objection to my answer to that case,
is that "the Board of Tax Appeals can incei-ase valuation allowed
sometimes but can not reduce it," to quote from the report. In
contradicting this' part of the report I only ha .e to rfer to the ease
of the Hotel De France Co., where the board used this language:

Where It appears ti the hoard from the record that the defieipney deter-
mined by the (mnisslontr is hworrect the hoard wilt. wl:ere iwssIime. ind
the correct deficiency whether greater or loss.

In addition, here are about. three pages of citations with refer-
ence to increasing deficiencies determined by the commissioner.

Mr. MXAsox. Is the commissioner urging that the defiencies be
increased?

Mr. GRiF. I have not inquired into it.
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The CHAIRMAN. You had better put that 'paper you have in the
record.

(The paper referred to is as follows:)
Mr. GREGG: Per your request.
Commerce c!earlng house states lin paragraph 5421, page 172:
"The Board of Tax Appeals flas held that under the present law it has

jurisdiction to determine the correct amount of the deficiency, whether greater
or less than the amount of the deficIency.of which the taxpayer was notified.
This holding of the Board of Tax Appeals wat an interpretation of the act
of 1924 and was not in accordance with an express. provision of the statute to
that effect. The new bill, however, authorizes such Jurisdiction by the board."

The Bo:ard of Tax Appeals stated in tile appeal of Hotel De France Co.,
I B. T. A., 28:

" Wiere It alIeu1rs to the ituard from tile record that the defieleney deter-
mined by t0'e co)mmissioner is |inCOrreet Nie Woard will, where posslilo. find
tile correct deficlency whether greater or 'ess."
The board in this case had the tax recomlpted on its own motion so that

a proler deduction could be allowed for amortization on a leasehold. even
though the commissioner lhad allowed a greater deduction ulmn the basis that
the expenditure made for organization expenses was a part of the cost of the
leagehold. The proposed deficiency was $4,271.21; the Iard found the de-
ficiency to be $1,998.41. an increase of $727.20.

The question of deprelation was involved in the Rub-No-More case.
1 B. T. A. 228. The deficiency prolmsed by the bureau was $2,958.31: tile
board found tie deficiency to Ie $12,702.61, an increase of $9,744.30.

In the appeal of the Record Abstract flo.. 2 B. T. A. 628, after all of the
evidence was in, the commissioner requested permissioni to amend orally his
answer, alleging that expenditures made and (lainmed as rent deductions were
in effect capitall expenditures.. The board act*pted the eomnial.soner's amend-
ment and found that the correct deflcIelney w fa $8,113.21, nit; increamle over:the
defteleney as determined by the unli of $3,169.01.

In tile Fred Aseher case, 2 B. T. A. 1257, the hoard allowed the comlis-
Wlner at the (,lose of the hearing to amend his answer and allege fraud. The
board found that a fraud penalty was proper. The bureau had proposed In
the defiiency letter an additional tax of $8,030.70 for the year 1019 and
$1.545.fJ for 1920. The unit has now recomputed tile tax tinder the board's
ruling and has found a defiliency for 1919 of $9,713.80 tax and $4,856.90
penalty and for 1920 an additional tax of $1.145.93.

lit the appeal of Peter,-n Pegan linking Co., 2 B. T. A. 637, the board stated
that it would, upon its own motion, as.ert a fraud penalty where the evidence
clearly proved fraud, In such a case tie defltcency would of course likely
be inereased.

In the dOecision covering the appeal of Gutterman-14traus Co., 1 B. T. A. 243,
the board states that it has a right to find the true deficiency. whether greater
or less than that proposed by the. eomminsloner. *(Signed. C.' M. C(harest.)

Senator Simo.s. Mr. Gregg, when were those assessments made
by which one partner was given s. higher rate than the other
partner? What is the date of the assessment?.

Mr. GilGou. It does not state here when the valuations were made.
Senator SIMMONS. When did you discover the inequality in the

valuations?
Mr. GwEOo. I do not know as to when they discovered it. After

the citse was brought out we inquired as to its status and were ad-
vised by the engineering division that one of the cases was on appeal
and that all questions of valuation in the other cases, as well as that
one. would be settled in accordance with the decision on the appeal;
and since the board can increase as well as decrease deficiency, we
will get the ansver which the board gives and apply it to both
Black and Simons, which seems to me perfectly proper.

Senator SjLivwr(s. But you do not know What period of time
elapsed after the appraisal was made until the error was discovered
and brought to the attention of the Board of Tax Appeals?
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Mr. GR G. No, sir. The one that did not appeal to the board
made his claim on a given valuation, and that valuation which he
claimed has never been altered by the department. The other part.
ner claimed a higher valuation even than the department was willing
to allow, and that is on appeal to the board. We have never checked
or altered the valuation of the person who did not appeal. That
will be corrected once and finally in accordance with the decision
of the board when it decides the case before it.

Mr. MANSON. Have you made any correction of the 100 per cent
difference in the valuation allowed the Gypsy Oil Co. and the valua-
tions ailow-,d Atlanta Winchester on that lease?

Mr. Gama. I do not know.
Senator JoNES of New Mexico. Mr. Gregg, I would like to ask

a question. After these reports were prepared they were all sub-
mitted to you, were they not ?

Mr. GRuao. Yes, sir.
Senator JONES of New Mexico. And you were invited to make

any criticism of them that you saw fit. Did you criticize these parts
of the reports after you were thus given that opportunity ?

Mr. GREGo. Connefy and Larkin I had never gone into until just
this minute when I went over to that table and went into the pages
of the record to see if it supported the report.

Senator JONES of New Mexico. I signed the report with the un-
derstanding that after the reports were made up by Mr. Manson they
were submitted to you and you were invited to make any criticisms
of them that you saw fit and that you come before the committee
and discuss them, but you did not make any of these criticisms which
you are making now.

Mr. GR(To. Senator Jones, part of that report I was never called
before the committee to discuss. This part I was. When I came
before the committee to discuss the depletions part you will re-
member that I stated to Senator Couzens that h eree is no use of
my restating now or discussing now the specific cases which I dis-
cussed at the time of the hearings." That is in the record and I did
not take up the specific cases for that reason. I stated at the hearing
that I was not taking them up and why I was not.

Mr. MANSON. Do you remember my asking you whether there
were any inaccuracies in statements of fact in that portion of this
report dealing with depletion?

Mr. GREooG. I called your attention to the only one I knew of at
the time.

Mr. MANSON. And I corrected it, did I not?
Mr. (hlco. You corrected it. The Connely and Larkin mistake I

did not pick up until just this minute.
Mr. MAxsON. If I had recalled at the tinm I wrote that portion of.

this report dealing with thi.,j particular subject the explanation that
you made, I would have put it in there, because that section of this
report was submitted to you and I asked you at the committee hear-
ing whether there were any inaccuracies of fact. because if you knew
of them I ". anted to correct them.

Senator SIIOI1TI DGE. Had you not better withdraw that report
and correct it before it goes out to the country?

Senator EyaNsT1 I think it had better be corrected in a great many
respects.
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Senator Suo mIDGE. I think if Senator Jones had observed that
statement he would have corrected it.

Senator Jozixs of New Mexico. These reports were made up first
in tentative form. They were submitted to the bureau for any criti-
cisms which might be made by the bureau and there were no criti-
cisms made, except in a very few instances, and they were corrected
if they were found to be inaccurate.

Senator CouzExs. We have a stenographic report of what took
place after these reports were submitted to Mr. Gregg.

Senator JoNEs of New Mexico. We all realized that with the vast
amount of work that Senators have it was impossible for the mem-
bersof the committee to go over this tentative report and check up
every detail of it. The impression that I got from sitting at the
hearing would cause me to believe as I read the report that that was
in accordance with the general situation as developed in these very
extensive hearings, and, inasinuch as the bureau did not point out
any of these criticisms. I felt that I had a right to assume that they
were accepted by the bureau, and, therefore, I signed the report.

Mr. GRP.o. In case my attitude at this last hearing may have
misled you, I want to restate now that only portions of the report
were submitted to me.

Senator JONES of New Mexico. I assumed that they were all sub-
mitted to you because the committee directed that they all be sub-
mitted.

Mr. GIREGO. They were all submitted to me, but I was asked to
appear before the committee only with reference to a part of them.

Mr. MANSON. You were askeal to appear b, -ore the committee
with reference to this part of it.

Mr. Gi ioo. With reference to depletion I was.
Senator JoNE.s of New Mexico. I asked you to appear before the

committee with respect to everything where you wanted to appear.
Did you complain of not having tlive right to appear?
I Mr. GREtt. It would have certainly been presumptuous of me to

complain of not being allowed to express my views.
Senator JoNEqs of New Mexico. Did you make any written state-

ment to the committee criticizing these matters which were referred
to you and which were not taken up again in open committee session ?

Mr. GRFo. No sir. The first three parts of the report were sub.
mitted to me and I was asked to appear before the committee upon
them. I did on all three of them. I stated various objections to
them. The last part I assumed would follow the same procedure
but it did not.

Senator JoNEs of New Mexico. What was that?
Mr. GuitoE. Dealing with special assessments and invested capital.
Mr. MA.NSON. The part dealing with invested capital was referred

to you and you were heard upon it.
Mr. GREGIO. I think that is probably correct. The last report I

was not heard upon dealt with refunds and special assessment. I
assumed I would be called but I was not. On the part I did appear
on I stated general objections.

Senator JoNEs of New Mexico. I will ask to have put in the
record right here what did occur in the committee regarding these
matters. We have a stenographic report of it and I ask that it be
inserted in the record at this point.

4
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Mr. GREWIU. Senator Jones, just to illustrate the fact that I could
not possibly have gone into individual cases before the committee,
this is a report of 240 printed pages. I had probably two weeks to
go over it. There are 100 cases at least mentioned in this report,
particularly in the amortization section, that were not taken up in
the hearings of the special committee. If I had been called upon
to express an opinion, on those cases, it would have taken me the
two weeks to have gotten the files on them. And to protect myself
I stated at the hearings that I was not gong to repeat discussion of
the individual cases which had been taken up by the committee
because each case that I had anything to say about I had discused
in the hearing at the time the case was up before the committee.

On the Connely and Larkin case, not five minutes ago, Senator
Reed asked met if there was any explanation. I told him I was
looking through the record to see. That was the first time I found
that in the record of the committee.

Senator JONES Of New Mexico. Without further discussion, Mr.
Chairman, I simply ask that what occurred on it be inserted here.

The CIIAIMAN. Without objection that will be put in the record.
(The matter presented by Senator Jones is here printed in the

record in full as follows:
From the stenographic record of the investigation of the Bureau

of Internal Affairs, December 18, 1925.)
Mr. GREo. What you want at the present time is our views dealing with

depletion?
The CHAIRMAN. That is right.
Mr. GRMG. O ciirse, to go into the report in full and to give in detail our

views and our answers, would take a great deal of time, and would result In
too much repetition of what was said by the department in the hearings. I
shall therefore Just hit the high spots.

* * * * * * *

Mr. GRuo. As to those speciflc cases which are criticized In this report, I
do not think that any good can come from rediscussiag them. They have
already been discussed pro and con in the committee hearings, and I have
stated as clearly as I could what our position was. I do not think there is
anything to be gained from repeating that.

Mr. MANsON. The only thing is, Mr. Gregg, that it I have made any mis-
statements of fact, it has not been done consciously, and I would like to have
my attention called to it.

Senator WADSWOUTII. If' Mr. Gregg had been expected to famili-
arize himself with every single thing in this way, much of which
relates to matters which were not handled in the hearing at all,
he would have to be superhuman.

Senator JoNFs of New Mexico. During all these hearings before
the committee Mr. Gregg was present after a certain time-I forget
just when it was-and at all of the hearings the bureau was rep-
resented by counsel and assistants.

Mr. GFGo. Yes, sir. However, in the report there are a greltt
muany cases mentioned which the conimnittee's staff worked on in the
summer and which were never taken up by the committee.

Senator EINST. At any time.
Senator TJoNsFS of New Mexico. You never complained of that tt

ulS.
Mr. GC'imc;. I am not complaining of it now. All I am saying is

that I can not be expected to be familiar with all of those cases.
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Senator ERNST. And I wish to state, furthermore, that no one
could, have stated more carefully than he did that what he had said
before about these various cases he thought it entirely unnecessary
to repeat. He did not waive his objections; he did not approve
these reports; not by anything which he either said or did. The
report is full of all manner of objections.

Senator SRORTRom. It appears to me that he is. acting ,as attor-
ney for the committee and to my mind is acting more as a plaintiff's
attorney trying to make out a case.

Senator JoxEs of New Mexico. I think you are in error there.
This committee was not trying to make out a case.

Senator SHORT DG. I do not say that the committee was, but
I say that the attorney for it was.

Senator JONES of New Mexico. I think you are in error there.
This committee was trying to ascertain the facts. We did not know
what they were when we started in, and we never at any time as-
sumed the attitude of trying to make out a case. What we did
try to do was to ascertain the facts.

Senator SnoR=mIDO I do not wish to be misunderstood. I say
I. do not think the committee did, but it appears to me that you
individually as a member of the committee relied very much upon
the attorney for the committee, and it appears to me that he was
trying to make out a case.

Senator JoNzs of New Mexico. We relied upon our staff and the
witnesses which came from the Internal Revenue Bureau altogether
as to the facts, and I think it is an improper conclusion to draw that
our staff was partisan in this matter and was bent on making out
a case.

Senator SHORTRIw;E. I do not know who your staff was.
Senator JONES of New Mexico. Mr. Manson is one of the staff

and Mr. Parker is an engineer, and I do not think it is fair to them,
because I am confident in my own mind that it is not true that they
were trying to make out a case. ' What we were trying to do was to
find out the facts, and that is what we presented here.

Senator SnowriuooE. You did not present all the facts.
The CHAIRMAN. Mr. Manson has a few more words to say, and he

would like to get through before we adjourn.
Senator SHORTRIDGE What does he want to talk about? Does he

want to argue the case or present fucts?
The CHAIRMAN. He has a perfect; right to say whatever he wants

to until some member of the committee objects.
Senator SHORTBIDGE. I do not care for any argument myself. I

want facts.
Senator JONES of New Mexico. And I want to say here that. one of

my criticisms against Mr. Gregg and against the people who attended
these committee hearings from the Internal Revenue Bureau is that
they assume the attitude that they were being persecuted, and instead
of trying to help our committee find out what was wrong in there,
they tried to justify eve'y act from A to Z that had been done in that
bureau, and I want to express my criticism of the bureau in that
respect, that instead of trying to 'help this committee to find some
remedy for what was going on there consistently and persistently,
they simply tried to cover up everything that they could or not
bring it out, and in no instance undertook to suggest a remedy.
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Senator ERNST. I think it is only fair to the committee-I was a
member of that committee-to say that all of the committee do not
agree with Senator Jones in that statement, but quite the contrary. I
think if those who are representing the bureau had not taken the
position which they did and had not brought out the facts which
tly, did, they would not have been true to themselves or to their
trust, and I saw no disposition exhibited byothem at ony time that
honorable and fair men should not haveexhibited in the defense of
what I conceive to be in many cases the most unjust attack.

Senator WADSWORTH. May we proceed, Mr. ChairmanI
The CHAIRMAN. Yes; proceed, Mr. Manson.
Mr. MANSON. I think it was apparent from the testimony adduced

before the committee that the valuation method which I concede to
be the only practical method available for arriving at values for de-
pletionpurposes is entirely unsuited to the purposes of taxation.

The CHAIRMAN. Do you not think that is necessarily so
Mr. MANSON. I do not believe it possible to arrive at a valuation of

a mine or an oil well for purposes of taxation by any method that
will insure justice between taxpayers. I do not think it can be done.
I think, for instance, the valuation made by the bureau of the copper
properties varied as much as 300 per cent. I do not question the
honesty nor the ability of the men who made those widely varying
valuations. I do not believe it possible for any two engineers to
value a mine or an oil well and arrive at a result that is even com-
parable without consulting and. compromising on matte. s of judg-
ment.

The elements of judgment involved in making valuations of this
class are so great and there are so many of them that you could take
small differences or judgment on each item and Arhen multiplied
together they will run into at least 300 or 400 per cent, run into dif-
ferences which result in discriminations in the same industry which
are so great that it makes it entirely unsuitable for purposes of taxa-
tion. I believe that it is absolutely necessary that some other weanb
be found for determining depletion than basing it upon value.

I have not questioned the honesty nor the ability of the men who
have made these. valuations that I have called attention to here. As
I have said before, I do not believe it possible for two men acting
iin dently, to get the same result. If two men acting inde-
p Itly got the same result through an analytical appraisal of any
piece of property it would be an accident.

Senator REW of Pennsylvania. It would be almost suspicious.
Mr. MANSON. It would be almost suspicious, yes.
Senator REWD of Pennsylvania. Now, what you are saying seems

to me to go direct to the heart of the question that we are confronted
with. As legislators we are interested in looking to the future and
in establishing a rule that will work greater justice, anid we are not
here to try the rights or wrongs of what has passed. I want to ask
you whether as a result of all your studica of this question you think
a greater measure of justice in the long run could be established if
we were to fix depletion allowance at an arbitrary percentage for all
taxpayers on the selling value of their product?

Mr. MANSON. There is ne doubt about it.

177
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Senator Raw of Pennsylvania. You think that would work
greater justice I

Mr. MAsoN. It would work greater justice.
The CHAIRMAN. The operating income of the mine.
Mr. MANSON. What I want to say is this: That it was not my

purpose in presenting these discrepancies in valuations here to im-
peach the ability nor the honesty of the men who made them. 1
presented all of these discrepancies for the purpose of illustrating
the futility of trying to arrive at a just measure of depletion
through appraisal methods.

Senator R.Ei, of Pennsylvania. I hope the members will listen to
this because I think this goes right to the heart of our problem.

Mr. MANSON. I have set up in the report a hypothetical valuation
of a copper mine. I have taken the different elements that enter
into valuation. I have assumed that two ;gineers were valuing
the same property. In those two hypothetical valuations there are
no differences in the different items that would exceed the differences
that two honest, capable men could very naturally arrive at. In
other words, there is nothing in those two valuations which I com-
pare and which are so widely different by which you could impeach
the honesty or the ability or the good judgment of the men who
make them. Yet when you come to the stint total there is a differ-
ence of 458 per cent.

Any system which necessarily involves the delegation of this work
to so many men, to so many engineers, who can not possibly confer
as two or three engineers that might be employed by some owner or
prospective purchaser would. necessarily must lead to the greatest
inequities between taxpayers. I do not think anything illustrate
that any greater than the wide difference in the valuations made in
the first and second valuations of copper mines. Those valuations
average 300 per cent difference. Taking the average all the way
through there was an average difference of 300 per cent.

The CHAIRMAN. Did that come about by new discoveries?
Mr. MArNso. No; simply by varying judgment of two different sets

of engineers. The first valh:ations were made by the most competent
man that could have been obtained, a man by the name of Graton.
There is not anybody that can question his competency. In other
words, those properties were all new values. There were some errors
found-that is, mathematical mistakes were found in them. Therm
were some mistakes of appraisal. In other words, there were some
instances where elements which should have been considered were
overlooked; but on the whole the great difference between those
appraisals arose out of a difference in predicting the future price of
copper. One of them predicted a future average -price of copper of
17 and a fraction cents, and tile other 15 cents. If anybody on earth
could review that work and say that either of them is wrong. I
would like to know who that man is. I would like to know who can
prove that a prediction extending over a period of 30 or 40 years is
going to be wrong. It just can not be done. 4

If there is any one thing which I think has been shown con-
clusively, it is the fact that an analytical appran-al is wholly un-
stuited to the purposes of taxation and, furthermore, there is no
other method of appraisal that is practical to apply.
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Senator RicD of Pennsylvania. Let us assume that that point is
settled and we are driven then to some arbitrary percentage method
and consider only the copper industry which you are talking about.
If we adopt an arbitrary percentage of the'sple price of the product
to allow that depletion, will not that do great injustice, bec-ause you
omsnot apply thM same percentage to the Lake Superior project or
the vertical veins at Butte or the Porphyry mines in Utah, because
there are totally different geological questions there, and a percent-
age that might be proper for the Utah copper company would be
all wron for the Calumet and the Hecla.

Mr. Al NsoN. I think if you will apply your percentage to annual
earnings instead of the selling price of copper, you will overcome
practically all of those inequalities.

Senator SiMbtows. Would you not overcome that. Senator Reed,
by fixing an arbitrary rate beyond which the reduction could not
take place.

Senator REED of Pennsylvania. That still leaves us with the
matter of valuation. You still would have to have this appraisal
which Mr. Manson has so clearly shown is unreliable, and I agree
with him.

The (;n-AMAN. It seems to me the operating income .of these ,
mines is the best possible basis for arriving at the amount of facts
and do the least injustice.

Senator RFaE of Pennsylvania. Suppose. then., we adopt that.
That simply inputting in a different rate of income tax for mine.
and oil wells and lumber operations than for other products..

Mr. MANSON. That is just exactly what it. means, but it is the only
practical method, in my judgement. of handling the situation.

The CHAHIMAx. If it was only 20 per cent. that would he '20
for 121/2, that would be less than 10 per cent.

Senator RiV.ED of Pennsylvanii. That would be the same as saying
that a railroad company shall pay 1'21> or 13 per cent andt a mine
shall pay 10 per cent.

TheC IARMAN. We can regrlate that in the rates that we name.
Senator Rxi) of Pennsylvania. And nobody shall be allowed any

depletion. It seems to me that is probably going to work out a
better measure of justice.

The CIAIRMAN. in this way, there would be no one to guess what
it would be. If it is 100 years and the law is still in force, it would
act exactly the same. I do recognize, however, that there is some
little difficulty along that line, particularly with gold mines.
Senator SHOR'FUwoE. You said you would base it upon operating

expenses?
the CnAm11nitAN. No; operating income.
Senator SimOirimtuar. ()ver what )erio?
The CH.uINIAN. For the taxable year.
Senator Rmim) of Pennsylvania. Senator, to take extreme cases,

ou have your copper mines at Butte that are practically inex-
haudsible and as against that you have a coal mine that would be
exhausted in a year. That would work an injustice on the coal
mine.

The CHAMMAN. If they do not pay any more taxes there is not
any hardship upon them. That is the difference in the product
mined.

II
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Senator Rm of Pennsylvania. But they do pay moretaxes be-
cause they are getting all their capital back in one year, as they
are exhausting that mine in the one year, and instead of a deple-
tion allowance of their 'whole original capital you are only giving
them about two per cent, . k ..

The CHAIRMAN. The only way to meet that. would be to impose
a small rate upon the gross production. To meet the criticism
offered by the Senator from Pennsylvania, Mr. Reed, it seems to me
the only possible way to overcome those discrepancies referred to
by him would be then to adopt a small tax upon the gross produc-
ton ot -the mines, oil wells, and mines of all kinds.
Senator REED of Pennsylvania. Mr. Manson has just suggested

that- you could give the mine owner an option either to take t
depletion allowance of 20 per cent of his net income or a depletion
allowance based on the actual cost to him, without any valuation
at all.

Senator SHORTirDOE. Senator Reed, your thought is applied to
mine operations?

Senator REED of Pennsylvania. By "mines" I include all natural
resources.

The CHAIRMAN. . do not think that there is a member of the
committee but what reco-mizes the fact that if we continue the law.
and I do not care who we have as Commissioner of Internal Revenue
or who your mining engineers are that pass upon it, we will not get
very much closer than we have in the past. For instance, I have
had five of the best engineers in the 'United States make an examina-
tion of a mine. Five of the best and most noted engineers, and I
can show you those reports here upon what the value of the mine
is on ore in sight, and there is 650 per cent difference between the
highest and the lowest.

Mr. MANNSON. And they took into consideration only the ore in
sight.
re CHAIRMIWN. Yes. Mr. Manson says he is through now with

his testimony, and the committee will stand adjourned until 2:30
o'clock.

(Thereupon, at 12:30 o'clock p. in., the committee took a recess
until 2:30 o'clock p. m.)

AFTER RECESS

The committee reconvened at 2.%30 o'clock p. m.. Wednesday, Jan-
uary 13, 1926, pursuant to the taking of recess.

The CHAIRMHAN. The committee will come to order.
Senator WATSOX. Mr. Chairman, before you start in on the

Couzens report. and touching on it may I ask Mr. Manson a ques-
tion or two?

The (', ux.\I'. Yes.

STATEMENT OF L. 0. MANSON-Continued
Senator WATSON. How many eases in all did you take up an( dis-

cuss with the select committee, 'Mr. Manson?
Mr. MA NS -N. Well, I don't know. I would have to check that u4.
Senator WAsoN' . I think you said yesterday that there were five

or six ctses in amortization?
Mr. 11A ,-oX. Yes.

I-
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Senator WATSON. And yet your report embraces 160 more than
thatI

Mr. MANSON. Yes.
Senator WATsoN. Now when was that report first submitted to

the full committee of those 160 cases, to our committee, I mean the
select committee?

Mr. MANSON. Well now, I would have to refresh -my re!ollection
from the minutes of those meetings. I do not remember when those
meetings were held, S,,nator. I could not say off-hand.

Senator WATsoif. How long after they were submitted to the
Couzens committee, so-called, before they were reported to the
Finance Committee?

Mr.-MANSON. I will tell you how I did that. and then you can get
the situation. The first section of the report that I got out was that
relating to depletion and oil. A copy of that was submitted to
Senator Couzens, and posibly a week lter-that was in November,
if I remember right, November 12---and possibly a week later, or
something like that, a copy was sent to yourself, to Senator Ernst,
to Senator Jones, to Senator King, and to the Treasury.

Senator EMNsT. Let me state right there, the first copy of any part
of it received by me was November 30. That was the partial re-
port. That was the first time I ever received any part of it.

The CIAIu.*-IA. And that is what the minutes show?
Senator WATSOX. Yes; the minutes show that. The minutes show

the 30th, Senator.
Senator ERNST. Yes.
Senator WATSON. Now that was not the complete report?
Mr. MANSoY. No. I got out next that part of it dealing with

amortization. That went to each one of you gentlemen on the same
day.

Senator WATSO.N. The 30th day of November?
Mr. MANSON. Well, I do not say what day that was. I do not

know what date that was.
Senator EnNsT. That was subsequent to that.
Mr. MANSON. What?
Senator ERNST. Long subsequent to that, no question about that.
The CTAIRMAN. What he meant was that it went to each one of

you.
Senator ER.ST. Yes, T know, but we want to get the dates,

Mr. Chairman.
Mr. MANSON. I will have to refer to somebody else for the dates.

I do not know.
Mr. CARSoN. About December the 10th. that is when it was.
Senator WATS O0N. Yes, along about there. Mr. Carson says about

the 10th of December.
Mr. CARSON. About that time.
Mr. MANSoN. Now that portion of the report is the part that

dealt with those 168 cases.
Senator WATSO . That is the part that we got about the 10th or

11th of December, somewhere along in there?
Mr. MANSON. Yes. In fact it was sent out as soon as it came off

of the typewriters.

4L
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Senator WATSON. Now were you present at a meeting one day,
I do not remember the date-Senat,r Ernst was not there.
Senator Couzens, Senator Jones, Senator King and I were there.

Senator ERNST. That was during the holiday vacation when I was
home.

Senator WATSON. Then thlt question came up about what dis-
position should be made of the report. This was before Congress
convened in January, but between Christmas and New Year's. The
question came up in that meeting about what should be done with
the report, and at that time Senator Couzens suggested we sign
the report. And at that time the question came up then as to
whether or not it should be presented to the Finance Committee.
You remember? You were in the meeting at that time?

Mr. MANSON. I think I was probably.
Senator WATSON. Yes. Now how long after that meeting before

this report was made to the Finance Committee?
The CHArRMAN. The report was made yesterday to the Finance

Committee.
Senator WATSON. Yes, I know that.
Mr. CARSON;. Senator Watson, I may answer. On December the

10th we had our first meeting, at which Senators Watson, Ernst,
Jones, and Couzens were there.

Senator WATSON. Yes, we were all there.
Mr. CARSON. And at that meeting Senator Couzens made the

motion that inasmuch as the Treasury had been present at all the
meetings that a copy should be sent to the Treasury for their criti-
cism and reply.

Senator WATSON. Yes, all right.
Mr. CARsoN. And then on December the 18th Mr. Gregg replied

on the depletion. And then on December the .30th Mr. Gregg
replied on amortization, and some other sections- of the report.
Those are the threp records of formal meetings.

Senator ERNST. You told me just a little while ago over the
l)hone that upon last Monday the committee met, and three mem-
bers, the Chairman, Senator King, and Senator Jones determined
to report this matter to the Finance Committee.

Mr. CARsoN. No, this is what I told you, Senator, over the
phone, that on January the 6th a meeting was called. Senators
Watson, Jones, King. and Couzens agreed to be present. Senator
Ernst explained that he had to attend another meeting. Senator
Watson before the meeting was obliged to explain over the tele-
phone that lie had another meeting. Senators Jones, King, and
Cozens continued that meeting informally. It was agreed to
get Senators Watson and Ernst to read the report, and if it was
acceptable to them to await final signing of it and the reporting of
it to the Senate. Then on Monday last Senator Couzens signed
the report.

Mr. MA-SON. You mean a week ago Monday.
Senator ERNST. This past Monday.
Mr. CARso-. Senator Couzens signed the report. and Senators

Jones and King signed, and Senator Couzens said that he would
delay filing the report to see if he could not get Senators Watson
and Ernst-

I-
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Senator ERNST. Well, it was signed by those three last Monday.
Mr. CAMsoN. It was signed by those three last Monday.
Senator ERNST. That is my statement.
Mr. CARSON.. There was no meeting.
Senator KiNG. I signed it in here in the session.
Senator WATSOI. I wanted to find out what the committee had

done.
The CHAI BMAN. Is that all, Senator?
Senator WATSON. Yes.
The CHAIRMAN. Did you want to say anything more?
Senator WATSON. No, that is all.
Senator EIINST. I want to make a statement, Mr. Chairman.

On page 1565 of this record of the investigation of the bureau is
the following. This is a statement made by the chairman, Mr.
Couzens:

For fear that any misunderstanding may arise in regard to what happened
early in the morning with respect to contracturi amortization the committee,
that is, those of us who had heard the testimony, have been impressed
with the absolute disposition on the part of the representatives of the
bureau to cooperate in every way.

Now note:
I can not think of even one request that we have been denied or in re-

gard to which we hav, not received at least an earnest expression on
the part of the repress (ntatives of the burau that they would endeavor to
get us the record.

Mr. MANSON. I have been in charge of the work of investigating
the income tax since shortly before January, 1925, and I have
never made a request for anything that I have not received as
promptly as it was possible to get it.

Senator WATSON. And you stated that befre the committee,
Mr, Manson, several times.

Mr. MANsox. Yes, and I repeat it now.
Senator WATSON. Yes.
Mr. MANSON. NoW, I did make the statement here the other day-

yesterday, I believe-in connection with a couple of unpublished
rulings, that after the 1st of June I had requested them and had not
received them, but I do not make any point on that. It was made
just as an illustration of the fact that unpublished rulings are not
available. But so far as the records up to that time are concerned, I
want to say that I received the fullest cooperation from Mr. Nash,
who was designated by the Secretary as his representative in connec-
tion with this investigation; from Mr. Hartson while lie was solicitor,
and from Mr. Gregg since then.

Senator KiNG. Now, Mr. Manson, what is the fact, though, with
respect to after June the 1st: no matter how important docunents
may have appeared in the investigation those were not obtainable,
in view of the action of the Senate in limiting the time within which
access to the records might be had. I do not say this by way of
criticism.

.Mr. MA.'.% (JN. That is true. But I want to say this for the bureaut,
that they, however, put a very liberal construction on our rights
under the resolution, and wherever we had called for papers in a case
before that time, and we needed additional papers in those cases,
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that they have not questioned our rights to them, and they furnished
them promptly.

The CHIAIRMAN. Did your committee ever make a request of the
department that was not complied with?

Mr. MANSON. No; not to my knowledge.
Senator WATSON. Now,'up to the 1st of June, when the right to

go into the records generally was fixed-I think fixed by limitation
of the resolution, as I remember?

Senator ERNST. That is right.
Senator WATSON. How many photostatic copies of records did you

take of records of returns?
Mr. MA NSON. Oh, I could not tell you.
Senator W4ATSO.N. Could you approximate them, Mr. Manson?
Senator ERNST. Oh, there were thousands of then taken.
Mr. MANSON. Thousands.
Senator WATSON. Yes?
Mr. MANSON. That is, I aim thinking now of all the photostats

that we have.
Senator WATSON. That is what I mean; yes; photostatic copies of

returns?
Mr. MAN-SON. Yes. Oh, there are thousands of them.
Senator ERNST. Mr. Manson, you took copies iii that way of these

cases which are reported here, but which were not discussed fully
before the committee?

Mr. MANSON. Oh, yes.
Senator ERNST. That was the manner in which you got hold of

those papers, was it not?
Mr. MANSON. Yes: that is it. Now, for instance, in the anortiza-

tion cases we called for all of the engineers' reports in those cases
and received them, and some of them, where they. had duplicate
copies of the engineers' reports they gave us their duplicates. Where
their did not have duplicates they made photostats of them.

Senator Es'RNST. NOW, then, did you state the number of those
clses which were considered 1y you and which were not brought
before the committee in the regular way with the representatives
of the bureau here to be heard. but which were considered by you
from the copies which you hadt Do you know how many of those
are in this report,?

Mr. MANSON.. Well. I have referred to 1(. Now I might ex-
plain something in connection with that. I (1o not think that
answer would he a fail- answer. During the sessions of the commit-
tee we could not devote all of our time to any one subject. There
were a lot of subjects to consider. And it was not my purpose in
presenting matters to the committee to keep presenting case after
case involving the saeie principles.

It was, however, important to know whether the cases presented
to the committee were typical cases, or whether they were isolated
cases. The question arose frequently, was raised frequently by
members of tile committee. as to whether "Is this the practice. or
is this an isolated case? "'

Now on the matter of ainortization, I went into that very
thoroughly for the purpose of determining the extent of it, as te
whether it merited legislative consideration. Whether it was some-
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thing that was just one or two isolated cases, or whether it was
something that was sufficiently extensive to merit legislative con-
sideration. Now inasmuch as those additional cases involved the
same questions exactly as the cases which had been presented and
threshed oat before the committee in detail it did not occur to me
that it would be a profitable way for the committee or myself to
spen(tivae to.go in detail through all of those cases. I have, there-
ftore, referred to the cases in connection with each principle that
is stated, referred to the cases that involve that same principle.

Senator ERNST. Well, now, Mr. Manson, I can not speak for other
members of the committee, but I can speak for Senator Watson
and myself. The first time either of us ever heard of these 168
e ases was when you sent me a partial report. The first came No-
vember 30th. The last on, a subsequent date. And those cases were
never taken up by the committee and considered by the committee
at any meeting at which I was present or of which I have been able
to get any knowledge or information. Your report was drawn upon
those cases. Now here is the printed report. It has been impos-
sible for me to give it consideration, and if I had had nothing else
to (to but go over this report which you have made there would not
have been time to make the kind of an examination which I would
want to make of any report to which my name was signed. I do
not know whether tHe other members found time to read it and ex-
amine it or not. I have not. Senator Watson has not. And for
that reason I wanted this committee to know that many of these
cases here have never been taken ui ) by the committee at it tilike
when representatives of the bureau were present to thresh out the
questions involved, and the only time that any member representing
the bureau has been present to be heard on these 16S cases was the
(ie timte--was it once or twice?--when we had these reports, and
you asked certain questions concerning then of the present solicitor.
I want that to be clearly understood by this committee.

The (HAIRMAN. Mr." Mansoni, did yoil want to say anything fur.
ther on depletion !

Mr. MIANSON. TIhere is one other matter that I would like to call
to the committee's attention. It does not relate to depletion.

I do believe that the compromise statute should receive some at-
tent ion from the Finance Committee. It is a very (ol statuitA enacte(d
long before-I think it is 3229; isn't that right' Mr. Gregg?

Mr. Grmusoo. Revised Statutes 3229; yes.
Mr. MANSox. Revised Statutes 3229. It is a very ol statute, en-

hete(d long before the income tax law was I)assed,*and was enacted
for the purpose of taking care of ordinary internal-revenue cases.

The income tax law contains provisions making the tax a first lien,
aIid making lhe Governent a preferred creditor in bankru)tcy
cases. It has been the policy of the commissioner ill making coini-
promise settlements to settle not upon the theory that the Government
was a )referred creditor, but to settle upon the principle that the set-
tlenent made should leave the taxpayer sufficient assets to take care
of his other creditors, and to leave him sufficient working capital to
(w)n[ue his business. With respect to the policy as to that I have
nothing to say. I think it is a matter of legislative consideration.

Senator WATSON. Let tie ask von this right there. We discussedd
this in the full committee, I think at the last full meeting that I at-
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tended. Do you think it ought to be the policy of the Commissioner
of Internal Revenue to insist on tile last dollar of taxes due by the
taxpayer even though it drives him and his concern into bankruptcy?

Mr. M.NSsON. I think thot there should be a consistent policy, and
if y7,u were to continue to make the Government a preferred creditor
in bankruptcy proceedings and to continue to have the tax a first lien
upon unsecured assets, that the compromise policy ought to be con-
sistent with that. Jn other words, I do not think that you should
have a situation where in case, a taxpayer seeks a compromise he can
protect himself and his general creditors, where the general creditors
are not protected, do not receive similar protection where the tax-
payer does not seek a compromise. If we -re going to put general
creditors ahead of the Government in cases of compromise, general
creditors, it seems to me, ought to be ahead of the Government in all
cases, and the rights of general creditors ought not to be dependent
upon the initiative of the taxpayer in seeking the compromise.

Now as to the policy I have nothing to say. I think that that is
a matter that Congress ought to determine. But I don't think that
you ought to have the inconsistent policy of giving certain considera-
tion to general creditors in compromise cases which are denied gen-
eral creditors where the taxpayer seeks no compromise.

I understand that the policy that I have just been discussingr was
the policy of the commissioners of internal revenue extending over a
long period of time, beginning in about 1918 and extending up until
very recently, and that very recently that policy has been abandoned.
I call it to the committee's attention because I believe it is a matter
that ought to be straightened out by statute, and that Congress ought
to fix the policy and have it a uniform policy applicable to everybody.

Senator JONES of New Mexico. Well, how could you remedy that
question of compromise? 'What could be fixed as a basis to govern
these cases?

Mr. MANSON-. I think the commissioner ought to have authority
at least to enter into compositions, in other words, where the other
creditors of an insolvent debtor are willing to make a composition
with the debtor so as to permit him to be absolvent from his debts
without going through bankruptcy proceedings that the commis-
sioner in his discretion should hav e authority to enter into a com-
position.

Senator JOINES of New Mexico. But in a composition. as, I under-
stand it, all creditors deduct from their claims alike?

Mr. MANSON. Yes, they waiv pr'oportion'ately, and I would have
the Government do the same thing.

The CITAItMAN. That never hasbeen the policy of the Government.
Mr. MANSON. I understand. Senator. What I am calling attention

to is the conflict of policy. In other words, with respect to general
creditors where there is'a banruptcy proceedingg the Government
says "We are going to stand first." "Bit in compromise cases the
policy is for the (Government to stand last. Now I say that if you
itre going to abandon the policy of standing first you ought not to
stand last. Yo ought to stand upon the same basis as any other
general creditor. A-nd with respect. to that policy I think that is
a proper matter for you gentlemen to settle. I do not think that my
opinion on what the policy ought to be is worth anything more than
anybody else's.

IN i]0 i I•I • l
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Senator JONES of New Mexico. Well, you say that this policy
has been changed. What change do you refer to?

Mr. MANSON. Well, I base that statement that it has been changed
upon representation made by Mr. Gregg to the investigating com-
mittee-

Senator WATSON. At our last meeting.
Mr. MANSON. At the last meeting, that the policy had been

changed, and that it is now the policy for the Commissioner to in-
sist upon a settlement which he believes represents all that can be
recovered.

The CHAIRMAN. But does not the Government in that case reserve
the right if there is more recovered to get it?

Mr. MANSON. No.
The CHAIRMAN. Do you say that the compromise then on the part

of the Government puts them last?
Mr. MANSON. Puts them behind the general creditors, yes. Here

is a concern which will be insolvent if the Government collects its
tax. The policy is to accept that amount of money which will leave
the taxpayer solvent, so that the general creditors of the taxpayer
will not suffer and so that the taxpayer will also have enough work.-
ing capital left free of the lien of the tax to continue in business.

The CHAIRMAN. Then at the time that they agree upon that policy
or program the taxpayer pays the Governnent, but what does he
do with his creditors? Do they still carry him on?

Mr. MAN SON. 01, yes, the Government is out of it then. It is
rjobody's business what happens to the creditors.

The CHAIRMAN. That is what I say. In other words, it is the
judgment of the department that they can not pay 100 per cent of
the tax imposed, and if they do they are insolvent. But if they pay
50 per cent of the tax, why then they can go on, and they accept the
50 per cent?

Mr. MANSON. Yes; and release the taxl)ay r.
The CHAIRMAN. And thien the creditors go on and run the risk

of him making good. If he does make good they get hold of it.
and if he does not make good, why then they still lose perhaps
what they would in the first place, and more too, perhaps?

Mr. MANSON. Yes.
Senator WATSON. In other words, it has been the policy of the

Government in these compromises to so adjust the tax as to not drive
the taxpayer into insolvency?

Mr. MANSON. So as not to force him into liquidation.
Senator WATSON. Yes.
Mr. MANSON. Yes; that is true.
The CHAIRMAN. I do not think the taxpayer would have very

much credit if lie was in that position to go on with business. It
seems to me like he would have an uphill row to hold his head
above water.

Senator JONES of New Mexico. I understand that they leave him
enough working capital to go ahead with it.

Senator Corzi.ZNs. I think if Mr. Manson would exl)lain tile West
Indies case that that would be typical of what he is trying to ex-
plain. I do not believe the members of the committee have got the
exact status.
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The CHAIRMAN. If there is a case I would like to have it recited.
You can tell the substance of it.

Mr. MANSON. Yes. I would perhaps save time if I read this case.
I am reading from page 185 of the committee's report. This is the
Atlantic, Gulf & West Indies Steamship Co.

Tel records of tie Inconw Tnx Unit show that this taxpayer resorted to
every conceivable fraudulent expedient for the purpose of conealling the
ineniewxe profits earned by it and its subsidiaries in 1917, 1918, '1919, and 1920,
andi that these frauds r.;ere expressly approved by the directors of the tax-
payer. These. frauds tare set forth in the hearings, beginning at page 2036.

Au investigation by the Income Tax Unit wais initiated upon the receipt
of ani anoIyinous conlnunicationt which was ment by a former officer of the
company. As the result of thin investigation, in April, 1923, the taxpayer wks
notiled of a proposed additional assessment of taxes for the years 1917 to
1920, Inclusive. aiountng to $9,083.033.75 and penalties amotintng to
$930,809.11. 'lhe legality oif this prolmised 'ssessilent (of $9,913,841.86 was not

1efstioned.
This tax wits coniIromised for the sum of $1.2M).(X0 cash mid the release of

a Ju4lgnient held by 11 subsIdiary of the taxpayer against tile Unitred States foT
$1,351,381.141, or a total oitshhrattion of $2,631,381.81.

On May 1. 1923, this taxpayer itzade an offer to compromise all tax aid
penalties for 1917 to 1920, Inclusive, for $1.2(X),(KK), and this offer wts increased
on July 12, 1923. to $1.500.W0 and modified to Include 1921.

Now I recall the fact. A report. was made in this case by an
accountant for the unit that this taxpayer had tlnenIumbered as-ets
amounting to $9.709.407.77. Tihis settlement was made upon the
principle, without going through all the details here, that. if this-
taxpayer was required to pay Ixore than the $2,634,00) that it
would force the taxpayer into irlolvencv. Now that settlement wa's
made with the taxpayer and the stock of that taxpayer is now worth
about $56 a share. At the time the settlement was made it was
worth about $15.

Senator WArsox. How much tax did the Government get?
Mr. MANSON. $2,600,000 in round numbers.
The CHAII'uMAN. Without the penalties?
Mr. MANO N.. No. the whole thing wasI (oinpromised for about

$2,600,000.
The CHAIRI'MAN. And what was the whole amount before comn-

promise?
Senator WATSON. $9,000,000 plus.
Mr. WA rsoN. Yes; $9,000,000 plus.
Senator Kix. $9,083,000. an( the penalties were $830,000.
Senator .JONES of New Mexico. Nearly $10,000,000 with tile

p~enalty.
Mr. MAsoN,. Yes. Now that company was left with sufficient

assets to continue in business, and it has continued in business, and
its stock has constantly increased in value, and it is a going concern
to-day. The representatives of the bureau stated that that settle-
ment was made in accordance with the policy that I have attempted
to. describe here.

The CHAMMAN. Suppose they had insisted upon the full as.ess-
ment and the penaltes, do you .think the company would have
gone on ?

Mr. MANSON. Oh, no, I do not think so. I do not think the com-
pany could have paid the full assessment and continued in busi-
ness. I believe that tile company could have paid it great deal
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more-in other words, I believe that the unencumbered assets of
the company---

Senator JONES of New Mexico. The unencumbered assets.
Mr. MANSON. The unencumbered assets of the company ..wo:ld

hgve afforded a great deal more if the company had liquidated,
and the Government could have collected a great deal more money
than it did collect, but I do not think that-

The CHAIRMAN. What year was this in that tile compromise was
made? ,

Senator KING. 1921. Compromise in 1923.
Mr. MANSON. Oh, this settlement was made in 1923 or early in

1924. I think the settlement was consummatel about the 1st of
January, 1924.

The CHAIRMAN. I meant what date was it that the agreed amount
was reached?

Mr. MANsON. The agreed amount was reached about the time of
the settlement.

Mr. GrnoEG. Just aboult the .same time. The last part of 1923 or
the firnt part of 1924.

Mr. MANSON. It was either December of 1923 or January of 1924;
The CIR~IMAN. They paid it as soon as the agreement was air-

rived at?
Mr. MAN SON. Yes; I assume so. In fact. I think they are re-

quired to put up the cash when they make the offer, are they not.
Mr. Gregg?

Mr. GnEGoW. Yes.
Mr. MANSON. Yes. I find that it was January 7, 1924.
Now it seems to me that that is a matter of policy that ought to

be determined one way or the other.

The matter of compromise of tax penalties is another thing which
I think should receive consideration. Under the statute at tle pres-
ent time the commissioner has no discretion in imposing the penalty.
The penalty must be 50 per cent of the deficiency, without rel ard to
how much of that deficiency is tainted with fraud. That has re-
gard to the amount of the income which enters into the deficiency
being tainted with fraud. If there is fraud in the deficiency, frauid
in the unreported income, the fraud may be a small part. O the in.-
come upon which a deficiency tax is assessed, the law is specific
that the penalty shall be 50 per cent of the deficiency. Now the only
way the commissioner can exercise any discretion is under the au-
thority to compromise, and there is no minimum fixed there. The
commissioner can compromise for as little as he sees fit.

Senator REED of Pennsylvania. I thought you said compromises
were illegal?

Mr. MANSON. What is that?
Senator REED of Pennsylvania. I thought you said that these coin-

promises were illegal.
Mr. MANSON. I do not think that the coin promises of the penalties

ara illegal. I think that the compromises of the tax, under an opin-
ion of the Attorney General, for less than the full amount that the
commissioner can collect, is illegal. But I do not believe that there
is tiny illegality in the coml)romise of penalties at any figure he
sees fit to fix. And I believe that the commissioner should have
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some discretion in imposing tax penalties. The discretion is now
exercised in the compromise of penalties. If the compromise statute
were not in the law, that is, were not a part of the general laws of
the United States, it would appear to be the determination of Con-
gress that there was to be a 50 per cent penalty in fraud cases.

Now it strikes me as being in a peculiar situation to have an ab.
solute penalty fixed, and then under another statute the right to
comprise that, when the place where discretion ought to be exer-
cised is ix the imposing-of the penalty. If there is going to be dis-
cretion at all with respect to a penalty, that discretion should be
exercised before the penalty is imposed. It is a good deal like sen-
tencing a man and then trying him. And I think the commissioner
ought to have discretion in imposing fraud penalties. I think there
should be a minimum fixed, which minimum would be measured
by the amount of income found to be tainted with fraud. And as
to what that should be I have no opinion. I simply believe that
there ought to be some minimum fixed.

Now we have found that the two largest elements entering into
the large refunds are increases in allowances for invested capital, and
in the allowances of special assessment. Those two grounds account
for approximately 40 per cent of all the refunds made. I do not
think that there will be any dispute between Mr. Gregg and myself
on the proposition that the provisions of the 1917 act which define
invested capital have not been observed by the department, and the
provisions of the 1917 act which define the conditions under which
special assessments have been granted have not been observed by the
department. It has been explained to our committee that it was
founal that those provisions were unworkable, and that the matter
was taken up with the Chairman of the Ways and Means Committee
of t!-e House and of the Finance Committee of the Senate, and that
a sort of an agreement or understanding was made that the pro-
visions of the 1918 act should be considered as retroactive.

Senator WADSWORTH. Retroactive?
Mr. MANSON. Retroactive. I merely call attention to the fact that

the lrge bulk of the refunds that are now being made are made as
the result of the application to 1917 of provisions of the 1918 act
which on their face are not retroactive. I have set forth the par-
ticulirs in the report.

The CHAIRMAN. Was there anything, else?
Mr'. MANsO. That is all.
Senator WADSWORTH. Well, have you any suggestion to make on

that point?
M1'. MANSON. Well, it strikes me that if 1917 taxes are to be de-

terviined in accordance with the 1918 law, that there certainly should
be some congressional authority for doing so. Because there are
to-day right along being hundreds of millions of dollars of refunds
made" for the year 1917 that are made under statutes that do not
exist, or rather, they are made contrary to the 1917 law.

Senator SHOR-MIDGE. What is the position of the department in
that respect?

. Mr. MANSON. Well, as I stated a while ago their position is-of
course I think that they are better able to state their position than I
am) but the position they must have stated is that they have found

U
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that the provisions of the 1917 act with reference to the limitations
on ifivested capital were not workable, and that they have taken the
matter up with the Finance Committee of the Senate and with the
Ways and Means Committee of the House and worked out an ar-
rangement whereby they applied the 1918 act to 1917.

Senator KING. Have you given an illustration of a tax arising
under the 1917 act and the application of the 1918 act and the
difference in the tax?

Mr. MANSON. Well, I have set forth in this report---
Seuator KING. No, I mean have you to the committee here?
Mr. MANsoN. No, but I can.
Sewlator KING. Just give one illustration, if you have it.
Mr. MANsow. For instance, the 1917 act contained this provision.

It provided that where property was acquired by a corporation in.
exchange for its cooperate stock that such property should not be
valued for invested capital purposes in excess oi the par value of
the stock exchanged therefor. It has been the consistent policy of
the bureau to disregard that limitation, to make a valuation of the
property, and to. value the property for invested capital purposes
without, regard to the par value of the stock exchange therefor.
Now the 1918 act permits the valuation of the property, and it is
being taken into the invested capital at its value regardless of the
value of the stock exchange therefor. It has been the consistent
policy to ignore that limitation of the 1917 act and treat the 1918 act
as operative for 1917 taxes.

Senator WADSWORTH. Why was not the 1917 act provision work-
able?

Mr. MANSON. Well, I do not know.
Mr. GRWo. I will take that up, Senator, the history of it, and

the explanation of it.
Mr. MANSON. Now, I have cited any number of cases in here where

it is done, and I do not think there is any question about it. The
bureau has never claimed that it was not their general policy.

Now, in respect to special assessment, the 1917 act with respect
to special assessment provided that special assessment might be
granted where invested capital could not be determined. As I
assume the members of the committee understand, special assessment
simply means that under certain conditions, instead of determining
the excess profits tax upon the basis of invested capital, that it shall
be determined by comparing the rates paid by other concerns in the
same industry. That limitation that the special assessment could only
be granted when invested capital could not be determined has not been
observed. The 1918 act provided that special assessment could be
granted when there was such an abnormality in the invested capital
or income as to impose a special hardship upon the taxpayer. And
under those conditions special assessment could be granted. And
the 1918 act has been uniformly treated as covering 1917 tax.

Senator WAnSWOnrTH. Was the provision in the 1918 act confined
strictly to returns to be made in that taxable year and the year after-
wards?

Mr. MANSON. Oh, I do not think that there is any question but
what the 1918 aict applies to 1915 taxes, unless made specifically

700442----13
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retroactive. That is a question that I do not think there is any dis-
pute about. Do you, Mr. Gregg?

Mr. GOxoo. No; I think that is perfectly clear.
Mr. MANSON. Yes.
Senator KING. What is involved in these special assessments up

to date?
Mr. MAsoN. Well, that is a big question. I do not know. I

know that in the refunds, in the large refunds exceeding a million
dollars, that 43 per cent of those refunds were due to either special
assessment or increase in invested capital, and the most of them
arose under the 1917 law, and arose out of the application of the
1918 law to the 1917 tax. About $73,000,000 out of $171,000,000
arose from those two sources. Special assessment of $39,686,000 and

,increases allowed on invested capital of $34,155,000 in cases involv-
ing $250,000 and over. I said a million dollars; I meant $250,000.

Senator Kixn. In addition to that, what is the fact as to whether
before settlement was had they made these credits base on the 1918
law? That is to say, were there credits allowed on the basis of
special assessment for which no refunds have been asked?

Mr. MANSON. Oh, I assume so. The figures I have just quoted
include abatements.

Senator WATSON. That is $171,000,000?
Mr. MANSON. Yes. Abatements over $250,000 made since June

7, 1921. If I am not mistaken.
Senator KiNG. Did you discover what claims were still pending

based upon special assessment demands?
Mr. MANSON. No, I do not know. I do know that up to the 30th

of April there were 13,000 cases pending. I am inform., -d by Mr.
Nash that that has been cut down in the last few months to about
6,000, is it?

Senator Kwo. Has been cut down 6,000 or to 6,000?
Mr. MANsSO. To about 6,000. There are about 6,000 cases pend-

ing now.
Senator KINo. I would like to ask Mr. Nash, if I may, whether

many settlements were made upon the basis of special assessment
being allowed before these refunds were taken up? Do I make
myself clear I

Mr. NASH. Well, if you refer to what has been done in the past
four years, we are making allowances on special assessments every
day. But we do not allow special assessment to everybody that asks
for it. Between 70 and 80 per cent of the claims made under spe-
cial assessment are rejected.

Senator KINo. It appears here that large sums have been allowed
as refunds for specisil assessment, or based upon special assessment.
What I am trying to get at is, were many claims settled upon which
special assessments were allowed?

Mr. NASH. Why, I imagine that there have been several thousand
cases settled in which special assessments were allowed.

Senator KINo. They claiming many millions of dollars?
Mr. NASH. Yes, because we are still receiving those cases at the

rate of about 200 or 250 a week. And they have come in a that rate
for the last four or five years.

Senator REED Of Pennsylvania. Is there not any end to that
process?
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Mr. NASIL Well, the statute of limitations.
Senator REED of Pennsylvania. When .will that run?
Mr. NASH. Well, the statute of limitations has been extended by

Congress from time to time, so that it is still possible, under some
conditions, to file claims for 1917 and 1918 taxes.

Senator KINo. Now?
Mr. NASH. Yes, sir.
Senator KING. So that everybody who settled in 1917 who has

not already filed application to reopen and for a refund may, under
these statutes which have extended the period, do so?

Mr. NASH. Under certain conditions, Senator. I think if he has
paid his tax within the last four years he still has the right to reopen.

Senator KING. Yes. Are there many cases unadjudicated, or many
that have not been settled?

Mr. NASH. Well, for 1917 we have just a trifle over 2,000 cases
that are now in process of adjustment. That is, of cases in the in-
come tax unit. That is not just for special assessment.

Senator KING. For 1917?
Mr. NASH. For 1917.
Senator KNG. Yes?
Mr. NASH. And 95 per cent of those are claims.
Senator REED of Pennsylvania. How long do you estimate the

1917 cases will be in the bureau? When do you figure you will be
cleared up for that year?

Mr. NASH. We will always have cases for 1917 while it is possible
to reopen under the statutes. However, our present program calls
for practically cleaning up 1917 by the end of this year.

Senator WATSON. Are there many of them being filed now for
1917?

Mr. NASH. Yes, sir; we have had 450 claims for 1917 filed in the
last three months.

The CTAIRMAN. When does the statute of limitations run to?
Mr. NASH. I think that under some conditions, under section 3228,

that it is possible to file claim on any 1917 tax in which the payment
has been made within the last four years.

The CHAIRMAN. Will that continue? Suppose there is a tax paid
next week, we will say, can they then open it up again within four
years of that. time?

Mr. NASH. As I understand the statute I think they can.
The CHAIRMAN. Well, we had better change it.
Senator KING. Let me see if I understand it. Do you mean if I

paid my tax next week that I have got four years within which to
reopen that?

Mr. NASH. Within which to file a claim for reopening; yes.
Senator KING. Regardless of the year for which I paid it? Sup-

posing I paid it for 1918?
Mr. NASH. That is irrespective of the year that it was assessed?
Senator KIN.. That it was levied.
Mr. NAsH. Yes.
Senator KING. If there has been a controversy between me and

the Government say over a 1917 or 1918 tax, and I pay it next
week, under protest or otherwise, I have got four years after next
week within which to reopen that case ?

Mr. NASH. That is my understanding.
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Senator RED of Pennsylvania. In January, 1930, you can claim
a refund on your 1917 t1ax.

Senator KING. We had better amend that.
Senator ERNST. That is wrong.
The CHAIRMAN. I thought that if a payment was made of this

year's tax that could be reopened four years hence, but I had no
idea that going back to 1917 it could be brought up to date and
then four years more.
. Senator KING. And then I suppose I would get interest at 6 per

cent if you allowed my claim, from 1917?
Mr. Gum. No, from the date of payment.
Senator Rvw of Pennsylvania. That makes a nice investment. I
Senator SHrommo. Mr. Nash, does the Government recognize

such a thing as an account stated? You know what I mean, do you
not, as a lawyer? Does the Government recognize such a proposi-
tion as an account stated, where the Government and the taxpayer
reach an agreement?

Mr. NAsH. Well, under section 1312 of the 1921 act, and section,
I think, 1006 of the 1024 act, the Treasury Department and the tax-
payer can reach an agreement and sign a contract closing the case.

Senator SuorTmDoE And it becomes, as we say, speaking gen-
erally, an account stated?

Mr. NAsH. Yes, sir.
Senator SHORTRIm. Well, does the Government still, or does the

taxpayer have the right to open the account stated for the purpose
of surcharging it I

Mr. NASH. The taxpayer has the right to reopen his case any time
within the statute of limitations provided he has not signed such
a contract.

Senator SHoRTWmGE. Of his own volition, without any showing
of fraud or misrepresentation, or mistake? Just open it, notwith-
standing it has become settled, or to repeat the word, an account
stated between the two parties?

Mr. Nsm. Yes, he can reopen his case at any time by submitting
what he supposes is evidence to show that it has not been properly
closed in the first instance.

Senator SHowrmn. Well, that means opening it for surcharg.
ing it?

Mr. NA=s. Yes, sir.
Senator WATSON. Even though he signed the contract?
Mr. NAsH. No, not if he signed the contract.
Senator WATson. If he signed it it is closed.
Senator SownmwoE. When citizens having a running account come

together and agree upon a balance they enter into an account stated.
That becomes a new contract, and can not be opened unless there is
a charge of fraud or mistake. I wanted to know whether the Gov-
ernwent could come in at any time and reopen it?

Mr. NAsH. The Government can reopen any case, or the taxpayer
can reopen it, unless it has been closed either under section 1312,
or section 1006 of the 1924 act. And we can open under those ec-
tions providing there is fraud. .

Senator SHowmono Yes. Now just a moment longer. Assuming
the facts to be as stated by Mr. Manon, assuming his interpretations
of the law to be correct, I understood him to say that you and the

I P1
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department made the act of 1918 retroactive and applicable to taxes
for the year 1917. As he stated it I can see no defense for that con-
duct. It seems to be palpable violation of the law. What is the ex-
planation, if there be anyI

Mr. GREGO. I was going to answer that and other criticisms as
soon as Mr. Manson has:completed his statement.

Senator SHORTi1zDoE. All right.
The CHAIRMAN. Are you through now, Mr. Manson?
Mr. MANSON. I would like to say, at the conclusion of my testi-

mony here that in connection with the Connelly and Larkin cases
this morning I had no purpose to withhold the fact that those cases
had been caught and to some extent corrected by the department.
It was clearly an oversight on my part, and I think that any mem-
ber of the investigating committee before whom I have been appear-
ing for over a year, will bear out the statement that I have always
tried to be absolutely accurate and to neither make an inaccurate
statement nor to withhold any material statements.
Senator WADSWORTH. Then, Mr. Manson, I assume that this re-

port of the select committee shall be considered to be amended in
that respect?

Mr. MANSON. Oh; I want it to be. Oh, certainly.
Senator ERNST. Has it not already been filed in the Senate?
Mr. MANSON. Well, I assume that we would have a right on the

committee print to amend that, but to attach an addenda to- it,
because I do not want any misconstruction of it.

Senator ERNST. Has it not already been filed in the Senate?
Mr. MANSON. I assume so. I do not want any statement of fact

to be misconstrued.
The CHAIRMAN. It was filed in the Senate. The only way it

could be done would be for the Senator from Michigan, or some
other Senator, and he is the proper one, I think, to simply prepare
the amendment to it and then offer it in the Senate as an amendment
to the Senate document, whatever number it is.

Senator JONES of New Mexico. I will state to Senator Wadsworth
that onr committee met as a whole, all five of us present, and we
considered how we should handle the making of our report, and
upon my suggestion these tentative reports were ".t be submitted to
the bureau officials for their examination and criticism in the same
way that all reports on cases had been submitted during th. proceed-
ings of the committee. We took every precaution against anything
slipping irr or being in inadvertently which was not in exact accord-
ance with the facts.

Senator Wwswom . I assume, of course, Senator, that you did.
It is just a great misfortune that this thing got in without the sub-
sequent information added to it.

Senator JONES of New Mexico. I think that it ought to be added
to it, but in extenuation it is stated in there, if I recall, that the
point which they were making was against the system which per.
mitted such things to occur. Now the fact that they were afterwards
caught and remedied does not at all ameliorate the situation which
permits such things to occur, and the point that was being made in
the report wf.s that thing rather than what was actually done in dis-
position of the individual case. And. to that extent the report is not
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unfair if it is taken as a whole, and bearing in mind the point which
was attempted to be substantiated by the discussion. But I agree that
it might create some wrong impression to leave it in that way.

Senator WADSWORmH. To leave the impression that the tax had
been settled on this basis.

Senator JONES of New Mexico. And I am quite willing that the
addenda should be made or corrected.

Mr. MANSON. I would like to have the correction made, because I
have tried to be very careful, in fact I was very careful, but there
is an immense mass of testimony to be considered. There are many
cases. This morning right here I got mixed up on two cases. I got
the facts in two cases mixed in my mind.

Senator WADSWORTH. May I ask Senator Jones: Did Mr. Gregg
make before your comittee that statement or its equivalent that he
made this morning in describing the apparently very carefully
checked-up system for securing accurate and dependable valuations
on oilI
. Senator JONES of New Mexico. He made the statement this morn-
ing, I think, that he had recently put into operation some such sys-
tem. I never knew about that before. At the time of our investiga-
tion of this subject it did not appear that there was any such system.

Senator WADSWORTH. May I ask Mr. Gregg a question I Do you
recall the statement? Mr. Gregg, have I identified the statement in
your mind?

Mr. GRoo. Yes.
Senator WADSWORTH. You described the country being divided

geographically.
Mr. Gzwoo. Yes.
Senator WADSWORTH. And engineers assigned to work in making

valuations in the different sections, and those engineers were selected
because they had personal experience in those sections.

Mr. GREGO. Yes.
Senator WADSWORTH. And so foith and so forth. How long has

that system of making valuations been in effect?
Mr. Gnuoo. I do not know, Senator Wadsworth, except this, that

when this situation was called to our attention by the investigating
committee and we inquired of the oil and gas section the system was
in effect which I described this morning at that time.

Senator WADSWORTH. How long ago did they make the inquiry ?
Mr. GREGG. I should say that that was when this matter was

brought up in committee, probably six or nine months ago.
Senator VADSWORTH. Of course, I know perfectly well that there

are questions of opinion in this report, and I am not competent,
and I do not feel willing now to argue the question with members
of the committee. But in view of that statement that Mr. Gregg
made this morning, and which he now says describes the situation
which he says has at least existed for nine months, it seems to me,
that this sentence contained on the top of page 96 is a little harsh.
I sin wondering if the committee as a whole really wants to have it
understood that they stand for it: "Oil valuations are so loosely
made that they can not be said to be upon any consistent basis."

Senator JoxEs of New Mexico. Well, I am inclined to think
that that is true yet. I do not know that I care to go into it now
because it is rather technical.

! I
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Senator WADSWORTH. Well, I would not want a lengthy discus.
sion. What I do say there, Senator Jones, is that that is an all!

inclusive phrase. It gives the impression that all oil valuation is
so loosely drawn.

Senator JonEs of New Mexico. I think that is'true, because here
is the trouble. These valuations now are made upon the analytical
basis, and the question about the assessment factor in figuring that
thing up is just simply one which is not uniform, and it can be
said, I think that there is no system which brings about accuracy
and uniformity in those valuations. I think that that can be said
now.

The CHAIRMAN. And it is a human impossibility to do it. Mr.
Gregg, will you proceed.

STATEMENT OF A. W. GRFG--Continued

Mr. GnEGo. On the matters that have been taken up to-day by
Mr. Manson it seems to me that there are three points to discuss.
On depletion I do not think it is necessay to go into the specific
cases that were mentioned as to what has been done in the past.
They were answered in part at the time, and it does not seem neces-
sary or advisable to discuss them further.

On the matter of future legislation I reco'niVe, as Mr. Manson
does, the difficulty involved in these analytical appraisals. I think
everyone realizes and appreciates that. It comes down in the last
analysis to a matter of judgment. The law requires that the judg-
ment be exercised by some one. In the past I think it has been ex-
ercised certainly honestly and intelligently in the decisions of the
cases. If something can be done, however, to relieve the department
of the necessity of making those valuations it will certainly be a great
step in advance.

Senator WATSON. Well, what could be done?
Mr. GRGoo. That is what I was coming to. It has been suggested

that depletion could be computed on a basis of a percentage of the
net income from the operation of the property, computed- without
any allowance for depletion. That would relieve the department
of a great many difficulties if it were possible.

The objections that occur to me to such a system are these: In
the first place, in your solid minerals, you would very clearly have
a different rate for each mineral. The soundness of the proposal
would depend on the rate used. I do not think that we have now
sufficient data to arrive at a proper rate. I tried at Senator Jones's
request to get the data, and I got some with reference to oil and
gas, which is not satisfactory, but I was not able in the time I had
to get any with reference to solid minerals, particularly of the dif-
ferent types of solid minerals on which depletion is allowed.

Even if you have sufficient data to arrive at a proper rate, looking
at the industry as a whole, it should be realized that that rate even
.in a single industry which is proper to apply to one deposit in one
part of the country will be absolutely improper as applied to an-
other deposit even of the same material in another part of the
country where the expense of mining, the expense of production,
the grade of the ore, may vary materially. The whole question
comes down, if you have sufficient data to get a proper rate, as to
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how far .'Congress would be willing to go in the interest of sim.
plicity as against the exact logic of the question.The CHAIRMAN. I do not see that there is any argument here as to
the same mineral mined in different sections of the country. If we
impose a tax upon the working* income that can not be used as a
basis of claiming that they are discriminated against in the different
kections of the country. For instance, gold mining in California
and gold mining in Utah and gold mining in any part of the coun-
try, without any tax at all perhaps would be different as to the cost
of the actual work done or required to mine a dollar's worth of ore.
That applies to the section of the country in which the man has
made his investment, and he is trying there to develop a mine that
will pay him in that section of the country. I think there is a great
difference between metal mining and oil mining. Oil mining under
this plan would be only for a life of four or five years, whereas
metal mining, where you would ever get any tax from it that would
amount to anything, runs for years and years and years. So there
would be that difference, you know, applying to the two classes of
production.

Senator RE ii of Pennsylvania. Well, now, Senator, just take that
very illustration. You take copper mining, with which you are
familiar. At the Utah Copper Mining Co. out near Salt Lake City
the conditions are -diametrically different from what they are in theLake Superior mines, where the deposit is known with great exact-
ness, and some Of them are within a year of exhaustion.

The CHAIRMAN. Yes; that would apply even though there were
no tax imposed at all. That is a condition that is existing here as
to the life of the ore body.

Senator RnED of Pennsylvania. I know; but you can not fairly
use the same rate of depletion between those two companies.

The CHAIRMAN. There is no depletion on this program. The
question of depletion is entirely wiped out.

Senator Soxnos0r . Well, what would be the basis then I
The CuwimAN. That is for us to determine.
Senator Kixuo A percentage of the iOrofits.
The CHAIRMAN. A percentage of the net working income.
Senator KIwo. And profits.
The CHAIRMAN. Yes. And if they live fifty years they pay a tax

for fifty years. If they live for one year, why they only pay the
tax for one year, or two years, or whatever length of time they are
operating.

Senator SHORTIDGE:. Well, is the tax on the net income?'
The CHAIRMAN. Yes, the working income; that is, the actual

money that they receive for the copper or the iron or the silver or
the lead that is actually produced, the value of it.

Senator WADsworm. Gross or net?
The CHAIRMAN. The net.
Senator SHoRTw E. No matter what it cost to produce it?
The CHAIRMAN. The reason I should suggest the net is because

there are some of the mines that smelt their own ore. Most of the
mines, however, produce their metals and they shp the ore to the
smelters for the refining. But it is what that miner gets for his
profit, the amount of income that he receives, and the tax would
be imposed upon that.



AVENUE. ACT OF 1M 9

Senator SuORTwmic. Well, Mr. Chairman, gold is always of the
same value, but the cost of producing an ounce of gold may vary
extremely in different sections.

The CHAIRMAN. Well, it would not matter whether it was of the
same value or not. You can produce gold perhaps cheaper in Cali-
fornia than we can in Utah, but we can produce silver cheaper than
you can.

Senator SHOnTRmDGE. Yes.
The CHAIRMAN. So it is a matter of what you actually get in

dollars and cents for your product, whether it is silver or whether
it is gold or whether it is copper, lead, or whatever it may be.

Senator RurD of Pennsylvania. In other words, you take account
of depletion by giving them a lower income tax rate 

The CHAIRMAN. That is exactly it, and the only trouble in my
mind about it is the oil industry itself, whether we would not have
to make a different rate upon that than you would upon the metals
produced because of the fact that the life, we know, is not the same
length of time as the life of metal mining. I

Now if you are through with that I would like to ask you in this
connection whether you had given any study as to doing away with
depletion entirely and imposing a small tax upon the gro~s produc-
tion, and that could apply to oil or metals, and there would be no
discrimination at all, and if they produce more jn any one year
they pay more. If they produce less they pay less.
. Senator Jorm* of New Mexico. Mr. Chairman, I think that would

work a great inj twice, and I am very frank to say that any plan
which has occurred to me will not result in exact justice. But it
does seem to me that the plan which we have now is subject to
innumerable objections, and that we must find some other plan, and
I think we can find a plan which will be subject to fewer objects
than the plan that is in the law now. We have got to figure this
out on that theory, that we are not going to meet every objection.

The CHAIRMAN. Of course not.
Senator JoNfs of New Mexico. Now Mr. Gregg has said that he

has been unable to arrive at a proper baas. Wat he means by a
proper basis I do not quite understand. Or what particular facts
he is seeking in order to get a proper basis I do not know. But
clearly we are now supposed to give depletion based upon valuation
of the property and various other things. Now it is true that any
definite basis for deduction may be subject to criticism, but I think
that we can reach a basis which is- less subject to criticism than
what we have in the law now.

Senator Rrw of Pennsylvania. Just because of that thought and
I confess that I have it as you have expressed it, I would like to
ask Mr. Gregg the same question that I asked Mr. Manson this
morning. Suppose, Mr. Gregg, that you were the whole Congress
of the United States, how would you handle this troublesome question
of depletion?

Mr. GiEOG. I do not know, Senator Reed. We have been think-
ing of it to my knowledge since 1922, trying to work out some plan.
We thought then of the possibility of allowing arbitrarily a given
percentage of the net profits from the operation of the mine or
well as depletion. At that time we were all impressed with the in-
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equities of the situation, that that would result in grouping an
entire industry at least under one head, giving each individual tax-
payer within that group a rate of depletion based upon the average
of the group, although it might bear no relation whatever to his
own peculiar position. That objection still exists, of course. But
if your rate gets low enough, in the interest of simplicity you can
afford to be arbitrary and adopt a fixed rate admitting its arbitra-
riness and the inequalities which will result in individual cases
from it.. Senator Joxws of New Mexico. Now, we have this situation with
respect to the oil industry. We have the large companies which
try to keep up their replacement through charges to expense of
operation, and deduct that from their net income. That is being
done now, as I understand it, in a large percentage of the cases.
But there is a large number of other concerns starting in to the,
business which have no net income from any source from which they
can deduct: the expense of exploration. Now it seems to me that
there should be a uniform provision put in there so that those
concerns shall be put upon the same basis, and the company which
charges exploration to expense takes no hazard to that expense in
carrying on its operation, and is not entitled to the same discovery
value, we will call it, or depletion value on account of discovery
that the other concern is.

The CHATRMAN. Well, Senator Jones, that happens to-day. You
or I go out onto the range now and wildcat and we spend our money;
no one gets any credit for that; and why should they? That is
an investment tit the man makes. That is what you or I do; we
are going to bet that we are going to get some oil here. But if
we do find it then it is exactly the same as the metal mine, and we
have got to keep up that exploration, or else we! would not havean rofit. . .Senator Jo4s of New Mexico. I understand that, Senator. I am

not warring against that thought at all, but if a large percentage of
the concerns use capital in the development process then it seems
to me that all concerns ought to charge these development operations
to capital account and not reduce their net income from other sources
by reason of that.

Senator R=D of Pennsylvania. In other words, they ought to be
compelled to form their accounts on the same basis.

Senator JoNEs of New Mexico. That is the idea.
Senator REED of Pennsylvania. One man should not put his drill-

ing expense into capital account and the other charge it off to ex-
pense for 'the purpose of taxation.

Senator JoNE9 of New Mexico. Yes.
Senator REw of Pennsylvania. Whatever he may do on his books.
Senator JoNEs of New Mexico. Yes, whatever he may do on his

books for the company's statements and so on, that is one thing,
but I think for taxation purposes they ought to all be put on the
same basis.

The CmAnMAN. I think they are on the same basis to-day.
Senator JoNi~s of New Mexico. No, Senator.
The CHAIRMAn. If a man goes out and wildcats and does not

get anything, why he is not taxed. He is on that same basis. And
everyone -
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Senator' KINo. Excuse me, I do not think you got the point of
Senator Jones. Let me give two illustrations. I go out and spend
a million dollars in wildcatting and do not get a thing, and then
finally get a well. I am not permitted to charge off or to get credit,
rather, as a deduction when I get profits the million dollars that I
lost in wildcatting. Suppose that you are the president of a going
concern, and you have a large number of wells which yield a con-
siderable profit each year. During the same time that I am wild-
catting your company wildcats to the extent of a million dollars.
You charge that million dollars against your income before you pay
taxes. Your company gets an advantage over me of a million
dollars.

Senator REED of Pennsylvania. That is true of every taxpayer
that suffers a loss in one year, he can not get any benefit from an-
other year.

Senator JONES of New Mexico. If I may just finish there. I
think if we were to require that so far as this question of taxation
is concerned that all the expense of prospecting and development
of properties should be charged to capital account, and then give
them a percentage of their net outgo as a reduction against their
taxes, that we would be doing about as near justice as can be done.

Senator KiNO. I think it would be better to allow neither of them,
and then make your tax light.

The CHAIRMAN. See where that would lead you to. You are tak-
ing out here more than you are expending, and you are adding here
to the capital, and perhaps you are going to get something and per-.
haps you will not, and where will your capital be I

Senator JoNEs of New Mexico. It is only added to capital for
taxation purposes, Senator.

Senator RP ", of Pennsylvania. Iet me illustrate how that will
work. I am told by Smith, the president of the Midcontinent Asso-
ciatinn, that they have spent $800,000,000 this year, 1925, for new
drilling and for operating expenses in keeping up their production,
their exploration. That the oil production to-day is the same as it
was a year ago to-day from that origin. So that that can be con-
sidered as having been spent for the purpose of keeping the pro
duction level.

Senator JONES of New Mexico. A replacement fund.
Senator REED of Pennsylvania. Yes. And yet the total value of

all the oil that has been taken out of that district this year he says
is less than that $800,000,000.

The CHAIRMAN. I do not see how it could be otherwise.
Senator KINO. I do not see how they spent $800,000,000 there.
Senator REID of Pennsylvania. I do not know about the figures,

but he told me that at lunch time. So the industry can truthfully
say that it has not made a cent on all its business of last year.

The CHAIRMAN. Well, you take the whole California field, if you
want to, and I think there has been more money spent in southern
California for the finding of new wells, almost, than there has been
produced.

Senator SioRTrTDoE. I will not admit that statement. I do not
want that to. go undenied.

Senator JONES of New Mexico. I want to make another suggestion
in connection with that point. Unquestionably there are concerns
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which have spent the larger part of that $800,000,000 which have
had income in excess of their share of the $800,000,000, and to that
extent they have saved paying any taxes on that amount. And so
where it has been deducted from net income as an expense or as a
replacement cost, or whatever you may call it, then as to that con-
cerit, why the situation is entirely different from the concern which
has used capital in this development.

Senator Row, of Pennsylvaiia. I think for the purpose of tax
accounting every oil company that has an income has tried to charge
off its drilling expenses as a deduction.

Scator JoNEs of Now Mexico. Yes.
Senator REED of Pennsylvania. They have all done it.
Senator JoNzs of New Mexico. Now if they have done so it is

just like a merchant who spends so much money in buying new goods.
The ClIAIRMAN. Oh, no.
Senator JONEs of New Mexico. And deducting that amount from

his income in order to show his net income after the goods on the
shelf have been replaced.

The CHAMMAN. Oh, I can not see that, Senator.
Senator REE of Pennsylvania. Now, Mr. Gregg, I brought that

up merely to illustrate what seems to me an insuperable difficulty in
the calculation of percentages. Having said what I repeated, this
Midcontinent representative then went on to say that the lowest
possible percentage which could be arbitrarily set for their deple-
tion would be 25 per cent of their gross income from oil and that
anything less than that would not begin to compensate them for the
disappearing capital in an oil well. _

The CIAIRMAN. Well, that would be too much for a mine. You
would not want that in copper.

Senator R=D of Pennsylvania. Suppose you fixed that with their
curves and charts in view, and they seem to make a good argument,
if you apply the same rule to bituminous-coal mining not a single
company in the United States will show any profit.

The CnAMAN. That is why I sa there is the difference between
the oil and the mineral.

Senator REED of Pennsylvania. So if we are going to ask an
arbitrary percentage it has got to be a different percentage for dif-
ferent industries.

Senator JoNEs of New Mexico. And should it not be based on net
income rather than gross income?

Senator REED of Pennsylvania. No.
The CHAIRMAN. Well, on the gross income, if you have that

there are hundreds of mines that work year in and year out and
produce, but never make expenses. I know mines that are working
to-day that are producing, but they have to make assessments every
few months in order to go on. -

Senator REoD of Pennsylvania. Well, then, it is an academic
question for them. They do not care what we do, because they haveneither gross nor net.

The CHAIRMAN. Well, they have a gross.
Senator REPD of Pennsylvania. They have neither gross nor net

to pay any tax on.
T he CHAIRMAN. They have a gross income.
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Senator REEDof Pennsylvania. Wo do not tax their gross income.
The CHARMAN. I thought you said the gross deduction.
Senator REED of Pennsylvania. No; we deduct depletion based on

gross income.
The *HAIIAN. Oh, we want depletion done away with entirely.

If you are going to keep depletion in this thing leave it the way it
is with a few changes, but my idea is to do away with the questionof depletion entirely and never have it thought of.

Senator JoNas of New Mexico. I was going to suggest this, that
in lieu of discovery depletion, and so on, that we allow a certain
percentage of their net income to be deducted from it.

Mr. Gnmao. That is what I understand Senator Reed was dis-
cussing.

Senator Rum of Pennsylvania. That is tantamount to the samething..
The CHAIRMAN. Well, the net income, there is something in that.
Senator Rmw of Pennsylvania. It comes down to the same thing

in the end exactly, whether you allow an arbitrary percentage of
deduction of net income, or whether you arbitrarily reduce the tax
rate which is based on the net income. Giving 20 per cent credit
on your net income for depletion is the same as reducing the tax 20
per cent. Now, suppose you try that, you get into hot water, be-
cause you take the iron-mining companies-

The CHAIRMAN. You mean the net?
Senator REED of Pennsylvania. Yes. Just take two instances.

An iron ore mining company that mines its ore and sells it. You are
going to tax them at the reduced rate of 10 per cent of their net
income. Suppose they go on and smelt that ore and furnish the
finished product, will you then tax them 10 per cent of their net?

The CHAIRMAN. That is a different proposition.
Senator REw of Pennsylvania. No; because you spoke a little

while ago about taxing them on their output in its finished form,
and the result is you will give the Steel Corporation 10 per cent
rate and one of its competitors will pay 18 per cent.

The CHAIRMAN. No; that was an entirely different proposition
that I spoke of.

Senator SiMnoNs. What is your proposition, Senator I
The CHAIRMAN. Well, there are two propositions. That you im-

pose a tax of whatever percentage we agree on the operating -
come derived from a mine, whether it be a well or whether it be
copper, or whatever it is. You take the operating income derived
or the net income to that mine, and you then do not have to hive
anything to do with depletion. It is the production that counts.
That is all there is to it. Now the only trouble with that is between
the oil and the metal mine. fhat is the trouble there, because the
metal mining will run on for years, and the oil, of course, depletes
itself within four or five years. Therefore it seems to me that we
would have to divide that, and then take charge of the oil here on
a percentage of depletion or a certain percentage to cover depletion.
If it was an average of five years it would be 20 per cent. If it was
an average of four years it would be 25 per cent, as you stated. And
we would get away with the question of depletion entirely. I do not
know how else we can do it.
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Senator Joxws of New Mexico. I think we can get away from this
question of depletion by substituting for it-

Senator REFo of Pennsylvania. I want to find out what the
bureau has worked out in its studies. They have been trying to
substitute something for it too. They are, thinking along 'the lines
that you and I are, Senator Jones, and I want to find out what
position they have come to.

Mr. GREGo. That is what I said; we started on the percentage
plan, and for the reasons which I stated to you, finally gave it up.
Those reasons may not be insurmountable.

The CHAIMAN. The percentage plan on what basis?
Mr. Gmnoo. Taxing the concerns on their net income without any

deduction for depletion except an arbitrary percentage, 10, 20, 25
per cent of that net income computed without depletion.

The CHAIMMAN. Well, there would be trouble there, but why do
you not go simply on net income? It would be a lower rate, but
why go beyond that? Then if the Utah copper runs for 50 or 60
years why they have got to pay the tax for 50 or 60 years.

Senator JONES of New Mexico. By the way, I think I should call
the attention of the committee to the fact that Senator Curtis made
a request specially that he be heard when we discussed this letter.

The CHAIMMAN. Well, when are we going to decide the question?
I kpow what his amendment is.

Mr. Gimou. Shall I go ahead with the other matters then?
The CHAIRMAN. Yes.
Mr. GREoo. The next matter that was taken up by Mr. Manson

was the matter of compromises. He stated in answer to Senator
Red's question-and the report states emphatically-that in his
opinion the policy of the department in compromising for les
than the full amount which it could collect by' enforcing its full
legal right was illegal.

Since there have been a great many compromises for amounts,
in a great many cases, substantially less than the amount which
could be collecteW by the enforcement of our full le#al rights, I
want to refer as authority for our action to an opinion of the
Attorney General contained in 17 Opinions Attorney General, p.
213, the last paragraph, where, by the way, this very question was
submitted by the department to the Attorney General-his is in
.1881-and the Attorney General held, I am quoting from his
opinion:

I have therefore to advise you that while in considering any compromise
muomitted to your, department you are not at liberty to act from motives
merely, of compassion or charity, you are at liberty until Congress sees fit
to limit your authority, to consider not only the pecuniary interests of the
Treasury, but also general considerations of Justice, equity, and of public
policy.

The opinion discusses the whole thing at some lengh, and I will
not take the trouble of reading it, but that is ample legal authority
for the action of the department.

The CHAIMMAN. Put in whatever you want at this point.
Mr. GREGG. Well, I put in that citation and the reference to the

opinion, which I think is sufficient.
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Senator SimMONs. There is no statute, is there, defining the

rights of the department with reference to composing these differ-
ences with taxpayers?

Mr. Gn ao. It merely gives us the right to compromise taxes,
Senator, and this opinion which I have just quoted from says that
we are at liberty to take into consideration in arriving at the
amount of compromise considerations other than the one of what
is the greatest amount we can collect by the enforcement of our full
legal rights. 0

Senator SIMMoNs. Well, of course, if you are required to collect
the full amount you are entitled to collect under the law there would
not be any compromise about it.

The CHAIRMAN. Well, could you state why this particular case
referred to by Mr. Manson was agreed to and the amount was so
much less than they could have paid I

Mr. GREGO. Yes; in that case I doubt if we could have collected
the full amount, but the collection of the greatest amount which
we could have collected by the enforcement of our whole legal rights
would have forced this taxpayer, the Atlantic Gulf & West Indies
Steamship Co., out of existence. We compromise it, therefore, for
the greatest amount which in our opinion the company could pay
without dissolution. That was the policy which was in effect and
the policy which had been authorized in 1881 by an opinion of the
Attorney General. The present policy of the department is to
compromise only for the maximum amount which can be collected
by the enforcement of the Government's legal rights.

The only solutions of the problem, it seems to me, are these. The
continuation of the present policy of the department, which is a
very harsh one in many instances. It is a drastic step to force a
going business into dissolution or bankruptcy to collect taxes on
income which it has received some four or five years previously.
That policy, however, could be continued.

Congress on the other hand can write into the statute the old
policy which was authorized, by this Attorney General's opinion.

tOr Congress can authorize the Government to enter into a :com-
position. I do not think that entirely meets the situation, be.
cause in many instances the creditors are unwilling to enter into a
com position, but are willing to take securities of the new company
in the hopes that they may pay out and they may collect the 'full
amount of the claim. Or Congress can authorize the department,
in case the taxpayer is a corporation, to take securities in the re-
orgabization for the full amount of the claim, and more or less
bet on the corporation pulling through and the collection of the
full amount. Of course, if the Government were any other creditor
it would do the last thing that I stated, take securities in the new
company in the hopes that the company would pay out and collect
the amount in full. Those are the only solutions of the problem.
It seems to me that the last is probably the preferable one, although
it will force the* department into practically every reorganization,
and will necessitate our taking securities, watching them, and dis-
posing of them at the most favorable time.

The CUAIRMAN. The first loss will be the best one.
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Senator SIMmoNS. Do I understand you to say that under the
present law it does not abate the amount of indebtedness which it
could collect, but it does make arrangements by which the tax-
payer is given time upon his furnishing security?

Mr. Gmoo. At the present time we will not compromise for an
amount less than the amount which in our opinion we could collect
by throwing the taxpayer into bankruptcy or forcing him out of
business. We do give extensions of time for payment in the hopes
that the extension of time will enable the taxpayer to pull out to
such an extent that he can meet the payment when it comes due.
We have authority to give extensions only for a period of 18 months.

Senator JoNES of New Mexico. I want to express my view that
there is much of merit in Mr. Gregg's suggestion about the Govern-
ment being permitted to take an interest in the business for a time.
Now the case which has been mentioned more frequently perhaps
than any other showing the hardship,1 is the case of the Flagler
estate, where a large portion of his estate was tied-up in the stock
pf one railroad. The tax was high, and if you had been willing
to step in there and forced collection of that money it would cause
a great loss to the estate. Now in such case as that why not let
it be figured out what the share of the tax amounts to with respect
to the balance of the estate, and take stock in that railroad to that
extent? Now I just mention that as an illustration of the general
principle that Mr. Gregg has referred to.The CHAIRMAN. You would want it only as a privilege?

Senator JoiFs of New. Mexico. Yes, r would not want it as an
enforcible thing at all.

The CHAMMAN. There is only one railroad in a thousand that I
would want the Government to go into.

Senator Jo Es of New Mexico. Now, there is another taxpayer
who has an office building, or who has the major part of his assets
in an office building. Now, why force the sale of that office building?
Why not let the Government take a share in it, and let the Govern-
ment dispose of it in time to an advantage?

The CHAIRMAN. That owner .of an office building would not have
sy right to defraud the Government-
. Senator Jozs of New Mexico !(interposing). I am not speaking.
of cases of fraud, Senator.
,The'CHAIRMAN. But there would be a back tax here, and if there

is a back tax here, it might be fraud.
Mr. GR=io. No, sir.
Senator Km. Mr. Chairman, I think the only way-while we are

exjpres.ing our opinions--is to collect the tax.
:in.AtWO WADSWORTH. I want to ask some questions of Mr. Gregg

^u that point, if I may.
Senator KING. I will not interfere.
Senator WADSWORTH. This last situation is the one that we must

regard as the most favorable. If the Government took stock in a
a corporation under the circumstances described by you it would
necessarily have to be represented on the board of directors, would
it not, to protect its own interests I

Mr. GREiGo. I suppose, to protect its own interest, it would have to
have some say in the affairs of the corporation.

S206



REVENUE AOT OF 1920

Senator WADSWORTH. In the affairs and management of the cor-
porationI

Mr. GREGo. Probably.
Senator WADSWORTH. How many thousand businesses would the

United States Government be in in the next 10 yearsI
Mr. GRo. These difficult cases-these tremendously difficult ones

do not arise as frequently as you might think.
Senator WADSWORTH. I say thousands. That is comparative.

How many businesses in the next two or three years, would arise,
in the ordinary circumstances, where it would turn out-and I ask
for information-that the Government would have to take a majority
of the securitiesI

Mr. Gmoo. That is possible, but not probable.
Senator WADSWORTH. There will be some?
Mr. GR o. The question is what to do with these difficult cases

where the Government can collect the full amount of the tax but
where such collection would force out of business a big industry. I
can give you one illustration. It is pending now. It is the case of a
big concern in New England. It owes us about a million and a half
in taxes--

Senator WADSWORTH (interposing). For what year?
Mr. GREGG. For the years 1917, 1918, and 1919.
Senator WADSWORM. The bad years.
Mr. GREG. The bad years. And since then the company has lost

all of its profits. It is in receivership now. The bankers, to pro-
tect their investments in the concern, are willing to advance about a
million more to see if they can not put the company on its feet. Of
course, they are not going to advance that whei our Government has
the priority lien on the assets of the company., Now, we can prob-
ably collect all of that tax by throwing the company out of business,
andtaking all of the assets, and throwing out of employment about
7,000 people in that little town in N~w England. That is an awfully
hard thing, of course, to do.

Senator WAswoRTH. I know.
Mr. Gmoo. Now, on the other hand, it does not seem right that

we should take $300,000 or $400,000 for the amount of tax due, and
then let the company run along with a probability that the other
creditors'will receive 100 cents on the dollar.

Senator REED of Pennsylvania. Mr. Gregg, it is a matter of in-
difference to the Government whether the interests in this concern
are owned by the present owners, or by the owners who buy it at a
foreclosure sale is it not I

Mr. GREGG. es, sir.
Senator REE of Pennsylvania. So if you did not buy it at the

foreclosure sale, some one else would have to buy it and operate it?
Mr. Gm(o. In this particular case it would be broken up into lots.

It could not be sold as an industry, I think. It is one of the
biggest tv.anufacturers of high grade writing paper in the United
States.

Senator REED of Pennsylvania. Of course, if it was broken up and
the industry destroyed, I can see the force of your argument.

Mr. GReGo. Yes, sir.
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. Senator Rm of Pennsylvania. But :1 can not see that it mattered
to the Government whether the fraudulent directors like in the At-
lantic Gulf case, whether they continued to operate it, or somebody

,else;, operated it, who boughS it at sheriff a saili.
Mr. Gizoo. In that case I do, not know. wsat would have been the

effect-of'a forced sale. But the properties. would have been sold.
Senator WADSvWoRT. Is there. any way that, the Government

could secure to itself a payment of the balance of the taxes, except
by this method I

Mr. Gmwo. I should say in a majority of the cases, if we entered
imto a reorganization at all, we should take only bonds. You see,
we are a preferred creditor and could demand bonds, rather 'than
stock. The holding of bonds would not draw us into the internal
management of the corporation.

Senator RmD .of Pennsylvania. You would not get any better lien
if you took bonds instead of extending your tax lien?

GaMr. oo. No, sir.
Senator WADSWORTH. You might get interest in the meantime,
Mr. ,Gwoo. An 18 months' extension- is. not sufficient, If we take

rank with the parties who are going to advance the capital, there
is more chance of their advancing the capital than if we precede
them. It is a difficult problem. 

Senator REED of Pennsylvania. We are getting pretty near to
thb enO ofthe he rmng,_and I want to ask you about the other ques-
tion of the'extension of time in which these claims can be litigated.
It seems to me preposterous that these liens can be extended-

Senator -KiNG (interposing). Four. thousand have been filed in
the last month, Iheap.

Senator RiED of' Pennsylvania, .rou.mean 400?
Senator KwNG. Four thousand, I am advised.. What is the num-

ber,. Mr. Nash I
Mr. Nsu. Four th.usa d,..pls
Senator R1 w of Pennsylvania. Now, Or Gregg, what have you

to suggest in reference to that? I
Mr, Guoo. We have made,, I think, in this bill the biggest step

forward that ,hasever been taken in that direction., This bill pro-
vides for complete administrative machinery for the determination
of the amount of the deficiency., iAnd it'provides for' exclusive ma-
chinery._ In. other words, the tranmactiob starts, and the Controversy
starts when the commissioner.seuds a 60-day letter notifying the tax-
payer of the deficiency. The proceeding can then go to theBoard of
Tax Appeals, and from there to the circut court, .and in particular
cases, to the Supreme Court. After that controversy neither the
commissioner nor the taxpayer can reopen that case; 'both of them
have to' present all of their contentions and claims in that proceed-
ing, and whatever they fail to bring out in that proceeding, or what-
ever point they fail to raise there,, are',thereafter barred-both for
the taxpayer and the Government. That, I think, cures the situi-
tion as to the future; at least, it is a big' step forward.

Now, as to the past, I do not think wp can take any action which
will shut off any claims which ar nQw legal.,

Senator KiNG. Do you mean to say that the statute of limitations
would be controlled by the legislative branch bf the Government and

II I
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restrict a right which has been given, or rather a right to assert a
claimI

Mr. GREoo. Well, this restricts it as to all future claims. except
claims now pending. It occurred to me the Congress would not
desire to pass a statute now which would bar claims now pending
on which the commissioner has not acted and which at the present
time could be legally acted upon.

Senator WADSWORTH. Could we not shorten the four.year period?
Senator KNG. That is what I mean.
Mr. GRwo. That four-year period corresponds with the Govern-

ment's four-year period. The four years is the least we can do with
it until we are more current than we are now.

The CHAIRMAN. You could not shorten cases now, and how are
you going to shorten the retroactive provision? You can not do it.

Senator REEw of Pennsylvania. In other words, the Government
takes four years to get around to it. •

Senator WADSWORTH. We had that explained to us in one of the
earlier sessions.

Senator RnD of Pennsylvania. Yes, sir.
Mr. Gzwao. I will take up about two minutes to answer these last

criticisms of Mr. Manson as to applying retroactively to 1917 the
provisions of the 1918 act. It is a very important question, but I
will deal with it briefly.

When the 1917 act was passed I was told-I was not with the de-
partment at that time--that it was rewritten in a great rush. I
think Mr. McCoy and Mr. Beaman know much more than I do
about that. It was recognized that it was very imperfect, and more
or less strong.arm methods were going to have to be used to make
it workable.

I would like to read in that connection a part of the report which
Mr. Roper,'then Commissioner of Internal Revenue, made at that
time to the Secretary of the Treasury, dealing with these regulations
criticized by Mr. Manson. It is on page 9 ofthe report of the Com-
missioner of Internal Revenue to the Secretary of the Treasury for
that year, wder the general heading "Income and Excess Profits."
This report was rendered almost immediately after the passage of
that act [reading]:

Despite grave apprehension tha the law could not be. interpreted in a way
that would admit of orderly and effective administration And the expressed
views of many citizens that immediate amendments of the law should be
sought from Congress before attempting to administer it, the department pro-
ceeded with the analysis of the law in the confidence that the congressional
Intent and purpose could be interpreted and put Into effect without further
legislative action and without serious detriment to industry and business.

I will put it all in the record, but will not burden the committee
with it. It described the bringing together of a group of experts
to work on this matter, to work out the regulations.

The CHAIRMAN. That may go in.
(The matter referred to is printed in full as follows:)
The vital effect the enforcement of the law would have upon the economic

activities of the country made it highly desirable to analyze and interpret
the law in the light of all available information regarding business and indus-
trial conditions and practices. The Secretary of the Treasury, therefore, se-
lected to assist the Commissioner of Internal Revenue a group of prominent



210 IWVENUE AOT O 1928

business and professional men, whose training and experience seemed espe-
cially to qualify them for the task. This group was designated as "excess-
profits tax advisors." It included men possessing extensive knowledge and
experience in agriculture, manufacturing, trading, finance, accountancy, leg-
islation, political economy, and sociology. These advisers were not only spe-
elalists In one or more of these -fields but were keenly appreciative of the
administrative responsibilities resting upon the bureau, and possessed much
knowledge of business and industrial conditions in their respective sections
of the country. They brought to the department a composite experience and
breadth of view that proved of inestimable value In the study of the Intricate
law which the bureau was called upon to administer. The Solicitor of Inter-
nal Revenue and members of the bureau's legal staff and the administrative
officers of the bureau were closely coordinated with the excess-profits tax ad-
visors in their work. .

Thb appointment of the excess-profits tax advisers had the Immediate effect
of inspiring confidence In the purpose of the department to administer the
law with due regard for established business practices and with proper con-
sideration of the effect the large rates of tax would have upon business activi-
ties. The tide of general criticism that had arisen against the law was
stemmed, and the bureau began to receive innumerable expressions of confi-
dence and offers of cooperation and assistance from accountants, lawyers,
bankers, and business men throughout the country.

Mr. GnEGo. Then here is the last paragraph [reading]:
Information, advice, and suggestions were sought from taxpayers through

all known channels. Hearings were conducted for the oral discussion of the
law and the concrete cases to which it would have to be applied. After
months of thorough and painstaking deliberation regulations were issued
interpreting the principal features of the excess-profits tax provisions and
establishing the administrative procedure with reference to them. These
regulations and the subsequent Treasury decisions and bureau rulings have
been accepted generally as fair interpretations of the purpose and intent of
the law.

That was the difficulty with which we were faced after the passage
of this law.

Article 63 of the law which deals with the raid-in surplus, and
the article dealing with special assessment were both written in
after that type of consideration. I do not know of my own knowl-
edge-but I -checked it with Doctor Adams, who was at that time
with the Treasury, that at that time Mr. Cordell Hull, who was a
prominent member of the Ways and Means Committee, sat in on
the consideration of the regulations, and was a member of this
committee which drafted them. After the regulations were drafted,
Doctor Adams told me that he personally took them up to Mr.
Claude Kitchin, who was at that time chairman of the Ways and
Means Committee of the House, to get his approval of them. And
he said that it was his recollection--and I did not have an oppor-
tunity to ask Senator Simmons to verify this-but he said it was
his recollection that Senator Simmons was sent a copy of the regula-
tions to get his reaction on them. That is the way these regulations
were issued in order to make the law workable.

Senator WATson. Was the attention of the committee called to
this in the consideration of the act of 1918?

Mr. GPrzo. I was just coming to that, Senator. In the early
part of 1918 these regulations were issued. They have stood from
that date to this. No one has ever touched them. As to the fact
that they were ited to Congress, I would like to call attention to the
report of the Committee on Finance on the revenue of 1918, where

I
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you put in the provision with reference to the paid-in surplus. The
committee said:

This amendment seeks to enact into the law the substance of a regulation
.of the Treasury Department which would have the effect of preventing the;
filing of an excessive number of claims. It is highly important that this
legislation be placed on the statute books, apd a satisfactory basis continued.

In other words, these regulations which were of very doubtful
legality were called to the attention of Congress at the time they
were issued, and before they were issued, and then in the subsequent
act of 1918 they were again called to the attention of the committee,
and the committee in its report recites the fact that it is desirable
that these regulations be enacted into law. It seems the Congress
was sufficiently advised of our regulations, and in view of the fact
ihat they have been in force since 1918 after a law which was hastily
and, in spots, rather roughly drafted, and that they have stood and
have never been touched and have been enacted into law. I think
shows that they were well considered.

That is all I have Mr. Chairman.
The CIIAuIMAN. IS that all?
Mr. GitmO. That is all I have.
The CHAIRMAN. It is now a quarter to five. Senator Couzens,

'do you want to say anything about it?
Senator CouzENs. I do not think I do. I do not know whether

you have dealt with the question of publicity or not. I do not
know whether Mr. Manson- was out for a while while he was
testifying-I do not know whether he has spoken about it or whether
he has dealt sufficiently with that or not.

The CHAIRMAN,. No; he has not said anything about it.
Senator COuZENS. I think, in view of the work that has been done

that some of the committee or the staff of the committee should have
something to say with respect to the publicity of these records deal-
ing with the income tax department.

Senator JONES of New Mexico. I think, Mr. Chairman, that that
is a subject which ought to be gone into with a good deal of care.
I deem it one of the very important things which has to be con-
sidered.

The CHAIRMAN. Well, there are four members of the committee
that are members of this committee.

Senator JONES of New Mexico. Well, I do not care to have the job
of presenting the situation to this committee myself, and I do not
know whether any other member of the committee is inviting the
job when Senator Couzens and Mr. Manson have been gathering
the various points which ought to be considered in connection with it.

The CHAIRMAN. Well, then, do you desire Mr. Manson to-morrow.
morning,

Senator JoNES of New Mexico. Oh, I certainly do.
The CHAIRMAN. Mr. Manson, you can be here at 10 o'clock to-

morrow?
Mr. MANSON. Yes, sir.
Senator WATSON. On what phase of it, Senator, may I ask you?
Senator JONES of New Mexico. I think that the time and the

things which the Couzens committee has presented to this committee
makes it apparent that something should be done which would not

21A,-
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involve all of these proceedings of the bureau there in absolute
secrecy; that the time has come when we ought to devise some planwhereby Congress shall at least have an opportunity and the ma-
chilery for ascertaining how the laws are being administeredd and
with the view of corrective legislation. And I merely throw out
that, perhaps, as my own suggestion, but in order to fortify any
suggestion, I think that Mr. Manson ought to be here and Senator
Couzens.

Senator SHowTRDO. You mean to give suggestions as to proposed
laws?

Senator JoNES of New Mexico. Yes, sir.
Senator SHoRmwu Or adding to te proposed laws?
Senator Jolms of New Mexico. Yes, air.
The CHAMMAN. The committee will stand adjourned until 10

o'clock to-morrow morning.
I (Whereupon, at 4.50 o'clock p. m., Wednesday, January 13, 1926,

the committee adjourned until the following day, Thursday, Jan-
uary 14, 1926, at 10 o'clock, a. in.)
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INVESTIGATION OF BUREAU OF INTERNAL REVENUE

THURSDAY, TANUARY 14, 1926

UNITED STATES SENATE,
COMMITtEE ON FINANCE,

Wchkington, D. C.
The committe met, pursuant to adjournment, at 10 o'clock a. m.,

in Room 812, Senate Office Building, Senator Reed Smoot (chair-
man) presiding.

Present: Senators Smoot (chairman), McLean, Curtis, Reed of
Pennsylvania, Ernst, Shortrid e, Simmons, Jones of New Mexico,
King, Harrison, Bayard, and George.

Present also: Senator Couzens, chairman of the Select Committee
Investigating Bureau of Internal Revenue, and Mr. L. C. Manson,:
a counsel to that special committee.

The CHAIRMAN. If the committee will come to order we will pro.
ceed. Mr. Manson, will you proceed with your statement on
publicity f

Senator JoNEs of New Mexice. Mr. Chairman, I do not know
that it is necessary to call Mr. Manson on that. I think I can
make a statement that will probably suffice. The members-of the
committee- here have heard the result of the examinations of the
Couzens committee, and it seems to me that the situation requires
an effort on our part to keep in touch with what is going on in the
Internal Revenue Bureau. If the other members of the committee
have not been impressed that way it is needless for me to try to
make the impression now. But I thnk that the result of this work
of the Couzens committee will be a saving of many millions of
dollars of revenue.

I say that without impugning the motives or good faith of any-
body connected with the Treasury Department. This committee
has not attempted to follow up what appeared'to be discrimina-
tions; I mean which resulted in discriminations, as between tax-
payers, nor with a view of trying to suggest guilty action on the
part of anybody. We have made no attempt in that direction.
The purpose of the committee was to find out how these various
provisions of the law were being administered; and my judgement
is, and I think the other members of the committee must have been
convinced of it by this time, from statements here of the Solicitor
for the Bureau, that very important changes in procedure have been
brought about as a result of the work of that committee.

I think it is important that the Congress and especially this
committee-and when I say. the Congress, of course, that means
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the Congress through the Finance Committee of the Senate and
the Ways and Means Committee of the House-should devote very
earnest consideration to the remedy to bring us in touch with the
operations of our own legislation. It is quite apparent that there
is no method provided by law now whereby any of the actions of
the Internal Revenue Bureau can come to the attention of the
public except through those very few cases, relatively speaking,
which reach a board of appeals or something of that sort. Wher-
ever the taxes are settled to the satisfaction of the taxpayer there
is no means now of knowing the basic of any such settlement.

I think that we should provide in some manner for a statement
of facts in each case, especially if it involves any considerable
amount, and that in some way that statement of facts should be-
come known at least to some agency of this committee, so that we
may know how our legislation is operating. The details of this I
have not attempted to work out, but if the committee has reached
the point where it feels that something of this nature should be
done, then I am willing to go into the matter and give such help in
adjusting it as I can.

One suggestion which I would offer is this: That the Finance Com-
mittee of the Senate and the Ways and Means Committee of the
House should have some joint agency to keep in touch with the
workings of that bureau. Here we are collecting each year in round
numbers about four billion dollars from the people of this country.
Everything done in connection with it is done in secret. All this
army of employees down there is working in secret, and laying
aside, the question of good faith, honesty of purpose, or anything
of that sort, it seems to me that some outside agency, and my judg-
ment is, tlbat that agency ought to be connected with these commit-
tees, should keep in touch with what is going on down there, and
that the Congress ought not to be dependent absolutely on what
may be reported to it by the officials and people engaged in the
administration side alone.

Senator McLEAN. Well, Senator, you know the House bill pro-
vides that both the House and Senate committees or any joint com-
mittees shall have access to all these returns at any time.

Senator JozS of New Mexico. Yes; but, Senator, take our
Finance Conuittee; we can not do this work. I am not an expert
engineer; I am not an expert auditor; nor have I the time to do that
work myself. But this committee ought to have in its employ, in
my judgment, some such staff, certainly not so large if a continuous
staff, to do the very kind of work which the Couzens committee has
been doing.

I know that it got abroad that there was some friction between
Senator Couzens and Secretary Mellon and that that was the cause
of all this thing. If I am convinced of anything in the world, it
is the fact that this Couzens committee has not allowed prejudice
to enter into its work at all; and not a single member of that com-
mittee, in my judgment, has indulged in any such purpose.

Senator SIMMoNs. Personal controversies.
Senator JoNus of New Mexico. Personal controversies. It has

not entered into it. All that has been (lone has been an honest
attempt to bring out the things which would indicate that some
relief or difference in administration should be adopted.
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Reference was made yesterday to the fact that we had brought
out isolated cases. That is true and yet it is not true. There was
no attempt to bring out isolated cases, but when our investigators
started in they did not know where to look, only at the beginning
being told by some one who had had some intimation that there was
discrimination in a certain line and a suggestion that the case be
looked into or a suggestion from a chance remark somewhere else
that another case be looked into. That is why, perhaps, the idea
might be suggested that we treated isolated cases.

There Was no attempt on the part of the officials and employees
of the Internal Revenue Bureau to sugest that any discrimination
had taken place at all; and so it was in a sense by chance that we
brought out what we did bring out. It is only by reason of bring.
ing out particular cases and showing the discrimination that you*
can reach a conclusion as to whether or not things are moving
along as they should move or whether there should be some change.

That changes have been brought about by reason of that work
of the Couzens committee I think is admitted by all, and my judg-
ment is that it is going to result in the saving of millions of dollars
annually in revenue to the Treasury. If this committee had a con-
tinuing agency of that sort I think it would do away, in the first
place, with this demand for general publicity about which we heat
so much. In the second place, it would serve a very useful, and, in
my opinion, an essential purpose in aiding this committee and in
help to the Internal Revenue Bureau itself. I am assuming good
faith on the part of everybody, but it is quite apparent here that
we have not got that detailed supervision in the Treasury.Depart-
ment. Each official must rely upon the officials under him. As.
suming that you have got any one in the Treasury Department
having general supervision, that can not mean much when these
cases are settled and adjusted by the thousands, solely by the author-
ity, in fact, by the work,. in fact, of the underpaid officials or em-
ployees of the bureau.

Senator McLEAN. Would you have this committee composed of
Members of Coagress or an outside body?

Senator JoNs of New Mexico. I would have this committee com.
sed of experts, and I wknt to say that. that committee ought to
made up in such fashion that it can not be said that it is a

whitewashing committee or anything of that sort; not to be sub.
ject to any such criticism as that.As to recommendations for legislation, this committee and the
Congress up to date, up to the work of this Couzens committee,
has had to rely solely upon recommendations which came from the
Secretary of the Treasury. I submit that that is not a proper
basis for the framing of legislation. You see only one side of it.
Now, understand me; I am not impugning bad faith to anybody,
but the system is wrong, in my judgment. There are many details
to this plan, but whatever we may. do, in my judgment, about
rules and regulations, unless this committee has an agency on the
job all the time to see what is going on down there, we will not
get very far. We become mere rubber stamps i a sense and we
ought not to be such.
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The CHAIRMAN. Seilator, I think your statement is a little too
broad. I know that great changes in the administrative features
of this bill have been brought about by Chairman Green of the
Ways and Means Committee, and myself as chairman of the Finance
Committee, referring letters received from taxpayers to the de-
partment and asking as to whether in their opinion the recommenda-
tions are proper and would assist the department if adopted into
law. I simply say that I thought your statement was a little too
broad where you said there was no one but the Secretary of the
Treasury to submit to this committee suggestions for changes in
the law. I do know that these things have been brought to the
attention of the committee. Many of them have been turned down
and a great many of them have been incorporated.

Senator JoNEs of New Mexico. But those suggestions on the out-
side came from people whlo have just seen the bad working of
the law here or there. It is an isolated case. After all, what do
we do now when such a criticism comes to us? We refer it to the
Secretary of the Treasury.

Senator McLEAN. It it your idea to have what we have in the
States, a tax commissioner or a tax commission?

Senator JONES of New Mexico. Something of that sort, Senator, to
represent the taxpayer as well as , the collecting agency; in the main,
of course, to furnish information to this committee.

Senator Curis. And to the Ways and Means CommitteeI
Senator JONES of New Mexico. Anmd to the Ways and Means Com-

mittee of the House.
Senator REED of Pennsylvania. Would that tax commission be corn

posed of Senators and C6ngressmen?
, Senator JoNEsof New Mexico. I should say no. That body should

be under the jurisdiction of these contmittees, aid they keep at work
and make their reports to the Ways .and Means Committee and to
this committee, so that we may know what is going on.

The CHAIRMAN. Appointed by the President and confirmed by the
Senate?

Senator JONES of New Mexico. No, sir; I would have them ap-
pointed by these committees. I e

The CHAIRMAN. I wanted to know your views on that.
Senator Joz-s of New Mexico. No; 1, want an independent body,

something selected wholly separate from any influence; and, under-
stand me, I do not mean to say that bad influence would be exerted,
but we want it to be an independent concern so there will be no
feeling of hesitancy in looking at things and reporting. We want
an agency under our jurisdiction so we know what is going on.

Senator REED of Pennsylvania. Senator, have we any more right
to require that than the Foreign Relations Committee would have to
establish such a committee to inspect the State Department and the
Military Affairs Committee to appoint a committee to inspect the
War Department? I

Senator JoNEs of New Mexico. I thirik not, and let me go a little
futher now. I think that the Approp:iations Committee ought to
have a similar agency.

The CHAIRMAN. We have a budget, you know, to do that.
Senator JoNzs of New Mexico. I knciw and that helps some.

I I
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The CHAIRMAN. I think that it has helped a great deal.
Senator JONES -of New Mexico. Every session of Congress we are

changing.
Senator SIMmoNs. The Budget has relation to the appropriation

of money.
The CHAIRMAN. That is what the Senator is speaking about now.
Senator McLEAN. Senator .Jones, in the States these commissions

are, so far as I know, nominated by the governor and confirmed by
the general assembly. Would you not be more apt to get something
permanent in that way than to subject these appointments to the
changing personnel of the two committees?

The CHAIRMTAN. I do not think you will. I think you would get
men then that would work directly in connection with the Treasury
while if you had men representing the two committees, you would
have men seeking information for the committees.

Senator JONES of New Mexico. Absolutely that is my thought,
and I agree with the Senator that there is a good deal that can be
accomplished by experts by suggestions of changes of policy in the
departments. The only trouble with our suggestions now is that
we send them in and we do not know anything about them; we
have nothing but a letter from a constituent or somebody in the
department. We submit them and the Secretary runs them down
and says, "We have referred them to the chief and there is no use
changing them." The thing for us to do if they have their experts
is to simply authorize those experts to secure certain information
as to practice.

Senator McLEAN. We do that now whenever we revise the law.
Senator CURTIS. We do it once about every two or three years.
Senator McLEAN. Do we not hirve such a claim?
Senator JOKEs of New Mexico. No.
Senator MCLEAN. We ought to.
Senator JoNES of New Mexico. I think so, Senator.
Senator CuirIS. We can fight that out when we come to consider

the bill.
Senator JoNEs of New Mexico. Understand me, I am not putting

this thing forward any further than to bring it to the attention of
this committee. I am going to advocate something of that sort on
the floor of the Senate if the committee does not take it up here.

Senator REE of Pennsylvania. Are you going to limit your ad-
vocacy to this one department and this one committee or to each of
the executive departments, Senator?

Senator JONES of New Mexico. Inasmuch as this is a finance com-
mittee and we have to do only with one department, I think it ought
to be confined to the work of this committee.

Senator RED of Pennsylvania. I should expect the Committee on
Agriculture to want to have its commission.

Senator JONES of New Mexico. Senator, to be perfectly frank, I
think'that the Congress should have some agency which should go
into every branch and department of this Government and know
itself, through its own agency, what is going on. I do not believe
in the Agricultural Department being turned loose to simply ask for
appropriations of so much and we have to depend on the statement
there as to how much they need, what work ought to be done, and
everything of that sort. We have had under our rules committees
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on expenditures in every one of the departments for a time. They
did not do anything. The reason they did not do anything was
that they had no means whereby they could do any work. We, as
Members of the Senate, can not do it. We have not the time nor
the technical skill to go into various branches of the Government
service and ferret out a situation so as to make suggestions as to,
what changes should be made. I am not an expert accountant or an
expert engineer, and I know nothing about this, but I say that this
committee, so far as finance is concerned, ought to have under its
control some agency which it can send in there and find out what is
going on and what changes ought to be made.

Senator REED of Pennsylvania. I am not impressed with the sug-
gestion that the Budget officer fulfills that function with appropri-
ations. It seems to me he represents the Executive exclusively, and
he does not represent the Congress, but he actually represents an
abdication by Congress of a large part of its power.

The CHAIRMAN. But lie gives the reasons for every appropria-
tion asked for, and he holds hearings for every department and every
bureau, and those reasons are transferred, if there is any increase or
decrease in an appropriation, to the Appropriations Committee.
I Senator JONES of New Mexico. But it must be admitted that that
Budget officer gets his only information from the people who are
spending the money, and we know the tendency on the part of every
bureau and division of this Government is to expand.

The CHAIRMAN. Senator Jones, if you will go to the departments
you will find out that every one of them will tell you immediately that
General Lord has not given them what they asked for, that he is
cutting the very life out of the service, and that he does not comply
with the requests made, and I know personally that to be the case.

Senator CouzENs. May I make a statement, Mr. Chairman?
The CHAMMAN. Yes.
Senator Couzms. It seems perfectly apparent to me, and I think

it is to the members of the committee that there has been a wide
difference of opinion on many subjects between Mr. Manson and Mr.
Gregg, no doubt legitimate differences of opinion as to methods of
administration, as to the statutes themselves and as to the rules
and regulations issued under the statutes; and I submit that if you
are to go on the way you have been going that all your advice, all
your suggestions are ex parte, that you have only one side of all
of these issues. No one with an independent mind, outside of the
Treasury, has any right to come here and make recommendations or
suggestions as to the statutes, as to the rules and regulations pub-
lished under the statutes as to how these laws apply.

Mr. Gregg is here to-day and he may be gone to-morrow. When
our committee first started we had Solicitor Hartson, a very com-
petent and able solicitor, who appeared to represent the bureau.
He resigned. Mr. Gregg comes in his place and he has his views and
they are not in accordance with Mr. Hartson's all the way down the
line. But, in any event, this committee gets nothing else but ex
parte views as to the application of the law and a natural tendency
to defend, and properly so, every act of the Bureau of Internal
Revenue. No matter what anybody else's opinion may be, no matter
what anybody else's observations may be, there they are, and prop-
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erly so, to defend the conduct of the bureau. Now, this committee
has no opportunity to get any other evidence or testimony on the
opposite side. We have no opportunity to learn whether there is
any different viewpoint.

The Senators themselves, as Senator Jones has properly pointed
out, are not expert engineers; they are not expert accountants; so
when you want expert opinion or expert evidence you get it all ex
parte.

The other side-and there are two sides-is never brought before
this committee.

It seems to me that the intent of the act in section 257 was some-
thing along the lines as Senator Jones has mentioned, because it
specifically says that the Committee on Ways and Means of the
House of "Representatives, the Committee on Finance of the Senate,
or special committee of the Senate or House, shall have the right
to call on the Secretary of the Treasury for and it shall be his duty
to furnish any data of any character contained in or shown by the
returns of any of them that may be required by the committee, and
that any such committee shall have the right, acting directly as a
committee or by and through such examiners or agents. Now, I
do not understand that either of these committees has appointed
agents or examiners.

Senator ERNST. What are you reading from?
Senator CouzEs. Section 257. I do not understand that either

of these committees has ever availed itself of the right under the
lhw to appoint examiners or agents.

The OHAIRMAN. Do you not think that covers just exactly what
Senator Jones desires if the committee acts?

Senator Couz ws. I think that is probably true, but they do not
act. If they have no disposition to act they do not want to act;
you can not make them act. I believe the Congress should make it
mandatory for these committees to act.

Senator REED of Pennsylvania. Have we not the same question
with every executive department, Senator .

Senator CouzuN. I do not think so, because in every other execu-
tive department the records are open. I am not here advocating
publicity of returns; I am not here advocating the throwing open ofl
all individual records of each taxpayer, but-I. submit that there is
not another department in which you or any citizen can not go and
ask to see the records.

The Senator from Pennsylvania, Mr. Reed, properly intimated
that we should have a like committee for the State Department. I
can go to the State Department and get the Secretary to show me
things within the law. I can go to the Department o the Interior,
the Department of Agriculture, and find out anything I want to.
Any citizen can. But you can not do that with the Internal Revenue
Bureau. There are billions and billions of dollars collected and
millions and:millions of accounts settled, all of which are secret, and
when I say that I do not attach any bad motive to the secrecy part
of it. I say it is humanly impossible for the Commissioner of-In-
ternal Revenue to know how six or seven million tax accounts are
settled each year. I think section B of this act that I just read
requiring the commissioner to prepare and make public the lists is
perfectly ridiculous.
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Senator HARRISON. Read that again where we have the right to
appoint an examiner.

Senator CouziNss. It is in section 257 of the act now in force.
Seator Cuims. It is in the new bill is it not?
Senator HARRISON. It is not repealed
Senator COUzENs. No. He says both of these committees shall

have the right to call on the Secretary of the Treasury for and it
shall be his duty to furnish any data of any character contained
in or shown by the returns, or any of them, that may be required
by the committee, and any such committee shall have the right,
acting directly as a committee or by and through such examiners
or agents as it may designate or appoint, to inspect all or any of the
returns at such times and in such manner as it may determine.

Senator.{,ARsoN. All that would be necessary, then, would be
for us to get an appropriation and have this committee appoint one.

Senator Couziws.° I tAin"k "thai is true, but I think we. ought to
go further than that.

Senator HARRIsoN. If we do that, that would take care of a part
of the situation.

Senator CouzENs. Yes. I differ somewhat with Senator Jones. I
really believe that each of these committees, both the Ways and
Means Committee of the House and the Finance Committee of the
Senate, should appoint a workable -committee of four or five from
each committee who would act jointly in selecting these examiners
and these experts to do the job. There is no necessity for both com-
mittees doing it. \

The CHAnfMAN. Senator, the Ho se amendment I think even
strenghens the situation in paragraph 2. This is what they have
added: "Any such committee shall have the right, acting directly
as a committee or by or through such examiners or agents as it may
designate or appoint, to inspect any Or all of the returns at such
times and in such manner as it may- determine," which is what
Senator Jones has already stated.

Senator HARRISON. But we have never exercised that power.
Senator COUZENS. I believe it should be mandatory. I submit

that since 1913 billions and billions of dollars have been collectedfrom the taxpayers of this country and until we started in 1924
there has never been an examination by Congress or by 4ny com-
mittee of Congress under this statute. No one has known in the
collection of all of these billions of dollars whether they have been
equitably collected, whether the law has been 'equitably applied,
weh t tax payers have been treated with uniformity. I do not
charge that anybody intentionally did anything wrong; I say that
the department has had a terrific task," but 'I still contend that for
years it has been in the most chaotic, disorganized, and inefficient
condition that it was humanly possible to coneive.

Senator Ric of Pennsylvania. Have you loked at the plan pro-
vided in section 1203, page 321, of the House bill for a joint commis-
sion on taxation I

Senator COUzENs. Oh, yes.
Senator RzED of Pennsylvania. Is not that ibstaintially the sort

of commission or investigating body that you l4ave in mind?
Senator Cwrus. Read it.

I
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Senator Rmz of Pennsylvania. There we would have the majority
representation by the appointees of Congress and five members rep.
resenting the general public.

The CHAIRMAN. This is another thing that is in, the bill suggested
by Senator Jones.Senator CouzENs. My opinion in reading that over, and I have
not read it in the bill particularly, but I saw it in the press, is that
this accomplishes nothing except perhaps the simplification of the
law. In other words, I see no reason for ,having five members of the
public. There is no reason for five members of the public going into
the records and this, as I understand it, does not provide that you
may go and investigate and stud individual returns.

The CHAIRMAN. But section 257 does, Senator.
Senator CuiRs. I think the Senator from Michigan makes a good

suggestion, that the Senate appoint a subcommittee of three and
the House a subcommittee of tree and they be authorized to select
engineers and accountants andkeep advised as to the situation and
also suggest amendments an4 changes for the department that will
simplify and make uniform their work.

The CHAIRMAN." All we vould have to do would be to strike out
on page 111 three words/" have the right." Then the paragraph
would read: 7

Any such committee shaii acting directly as a committee or by or through
such examiners or agents/as it may designate or appoint, inspect any or all
of the returns at such times and in such manner as it may determine.

Then it would be mandatory .
Senator CouzENs.iThen this committee should ask for appropria-

tions because the ve~y absurd suggestion of $25 000 given with which*
to do the job is stated. ' Of course, that is ridiculous. This should
be a continuing IYody. You may not need immediately more than
three or four persons but appropriations should be provided.

The CHAMA$. II th~s law is passed then the Budget would
recommend immediately a. appropriation to cover it.

Senator CoUFS. The committee ought to request an appropria-
tion the same #s the department does.

The CHAMLAN. If the law is passed it will automatically go to
them.

Senator hAiaso. You have -a majority of the Appropriations
Committee on this Finance Committee.

Senator POUZENS. Everyone knows that there is no sanity, to that
provision of the liaw requiring the commissioner to publish those
lists of taxpayers. That has resulted in the most absurd condition
and it really makes the situation worse than it is.

The Cn°A AMAN. Just in order that I may understand your posi-
tion, if Ne take out the words "have the right" and make it manda-
tory, and an appropriation is made for this, is that what you desire?

Senator CouzNS. Yes.
Senator SIxMxos. It seems clear to me that the authority to ap-

point such'a committee as Senatcr Jones has suggested and as Senator
Couzens has suggested is given in the act as it now exists. It may re-
quire some little amendment such as you indicate, but that is an
exercise of power for this committee. We are consuming time in
discussing that when we ought to be working on this bill.
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The CHAMMAN. I thought Senator Cbuzens desired to make a
statement. I do not want to .consume any more time, than is
necessary.

Senator SiMmON'. I think we understand this matter.
Senator McL.N. Outside of the salaries of these three or more

experts that may be chosen, Senator Couzens, what would the ex-
pemrse be#

Senator Couzxirs. I see no other expense. There is j-lenty of
office room here, and I know of no other expense.
. Senator MOLw#i. They would not have to employ additional
help, to any'extent I - . .

Senator CouziNs. ;No. You might have to have three or four
examiners and three or four stenographer.

The CiwmnxAN. Thley would not be constant.
Senator CouzNs, I think they should be because nobody compre-

hends the task. We have had a staff down there and we have not
anywhere near covered the ground.

The CH-"AnMAN. You have tried to cover ground clear back to the
first act.
: Senator HAmtsoN. If you appoint two examiners, do you not

think at least the minority should have the privilege of appointing
one of those examiners and the majority the other I

Senator Couzw&. That is a matter for you to settle, I think both
parties should be represented, but it is perfectly absurd to think
that the job can be done with any two or three persons working
intermittently. The task is too great. ,

S enator McLY.w You said that $25,000 would not begin to cover
the expense.

Senator Couzmus. No; not as provided in this act.
Senator Mclz"w-Probably $24,000 would nearly cover the

salaries of the three, experts.
Senator, CowzEs. That, probably w~uld, bvt have you in mind

that the service would be continuous?
,Senator -OLVA. Well, $ ,W000 a year.
Senator CouzEss. That is probably true.Of course, there would

be some clerical help. necessary. Roughly speaking, $50 000 a year
would cover the ground with the power, of course, to call upon the
department for certain information.

The CnAmmw. In my opinion, $25,000 would. not begin to be
sufficient. It would more than likely take $150,000 to $200,000 ayear. I mean to do it right.

Senator Jows. It should either be done right or not be done at all.
The CHAiMAN. That is what I have ,just stated.
Senator Couzrxs. You can not make this examination too exten-

sive. I mean in the interest of proper legislation and equity between
taxMers.

Senator Raw of Pennsylvania. Then, Mr. Chairman, we ought
to enlarge that paragraph at the bottom of page 110 so as to au-
,thorize a subcommittee6.

The'C, u 'A. We oan do that when we reach that paragraph.
If Senator Co uzens is through--

Senator, Couzms. I do not want to be on record at this time, as
saying that that is all we need in the way of proper accessibility of
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records. : I think there is a grave misunderstandingn Uot only be-
tween Members of Congress but between Congress and the public and
the departments as to what is meant by publicity;. of records. I
think that Congress and everyone have gotten very knuch confused
by a discussion of publicity of records. It i§ not publicity of -records
we need; it is accessibility of records, and if these records were ac-
cessible to proper committees of Congress,'I doubt if there. would be
much need for anything further; but we talk about publicity, and
it is not publicity we want, it is accessibility.

Senator REED of Pennsylvania. Senator Couzens, in your opinion,
has the publication of these lists with the amounts of tax paid been
of any assistance to the Government?

Senator COUZENS. I think not. I think it has resulted in an
absurdity.

Senator HAmRsRo. It has gratified the curiosity of a lot of people.
Senator COUZEs. There is no necessity of that. It has not

accomplished anything for Congress or the taxpayers or the Treas-
ury. Department.

Senator ShiMoNs. I think we can say this, that it has:not accom-
plished anything comparable to what will be accomplished through
this investigation that you are. proposing now.

The CHAIRMAN. That is in the bill.
Senator COUZENS. There is a large mass of the public that are

wholly dissatisfied and discontent l with the way this is operated,
but you do not get that audible part of the public here.

Senator KING. I do not know that I assent to the conclusions
which have been expressed by all in regard to publicity. I think
it has had a wholesome effect, and, speaking for myself, I shall
oppose the striking out of the publicity provision of the law.

Senator SIMmoNs. I did not mean to say that it has not had a
wholesome effect. I think it has. I think it has increased the
amount of revenue we have collected, but I think we have reached
the marrow of the matter and we have accomplished greater prac-
tical results through this commission or this committee of experts
at their command than we do through the present method of pub-
lishing tax returns.

Senator CouzEs. What I meant to say in response to Senator
Reed was not that the agitation had not done good; I believe it has;
but as an immediate result, so far as the administration of the
Treasury Department or the revenue act are concerned, I do not
think it has done any good unless it has been through the agitation
in bi inging Congress to understand that we have to have some more
practical way of securing information in the Bureau of Internal
Revenue.

The CHAIRMAN. If we make this mandatory in the House pro-
vision I think we have that.

Senator JoNEs of New Mexico. I want to make this further sug-
gestion. that the minority ought to have its own representation upon
any such commission.

The CHAMMAN. I can not conceive of any committee appointed by
any chairman of the Finance Committee of the Senate or any chair-
man of the Ways and Means Committee of the House that would
not have such representation.
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Senator Jows of New Mexico. I think that is true of the present
4omutto3 as constituted.

Senator *Rzr of Pennsylvania. That is a matter of course, Senj-
.tor, as it would be if you were doing the appointing.

Senator KX oG. T .dd like to ask Mr. Gregg and Mr. Nash, so
-they will have it before them to look into the question of the right of
the Government to appeal where the decision is adverse to the Gov-

,4ernment in some of these to x cases by some subordinate organizations,
because in many of the6u cases satisfactory conclusion is reached by
4he taxpayer and the commissioner and yet in many of the cases the
,decibion may be wrong. It may be adverse to the Government and I
think there should be some way by which that may be reviewed by
the tax people.

The CHARMAN. Senator Couzens, we thank you for your presenta-
tion and the committee will now proceed with the consideration of
-the bill.

(The committee thereupon, at 11.80 o'clock a. m., closed its hear.
ings on the report of the Select Committee Investigating the Bureau
of Internal Revenue, and proceeded to the consideration of the bill.)
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