Calendar No. 460

. 87t CONGRESS : SENATE REepPoRT
18t Session No. 491

REQUIRING FINDINGS OF FACT AND CONCLUSIONS OF
LAW BY THE BOARD OF VETERANS’' APPEALS

JuNE 29, 1961.—Ordered to be printed

Mr. Byrp of Virginia, from the Committee on Finance, submitted
the following

REPORT

[To accompany H.R. 866]

The Committee on Finance, to whom was referred the bill (H.R.
866) to amend section 4004 of title 38, United States Code, to require
that the Board of Veterans’ Appeals render finding of fact and con-
clusions of law in the opinions setting forth its decisions on appeals,
having considered the same, report favorably thereon without amend-
ment, and recommend that the bill do pass.

PRINCIPAL PURPOSE OF THE BILL

The bill requires that decisions of the Board of Veterans’ Appeals
shall be in writing and shall contain findings of fact and conclusions
of law separately stated.

The following excerpt from the report by the House Committee on
Veterans’ Affairs, giving the background of the bill, is reprinted for
the information of the Senate:

“A special subcommittee composed of experienced lawyers held
hearings from April 5 to May 3, 1960, on various bills to provide for
judicial review of decisions of the Administrator of Veterans’ Affairs.
During the course of thesc hearings it was established that opinions
of the Board of Veterans’ Appeals did not contain findings of fact and
conclusions of law and that i1t was not possible to tell from the opinion
of the Board what basic facts were found to exist or what conclusions
of the law the Board considered applicable. All the opinions at that
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2 CERTAIN REQUIREMENTS BY BOARD OF VETERANS' APPEALS

time were merely narrative recitations of a portion of the evidence
with generalized statements of law so that it was impossible to tell
from decisions of the Board why a particular claim was either allowed
or denied. Following these hearings the Board has experimented
with a revised format for its decisions to more clearly set forth its
findings and conclusions. While recent examples of Board decisions
which have been made available to the committee represent an im-
provement, the committee believes that this requirement is one of
fundamental importance and should be a matter of law rather than
administrative practice.

“The committee believes that careful consideration of any claim
requires analysis of all of the evidence with a determination of all the
material facts which are found to have been proven. It is only when
a determination of the material facts has been made that it is possible
to decide the rules of law which must be applied. In the view of the
committee a principal reason for requiring the Board to make findings
of fact and conclusions of law is that it requires the members of the
Board to usé more care in the analysis and decision of each case that
comes before it. ,

“The hearings in the 86th Congress of the special subcommittce
resulted in the reporting of H.R. 12653, a bill to establish a special
court with exclusive appellate jurisdiction over decisions of the Ad-
ministrator. The question of requiring the Board to make findings of
fact and conclusions of law was extensively considered during the
course of the hearings but was not included in H.R. 12653, as the
committee believes that this matter should more appropriately be
considered in a scparate bill. If a separate appellate court is estab-
lished as provided by H.R. 12653, this bill will have another important
purpose which was expressed by the Supreme Court of the United
States as follows: ‘the orderly functioning of the process of review
requires that the grounds upon which the administrative agency acted
be clearly disclosed and adequately sustained (SEC v. Chenery Corp.,
318 U.S.'80, 93, 63, S. Ct. 454, 462, 87 L. Ed. 626-1943).’

“H.R. 849, 87th Congress, and other bills provide for the creation
of such a court.

“The committee feels that the importance of requiring findings of
fact and conclusions of law by the Board cannot be overemphasized -
and that is is fundamental to the successful exercise of appellate review.
Since it also has an important function entirely unrelated to the review
process, that is, the improvement of administrative adjudication, it
should be considered in a separate bill,  While, as recognized above,
the Boaird of Veterans’ Appeals has made changes in the format of its
decisions along the lines contemplated by this bill, the committee
believes it well to have such a provision written into the law.

“An independent tribunal with appellate jurisdiction of veterans’
claims was established in England more than 40 years ago. A typical
example of the “statement of case for hearing” in connection with an
appeal from the Ministry of Pensions to the Pension Appeal Tribunal
appears hereafter in this report.

“The committee does not consider it proper to direct that this
particular form shall be used by the Administrator as a statement of
findings of fact and conclusions of law. Examples are included for
purposes of information and to show the contrast with the format
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employed until very recently for opinions of the Board of Veterans’
Appeals—two examples of which appear thereafter. There are also
included examples of recent board opinions in the new format which
shows that improvement can result from more clearly stating the
findings and conclusions underlying a decision. However, while the
committee believes an improvement has been made by the new format,
material facts have been omitted in some cases and so-called conclu-
sions of law have failed to cite the applicable section of the appropriate
law.”
COST

The bill does not increase or create any new benefits. It does not
create any new positions, so it does not result in any estimable in-
creased cost. It is expected the bill will ultimately result in savings
in administrative costs by reducing the number of claims and the re-
by the numbers of persons employed in administrative adjudication.

The report of the Veterans’ Administration follows:

Hon. OLin E. TEAGUE,
Chairman, Committee on Veterans’ Affairs,
House of Representatives, Washington, D.C.

Dear MRr. Teacue: We are pleased to furnish the following com-
ments in response to your request for a report by the Veterans’ Admin-
istration on H.R. 866, 87th Congress

This bill would amend the existing provisions of title 38, United
States Code, pertaining to the Board of Veterans’ Appeals in the
Veterans’ Administration to require that the decisions of theBoard
shall be in writing and shall contain findings of fact and conclusions
of law separately stated. This bill is identical to H.R. 12566, 86th
(‘ongress, which your committee favorably reported on June 29, 1960,
and which was passed by the House of Representatives on August 23,
1960.

In our report to your committee on the prior bill we advised you
that the Board was then engaged in a study designed to improve the
format of its decisions, This study has progressed considerably, and
the Board has arrived at a format which we believe fully complies
with both the spirit and letter of this bill. We are enclosing with this
report a skeletal outline of the new format as distributed to Board
sections.  You will note that it provides for separate findings of fact
and conclusions of law.,

The revised format is currently in effect on a-limited scale and a
progressive conversion is underway timed so as to maintain an effective
balance between timeliness of decisions and quality goals. Examples
of Bourd decisions prepared in the revised format have been informally
furnished to the committee stalff.

. You will realize, of course, that the format deseribed and utilized
in the sample decisions which have been furnished to your committee
may undergo evolutionary change as experience dictates but, what-
ever refinements are found necessary, no change is contemplated in
the setting out of specific findings of fact and conclusions of law. For
example, it now appears from the Board’s experience that certain cases
in which the facts are clear and uncontroverted may be handled by
~proceedings from the issue directly to findings of fact and conclusions
of law.  Your committee will, of course, be kept informed of any sub-
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?tnntive progress in the Board’s efforts to find the most effective
ormat. :

Although there is certainly no objection to the substance of this
bill it appears to us that the administrative steps already undertaken
will achieve che desired results without the potential rgidity which
might be created by enacting these requirements into the law.

Should your committee conclude, however, that enactment. of this
legislation would serve a useful purpose, we suggest that it be amended
to provide a deferred effective date, or some flexibility in making the
transition, to avoid serious disruption of orderly work output and an
adverse effect on the disposition of an already heavy workload.

We are advised by the Bureau of the Budget that there would be
no objection from the standpoint of the Administration’s program to
the presentstion of this report to the committee.

Sincerely,
: J. S. GLeEAsoN, Jr., Adminastrator.
[Proposed format]
In the appeal of: , Docket No_ . ___ . ___.
Mary Jones G
In the Case of:
John Jones

Appellant represented by: _ . _ ...
Witnesses at hearing on appeal: _ . ____________________________

THE ISSUE

(Discuss issue(s), contentions, and the determination of the agency
of original jurisdiction.)
THE EVIDENCE

(Outline clearly, obiectively, and completely the evidence of record
having a bearing on the issue(s).)

THE LAW AND REGULATIONS

(This should never be more than a statement, preferably citations
and extracts, of the applicable provisions of law and regulations.
Explain or elaborate, when necessary, in ‘Discussion and Evalua-
tion.”)

DISCUSSION AND EVALUATION

(Expression of your analytical reasoning in evaluating the evidence
of record and the application of law and regulations to the evidence.)

FINDINGS OF FACT

(Succinet numbered statements in logical sequence of the necessary
ultimate factual findings.)

CONCLUSIONS OF LAW

(Conclusions, in numbered sequence, which are reached by the
application of the artificial rules of law to the facts stated.)

DECISION
(A statement as to whether the appeal is allowed or denied.)
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Pensions Appeal Tribunal (Entitlement)

Minkiry of Pesglons and

Pry/BT/N Nevonal Inturance Ael, Date of Hesring
Ouate of Appml 3, 3,59 P.AY, Case No,
War P'nuom Office Address — Dectulon of Tridunal
* Block,
Bmkhad- Avenus,
Canmdbridge,

STATEMENT OF CASE FOR HEARING
The lant lnuthcM:mddnﬂlmmdhmbmowmwluwrumwmm
IR R L e carmn i Hiiecar of Pensions sed Natk

(a) 1s not attributeble to service, and

(b) does not fulfill the following oonditions, namely, that it existed before
or Aross during servics and has been and remains aggravated thersty,

Name of Appeihaat

(Surname) (Christion Names)
Addrews

Unit, Rank or Rating snd No. R.a., MNajor, )
Occupacion :  Befors Service Selicitor's Articled  After Service  Civil Servant,

Presemt Age: 40 yo Clerk
SERYICE AFTER 2nd SEPTEMBER, 1939 SERVICE BEFORE Ird SEPTEMBER, 1939
i { O | Owes T
Uni Yrs. | Mo, Usk Y. | Mt -
! ) | trom To | from To |
Lf
B R.A‘ 1 1 L] L ] 28' L] RO AQ
{Ocmmissioned S 3 9.39 9.5 (Commissioned 10 days , 2h. 8,391 2 939,
: ce) 58:171«) !
i Resorve Reverve ’ ’
g Yorriork! Force 1 - ;}Oo 838 !23. &%
] ! — . *
SERVICE ABROAD CAUSE OF DISCHARGE
| Dotes
[ Yrs | M, e ™ Premature Retirement
KV.R.P, = | 1[12, 540 (11, 6,40
ICKIAND 1 7 {12 7.40 [27. 1,42
B. L. Al 2 111, 6ol | 30 2,46
B.A.O.R. - 10 ’0 T"k? 130 5“0—8

Particwlers of Pension None,

Porm MPT 2
T WITI MBEA S 1% TEACeLid Gy P13
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T/

7. 5.38
0. 8,38
%o B.39

12, 5.40
L. 6.40
2, 7.40
. L2
29.12.43

10, L4k

L 6ok
3. b
3¢ Tek7
13+ 5.48

27.10.48

2,148

20, 12.48

AEDICAL HIUTORY FROM COMKISSION TO RETIREMENT
Drief report of medical examination prior to Commission(r.A.): Pit.
Cosmisaioned (T.A.) .
Eabodied (T.A.)
HOSP1'AL ENTRIES ETC.
Embarked United Xingdom,
Disembarked United Kingdom.
Eabarked United Xingdom,
Disembarked United Kingdom.

Tud ental Officer ntal Ce. wi
7 oondition of /B
) 4 wich Hospital (Out-patient D sont
X-ray Report:

An unerupted lower left 8 is shown. Thiz is included as fully as possible in
the Skiagram, (Filas available).

Eambarked United Kingdoa,
Disembarked United Kingdosm.
Eabarked United Kingdom,
Disesbarked United Xingdoa.

Report on Injury,
Appellant's statement:
I, Capt. R.A., hereby declare that an injury was sustained by
me on 23rd October 1948 in the following circumstances: In a Rugby Pootball
satch, Felixstowe v Colchester Garrison in which I was playing for Pelixstows one
of the opposing side tackled me heavily and I sustained a compound fracture of
ay right leg.

Signed:

Report by Medical Officer. -
Nature, site and severity of injury: Compound fracture lower third right tibda and

fituls. Wound toilet and open reduction and immobilization in long leg plaster
cast. Post reduction X-ray satisfactory,

Short Statement of the circumstances an officer who has know
Capt. was playing in an organized Rugby Foqtball match between Felixstom
R.F.C. and Colchester Carrisan at Walton, Suffolk on 23,1C.48. He was selected
to play as an individual and notice of his selection was published in Unit Part 1
Order Serial 19 published 22,10.48.

0. r's :
Was the individual performing a military duty? Yes, recresational training.
Was the injury dus to his negligence - No, Was it due to his misconduct?- No.
Was anyono else to blame? - No. Ias the injury suspected of being self-
inflicted? No. Did the injJury ocour on military premises? - No.
Court of inquiry (1) Has any been held - No. (i1) Will any be held - No.

of a Go of uiry,
Assesbled at Te Al Army Centre'Folixatows for the purpose of inquiring in
the circumstances under which Capt. R.A. 419 Coast Regt,
R.A, (T.A.) sustained injuries at Pelixstowe on Saturday 23rd October 1948.
The Court having asseabled purasuant to order, proceed $o take evidenoce.
18t Witneas No, Capt. R.A, states:- 1 am Adjutant to 419 Coast
Regt. R.A. (Suffolk) T.A. and in order to obtain Recreational Training I ssked my
Commanding Officer at the beginning of the season if I could play Rugby Football
for Felixstowe as my Regiment being composed of Territorial arwmy personnel do not
run & Rugby'Football team, The Commanding Officer gave his permission and on the
23rd October 1548 I waa selected to play for Felixstowe against Colchester
Garrison this wes published in Part I Orders No.l9 dated 22nd October 1548. During
the second half of the game I was tackled heavily by ona of the opposing side,
and in falling sustained a compound fracture of my right leg.
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PRET/N

20 12,48
Cont'd.

11, 1.49

6. .49

6, 1,40
12 Led9

I was taken to East Suffolk and Ipswich Hmpitsl on the advice of the
Civilian Practitioner.

Question 1 by Captain 'A': "vas the tackle Justified”?

Answer by Capt. : Yes, I was in possession of the ball,

2nd Witness NKr. .... litates:e I am Captain of the Felixstowe Rugby Union
Football Club, I was watching the game on the 23rd October 1948 in which
Captain was plaving, During the game at approx 4,15 p.am.
Captain Goodbody was tackled, and in falling broke his leg.

Question I by the Court: "7as the tackle Justified"?

Answer by Mre os.e: Yes, he was in poasession of the ball.

Statewent by Officer Comnanding 419 Coast Regt,, R.5. ( T.n.)
It is the duty of every serviig soldier to keep Limself fit and as

vas unable to participate in recrestional training with a servioe
u.'rnt I gave hio permission to play for a ciyilian mgby teamn each week -
Felixstowe Rugby ¥.C. A
Having considered the evidence I of tke opinion Captain was
on duty and not to blame,

Erigade Commander's Opirdon:
I agree with the opinion of UfTicer Cormanding 412 Coast Rect. R... (7.5 )

Report by bajor “encral Cotwand “ast .ngliwn Sistri:t,
Opinicn: wns o duty and not to blane fur his injury.

l.edicnl Bo :u'do

Appe Appeliant's statewent;

1 was selected to play for Melixstowe Rugby Football Club against Colchester
Garrison on Saturday 23rd Cctober 1948 at Felixatowe, During the zecond half
of the game, I was hbavily tuckled by o meaber of an oprosins tecm and
sustained a compound fracture of ny right leg.

Signed:

Report by kedical Board.
Diagnozis; Compound fracture tibia +rd filtulae right,

- History: Uee statenent by .ppellunt,

Admitted to Bast Suffolk and Ipswich Hospital ¢n “2rd Uctovsr 1948, Practure
reduced and wound sutured and put up in plaster the sane day.

Progressed satisfactorily and released on 18th Novecrbter 1948 on sick leave,
Reported back as Out-putient on 9th Decexber, vhen ; lister removed: wound
had healed but fracture showed little sign of urion. FPlaster then reapplied.
rresent condition: General condition exceilent,

Wiearirz plaster applied 9th December 194f with wiich he ambulant on crutches
but is not weight beuring. Rejorts for supervision as Cut-;ntient at

€ weekly intervals, Z-ray shows bocnes in good jositiune

Disability: Compound fracture pright tibia and fibulas,

The officer is receiving Out-patient Crihopaedic treatuent at East Suffolk
and Ipswich Hoepital.

Is the officer in need of further cut-patient treatwent: Yes. Throo months
(3¥/12) Physiotherapy.

Orders given to the Officer by the President of the Ledical Board: To
return home and attend as Out-patient for pwnotrerapy as directed by
¥edical Officer in Charge of Case and await "ar Gffice instructions.

Pulhseas aspesscent - aee Appendix.

Medical board,

Appellant's statement;
Since 6th January ‘1949 1 have been at home on sick leave attending hospital
for x-ray etc. On 2last April 1949 the plaster on cy lsg was resoved and a
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Pr/er/o

22, kb9
Oont'd,

22, kb
25, ko b9

22, T.49

koee langth plaster put on, and 1 was told I oould start walking on it with
a stick, I feel fit for light Jduty and would like to atart as soon as
poswidle, '

Signed:

Report by Medica) Board,

Diagnosis: Cowpound Fracture Titda and Pitula (Right).

History: See previous medical board report. °

Present oonditicn: See foregoing statement by Appellant ard Surgeon's report.
The right lag is in a knee length plaster with walking iron (at present
still damp): he will be abls to walk with atick and will thea be fit to
resuss duties as T.A. Adjutant in a sedentary rople st firat, but in all
probatdlity ho will be abls to resums full duties in 3 months. No other
disatility claimed or discovered,

The officer is not in need of further out.pstient treatment but requires
renswal of plaster stc., from tise to time,

Orders given to the Officer by the Presidant of the Mediocal Boaid: To return
to duty (light) for 3 monthe when he will be required for a Review Board.

Pulheens Assessment - see Appendix.

Report t o Registrar, East ‘Suffolk and Ispwich Rospital to
Exesjdent Comuander Standing Medioal Board,
Capt, ~ - was adxitted to this Hospital on 23,10.48 suffering from

& oompound fracture of the lower third of his right tivia and fibula., The
wound was sutured, the fracture reduced and the limd encased in plaster.

As is oummon with a fracture at this sits, there has been delay in umion

Ve sew him last on the 21st April when X-rTay revealed scanty callus farmation
Wit olindcally the fracture seemed fairly sound., PMFixation in plaster is
likely to continue for anocther two mouths,

I note that you have recommended light sedentary duty on boms servioce, with

& review Board in tiree months' time, I am ontirely in agrvoesent with this
suggestion,

Medloa Boary, ‘
gﬁ ant's statement:
5y last Board 1 bave attended regularly at Ipswich and Esst Suffolk

Hospital, My leg plaster was removed on 3Oth June 1945 and I was told to
put very little weight on xy leg and to use urutches to start with, On
July Usth 1949 I was told that union was progressing and to report back on
bth August 1949 and to atart using sticks but to te careful mot to put

too much weight on my leg. :

1 was poated to 419 Coast Regt. R.A. (T.A.) on 27th April 1949 and have been
there since that date on light duty,

Signed:

Report by edioal Buard,

Disgnosis; Compound Practure Tibis and Fibula Right,

Hictory of the disabdlity: See previous Nedical Board's reporis.

Present condition: See foregoing statement by Appellant.

This office= is now walking with aid of 2 waliding sticks and can get about
for light duties all right., He atates he gets occoasional ache in leg in
evening when alev the low third of right leg is soaewhat swollen and
cedematous, !

On exsxdnation: Sinus and other soars well healed: leg is wested and lower
third anteriorly is slight osdematous,

He i3 still) under supervision of Orthopsedic Registras Ipswich and Best
Suffolk General Hospital and his next visit is arranged for 4th August,

The officer is recseiving out .patient Orthopeedic supervision at Ipswich and
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PR/ET/N

Cont'de Bast Suffolk General Hospital.

Ordera given to the Offiocer Ly the President of the lodioal Board: To

return te lighi_duty for 3 months when he will Le required for Review Board.

22, T.h9 Pulhesns Assersacnt - ses Appendix,

20610: 49

's sta
Sinoe xy last Medical Board I bave been attending the Ipswioh and Esat

Suffolk Nospital sbout once a month, Last time I attended 29th Septeaber
I have been carrying out duties

1949 I wae told that I would be
a8 T.A. Adjutant on Jight duty since my last board,

M gned

Regort by Nedical Board,
Disgnosis: Compound Fracture Tibia and Pibula Right,

© History: See previous Mediosl Boards Reports and Statement by Appellant.

Board deferred.
ialist, Colchester Milit Ho- t

Roxrt dated 21,10,49 :

Bramivation: 014 ocompound fracture right titda end fibula (23.10. wit
dolaysd union due to infection. Union has now ooourred (has been walkdng
vithout plaster for four months) and sinus has been healed for six months.

Z-ray 20,10.49 shows buny union but still rarefaction in region of old
ostecmyelitis i.6., consolidation still not complete.

Glindcally: Poeition good. No siwrtening. Adharent soar over tibia but

no evidenoe of any infection..
Walks with right liwp and atill requires a stick.

Recommand: To continus in present ocategory, P.7. for another three months.

Bo ooutinued,
sent oondition: See Surgiocal Specialist's report.

Patient gets about fairly well and uses oiv stick. He ia able to pcrfoﬂ
his duties ws T.A. Adjutant, He has oedoss somewhat in the evenming if he ’

has stood or walked much during the day,

The officer is receiving physiotherapy treatmsnt Ipswich and Rast Suffolk

Hospital,

9

Orders given to the Offiocer by the Piesident of the Medical Board: To retum

to light duty and will be reviewed in three months.

20,1049 Pulhooms Assessment - see Appendix,

7.

2‘%

#&l_«}..a?_aﬁ'.
ppollant's statements

Since my last Medical Board I have been carrying out-duty a8 T.A. Adjutant

at Doveroourt and my disability has mo bo sggravated,
Signed:

Report by Medical Board,
Diagnosis: OCompound Practure Tibia and Pibula (Right).

History: See previous Medicsl Boards Reports and Statesent by Appellant.

7. 2,00 Repert by Civilian Spocialiat,

No pein at fractiure site, Only weaknoss of leg.

On exaxination: Good aligment. Pirm olassloal union, ruu renge of
movesant in knee and right mkln, but some grating.

Waslling of right quadriceps aid calf, X-ray taken. Union progressing
satisfactorily. Por quadriceps and calf muscle exercises and sassage,
after which 1 consider be will te fit for full duty in about four woeks.

TI680 O—6G1— -2
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PR/ET/N

Te 2.50 Eoard recort continued: )

Coat'd. Present oondition: See 3urgeon's report. Patient atates that he can walk
3 milés without ache or pain. Does not use stick mow, Definite grating
{n right knee and right ankle. "It is tbe ankle which causes pain on much
walking,

The Board doea mot agree with the Surgeon that he will be fit for full
duty in |y wedks,

The officer is receiving physiotherapy treatment Ipawich ard Bsat Suffolk
Hospit S

Omn‘swn to the\Officer by the President of the kedical Board: To
return to his unit for duty aa at present.

P

7. 2,50 hlhog- lacumi}i - see Appendix.
1. 5.50 Medical Board,

. # o

Appellant's statement;

Since my last board I have been carrying out my duties of T.A. Adjutant,
Xy disability has improved considerably but I em still pot able to rua
without straining sy leg.

Signed:

Report by Madical Board, -
Disgnoais: Corpound Fracture Tibda and Pibula (right).

Hlstory: See atatement by Appellant and previous Medical Board’'s Reports,
Board deferred.

Reporrt dated 12,5,50 by Civilian Surgeon Specialist, Colchester Militery
Hoapital, .

History: Capt. atates that he is still isproving. He only feels
pein in right ankle after much walking, or running.

Bxaxination: Grating in kmee and ankle is, if enything, more werked.
Right quadriceps atill grossly wasted.

X-ray: Right knee end Right Ankle - Bones rarified and signs of early
Osteocarthritin.

Recommandation: To continus quadriceps exervises.

Opdmion: It is doubtful if the arthritis in right knee and ankle will
improve, in fect they may become gradually worse.

P.S. In my previous report "full duty” was, I am afraid an incorrect term.
1 moant his usual duties, which I understood to be administrative,

Board Report continued,

Present condition: See Surgioul Specialiat's report with which the Board
agrees,

The patient feols fit for ordinary walking but gets a pain in right ankle
after a long distance or on running.

Troatment: MNuscle exercises, Ipawich and East Suffolk Hoapital.

Orders given to the Officer by the Presidant of the Mediocal Board: To retura
to duty.

1, 5.50 Pullhenas Assessssnt - sae Appendix,

8 68,50  Msdical Progress Report,
Disability: Compound Frasture Tibis and Pibula (Right).

Progress since last Hedical Board (11.5.50) See Surgeon's report attached,
There ia qonsiderabls grating present in knse and ankle,
Report by Clinical Officer in Surgery, Colcheater Nilitery Hospital,
Kxamination: Has now no complainis about his leg, and is quite able to
perfors his administrative duties without sysptoms.

On examination: The degree of arthritis is static, and beyond persistent

.
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PR/BT/N
8. 850
Cont'd.

& 850
8, 2.5

8, 2.5
15, 2.52

15. 2,52
Vo 5.53

wasting of quadriceps is satisfactory,

Roorxzendsd to rexmain in Catogory P3 L3 for the remainder of his servioe.
Furtrer treatmant: Supervision only,

Instructions given to Offiocer ty the President of ths Medical Board:; To
resain at duty.

Pulheens Assecsment -~ see Appendix,

Xadioal Progroas Report,

Dirability: Coapound fraoture tilia and fibula.

Progress sinoco lest Nedical Board: Can walk three miles before ihe knee

and ankle beyin to hurt bhia slightly, See Surgeon's report with whioh

tha Boerd agrsea.

Rapert by Surgical Specialist, Colchester Military Hospital dated 6,2,51,
Examinstion; Condition is unc od,

I agree with the Report by Clinical Officer in Surgery (see” last report)

thet the Category should be P, 3 1.3 perzanently, R
(There seems po reason why he should be boarded again in less than 12 montd~),
The Officer is mot in need of further treatment,

Ipatructions given to Officer by the President of thv Nedical Board:

Rexain at Duty, '

Pulbezzz %.aevavvat - ses Appendix.

Noddoul Board,
Disability: I»acturs Tibia and Pibula.

Dete and placy of nrigin: 23rd October 1948 at Felixstows, United Kingdom,
For hiastory see previsus board reports. .

The condition has mot 1eally changed in the last year. Quadriceps musoles
at thigh are still waated.

Thore is crepitus felt over patella on movement of knse Joint and ankle.
The leg and ankls becoms painful and a little swollen on wrlting over abtout
5 miles, he is definitely impeded if he tries to run.

Findinge of tha Poard,
RBaployaent standacd: L.K.

Further treatment: Nil,
Instructions given: Return to Unit in same Category,

Pulhsens Assessaent - mee Appendix,

Appellant signed the following questionnaire.

Dats of Yirth: 17th Decesber 1918, .

Pamily history: PFather ~ Cause of Death Tuberculosis, Aged 50.

Nother agel 69 health good. Brothers, 4O, 36 and 25 heslth good, Sister -

gauu of Death Neningitis. Aged 26, Sister - Cause of Death Ansemia. Aged

Se

Personal history: .

Qs Have you ever suffered from any of the following - Bronchitis, Asthsa,
Tuberculosis, Fits, Gestrio Disorders, Rheunatisa, Nervous breakdown,
Mortal 1llmess.

Ae  No, Bronchitis -, aged 10,

Qs Have you ever had a discharge or running froa the ears?

As  TYes.

Q+ Has your chest ever boen X-rayed?

As  No, .

Q. Have you ever been discharged as medioally unfit from any branch of
HoM. Poroes?

A No,

Qe Have you ever been rejected as medically unfit for sny branch of H.K.
Porcea?
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PR/BT/N

lhe 5453
Cont'd,

6410, 54
3,12,56
?.12.57
.. 9.58

10. 9.58

A No.

Q. Ars ynu, or have you been, in recsipt of & Disadbility Pension?

A, No.

Q. Triatment ut a Hospital.

A,  Appendicitis, Porilcielle, Tudblin, In-putient for 3 weeks, age 9.
Ear Perforation, Nuraing Howe Worthing, In-patient for 2 weeks, age 10
Comround fracturs ):z, Bast Suffolk end Ipswich, In-patient and Out-
patient 23rd Octores 1948 for L woaks srd 9 months.
Tonsilitis, Ipewich, In-patient for 2 weeks age 12,

Qs Other Medical Treatrent at Home or in a Nuvsing Homs.

Ao -

Qs Have you suffered froa any diseases or injuries other than those
mantioned alove?

Ae  MNosales, Wumpa, Whooping Cough, Chicken-pox, Fracture left leg age 3.

I certify that I have ansmered as fully as possible all the qusations about

ny faxily ard personsl health, and that the infarmation given is trus to

the twst of my knowledgs.

Pulheens Assesamont - see Appendix,
Pulheens Asscasment - see Appendix.
Pulhtems Assessment - aed Aprendix,
Tormdnal leave commonced.

PROCEEDINCS ON RETIREMENT

Appsllant's statement:
Q. 1In what countries/naval stations have you served and for what periods?

Ae Norway - 1 month, Iceland - 2 years, France-Belglua-Holland-Germany
3 years. .

Qs Give particulars of any previous service in the R.N., Army or R.A,P.
and state whether you received a disability pension in respect of such
service.

Ae Nope,

Qe If you are suffering from any diseases, wounds or injuries state what
they are, also when and wheru thay first started,

As  Ostecarthritis in right knee and ankle joint dus to fracture of
titda snd fibula, First started 23rd October 19,8 at Pelixstowe. .
Treated at Eaat Suffolk and Ipaw!ch Hospital and Colohester Military.
Prom 23rd October 1948 to ? 17th Noveaber 1948 as In-patient and Out-
pstient for nearly 9 sonths.

Qs Did you auvffer-'from anmy dissbility mentioned above or smything like
it before joiming the Porces?,

- A

Ao, No.
Qe Has your chicst ever been X-rayed?
Ae Noe

Qe Have you suffered froa any diseasss or injuries other than those
mentiored above? 1f s0 give particulars,

Ao Ro.

I certify thet I have tnswerdd as fully s poesible all the questions about

uy Servios and personal history and that the information given ia true to

the best of =y kmylodao.

Signed:
MMHLM@.%
Yraoture right tibda and fibula Ooctober 194 Site of fracture painless,

tut 0till hes pain in right ankle and right knee after exertion. Right ankle
occasionally sawella,
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Ph/BT/N

30, 9,58

10 9.58

Medioa) Report,
Byes: Visual souity without glasses: Right 6/5; Left 6/5. Diseases none,
Rara, Nose and Throat: Right hears foroed whisper at 10ft. left hears
foroed whisper at 10 ft. Eoth ears hears foroed whisper «f 16 £%,

Both ears hears oonversational voice at 20 ft. _ .

Discases nil atmorsal detected. Tyspanic msabranss norsdl and intact.

Upper lisbs and losomotor systea: Upper limbs nil aboorsal detected,
Locomotion: Site of fracture right leg - satisfactory, Wasting of right
quadriosps, Crepitus over patella on movemsnt of right knee. No swelling of
right knee or ankls, Slight loas of pows: of right leg.

Physical capacity: Idestificetion (sdditional scars etc., sinos enlistment):
8car lowsr right leg.

Height 724", Weight 151 1bs, '

Urine: Appearance clear, Albumen nil. Sugar mil, Specific gravity -,
Physique average.

Cenito-urinary and perinasum nil sboormal deteoted,

Skin olear. Endocrine conditions nil abnormal detected.

Cardiovascular system: Heart sounds rormal, Pulse Rate 72, Blocd Preasure
14,G/80, Hespiratory system: No wurxur. Chest olear. Chest measurements:
Full expiration 36", Range of expamsion 2 *,

Central pervous systea nil atnorzal detected,

Abdomsn: Hernial orifice clear. No masses felt.

Any abrorsalities or conditions not already noted affecting physical
capacity nil, )

Mental capacity and emctionai stability: Norwal.

Pulhwess Assesumont - ses Appendix,
Retired with sffect from 26.9,58,
EVIDENCE IN CONNECTION WITH CLAIM (WHILST ON TERMINAL LEAVE)

The following repliea were given by the Appellsant on a fors signed by his

whon applying for Disalility Retired Pay.

Q. What 48 tbe nature of the wound, injury or discsse for which you olaim?

Ay  Oateo-Arthritis in right knee cnd ankle dus to injury below,

Q¢ If a wound or injury, where and when did it ocour?

A, 2B8th Octcber 1948 Pelixstows.

Qs If an injury, givo . brief account of the acoident.

A, WHilst oarrying cut suthorized recreational tralning, I sustainsd a
corpound freoture of the tidtis and fiLuls of ay right leg.

Q. If a disease, whon and where did you first begin o suffer from it?

Ae Nope,

Qe Do you olaim that your &isability is attributabls to your servioe in the
Porces afier the 2ud Septcaber 1933, -

As Yes,

Qv Ir mot, 4o you olaim that it was aggravated by your service in the Forves
after tha 2nd September 1939, snd resains aggravated therely?

Ao No,

Qs Give an acoount of the oonditions of yowr service which you consider
oaused or aggravated the disability id respect of which you have made
your olaim. ’

As  Carrying out recreational training wherely the abovs nased ocompound
fracture was sustained. Owing to length of hesling time, catec-arthritis
set up in knee and anmkls joint. . .

Q. Give tho fu1l naen and atdress of your prosent dootor (privete or
Netional Heslth Sorvice).

As  MNediocal Officer, War Office Main Buildirg, Whitehall,

Q. Give partioculers of amy wedical trestment you have obtained (1) Dootors.
(2) (a) Hospitals before your servioe (b) during your servios and (o)
since your servios.
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PRt/

10, 9.58
Cont'd,

20, 10,58

Undated

A. (1) Doctors - Nome. (2) (a) - (b) East Suffolk and Ipswich for
Aocaident (ree above) from 23rd October 1948 (In-pstient) to 17th?
November 1948, and Out-patient for nearly 9 sonths. Colchestasr Military
for treatment for above acoident, dates unknown.

(o) Mil.

Appellant's statement:

Q. V¥hat is the injury, ailment, or dissase froa which you claim to be
disabled? ’

Ae Osteo-arthritis of right knse and ankle,

Q. VWhat are the symptoms?

A. Pain in right knee and ankle after walking or exertion. Can walk about
3 miles at his own pace. Cannot run.

Q. VWhen d4id you first notice these symptoms”?

As 1948,

Q. Did you suffer from the condition or any siuilar condition before
Joining the FPorces?

A. No.

Qs  What are the partioular conditions during your service whioch you consider
coused or agagravated the disability?

A+  Playing an organised gase of Rugby Football in October 1948, which was
part of the recrestional training.

Q. Cive particulars of employment, aick absences and any medical treatmsent
sinoe your discharge froa the Porces.

A. Roleased 2B,9.58, Esploysent: Civil Servant from 1,10, 58,
Treatment: Nono since relesse. Panel Doctor Dr. Eler, utth‘ﬁuhu,
Hants,

The above statument has been read over to me; I agree to it and have nothing

to sdd,

Signed:

Pinding of Board,
Clinical examination:

Deolared age 39, Height 6' 2" (with boots)., Weight llat. 3}1bs (indoor
clothes).

Urine - none,

Physical examinstion: Gensrsl ocondition sutisfactory. Tall, spare build,
Part upper denture, Tongue clean, Fharynx normal., Noraal demeanour.
Heart and Lungs: nil abnormal detected.

Abdomen: Scar of appendectomy right psramedian featureless.

Gait: No limp. Can tip-toe and squat fully.

Right leg: Small round depressod acar on medial sapect at function of
middle and lower third - slight irregularity of titda at this point.
Goneral slignment is good,

Movesents: Ankle full sub-taloid and mid-tarsal full. No crepitus detected.
Knee: Extension full. Plexion Just short of full, No abnorsal motdlity.
Fine crepitus felt under the patella.

Vesting calf less than I", Thight",

Left leg nil abnormal detected.

Board defarred.

I.ray Report,

ight knee and right ankle and lsft knee - ankle for comparison.
There are some osteophytic changes present affecting the right ankle joint
which are consistont with post trauzstic lesion, The anterior joint aspect
of the tilda is very irregular and has united with osteophytio formation.
There are some changes of an eirly arthritic nature in the right knee. I
cannot see any definite changes in either of the left kuwe of left ankle.
Pilme dated 29,10,58 dvailable,
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myrt/m

411,58

20, 1.59

10, 359

10, 3. 59

rt .
X-ray Report noted.
Diagmosis: Osteo-arthritis right keewe and ankle, following fracture of
right titie and fibula., X-ray shows osteo-arthriiio charges in these jJoints,
Specify in what way the disablement interferes with the clainant's exercise
of funotion and mode of life: Pain in right knee and ankle is troublesoms,
Can walk woll at own pace but canrot run,

Clain rejected in respect of Injury to Right Leg with Osteo-Arthritis Knee
and Ankls. :

Entitlement Appeal lodged.
EVIDENCE IN CONNBCTION WITH WNTITLEMENT AFPEAL

Statesent A

Banis of appeal,

State the disability in respect of which you appeal: Osteo-Arthritis in
right ankle and knee.

State whether you claim that the disability is attributable to your servioe
sino 2nd Septesber 1939 - Attributable.

Are there any facts or argusents upon which you partioularly rely in support
of your olaim and which you think may not have been fully considered by the
Windstry?

(1) During officiel services recreational training, sy right leg suffered a
ocompowrd fracture.

(2) Owing to the time taken to heal, ostec-arthritis Gsi.eloped in my right
knde ard arkle joints, This has reatricted radically my atdlity to wove
mﬂly-

(3) A court of enguiry convened following the injury found that I was "on
duty” and that I was compslled to carry out racreationzl training.

(4) If I had oot been ocoapelled to carry out recreational training, this
Lngury and subsequent after effects would not heve arisen,

(5) It is therofore considered that sy disability is #n direct consequence
of and attributadble to ay service since 2nd September 1539,

Extract from National Insurance Records dated 23, 2,59,

Periocds of certified incapacity since 5.7.46
From To Nature of Incapacity
31, .59 5. 2.%9 Sinuaitis
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/re

OPINION OF VMIECAL SERVICES
KINISTRY OP PENSICHS AND NATIOMAL INSURANCE
(WAR PENSION3)

1. njor: who was serving on the ird September, 1939, continued
to sorve until the 28th September, 1958, when he rotired from the servioe,
He rnow appeais sgainat the d:olision of the Ministry that his disability,
injury to right leg with osteo-arthritia knme and ankls ia not attridbutable
to aid waa hot aggravated by his service after the 2nd September, 1939,

2. ajor was injured on the 23rd October, 1948, when he sustained
racture of the lowar third right tibia and fibula, The incident

in which the| injury occurred is not scoepted as having any connection with

service and reasons for this are set out elsewhere. Bevond consider—

ation of the| mature of the injury sustained, no medical question enters’

into this but we are to consider if there wus any aggravation of the

injury or it& soquela by Major subseaquent service.

5\!;20;?)13 to the service records Major ms playing in a Rugdvy
Poo tch when the injury was sustained. He was immediately taken to
the East Suffolk and Ipswich Hoapital where after wound toilet the fracturs
was reduced and the leg was imaobilised in a plaster cast, Major

was discharged to aick leave in mid November, 1946, and he ocontimed to
attend the hospital as an out~patient,

L. In April, 1949, the long leg plaster was replaced by a knee length
plaster with walking iron and a medical board considered that he would be
able to walk with a stick and to be fit to resume his duties as a Territarial
Army adjutant, in a sedentary role at first, He was accordingly placed in
an appropriate mediocal category and his fitness was subsequently reviewed
periodically by medical boards. He also remmined under hospital supervision,

5, During one medical board (in Pebruary, 1950) it was noted that

Ma jor said that hs could walkx thruee milea without ache or min
and that he had dlscarded his stick, The board fourd definite grating in
the right imee and right ankle and on furtber oxamination in May, 1950,
X-ray examimtion chowed rmaefaction of the bones and signs of oateo-
arthritis. Major remminsd it for duty and in the following
August & Clinicel Officer in Swgery, Colchester Military Hospital reported
that he had no complaints about his leg and was quite able to perform his
administrative duties without asymptoma., 7The degree of arthritis was
desoribed as static and bevond persistent wasting of the quadriceps was

satisfagtory; Major then only required supervision amd it was
advised that he should remain in Category P.3 - L.} for ths remainder of
his service,

6. The right leg wea substantially unchanged &t further examimations in
Pebruary, 1951, and Mebruary, 1952, ani Major completed his
service with no further aignificant reference to the disability, He was
medically examined in September, 1958, in connection with thes retirsment
proceedings when the aite of the fracture was psinlass, but he still had
pain in the right ankle and right kree after exertion and the right ankle
swelled occasiommlly, The wasting of the right auadricepas was referred
to and there was also slight loas of power of the right leg, crepitus
over the pstella alaso being noted on movemsnt of the right knee,

7. After his service ended Mejor Mg alao examined by a
Miniatry medical board, X-ray examinetion then showed osteophytio changes
affacting the rlght ankls joint conaistant with a poat treumatic lesion,
The anterior joint aspect of the tibia was irregular with osteophytic
formation and there were some du.nges of an early osteo~arthritic nature
in the right Imee,
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8, Osteo-arthritis is a world-wide ailment affecting not only mankind
but also vertebrate animmls, and it occura about equally in both sexes,
Numcrous theories have been advanced to explain the diseass with little

or no convincing evideroce in support on critical amalysis, It is, however,
known that injuries to or in the neighbourhood of joints may initiate an
osteo~sxrthritic process in, and lixited to, the Joint or joints directly
affected by the injury. These oases oan usually be differentiated froam
those due primarily to degonerntive changes not only by the fact that they
ars most commonly unilateral and looalised, but also because the osteo~
arthritic changes in the affected joint or joints can frequently be seen to
be related to faulty apposition of the srticular surfaces which has
rosulted from the injury and is evidsnos of it,

9, It is clear froam the history anmd the X-ray ovidenoe in this case that
the osteo~arthritia in the right knee and ankle is a direct result of the
foottall injury, After careful porusal of all the records we consider
that the degres of osteo~arthritis now present is wholly coxgensurate with
the erfects of ThEitinjury uninfluencad by Major subssquent
servioe,

10, In this conmsotion the evidence shows that following his injury

Ma jor was imnediately admitted to hospital where the treatment
given was appropriate and in accordance with current practice, His after
care both at the hospital and by the service authorities was also
satisfactory., His condition mas frequently reviewed and his medical
Category was adjusted to ensure that he was not exposed to the more
arduoua forws of service, Mor the whole period of his subsequent service
hg was exployed in sadentary administretiye duties suitable to his
limitations. That he developed early signs of osteo~arthritis changes,
therafore, was not the result of sry aggravation hy his subsequent servios
but was bscause of the mature of the fracture itself, This effect would
havs been precisely the sams had Major been discharged froa the
sorvice lmmediately on sustaining his ingury,

11, Accordingly nothing ascribable to service after the accident -
occurred can be regardad as having adversely affected the disability,

Date: 12th May, 1959, 8igned: ,..uiiiiiarsitarseinestesisrenns
Medical Officer authorised to sign for .
and on behalf of Chief Medical Offioer,

MINISTRY'S BEASONS POR MAINTAINING REJECTION

1,  When serving as adjutant to a Coast Regiment R.A. in October, 1948,
Major took part in a Rugby Pootball metch during which he was
tackled by an opposing player and fell suffering a compound fracturs of
the lower ¢hird right tibia and fibula, A Court of Inquiry into the

cauase of the injury was subsequently held and from the aevidence then given
it appears that at the commencement of the football seascn Major

had sought and obtained his Commanding Officer's permiasion to play rugby
for the Palixatowe Rugby Football Club ~ a civilian football organisation,
t was while representing that club in a match againat the Colchester

Garrison that Major sustained his injury,

2, Major has explained that hes wan "compelled to carry ocut
recreatioral trmining"™ and that the Court of Inquiry found that ho was
"on duty” at the time of the accident, He alno says that had he not
boen compelled to oarry out recreational training the injury and its
subsequent aftsr offects would not have ariaen,

THOSD O 61— 3
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n/rs

3, It is agreed that, as is shown by ths statcment by the Offiocer Commanding
the Plold Regimant (R,A,) concermed, Major was given permission to
rlay. Rugty Poothall for the civilian team and that following the holding of a
Court of Ingquiry ths opinlon was expressed by the District Commnder that

Xa Jor was on duty, It falls to be considered, therefors, whether
his partiocipation in these games and particularly the ors now under
considerntion aunsiituted a service compulsion in which case the injury would
be &us to sarvise, The oxpressed opinion that at the time of his injury
Major was "on ATY™,"%és not Nring his footbhall activities within
the roalm of duty and their consequences s dus to servics, if in fact hs was
at the timo pursuing & course of action shich although mot contrary to the
interests of the servics waa neverthelsss one diotated primarily by his own
personal inclinetion,

L, S0 far aa the general considerations of this point are’ conocerned, the
Minister must point out that the words "4ue to service® and "atiributable
to mervioce" do not emtreace all aots perforsed and conditions and events
ucdergons in the oourse of service irreapective of any speoieal or general
obligations peculiar to service as compared with civil life to perform or
undergo them; wheather a particular event is &ue to service is a question of
fact to be datermined in the-1ight of the evidence (HORSFALL v MINISTRY OF
PENSIONS - Roports of Selected War Pensions Appeals, Volume 1, page 7).

5. In RIDIEY J, K, v MINISTRY OF PENSIONS - Raports of Selocted War
Ponsicns Appeals, Voluue 1, page 675, DENNING J, as he then was, stated

"In my Judgzement whsare an ecoidant or misadventure is one which occurs in s
man'a own personal sphere it is not attributable to service”, In RICRARDS v
MINISTRY OF PRNSIOM3 ANMD NATIORAL INSUPANCE - Reports of Selsocted War Pensions
Appeals, Voluue 5, page 631, ORMEROD J, held that the test to be applied in
order to detormdne whether an accident which caused disabloment is dus to
service o whethar it is within the appellants persomal sphere is whether on
the whola of the facta the appellant was engaged on some persomsl anterprise
unconneoted with any duty or cospulsion of service, The incident of whiah
the accident forms part cannot Uz divided up into small compartments so as
to dicsooiate the oocourrence which gives rise to his disadlemsnt from other
ocourvences which form pagt of the same incldent,

€. In the present cacs the Miniater is unable to agres that the faot that
Major sotight and obtained permission to play football for s civilian
alub as a form of rocrostional exercice can be held to conatitute an implied
obligation on the service authorities, nor did it conatitute any autharity
to play or to convert Msjor activities in this direction into a
requirerant or compulasion of service, Indeed the most trat can be read into
the granting of sish peralssion iz that when required Major Goodvody had
pormission to be absont from his normal duties for this purpose, DPublication
in Part 1 Oprders of the fact that he would play in that oivilian tsam on &
perticular day was olearly for information only and did not indioete that

he was vrdared or otherwipe expscted by the service authorities to take part
in that game, Indeed the selsction of thoss to represant the civilian taam
was beyord the control of 4he service authority., That the relevant game wag
against a sorvice team was fortultous and has no bearing on the question

at izsue,

7. That Mejor elscted to pursus his recreational training
activities in the form of Rugby Football indicates hls interest in that

sport but this and his docision to play that game for a civilian toam was
entirely a question of his uwn perponal cholce freely determined, and was
not instigated by the sexvice authoritiea, Thus the injury he sustained did
not result from any service compulsion, In other words the activity in which
he was engaged was in no way determined by any special or general obligationa
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peculiar to service but was solely referable to the axerciee of his
pefsonal choloe. It is the opinion of the Minister, therefare, that the
injury to the right leg oocurred within Major . personal sphere
and ‘that servios played nmo effective pert in ita causation,

8, Dledioal Services have advised that the treatment Major

received during ssrvice was satisfactory and in accord with currenmt
practice and that there was nothing in hias subsequent servioe which ocould
be held to have worsened the disability or to have acoentuated the
devolopment of osteo-arthritis in the right leg.

9. Aocordingly on these grounds the Minister oconsiders that it is olear
that Major disability injury right leg with osteo—-arthritis
knoo and ankle is neither atiributadble to nor aggravated Yty seervice,

The Tridbunal is asked to decide =~

(a) whether the Appellant's disability injury right leg with
osteo-arthritis kned and ankle, is attridbutadble to servioce;
and, if not,

(b) whether it existed before or arvse during servioco and has
been and remains aggravated therebdy.

19
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6. L9

APPENDIX SHOWING SERVICE -MEDICAL ASSESSMENTS

OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS)

Dete

22, Lok9

Date

22. 7' “9

Note :~-The purpose of the Pulheems system Is to assess the functional capacity In relstion to cartain qualities, These

E1E |
Yeur of Birth L4 U L H 3 1| M S
0 2 ol 1 2 2
He. _PSOIR)WD wg&l RIGHT TIBIA AND
U -
C.P. L See P abeve
We. S -
3 E
Year of Birth P V] L H 1 1 o} H
. = 2 1 2 2
M p COMPOUND FRACTURE RIGHT TIRIA aND
V]
C.P. L See P above,
We, S
3 [3
Year of Birth 4 v 8 H'l 1| M|
= 2 1 a l 2 2
He. p COMPOUND FRACTURE RIGHT TIBIA AND
|____FIBUIA - EFFECTS
v
C.P. L See P above. Review 3 montha,
Wt, S

qualities are assessed under the seven letter headings PULHEEMS. e, :—
Physial Capacity for muscular effort asssssed on body build.
Upper Limbs, l.e, sbility to perform muscular work,

Locomation, l.e., abllity to march, etc

P,
u.
[
H.

EE.

H.
S

Hearing acuity
Eystight (visusl acuity)

Mental Capacity
Stability (emotional)

The sssassed degrae of each quality will ba found In the space under its appropriate letter. The degrees refer

to functional abifity t—

tecond E to the left eye.

Degrees | and 4
Degrees 2 and §
Degrees 3, 6 and 7
Degree 8

Degrees | and 2
Degree 3
Degrees 4 and §
Degree 6
Degree 7
Degres 8

As regards tyulfh(. EE 15 the assetsment of visual aculty only, the first E refereing to the right eys and the
he unaided visual acuity of each eye 1s found In the upper half of each box and the corrected

functional efficiency sbove the average
averzge functional efficlency
diminishing functional efficlency

disabliity of an advanced degree preciuding tervice employmaent.
In general the degrees of P.U.L.M. and S. are to be Interpreted as follows :—

Full combatant service In sny part of the world,
Restricted service in any part of the world.

Full combatant service in umpinic tlimates.
Restricted service In temperate climates,

Servica In the United Kingdom,

Permanently unfit for servics,

visual aculty of each eye, if known, In the lower half,

The further spaces are for the yesr of birth, height In Inches, colour percaption and weight In pounde and

also for notes where necessary on the qualities P.U.L. and S,
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS)
]

P/ET/N E £
Dte
Year of Birth Plu e w1y |M]s
20, 10449 1918 R 2 71 3 i 2 2
H. P GONFOUND FRACTURS TIBIA AND FIBULA
o 4
C.p. L Review in 3 wonths,
We, S
3 E
>
t Year of Birth Plu e w2 1lm]s
7. 2,50 1918 =l 20211 2| 2
He, P COWFOUND FRACTURE TIBIA AND PIBULA
u 7
CP L Review in 3 months.
! We, S
3 3
Paee of P lult |H M |s
Year of Birth 1 1
1., 5,50 1918 3 2 1 B 1 2 2
Ht. P Compound Practure Tibia and Fibula
u \TIgI)
C.P, L Review in 3 months,
We, S

Note :—~The purpots of the Pulheems system Is to assess the functional capacity In relation to certaln qualities. These
quelities are assassed under the seven letter headinge PULHEEMS. Le. i—

Physical Capacity for muscular effort assessed on body bulld.

Upper Limbs, Le., ability to perform muscular work.

Locomotion, le., abliity to march, stc.

Hearing aculty

Eyssight (visual scuity)

Mental Capacity
Sublility (emotionsl)

The msassad degrae of each quality will be found In the space under Its appropriate letter, The degrees refer
to functionl ability :— .

rIpIrco

Degrees | ond 4 functional efficiency above the average

Degrees 2 and § average functioml efficiency

Degrees 3, 6 and 7 diminishing functional efficiency

Degree 8 disabllity of an advanced degree precluding service employment.
in general the degrees of P.U.L.M. and S. are to be Interpreted as follows (—
Degrees 1 and 2 Full combatant service In any part of the world,
Degree 3 Restricted service In any part of the world,
Degrees 4 and § Full combatant sarvice In temperate climatas,
Degree 6 Restricted service in temperate climates.

Degree 7 Service In the United Kingdom.

Degree 8 Permanently unfit for service.

As regards cynl{ht. EE 15 the a.sessment of visual aculty only, the first E referring to the right eye and the
second E to the left eya. Tha unsided visual acuity of each eye 13 found In the upper half of each box and the corrected
visual scuity of each eye,  kinown, in the lower half,

The further spaces are for the year of birth, height In Inches, colour perception snd weight in pounds snd

sho for notes where nacessiry on the qualities P.UL. ard §,
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APPENDIX SHOWIHG SERVICE MEDICAL ASSESSMENTS

P/ ET/N : =
Duta
Year of Birth Pluo v W] 1| 1M ]s
& &50 ‘ 1918 3 2 | =» 1 2 2 | L.E.
Ht, 4
V]
C.P. L ?mu?d Practure Tibia and Pitula
W, S Review 6 months,
E E
Dwe Year of B H
ear rth P U L 1 1 M S
8 2.5 1918 3.l R 1 21 211w,
He, P :
U
CTompo Practure Tibla and
P L ERSe frigne
We, S Review 12 months,
E 3 T
Date .
Year of Birth P V] L H 1 1 M S
15 2,52 18 3 2 3 by 2 2.1 L.E,
He. P
U B
C.p. L Practure Tibie end PIWIa RIght |
We, S
Note :—The purposs of the Pulhesms system Is to assess the functional capacity In relation to certain qualities. These

qualities are sssessed under the seven letter headings PULHEEMS, 1o, :—

P.
u.
L.
H.
EE.
™.
S

Physical Capecity for muscular effort assessed on body bulld.
Upper Limbs, le., ability to parform muscular work.
Locomotion, l.e., abllity 2 march, etc.

Hesring acuity

Eyesight (visual sculty)

Mental Capacity

Stability (emotional)

The assessed degree of sach quality will ba fcund In the space under its appropriste letter. The dagress refor

to functional ability -~

$4C0,

Degress | and 4 functiona! efficlency above the average

Degrees 2and § average funcilonal efficiency

Degrees 3, 6 and 7 diminishing functionsl efciency

Degree 8 disability of an advanced degree preciuding servics employment.
In geners! the degrees of P.U.L.M. snd §. are to be Interpreted as follows 1—
Degrees | and 2 Full combatant servica In any part of the world,
Degree 3 Restricted service In any part of the world,
Degroes 4 and § Full combatant service In temparate climates.
Degras 6 Restricted service In temperate climates,

Degres 7 Service in the United Kingdom.

Degree 8 Permanently unfit for service.

As regards oynl{hx. EE 13 the assessmant of visual aculty only, the Arst E referring to the right eye and the
ad E to the left eye. The unaided visual aculty of each eye is found In tha upper half of each box and the cerrected

visual acuity of each eye, if known, in the lower hall.

The further spaces are for the year of birth, height In Inches, colour parception aad weight In pounds end

50 for notet whare necessary on the qualities P.U.L. and §.
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS)

PP /X E | E
Date
Year of Birth P u L H 1 1 ™ s
6410, 54 3 2 3 1 2 2 L.E,
Hu P
U
c.P. L
We. $
T 3 E
Date .
Year of Birth P U L H |1 1 M H
3.12, % 3 ]2 {3 12 2 L.B,
He, P T, .
[V}
C.P. L
We S
E €
Date
Year of Birth P (V] L H 1 1 M H
‘5,12, 57 3 2 311 2 2 | LB
He, P.
U
C.P. L
Wre, S

Hote :~-The purpase of the Pulheems system is to sssess the functional capacity In relation to certaln qualities, These
qualities are assessed under the seven letter headings PULHEEMS, Le. :—
P, Physiesl Capecity for muscular effort assessed on body bulld.
U. Upper Limbs, Le., ability to perform muscular work.
L Locomation, e, ability to march, ate
H, Hesring acuity
EE. Eyesight (visusl scutty)
. M. Mental Ca
S, Stbility (erotionsl)

) The sssasted degree of each quality will be found In the s under its tiste letter. The degress refer
. o functional abllity :—“ ity puct tpprep

N Degroes | and 4 functional efficiency above the sversge
Degrees 2 and § aversge functionsl efficiency
Degrees 3, 6 and 7 diminishing functional efficiency .
Degree 8 disability of sn advanced degrea preciuding service employment,
In gereral the degrees of P.U.L.M. and S. sre to be Interpreted as follows :—
Degrees | and 2 Full combatant service In any part of the world,
Oegrve 3 Restrictad service In any pert of the warld,
Degroe: 4 and § Full combatant service In tempsrate climates.
Degres § Restricted service In temperste climates.
Degree 7 Servics in the United Kingdom,
Degres § Permanently. unfit for servics.

As regarde eyuight, €E 15 the sssessment of vitual sculty only, the Arst E relerting to th:o right eye snd the
vecond € to the left aye. The unalded visual sculty of exch eye Is found In the upper balf of sach box and the corrected
visutl sculty of each aye, H known, In the lowsr hall,

The further speces are for the vear of birth, height In inches, colour tion end weight Ia pounds end
for notes where n:tﬂt.\ry on the qualities P.U.L. and §, parcer
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APPENDIX SHOWING_SERVICE MEDICAL ASSESSMENTS
OF PHYSICAL _AND_HENTAL  CAPACITY. (PULMEEMS)

PW/gm E | E
Year of Birth P V] L H 111 M S
10, 9,58 1918 3] 241 3, 2 2| 2
He. 724 P 014 Practure Right Tibia and Pibulg
v ;
J
- - CP 5, L
Wt 151 lbe, S
3 E
Duta
Year of Birth P (V) L H M S
R P
v
C.P. L
We, $
3
Date ) -
Year of Birth P u L H M S
Ht, 4
u
C.P, L 1
We, S

Note :—The purpose of the Pulheems system Is to assess the functional capacity In relatlon to certain qualitiss, These
qunlities zre assessed under the seven letter headings PULHEEMS, Le, :—
P, Physical Capacity for muscular effort assessed on body bulld.
Upper Limbs, Le., abllity to perform muscular work,
Locornotion, le., abllity to march, etc.
Hearing acuicy
. Eyauight (visual acuity) |
Mental Capacity
Subllity (emotional)

IpTIre

w

The assessed degree of each quality will be found in the space under its appropriate letter, The degrees refer
to functional abllity :—

Degreas | and 4 functional efficiency above the average

Degrees 2 and § average functional efficiency

Degrees 3, 6 and 7 dimintshing functional efficlency

Degree 8 disabllity of an advanced degree precluding service employment,
In general the degrees of P.U.LM. and S. are to be Interpreted as follows :—
Degrees | and 2 Full combatant service in any part of the world,
Degree 3 Restricted service In any part of the world..
Degrens 4 and 5 Full combatant service In temperate climates,
Degree 6 Restricted service In temperate dimates.

Degree 7 Service In the United Kingdom,

Degree 8 Permanently unfit for service,

As regards eyesight, EE is the assessment of visual acuity only, the first € raferring to the right sye sand the
second E 1o the feft eye. The unarded visual acurty of each eye Is fourd In the upper half of each box and the corrected
vitual aculty of each eye, If known, In the lower half, )

The further spaces are for the year of birth, helght fa Inches, colour perception and weight In pounds and,
also for notes where necessary on the qualites PUL, and S, ’
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(Decisions referred to are as follows:)

VETERANS’ ADMINISTRATION,
Boarp oF VETERANS APPEALS,
April 12, 1960.

TrrLe 38, UN1TED STATES CoDE; WoRLD WAR II; SERvVicr CoNNECTED;
Den1ED

QUESTION AT ISSUE

Service connection for dysidrotic eczema.

CONTENTIONS

The veteran contends she was treated for a skin condition while
in service, that she has suffered recurrences intermittently since
service and, accordingly, her appeal for service connection should be
allowed.

OUTLINE OF MATERIAL EVIDENCE

The veteran had active duty from August 1943 through Janusry
1946. Examination for appointment in the Army Nurse Corps snd
extended active duty reported the skin as normal. Service medical
rccords show treatment for dermatitis, chronie, vesiculo, scaling,
fingers of both hands, with duration of 2 years, in September 1945
and for eczematoid dermatitis, acute, of fingers and hands in Novem-
ber 1945. She was admiited to the hospital December 7, 1945, for
dermatitis, eczematoid, acute, moderate, at which time treatment
included X-ray therapy. She was discharged cured January 14, 1946.
Exmnilnabion for discharge done in October 1945 reported the skin as
normal.

She was hospitalized by this Administration in April 1955 for 3
days because of first- and second-degree burns of the face and fore-
arms.  With the exception of the burned areas, the skin was reported
as normal at this time.

————, M.D,, reported he treated her in August and October 1959
and that his diagnosis was dysidrotic eczema.

Statements of the veteran and her husband were received in Novem-
ber 1959. They reported that both being professional nurses they
never sought medical or clinic treatment for recurrences of the rash
of her hands until recently. :

A photostat of a civil service medical examination dated November
21, 1945, does not report presence of any skin condition. and the
veteran stated she had no physical defects, discase, or disability at
that time.

DISCUSSION AND DECISION

Consideration has been given to the service records, all other
evidence, and the medical aspects of this case. It is the determina-
tion of the Board that any skin disorder treated in service was acute
and transitory in nature with recovery during service being shown,
and the skin condition reported by Dr. ——— in 1959 is not related
to the condition in service and it is not shown that present skin
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disease resulted in any way from service performed by the veteran.
The Board finds the evidence available does not permit the grant
-of service connection for dysidrotic eczema and, accordingly, the
-appeal is denied.

L. E. IMuoFF,

Frep H. Crarx, M.D,,

D. E. Smirs,

Associate Members.

VETERANS’ ADMINISTRATION,
BoARp OoF VETERANS APPEALS,
) April 14, 1960.

TrrLe 38, UniTep StaTeEs Copk; KoreEan ConruicT; SErvicE CoN-
NECTED; ALLOWED

Appellant represented by the American Legion.

QUESTION AT ISSUE

Service connection for residuals of injury to the left shoulder.

OUTLINE OF MATERIAL EVIDENCE

The veteran had active service from November 1951 to August
1953. Examinations for call to active duty and release therefrom
made no report referable to the left shoulder. A report of the sick
record of the U.S.S. Deuel (APA~-160) shows an entry for April 29,
1952, of the stiff left shoulder. There is a photostat of a light duty
slip dated July 28, 1952, due to injury of left shoulder. An official
examination was carried out in February 1959 at which time the
veteran stated he had pain in his shoulder since service and at times
his hand “wouldn’t operate.” The diagnosis was history of left
shoulder injury.

, M.D., reported in November 1959 that after examining
the veteran’s left shoulder, including X-rays, while weight bearing,
his diagnosis was acromioclavicular separation, old, unhealed.

DISCUSSION AND DECISION

The service medical records show a condition of the left shoulder
in 1952. Evidence has also been considered of presently existing
acromioclavicular separation. It is the determination of the Board
that in view of the evidence and by the resolution of reasonable
doubt in favor of the veteran, service connection is established for
any condition of the left shoulder now present. Accordingly, the
appeal is allowed.

1. K. Imsorp,
Frep H. CrLark, M.D.,
D. E. SmirH,
Assoctate Members.
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VETERANS’ ADMINISTRATION,
BoArRDp oF VETERANS APPEALS,
: January 10, 1960.
In the appeal of: [Deleted.]
In the case of: [Deleted.]
Claim No. [Deleted.]
Docket No. [Deleted.]
THE ISSUE

The Veterans’ Administration regional office [deleted] determined
that the proceeds of the deceased veteran’s policy of national service
life insurance are payable to his sister [deleted]. A claim submitted by
his brother [deleted] was denied because he was not the designated
beneficiary. Notice of the denial was directed to the brother under
date of June 2,1960. The brother appealed from the denial, his appeal
being received July 25, 1960.

The brother contends to the effect the veteran changed the bene-
ficiary designation for his insurance to him. [Deleted] has advised
that she relies on the evidence of record and does not intend to submit
an answer to the appellant’s contentions.

THE EVIDENCE

National service life insurance in the amount of $10,000 was in force
when this veteran of World War 1I service died on September 30, 1959.
By form dated April 30, 1952, the veteran had named his mother
[deleted] as principal beneficiary for his national service life insurance
and his sister [deleted] as contingent beneficiary. The mother prede-
ceased the veteran. A thorough search of the records of this Admini-
stration did not disclose a beneficiary designation by the veteran for
his insurance after the one dated April 30, 1952.

A field examination was made and the appellant deposed that the
veteran filled out forms in the latter part of 1957 or early part of 1958
for the purpose of naming him as beneficiary for his insurance; that
he saw the veteran fill out the forms; that the forms were filled out at
[deleted]; that the veteran said he would get the form completed and
mail it to the Veterans’ Administration; and that his sister [deleted]
knew he was to receive the veteran’s insurance. The veteran’s sister
[deleted] deposed that in going through the veteran’s personal effects
they found nothing pertaining to his GI insurance other than a record
of premium payments and s copy of the designation of the mother as
primary beneficiary and [deleted] as contingent beneficiary; that the
veteran never told her he had changed the beneficiary in favor of the
appellant or anyone else; and that she feels sure the veteran would
h;}fv_e told her if he had done so as he had her handle all his business
affairs,

Another sister of the veteran [deleted] has written this Administra-
tion a letter in which she sets forth that the veteran said many times
after their mother died that he had signed his GT insurance over to the
appellant.

The records of this Administration pertaining to the veteran con-
tain a number of communications reccived from him relative to his
national service life insurance.
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THE LAW AND REGULATIONS

The insured under a policy of national service life insurance has the
right to designate the beneficiary for such insurance and, subject to
regulations, at all times has the right to change the beneficiary of
such insurance (38 U.S.C,, sec. 717).

There is regulatory provision that a change of beneficiary for
national service life insurance to be effective must be made by notice
in writing, signed by the insured, and forwarded to this Administra-
tion and, whenever practicable, on blanks prescribed by the Veterans’
Administration (38 C.F.R,, sec. 8.47).

DISCUSSION AND EVALUATION

The proceeds of this veteran’s policy of national service life insur-
ance are psyable in accordance with his last beneficiary designation.
A complete search of indicated records of this Administration did not
locate a change in beneficiary designation made by the veteran after
his form, dated April 30, 1952, designated his mother as principal
beneficiary and his sister [deleted] as contingent beneficiary. Accord-
ingly, the insurance proceeds are payable in accordance with the
designation of April 30, 1952. As the mother predeceased the vet-
eran, the sister [deleted] is the person to receive the insurance proceeds
as designated contingent beneficiary.

The appellant contends that the veteran completed change of bene-
ficiary forms at [deleted]. If such forms had been forwarded by the
veteran to this Administration in accordance with the contention,
they would have been sent from within the continental limits of the
United States during peacetime which is different from the situation
where a request for change is made from a foreign country in an area
where active warfare is going on. If a request for change had been
sent by the veteran as contended, it is reasonable to assume it would
have been associated with his records as-were the other communica-
tions he sent relative to his national service life insurance.

Although*technicalities will not be permitted to bar recognition of
the insured’s intent with reference to disposition of the proceeds of his
policy of national service life insurance, it is well established by judicial
determinations and by the practices of this Administration that an
intent standing alone will not result in a change in the absence of
affirmative action on the part of the insured evidencing an exercise of
his right to make a change. The minimum requirement is something
in writing from the insured. It follows, therefore, if the present
record were to be accepted asjreflecting a manifest intent on the part
of the veteran to change the beneficiary designation for his insurance
so that the appellant would be the primary beneficiary, the record
would nevertheless fail to show he took any affirmative action to
accomplisl. r.1ch a result.  In “his connection, it is noted the appellant
does not contend he saw the forms mailed and if they were completed,
they may have been retained by the veteran because he abandoned
any intent he may have had to make a change in beneficiary designa-
tion. It is also in order to comment that possession of a national
slervicef life insurance policy does not, control disposition of the proceeds
thereof.
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FINDINGS OF FACT

1. The appellant submitted his appeal within 60 days of the notice
of denial of his claim for insurance geneﬁts.

2. National service life insurance in the amount of $10,000 was in
force when the veteran died.

3. It is not shown the veteran took any affirmative action to change
the beneficiary designation for his insurance after the form dated April
30, 1952,

4. The principal beneficiary designated on the form dated April 3n
1952, predeceased the insured.

CONCLUSIONS OF LAW

1. There is a timely appeal in this case and the Board has jurisdic-
tion under the provisions of 38 United States Code, section 4004.

2. The veteran did not exercise his right under 38 United States
Code, section 717, to change the beneficiary designation for his na-
tional service life insurance after the designation of April 30, 1952.

3. The insurance proceeds are payable in accordance with the des-
ignation dated April 30, 1952. '

4. As the principal beneficiary designated on the form dated April
30, 1952, predeceased the insured, the insurance proceeds are payable
to the designated contingent beneficiary [deleted].

5. The appellant is not entitled to payment of the proceeds of the
veteran’s policy of national service life insruance because he was not
the designated beneficiary when the policy matured.

DECISION

The appeal is denied and this decision constitutes final administra-
tive denial of the claim for national service life insurance benefits pre-
sented by the appellant. A

E. L. Arprin,

Associate Member.
P. MoNCURE,

Associate Member.
W. N. MoRrEgLL,

Assoctate Member.

VETERANS' ADMINISTRATION,
Boarp orF VETERANS' APPEALS,
December 23, 1960.
Reconsideration in the appeal of [deleted).
('Inim No. [deleted].
Docket No. [deleted].
Appellant represented by Disabled American Veterans.

THE ISSUE

A decision was entered on July 27, 1960, by this Board, holding that
the evidence did not warrant the grant of service connection for the
veleran’s carcinoma of the stomach, postoperative. The case is
now before the Board for reconsideration of that decision at the re-
quest of the representative. Reference has been made by the repre-
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sentative to the prisoner-of-war experience during service, the sub-
sequent manifestation of gastrointestinal complaints, and the ultimate
finding of carcinoma of the stomach. It is contended that these
factors, considered under Public Law 361, 77th Congress, with
resolution of reasonable doubt in the veteran’s favor, would establish
entitlement to service connection for the carcinoma.

THE EVIDENCE

The veteran’s active service extended from March 1941 to Januar
1946 and included participation in the Rhineland campaign, wit
subsequent experience as a prisoner of war of the Germans. The
service clinical records do not show a gastrointestinal disability at
any time during service, and gastrointestinal disability was neither
claimed by the veteran nor reported by the examiner on examination
for separation from service. The abdominal wall and viscera were
then recorded as normal. The veteran’s weight was then reported
as 160 pounds (as compared with 166 pounds noted on examination
for enlistment in 1941). '

On Administration examination, in February 1947, the veteran
related that he was nauseated until about 11 o’clock in the mornings
and could not eat breakfast. He also furnished information that if he
drank two cups of coffece his back would hurt and drinking beer
stimulated his kidneys. The digestive system was reported normal
and psychoneurosis, anxiety type, was diagnosed. When he appeared
informally before the originating agency’s rating board the following
month, the veteran reiterated his complaint of inability to eat break-
fast but testified that he could eat his lunch “fairly well’”” and could eat
dinner “‘all right.”’ The records show that the veteran participated in
Army Reserve activities subsequent to service, including brief periods
of active duty in July 1951 and July 1952 for training.

When he was afforded further Administration examination, in
April 1952, the veteran related that his appetite was “only fair’”’ and
he could not eat breakfast. His weight was recorded as 166 pounds,
his state of nutrition was ‘“normal” and the digestive system was
reported normal. Mild anxiety reaction was diagnosed, as well as
residuals of missile wounds in the left arm and face. During hospital-
ization from April to June 1958, the findings revealed adenocarcinoma
of the stomach for which surgery, including gastric resection, was
afforded. Clinical data recorded at hospital admission referred to the
veteran’s ‘“usual state of good health” until April 1957, when sharp,
intermittent epigastric pain developed, unrelated to meals or time of
day. The episodes of pain had continued, despite treatment including
an “uleer diet” and he had lost 30 pounds in weight during the prior
month. Subsequent hospitalization is of record.

Dr. [deleted], a former medical officer, testified in December 1946
that he treated the veteran (while they were both prisoners of war in
November 1944 and later) for “superficial’’ lacerations which “healed
without sequelae” and that the veteran had a Meniere’s syndrome in
February 1945, manifested by vomiting, dizziness, nystagmus, and
tinnitus. ‘“This episode lasted 1 week and spontaneously disap-
peared.” The physician also related at that time that the veteran
had complained of nocturia and frequency in prison camp. In his
July 1959 statement, Dr. [deleted] referred to the “acute labyrinth-
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itis’’ experienced by the veteran while a prisoner of war. He de-
scribed the starvation, poor diet, and ‘“vomiting with the labyrinth-
itis’’ then experienced as factors which, in his opinion, “may have a
bearing” on the later development of the veteran’s stomach cancer.

Dr. [deleted] stated that he treated the veteran for ‘‘stomach
distress’ in 1947 when the symptoms (not otherwise identified) were
believed due to a postnasal discharge and were treated with antacids
and antispasmodics. The symptoms were then relieved for a short
period of time. The physician further referred to later recurrence
of the symptoms, believed due to ‘“nervous tension’” when several
X-ray examinations of the stomach were ‘“negative for ulcer’’; later
on, the veteran had constant pain, unrelieved by (conservative)
therapy, and additional X-rays were made which did not “reveal any
evidence of any pathology in the stomach.” Dr. [deleted] last
treated the veteran 6 months prior to his stomach surgery.

The lay testimony of record includes, in addition to that of the
veteran, information furnished by [deleted], whose November 1959
affidavit refers to stomach and chest pains of which the veteran
complained since 1949, [Deleted], related her knowledge of the
veteran’s health since 1956.

THE LAW AND REGULATIONS

The law provides that service-connected disability compensation
is authorized for “disability resulting from personal injury suffered or
disease contracted in line of duty, or for aggravation of a preexisting
injury * * * or disease * * * in the active military, naval, or air
service * * *’ (38 U.S.C., secs. 310 and 331). It is also provided
that a malignant tumor, becoming manifest to a degree of 10 percent
or more within 1 year from the date of separation from active wartime
service “shall be considered to have been incurred in or aggravated by
such service * * *’ (38 U.S.C., sec. 312). The law also provides
that in the case of any veteran ‘“‘who engaged’in combat with the
enemy in active service * * * the Administrator shall accept as
sufficient, proof of service connection of any disease or injury alleged
to have been incurred in or aggravated by such service satisfactory
lny or other evidence of service incurrence or aggravation of such
injury or disease, if consistent with the circumstances, conditions, or
hardships of such service, notwithstanding the fact that there is no
official record of such incurrence or aggravation in such service, and,
to that end, shall resolve every reas.nable doubt in favor of the
veteran * * *7 (38 U.S.C., scc. 354(b) a reenactment of Public Law
361, 77th Cong.). With respect to reconsideration by this Board of
its prior decision, the law provides, in pertinent part, that a decision
entered by the Board, “shall be the final determination of the Board,
except that the Board on its own motion may correct an obvious error
in the record * * *’ (38 U.S.C,, sec. 4003).

DISCUSSION AND EVALUATION

The records furnished by the service department do not show
complaints or findings of gastrointestinal disability during service.
Dr. {deleted] who was a prisoner of war with the veteran, has furnished
information regarding the privations suffered by the veteran during
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his prisoner-of-war experience, and the vomiting which was, in part, a
manifestation of an acute labyrinthitis of brief duration which sub-
sided spontaneously. The evidence does not otherwise establish the
manifestation of-an organic stomach disability during service and
gastrointestinal defects were neither claimed nor noted on subsequent
examination for separation from service.

The veteran complained of morning anorexia and inability to eat
breakfast on a number of postservice occasions, and a physician has
testified regarding treatment for ‘“stomach distress” on occasions since
1947. The physician, who treated the veteran during a period of
about 10 years, apparently did not observe findings substantiative of
an organic stomach disability and reported that X-ray examinations
did not show any evidence of stomach pathology. Moreover, the
digestive system was reported normal on Administration examinations
in 1947 and 1952. The nature of the gastrointestinal complaints on
those occasions does not suggest the existence at that time of the
impaired nutritional function which might be expected in the presence
of a symptomatic malignancy of the stomach. In this connection,
the veteran’s weight at separation from service and when he was
examined in 1947 and 1952, was not so different from the weight
recorded at induction as to suggest a continuing organic defect of the
stomach. Furthermore, the recorded clinical data in 1958, when the
veteran was afforded surgery for stomach cancer, described the perti-
nent symptoms as of 1 year’s duration, prior to which time he had
experiended his ‘“usual state of good health.”

The physician who described dietary privations in the prisoner-of-
war camp which, from the standpoint of possibility, could result in
permanent stomach disability of an organic nature, did not refer to
symptoms or findings showing that such disability did, in fact, result
in this case. That the veteran suffered hardships in combat and
during his prisoner-of-war experience is demonstrated. Title 38,
United States Code, section 354(b), referred to by the veteran’s
representative and cited in the foregoing, undertakes to recognize a
glgovernment&l responsibility in such cases by expressly establishing a
iberal concept of the evidentiary requirements for the establishment
of service connection in those cases. This law does not abrogate the
basic adjudicative requirement, however, that the grant of service
connection be predicated on evidence showing the {act of service in-
currence or aggravation. In other words, the cited provision of law
does not substitute a showing of combat service for evidence of service
origin or create a ‘“presumption’’ of service origin for disability when
it is shown that the disabled person performed combat service. What
it does do is to provide, in effect, that in such cases, the testimony of
former service associates and others will be taken at face value, when
not inconsistent with other evidence of record, and will not be rebutted
by the fact that official records do not show the service incurrence or
aggravation of the pertinent disability.

Reference has also been made, in presenting the appeal, to the
principle of resolution of reasonable doubt in favor of the veteran.
When the issue is service connection for a disability demonstrated
after service, reasonable doubt exists if the evidence tending to show
the service origin or aggravation is equally balanced with the evidence
supporting a contrary conclusion. Reasonable doubt is not created
by a remote possibility that disability, demonstrated many years
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- after service, could have had its inception during service or could have
been influenced in its development by circumstances of service.
Neither is reasonable doubt established by the fact that the prior
duration of disability, found many years after service, is then of
unknown or uncertain duration.

FINDINGS OF FACT

The Board finds that the evidence establishes: (1) that the record
does not show the existence of any malignant or premalignant disease
of the stomach during service; (2) that the initially reported objective
medical findings of an organic disease of the stomach were those
elicited in 1958, more than 12 years after service; (3) that the “‘stomach
distress’’ reported as the occasion for medical treatment for a number
of years, beginning in 1947, is not shown to have been a manifestation
of stomach cancer at that time; (4) that sound medical principles
militate strongly against a conclusion that privations and hardships
experienced in service, which terminated in 1946, were a causative
factor in the production of the veteran’s malignant tumor initially
demonstrated in 1958, or that the malignancy was manifested to a
degree of 10 percent or more within 1 year following separation from
such service; (5) that the evidence does not include unexplained
symptoms, pertinent undiagnosed findings, unsupported diagnoses, or
other questionable or equivocal data requiring clarification, from the
purely medical standpoint, material to the issues presented in this

appeal.
CONCLUSIONS OF LAW

In view of the foregoing, the Board concludes: (1) that reversible
error is not shown in the prior decision entered on July 27, 1960,
holding that the evidence does not establish entitlement to service
connection for the veteran’s carcinoma of the stomach, postoperative;
(2) that, accordingly, modification of the prior appellate determina-
tion is not warranted; (3) that referral of the evidence to the Chief
Medical Director for an advisory opinion in connection with the
appeal, as requested by the representative, is not required for a
proper adjudicative determination of the issue presented.

DECISION

The July 27, 1960, decision of the Board denying service connection
for carcinoma of the stomach, postoperative, is affirmed.
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