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RENEGOTIATION OF CONTRACTS

WEDNEBSDAY, JANUARY 81, 1051

UNITED STATES SENATE,
CommITTER ON FINANCE,
Washington, D. C.

The committee met, pursuant to notice, at 10 a. m. in room 312
Solx_mto Offico Building, Senator Walter ¥. George (chairman) pre-
siding.

Presont: Senators Georgoe, Byrd, Hooy, Frear, Butler of Nebraska,
Martin, and Williams,

Also progent: Mrs. Elizaboth B. Springer, chief clerk.

The CuairMan. The committee will come to order.

Wo will proceed with the hearing on I1. R. 1724, tho Renegotiation
Act of Fobruary 25, 1944, as amended.

(H. R. 1724 18 as follows:)

[H. R. 1724, 82d Cong., 13t ses.]
AN AOT To provide for the renegotiation of contracts, ax for other purposes,

DBe it enacted by the Senate and IHouse ¢X Representatives of the United Slates of
;\in{cr;ﬂ;‘gxlc‘onweu assembled, That this Aot may be oited as the *“ Ronegotiation
ot o ",

TITLE I—RENEGOTIATION OF CONTRACTS

SEC, 101. DECLARATION OF POLICY,

It is heroby recognized and deolared that tho Congress haa mado availablo for
the exccution of the national defense program extensive funds, by appropriation
and otherwiso, for the proourement of proporty, proocsses, and sorvices, and the
construction of facilities neceasary for tho national defense; that sound excoution
of tho national defonse program requirea the olimination of oxcoasive profits from
contracts made with the United States, and from rolated suboontracts, in tho
oourso of said program; and that tho oonsidered polioy of thio Congress, in tho
intereats of the natlonal dofenso and the gencral welfare of tho Nation, requires
that such excossivo profits be oliminated as provided in this title.

BEC. 102, CONTRACTS SUBJECT TO RENEGOTIATION,

(8) IN GENERAL—Tho provisions of this titlo shall be a%)lloublo (1) to all
oontracts with the Departinents spocifically named in seotion 103 (a), and rolated
suboontraots, to the oxtent of tho amounts recelvod or acerued by a contractor
or suboontractor on or after tho first day of January 1051, whother such contraots
or suboontracts wore made on, heforo, or after such first day, and (2) to all oon-
tracts with the Departmonts dosignated by the Presidont undor section 103 (a), and
relatod subcontracts, to the extent of tho amounts roceived or aoccrued By [y
contractor or subcontractor on or after tho first day of the first month boginning
aftor tho dato of suoh designation, whether such contracts or suboontracts wero
made on, beford, or after such first day; but the provisions of this title shall nos
be applioable to recelpts or acoruals attributablo to performance, under contracts
or suboontracts, after December 31, 1053,

(b) RENEaoOTIATION Act oF 1948.—Tho Rencgotiation Aot of 1047 ahall not
ar ly with respeot to any receipts or acoruals subjeot to renegotiation under thiy
titlo. If a contractor or subcontractor, during the samo fiscal ycar in which he
has recelpts or accruals subjnct to renogotiation under this title, has other reoceipts
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2 RENEGOTIATION OF CONTRACTS

or acoruals from contracts or subcontracts subjoct to renegotintion under the
Ronegotiation Aot of 1948, the provisions of this titlo shall, notwithstanding
subsection (a), apply to such other reccipts or aceruals if the Board and such
gontractor or subcontractor agreo to such upllvlim\linn of this title; and in the case
of such an agreomont tho provisions of the Ronegotintion Act of 1048 shall pot
apply to suoh other rocoipts or accrunls of tho fiscal year, '

zc) SuarenstoN of CERTAIN Prorit IasmiratioNs.--Notwithstanding  any
a;romnon(, to the contrary, tho profit-limitation rruleionﬁ of the Act of March
27, 1934 (48 Stat, 503, 505), as amended and supplemented, shall not apply to any
contract or subeontract if any of the receipts or acernnls therefrom are subject
to this titlo.

SEC. 103, DEFINITIONS,

For the purpose of this title—

(%) DEPARTMENT.~-The term “Department” means the Department of De-
feuse, the Departinent of the Army, the Department of the Navy, the Depart-
mont of the Afr Foree, the Department of Commeree, the General Services
Administration, the Atomie Fuerey Commission, and sueh other ageneies of tha
Government exercising functions in conneetion with the nationnl defense as the
Presidont shall designate.

(b)) BecrErany,~The term “Seeretary” menns the Seerctary of Defense, tho
Hoorotary of the Ariay, the Seerctary of the Navy, the Secretary of the Air Poree,
the Seerctary of Commerce, the Administrator of General Sorviees, the Atomio
liuvr$y Commixsion and the head of any other ageney of the Government which
the President shall designate pursuant to subseetion (n) of this reetion.

(¢) Boaro—The term “Board” means the Rencgotintion Board created by
soction 107 (a) of this Act,

(@) ReNsaoriare AN RenseoriamioN.~The terms “renegotinte” and “re-
negotintion”” include a determination by agreement or order under this title of the
amount of any excessive profits,

(0) Lixerssive Prories, The term “excessive profits” means the portion of
the profits derived from contracts with the Departiments and subcontracts which
3 determined iu aceordance with this title to bo excessive,  In determining
exoessive profita thero shall be taken into consideration the following factors:

(O Efficicney of contractor, with particular regard to attainment of
quantity and qunilty production, reduction of costs, and economy in tho use
of materials, facilities, and manpower;

(2) Reasonableness of costs and profits, with parcticular regard to volume
of production, normal carnings, and compavison of war and peacetimo
produets;

(1 Reasonableness of return on net worth, with partienlar regard to tho
amount and source of publio and private eapital employed;

() Eixtent of risk assumed, including thoe risk ineident to reasonable
pricing policies;

[¢0)] b)atnm and extent of contribution to tho defense effort, including
inventive and developmental contribution and cooperation with the Governs
mont and other contractors in supplying tochuical assistanco; .

(8) Charaoter of business, in(wsndinn source and nature of matorials,
complexity of manufacturing technique, character and oxtent of aubeon-
tracting, and rate of turn-ovor;

(7) Such other factors tho consideration of which the publio interest and
fair and equitable dealing may require, which factors shall be published in
the regnlations of the Board from timo to timo as adopted.

() Prorivs DErtved From Contvracts Witk Tae DErARTMENTS AND SUB-
contiacTA~—Tho term “profits derlved from contracts with the Departments
and suboontracts” means the excess of the amount recefved or acerued under such
coutraots and subecontracts ovor the costs pald or ineurred with respeet theroto
and dotermined to be allocable thereto,  All items eatimated to be allowable as
deductions and exelusions under chapter 1 of the Internal Revenua Code (oxcludin
taxea measured by incomo) shall, to tho extent allocablo to such contracts an
subcontracts, bo allowed as items of cost, oxcept that no amount shall be allowed
ns an item of coat by reason of the application of a carey-over or carry-back. Such
voata shall be determined in accordance with the mothod of cost accounting regu-
larly employed by the contractor or subcontractor {n keoping his books, but, it
no such method of coat accounting has beon omp\pycd. or if tho mothod so om-
ployed doos not, 1 tho opinion of tho Board, or,' upon redetermination, in tho
opinton of Tha Fax Court of tho Unlited States, properly roflect such costs, such
coata shall bo determined in accordance with such mothod as in tho opinion of tho

¢ »
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RENEGUTIATION OF CONTRACTS 3

Board, or, upon redetermination, in the opinion of T'he Tax Court of the United
States, does properly reflect such costs, }rruspccli\'e of the method vmployed or
preseribed for determining suceh costs, no itom of cost shall be charged to contracts
with the Departinents or subrontracts or used in any manuer for the purposo of
determining such gosts, to tho extent that, in tho opinion of the liu:m;. or, upon
redetormination, in the opinion of The Tax Court of the United States, such
item is unreasonable or not properly chargeable to such contracts or subcontracts,
In determining tho amount of exeessive profits to bo eliminated, proper adjust-
mont shall bo made on account of the taxes mensured by income, other than
Federal taxes, which are attributable to the portion of the profits which are not
eXCessive, .

(@ SuncontTrAcr,—The term “subeontract” mesns—

(1) any purchase order or agreement (including purchase orders or agrees
ments antedating the related primo contract or f)ighur tier subcontract) to
perform all or any part of tho work, or to make or furnish any materials,
required for the performance of any other contract or subcontract;

f-.*) any contract or arrangement covering the right to use any patented
or sceret method, formula, or devico for the performance of a contract or
subcontract; and

(3) auy contract or arrangement (other than a contract or arrangemont
hetween two contracting parties, ono of whom iz found by the Board to ho a
bona fide exeeutive oflicer, partuer, or full-time employeo of tho other con-
tracting party) under which —

) any amount payablo is contingent upon the procurement of a
contract or contracts with a Doeparttient or of a subcontract or sub-
contracts; or

(B) any amount payablo is determined with referenco to the amount
of & contract or contracts with a Departinent or of a subeontract or sitb-
contracts; or

(C) any part of the services perfornied or to ho performed consists
of tho soliciting, attempting to procuroe, or procuring a ¢ontract or cons
tracts with a Department or a subcontraot or subcontracts, .

Nothing in this subscotion shall be construed () to affect in any way the validiy
or construction of provisions in any contract with a Departiment or any subcon-
tract, herotofore at any thwe or hereafter mado, prohibiting the payment of
contingent fees or commissions; or (iD) to restriet in any way the authority of the
Bonrd to determine the nature or amount of selling expense under subcontracts
as definod in this subseotion, as a propor clement of the contract prico or as a
reimbursable item of cost, under a contract with a Department or a subcontraot.

(M) Frscan Year-~Tho term “fiscal year” means, oxcept in tho case of a parte
norship as defined in section 3797 (a) (2) of the Internal Rovenuo Code, tho taxable
vear of tho contractor or subcontractor under chapter 1 of such code. In the
easo of a partnorship as so defined the torm “fiscal year' means such period as tho
Board by regulations may prescribe.

() RECKIVED OR ACCRUED AND Paip or INcURRED.—Tho terms “roccived or
acerued” and “paid or incurred” shall be construod according to the method of
accounting omp\oyod by thé contractor or subcontractor in keeping his books,
but if no such mothod of accounting has been employed, or if the method so
employed does not, in the opinion of the Board, or, upon redetormination, in vhe
opinion of The Tax Court of the United Statos, properly refloot his reoeipts or
acerunls or payraents or obligations, such receipts or acoruals or auch payments or
obligations shall bo dotermined in accordance with such method as in_the opinion
of the Board, or, .upon redetormination, in the opinion of The Tax Court of the
I;:;:tedlsmtos, dooes properly refleot such recoipts or accruals or such payments or
aobligations,

() PrrsonN.~The term “person’ shall Inolude an individual, firm, corporation
:\a«nuln(.iua;dpartnorship, and any organizod group of persons whether or no
neorporatod,

(k) Mateniats.—The torm “matorials’ shall include raw materials, artioles,
commodities, parts, assemblies, produots, maohinery, equipment, supplies, com=
ponents, tochunieal data, prooesses, and othor personal property.

AarNcy or TuB GoverNMENT.—The torm ‘“agonoy of {he Govornment”
means any part of the oxeoutive branch of the Goyornment or any independent
establishment of the Government or part thomo%;"inchldl_n any dopartmont
(whother or not a Department as dofined in subseotion (a) of this section), any
oorporation wholly or partly owned by the United Statos which is an instru-
mentality of tho United States, or any board, buroau, division, service, office,



4 RENEGOTIATION OF CONTRACTS

officer, emﬁ}o ee, authority, administration, or other establishment of the Gov-
ernment which is not a part of the legislative or judicial branches.
SEC. 104, RENEGOTIATION CLAUSE IN CONTRACTS,

Subject to seotion 108 (a), the Secrotary of each De%artmenb specifically named
in section 103 (a) shall fnsert in each contract made by such Department thirt;
days or more after the date of the enactment of this Aot, and the Secretary of eac
Department designated by the President under section 103 (a) shall insert in each
contract made by such rtment thirty days or more after the date of such
designation, a provision under which the contractor agrees—

1) to the elimination of excessive profits through renegotiation;

2) that there may be withheld by the United States from amounts other-
wise due the contractor, or that he will repay to the United States, if paid
to him, any excessive profits;

(3) that he will insert in each subcontract described in section 103 (g) a
provision under which the subcontractor agrees—

§A) to the elimination of excessive profits through renegotiation;

B) that there may be withheld by the contractor for the United
States from amounts otherwise due to the subcontractor, or that the
:;lbcontg::tor will repay to the United States, if paid to him, any exces-

ve profits;

(C) that the contractor shall be relioved of all liability to the sub-
contractor on account of any amount 8o withheld, or so repaid by the
subcontractor to the United Siates;

(D) that he will insert in each subcontract described in scction 103 8)
provisions oorres&onding to those of subparagraphs (A), (B), and (C),
and to those of this sub, raqraph'

(4) that there may be withheld by the United States from amounts other-
wise due the contractor, or that ho will repay to tho United States, as the
Seoretary may direct, any amounts which under section 105 (b) (1) (C) the
contractor is directed to withhold from a subcontractor and which are
actually unpaid at the time the contractor receivesa such direction.

The obliKn. ons assumed by the contractor or subcontractor under paragraph (1)
or (3) (A), as the case may be, agreeing to the elimination of excessive profits
through renegotiation shall bind ng on him only if the contract or subcontract,
a8 the case may be, is subject to this title. A provision inserted in a contract or
subcontract, which recites in substance that the contract or subcontract shall be
deemed to oontain ali the provisions required by this section shall he sufficient
ooTPlianoe with this section. Whether or .not the ;zrovlslons specified in this
section are inserted in & contract with & Department or subcontract, to which
this title is applicable, such contract or subcontract, as the case may be, shall be
considered as having been made subject to this title in the same manner and to
the same extent as if such provisicns had been inscried. .

SEC. 105, RENEGOTIATION PROCEEDINGS.

(a) PROCEEDINGS BEFORE THE Bo.«no.——Rnn%gotlzuon proceedings shall be

commenoed by the mailing of notice to that effect, in such form as may be
cribod by regulation, by registered mail to the contractor or subcontractor,

he Board shall endeavor to make an agreement with the contractor or subcon-
tractor with respect to the elimination of excessive profits recefved or accrued,
and with respect to such other matters relating thereto as the Board deoms advis-
able. Any such agreement, if mades, may, with tho consent of the contractor or
suboontractor, also include provisions with respoct to the elimination of excessive
profits likely to be received or acorued. If the does not make an agreement
with mgeot to the elimination of excessive profits received or accrued, it shall
issue and enter an order determining the amount, if any, of such excessive profits,
snd forthwith give notice thereof by registered mail to the contractor or sub-
ntractor. In the abeence of the filing of & petition with The Tax Court of the
nited States under the provisions of and within the time limit prescribed in
gection 108, such ordor shall be final and conclurive and shall not be subject to
review or redetermination by any court or other agenoy. The Board shall exercise
its powers with respeot to the aggregate of tho amounts received or accrued during
the fisosl year (or such other as may ho fixed by mutual agreement) by a
ocontractor or suboontractor under contra-is with the Departments and sub-
oontrascts, and not oepsmwl{):mh respect to amounts received or accrued under
separate contracts with the Departments or suboqntracts, exoept that the Board
Ay exerolse such powers separately with rerpect to amounts received or acorued
by the corntractor or subocontractor under any one or more separate contracts with

e at
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RENEGOTIATION OF CONTRACTS 5

the Departments or subcontraots at the request of the contractor or subcontractor.
By agreement with any contractor or subcontractor, and pursuant to regulations
promulgated by it, the Board may in its discretion conduet renegotiation on a
consolidated basis in order properly to refleot excessive profits of two or more
related contractors or subcontractors. Wheneoverthe Board makes a determination
with respect to the amount of excessive profits, and such determination is made by
order, it shall, at the request of the contractor or subcontractor, as the case may
be, prepare and furnish such contractor or subcontractor with a statement of
such determination, of the facts used as a basis therefor, and of its reasons for such
determination. Such statement shall not be used-in The Tax Court of the United
Statos as proof of the facts or conclusions stated thercin,
(b) MEeTioos or EuiMiNaTING Excrssive Prorirs,—

(1) IN ¢eNeraL,—Upon the making of an agreement, or the entry of an
order, under subsection (a) of this section by the Board, or the entry of
an order, under section 108 by Thoe Tax Court of the United States, deter-
mining excossive profits, the Board shall forthwith authorize and direct the
Secretarics or any of them to eliminate such excessive profits—

(A) by reductions in the amounts otherwise payable to the contractor
under contracts with the Departments, or by other revision of their
terms;

(B) by withholding from amounts otherwise due to the contractor
any amount of such excessive profits; .

(C) by directing any person having a contract with any agency of the
Government, or any subcontractor thercunder, to withhold for the
account of tho United States from any amounts othorwise due from
such person or such subcontractor to a contractor, or subcontractor,
having excessive profits to be elitminated, and every such person or
subcontractor receiving such dircction shall withhold and pay over to
the United States the amounts 8o required to be withheld;

(D) by recovery from the contractor or subcontractor, or from an
})crson or subcontractor directed under subparagraph (C) to withhold
or the account of the United States, through payment, repayvment,
credit, or suit any amount of such excessive profits realized by the con-
tractor or subcontractor or dirccted under subparagraph (C) to be
withheld for the account of the United States; or

(E) by any combination of these methods, as is deemed desirable.

(2) INTEREST—Interost at the rate of 6 per centum per annum shall
accrue and be paid on the amount of such excessive profits from the date
fixed for repayment by the order of the Board or by the agreement with the
contractur or subcontractor to the date of repayment, and on amounts
required to be withheld by any person or subcontractor for the account of
tho United States pursuant to paragraph (1) (C), from the date payment is
demanded by the Sccretaries or any of them to the date of payment. When
The Tax Court of tho United States, under section 108, radetermines the
amount of excessive profits reccived or accrued by a contractor or subcone
tractor, interest at the rate of 6 per centum per annum shall accrue and be
paid by suoch contractor or subcontractor as follows: .

When the amount of excessive profits determined by the Tax
Court is greater than the amount determined by the Board, intcrest
shall accrue and be paid on the amount determined by the Board from
the date originally fixed by the Board for ite repayment to the date of
repayment and, in addition theroto, intcrest shall accrue and be paid
on the additional amount determined by the Tax Court from the date
of its order determining such exoessive profits to the date of repayment.

(B) When the amount of excessive profits determined by the Tax
Court is equal to the amount determined by the Board, interest shall
accruo and be paid on such amount from the date originally fixed by
the Board for its repayment to the date of repayment.

(C) When the amount of ‘excessive profits determined by the Tax
-Court i3 less than the amount determined by the Board, interest shall
accrue and bo %ald on such lesser amount from the date originally fixed
for repayment by the Board to the dato of repayment. ’

(3) 8uiTs For RECOVERY.—Actiona on bohalf of the United States may be
brought in the appropriate courts of the United States to recover, (A) from
the contractor ar subcontractor, any amount of such excessive profits and
acorued interest not withheld or eliminated by some other method under this
subsection, and (B) from any person or subcontractor who has beon directed
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under paragraph (1) (C) of this subsection to withhold for the account of the
United Btates, the amounts required to be withheld under such paragraph,
together with acerued interest thereon.

(4) BureriEs.~—The surety under a contract or subcontract shall not be
llable for the repayment of any excessive profits thereon,

(6) INDEMNIFICATION.~—Fach person is hereby indemnified by the United
States against all claims on account of amounts withheld by such person
pursuant to this subsection from a contractor or subcontractor and paid
over to the United States.

(6) TREATMENT OF RECOVERIES,—All money recovered in respect to
amounts paid to a contractor froin appropriations from the Treasury by
way of repayment or suit undor this subsection shall be covered into the
Treasury as miscellaneous receipta. Upon thoe withholding of any amount
of exoessive profits or the crediting of any amount of excessive profits against
amounts otherwise duo a contractor, the Secretary shall certify the amount
thereof to the Treasury and the appropriations of his Department shall be
reduced by an amount equal to the amount 8o withheld or credited, The
amount of such reductions shall be transferred to the surplus fund of the
Treasury. All money recovered in respect of amounts paid to the con-
tractor from corporate or other revolving funds (’other than’ appropriations
from the Treasury) by way of repayment, withholding, orediting, or suit
-under this section shall be restored to such funds. The Board is authorized
to make regulations giving effect to ths intent of this provision in respeet
of money recovered m%reaentlng eiibcontraot excessive profits not readily
identifiable as to the public funds ultimately roflecting charges thercfor,

(7) CREDIT FOR TAXES PAlD.~-In oliminating excessive profits, the Secore-
tary shall allow the contraotor or subocntractor credit for Federal income
%%d excess profits taxes as provided in section 3806 of the Internal Revenue

e,

(o) Perions ow Limrrations.—No {noeeedlng to‘determine the amount of
excessive profits for :e':{ fiscal year shall be commenced more than one year after
the statement requi under subsection (e) (1) of this section is filed with the
Board with respect to such year, and, if such proceeding is not commenced prior
to the expiration of one year following the date upon which such statement is so
filed, all liabilities of the contractor or subcontractor for excessive profits received
or accrued during such flacal year shall thereupon be discharged. If an agreement
or order determining the amount of excessive profits is not made within two years
following the commencement of the renegotiation proceeding, then upon the
expiration of such two years all liabilities of the contractor or subsontractor for
excessive profits with respect to which such procceding was commenced shall
thereupon be discharged, except that (1) if an order is made within such two years

ursuant to a delegation of authority under subsection (d) of section 107, such
wo-year limitation shall not apply to review of such order by the Bosr(i, and
(2) such two-year period may be oxtonded by mutual agreement.

(d) AGREBMENTE TO ELIMINATE Excessiveé Prorits.—For the purposes of
thia title the Board may make final or other agreements with a contractor or sub-
contractor for the elimination of excessive profits and for the discharge of an
ltability for exceasive profita under this title.” Such agreements may contain suc
terms and conditions as the Board deems advisable. Any such agreement shall
be conclusive accerding to its terms; and, except upon a showing of fraud or
malfeasance or a wlilfu misreﬂresentatlon of & material fact, (1) such agreement
shall not for the purposes of this titlo be reopened as to the matters ed upon
and shall not be modificd by any officer, employee, or agent of the United States,
and (2) such agreement and any determination made in accordance therewith
shall not be annulled, modified, set aside, or disrogarded in any suit, action, or
Ewceedin . Notwithstanding any other provision of this title, however, the

14 shall have the power, pursuant to regulations promulgated by it, to modity
any agroement or order for the purpose of extending the time for paymen?t of
ue under such agreement or order. .

(¢) INFORMATION AvArLasre To Boarp.— .

(1) FURNIBHING OF FINANCIAL STATEMENTS, ETC.—~Eve rson who

holds contracts or subcontracts, to which the provisions of this title are
applicable, shall, in such form and detail as the Board may by regulations
proscribe, file with the Board, on or before the'first day of the fourth calendar

* month following the close of his fiscal ysar, a financial statement “setting
i~ forth such information as the Board may by regulations prescribe as neces-
* - sary to carry out this title. In addition to the atatement required under the

L

‘

'

F
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;Jreoedin sentence, every such person shall, at such time or times and in such

orm and detail as the Board may by regulations prescribe, furnish the Board
any information, records, or data which are determined by the Board to be
necessary to carry out this title. Any person who willfully fails or refuses to
furnish any statement, inforination, records, or data required of him under
this subsection, or who knowingly furnishes any such statement, information,
records, or date containing information which ia false or misleading in any
material respect, shall, upon conviction thereof, be punished by a fine of not
more than $10,000 or imprisonment for not more than one year, or both.

(2) AupIiT OF BOOKS AND RECORDS.—I'or the purpose of this title, the
Loard shall have the right to audit the books and recorda of any contractor
or subcontractor subject to this title. In the interest of economy and the
avoidance of duplication of inspection and audit, the services of the Bureau
of Internal Revenue shall, upon request of the Board and the approval of
the Secretary of the Treasury, be made available to the extent determined by
the Secretary of the T'reasury for the purpose of making examinations and
audits under this title.

(f) Minimum AMOUNTS SUBJECT TO RENEGOTIATION.—

(1) IN aEneran~If the aggregate of the amounts received or acorued
during a fiscal year (and on or after the applicable cffective date specified in
section 102 (a)) by a contractor or subcontractor, and all persons under
control of or controlling or under common _control with the contractor or
subcontractor, -under contracts with the Departmenis and subcontracts
described in seotion 108 (g) (1) and (2), is not more than $100,000, the
receipts or accruals from such contracts and suboontracts shall not, for such
fiscal year, bo renegotiated under this titlo. If the aggregate of such amounts
received or acorued during the fiscal year under such contracts and sub-
contracts is more than $100,000, no determination of excessive profits to be
eliminated for such year with respect to such contracts and subcontraots
shall be in an amount greate: than the amount by which such aggregate
exceeds $100,000.

(2) SUBCONTRACTS DESCRIBED IN 8ECTION 108 (g) (3).—If the aggregate of
the amounts received or accrued during a fiscal year (and on or after the
anlicablo effective dato specified in section 102 (a)) by a subcontractor, and
all porsons under control of or controlling or under common control with the
subcontractor, under subcontracts described in section 103 (g) (3) is not
more than $25,000, the receipts or accruals from such subcontracts shall not,
for such fiscal year, be renegotiatod under this title. If the aggregate of such
amounts received or acerued during the fiscal year under such suboontracts is
more than $25,000, no determination of exvassive profita to be eliminated for
such year with respect to such subcontracts shall be in an amount greater
than the amount by whith such aggregate exceeds $25,000.

(3) ComrurarioN.—In computing the aggregate of the amounts reccived
or accrued during ang fiscal year for the purposes of paragrapha Sl) and (2) of
this subsection, such computation shall be made without elimination of

* intercompany sales. If the fiscal year is a fraotional part of twelve months,
the $100,000 amount and the $25,000 amount shall be reduced to the same
fractional part thoreof for the purposes of paragraphs (1) and (2).

SEC. 108. EXEMPTIONS. '

(a) ManpaToRY EXEMPTIONS.—The provisions of this title shall not apply to—

(1) any contract by a Department with any Torritory, possession, or State,
or any agoney or political subdivision thereof, or with any foreign government
or any agenocy thereof; or

(2) any contract or subcontract for an agricultural commodity in its raw or
natural state, or if tho commodity is not customarily sold or has not an
establishod market in its raw or natural state, in the first form or state,
beyond the raw or natural state, in which it is customarily sold or in which it
has an cstablished market, but only if such contract or subicontract is with the
producer of such agricultural commodity. The term ‘‘agrioultural comn-
modity’’ as used herein shall include but shall not be Jimited to— .

(A) commodities resulting from the oultivation of the soll such es
grains of all kinds, fruits, nuts, vegetables, hay, straw, cotton, tobacco,
sugarcane, and sugar beets; .

. ?Bg natural resins, saps, and gums of trees; ;

C) animals, such as cattle, hogs, poultry, and sheep, fish and other

marine life, and the produce of live animals, such as wool, eggs, milk
and eream; or :
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(8) any oontract or subeontraot for the product of a mine, oil or guwell or
her mineral o¢ natuml depoe't, which has not been proocessed, refined, or
mud beyond' the ordinary troatment praocesses normally aggued by
producers in order to obtain the first commerecially marketable produot, but
on“v if such contract or suboontract is with the owner or operator of the mine,
or deposit from which s\mh’;}:'e uot is produced. The term “ordinary

mtmont rooeuol" means, in case of the product of a mine, well, or
A dum respect to whioh an allowanoe for peroentsge depletion is
vided by mtlon 114 (b) (3) or (4) of the Internal Rovenue Code, t ose
' prooesses whioch are taken into sccount under such section in computin
m income from the property, and in the case of any other product suc
means such simllar proceeses as may be prescribed under regulations
promulgated by the Boud
4) an; tradt or sub t for timber which has not been processed
beyond the form of logs, but only if such contract or suboontract is with the
owner of the timber p J‘mty or with the Produoer of the logs; or
(8) any subcontract directly or indirectly under a contract or suhoontract
to which this title does not apply by reason of this subsaction.
réd ) Cosr ALLowanon.~In the oase of & contractor or suboontractor who
uces an agricultural prod or treats such a product -
go&ond the firat form or state ptovldotr in psraguph (2) of subsection (a), or who
produces the product of a mine, oll or gas weli, or other mineral or natural deposit,
or ﬂmbor, and proocesses, sofines, or troats such a };roducc beyond the first com-
{m.rkeuble state provided fn paragraph (8) of subsection (a) or, in the
m of Limber, beyond the form of logs, the ourd shall presoribe such regulations
a8 may be nevessary to give the contractor tractor a cost allowance sub-
mnthlly oqulvdent to the amount whloh would have been realised by such
oontractor or suboontrattor #f he had sold the product in the form or state rovided
i rhhmph (2) or (3) of aubuouon (a), or, in the case o( tlmber, in he form

(o Pnuxulvn Exlunxous.—-The Board fs autborlzed, in its dlmetlon, to
npt from some or all of ghe provisions of this title—
: ‘(1) 'sny contract or suboontract to be farformed outside of the territorial
l '4 limits of the continental United Btates or in
(3) any contracts or suboontracts under whloﬂ in the opinion of the

c Board the profits oan be determinod with reasonable certainty when the

contract prive is established, such as certain classes of (A) agreements for per-
' . sonal services or for the purchase of real property, perlt ble goods, or com-
" modities the minimum price for the sale oi which has been fixed by a publio
"¢ regulatory body, (B) leases and licenss agreements, and (C) agresments where

-~ the period of ormanod under such contraot or ouboontuct will not be in

exoess of thirly days;

e (8) sny- oonzrm or suboontract or Ferformaneo thereunder during a
e fled périod or periods if, in the opinion of the Board, the Pprovisions of
RS wmrut are othorwise adequate to prevent exoessive I: i
- (4) any oontraot or nuboontuot. the renegotiation of which would }eopnrmlo

mbay required in thopu fo nmrw,;
y subocontract or p of suboontracts not othetwlu ¢xempt from
the Jnovlllom of this soetlon y lf in the opinion of the Board, it is not admiois-
vely feasible'in the case of such suboontract or in the case of such grou
. bpontnou to determine and npre gate the roﬁu attributabla to sue
L. Aub t{ group ol suboongrwtl rom the pi‘o ts atéributable to Activities
not subject to renégotiation.
The Board may, so exempt oontracts md suboontrwzo both lndivldually afid by
seneral olasses or t; o
m 107, mmmm‘m ROARD,

' (6) CruATION OF Boand.—Thete Is horeb ormod s an independent dmb-
ehrhent in the umtlvo.bnnbb ol the Gnvemmcnt, & Renhegotiation Board to be
ocomponed of ﬂvc mombm y%o by the President, by md with the advios and
ocongent of t| less than ‘thtee membors of the Board shall be

unMrom chhn Hlu. The President shall designate one meinber to serve

‘o1 the -Board, Each member shall recdive compensation at the rate

of $13,500 rr umum. No member shall onm sny,_business, vooation, or
ent other than that &3 & m-mbei* The Boml ahuu have a

ihall be judiefally resognised; ' R .

.

, “(b) Phioke oOF l’cblmol ANG Quoivu.-u'mu pﬂn pal office of the Board

be at such place as my be determined from thfne to titae by the Board, but

L
i

¢ ! ! * A
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.

it or any division thereof may meet and exorcise its mecra at any other place.
The Board may establish such number of offices as it dcems necessary to expedite
the work of the Board. Three members of the Board shall constitute a quorum,
and any power, functjon, or duty of the Board may ke oxercised or pe~formed by
& majority of tho members present if the members present constitutu at least a
quorum., .

(c) PersoNNEL.—Tho Board is authorized, subject to the civil-rervice laws and
the Classification Act of 1049, to employ and fix the compensaticn of such officers
and employecs as it deems necessary to assist it in carrying out i‘s duties under this
titlo. The Board mn‘y, with the consent of the head of the agonoy of the Govern~
mont conocerned, utilize the services of any officers or emvloyees of the United
Btates, and reimburse such age ‘the-sermioes so utilized, Officers or em-

loyees whose services are po-titilized shall not ressiwg, r.dditional compeneation
or such services, but shgil ‘e allowed and paid necessary pvel exponses and a pér
tiem in lieu of sub nce in accordance with the Standagdized Governmont
gra;'al chulat.lonq.) fle away from tl}g_irl‘- homes or official statign on dutics of the
oard. Nt s LTI 5
(d) DeLeoaTgoN or Powers.—The.Board mg delegato in whold r in part any
function, powg¥, or duty (o than jts ‘pow to promulgste régylations and
rules) to an ney of thgLioYernmeng, ingjeiding a cstabllshoci
yornment,,

by the Boardy and may ayshorizelthe succlesive redel:
:)ylit‘,"ot a) suol}: fungtion T, tonany
ncluding gy such ag§ne; oard. ;
Ni; he Chgirman of
{ dho or more
o lon of mnore

i
may also, by regulgdions or
" grfnducw&lnftiaﬁy by tip Board

esignate the chief t
othorwisegdetormine haracter

through officer orpflico. r utiliz rd, the charactergof cases
to be conducted initia fous ageficies ent authbrized to
exercise pdivers of the Board' nt to sl segti section, ghe char-
acter of ¢ t ario ard, and

8 to be conQuctedghitialig by
 be génducted Mttially b‘y
may review ‘§ny determi on in any cgrAignot init)
own motion in its discretion, at t| juelg of any' contractor
aggrioved ther@yy. Unless the Bg, unon Iy own a roview of .
such determinatign within nincts‘da, 8 iro e date of such dghérmination, or
contractor or MBESAFACEOr made within niggly days from the
tion initiates a reviow of such determi
days from tho date o h request, such determination sh
mination of the Board. Tf.guch determination was mage 8y an order with respect
to which notice thereof was "/ Te| istem%pﬂ' mrsuant to section 105 (a),
tho Board shall give notice.by reg Mxmm the contractor or subcontractor
of its deoision ot to review the case. If the Bosrd roeviows any determination in
any case not initially conduoted by it and does not make an agrcement with the
contractor or subcontractor with respeoct to the elimination of excessive profits, it
shall issuc and enter an crder uuder section 105 (a) determining the amount, if
any, of exceseive profits, and forthwith give notioe thereof by registered mail to the
oontractor or subcontractor. The amount of excessive profits so dotermined upon
n;viow may be less than, equal to, or greater than, that determined by the agency
of the Government whogo actiun {8 so reviewed.

(f) DELEGATION OF RENEGOTIATION FUNCTIONS TO Boamrpn.—The Board is
hereby authorized and directed to accopt and perform such renegotiation powers,
duties, and funotions as may be delegated to it under any other law requiring
or pormitting renegotiation, and the Board is further authorized to redelegate
any suoch power, duty, or function to any agency of tho Government and to
lu{home successive redelegations thereof, within limita specified by thie Board.
Notwithstanding any other provision ‘of law, the Becretary of Defonse is hereby
authorized to delegato to the Board, in whole or in part, the powers, functions,
and duties conferred upon him by any other renegotiation law. .
‘SEC, 108. REVIEW BY THR TAX COURT.

Any contractor or suboontractor aggrieved by an order of the Board determining
the amount of excessive profits received or acorued by suoh contractor or sub-
_contractor may- - ' B N

-(a) if the oase was conducted initially by the Board iiself-—wlithin ninety
days (not counting Bunday or a legal holiday in the Distriot of Columbis s

’
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the last day) after the mailing under aeetid;\ 105 (a) of the notice of such order,

or .
{b) if the oaso was not conducted initially by the Board itsel{~—within
ninety days (not counting Sunday or a legal holiday in the District of Colum-
bia as the last day) after the mailing under section 107 (e) of the notice of
the decision of the Board not to review the case or the notice of the order of

the Board determining the amount of excessivo profits,
file a petition with The Tax Court of the United States for a redotermination
thereof. Upon such filing such court shall exclusive jurisdiction, by order, to
finally determine the amount, if any, of sugh excessive profits received or accrued
by the contractor or subocontractor, and such determination shall not be roviewed
or redetermined by any court or agency. The court ma{ determine as the amount
of excessive profits an amcunt cithor less than, equal to, or greater than that
determined by the Board. A proceeding before the "Tax Court to finally dotermine
the amount, if any, of excessive Eroﬁts shail not bo trcated as a procecoding to
roview the dotermination of the Board, but shall be treated as & procceding de
novo, For the purposes of this section the court shall have the same powers and
duties, insofar as applicable in respect of the contractor, the subcontractor, the
Board, and the Secretary, and in respect of the attendance of witnesses and the
g‘rodnotion of papers, notice of hearings, hearings before divisions, review by the
'ax Court of deoisions of divisione, swno%raphic reporting, and reports of pro-
oeedings, as such court has under sections 1110, 1111, 1113, 1114, 1115 (a), 1116,
1117 (a), 1118, 1120, and 1121 of the Internal Revenue Codo in the case of &
proceeding to redetermine a deficiency. In the case of any witness for the Board,
the fees and mileage, and the expenses of taking any deposition shall be paid out
of appropriations of the Board available for that purpose, and in tho case of any
other witnesses shall bo paid, subjeot to rules prescribed by the court, by the
rty ot whose instance the witness slppears or the deposition is taken, The
ling of & petition under thia section shall operato to stay the execution of the
ordoer of the Board under subsection (b) of section 105 if within five daya after
the filing of the petition the petitioner files with the Tax Court a good and sufficient
bond, approved by such court, in such amount as may be fixed by the court,
Any amount colleoted by the United States under an order of the Board in excess
of the amount found to be due under & determination of cxcessive profits by the
Tax Court shall be refunded to the contructor or subcontractor with interest
thereon at the rate of 6 per centum per annum from tho date of eotlection by the

United States to the date of refuna.

SKEC. 109. RULES AND REGULATIONS,

The Board may make such rules, regulations, and orders as it deems neccssary
or appropriate to carry out the provisions of this title,
SEC. 110. COMPLIANCE WITH REGULATIONS, ETC.

No person shall be held liable for damnﬁes or penalties for any act or failure
to act resulting directly or indirectly from his compliance with a rule, regulation,
or order issued pursuant to this title, notwithstanding that any such rule, regula-
tion, or order shall thereafter be declared by judicial or other competent authority
to be invalid. * :
8EC, 111. APPLICATION OF ADMINISTRATIVE PROCEDURE ACT.

. The functions exeroised under this émo shall be excluded from tho operation
of the Administrative Procedure Aot (60 Stat. 237) except aa to the requircmonts
of section 3§ thereof.

BEC. 113. APPROPRIATIONS,

There are hereby authorized to be aprptoprioted such sams as mav be necessary
and upmﬂate for the carrying out of the provisions and purposes of this title.
Funds e available for the purposes of this title may be allocated or transferred
for any of the purposes of this title, with the e&pproval of the Bureau of the Budget
to any agenoy of the Government designated to assist in carrying out this title.
Funds so allocated or transferred shall romain available for such period as may be
speoified in the Acta making such funds available, .

SEC, 113. PROSECUTION OF CLAIMS AGAINST UNITED STATES BY FORMER PERSONNEL.
- Nothing 1n title 18, United States Code, sections 281 and 283, or in section 190
of the Revised Btatutes (U. 8. C,, title 5, seo. 09{ shall be deemed to prevent any
renou by reason of service peior to Javuary 1, 19584, in performance of duties or

unotions requited by -this Act, from dctlngsu counsel, -agent, or attornev for
‘proseouting any claim against the United States: Frovided, Chat such person
shall not prosequte any olaim ageinst the United States (1) involving any subjeot
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matter directly connocted with which such person was so employed, or (2) durin,
the period such person is engaged in employment in a departmment or the Board.

TITLE II-MISCELLANEOUS PROVISIONS

SEC. 201. FUNUTIONS UNDER WORLD WAR IT RENEGOTIATION ACT.

(&) ApoLiTioN or War CoNrTrACcTs PRICE ADJUSTMENT BoARp.—The War
Cl:)ul@r;wtls Price Adjustment Board, created by the Rencgotiation Act, is hereby
abolished,

(b) Transrer or Funcrions iIN GENERAL.—AIl powors, functions, and duties
conferred upon the War Contracts Price Adjustinent Board by the Renegotiation
Act and not otherwise specifically dealt with in thik section are transferred to the
Renegotiation Board,

(¢) AMENDMENT OF THE RENEGOTIATION Act.—Subsection (a) (4) (D) of the
Renegotiation Act is amended by inserting at the end thereof the following:
““A not rencgotiation rcbate shall not be repaid unless a claim therefor has been
filed with the Board on or before the date of its abolition, or unless a claim shall
have been filed with the Administrator of General Services (1) on or before June
30, 1051, or (ii) within ninety days after the making of an agreement or the entry
of an order under gubsection (o) (1) determining the amount of excessive profits,
whichever is later, A claim shall be deemed to have been filed when received by
the Board or the Administrator,whether or not accompanied by a statement of the
Commissioner of Internal Revenue showing the amortization deduction allowed
for the renegotiated year l(l_POll the recomputation made pursuant to section 124 (d)
of the Internal Revenue Code.””

(d) TransFErR or CERTAIN FuNcrions.—All powers, functions, and duties
conferred uyon the War Contracts Prico Adjustinent Board by subseotion (a) i‘ig
(D) of the Renegotiation Act, subject to the amendment thereof by subsection (o
of this section, are hereby transferred to the Administrator of General Services,

(e) Funcrions AND Recorvs.—Each Secretary of a Department is authorized
and directed to eliminato the oxcessive profits determined under all existin,
renegotiation agreements or orders by the methods enumerated in subseotion (o
(2) of the Rencegotiation Act in respect of all rcnc{otiations conducted by his
Department pursuant to delegations from the War- Contracts Price Adjustment
Board. Tho several Departments shall retain custody of the renegotiation case
files covering renegotiations thus conducted for such time as the Secretary deems
ncoessary for the purposes of this section, and thereafter they shall be made
availablo to the Rencgotiation Board for appropriate disposition, The renegoti-
ation records of the War Contracts Price Adjustment Board shall become records
of the Renegotiation Board on the effective date of this section.»

() Rerunps.—Al refunds under subsection (a) (4) (D) of the Renegotiation
Act (relating to the recomputation of the amortization deduction), all refunds
under the last sentence of subsection (i) (3) of such Act (relating to excess inven-
tories), and all amounts finally adjudged or determined to have been erroneously
collected by the United States pursuant to a dotermination of excessive J)roﬁts,
with interest thereon in the last mentioned casc at a rate not to exceced 4 per
centum per annum as may be determined by the Administrator of General Services
or his duly authorized representative computed to the date of certification to the
Treasury Department for payment, shall bo certified by the Administrator of
General Services or his duly authorized representative to the Treasury Depart-
ment, for Raymcnt from such appropriations as may be available therefor: Provided,
That such refunds shall be based solely on the cortificate of the Administrator of
Geoneral Services or his duly authorized representative.

(8) ExistiNa Porrciks, PRoceburks, Etc., To REMAIN IN EFFEcT.—All policies,
procedares, directives, and delegations of authorlt% prescribed or issued (1) by
the War Contracts Price Adjustment, Board, or (2) by any Secretary or other
duly authorized officer of the Government, under the authority of the Renego-
tiation Act, in effect upon the effective date of this section and not inconsistent
herewith, shall remain in full force and effeot unless and until superseded, or
oxcept as they may he amended, under the authority of this section or any other
appropriate authority. All functions, powers, and responsibilities transferred
by this section shall be accompanied by the authority to issue appropriate rogula-
tions and procedures, or to modify existing procedures, in respect of such powers,
funotions, and responsibilities. :

(h) Savines ProvisioN.—This seotion shall not be construed (1) to prohibit
disbursements authorized by the War Contracts Price Adjustment Board and
certified pursuant to its authority prior to the effective date of this section, (2) to
affect the validity or finality of any agreement or order made or issued pursuant
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to law by the War Contraots Prive Adjustment Board or pursuant to dologations
of authority from it, or (3) to prejudice or to abate any action taken or any right
acoruing or acorued, or any suit or proceeding had or commenced in any ecivil
oause; but any court having on ita dooket a case to which the War Contracts
Price Adjustment Board is a party, on motion or supplemental petition filed
at any time within twelve months alter the effootive date of thia section, showing
& neoccssity for tlie survival of auch suit, actlon, or other proceeding to obtain
& determination of the ?uosﬂons involved, may allow the samo to bo maintained
by or against the United Statea. *

() ReNEcoTiATION AcTt Nor RI‘JI‘E.\LED.-—EXCO}W an by this Aot spocificall
amended or modified, all provisions of the Renegotiation Act shall remain in f\lﬁ
foroe and effeot.

) DrriniTioNs.~The terms whioh are defined in the Renogotiation Act
shall, when used in this section, havo the same menmh\{x as whon used in the
Ronegotiation Aot, excopt that whore a renogotiation function has been transforred
by or pursuant to law the terms “Secretary” or “Secretaries” aund “Depart-
ment” or “Departmenta” shall be understood 1o refer to tho suceessors in func
tion to_those o or offlcos specifically named in the Renegotiation Act,

(k) Errrcrive Darn oF Sretion.—This seotfon shall take eoffeot sixty days
after the dato of the onactmoent of this Act.

SEC. 31, PERIOD OF LIMITATIONS FOR RENRGOTIATION ACT OF 1848

No prooeeding undor tho Ronogotiation Aot of 1848 to determine the amount of
exoossive profita for any fiscal year shalf be commenced more than ono voar after
the mandatory statement required by tho regulations jasued pursuant to such Aot
is filed with respoot to such year, or more than six monthas aftor tho dato of the
ennotment of this title, whichover i the lator, and if such proceeding is not so
commonced (in tho manner vaidcd by the ropulations proseribed pursuant to
such Act), all Habilities of the contraotor or subcontraotor under such Aot for
excessiva profits recoived or acerued during such fiseal yoar shali thereupon bo
discharged, If an agreemont or order determining the amount of coxcossive
profita under auch Aot {s not made within two years following the commoencoment,
of the renegotiation prococeding, then upon the expiration of such two yeara all
Uabilitios of the contractor or subcontractor for oxcessive profits with respeot to
whioch such proceeding was commenced shall thereupon be discharged, oxcopt
that (1) such two-year poriod may bo extended by mutual agreement, and (2) if
within suoh two years such an order is duly issued pursuant to such Act, such
two-yoar limitation shall not apply to the review of such order by any renegoti-
ation board duly authorized to undertake such reviow.

BEC. 23, AMENDMENT OF SECTION 3%8 OF THE INTERNAL REVENUE CODE

Seotion 3800 (a) (1) of the Internal Rovenue Codo is horoby amended by

striking out subparagraphs (A), (BB), and (C) and insorting in lou thereof tho

following:
“(A) The term ‘ronegotiation’ {ncludes any transaction which is a
renegotiation within the meaning of the Foderal ronogotiation aot
applicable to suoh transaction, any modification of one or moro contracts

with the United States or any agenoy thereof, and any agreemont with °

the United States or any agoney thereof in respoot of une or more such
contraots or subcontracta thorounder,

(B) Thoe torm ‘oxcossive profits’ includes any amount which con-
atitutes oxcessive profita within the meaning assfunod to such term by the
applicable Fedoral ronegotiation aot, any part of the contract prico of a
oontract with the United States or any agenoy thercof, any part of tho
aubgontract price of a subcontraot under such a contract, and any
profits derived from one or more such contracts or subcontracts.

(C) The torm ‘suboontract’ inoludes any purchaso ordor or agree~
mont which is a suboontract within the meaning assignod to such term
by the n{)‘ loable Federal renogotiation act.

“(D 0 term ‘Fadoral mno%g!-(at-lon aot’ includes section 403 of tho
Sixth Supplemental National Defonse Appropriation Aot (Publio 528,
71th Cm‘nﬁ. 2d Soss,), as amended or aup(}{:\omontod, the Renvgotiation

Aot of 1 é, a3 amended or supplomented, and the Renegotiatiqn Act
of 1051, as amended or supplomented.”
SEC. 3. HEPARABILITY PROVISION .

* If any provizion of this Act or the application of any provision to any person or
ofroun 08 is held Invalid, the validity of the remainder of the Act and of the
FEP TS P T AT . L.
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application of {ts provisions to other persons and circumstances shall not be
ooted thoreby.

Passed tho Houso of Reprosentatives January 23, 1051,
Atteat: Rauen R. Rowkrrs, Clerk.

The Cuairman, Mr. Roberts, we are pleased to hear you today on
this matter, Wo would like for you to give us an analysis of this
bill as compared with the old Renegotiation Act, as amended.

We have a_comparative print that is before each member of the
committee.  You might proceed and let us have a general survey
of this subject,

STATEMENT OF FRANK L. ROBERTS, CHAIRMAN, MILITARY
RENEGOTIATION POLICY AND REVIEW BOARD, OFFICE OF
SECRETARY OF DEFENSE, ACCOMPANIED BY SUMNER MARCUS,
COUNSEL, NAVY RENEGOTIATION DIVISION, ARMED SERVICES
RENEGOTIATION BOARD, AND ASSOCIATE COUNSEL TO THE
MILITARY RENEGOTIATION POLICY AND REVIEW BOARD,
AND HOWARD W, FENSTERSTOCK, COUNSEL TO THE AIR FORCE
DIVISION OF THE ARMED SERVICES RENEGOTIATION BOARD

Mr, Ronerrs. Mr, Chairman and membars, if I may, I would like
to make tho following statement, and I might say that any question
that occurs to any member, or yourself, I will be glad to answer.

The Cuarpman. Interrupt during your statement, or after you have
finished?

Mr. Rosrrts., During the statement, '

The Cuamman, Very well.  You may proceed,  We do not have a
large number of the committee present, Vaut the record will be herg
and wo will be in scssion again on this matter Friday. So you may
procead, and your statement will be read by the members of the
committeo, of course, before we finally take any action,

Mr. Ronerrs, Thank you.

This bill, H. R. 1724, provides for the rencgotiation of contracts,
and for other purposes. It was passed by the House of Representa-
tives by unanimous vote on January 23, 1951, after extensive hearings
;\m{ consideration by the Committee on Ways and Means of that
noay.

In reporting the bill, the Committee on Ways and Means concluded
that present procurement problemas are substantinlly as great as those
which brou {lt- about the enactment of similar legislation in World
War IT, and that the scope of the oxisting renegotiation law is not
broad enough to insure the uniform and effective recapture on a fair
and equitable basis of excessive profits which may bo derived from the
expanded defonse effort.

orld War II created (s)robloms of procurcment and production
unprecedented in scale and complexity. Renegotiation was dovised
as one means of meeting and overcoming some of these difficultics.
The magnitude of this task, and the extont to which the renegotiation
program succeded, are evidenced by the fact that contracts subject to
rencgotiation under tho World War 11 statute aggrogated in oxcess of
$200,000,000,000 and that gross amounts of more than $11,000,000,000
were recaptured through renegotiation. If wo assume that applicable

78085812
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14 RENEGOTIATION OF CONTRACTS

tax rates would have resulted in the recovery of a%proximately 70
percent of this gross amount, the net recovery effected by rencgotiation
aggregated approximately $3,300,000,000, ’

he ‘conditions of war production which made renegotiation neces-

stu;ry m&g be briefly stated. o
he CeAIRMAN. You are still sticking to the old theory that you
must renegotiate before taxes; is that right?

Mr. Roserts. Yes, sir, Mr, Chairman.

The Onairman. I had a great deal of difficulty with Mr. McIntosh
and others under tho old act. It always did scom to me that if you
renegotiated after taxes, you could do 1t with a comparative handful
of personnel, whereas gou have got to have a very large staff doing it
on the basis that this bill follows, and the old act, as well.

Mz, Roperts. Mr. Chairman, on that point, may I make this
observation?

The CHAYRMAN. Yes, sir.

Mr. Roserts. I think there are things in this bill which provide
for a different administration, and that thore is no reason why the
lessons learned in the administration of the former Renegotiation Act
cannot serve to avoid the need for so many people.

The CuairMaN. I hope you can. While that is not primarily our
responsibility, it i8 a direct responsibility on every committee of
Congress, and the rapidity with which agencies are being built up
now and the size of those a[.'iencics all over this country, is something
staggering. When the whole picture is spread out before you, you
can apprecinte it. This is simply, of course, one of the agencies.

My recollection is that we were told, and I presume correctly
informed and fully informed, that while rencgotiation took place

efore taxes, nevertheless the ultimate tax liability was a factor
at was alwctgs present in the minds of your organization, for instance.

I simply call your attention to that. i know the theory on which
this bill is built, just as the old act was. You may proceed.

Mr. RoBErTs. Yes, sir.  And, if the theory is followed that it is
an attempt to secure retroactively and on an over-all basis the pmf)er
I)rice, then it must of necessity come before taxes. I believe that
ater on this point is more fully developed. If it is not, I will be very
hs %y to go into it further. .

e CrALMAN. Very well.

Mr. Roperrs. War materials of all kinds were required in enor-
mous quantities with the greatest possible speed. Many contractors
were asked to produce articles which had never been produced before
and which were subject to frequent change. Others werc asked to
produce articles which were new to them. Virtually all were asked
to produce articles in amounts far beyond their previous experience.
Quantities needed, rates of delivery, and specifications had often to
be revised in the light of experience and the demands of war. Short-

o2 of material, priorities, and allocations increased the uncertainty
of production. New facilities had to be obtained; new personnel
employed and trained to new methods; and new sources of supply
developed.

..Under these circumstances, contractors and contracting officers
found themselves unable to make accurate forecasts of costs on which
to base prices, In many cases-the original contract prices proved
far too high when tested by actual experience.

!
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. S?nntor BurLer. Were there any cases where they were found too
ow?

Mr. Roperts. Yes; there were cases where prices were found too
low; yes, sir.

Senator BurLer. Were they rectified?

Mr. Roserts. Not through the medium of renegotiation. Title IT
of the Second War Powers Act was in existence during World War II
and has recently been reenacted by the Congress. It permits, in
cases of hardship under carefully regulated conditions, the reopening
of a fixed-price contract without consideration. And it is for that
specific purpose that the legislation was fmsso(l‘

Senator BurLer. What effect do you think your experience in han-
dling renegotiations in the past war would have in the case of another
emergency of the same kind? Will it be more diflicult to got contrac-
tors or easier?

Mr. Roserts. Let me say thet under the present conditions we are
letting a great many billions of dollars’ worth of contracts for procure-
ment, and we are experiencing no difficulty because of the existence of
the renegotiation law that is presently on the books, which does cover
all military procurement that is not advertised, but is negotiated under
the terms o} the Procurement Act of 1947,

Senator BurLer. Thank you.

Mr, Roserts. The greater efliciency and the improvements in
methods developed in the course of production, together with the ever-
swelling volume of production, frequently brought profits far beyond
those anticipated at the outset—profits far in excess of those intended
or desired to be retained by the majority of contractors,

The result was the Renegotiation Act, first enacted in 1942, and
later amended in full by the Revenue Act of 1943, That act was
made inapplicable to the performance of contracts after December
31, 1945. Less than 2% years later, when the Congress appropriated
some $3,000,000,000 for a program of expanded aircraft construction
and certain related purposes, 1t was deemed essential to reintroduce
rencgotiation in the form of the Renegotiation Act of 1948, which
became law on May 21, 1948. Initially, that law applied only to
contracts obligating funds appropriated or consolidated by the appro-
priation act of which it was & part. Later, within a matter of weeks,
it was extended to cover the procurement of aircraft and aircraft parts
when the contracts for those items obligated fiscal year 1949 funds,
A year later, our military expenditures having continued to increase,
the act was further broadoned to cover all negotiated contracts
entered into by the Department of Defense in the fiscal year 1950,
Last year, this provision was rcenacted to include the current fiscal
year 1951 procurement.

The Renegotiation Act of 1048, as so extended, is still being actively
administered. World conditions are such that we are once again in
a position where a substantial proportion of our national income and
energies must be expended to defend ourselves against aggression,
both actual and threatened. ' The Congress has already appropriated
vast sums of money for this purpose, and may well find it necessary
to appropriate additional sums. In Euttin our gigantic national
industrial machine to work again to build for defense, or for war,
should that come, we are faced with substantially the same difficulties
and uncertainties of procurement and production that existed 10 years
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ago. The Rencgotiation Act of 1948 is not broad enough in its
coverage to furnish sufficient protection for the huge expenditures of
public funds required by the current international crisis.

Thus, in general, the act of 1948 does not apply to contracts enteroed
into prior to May 21, 1048, although some contracts entered into
prior to that date are still in production.

I would like to state that I do not intend to give the impression
that this act would apply retroactively to contracts entered into before
that date, but merely to the receipts and accruals from such contracts
that occur subsequent to January 1, 1951. It does not cover any
contracts obligating tiscal 1949 funds for items other than aireraft and
aircraft parts, although here again it is possible that some such con-
tracts are still in production.

My previous remark includes any retroactivity that might be im-
plied from what I have just said about 1949 contracts.

It does not cover most contracts entered into in tho fiscal years 1950
and 1051 as a result of formal advertising and competitive bidding,
being limited in scope to negotiated contracts entered into during
those years. It does not attach to any contracts for $1,000 or less,
notwithstanding the substantial dollar aggrogate of such contracts.
Finally, it does not cover contracts of any Government agencies other
than the Department of Defense, which is a serious doficiency in view
of the stegdily increasing procurement activity of various other Gov-
. ernment departments.

* H, R. 1724 is patterned aftor the World War II statute and will close
these gaps in tho 1948 act.

Renegotiation is a broad, over-all operation. It is not a detailed
process of audit and examination, contract by contract and dollar by
doliar. Nor is it a dovice to remedy or repair orrors or inequities in
individual procurement treusactions. The rencgotiation authorities
do not reset the Price of each contract after completion of performance
and payment. This type of individual prico adjustment, which was
contemplated in tho earliest days of rencgotiation and from which the
proceoss derived its name, gave way almost immediately, out of obvious
nccssity, i over-all roview of a contractor’s operations for his ontire
fiscrl year.

This basie conception is indispensable to any understanding of what,
renegotiation is and the way it works. All of a contractor’s receipts
or accruals during his year from all of his contracts and subcontracts
subject to renegotiation, including both his profitable and his non-
profitable ones, and all of his costs and expenses applicable thereto
are considered at & single time in a singlo proceeding together, with
all pertinent' facts and figures, and a single over-all detormination is
made. Itisentirly a judgment operation. There is no fixed formula
or yardstick for the determination of excessive profits, nor is thoro
any fixed maximum to the amount of profits which may be realized
or retained by any contractor. If no excessive profits are found to
exist, & clearance is granted to the contractor. If it is determined
that excessive profits were realized, a determination of the amount
gl;er:gf is made and this dotermination is embodied in an agreement

‘order. o ) :
-t As you" gentlemen know, this procedure has, several advantages.
The consideration of all contracts and subcontracts as a group reduces
cost aédounting and allocations of cost to & minimum and saves time

!
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for both contractors and the Government. Tho use of the fiscal
period for renegotiation facilitates the use of the regular financial and
accounting material maintsined by contractors for tax purposes and
avoids the preparation of such data on an entirely different basis.
In addition, this method allows contractors to offset their losses on
one or more contracts subject to renegotiation against their profits
from other subject contracts during the same period.

At this point, I want to say that the record on the part of industr
in cooperating with the renegotiation boards during World War II’:
and to date under the Rencegotiation Act of 1948, is outstanding and,
in the opinion of those adnunistering the acts, deserves high praise.

Now, with your permission, and as the most orderly means of pre-
senting the provisions of H. R. 1724 to you, I shall procced to a
section-by-section analysis of the bill.

The CuairmaN. We will be glad to have you do so.

Mr. Roserrs. The bill is divided into two titles. Title I states
the coverage of the rencgotiation provisions, creates the Rencgotia-
tion Board, and cstublishes certain procedures, limitations, and
oxemptions. Title II abolishes the War Contracts Price Adjustment
Board created under the World War II statute, transfers certain
residual functions, powers, and duties of that Board to the Adminis-
trator of Genoral Services, and transfers the remaining functions,

owers, and duties of that Board to the new independent Renegotiaticn
onrd created under this bill.

TITLE I-—RENEGOTIATION OF CONTRACTS

Section 101, declaration of policy

This section declares it to be the considered policy of the Congress
that excessive profits from contracts mado with the United States,
and from related subcontracts, in the course of the national-defense
program, be eliminated as provided in the bill.

Section 102, coverage of the act

Subsection (a) makes subject to renogotiation all contracts with
certain named departments, and related subcontracts, to the extent
of the amounts received or accrued therounder on or after January 1,
1951. The departments specifically named in the bill are the De-
partments of Defense, Ariny, Navy, Air Force, and Commerce, the

ieneral Services Administration, and the Atomic Energy Commission.
The subsection also makes subject to renegotiation aﬂgcontmcts with
such departments as may be designated by the President, and related
subcontracts, to the extent of tho amounts received or accrued by a
contractor or subcontractor on or after the first day of the first month
beginning after the date of such designation. Renegotiation would
applry_ to all such contracts and subcontracts whether made on, before,
or after January 1, 1951, or the date of designation, as the case may be.
Renegotiation is made inapplicable, however, to receipts or accruals
attributable to performance after Decomber 31, 1953.

The Renegotiation Act of 1948, as I have already indicated, is still
in existence and is currently being administered. Unless this bill is
made to provide otherwise, the 1948 act would apply to negotiated
contracts entered into between January 1, 1951, and June 30, 1951,
‘This situation is specifically dealt with in subsection (b) of the present
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bill, which is designed to avoid the application of both the Renegotia-
tion Act of 1948 and the present bill to the same receipts and accruals.
The subsection provides that the 1948 act shall not apply with respect
to_any receipts or accruals subject to renegotiation under title I of
this bill. In order to carry out this provision, it is necessary to apply
the distinction made by the Committee on Ways and Means between
amounts “subject to this title’”” and amounts “‘subject to renegotiation
under this title.” The committee considered that amounts subject to
the title would not, for the purposes of this subsection (b), be subject
to renegotiation under the title unless such amounts exceeded the
$100,000 or $25,000 minimum limitation set forth in section 105 (f)
of the bill.

We have given considerable thought to this provision of the bill
since its adoption by the House. In order to obviate the necessity for
this difficult and troublesome distinction, and at the same time to
provide a more workable rule by establishing a fixed cut-off date for
the application of the 1948 act, we have evolved a new provision which
I should like to offer to this committee for its consideration in sub-
stitution of the provision now contained in subsection (b). Our
proposed change is to strike out subsection (b) in its entirety and to
substitute therefor the following: :

(b? RENEGOTIATION AcT oF 1948.—The Renegotiation Act of 1948 shall not be
applicable to any contraot or subcontract to the extent of the amounts received or
accrued by a contraotor or subcontractor on or after the 1st day of January 1951,
whether such contract or subcontract was made on, before, or after such first day.
In the case of a fiscal year beginning in 1950 and ending in 1951, if a contractor
or subcontractor has receipts or aceruals prior to January 1, 1951, from contracts
or subcontracts subject to the Renegotiation Act of 1948, and also has receipts
or accrusals after December 31, 1950, to which the provisions of this title are ap-
&ﬂoable, the provisions of this title shall, notwithstanding subsection (a), apply

such receipts and acoruals prior to January 1, 1951, if the Board and such con-
tractor or subcontractor agree to such a%plication of this title; and in the case of
such an agreement the provisions of the Renegotiation Act of 1948 shall not apply
to any of the receipts or accruals for such fiscal year.

Mr. Chairman, that is something that we urge. We are trying to
avoid baving two sets of renegotiations going on at the same time,
and the confusion that would result from a lack of clarity as to which
act applies, and then that only one act may apply at one time. |

The CuatrmMaN. That is provided as an agreement between the
Board and the contractor?

Mr. RoserTs. Yes, sir.

The CrAIRMAN. I see.

Senator Byrp. May I ask a question?

Mr. Roserts. Yes, sir.

Senator Byrp. At the bottom of page 7 you state:

Renogotiation is made inapplicable, however, to receipts or accruals attrib-
utable to performance after mber 31, 1953.

- Mr. Roserrs. Yes, sir.

The CuarrMaN. That is the end of the act.
. Senator Byrn. Does that mean that a contract made, on which the
corporation does not receive its receipts until after December 31, 1953,
would be exempt from renegotiation?

Mr. Roserrs. It would, under the terms of this cut-off provision.
- *Senator Byrp. I wonder if that is a wise thing. You may say that
no contract lét after December 31, 1953, would be subject to renegotia-

!
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tion. Some of these receipts or accruals may come in a year or so
after the contract was made.

Mr. Roserts. Yes, sir.  May I point out this: that under the 1943
act, as amended on February 25, 1944, there was inserted what we refer
to as subsection (h). Subsection (h) provided for the very point to
which you refer. Tt zave the Board the right to reach out into suc-
ceeding periods ring back both costs and receipts or accruals
attributable to pur.». aance within the period subject to renegotiation.
The bill before you is deficient in that it has no subsection (h) as I
refer to it.

Senator Byrp. Suppose a contract was made a year before Decom-
ber 31, 1953; it would still be in process of performance, but the actual
receipts were not paid to the company until after December 31, 1953.
Those reccipts would be exempted from renegotiation?

Mr. Rosenrts. Counsel has pointed out to me that if the perform-
ance is prior to December 31, 1953, and the receipt or accrual is subse-
quent, that it is still subject to renegotiation.

Senator Byrp. That fnnguago apparently does not say that. It
states: “Rencgotiation is made inapplicable, however, to reccipts or
accruals attributable to performance after December 31, 1953.”

Mr. Marcus. I think, sir, that the date limitation applies to per-
formance, rather than to the receipts or accruals.

Senator Byrp. What about receipts?

Mr. Marcus. I think that where it reads “receipts and accruals
attributable to performance,” which performance is after December
31, 1953, that is the intent of it. Perhaps there is an ambiguity.

Senator Hory. If the contract is not completed during that time,
then what happens after this date—would that be considered?

Mr. Marcus. Renegotiation would not apply unless Congress
chqsodto reenact a renegotiation law with respect to that subsequent
period.

Scnator Byrp. But everything that was delivered prior to Decem-
ber 31, 1953, would Le subject to renegotiation, even though the com-
pa.nf receives payment after that date?

Mr. Marcus. Yes, sir.

Senator Byrp. That is not very clear to me.

The CrairMaN. What section are you referring to, Senator Byrd?

Senator Byrp. At the bottom of page 7 of the paper.

Mr. RoBerts. That is, of my statement.

The CuairmaN, Of your statement, not in the bill?

Mr. Roserts. In the bill it is

Mr. Marcus. It is section 102 (a), the bottom of page 2 of the bill.

Senator Hoky. The bill is the samo as the language which you

uote,
1 Mr. Ronerts, Yes, sir.

Scnator Byrp. The statement leaves out “under contracts or sub-
contracts.” Your statement left those words out.

Mr. Roserts. Undor contracts or subcontracts?

Senator Byrp. Yes.

Mr. Ronerts. May I read from the Ways and Means Committee
rep:i)rt, a section-by-section analysis of the bill? This statement is
made:

The provisions of this title are made inapplicable to receipts or accruals attrib-
utable to performance under contracts or subcontracts after December 31, 1953.

it s n s
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. Senator Brrp. Your statement left-out the words “under contracts
or subcontracts.”
-+ Mr, Ronnrrs. Yes, sir.
Senator Byrp. That rofers to tho contract, thon?
- Mr. Ronerts. Yes, sir; contracts and subca tracts.

Scnator Byep, And does not refer to receipts?

Mr. Roeerts. That is right.

Senator Byrp. That is different. I was confused by the fact that
you left out those words, inadvertently, of course.

The CuairMaN. That seems to be clear enough when you look at
the lauguage of the bill.

Senator Byro. I was reforring to his statoment, Mr. Chairman.

ThodCHAIRMAN. I was following the bill. All right, you may
proceed.

Mr. Ronerts. It will be noted that this provision states, as does
the presont subsection }b), that the Board and the contractor may
enter into an agreoment for a single renegotiation proceeding under the
present bill in order to avoid the necessity for two soparate renogotia-
tion proceedings covering separate portions of a single fiscal year. In
the event of such an agreement, the provisions of the Renegotiation
Act of 1048 will not apply to the receipts or accruals rrior to January
1, 1951, but the provisions of this bill will apply to all of the receipts
- and accruals of the contractor or subcontractor for the entire fiscal
year involved.

. Subsection (c) suspends the application of the Vinson-Trammell
Act to any contract or subcontract if any of the receipts or accruals
therefrom are subject to this title. This provision continues the
policy adopted and now in effect under the Renegotiation Act of 1948.

The study of -the operation of the Vinson-Trammell Act makes
clear the fact that the two laws are not compatible at all, and I
understand that, also, there is on the way to the chairman of the com-
mitteo a letter from the Department of Commerce, the Maritime
Administration, suggesting the suspension of the operation of the
Merchant Marine Act, which is a similar profit-limitation provision
in the shipbuilding field. We have coordinated it and are agreeable
to the suspension of it, if the committeo so desires.

Steetion 108. Definitions

This section defines various terms used in tho bill.

The term “Department’ is defined to mean the departments referred
to above and such other agencies of the Government exercising fune-
tions in connection with the national defense as the President shall

esignate. ! ’ '
' Tg% ‘term *‘excessive profits” is defined in substantially the same
manner as it was defined in the World War II statute; namely, by
specifying certain factors which must be taken into consideration in
every case in determining excessive profits. These factors, briefly
stated, are: efficiency of contractor, reasonableness of costs and profits,
reasonableness of return on not worth, extont of risk assumed, nature
and extent of contribution to the defense effort, character of business,
and such other factors the consideration of which the melic intorest
and fair and equitable dealing may require, as determined by the Board.

Prggts derived from contracts and subcontracts subject to the title
‘are deo finied to'mean the excess of the amount received or accrued there-
'

S
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under over the costs paid or incurred with respect thereto and deter-
mined to be allocable theroto. All items estimated to be allowable as
deductions and exclusions under chapter I of the Internal Revenue
Code (excluding taxes moasured by incomo) are allowed as items of
cost to the extent allocable to such contracts and subcontracts, except
that no amount is allowed as an item of cost by reason of the applica-
tion of a carry-over or carry-back, or if such item is unreasonag’le or
not properly chargeable to such contracts or subcontracts. Kederal
income taxes aro not allowable as items of cost, but credit is allowed for
any such taxes paid with respect to the amount of any excessive profits
determined by the Board.

Section 104. Renegotiation clause in contracts

The Sccretary of each Department to whose contracts the provisions
of this title are applicable is required by this section to insert in each
contract & provision whereby the contractor agrees to the elimination
of excessive profits through renegotiation, and agrees to insert a similar
provision in each suhcontract entered into by him. Every contract
and subcontract to which thoe iiile 1s applicable is inade subject thereto,
whether such contract or subcontract contains a rencgotiation clause
or not.

Section 106. Renegotiation proceedings

In this section will be found a structural outline of the procedures
for the determination and elimination of excessive profits.

Subsection (e) requires every person holding contracts or sub-
contracts subject to the title to file with the Board, on or before the
first day of the fourth calendar month following the close of his fiscal
year, a financial statement setting forth such information, and in
such form and detail, as_the Board may by regulations prescribe.
The -Board may also require the filing of any additional information,
records, or data.

Renegotiation proceedings are commenced by the mailing of a
registered mail notice to the contractor or subcontractor. The
renegotiation is conducted on an over-all fiscal-year basis unless some
other poriod or basis is agreed upon with the contractor or subcon-
tractor. The Board is also authorized, in its discretion, by agreement,
to conduct renegotiation on a consolidated basis in order properly to
reflect excessive profits of two or more related contractors or sub-
contractors. In the proceeding, the Board endeavors to make an
aFreement, with the contractor or subcontractor with respect to the
elimination of excessive profits, if any. Any agreement so made is
final and conclusive and, in the absence of fraud, malfeasance, or a
willful misrepresentation of a material fact, may not be reopened or
modified by the Government and may not be moditied or set asida in.
an}' suit, action, or proceeding. .

f no agreement is reached, the Board issues an order determining
the amount, if any, of excessive profits and gives notice thereof by
registéred mail to the contractor or subcontractor. If requested by
the contractor or subcontractor, the Board must furnish a statoment
of the amount of such determination, of the facts used as a basis there-
for, and of its reasons therefor. Unless a petition is filed with The
Tax Court of the United States within the 90-day period specified in
section 108, such order is final and conclusive and not subject to
review or redetermination by any court or other agency.
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- 'When excessive J)roﬁts have béen detérmined, either by agreement
or order, the Board is required to authorize and direct the Secrotaries
or-any éné of them to eliminate such excessive groﬁts by any one or
more of the various methods described in subsection (b). These
include payment, withholding, and directions to others to withhold
for the account of the Government. When necessary, recovery may
also be sought by actions in the appropriate courts of the United
States.. Interest at the rate of 6 percent per annum is payable on
unpaid excessive profits from the due date thereof. Of course, as 1
have already stated, credit is allowed to the contractor or subcontrac-
tor for Federal income and excess-profits taxes as provided in section
3806 of the Internal Revenue Code.- -

Subsection (c) imposes certain time limitations upon both the
commencement and completion of renegotiation procecedings. No
proceeding to determine excessive profits for any fiscal year may be
commenced more than 1 year after the {inancial statement required
from, the contractor or subcontractor for such year is filed with the
Board, and every proceeding must be completed by agreement or order
within 2 years after commencement; otherwise, all liabilities of the
contractor or subcontractor for excessive profits during such year are
discharged. The 2-year period may be extended by mutual agree-
ment, and the 2-year limitation does not apply to review by the Board
- of an order made within such 2 years pursuant to any delegation of
authurity from the Board.

.. Subgection (e) confers upon the Board the right to audit the books
or records of any contractor or subcontractor subject to title I, for
which purpose it may request the services of the Burcau of Internal
Revenue, Such services, if sanctioned by the Secrctary of the
Treasury, are to be made available to the extent determined by him,

The. bill provides that no contractor or subcontractor shall be
renegotiated for any year unless more than $100,000 subject to the bill
has been received or accrucd by him and all persons under control of or
controlling or under common control with him, except that this
minimum amount is fixed at $25,000 in the case of subcontractors
whose income is derived from fees and commissions based upon subject
contracts..and subcontracts. In ecither case, no determination of

BXCessvo groﬁt,s to be eliminated may be in an amount greater than the
amount by which the aggregate receipts or accruals exceed this
“floor” of $100,000 or $25,000, as the case may be.

. Provision is also made in the bill that, if the fiscal year of a contractor
or subecontractor is & fractional part of 12 months, the $100,000 or
$25,000 floor shall be reduced to the same fractional part thereof.
In this connection, in view of the change which I have proposed in
section 102 (b), I suggest as a companion amendment that the follow-
ing sentence be added at the end of subsection (f) (3) of section 105: -

: In the case nf a fiscal year beginning in 1950 and ending in 1951, the $100,000
ambpunt and-the $25,000 amount shall be reduced to an amount which bears the
same ratlo to $100,000 or $25,000, as the case may be, as the number of days in
siich \| year after Decomber 31, 1950, bears to 866, but this sentence shall ﬁave
no Application it the contractor or subcontractor has made an agreement with
the Board pursuant to seotion 102 }b) for the aggllcation of the provisions of this
title to. receipts on accruals prior to Januaty 1, 1951, during such fiscal year. :

1 . o
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Section 106. Exemptions : o :

The following contracts and subcontracts are, by this section,
exempted from renegotiation:

(1) Contracts with Territories, possessions, States, or foreign
governments, '

(2) Contracts and subcontracts for agricultural commodities in
their raw or natural state, or, if the commodity is not customa.ily
sold or has not an established market in its raw or natural state, then
in the first form or state beyond the raw or natural state in which
it is customarily sold or has an established market. This exemption is
conferred upon such contracts and subcontracts only if made with
the producer of the agricultural commodity. In this respect the
exemption is narrower than the exemption of agricultural commodity
contracts contained in the World War II statute.

The CuairMAN. I just wondered why you did thLat,

Senator BuTLER. 1! was going to ask that question.

Mr. Roprars. That was done before the Ways and Means Com-
mittee, because in the hearings before the Senate Investigating Com-
mittee brought out the fact that the exemption under the World War
II statute applied to people who acquired commodities and could let
them age and increase in value and get the same exemption that was
given to the man who was the producer of the commodity.

The CuairMan. That is a very far-reaching provision, thougn.
You would take in an ordinary cotton gin, that ginned during the
cotton scason only 500 bales of cotton, and under this low exemption
of $100,000, because the bale of cotton and the seed are worth at
least 3200 a bale or more than that per bale, and this would militate,
certainly, against the producer’s price of cotton and cottonseed,
gennut‘s, almost any other agricultural commodity that I know about,

ccause if the man who is (iealing in them is going to be subject to
rencgotiation, he will take it out of the farmer, the producer.

r. Roserts, May I make this observation, that this whole area
of exemption is one that presents a great deal of administrative
difficulty, no matter where it is put.

The Cuatrman, That is true. That is very true.

Mr. RoperTs. Under the terms of this bill, there is a right of exemp-
tion that would permit the Board to exempt classes and types ol
contracts where administratively it was not feasible to rencgotiati,
them. It may well be that the cotton dealer and others similarly
situated should be exempted. Baled cotton is the first form or state
suitable for industrial use, under our interpretation.

The CHAIrMAN. Generally, that is true; yes.

Mr. Roperrs: Under the provisions, it may be that with these
people who are factoring cotton, accumulating and buying it, it would
not be administratively feasible to renegotiote them.

The bill, of course, provides for the creation of a board, and then
confers upon it the right, as I say, in certain respects to make exemp-
tions by classes and types. 1 beliave it is for this very purpose that it
is necessary for the Board to have the power to make that kind of
exemptions. :

The Cuainman, I should think it would be necessary, but I do not

know whether the Board would make those exemptions or not. That

is where the pinch is.



A

‘24 NENEGOTIATION' OF CONTRACTS

Mr. Rosrrrs. That is right.

The Cratrman. Beoause I can sco how you are going to cut the
very lifa out of prices paid to the producer. This exemption ia for
$100,000, At the prosent high cost of these various products, your
transactions run into $100,000 before breakfast. And if you are
going to subject everybody who handles these raw farm products to
renegotiation, you will have to have another provision inserted in the
condeription law and you will have to get an army to do it. _And the
net result will be that everybody who is dealing with them will simply
say to the producer of these artioles, “ Why, we are sorry, we {uat.
cannot give you a very liberal prico. We have to be rencgotiatod,
and we know it.”

It will affoot prices pretty adversely, it scems to me.

Was this $100,000 in the old act? The exemption, I moan, It
atarted off with $500,000, did it not?

Mr. Ronents. The 1942 act, which was the first one, had a $100,000
exemption. The 1943 act raised tho exemption to $500,000.

The CnairMan, That is what I thought, as I romembered it.
Waell, now, you are putting it back to $100,000. ‘There may be very
good reasons for that. I am calling atteation to tho effect of it, how-
ever, particularly when you are dealing with raw farm produots,
That is a matter we will have to do some talking about,

Senator Burter, There is another item in connection with line 23,
on page 24. The suggestion has come to me, which I think should be
given some consideration; in the original bill, a cooperative association
was exempted along with Sroducors or association producers, That,
apparently, is omitted in this bill that we have under vonsideration,
. Mr, Roperrs, The words, “cooperative association’” were in the
firat renegotiation bill, Let me ask counscl what happened.

Senator BurLar, If it is loft as now written, I think it would intor-
fere considerably with the operation of any such cooperative assooi-
ation, because 1t would be impossible for them to distribute their
patronage dividends to their members until they found out how they
would be renegotiated. In other words, the dividend would never bo
distributed. .

Mr, Roserrs. I might point out that we had some of those prob-
lems during the old renegotiation in World War II. ‘Then, of course,
it becomea & queation of whether the I?o,t.romq;e dividends are distrib-
uted before or after renegotiation, renegotiation is to apply, and
the amount left for distribution is somewhat reduced, then it is simply
a matter of waiting until it is completed bofore they can distribute,
a8 you point out. .

enator BurLrn. You will interfere with the transaoction of busi-
ness, very definitely. \
r. RonrrTs. It will interfore with the prompt disbursement of it,
I would say.

Senator BurLrr, Some place in this section, I think you cover con-
tracts for aervices, exempting certain agoncies that are alroady con-
trolled, like utilities, and so forth. L

Mr. Ronrnrs. Yes, in the permissive exemptions, there is a right
to axempt contracts, the minimum price of which is catablished by &
public regulatory body. During World War II Renegotiation Act,
a8 I indicated, utility sales, railroad freight rates, inland water trana-
portation rates, were exempted-from renegotiation,

i
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Sonator BurLer, They are not exompted, are they, under this bill?

Mr. Rouvewrs. Not until and unless tho Board under the right
granted in this bill takea such action,

Soenator Burner, I think the suggestion should be made that the
exemption covering communication and transportation, just as well
as publio utilitios, should bo included, because thoy are cortainly
controlled.

Mr, Ropunrs. Indeod, they are contralled. It is & question of the
commitiee’s judgment, whether it should be in what we call the
mandatory exomptions with which we are dealing now, or whether
it_should be left to tho Board under what wo call the permissive
eXomptions. It is now under the languago of the permissive exemp-
tions,

The CramnMan. Mr, Roberts, lot mo ask you this: If a taxpayor
has a negotiated contract for 1 year, on which he makes a profit,
and ho has a negotiatod contract for the subsequent year on which
he has a loss, he is not allowed, you do not take into account nor
allow any adjustment for that, if tho loss ocours in two different
yoars; is that correct? .

Mr. Rossrts. Mr. Chairman, tho language of this Lill says that
there will be no carry-forward or oarvy-back of a loss. lHowaever, the
bill provides standards, that is, sevon standards which shall bo used
to ovaluate or dotorminoe whothor or not there oxist oxcoessive profits,
Under thoso standards, & man’s prior yoar's loss operation would
cortainly weigh on the mind of anybody making & determination of
an excessive profit in a following yoear.,

I wish to make this distinotion, that there ia no provision to math-
ematioally add the 2 yoars togoether, L

The Cuamman. I know that is true. I was just thinking of,
partioularly, when you are doealing with raw farm products. The
operation from one yoar, covering the same product, m(:.}y skow a
'i‘mﬁt, and the subsoquont year or soason may show a definito loss,

hero is such a vital connection, actually, in that economio picture of
the producer of products, that is, raw farm products, there ought to
bo some leeway, some chance for that. You say those standards do
permit you to look at that picture?

Mr. RobgRrts. Yes, air.

Tho Cuamman. They would do it?

Mr. Rosurrs. We have boen against adding more than a v\gmu'
addinﬁil yoars or more togother, During tho late stagos of ¥ orld
War II renegotiation, there was quite a body of thought that you
should add all of the war years togother and strike an averago on themn.

The CurainMaN. Yes,

Mr. Ronerrs, Wo concluded against that, and we are atill of that
opinion,

p’l‘ha CuairMan, Can a contraotor, a taxpayer, offsot & loss for a
nonrenegotiable contract against a gain from a renogotiable contraoct?

Mr, Ronerta. No, sir; not the way we have applied the presont
renegotintion act.

The Cramman. You do not allow that?

Mr. Ropgrra. No, sir,

The CuairmaN, In figuring out cost, do you allow any adjustmont
{i)xr slt«i)ﬁ)pod-up dopreciation or amortization; is that allowable under

ebh
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- Mr. Ronerrs. Under this bill, interpreting the cost allowances,
it would be just as it was under the 1943 Act.

The Cuairman. It would be?

Mr. Ronrrrs. Yes, sir.

. The Cuarman. All right, thank you. You may proceed.

Mr. Roserts. I wish to qualify that, Mr. Chairman. I think that
the people administering it would have the right to say that some
portion of it was not allocablo to the contracts. I meroly want to
state that if the same reasoning follows in the administration of this
act as was followed in the wartime act, it would be allowed. I recall
reading definitely the history of the iumrings bofore the Senate in
‘connection with the allowance of amortization, and the 1943 Renego-
tiation Act allowed it, after careful discussion with this body of the
Congress. .

" The CAHAIRMAN. Yes, sir; we did have that question up.
Can the Department under this bill rencgotinte a contract which
. is not & defense contract, not related to that, not directly related to a
defense contract?

Mr. Roperts. Under this bill, all of the contracts by a named de-

partment. Lot us illustrate that, the Department of Commerce is &
* pamed department, and all of their
¢ 'The CuairmaN. All of its contracts——
- Mr. RoBERTS. Are subject to this bill.
The CHAIRMAN. Aro subjoct to renegotiation?
Mr. Roserts. Yes, sir.
"The Cratrman, Whothor they relate directly to the defense or not?
“t Mr, Rongrrs, That is right,
The Cramrman. I wanted to get that clear. All right. You may
proceed now.
~ Mr, Roeprrs. 83) Contracts and subcontracts for the product of
nine, oil or gas well, or other mineral or natural deposit, which has not
been processed, refined, or treated beyond the ordinary treatment
processes normally applied by producers in order to obtain the firat
commercially marketable product. llere, again, unlike the World
War II exeraption of raw materials contracts, this exemption applies
only if such contracts or subcontracts are made with the owner or
operator of the producing property. In the case of mines, wells and
deposits, the term “ordinary treatment processes’ is defined to moan
those processes which are considered in computing gross income from
the property for the purpose of the percentago deplotion allowanco
provided by section 114 (b) (3) or (4) of the Internal Revenue Codo.
1 the case of othier products, the term is stated to mean such similar
{)ro_cesses as the Board may b‘y regulations prescribe. In this respect
ho’exemption of raw materials is narrower than that contained in the
World War II Renegotiation Act. ‘
;' Senator Burtrn. I was going to ask you that question. Ame\
ently, tho language of this bill is ontirely different from tho old law.
4 Mr!RopurTa. Yed; in those respects.
hSonn;or BurLer. Do you tell us in your explanation just why that
change ot b
Mr. &pnm{x}:rs. I will attempt to do‘ it. I't is a very difficult thing
b ey 1L o T R ,

I 8ghaldF BUTLEn: Tt is natural to assume that during the procoss of
the operation of the previcus law, everyone affected got pretty well

i
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accustomed to the rules and the regulations.  So far as I know, they
were adjusted so that business went along the same way. Now we
are changing the rules.  Will vhat boe beneficial?

Mr, Ronenrs. T do not know that it will bo beneficial. It will
apply renegotiation to some prooesses that were not renegotiatod under
the World War I1 act. I beliove what we are getting at is the diffi-
culty that may be encountered in the administrative processes, laying
asido the fact, of courso, that no one wants to be ronegotiated, what
obvious objection would be thero to any broadening of the coverage
of ronogotiation.

Senator Burier. Wo are getting ourselves into a rather complicated
position, 1 think, as a Government. In my own State, which is not
a mineral State, of course, wo are now producing some oil, but speakin
of the minerals in general, which we do not have, I am familiar with
tho fact that we are all of the time concorned about subsidies in order
to get the production from our mines.  Wo are turning right around
here and providing new rules, so that if any of them happen to make
any profits, it may all be taken away from them.

Mr. Ronsrrs. I would like to point out that being subject to ro-
negotintion should not imply that warranted profits would be removed
in the process,

Senator Burrkr. In some of our bills we pass on mineral subsidiess
It is provided thal the payment from the Government is not taxable,

Mr. Robenrs, Yes, siv.

The Cuarmuman. We have made cortain oxemptions; yes, sir.

Mr. Ronirrs. The second point I would like to make on that is
that wo aro also short of airplanes, also short of tanks. If that reason-
ing applics, why thon perhaps we should not renegotiate those other
categories of itoms.

Senator BurLer. There are somo critical itoms that we positivel

have to have. A situation could arise where it might be difficult, 1f

not impossible, to get them from abroad. Woe have to develop our
local resources to the limit, undor the circumstaaces that face us today.
I am concerned only to see that on the one hand we do not encourage
production, and on the other hand weo discourage it.

Mr. Roesnrrs, To the extent rencgotiation is fearod, I would say
that it would discourage production to anybody to which it applies;
but I seo no distinetion betwoeon tho maker of aircraft, tanks, guns,
or other items, and thoe person producing a mineral. I wish to crurify
that, if I may. My statoment nocessarily involves this proposition,
that the rencgotiation people will havo enough ability and onough
judgment to make duo allowance for any consideration such as you

ave indicated.

The Cramrman. Under the prior act, your ronegotiation commencad,
did it not, when the mineral was ready for industrial use?

Mur., Ronerrs. Yes, sir, .

The Cuammman. Now you are going back beyond that. Of course
you have to have new rules and regulations, and y>u write them al
out. Is it not your opinion that that may rotard the procurement of
some of the necessary vital mincrals and metals that we so badly noeed
at this time? Did you have a groat deal of trouble with the prior act
on this question, on this point? )

Mr. Ronerrs. No.. I would want to be sure to make clear that it
is not boing moved back because of administrative difficulty in applys
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ing it at the former level. There were some administrative diffic.lties,
of course,

The CuarrMAN. There is that, in nx\yt.hingi.

Mr: Roeerts. I wish to be sure to make clear that it is operable at
the old wartime level. It is moved back at the suggestion of people
who have testified before the Senate committee investigating the
national defense program. The concensus of opinion and, I believe,
the recommendation of that committes, was that there should be
very few, if any, exemptions from renegotiation in another emeorgency.
They may have had in mind that if we get into an actual conflagration,
such as we were in before~there may be a distinction there.

I Sgnator Magr7iN. Mr. Roberts, was pig iron exempted in the prior
aw

Mr. Roserts. Pig iron was the first stage of industrial use, the first
state of the operation that was considered, and so it was exemptod up
through pig iron,

* Senator MARTIN. I notice in your statement here, and I was lookin
over the law—I have not had time to go into it as carefully as
should like to—but it would scem to me that, in this now law, pig
" iron would not be exempted.

Mr. Ronerrs. That is right.

+ Senator MarTIN, I was wondering whether that will not retard this.
Pig iron is really a raw material. That is a process that you have to
meake it less expensive, and transportation, and so forth. I just
wondered why the change was made.

Mr. RoserTs. It was made befors the Committee on Ways and
Means. I would like to say this: The bill sent up to the Congress
last summer, introduced by Mr. Vinson, which was the stand-by
legislation, had no exemptions in it.

-Senator MarTiN. I do not want to take the time of the committee
now, I will make a little further study of it; but, from first impres-
sion—I just got hold of this in the last hour; I want to make a further
study—but it seems to me that it probably would retard things,
because pig iron is really a raw material. There is not any use that
you can make out of pig iron until it is processed.

Senator Burrer. Agricultural crops are raw materials, too, but
they have them covered now, :
- Mr. Roperta. Up to their salable state, they are not subject to
renegotiation.

Senator MarrIN. Pig iron is not salable except in use for making
steel and various things that you would manufacture from it. The
idea of making gig iron is to make it easier to transport and to handle
and so forth. I will not take any further time with it now, until I
have had time to study it further.

The CuairMaN. I think it is very important hero. Mr. Roberts,
nobody wants people to make exorbitant and excessive profits out of
tho war effort. Everybody is agreed on that, We start in full agree-
ment. And, yet, applying pure theory, you may defeat the very pur-
pose of every type of legislation tfx.ut, we do enact to meot these cmer-
genoies; in other words, you may just so hamp:r the whole operation

hat you just will not get your production. That is what we have to
keep in mind, also. You see, you are restticting it. You not only
reduce the amount. I very well remember Judge Patterson, who
appeared before this committes, the Secretary of War, who urged us

;
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to up the exemption from $100,000, or suggested that wo do it, to
$500,000, for this iportant reason: that it would enable the renego-
tintors to devote more time to tho large contracts where there is an
immense amount of money involved and not spend so much time on
little contracts whore there could not be any tremendous amount of
excess profits in individual contracts, although there might come, of
course, the excoptional situations in cases where an aggregate of small
contracts would run into an oxcess profits that ought not to be allowed. ,

Of course, under the old law, on this question of mincrals, we
started rencgotiation at the time that the mineral or metal was ready
for commercial use. And we did not limit, in the case of farm products
and, to my recollection, mineral products, these products to the pro-
ducer; these contracts did not exempt the contracts to the producer.
We recognize that thero were necessary oporations beyond the pro-
ducer, and before you got into the commercial use or industrial use of
many of these things, especially raw materials and raw products.
Now you are making it much narrower for the s)urposo, of course,
I can very well see, in theory, of making it moro difficult for somebody
to make an oxcess piofit; but, by the same token, you are making it
very much more difficult to procure what you need to moet a real
omergoency.

I submit these things to you because we will be looking at them
later on; and, if amendments are suggested, why, wo want you to
look at those amendments.
¢ I havo one here already suggosted on this very question of minerals.
It may be too broad, but it indicates, of course, the trouble that we
may be running into.

ou may procced.

Mr. Roserts. The line of exemption provided by this bill is, in
effect, the depletion line or its equivalent.  The exemption line drawn
by the World War IT act was at the point where the material had not
been processed, refined, or treated beyond the first form or state suit-
able for the industrinl use. Such first form or state was considered
for the purposos of World War 11 renegotintion to be the state at which
u substantial portion of a product was used by the ultimate consumer
or by industries other than tho industry of origin. For example, in
the case of iron ore, the first such form or state was pig iron, w hich is
higher up the scale of processing than is the state taken into con-
si«i\mtiou for purposes of the depletion allowance.

(4) Contracts and subcontracts for timber which has not been
processed beyond the form of logs—Dbut, again, only if such contracts
or subcontracts aro mado with tho owner of the timber property or
with the producer of the logs,

(5) All subcontracts divectly or indirectly under contracts or sub-
contracts in any of the four categories just described.

Tu short, the subcontracts under those exempt contracts are likewise
exempt.

To ingure equitable treatment of integrated producers of exempted
products, the Board is required in subsection (¢) to prescribe by
regulation a cost allowance substantially equivalent to the amount
which would have been realized by them ha:} they sold such products
in their exempted form or state.

" That is the same as the World"War TI and as"the present practice.
I might add, that is the only place whore this problem really comes,
78058 —51——8
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where a man is integrated in his operation to the point where we have
to determine a value at a point prior to the place where there is a ready
mz}rl:et. And this language suggested that the depletion line is that
point.

In addition to theso mandatory exemptions, this section also makes
Erovnslon for certain permissive exemptions which may be granted

y the Board, in its discretion, either individually or by general classes
or types of contracts or subcontracts. All of these permissive exemp-
tion categories were contained in the World War 11 statute, with the
exception of the following additional category: Any contract or sub-
contract the renegotiation of which would jeopardize secrecy required
in the public interest. The categories carried over from the former
law are as follows:
S (1) Any contract or subcontract to be performed outside the United
tates.

(2) Any contract or subcontract where the profits can be determined
.with reasonable certainty when tho contract price is established.

(3) Any contract or subcontract where the provisions are considere:l
otherwise adequate to prevent excessive profits.

(4) Any subcontract where it is considered not administratively
feasible to determine and segregate rencgotiable profits from profits
sttributable to nonsubject activities.

Section 107. Renegotiation Board

The Renegotiation Board is created as an independent establish-
ment in the exccutive branch of the Government and is to be composed
of five members appointed by the President by and with the advice
and consent of the Senate. Not less than three members of the
Board must be appointed from civilian life. The President is to
designate one member to serve as Chairman. Each member is to
receive compensation at the rate of $12,500 per annum. No member
may engage in any business, vocation, or employment other than
that as a member of the Board. Three members of the Board are
required for a quorum.

The CuairMaN. Going right bsck to these contracts that are not
renegotiated by the Bard, in the discretion of the Board, I observe
that this bill omits section (4) (D):

Any contract or subcontract for the making or furnishing of a standard com-

mercial article, if in the opinion of the Board, competitive conditions affecting
the sale of such article are such as will reasonably protect the Government against

excessive prices; .

Was that intentionally omitted, or for any reason?

Mr. RosErTs. Yes; 1t was omitted at tKe request of those of us
appearing for this bill, because, in the administration of that particular
provision, under the wartime operation there were & great many
administrative burdens raised, and a great many applications were
received, requesting exemption. Due to the large increase in the
procurement on the sale of such items, the fact that they are standard
and have an established market price does not preclude the making
of excessive profits under their sale. Those were the reasons, Mr.
Chairman, that we asked that it be omitted.

There is another omission to which I would like to draw attention.

The CuAlrMAN. I was going to draw attention to that. That is (e).

Mr. Roperrs. Yes, sir. ’
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The CHAIRMAN (reading):

Any contract or subcontract, if in the opinion of the Board competitive condi-
tions affecting the making of such contract or subeontract are such as are likely
to result in effective competition with respect to the contract or subcontract
price and LS

Was that omitted for the same reason?

M. Roperts. It was; yes, sir. There is a further omission,
Mzr. Chairman.

Thoe CuAarMAN. Yes, sir.

Mr. Roserrs. The tax-exempt operation.

The CuatrMaN. Yes, sir.

Mr. Roserts. Those are the only ones, I beliove,

The Cuairyan. Yes, I see, looking at the comparative print, that
seems to be the only additional one.

If I may go back to what I was talking about a while ago, and what
Senator Martin also had in mind when ie was talking about the pig
iron, and so forth, in-the old law we had this provision:

In the case of a contractor or subcontractor who produces or acquires the
product of a mine, oil or gas well, or other mineral or natural deposit, or timber,
and processes, refines, or treats such a product to and beyond the first form or
state suitable for industrial use, or who produces or acquires an agricultural prod-
uct and processes, refines, or treats such a product to and beyond the first form or
state in which it is customarily sold or in which it has an established market, the
Board shall prescribe such regulation as may be necessary to give such contractor
or subcontractor a cost allowance substantially equivalent to the amount which
would have been realized by such contractor or subzontractor if hc had sold such
product at such first form or state.

Mr. Roserts. The present bill has an identical provision to that,
but it stops right there.

The Cuamman. You stop at the producer?

Mr. ReBerts. That is right.

The CHatrMAN. You cub out the “acquire”?

Mr. Roperts. That is correct, sir.

The Cuamrman. I give the House committeo full credit for writing
a good bill, but it docs scem to me that it narrowed this bill on these
points to a point where you are really undermining the main primar
purpose of nearly everything we do to meet an emergency. And,
also, you are adding terrifically to the burdens of the negotiators. It
looks to me like you have an expanding agency down there.

Mr. Roperts. I hope not.

The CrairmaN. I do, too, but I have been reading some of the
tentative set-ups on price controls and wage controls and tho number
of offices that are added all over this country. I just wonder where
we are going to get the manpower for all of this.

Senator MartiN, That is the thing that is worrying me. We want
peace, and we can have peace in the world; but it is not the number
of tanks and planes and divisions that America can produce, but it is
the Fotentinl——it is the potential divisions.

The CHAlrMAN. Exactly.

Senator MaRrTIN. And the potential equipment.

The Cuairman. You can never produce enough to meet all of your
l1:)‘ossible needs, and if you produce them this year they are inadequate

ter.

Senator MarTIN. Or probably obsolete,

The CuairMaN. Yes; obsolete. )
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Senator MArTIN. What I am getting at is this——

- 'l:iho Cuamnman. But, if your potential is there, why, you can always
produce.

Senator MARTIN. Manpower, I think, is very important. One of
the greatest things General Marshall has done ‘so far is forming two
divisions out of housekeeping soldiers. I had hoped he would make
it six or eight.

The Cuamrman. I had hoped he would, too.

Senator MarTiN. We have to save manpower in America. You
cannot have a push button in war. Just think what those Chinese
have done, without equipment, but with manpower. You sce, our
fighting power is about 20 percent. And the men that you tie up in
%overnment, for spervision and administration takes them out of the
leld. That is what ie worrying me. We in America have to show
& great potential manpower force to the rest of the world in order to
preserve peace, because that is what they recognize. They do not
recognize argument or justice, or anything else. We have got to
work these things out so that we can save manpower in America.
-'That is what this thing all hinges on.

The Cratrman. All right, Mr. Roberts, you may procced. You
invited us to ask you these questions.

Mr. Roserrs. 1did, sir, and [ am happy to have your observations.

Three mambers of the Board are required for a quorum,

The Board is authorized to delegatc in whole or in part any function,
power, or duty to any agency of the Government, and to permit
successive redel:lgations. The Board cannot, however, delegate its
power to promulgate regulations and rules.

In respect of the composition of the Board, H. R. 1724 differs from
the proposed draft of bill originally submitted to the House by the
Government agencies concerned with this legislation and also to this
body. As so submitted, the original draft provided for a Board of
seven members. Of these, three members were to represent the
Department of Defense and were to be officers or employees of the
Departments of the Army, the Navy, and the Air Force, and were to be
appointed by the Secrotaries of the Army, the Navy, and the Air

orce, respectively, with the approval of the Secrotary of Defense;
one was to be an officer or employee of the General Services Adminis-
tration and was to be appointed by the Administrator of General
Services; one was to be an officer or employee of the Department of
t,heTrea,sur{ and was to be appointed by the Secretary of the Treasury;
one was to be an officer or employee of the Department of Commerce
and was to be appointed by the Secretary of Commerce; and the other
member, who was to be the Chairman, was to be appointed by the
President with the advice and consent of the Senate.

I am informed by the Bureau of the Budget that a Renegotiation
Board constituted in either of these two ways is acceptable to the
executive branch of the Government. .

Subsection (e) describes the operating procedures of the Board, both
with respect to the initial conduct of cases, eithar by the Board itself
or by a division or delegatee of the Board, and with respect to the
review by the Board of determinations made in cases not initially con-
ducted by it. On review, the Boaid is given power to determine ex-

- cessive profits in an amount less than, equal to, or greater than the
amount of the determination reviewed. ‘
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Subsection (f) requires the Board to accept and perform such re-
negotiation powers, dutics, and functions as may be delegated to it
under any other renegotiation law. This enables functions under the
Renegotiation Act of 1948 to be transferred to the Board.

That provision is to insure that we do conserve manpower, and we
do not preserve two sets of renegotiation officials.

Section 108. Review by the Tax Court

This section provides that any contractor or subcontractor aggrieved
by an order of the Board determining the amount of excessive profits
received or accrued by him may, within the time limitations pre-
scribed in the section, file a petition with the Tax Court for a redeter-
mination thereof; that the court shall then have exclusive jurisdiction,
by order, to finally determine the amount, if any, of such excessive
profits received or accrued by the contractor or subcontractor; and
that such determination shall not be reviewed or redetermined by any
court or agency. The court may determine as the amount of excessive
profits an amount either less than, equal to, or greator than that de-
termined by the Board, The proceeding before the Tax Court is to
be a proceeding de novo.

It is provided that the filing of a petition in the Tax Court shall
stay the exccution of an order of the Board if within 5 days the peti-
tioner files a bond with the Tax Court in such amount as may be
fixed by the court. It is also provided that, where under an order
of the Board there has been collected an amount greater than the
amount of the final determination made by thoe Tax Court, the excess
is to be refunded with 6 percent interest thereon.

REMAINING PROVISIONS OF TITLE I

The remaining sections of this title make cortain necessary formal
{n‘owsions, including, in section 109, a provision that the Board shall
iave authority to make appropriate rules, regulations, and orders.
Also included, in section 113, is a provision that certain specified pro-
visions of law shall not prevent any person by reason of service prior
to January 1, 1954, in performance of duties required by the bill,
from acting as counsel, agent, or attorney for prosecuting any claim
against the United States after such person is no longer employet in
a Department or the Board, if the subject matter of the claimn does
not involve any suly’ect matter directly connected with which such
person was employed.

TITLE II—MISCELLANEOUS PROVISIONS

Section 201. Functions under World War II Renegotiation Act

This section abolishes the War Contracts Price Adjustment Board
created bK the World War II reneogtiation statute. All of the fune-
tions of that Board relating to the paymont of renegotiation robates
and other refunds are transferred to the Administrator of General
Services, All other functions of that Board are transferred to the
new Renegotiation Board created by this bill.

Section 202. Period of limitations for Renegotiation Act of 1948
This section provides a statute of limitations for proceedings under

the Renegotiation Act of 1948, which does not now conutain any such
limitation, ~—
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Section 203. Amendment of section 3806 of the Internal Revenue Code

This section amends section 3806 of the Internal Revenue Code,
which provides the tax credit allowed to a contractor in the climina-
tion of excessive profits, in order to make the appropriate references
t}fxerleétsllto the Renegotiation Act of 1948 and the Renegotiation Act
o .
Section 204. Separability provision

This section provides that, if any provision of this act or the appli-
cation of any })rovisi(m to any person or circumstance is held invalid,
the validity of the remainder of the act and of the application of its
p}xl'ovi%iona to other persons and circumstances shall not be affected
thereby, :
- That concludes my statement. I shall be happy to attempt to
supply any information the committee may desire. :

ho CHAIRMAN. Ave there any questions by any member of the

committee?
" Senator MarTIN, T do not have any further questions.
" The CuairMAN. Let me draw to your attention—and I do so in
order that you may have it—a suggested amendment for paragraph 3,
section 108, as follows—you will note the added language:

Any contract or subcontract for the procurement of a mine, oil or gas well—
and this is new in the amendment—

plant for physically separating natural gasoline, butanes, propanes, and residue
gas from natural gas, from any oil or gas well * * *,

That is the new part of it, and I will not read the balance of the sec-
tion. It occurs additionally about midway in that section, where,
after the words “mine, well”, the word “plant” is inserted. In tha
same line—

or deposited from which such product is produced new or separated.

Do you see the purpose of that amendment?

1 ask you to give some thought to it, because it is an amendment
that will be presented to the committeo.

. And from various sources a suggestion with respect to raw products,
pm'.tgcularly agricultucal products, an amendment that will strike the
words:

but only if such contract or subcontract is with the producer of such agricultural
commodity.

I presume similar amendments may be offered with respect to other
raw products; that is, minerals and timber.

I had these amendments alread{ presented, and I know they will
lt)l(: pressed. That is the reason I am directing your attention to

em.

Mr. Roserts, May I make one observation, Mr. Chairman: that
if the committee does adopt the amendments, striking that limited
to a producer or to one who acquires such product, that there will
be necessary some other provision to go into the bill.

The CuarrMAN. That would be true; yes, sir. I recognize that is
true. Are there any further questions?

Senator Hoky. I do not have any. )
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Senator Frear. I have none, Mr. Chairman.

Senator MARTIN. I do not say that I will offer an amendment, but
I do feel we should give consideration to the subject of pig iron and
certainly, to timber, and then to what Senator Butler mcntioned
awhile ago relative to utilitics—I mean, to give it some thought, so
that if it is pressed we can consider it intelligently. I am not saying
I am going to press it; but, if we do it, we will consider them intelli-
gently. You have much more information,than we possess, because
you have had the practical side of it. Ours may be just theory.

Mr. Ronerts. We will make freely available all our information to
you, sir.

The Cuairman. T would like to call attention to this, I suppose
this addresses itself to your counsel. As I read this bill, it says, an
order determining the excessive profits bears 6 percent interest rate.
That is true even though the case may be pending in the Tax Court
on appeal; is that correct?

Mr. Marcus. Yes, sir,

Mr. Roserrs. May I point out that that same provision was in
the 1943 act, but the percentage was not provided. I would like to
make this further observation: that a contractor who receives an
order from the Buard does not have to pay any interest, and that
results from his paying the amount of the order. Then later in the
bill it provides that, if after a hearing thie Tax Court determines a
lower amount, the Government is required to pay him back the
overage.

The CuatrmaN. The overage at 6-percent interest?

Mr. RoserTts. At 6-percent interest.

The CrairMAN. I notice that among the miscellaneous provisions
in title II of the bill. I was just thinking of that, wondering whether
or not there might be some amendments offered about that. I am
not suggesting that there will be, but that occurred to me.

Is there anything else you would like to submit now?

Mr. Roserts. I believe not. I thank you, sir.

The CHA1RMAN. You are the Chairman of the Military Renegotia-
tion Board; are you not?

Mr. RopeRrTts. Yes, sir.

The Cra1rMaN. How long have you been serving in that capacity?

Mr. RoBeRrTs. September 1948.

The CuairmMaNn. Well, sir, we are delighted to have you appear here
before us this morning, and we thank you very much for your state-
ment. Of course, the committee does not want to go into a long-
protracted hearing on this bill, but we will recess over tomorrow, and
then on Friday there we have scheduled somo 10 or 12 witnesses to
be heard. I presume you or some representative of the Defense
Establishment will be on hand.

Mr. RoBerts. I will be here, Mr. Chairman,

The CrarrmMan. Thank you very, very much, Mr. Roberts. We
ap&recmte your appearance.

r. Roserts. Thank you, sir.

Tae CrairMAN. I have a report on H. R. 1724 from the Recon-

struction Finance Corporation which will be inserted in the record.
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(The matter referred to follows:)
REcoNsTRUCTION FINANCE CORPORATION,

, Washington 25, D. C.
Re H. R. 1724, the proposed Renegotiation Act of 1951,
Hon. WarLteEr F. GEORGE,
irman, Finance Commitlee, United Slales Senale,
. Washington 25, D. C.

Dear SENATOR GEORGE: At the time H. R. 1724 was introduced in the House,
Reconstruction Finance Corporation had not had sufficient opportunity to study
and to suggest the desirability of its fuclusion as a named department. Section
103 (a) of the bill provides twe means whereby Government agencies can be
brought within the scope of rencgotiation:

(1) By being specificailly named as a ‘‘department,” in which case the
effective date is January 1, 1951; and ’

(2) By designation of the President, and in this case renegotiation is
effective only “* * * on or after the first day of the first month be-
ginning after the date of * * * designation * * *’ (scc. 102 (a)
relating to contracts subject to renegotiation).

Reconstruetion Finance Corporation i3 making very extensive purchases of
raw materials in connection with its synthetic-rubber program, Certain phases
of its tin and abacd operations might also properly belong within the body of
defense contracts to be considered in renegotiation.  Since strenuous efforts were
being made prior to January 1 of this year to reach maximum production (at
&rgsent estimates the rubber program alone is expected to reach a total of $425,-

,000 during the noxt fisca: year), inclusion of Reconstruction Finance Clor-
poration’s purchase contracts »2ems desirable, and the earliest date possible is
eonsidered preferable, The commencement of renegotiation at the uniform ac-~
counting cut-off date—i. e, January 1, 1951—will ‘also nake it casier for our
econtractors in segregating renegotiable from nonrenegotiable business.

Reconstruction Finance Corpora' ) was s named “department’’ in the Renego-
tiation Act in effect during World war I1 and had a great deal of experience with
the difficult problems that face an agency brought under rencgotiation at a date
date later than that of the other major procuring “departments.” This experience
holds fesh before us the desirability of participating in the formative period when
ll;a‘sii% regulations aro written and the broad policics for subsequent operations are

id down, . ’

It is therefore respectfully suggested that your committee give favorable con-
gideration to the desirability of an amendment to section 103 (a) of H. R. 1724,
now before your committee, along the following lines: Insert immediately after
the words ‘‘Atomic Energy Commission” the following: ‘“‘the Reconstruction
Finance Corporation’’.

We have been advised by the Bureau of the Budget that this amendment is in
accord with the programn of the President.,

Sincerely yours,
W. E. HArBER, Chairman.

The CuarrmMaN. There are some letters and telegrams that will be
inserted in the record at this point. .
(The letters and telegrams referred to follow:)

ArLANTIC COTTON ASB8OCIATION,
Atlanta, Ga., January 27, 1961.

Senator WALTER F. GEoRroR,
© Senate Office Building, :
Washinglon, D. C. '

Dear S8enNATOR GEORGE: The renegotiation bill (H. R. 1724) provides that
?uheontractors -are subject to renegotiation. As cotton is mentioned in the bill,
{ ‘probably ‘would be construed that a merchant selling raw cotton to a cotton
mill would be a subcontractor and subject to renegotiation.

A cotton merchant has no way of knowing whether the actual bales sold to a
mill will be manufactured into goods for civilian use, for export, or the finished

oods will be sold to some Government agency. In fact, the cotton mill would not
ﬁnow at the time of gurchase, for the cotton mills ant{cipate their total require-
ments and buy accordingly. i

It is the universal practice of cotton mills to buy %&ainst. competitive offers,
Cotton mills do not say to a single cotton merchant, ‘“We want to uy 1,000 B/C
Middling l-inch-staple cotton., What do you want for this quality?”—and then
accept the offer. On the contrary, they ask for nu'merous offers direct to many

4
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cotton merchants and through their spot cotton brokers, and accept the lowest
offer to sell.

Competition is so keen in the cotton-merchandising trade that, generally speak-
inghone«ixteemh of a cent per pound is difference in whether a sale is or is not
made.

The cotton merchant does not know, when he sclls cotton to a mill, into what
construction of goods the cotton he sells the mill will go. Some cotton mills may
use, a8 illustration, one quality in a construction of goods; another mill may use
other qualitics in the construction of the same goods. The manufacturing
technique is not known to the cotton merchant. The cotton merchant sells to the
cotton mill what they want, and does not attempt to say what grade and/or staple
the mill should use.

The margin of possible Proﬁt in the merchandising of raw cotton is at a mini-
mum due to the margin of competition (one-sixteenth of a cent per pound), and
possible profit is at such & minimum that excessive profits, whether for war goods,
civilian consumption, or export, is not possible.

Finally, the, orcgoin{; shows that renegotiation of raw-cotton sales to cotion
mills on that portion that may be manufactured for Government agency would
not effect saving to the Government,.

We respectfully suggest the sale of raw cotton should be exempt from renego-
tiation, and respectfully call your attention to the recommendation of the National
Cotton Council unanimously adopted at its convention held in Biloxi, Miss., this
week: That raw cotton be exempt from renegotiation. As you know, the
I‘glational Cotton Council is comprised of all cotton interests from the farmer to
the consumer. 3

Very truly yours, M. G
. M. GLOER,
Vice President and Sccrt'alary.

Cook & Co., Inc.,
Memphis, Tenn., January £6, 1961,
Hon: K. D. McKELLAR,

Senate Office Building, Washington, D. C.
1217\(1)w DEAR SENATOR: Reference is made to H. R. 1724, which replaced H. R.
This has to do with the renegotiation of contracts. Although the bill exempts
cotton and other agricultural commodities in their raw state, such exemption
applies only provided the contract or subcontract is with the producer of such
agricultural commodities.

As you know, very little cotton is bought direct from the producer by the
manufacturer, and if this law is allowed to go into effect it would in my opinion
practically eliminate us and those in a similar type of business frem continuing
on with our present business,

This situation would have many repercussions in our area and, as a matter of
fact, in all cotton areas.

. I believe in the long run both the producer and manufacturer would be the
osers.

I hope you will use your influence when the companion bill arrives in the
Senate to take such steps as to exempt cotton and other agricultural commodities
in their raw state without the restricting clause referred to above,

With best wishes, I am

Sincerely,
EveErerr R. Coox.

Stow Manuracruring Co.,

. Binghamton, N. Y., January 36, 1961,
Su}l;jef{t: 1?3;)“&00 rencgotiation bill as passed by Ways and Means Committee,
Hon. Warter F. GEORGE,

Senator from Georgia,
Senate Office Building, Washington, D. C.
. DeAr SeNaToR GRORGE: For your consideration in connection with the above
leg}slﬁstion, I would like to call your attention to section 105 (e) (2), which reads
as follows:
““Audit of Books and Records.—For the &urpose of this title, the Board shall
have the right to audit the books and records of any contractor or subcontractor

[
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subject to this title. In the intoreat of economy and the avoldance of duplication
of inapootion and audit, the servioes of the Bureau of luternal Rovonue shall,
upon request of the Board and the appraval of the Sceretary of the Tronsury,
be made avallable to tho extent dotermined by tho Secrvetary of the 'l'reasury
for the purposoe of making examinations and audits under thia title.”

bollove that thizs method of audit is an improvemont over the mothed used
in World War 11 reregotiation, whore soparate anditors were furnished by the
Renogotiation Board. However, T bollave that the contractor ahould havo the
right to domand and receive full and final sudit at thia timo for the yoar to which
the ronegotiation applies, and that hia entire tax liability as woll as ronegotintion
Hability should bo finally sottted, and that ho should not be aubjoot to any further
audit by the Bureau of Intornal Revenuo for tho year in quoestion,

1 apork with feoling on this subject beeanse, although our company was audited
by the Rencgotintion Board for tha years 1042, 1043, 1044, and 1045, wo wore
araln auditod by the Dopartwent of Internal Revenue in the year 1947 covering
all four of theso years. In the year 1047 wo were having a vory ditienlt time
trylng to rocovor from tho after effoots of the war,  Wo sustained n not loss §n
tho yvoar 1947 of over $040,000, and yvot durlug that year wo were assessed noarly
$240,000 including intorest for back taxes applving to these snno 4 venrs, 1 the
additional arnount of assexamont had heon made at the time of renegotintion, it
probably woulldl not have been seriously questioned, because wo wore in a eash
position to take cave of {6, However, in 1047 it was necossary for us to :\mwn\ tho
asspaamont ; and, if wo hadn’t been able to got it reduced to lesy than $50,000, it
cortainly would have put us out of bhusineas,

I bellovoe that this i3 o most hmportant point aud should be (neluded ju the new
leglslation.

Vory cordially yours,
Srow Manvracrvninag Co,,
Co B Horenkss, Preaddent,

{TTelogrami}

Mumems, Tunn, January 87, 1931,
Hon, Kenngrn Mekkutar,
Senate Office Building, Washington, D. C.;

It ia our understanding that a hearing on 11 R, 1724, the rencgotiation bill, will
take placo noxt Tuesday before Benator George and the Finanee Conmumittoe.  The
bill a& now worded exemipta raw cotton anly at the farmer's and cotton uunruﬂh
tive's lovel, which meana that the cotton merchant, under the bill asa now written,
is In the same position he found himeelt originally under the old renegotintion
bill of 1048, be Memphis Cotton Exohange recalls with groat pride the in-
valuabla asafstance rendered us by you in gotting raw eotton exompted under the
former bill, Wo again solicit your ald in acoing that raw cotton in oxom‘)tml
under the present bill,  As you know, should renegotiation of raw cotton include
shippers of this commodity to the miils, it would practieally eliminate them as -
cotton handlers,  Ploaso adviso if you think s committeo from our exehango shonld
appear before the committeo at the heariug on Tuesday.

Memenia Corron Bxcenanag,
C, L. Parron, President.

————

Menurus, TeNN,, January 27, 1951,
Sonator Kennerit MoKniLLAR:

Understand Senate Financo Committee will atart Tucsday consideration H, R,
1724, whioh i8 ronegotiation bill, which does not oxempt agrioultural produots
except whore handled by co-opa or farm lovel, which means serlous disruption
wholo marketing syatem. 1 and your other frlonda here remomber vividly and
gratefully your cffontive assistanco samo aubject during last war, Ploase try got
luao :m\.x for ua this time,

| 5
8iv Y, Wear,

The Cramman, We will adjourn until Friday morning at 10 o'clock.
(Whereupon, at 12 noon, the committes adjourned, to roconvene at
10 a. m,, Friday, February 2, 1951.) ,

t
i
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FRIDAY, FEBRUARY 2, 1061

Unreep Starrs SENATE,
Comamrrrer ON FINaNer,
Washington, 1). C.
The committce met, pursuant to rvecesy, at 10 a, m. in voowm 312
o G . v \ .
Senate Office Building, Sonmator Walter F. Georgo (chairman), pro-
il I [ )
siding. )

Present: Senators George, Comnally, Byrd, Johnson (Colorado),
Hoev, Frear, Butler (Nebraska), Martin, and Willlams,

Also present: Mis, Elizabeth B, Springer, chief elevk,

The Cratesan. The committee will come to order,

Mr. Ronert 15, Leo Hall, counsel for the National Coal Association,
who is scheduled as 4 witness, is submitting a telegram for the record
in licu of his appenrance.  The substance of the telegram is simply this:

National Coal Assoeintion endores mandatory exemption for mine products as
got forth in seetion 106 (@) (3) of Houso passed bill (W R, 1724, It recommends
addition of the words “or any authorized hona fido agent thereof” after the word
“operator” n‘]»]\m\rhm on line 16 of \mgo 25, By custom and practice signitloant
pereentage of coal mined ix sold exe usively through suthorized bona fido agents
of mino owners or operators, It is submittod that mandatory oxemption for
tauthorized bona tide agent’ s Justifiod on the samo gronuds that persuaded the
House to include such exemptiod for the “owner or operator,”

That will go in the vecord at this point.
(The telegram referved to follows:)
Wasmnaroy, D, C., February 1, 1951,
Hon, Warren F. Gronae,
Chairman, Senale Finance Commiltee,
Senate Office Building, Washinglon, D, C.:

In liow of scheduled appearance Friday, Fobruary 2, respectfully request pore
misston to insert thia tolegram in vecord of proceodings as statement u} position
of bituminous coal mine owners and operators, ational Coal Association
endorses mandatory exemption for mine products as sot forth in sootion 106 (a) ()
of House-passed bill (1, R. 1724), but reconmends addition of the words “or auy
authorized bona fido agont thereof” aftor the word “operator” appearing on line
16 of page 25, By custom and practivce sigaificant pereoutago of cont mined ia sold
oxclusively through anthm-lxm‘ bona fido agonta of mine ownors or operators,
It i3 anbmitted t‘nut mandatory exemption for ‘“authorized bona fide agent” ia
}\miﬂod on the sAme grounds that porauaded the House to include such oxomption
or the ‘‘ewnor or operator.,”  We express tho hope that the committee will oavefully
consider our views with respect to the recommended revision of section 100 (a) (3).

Ronkur E. Ler Hau,
Counsel, National Coal Association,

The Cramnman. Mr. Horman Faklor, the vice prosident of tho
Millers' National Fedoration, schoduled as a withoss today, is sub-
mitting o statemont for the record in lieu of his appearance.

Wo will includo that in the record at this point,

39
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(The statement referred to follows:)

SraTEMENT OF MiLurrs' NaTioNal FevkratioN, Hurvman Fakuer, Vics Prest-
DENT, WASHINGTON, b

Mr. Chairman and members of tho committee, my name is Horman Faklor,
I am vice president of thie Millers’ National Federation, which {s the national
assoclation of tho wheat flour milling indusatry of the United States, My address
is National Press Building, Washington, D. C.

I am authorized to presont this statement to your committee by the exeoutive
committeo of the board of dircotors of the association, to oxpress the views of our
mombers with respeot to H. IR, 1724, as Ymed by the House of Representatives,
ontitled “A bill to provide for the renegotiation of contracts.”

By its very terma, thia proposed legislation appears to bo designed to recapture
excessive profits derived from contracts and subeontracts with specitiod Govern-
ment apencics oxercising functions in couneetion with nationat defenso,  Lxperi-
ence with a similar statute in etfeot during World War 11 and immediatoly thero-
after indicates that this type of logislation is designed primarily to deal with prod-
uots manufactured apecifically for military purposes. It permits floxibla pricing
when it is impossible to determine costs with oxactness at the time the coutracta
ars entered into and permits a recapture of any excessive profits whioh may resulé
from such uncertainties.

While these Government agencies are purchaszing products manufactured
specifically for military tmrposes, thoy at tho samo thime are purchasing standard
commeroial artiolea for the use and consumption of tho personnel of the Armoed
Forces which are identical with those purohased for such personnel during peace-
time, and which aro identical with those which are produced and sold for civilian
conaumption,

Wheat flour is an example of such a standard commercial article. Wheat
flour produced for the uso of military personnel is identical with wheat flour pro-
du for oivilian cousum‘)tiou both in wartime and peacetime, Whoat flour
produced for a specific baking purpose, such as for the baking of bread, bisecuita,
m oto,, is identical with and has the same baking charactoristics whother it is

by a baker in the military service or by a civilian baker.

Raw matorial wheat costs, manufacturing, labor and packaging costs, ote., and
rofits, if any, can be and are determined at the time an offer of sale is made to a
overnment agenoy in the same manner and with tho same accuracy as these

laot(:)hm are dotermined at the time a contract of sale ix entored into with a civilian
rohasor,

Unlike the aituation exiating in the cage of contracta for other producta for which
ooats cannot be detormined with acouracy, the Governmont procuroment officer,
a8 woll aa the flour miller, is in a position to know within a very few cents por
hundredwoight of flour the amount the proocurement officer should pay for the
wroduct and in 99 cases out of 100, ho contracts for the product within a very few
vents of the price he oxpected to pay. 1f ho pays too mueh, tho answer i3 to got
& new proourement officer rather than to renegotiate the contract.

- Buch procedure fully protects the Government againat being charged a price for )

wheat flour which will refleot excossive profita to tho miller, nder such a buying
procodure and beegoso of the keen competition which exists in this industry, the
millor being awarded the contract will fortunate to receivo as much as what
ms]y be regardad as u normal profit. .

‘The Govornment Is at no disadvantage in nogotiating a contract of that kind.
The baals for renegotiation does not exiat in flour contraots aa comparod with
contraots for other produots, To require renegotiation of flour contracts would
only mean that the Government, as well a8 the individual contractors in the in-
dustry, weuld be required to go through the procedures of renegotiation with no
benefit to the Government for the time and expense involved for both tho Gove
emment and the contractor,

These facts wero recognized by the Congress in the act of April 28, 1042, Publie
Law 528, Seventy-seventh Congrens, as amended.  Section 408 (a) () of that aot
defined the term “standard commorcial article,* and section 403 (i) (2) authorized
the War Contraots Price Adjustment Board “by regulation to interpret and apply
the definition contained in seotion 403 (8) (7).

Pursuant to this authority, the Board exempted from renegotiation amounts
recelved or accrued under contracta or subeontractd for the wanufaoturing or
furnishing of & number bf artiolea which wore detertinod by the Hoard to be
standard. vommercial artioles. Wheat flour and related produots of wheat wore
included among these artioles.

STV
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Following eareful examination by the Board of the facts in counection with the
purchase of wheat flour and related products of wheat by Governmont agencics as
compared with the purchase of identical articles by clvilian buyers, the Hoard
experlenced no ditliculty in determining that contracta for the purchase of those
articlos by the Government were entitled to tho exemption from renegotiation
provided for in the law and the exemption was graunted,

During the testimony of Mr, Frank L. Roborts, Chairman of the Military
Renegotiation Policy and Reviow Board, yvour chairman, Senator George, inguired
as to the reason for the omission from H, R, 1724 of & provision relating to standard
oommoreial articlos similar to that contained in the act effectivo during World
War 11, Mr. Roberts replied that members of the Renegotiation Board rocom-
mendod the omission of such a provision 8o that the Board would be relioved of
tho administrative task of consldering a large mumber of applications for the ex-
emption of standard commoeorcial articles,

In our opinion it would be far less of an administrative task to consider one
application for the exemption of a standard commorcial article, such as wheat
flour, than to review hundreds of contracts for tho purchase of wheat flour, only
to find that no excessive profits oxist and, therefore, no ronegotiation of the con-
tracts is roquired.  Lven though in somo other cases it may bo found that the
contracts for some articles should be rencgotiated, ouly the examination of a
single application for exemption is roquired, When by the consideration of a
single application for exemption the Board can detormine that rencgotiation s
not required, it is porfectly obvious that the Board can relieve itsclf entirely of
the administrative task of roviewing hundreds of contracts for the purchaso of
that article only to come out with the same answer,

Therefore, in the interest of reducing the administrativo work of the Renegotia-
tion Board, and thus reducing the useless expenditure of Fedoral funds, wo most
earnostly recommend that your committee rostore to the bill H, R, 1724 & proe
vision similar to section 403 (1) () (D) of the Renegotiation Aot of 1943, author-
ixing the Board, {n its diseretion, to exempt from renogotiation any contraot or
suboontraot for the making or furnishing of a standard cominercial article.

1n behalf of the mombers of this industry who are in position to furnish whoat
flour and related products of wheat to meet the needs of Governmont agencles,
wo rospectfully request favorable consideration by your committoe of tho recome
mendation we have made,

The Cramrman. Mr, Vincont P, Ahoarn, executive socretary of the
National Sand and Gravel Association and the National Industrial
Sand Association, also schoduled as a witness, is submitting a briof in
lieu of his personal appearance for the record.

Wo will include that in the record at this point,

('The statement referred to follows:)

STATEMENT OF THE NATIONAL SAND AND GRAVEL ASSOCIATION AND THE NATIONAL
INDUSTRIAL SAND As80CIATION, VINCENT . AHRARN, EXECUTIVE SECRETARY

1 am Vineent P. Ahearn, of Washington, D. C., executive secrotary of the
National Sand and Gravel Association and the National Industrial Sand
Aunsociation.

Tho National Band and Gravel Association i3 composed of producors of sand
aund gravel located in all parts of the United States, ropresonting approxitmatoly
78 percont of the total annual commercial produotion.  Tho National Industrial
Sand Assoclation is composud of producora of industriat sand located in all parts
of the United States represonting approximately 90 percent of the total annual
commercial production,

Sand and ‘(rawl, including industrial sand, were exemptod from renoegotiation
during World War 11, a joint statemont issued hf the War, Navy, and Treasury
Departments and the Maritime Commission holding that thoy qualified under
the exemption for minerals which are not ‘“‘processed, rufined, or treated beyond
tho first form or state suitable for industrial use”,

The Military Renegotiation Polioy and Review Board has rulod that sand and
gravel, including industrial sand, aro oxempt from the peacotime Renegotiation
Aot of 1048,

Keen and vigorous competition in the sand and gravel industry furnishes
completo assurance to (Government procuremont that ronegotiation ia not necess
sary to the maintenance of fair and reasonable prices, Mothods of prooessing,
refining, and treating sand and gravel have not changed sinco wartime. Nothing
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has happened to make it nocossary to alter or reviso the public policy stated by
the Congress in World War 11,

Sand and gravel are the hasic materials of constriuction, Our industry met the
unprecodonted demands of World War II for military construction without the
assistance of governmontal loaus or subsidies.  OQur industry is prepared to meet
the demands of tho armed services for industrial mobilization and_production
today. We have already assured the National Socurity Resources Board that,
given the equipment and the manpower, our industry will do its part in the
presont national emergeney,

Sand and gravol prices have always beon low because of the intensive competi-
tion which is characteristio in our business. Furthermore, thero is always a sub-
stantial governmontal production of sand aund gravel, and contractors froquently
set up their own sand and gravel plants to serve specitio projects.  Thus the publie
interest in fair and reasonable sand and gravel prices is fully protectod, beeause
of the iuternal competition which is traditional in our business and because of tho
extornal threat of subsidized production, or production by our customers,

There are more than 2,000 companies in the sand and gravel industry, greatly
dispersod as to rizo, but generally small. It would bo an expensive and an almost
hopeless administrative task to subject the large number of small companies
which make up our industry to renogotiation. ‘I'he public interest does not require
renegotiation and wo believe that our industry should be excluded from tho
compulsions of the aot.

Industrial sand is & raw material and used in & wide varicty of manufacturing
rocesses, [t finds cmployment A)rinclpally in tho glass and foundry industries,
ut theso two industries are cited only as examples, Like sand and gravel, in-

dustrial sand is not “‘processed, refined, or treated beyond the fiest form or state
suitable for industrial use.” Asin the case of sand and gravel, the industrial sand
fudustry is marked by a vigorous price and sevvice competition which is a guar-
anty of fair and reasonable prices to the consumers,

I resroot.fully urge your committee to include in . R, 1724 tho same basio
exemption for minorals which appeared in section 103 (i) (1) (B) of the Renego-
tiation Act of 1943 and was incorporated in the Rencgotiation Act of 1948, as
amended,  This ‘lrovislon should replace the present wording of section 1060
(8) (3) of H, R, 1724 to clarify tho exomption for the mincrals industries.  As
now worded, section 108 (a) (3) is intended, we understand, to exempt from re«
negotiation sand, gravel, and industrial sand just as they were during World War
11 and under the Renegotiation Act of 1948, as amended. However, the reference
to ‘‘ordinary treatment processes’ as defined in relation to soction 114 (b) (3) or (1)
of the Internal Revenue Code is confusing, especially sinoe sand, gravel, and in-
dustrial sand have not been granted depletion allowances under the income tax
statutes, The cxemption would be greatly clarified if it read exactly as it did
under previous renegotiation statutes.

If the wording of the minerals exemption provision of the 1043 and 1048 acts
i adopted, industry and rencgotiation officials will have the experience of the

rior renegotiation laws to administor the exemption, and the limits of this exemp-
fon will be defined with greater vortainty. In addition, the continuance of the
minerals exemption in its prior form will climinate the expenditure of time by
administrative personnel in int,or‘)rotring and applying & new statute, The min-
orals exomption of the 1943 and 1048 aots is clearly understood by industry as a
vesult of past oxperience, and the continuance of the exemption in the same form
will bo mutually helpful to both industry and Government officials, It will result
iu a saving of manpower and a more efficlont administration of the statute.

1 thorefore urge your committee to substituto for section 106 (a) (3) of H. R,
1724 the provision of section 403 (1) (1) (B) of the Renegotiation Act of 1943,
which reads as follows:

‘“(B) Any contract or subedntract for the product of a mine, oll or gas well, or
other mineral or natural deposit, or timber, which has not been processed, refined,
or troated beyond the first form or state suitable for industrial uso; . e

1 also urgo your committeo to substitute for soction 106 (b) of 1. R. 1724 the
Prltl)vision of section 403 () (3) of the Rencgotiation Act of 1943 which roads as

ollows: .

“‘)‘éa) In the case of a contractor or subcontractor who produges or acquires the
product of a miune, oil or gas well, other mineral or natural deposit, or timber,
and processes, refines, or treats such a product to and beyond the first form or
state suitable for industrial use, or who produces or acquires an agricultural prod-
uct and Efoeoaaes, refines, or treats auch a product to and beyond the first form
or state in whioch it is customarily sold or in which it has an established market,
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the Board shall presoribe such regulations as may be necessary to givo such con-
tractor or subcontractor a cost allowane » substantially equivalent to the amount
which would have been realized by su. h contractor or subeontractor if he had
sold such product at such first form or state. .

I also represent the National Ready Mixed Concrete Association. Ready-
mixed concrete was exempted from wartime rencgotiation during World War 11
as a standard commercial article,  On Septetmber 12, 1044, the War Contracts
Price Adjustment Board ruled that competitive conditions affecting the sale of
ready-mixed conerete wero such as to give the Government the beunefit of fair
and reasonablo prices, because tho public not only gets the benefit of internal
competition in the ready-mixed concrete industry, but also beeause our industry
really eompetes with its own consumers, who are perfectly capable in most
instances of producing their own concrete on the site of the job if ready-mixed
conerete prices are regarded as too high,

This exemption for ready-mixed conerete was extended throughout the remain-
ing rencgotiation years, Peacetime armed services procurement of ready-mixed
conerete has been so small that a request for exemption of the industry under
the Renegotiation Act of 1948 has not been necessary.

1 respeetfully request your committee to include in seetion 108 (¢) of H. R, 1724
as a new subparagraph (6), the language of section 403 (i) (8 (D) of the Re-
nogotiation Act of 1943 whieh reads as follows:

“Any contract or subcontract for the making or furnishing of a standard
commercial article, if, in the opinion of the Board, competitive conditions affecting
tie sale of such article are such as will reasonably protect the Government
against oxcessive prices.”

The Ciamman. The first witness scheduled this morning is Col.,
Willard F. Rockwell, of the Rockwell Manufacturing Co., Pittsburgh,
Pa.

Will you please identify yourself for the record?

STATEMENT OF COL. WILLARD F. ROCKWELL, ROCKWELL MANU-
FACTURING CO., PITTSBURGH, PA.

Colonel Rockwert. My name is W. F. Rockwell. T am chairman
of the board of the Rockwell Manufacturing Co., Pittsburgh; chair-
nman of the board of the Standard Steel Spring Co.; chairman of the
board of the Timken-Detroit Axle Co.

The Cuarpxan. Your home is where?

Colonel Rockwern. Pittsburgh, Pa.

Senator MarmiN. 1 regard him very highly.

Colonel RockwerL, Thank you, Senator.

The Cramman. We will be very glad to hear you.

Colonel RockwerL. 1 have some points to make on the Renegotia-
tion Act. First, that the Renegotintion Act accomplishes nothing
which could not be done by the excess-profits tax. 1 will quote the
best authority I know of—S8enator George.

If this is recognized, then all the extra or duplicate examinations,
wasting both bureaucratic and industrial executive time, could be
climinated, together with Tax Court heavings, and also the FBI
examinations which are imposed for intimidation purposes, after the
unilatoral determination.

I think the FBI could find something better to do, but that is up to
you to find out. '

The Rencgotiation Aet provides a profit for any undetected waste,
whether duo to ignorance or intent, while the excess-profits tax
provides some profit for every saving.

For example, 90 percent excess-profits tax means a profit of 10
conts on overy dollar saved from waste, and encourages production-
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increasing machinery and methods. If the Renegotiation Act leaves
only 3 percent return—we had one company in which it left only 1.5
percent return—it will still give a profit of 3 cents on every undetected
wasted dollar. It discourages la%or-saving practices, especially for
war contractors who do not expect to operate after the war—who, like
the mule, have no pride of ancestry and no hope of posterity.

The very name of the act is false, because there is no renegotiation
when power to make unilateral decision is in the hands of one party
and recourse to regular court action is denied the other.

Mr. Marberry, who claims to be the author of the act, has stated that
he was only given a few days in which to write it, and its proper title
should be, “’%he Discretionary Excess Profits Tax.”” This statement,
made in 1949, was never given to the congressional committee, who
were told it was a scientific and weighted method of rewarding
efficient contractors.

I am sure you will not find that in the congressional hearings of 1943.

The National Industrial Conference Board made a report which
stated its impartial postwar study could detect no real effort at any-
thing but leveling of profits.

Industrialists know that the discretionary excess-profits tax could
also be the prejudicial profits tax, and, as Senator George predicted
on December 2, 1943, such vast discriminatory power could destroy
men like Patterson and Forrestal.

The Rencgotiation Act gives dictatorial power to punish any who
testified against passage of the act, or any who dare to report any
illegal, unethical, or questionable practice of War Department officers
or employees. It acts as a deterrent to any war contractor who is
imposed upon by War Department officers; it also encourages con-
tractors to accede to any demands of War Department employees,
no matter how proper or improper, under possibility of retaliation
through the act.

It is not surprising that all persons, firms, and corporations who
are not rencgotiated should be in favor of this act, which purports
to prevent ;)roducers of goods or services used by the Government
in wartime from obtaining excess profits in spite of the excess-profits
tax. The propaganda to the effect that the act saved five to ten
billion dollars in World War II is utterly misleading, but it is com-

forting to thoughtless taxpayers who hope their load is lightened to -

the extent that it is shifted onto others. There are witnesses—I can
find them for you, I think—who say that Secretary Forrestal expressed
the opinion that there was no net saving from the act because most
of the renegotiated profit would have been recovered by the excess-
profits tax, and the balance was probably completely offset by the
encouragement of waste. .
. It is just plain common sense that contractors who wish to take
extra profits under this act are able to do so by increasing every allow-
able expense for advertising, interest, legal expense, experimental work,
entertainment, and tools of every nature that can be charged off as
expense. . It is absolutely impossible to detect any waste through
later examination of the records by a board of local men trying to
cover hundreds of plants, and even more impossible for a board in
ashington to supervise and detect such items on plant operations
ousands of miles apart. !
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If it were possible to do thgse things, then again it is just plain com-
mon sense to have these boards supervise the letting o} contracts and
all current operations to detect waste and inefficiency. Why lock the
barn door after the horse is stolen? Why hold post mortems on the
taxpayers' money after it is gone?

Manufacturers whose peacetime products are purchased by the
War Department are particularly embittered over the fact that if
they bid low, and receive the award, they may have to give up their
domestic and foreign peacetime business to competitors who refuse
to take war work knowing the advantage to be gained by taking over
the other contractor’s business. This preying on war contractors’
peacetime business is going on right now. &hv, then, should the
patriotic low bidder have this agditvional penalty of rencgotiation
which cuts his profits while his competitors are taking over his business
without any threat of negotiation?

If the act were just and honest, it should be possible to pass it
without plots or unjust accusations. It was called an un-American
act by its first administrator, and that was before the true purpose of
holding a club over contractors was disclosed.

I have a letter here which I want to submit, which shows the rise
of a new form of percenter. This letter comes from a fellow who said
he was on the Renegotiation Board. He now offers his services to any
and all who are threatened with renegotiation. Would you like to
have me read it, or will I just submit it?

The Cuairman. Either way.

Colonel RockwEeLL. He says:

DrAR MR, ROCKWELL—
this is, a’yparently, a circular letter—

Under the impression that your companv's defense contracts are rapidly ex-~
panding, und that improving continuity and general coordination is resulting in
‘satisfactory”’ profits accruing—I would expect the subject of rencgotiations to be
of growing importance to your company as well as to the Government.

. You will note he has quotations around ‘‘satisfactory” for reasons
that I do not know.

You may know, following my resignation as Air Force renegotiator—I had also
been asked to join the Ordnance Board—I had the pleasure of serving manu-
facturers in the capacity indicated by this letterhead —

and the letterhead is, ‘‘ Renegotiation Consultant”—

during the latter years of the recent war. Incredible as it may secm, every case
in which I participated—including those that had been previously impasscd—was
sett'ed with a satisfactory bilateral agreement. With the approval of the Renego-
tiation Board and the United States Securitics and Exchange Commission—with
whom I am registered as an investment consultant—I have resumed my service.

I feel certain that anyone with wartime experience in renegotiations appreciates
how serious those “determinations” can be. Yes, a fow hundred thousand dollars
or more—one way or the other—frequently results from overlooking factors that
renegotiators would view favorably—or, as in many cases, subjects that appear
at least debatable to the businessman and/or pmﬁaration attorney (who havenot
‘“‘sat in the renegotiator’s chair’’) are argucd to the point of bitter feelings and—
u'nsaltisfactory-—-"bilutcral" (virtually ‘“‘unilateral”’) agrcement or an impasse
results,

It has occurred to me that you ard/or one of i’our associates may be in this
city discussing financial affairs in the near future. In that case, perhaps you could
conveniently arrange to join me for an informal luncheon conference at the
Bankers Club.

78055—51——4
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Senator Byrv. Did he say what he was going to charge?

Colonel Rockwernn. No, sir. That would depend on the great
savings he could make. He seems to have connections.

Senator ConNnNaLLY. You would not rencgotiate his contract?

Colonel RockweLL, T hope you will,

When I appeared to testify before the House Ways and Means
Committee, and later the Senate committee, in 1943, T was asked
about threats which had been made against my interests; and soveral
Congressmon told of threats that were mado to their constituents.
There were two threats which I thought too silly to report, although
you will find that I made referonce to one, as reported on pago 1020
of the Senate Finance Committee hearings on H. R. 3687.

The one not reported was a telophone conversation with a man
who refused to give his name. e said I might have a bad accident
if T testified again, When I asked him what kind of accident, he
xl-m,id, “You might fall out of & Washington hotel window,” and then
hung up.

Il% tl?o other case, I was given a friendly warning by members of
the Rencgotiation Committee of the Maritime Commission, before
I testified, that a plan had been prepared under which any individual
whoso testimony adversely affected the passing of the act would bo
blasted by a high Government official w}m would appear at the last
open committee hearing, of this Senate Finance Committee, thus
making sure that his victim could not appear face-to-face to answer
unjust or false accusations,

did not consider it probable that a high official would resort to
such unfair tactics and take such undue advantagoe of a private citizen.
I did not think a high official would resort to slander, merely because
he had immunity from slander suiis; but if he did, I felt certain that
Congress would give the victim an opportunity to be heard and to
be examined. 1 had no idea then of the method used by bureaucrats,
under which they give out special and sometimes seeret reports to
sensation-secking nowspapers or the smear roports, in exchange for
which these smear artists praise the work of the cooperating burcau-
crats and blast anyone who opposes the bureaucrats,

Senator ConnaLny. Did he carry out this terrible threat?

Colonel RockwerL. I will prove that to you. Senators of both
Eartios know what T am talking about, as Senator George and I wero

oth blasted in a smear column of Decembor 21, 1943, T am sure he
knows. I happencd to be in his oftice when ho was telling the people
over in the Army that thoy had done him wrong, but they did much
botter on me. .

When I testified before this committeo on December 2, 1943, Sena-’
tor George, who is acknowledged generally to be the greatest expert
on taxes, said to me (p. 409):

Well, Colonel, the truth i3 that on tho economic front the one singlo congres-
sional act,which conveys absolute and arbitrary power to anybody is the Rene-

tiation Act. Thoere arc no standards in it. q‘hom is no remedy under it.

hoss who contract with the Government are simply bound hand and foot,
They must do what thoy are told or else.

Ho also said:

* * * without standards or without real reatriction or restraiut, they in-
evlttbﬁ' would make mistakes and create discriminafory favors on one side, and
harsh discriminations on the other side.
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And, later:

T agree with you fully on this Renegotiation Aet.  If T had it in my power, I
would throw it out entirely and rely absolutely on the taxing laws.

Senator Vandenberg (p. 408) said:

It seems to me on the face of the statement as you make it, the position of the
Government is totally indefensible,

With such recognition of my testimony, the high official appeared
on December 6, as threatened, at the last open hearing.  He made
virtually no attempt to answer the objections of myself or Senator
George, He proceeded to give you a serics of baseless statements
and then asked his aide to add more smears.  Ile not only made the
statements, but he carefully refrained from telling the truth about a
conversation in which 1 said my company was willing te make a con-
tract—the one he discussed—without any profit, if we were relieved
from the liability for subcontractors’ errors, which we might not be
able to detect before delivery.

We were also subject to renegotintion; and the contract he was
talking about had a redetermination clause in it, so they could re-
determine the price when it was partially completed.

Where I had pointed out that the excess profits tax left some incen-
tive for savings, whilo the Rencgotiation Act permitted a higher profit
for any undetected waste, duo to ignorance or intent, the high official
said (p. 1004):

* * * the higher you raise the figure on the excess profits taxes, the moro
wasteful contractors are going to be,

And went on to claim contractors would double evérybody’s
aalary, “because the Government is going to get it, anyway.”

As I said before, under the excess profits tax, the obvious truth is
that the highest rate of 85.5 percent left the contractor 14.5 cents out
‘of every dollar he could save from salaries or any other expense;
while, under the Rencgotiation Act, if any allowable cost was not
raised to that limit, the contractor lost 3 percent to 20 percent when
the flat rate of profit was announced and before taxes were decided.

1t is typical of the bureaucrats that they ignored the experienced
and expert advice of Senator George and many leading industrialists,
and the act was passed on the basis, in part, ol unfounded charges by
& high official who had demonstrated that he could not read s financial
statement or work out simple financial problems, and was backing
the act merely to increase his own dictatorial power and set up a
situation under wlhich no contractor could oppose his ruthless tactics
without becoming a victim of his power to punish. It is not surprising
that the Garsson case developed under this scheme.

The high official charged, on December 6, 1943, that terms demand-
ed by the Timken-Detroit Axle Co. were *“utterly unreasonable and
that the Government should never yield to them”; but, 5 days later
on December 11, 1943, orders were issued from his office to procoe(i
with the contract without the change of a single word. Your com-
mittee may want to ask that high official if this was admission that his
testimony to you was false or that he was so cowardly as to accede to
“utterly unreasonable demands.”

The correct answer is that there were no unreasonable demands,
and that the most competent procurement officers in the Army had
completed the contract negotiations and approved them many months



48 RENEGOTIATION' OF CONTRACTS

before. The high official was so ruthless and vengeful as to forgot
that, in his attempt to smear the Timken-Detroit Axle Co., he was
smearinﬁ honest Army officors. There was never a moment of delay
on Timken’s part because of the high official’s sordid and savage
attacks, but later this official proceeded to send out false reports that
Timken management was on strike against the war effort and, there-
fore, the contract would be canceled.

These false stal *nents, which were sent out on radio programs and
War Department press releases, obviously made it difficult for us to
interest subcontractors and, of course, really hurt the war effort.

He had told you that this contract had to be filled and weo were
the only ones to fill it, which was not exactly so. After that, he
deliberately set out to sabotage our efforts.

In 1943, after 6 months’ study of the Timken-Detroit Axle Co.’s
figures, and numerous conferences, the false statement was issued, as
to Timken’s dividends and salaries.

He said we had raised our dividends—we had actually lowered
them—and that we had increased the officers’ and executives’ salaries
500 percent. And that letter is in the record. He was only 475
percent wrong about the officers’ and exccutives’ salarics. Tho 25-
percent increase was due to the great increase in business and a con-
tract with tho officers which had been npqroved by the stockholders
several years before. Incidentally, the Treasury Department just
asked us to drop the contract with our executives, which we did, and
they received no extra compensation during the war, although they
were ontitled to it under the stockholders’ agreement. 'That state-
ment could have been mercly a mistake, but it is very obvious that
he was wrong one way or the other.

Senator ConnaLLy. I do not see the &mﬁb of devoting this whole
meeting here to this high Government official. We do not know who
he was, or anything of the kind, It seems to me that the witness-
ought to go to the question of the law, the bill, the theory of this
thing, instead of spending all of this time on this.

. Colonel RocaweLr. If you will pardon me, the theory of the thing
is that you will not have many people coming in here testifying, when
they are afraid of this kind of retaliation,

S‘gnawr ConnaLuy. I do not know who this terrible man is, but .
ever since I have been in here, you have been talking about this high
official all of the time.

Colonel RockweLL. I have given you a lot of reasons here.

Senator ConnaLLy. It is just a bitter attack, and that is all there
is to it. You had a row with him, and you want to vent your spieen
on him. Wo do not want to hear it; that is, I do not.

Go to the question involved in this legislation. That is what we
want to know.

Colonel RockweLL, I will go to the question. I say that Senator
George said that the thing is absolutely unnecessary and that it
would ruin the men who had it, because it gave too much power to
them. I am trying to prove that is the case.

Do you want to hear any more?

The CHAIRMAN, Yes.

. Senator ButLER. Yes. .
- Senator MArTIN. Certainly.
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Colonel RockwewL. I received, right after I testified, all kinds of
blasts in the public press. One of them was a Washington paper
which came out with a front-page article giving a completely un-
truthful story.

Senator I\I}ARTIN. I would like, if the witness would permit, to make
this comment: I think this committeo ought to appreciate the presenco
of a witness like this. This might deteriorate his istuation to a great
-extent. I think it is information we ought to have. I think the wit-
ness is very courageous to come here and testify as he is now testifying.
I think it is information that this committee ought to have. This is
information that tho Congress ought to have. It is information that
the I)oogle of the United States ought to possess.

The Cuairman. Yes; all right, Scnator.

Colonel RockweLL. As I say, one of these Washington papers pub-
lished an utterly false story.

Senator ConNaLLY. Is this higher official still in the Government?

Colonel RockweLL. Noj; he is not. He is doing very well outside.

hSo‘?ator ConnavLry. He will not have anything to do with this bill
then

Colonel RockweLL. I have no hesitancy in naming him.

Senator ConnNaLLy. I did not ask you to name him. I say, if he is
ou‘; of the Government, he will not administer this bill that is before
us

Colonel RockwewrL. I think, Senator, that Senator George’s criti-
cism still stands. There is too much power to give any man.

Senator ConnNaLLY. Is this the same bill he was operating?
b.l?olonel RockwEeLL, This, apparently, will be the same kind of a

ill.

Senator Connarry. All right.

Colonel RockwEeLL. I say, one of the Washington papers published
this false statement. I filed a suit for a million dollars against them,
and in a few days they camo out with a front-page heavy-type article
telling the truth. Then my attorneys told me that all I could hope,
in view of their retraction, was a nominal statement. But there is a
paper in New York, PM of which I am sure you have heard, and the
f)u lished a blast against me and called Timken Co. a company whic
had gone on strike against the war effort. The reporter who wrote that
called me up sometime later and said that he would like to know if
I had any answer. I told him one thing I would like to have him say
is that when he said he could not get in touch with me before he
published it, that that was a downright lie. Then I also pointed out
that he had repeated this statement about Timken dividends being
raised, the salaries being raised, and asked him where he got the
ir;lf‘ormation. He said he got it out of the Under Secrotery of War's
ollice,

The Under Secvetary of War's office told me they talked to him. His
neme was Nathan Robertson. He wroto the article.

I got the chance to answer that. I gave them a two-page answer
which was published in PM after a little pressure, but these reports
kept coming out—that we were going to have this contract canceled.

So I went to Senator Ferguson, our plant being in Detroit, and I
told him we were having real trouble to get subcontractors on this
job because of these false reports. The Senator said, “If you can find
out where they are issued, you get me one, and I will use 1t.”
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So one morning there was a radio report in Detroit that the contract
was to be canceled. We sent a messenger over to the station and
asked them for the roport and where they got it.  They told us they

ot it from the War Depactraent. They gave us the copy. I brought
1t to Senator Ferguson’s office.

Senator Forguson called up the War Department and asked them
if anybody had been issuing this kind of publicity. They sent a man
over who said they had not. '

Well, the Senator told me his answer to them was, “If you did not
do it, just sce that you do not do it again.”

Ho never disclosed the fect that he had this record of what they
did in his desk. '

I say, Senator George expressed his opinion on what should bhe done
about this. And, in spite of that fact, why, the bill went through.

I have a number of the trade paper veleases, and that sort of thing,
all of which said at that time that some action was going to boe taken
to stop the injustice, but after this report this high official made to
Congress, he said he would stand or falll on the need for renegotiation
because of this contraet which, as I say, 5 days later he was foreed to
approve without the change of a word. Draw your own conclusions
from that.

-As far as the Timken-Detroit Axle Co. is concerned, Senator, I
would like to give you these statistics.
- We published a 10-year report. Our fiscal year ends June 30;
therefore, the first year shown is the year ending June 30, 1941.
That is 5 months before Pearl Harbor,

In that fiscal year, ending June 30, 1940, we had sales of $68,000,000
on which ws showed a net profit of 8 percent after taxes.

The first full war year, ending June 30, 1943, under our fiscal set-up,
shows double sales at $140,000,000, and by that time the Govern-
ment was demanding everything we had, as they are right today.
We only got 3 percent on net sales which was, of course, a greatly
reduced incomeo to stockholders before the personal taxes, which were
raised very high.

So you can sec what happened to the stockholders,

And then I say to you, how could anyone call that war profiteering?

This high official declared that we had no postwar conversion prob«
lem; that wo could go right back to making our peacetinme products.
That only demonstrated his ignorance of what we were doing.

T can prove that by the fact in 1945—that is, tho fiscal year, you
know, ending in June—the first postwar year, our sales dropped
$100,000,000, and profits were barely half of those in 1940,

He stood up here as an expert and said that we would not stand any
:‘]eduction in business at all; therefore, should be given no credit for

hat.

- In 1947, under the most competitive conditions in the automobile
business, the sales rose to $89,000,000 and profits were $3,000,000
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higher than they were in 1943. The sales were still way under the
1043 figure, but profits were still $3,000,000 higher in 1947.

These figures answer all charges of profiteering and prove that we
were penalized and punished in 1943, And, I think, as an expert he
is completely discredited by these figures,

I shall offer this report for the record.

The Cnamman. Very well.

(The report referred to follows:) !

Axxvan Revonvt oF mne Tiukex-Derrorr Axue Co., Derroir, Micu., FoRr
THE YEAR Exprp Juse 30, 1950

RETOLRT TO SHAREHOLDERSR

There is submitted herewith the fortv-fiest annual report of vour company,
including financial statements cortified by our auditors, Ernst & Erost, which
is for the year ended June 30, 1950, This report goes to the largest number of
shareholders in your company’s history; the 2,172,313 outstanding shares are
now held by appronimately 13,510 individuals, compunies, and trusts,

Net sales for the yvear amounted to $7.4013,368 and the net profit, after audit
and year-cnd adjustments, amounted to $3,732,873, equivalent to $1.72 per
share of outstanding eapital stock and 4.98 percent to net sales.  This compares
to net sales of $89,628, 142 for the year ended June 30, 1049, on which the net
profit amounted to $5,037,019, equivalent to $2.33 per share and 5.64 percent
to net sales.  The reduetion in sales was due to a general deeline in the motor-
truck industry estending through the first 8 months of our fiseal year.

Your company’s working capital position increased during the year from
$22,678,602 at June 30, 1949, to $25,081,468 at June 30, 1950.  Expenditures for
plaut, machinery, and cquipment during the year amounted to §1,420,432,
which was $123,890 in excess of the depreciation provided on such facilities.

The program of relocation of plants and manufacturing facilities begun in 1946
in accordance with the recommendation of the National Security Resources
Board has proceeded satisfactorily during the year aud we now have in operation
eight manufacturing plants lpeated in five States,

It. will be of*interest to the sharcholders that we have achieved a substantial
diversification in our products and that during the vear 32} percent of our total
sales were nonautomotive in character.  Our automotive sales are in no part to
the passenger car field, but entirely to the truck, truck-trailer, and bus industries,

As 8 result of experimental work carried on sinee the end of World War 1T,
we are now in volume production on axles and transfer eases for the M 34 2}-ton
6 x 6 army truck. We also have received orders for units of similar design for the
larger army M-41 5-ton 6 x 6 truck, and for units required for military vehicles
used by other branches of the armed services,

While our incoming orders in all divisions of the company since July 1 have
shown a decided increase, assuring eapacity operations, increased taxes, which
appear to be inevitable together with possible restrictions imposed by Government
regulations, could be an important and undeterminable factor in the results of
future operations. However, our strong financial position, large order backlog,
and constant program of product development and improvement constitute a
bulwark against eventualitics that may arise,

Respectfully submitted,

W. F. RoCKWELL,
Chairman of the Board,
Warter F, RockwiLl,
President.,
OOoTOBER 7, 1950
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Consolidated balance sheet, June 80, 1960, the Timken-Detroit Axle Co, and

subsidiarira
ASSETS
Current assets:
ORI e e e e e $3, 008, 479
United Btates Governinent securitios—at cost_ . ... ___. 1,617, 421
Trade accounts, notes, and contracts receivablo-
Trade acconnts_ ... . L....... $7, 174, 428
Trade notes and contracts receivable...._.... 602, 033
Total . e 7, 7760, 161
Tessallowance. .. ... ... ... ... ... .. 200, 000
— 7, 576, 101
Inventories—at lower of cost (first-in, first-out
basis) or market. ... ... 20, 9162, 162
Less allowance. - ..o oo eneaaa
20, 762, 162
Total current assets. ... . . i iaciiaiiamaooa. 32, 962, 523
Other assets:
Renegotiation rchates resulting from accelerate
amortization adjustments_ ... _ ... __.._._. 267, 552
Miscellancous investments and accounts, less allow-
ancos of $6,050. __ ... . ... .. ._... 15, 927
Exponse advances and other accounts—oflicers and
OMPlOYees .« e imccacmccamcaanaan 28, 826
P lant. and —e 312, 305
roporty, plant, and equipment—at cost:
0 S 749, 762
Buildings, machinery, and equipment. . _.___.._.___ 20, 395, 188
Less allowances for depreciation. ... .._.__.__ 7, 650, 577
Total. oo o ieaeo 12, 744, 611

Dies, jigs, fixtures, and patterns, less amortization. 084, 945

14, 479, 318

Good will, patents, and liconse agreements: At cost, leds amortization.. 546, 305
Prepaid eXPenses . . - oo e m e cnceam—————- 220, 105
Total e i eicdcecccvcccaccacmncaa- 48, 320, 556
T T RS T
LIARILITIES
Current liabilitics:
Trade accounts payable. . ... ... eiecaaan $4, 926, 076
Customers’ and employms’ deposits and credit balances..__._.. 291, 633
Payrolls and comumissions. . . .. ... iciiicccanaaccan 1, 226, 279
Taxes, including taxes withheld from payrolls. ... ... .. 742,673
Fedoral, State, and Canadian taxes on income—
eetimated. .o et $2, 805, 899
Less United States Treasury savings notes to
applied in payment ... . . .. ..... 2, 561, 500
e 254, 499
Reserves for warranties, employer’s self-insurance, and other
operating purposes_ ... ___._....... e amcecmme e 438, 9095
Total current liabilitles. . ... ieanaaea 7, 881, 056

8tockholders' equity:
Common stock—8$5 par value:

Authorized—3,000,0U0 shares
Issucd and outstanding—2,172,343 shares..... 10, 861, 715
Capital surplus.. ..« oo meancaaan 3, 249, 920
Earned aurplus... - oo oo i i 26, 327, 860
e 40, 439, 501

Total. av e ccneeaeecaaen eemeamma Cermmvacnanean 48, 320, 550

The assets and liabilities of the Canadian subsidiary have been included herein
on the basis of the official rate of exchange at June 30, 1950, except for equipment

:
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which has been included at rates of exchange prevailing at dates of acquisition,
On this basis the subsidiary’s net current asscts amounted to $201,601 and other
asscts, principally equipment, aggregated $52,277,

Consolidated profit and loss statement, year ended June 80, 1950

Net sales .. e iedeeceanecnaana $74, 913, 368
Other income:
Interest carned . .. .. ae.... $82, 127
Royalties received . .. ... ... .. ... 108, 028
Rental income. oo . L. .. ... .. 108, 010
Miscellaneous. . ... ... .. .. .. ... ... 40, 335
—————— 338, 500
Total. . e aeicaana 75, 251, 868
Deductions from income:
Cost of produetsasold. ... _ ... . ... . _..._. 64, 313, 231
Selling, administrative, and general expenses. .. . 4, 304, 984
Expenees of rental property, and property not used
inoperations ..., ... . . .......... 01, 159
Miscellancous other deductions .. ... .. ___. 34, 621
Yederal, State, and Canadian taxes ou income—
estimated. ... L _a._.__._. 2, 775, 000
——m 71, 518, 995
Net profit. . oo e iciaieaeacccaaaa 3,732,873
Costs and expenses for the year reflect the following charges:
Amortization of dies, jiglga, fixtures, and patterns_ ... _.__.._. 934, 0562
Depreciation of other plant and equipment .. ... ... ... 1, 206, 542
Amortization of good will, patents, and license agreements. .. 69, 483

The aperations of the Canadian subsidiary arc included herein on the basis of the
official rate of oxchange, except as to provisions for depreciation and amortization,
and resulted in a net profit of $166,866 for the year,

Consolidaled atatement of surplus, year ended June 30, 1950

Capital surplus: Balance at July 1, 1949, and June 30, 1950__..__.. $3, 249, 920
Earned surplus: T
Balance at July 1, 1946 . _ . . . eeeeaeas 25, 310, 422

Net profit for the year. . .. i aiemaus 3,732,873

20, 043, 295

Deduct cash dividends paid—8$1.25 ashare. . ... ... ___ 2, 715, 429
Balance at June 30, 1950 . . .. aceaas 26, 327, 866

ACCOUNTANTS' REPORT
Boarp oF DIRECTORS,
The Timken-Detroit Axle Co., Detrost, Mich.:

We have examined the consolidated balance sheet of the Timken-Detroit Axle:
Co. and its subsidiaries as of June 30, 1050, and the related consolidated state-
ments of profit and loss and surplus for the year then ended. Our examination
was made in accordance with generally accepted auditing standards, and accord-
ingly included such tests of the accounting records and such other auditing
procedures as we considered n v in the cir tances,

In our opinion, the accompanying balaice sheet and statements of profit and’
loss and surplus present fairly tho consolidated financial position of the Timken-
Detroit Axle Co. and its subsidiaries at June 30, 1950, and the consolidated
results of their operations for the year then ended, in conformity with generally
accepted accounting principles applied on a basis consistent with that of the
preceding year.

Ennat & ErnsT,
Certified Public Accountanis.
Detrorr, Micu., September 18, 1950,
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Cemparative operating statisiics, 1941-50

Years ended Juns 30—

1960 1960 1968

1945

1945

94

1943

1942

1041

24913, 208 | $80, 638, 142 |$111,496, 284
$12, 885, 102
$4, 900, 000

$38,707, 725
1, 566, 561
#500, 000
$2, 968, 591
[

$2. 966, 591
9.3
$1.083. 950
0.9

062, 508
$12 92

10, 760
$1, 708, 139
i

$189, 382, 292

$17, 910, 294
$12, 545, 865

$3, 354, 428
25,012

$8,114, 416
$2.35

$1, 963, 960
$0.91

11,065
$14,005, 775

I$157, 456, 600

$17. 110,419
$12,087. 198

$5, 023, 221
$2%6, 012

$4.773, 200
2.20

$1, 963, 950
$0.91

$22.821, 201
$10.51
1

11.200
$13, 739,191

1 416,734,023
1 $12.256. 910
$4.477. 113
0

#4477, 113
R2.06
$2,479,. 97
$1.14

$20, 031, 42
0.2

11,030
$13,801, 477

$139. 790, 887 (122, 079, 368

$28, 49,122
$2,609. 278

$7, 249,844
$765,037

$6. 464,807
2%

$4, 215,583
$1.9¢

$18.034, 7656
$8.30

£23.2

10, 570
Ot 756

$68, 886, 171

$17,134,1Z
$11,428. 247

BLOVHINOD JO NOILVILODWNAY
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TIMKEN-DETROIT AXLE PRODUCTS FOR TRANSPORTATION, FARM, AND INDUSTRY

Rear driving axles for ‘rucks.—liverything travels all or part way to market by
motortrick,  America’s cconomy is dependent on the trucks which carry approxi-
mately 60 percent of the total tonnage moved in the Nation s commerce,

Front driving arles for off-highway (rucks.—Developed originally for military
vehieles and later adapted for commercial trueks, front driving axles provide the
additional tractive effort required for off-highway operation.

Transmizsions and final drives for sclf-propelled combines.— Self-propelled
harvesters and other types of self-powered farm equipment are coming into wide
spread use in agricultural areas since they can beoperated by one man and release
tractors for other farm duties,

Twa-speed arxles for trucks.— Trucks are a vital transportation service, but they
are more than that. ‘The trucking indudtry gives direct employment to more
than 5,000,000 workers— more than all other forms of transportation combined.

Lift truck transmissions and final drives.-- Work savers in every phase of manu-
facturing are the lift trucks and fork trucks which speed the handling of waterials
and assist in the flow of production throughout our modern factories,

“DP” geries brakes for trucks. -Safe, eflicient, profitable operation of motor-
trucks demands maximum braking effectiveness --smooth, safe stops under all
conditions regardless of road, load, grade, or weather. ‘Timken-Detroit. brakes
for motortrucks insure manimum safety on our highways,

Rear driving azles for busses and trolley coarhes.-— Bus and trolley coach routes
arc the arteries of urban transportation.  Mitlions of riders in towns and cities
depend on these vehicles for fast, safe, econonmical transportation to and from
their jobs and their shopping centers.  Intercity bus routes carry millions of
riders annually too.

Forgings.— Greater density and higher tensite strength of forgings has created
an increasing demand for steel forgings in all industries. By special processes,
the grain structure in Timken-Detroit forgings is controlled to assure better
quality in the finished produet.

Tandem drive units for trucks.— Six-wheel trucks and truck-tractors with two
rear driving axles in tandem are inereasingly popular with motortruck operators.
Gireater toad-carrying ability within legal limits and maximum pulling ability are
big advantages of six-wheelers.

Front arles (nondriving) for trucks.—The trucking industry serves more than
25,000 American communities that have no other form of freight service.  In one
generation the trucking industry has grown from 250,000 trucks to more than
8,000,000 today.

Axles (tubular) for trailers.—Modern trailers are especially designed for the
loads they are to haul. Special livestock trailers carry animals to market, tank
trailers haul milk and petroleum products and refrigerator trailers earry perish-
ables to distribution centers.

Clutch brakes for industrial applications.-~Heavy-duty truck brakes have proved
ideally suited for use as clutches in traveling cranes, hoists, and winches and other
heavy-duty industrial applications because of their high braking capacity and
rapid cooling ability.

Transemissions and differentials for earth-moving tguipmmt.-—Mammoth, heavy-
duty vehicles and machines are at work on the Nation's big construction sites,
moving tens of earth and rock at every bite. Specialized equipment handles
filling, leveling, scraping, and compacting.

Front axles (nondriving) for busses and trolley coackes.—The easier steering,
shorter turning radius and greater over-all ruggeduness of Timken-Detroit front
axles have played a major role in compiling the magnificent safety record estab-
lished by transit systems and bus lines.

All-wheel-drive units for military trucks.—'*They go where you point them.”
Rugged, brute strength, high speed and ability to go anywhere are features of
modern military trm&s. .

Transmissions and final drives for tractora.—A team of horses is a rare sight on
farma today. Powerful tractors pull the plows and do the innumerable chores
that fell to horses not too mauy rcars ago. In industry, too, tractors have proved
their worth in handling materials.

Duo-grip brakes for industry.—Specialized, automotive-type braking devices
have replaced other control methods on many types of moving and stationary
industrial machinery. Moderate original cost, positive operation, and economical
maintenanoce are fundamental requirements of such brake desigus.
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Stampings.— Metal stampings are used in the manufacture of everything from-
automobiles to zithers. Stampings, large and small, aro made from stecl, copper,
brass, aluminum, and other metals.

Tranafer rases and torque dividers for trucks.—With the advent of 4 by 4, 6 by 4,
and 6 by 6 trucka came the introduction of transfer eases and torque dividers to
distribute power to the driving axles, Today they are made in several models in
both single-speed and two-speed types.

““P” series brakes for trucks and buases.—Swift, effisient hauling of materials and '
commodities by motor truck and safe, rapid transport of passengers by motorbus -

is depondent, to a great degree, on the unfailing efficicney of vehicle brakes.
8mooth positive stopping is all-important.

Senator MARTIN. You have competitors in your line of business?”

Colonel RockweLL. To show you what competitors we have, every
big automobile company is one of our competitors. The Ford Motor -
Co., for cxample, in 1929 let us make one of their axles. We made it
for a certain length of time, and then they thought they could make
it cheaper, and 5my made it themselves for mvhﬁe. Then they gave
us anotier set, and woe made that, and then they took that away from
us. They are now asking us to make the axles again.

when you are competing with Ford, you have real competition..

In addition to that, we have two very strong competitors in the
axle business. It might interest you to know that we have offered
them our patents, the same as we did in World War I1.

You know there is a story around, Senator, that the Army officers
like this renegotiation and that the War Department gets the money
that is renegotiated. As a matter of fact, that money goes back to
the Treasury Department and the Army does not get the benefit. of it.

Under redetermination, the Army does get the benefit of the savings.

We have found Army officers very competent and very experienced.
General Quinton, who is in charge in Detreit, was in chargo then, and
he will stand up with any purchasing agent of anybody up there.

Furthermore, Colonel Buﬁ' v, known around in the business as
Judge Duffy, is now the chief purchasing agent of the Ford Motor
Co. So when somc people try to tell you that you have Army officers
who are not competent to handle contracts, the evidence that you
have some pretty good ones is right there,

The CHAIRMAN. Are there any questions by any member of the
committee?

Senator ConnaLLy. You represent the Timken Boller Rearing?

. _Colonel RockwEeLL. Noj; I do not represent Timken Roller Bearing..
They frequently say I am connected with it, but I am not.

Senator ConnarLy. Who i8 your company?

Colonei RockweLL. The Timken-Detroit Axle Co.

Senator ConNaLLY. It is not the same concern?

Colonel RockwsLL. No, sir. Originally, the Timken Roller
Bearing Co. made axles. In 1914 they put the axle business into
Detroit, and since that time there hag been no connection between
the two companies, except that the Timken family ownership is in
both of them., Two of the Timken brothers are directors in the
Detroit company, the Timken-Detroit Axls Co., but there is no
corporate connection between the two compenies.

Tllxle CHAIRMAN. Are thers any further questions? Thank you very
much. :

" Colonel RyorweLL. Thank you, i

The CHAIRMAN. We will next' hear from Mr. W. D. Lawson, vice

president of the American Cotton Shippers Association.

.t
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Will you please step forward and be seated. Please identify your-
:self for the record.

STATEMENT OF W. D. LAWSON, VICE PRESIDENT, AMERICAN
SHIPPERS ASSOCIATION, GASTONIA, N. C.

Mr. Lawson. My name is W. D. Lawson. I am appearing in my
.capacity as vice president of the American Cotton Shippers Associa-
tion, and as a representative of the National Cotton Council, to ask
that tho exemption for cotton be restored to the same form as in the
previous Renegotiation Act.

That means elimination from section 106 (2), on pagoe 24, lines 22
.and 23, of the language:

., but only if such contract or subcontract is with the producer of such agricultural
-commodity,

The members of the Amecrican Cotton Shippers Association are
cotton merchants handling raw cotton in bales. They have no direct
_governmental contracts but sell cotton to textile mills, which do.

Cotton a week ago was worth some $225 a bale.

Nobody now knows what it is worth.

The CuairMan. The exchanges are closed?

Mr. Lawson. Yes; and all of the cotton merchants are stymied.
"They cannot move.

Senator ConnaLLy. Have they not put a governmental regulation
-on _cotton?

Mr. Lawson. You mean, a ceiling?

Senator ConnaLLy. Yes; some sort of an order?

Mr. Lawson. That is right. They have put an order out, but it
is so confused, and from my understanding of it, there is a roll-back
on cotton in price, and no one is able to operate under it.  For in-
stance, you are a cotton merchant, and I am one. If you sold cotton
at 50 cents & pound, and I sold cotton at 45 cents a pound, why, I
can never sell any cotton higher than 45 cents a pound, but you can
sell cotton at 50 cents a pound. But if I am a cotton merchant, and
you are 8 producer, and you want some cotton, you can ask me any
price you want for it. There is no cciling on what you can ask.

Senator ConnarLy. I agree that it is confused.

The CuairMaN. They have been making an effort for the last 2
or 3 days to straighten the matter out; have they?

Mr. Lawson. Yes, sir; we have gotten nowhere,

The Crairman. And you have gotten nowhere on it?

Mr. Lawson. Yes: We maintain that the export allocation, and
with sufficient cotton in this country to run the mills, and with a ceil-
ing on manufactured goods, that there is no reason for any ceiling on
cotton that will automatically be taken care of, as 1 understand it.
The reason for the order is to protect the pubiic from high prices.
Well, the public does not buy raw cotton. The public buys cotton
in shorts or underwear, in articles after it has been processed.  There
is a ceiling on that. The public cannot be hurt.

The CuairMaN. There is a ceiling on the manufactured product?

Mr, Lawson. Yes, sir,

The Cuairman. But, under this House bill, the raw product is not
exempted from the renegotiation until it leaves the hands of the
producer?
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Mr. Lawson. Yes, sir; you mean, it is not under a price ceiling
until it leaves the producer?

The CHamrMAN. Yes; that is what T mean,

Mr. Lawson. Yes, sir.

Senator Butrer. What you have to say about raw cotton applies
also to other raw agricultural products; does it not?

Mpr. Lawson. Well, being only a cotton man, 1 could not say, but
I should think it would; yes, sir.

The Cuairman. Certainly it does. What cotton months are in-
volved in these orders, these exports, and these controls that have been
put on, that are so confusing—are not about the only 2 months July
and August? 1 mean, of this last cotton year?

Mr. Lawsoxn. It would be from now until the new crop begins to
move,

The Cuamrman. That is exactly what T am talking about. They
expect us to raise some 15,000,000 bales of cotton. ‘T'here is nothing
that has been done up to now that will more certainly interfere with
the production of cotton than the present confused orders that are
outstanding,

Mr. Lawsox. They have rolled back the price.

The Cuamrman. It is a roll-back proposition?

Mr. Lawson. Yes. As I see it, Senator—excuse me for this, but
I see no reason; if the shirts and socks and underwear, and every-
thing that the public buys, already have a ceiling on it, if we could
take cotton out from under a ceiling and let the farmer get all he can,
the public will not have to pay the price. It is the mill that will have
to pay the price to get the cotton. I do not think that will go too
hig 1, anyway.

The Crairman. I know it is in a very confused condition now.

My, Lawson. It is very discouraging. .

Senator BurLER. It is not only confused, but it is very critical.

Mr. Lawson. It is serious.

Senater Butrer. And you being a cotton merchant understand the
seriousness of it with respect to cotton, which ultimately becomes
wearing apparel, but in a pinch we can patch our old clothes, we could
get along in a pinch, but the same kind of a policy applied to food
products—say, meat—is an entirely different thing and a lot more
scrious even than it is with reference to cotton,

Mr. Lawsox. Yes, sir.  You do not have to wear clothes, but you
have to eat. :

The Cuairman. You said that you have no direct contracts with
the Government as a cotton man?

Mzr. Lawson. No.

The CuairMaN. You merely sell to the mills, and the mill products
are all, of course, regulated, and their cotton contracts are negotiated?

Mr. Lawson. That is right.

The CuairMan, But, as a subeontractor, that is, as a supplier of
the mills, you are renegotiated?

Mr. Lawson. That 1s right.

The CuairmMan. Under the bill as it comes from the House?

Mr. Lawson. That is true.

The Cuairman. What you are asking is that we go back to the
original bill’s provisions? . ‘

r. Lawson. That is right.



RENEGOTIATION OF CONTRACTS 59

The CHairmMan. How do you buy your cotton—how would you be
able to know? :

Mr. Lawsox. It would take an army of auditors to go back.
Suppose we handle 50,000 or 100,000 bales of cotton a year; you would
have to go back to each individual bale, find the orice and the weight.
That would have to be converted into the future that you sold against. |
at the time, and the loss you might have in them. 1 do not believe
it would ever be operative. 1 think it would be a waste of time and
money for the Government and for the shippers.

Senator ConNNALLY. The consumer is the one they are trying to
proteet, and he is already protected in the finished goods, is he not?

Mr. Lawson. That is right. '

Senator CoxxanLy. It would not matter to him, if he buys a shirt,
and it has been regulated, what the cotton cost that went into it; is
that right?

Mr. Lawsox. That is correct, sir,

Senator ConNaLny. Thank you.

Senator Manrin, Mr. Chairman, not being in the cotton-raising
section of the United States, what percentage of the cost of the shirt
is the cotton in it? .

Mr. Lawsoxn. Well, now, I am not a manufacturer.

Senator Martin. I thought maybe you could give us that infor-
mation.

Mr. Lawsox. It is very little.

Senator Martin. It must be very small.

Mr, Lawson, It is very small.

Senator MarTiN. Mr. Chairman, you know the same principle
that the witness is talking about np]plws to many things. It applies
to pig iron, and certain things in the lumber industry, and denmon-
strates the difliculty of carrying the law into effect.

Mr. LawsoNn. Another trouble we would have would be this,
that if a mill was on a 50 percent Government contract and 50 percent
civilian goods, they would buy their cotton to go into that, and 't is
all mixed in the mill, and we would have no way of telling our cotton
that went into civilian goods, or that which went into the Army goods.
It would be almost. impossible to work the thing out.

Senator Hokv. In the purchase of cotton, you buy from theo
farmers?

Mr. Lawson. Yes.

Senator Hory. Then you sell to the mills?

Mr. Lawsox. That is right.

Senator Hory. Of course, I imagine you protect yourself by buying
futures against it until you nuake sales

Mr. Lawsox. Sometimes you have to sell them, too.

Senator Hoey. That is right; you have to sell the same way. And
you run along rogulnrly, not only during the cotton seasen, but all
around the year, buying and selling?

Mr. Lawsox. That is right.

- Senator Hoky. And as yeu suggest, the idea of undertaking to be
renegotiated, there would be no ﬁasis upon which you could tell how
much of your cotton went into Government contracts in the mills
and how much was used for private orders?

Mr. Lawson. That is right.
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Senator Hoey. Yet you would undertake to rencgotiate it over the
whole timo, all of the cotton you sold?

Mr. Lawson. Yes; that is right.

Senator ButLEr. Everything that you say with reference to mer-
chandising cotton would apply to the merchandising of other raw
products, like wheat and corn?

Mr. Lawson. Yes; it would.

Senator BurLer. They are also handled through future markets?

Mr. Lawson. It is exactly the same thing, excopt we have a great
many more classes of cotton grade and staple than they have classes
of wheat and corn.

Senator BurLer. There is more confusion with reference to the
various grades?

Mr. LawsoN. That is right.

Senator ButLer. There are still many grades of grain, too?

Mr. LawsoN. That is true. Of course, the classing of cotton is not
an exact science. It is an art, and some of the artists make mistakes
sometimes.

The Cuairman. All right, Mr. Lawson, you may proceed.

Mr. Lawsox. -This means that a small merchant selling 500 bales
_of cotton to textile mills having defense contracts may be subject to
renegotiation. Cotton merchants are not concerned that theyv will
earn any excess profits which will be recovered in the renegotiation
process, 'They are concerned with the expense and bother of having
to file additional reports, keep records, and have conferences witﬁ
another governmental agency going over the records of all their busi-
ness, in order to obtain clearance from an indeterminate liability. In
the merchandizing of cotton every cost is significant, and must ordi-
narily be passed back to the farmer or on to the mill,

With cotton markets closed and merchants incurring heavy losses
daily as a result of the price freeze, it scems a little peculiar to be
worried about this subject. If it is permitted to operate the cotton
merchant business is so highly competitive and market prices in ordi-
nary times are 8o well-known, that no mill will pay any price above the
market for cotton. Mill buynrs are experts in cotton and in negotiat-
ing for it. While wo believe any board would finally reach the con-
clusion that it should oxempt raw cotton subcontracts, yet we saw them
hesitate to take that responsibility previously. To save the expenso
and bother of & meaningless procedure for both the shippers and the
Government, we ask that this amendment be adopted.

The CuairMaN. Are there any questions?

Sonator ButLEr. The amendment that you suggest is an adaptation
of what was in the old bill?

Mr. Lawson. Yes, sir; or the new bill with the exception or elimina-
tion of the clause, “but only if such contract or subcontract is with the
producer of such agricultural commodity.”

The CrairMan. That would accomplish the same thing?

Mr. LawsoN. Yes, sir.

The CrarmaN. In other words, you do not begin renegotiation
until the raw product is ready for an mdustrial use; tﬁat is, it is gotten
ready to be processed into an industrial commodity or use?

Mr. Lawsox. Yes, sir. Under this bill, a gin company could be
renegotiated. - . .
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The Cramsan. You wonld not have to gin but 500 bales a year
before you would be renegotinted.  About 400 bales would be suflicient
to be renegotiated, counting the seeds and all?

Mr. Lawson. Yes, sir.

The Cuameman. You would be subject to all sorts of trouble. 1
apprehend that the board would probably say that, “We will re-
negotiate the subcontractors, because they are only technically sub-
contractors. They simnly are the suppliers from which the cotton
mill, the spinner, g: .o ... raw material,” just as in the case of pig iron
and as in the case of meats and in the case of various other farm prod-
ucts, peanuts, and any other shortening, soybeans, all of it—they are
faced here with this same situation. We tried to correet that in the
law as we finally wrote it. It looked like it worked very well. I never
heard of any great excess profits being made by any of you cotton mer-
chants and shippers.

Mr. Lawson. No, sir.

Senator BurrLer. I think it is very well known that the people in
the cotton business are not going to be fooled very much Ly price.
The same is true in the price of grain or any other farm commodity.

Mr. Lawsox. That is true.

The CratrMaN. The price is absolutely fixed. They are quoted
hourly into all of the markets, or on the quarter-hour, are they not?

Mr. Lawson. Yes.

Senator ButLer. Anybody buying for the Government paying too
much, why, I think the fault lies there. We had better get some new
procurement officers, ratner than renegotiating all of the contracts
already made.

Mr. Lawson. The Government has nothing to do with the cotton.
The mills buy the cotton, themsclves.

The Cuarrman. All right, Mr. Lawson. We thank you very much
for your appearance. :

Mr. Lawson. Thank you, sir.

The Caamrman. We will next hear from Mr. Charles G. Caffrey,
representing the American Cotton Manufacturers Institute, Ine.,
Charlotte, N. C.  Will you please identify yourself for the record?

STATEMENT OF CHARLES G. CAFFREY, AMERICAN COTTON MANU.
FACTURERS INSTITUTE, iNC., WASHIRGTON, D. C.

Mr. CarrrEY. My name is Chatles G. Caffrey. 1 am appearing
today as the Washington representative of the American Cotton
Manufacturers Institute, Inc., Charlotte, N. C., which is the central
trade association for the entire cotton manufacturing industry and
serves as its spokesman in matters of gencral and national interest.
The industry is one of the country’s largest, providing direct employ-
ment to more than 500,000 peovle and having a production output
now valued in the primary market at more than $7,000,000,000 per
year. Its scope of operations extends over many States in all sections
of the Union, and it is especially important throughout the area
extending from Maine to Texas,

The industry units are numerous, being about 1,000 in number.
The size of each unit is small, the largest owning less than 4 percent
of the industry’s spindleage. It is, and for a %(mg time has been,

78055—51——8



62 RENEGOTIATION OF CONTRACTS

distinctive as the most competitive and individualistic of the country's
major manufacturing industries, and for that reason represents to the
maximum degree the spirit of free business enterprise. The member
mills of the American Cotton Manufacturers Institute, Inc., are
distributed throughout the industry’s entire area and operate approxi-
mately 85 percent of the industry’s total spindles.

There are three problems in reference to the Renegotiation Act of
1951 that we want to particularly point your attention. to:

It would appear that there are three problems as to which definite
consideration should be given before final action is taken by the
Senate in passing on the new rencgotiation law H. R. 1724.

These deal with the (a) effective date of the law, (b) profits from a
long inventory position in agricultural commodities, and (¢) treatment.
gf s(l‘mxdard commercial articles as to which ceiling prices have been

xed.

Effective date: Section 102 (a) of the act as passed by the House
requires rencgotiation as to all amounts received or acerued by a
contractor or subcontractor on or after the first day of January 1951,
Thus, if a man took a contract in 1950, or even in 1949, and for reasons
entirely beyond his control payment was not received uitil after
January 1, 1951, he would be subjected to renegotiation procedures
even though that was not in contcm‘p]ution when the sale was made.
Retroactive legislation usually is unfair and is particuiarly so in the
present instance, 1t is urged that the fair approach is to limit the
application to earnings which have resulted from performance of a
contract beginning immediately after the effective date of the act and
ending on t"le day the act is terminated. The first Renegotiation Act
of 1942 was applied only to results from performance after April 28,
1942, the date the law was approved. In the present House bi\l there
is & provision which recognizes this principle, namely, section 2 (a),
whicﬂ states that the act should not be applicable “to receipts or
accruals atrributable to performance under contracts or subcontracts
after termination date.”

We, therefore, suggest that section 2 (a) shall be redrafted striking
out in two places the word “received” and in line 10 change the phraso
“on or after the 1st day of January 1951 to “on or after the date of
final approval of this act.” :

The next problem that we ask you to give consideration to is the
treatment of profits from a long inventory position in agricultural
commoditics which more or less coincides with the testimony given
by the gentleman that testified before me.

A processor could scll an agricultural commodity owned by him
(cotton, corn, wheat, cte.) for civilian uses at current market prices
and buy back that commodity and treat the cost for renegotiation
purposes as tho repurchase price. .

he Renegotiation Act of 1943 recognized the equity of permitting
the producer who had a long position 1 an agricultural product to be
in the same position as to costing the product as if he had sold his long
position and repurchased. A copy of section 403 (i) (3) of tho Rene-
gotiation Act of 1943 is attached to this memorandum.

Wo urge that a provision similar to that should be inserted in the
current renegotiation law. )

The CHairmaN. That simply mcans that the fair market price of
the raw material, as of the ({’Mo the contract is entered into, should
be used; that is all there is to it?

'

]
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Mr. Carrriy. That is right.

The CnairmMaN. And you are using cotton and wheat and other
things, and you might very well include tobacco, because frequently
tobacco is carried, gonomlly, for 3 years?

Mr. CarFrEY. Yes, sir.

The Cuairman. And sometimes for a longer period of time, some-
times for several years?

Mr. Carrrey. Yes. We are merely asking that the costing of a
Government contract be on the current-price tasis.

The Cuairman. We struggled with that principle in conference,
and this bill was finally put in shape; that did seem just and fair, that
seemed to be equitable and just and fair, and terminated sometime
within the foreseeable future the vast and complicated rencgotiations
that could be carried on in this country.

All right, you may proceed.

Mr, Carrrey. Treatment of standard commercial articles: The act
of 1051 makes no reference to standard commercial articles which in
the Renegotiation Act of 1943 were defined to be those which were
identical with an article manufactured and sold and in general civilian,
industrial, or commerceial use prior to Junuary 1, 1940, identical with
articles sold as a competitive product by more than one manufacturer
as to which a maximum price had been established by the Price Con-
trol Act of 1942 or which was sold at a price not in excess of the January
1, 1041, selling price.

It seems reasonable to exclude from renegotiation an article which
meets the above definition, particularly if it is sold to the govern-
mental agency under competitive bidding.

I. R. 1724 in section 106 (¢) authorizes the Renegotiation Board
in its diseretion to exempt certain types of contracts including those
under which the profits can be determined with reasonable certainty
when the contract priee is established, such as certain classes of agree-
ments for personal services or for the purchase of real property,
perishable goods, or commodities the minimum price for the sale of
which has been fixed by a publie regulatory body. We believe that
the act should provide for mandatory exemptions with respeet to
standard commereial articles sold as a result of competitive bids as
to which ceiling prices have been established by the Economic Stabili-
zation Agency.

It is, therefore, suggested that section 106 (a) shall be so amended
that the act will not apply to—
any contract for a standard commercial article as defined in the Renegotiation
Act of 1943 sold as a result of competitive bids or sold under negotiated contracts
whose prices are based upon recently submitted competitive bids and subcon-
tracts related to such contracts, provided the contract price or prices is in con-
formity with a price regulation or order of the Economic Stabilization Agency
fixing cciling prices.

Senator Byrp. What you want to do is to go back to the last act?

Mr. CarrFrey. Yes, sir. That is what we have in mind, Senator
Byrd. In other words, if there is a fixed price by the Government,
wfny rencgotiate that price?

Mr. Byrp. Put it on a competitive-bid basis?

Mr. CarrFreY. On a competitive-bid basis.

The Cuairman. If the article is a standard one.

Mr. CarrFrEY. Like sheets, pillowslips, clothing of all types, would
come within that category. s
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' We believe there is more justification for the suggested amendment

than thiere is for including in the bill the provisions authorizing
exemption of contracts for the purchase of commodities, the minimum
price of which has been fixed by a public body. 1If the prico charged
to the Government for an article is at or below the legally fixed ceilin
price and the contract has been let after competitive bidding, it would
appear that all interests of the public have been adequately protected
and that there is no need to subject the successful bidders to all of
the expense, trouble and uncertainty of renegotiation procedures.

I have here gn amendment which we suggest, which is section
403 (i) (3) in the Renegotiation Act of 1943, and which we hope will
be given consideration and made a part of the present bill, which will
exempt the raw commodities.

(The amendment referred to follows:)

8xcrion 403 (1) (3) 1N THE RENEQOTIATION AcT OF 1943 DEALING Witk TREAT
MENT OF A ProcEssors Lona PosITION IN AN AGRICULTURAL Propuct

(3) In the case of a contractor or subcontractor who produces or acquires the °

product of a mine, oil or gas well, or other mineral-or natural deposit, or timber,
and processes, refines, or treats such a product to and beyond the first form or
state suitable for industrial use, or who produces or acquires an agricultural product
ond , refines, or Yreals such a product to and beyond the first form or slate
" w‘wll i 58 customarily sold or in wAich it Aas an established market, tho Board
shall prescribe such regulations as may be necessary to give such contractor or
subcontractor a coat allowance substantially equivalent to the amount which
would have been realized by such contractor or subcontractor if he had sold such
&l?‘duct at such first form or state. Notwithstanding any other provisions of
seotion there shall Le excluded from consideration in determining whether
or not a contractor or subcontractor has received or accrucd oxcossive profits
that portion of the profits, derived from contracts with the Departments and
subcontracts, attributable to the increment in value of the excess inventory.
For the purposes of this paragraph the termn “excees inventory” means inventory
of products, hereinbefore described in this paragraph, acquired by the contractor
or subocontractor in the form or at the state in which contracts for such products
on hand or on contract would be exempted from this section by subsection (i) (1)
(B) or (C), wkich is in oxcess of the inventory reasonably nccessary to fulfill
existing oontracts or orders. That portion of the profits, derived from contracts
with the Departmonts and subcontracts, attributable to the increment in value
of the excess inventory, and the method of excluding such portion of profits from
ideratt etermining whether or not the contractor or subcontractor has
received or accrued excessive profits, shall be detormined in accordance with
regulations prescribed by the Board. In the case of a renegotiation with respeet
to a fiscal year ending prior to July 1, 1943, the portjon of the profits, derived
from contracts with the Departments and subcontracts, attributablo to the incre-
ment in value of the excees inventory shall (to the extent such portion does not
exoeed the excessive profits determined) be credited or refunded to the contract:

or subcontractor, and in case the determination of excessive profits was made prior -

to the date of the enactment of the Revenue Act of 1943, such credit or refund
shall be made notwithstanding such determinatior is embodied in an agreement
with the contractor or subcontractor, but in eithe: case such credit or refund shall
be mads only if the contractor or subcontractor, within ninety days after the date
of the enactmant of the Revenue Aot of 194.’3, files a claim therefor with the
Becretary concerned. . .

The CrAIRMAN. Are there any questions?

Senator Burrr. I notice that you are the second man who has
appeared on the subject ok cotton. I do not see anyone appearing for
corn or wheat, but I presume that the same arguments that you ad-
vance for commodities made from cotton would apply to articles made
from other raw crogls? g .

- Mr. Carrrey, That is right. . I think you are absolutely correct in
that interpretation of it.

~.
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The CuairMaN. And your suggested amendment here, of course,
would cover all? *

Mr. Carrrey. That is right.

The Cuairman, That is, all raw products?

Mr. Ca¥rrey. They would.

The CuaIRMAN. Are there any further questions?

Senator CoNNALLY. Are you a pnoﬁe(ﬂ man or a lawyer?

Mr. Carrrey. I am a lawyer.

Senator ButLer. Arethey not practical? -

Senator ConnaLry. Practical enough to get employment out of
those in the business. A oo

Mr. Carrrey. Thank you very much. ¢ @

The CramrmaN. Thank you for your appearance. Y4

We will next hear from Mr. Richard B.'Barker} Southern Bul%d’mg,
Washington, D. C. ¢ t . [N 4

4 t

S oo kS

STATEMENT OF RIGHARD B, -BARKER,"SQUTHERN BUILDING,
{ msmﬁrog{ D. gy “esen £
L N A PNV 4

Mr. Barger. My name is Richiacd 'B.‘"Baﬁ&. Iama Washinéon
lawyer, in the Southerh- Building, Wadbinigten," D+ G .. 1 represent
some 12 of 15 cotton'textile manufact rg/in, the Staies of Nerth
Carolina, Sodth Caroliny; Georgia)and Alabuma, &

1 want to éndorse thd sta®ment jitst given by My Caffrey ‘very
thomu;ihl : on behalf of niy elients, lgﬁ%‘vor, I Wwapt to spealy more
particularly to the second point mage by hitg, namély, the tréhtment
of Froﬁts from a Yang inventory pesition in dgricultural comarhodities.

had the pleasttre, Senator, o 1&?\:}1‘!‘:1!\;?i with you whe the 1943
act was up, working ‘e the inventory profit position that took place
in that act, and thereafter I had occasion to work gaf'some 15 or 20
cases involving the use in Yeuegotiation proceedittis of the formula.

I must eay that it was the only wayw which justice and equity
could have been done in renegotiation proceedings.

When 1 used cotton, I applied it equally to corn, wheat, and I
know it applies to my specialty, to tobecco.

Some cotton textile manufacturers buy their entire crop, their
entiro year's needs of cotton, in the fall. I have one client who has
borrowed as high as $5,000,000 to buy up the entire year’s supply
needed for manufacturing purposes,

The CrairmaN. The smaller mills, particularly, do that?

* Mr. Barger. That is right, because they are afraid they cannot
got the grade and staplo.

The CuarMaN. Later on in the season—they buy as soon as the
cotton gots to the market?

Mr. BArgER. Yes.

Cotton, as we know, because of the short crog year this year, has
gone from 30 cents to 45 cents a pound. A Governmnt contract
comes along. The price is based upon 45-cent cotton. And this
manufacturer who bought his cotton at 30 cents, when it comes to
renegotiation proceedings, and until the 1943 act was passed, this is
exactly what happened ; I was in on the proceedings.

He was immediately renegotiated out of his 15-cent profit, whereas,
if you had turned around on the day ho took the Government contract
and sold that cotton to an outsider and bought new cotton to fulill
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the Govornment contract at 45 conts, then his cost, in determining
his profits subject to rencgotintion, was based upon 43-cent cotton.

That just scems an inhuman penalty, because, if he had sold it at
a profit, that would not have been subject to renegotiation. I he
wantad o be patriotic and uso that good grade and staple of cotton,
which he lmug\n. the entive 15 conts was taken away from him.

I can seo no justitication whatsoover for this present act not inelud-
ing a provision similar to the one that Senator George put into the
1043 act relating to the inventory profits on all these agricultural
comumodities,

Furthermore, you will work diserimination in this situation as
botween a contractor who is on a lust-in and tirst-out basis, of valuing
his inventories on a contractor who is on a first-in and first-out basis,
Tho continctor who is on the last-in and first-out basis will secure
preferontial treatment in renegotintion over a fiest-in and first-out
contractor,

It is highly important, if you are going to renegotiate theso standard
commercinl nrliv\os whicl are highly compotitive -1 hope you do not,
but if you are, you put these contractors on an equality-ol-trentment,
basis in determining costa,

1 do want to make one suggestion to you as to the form of the
legislation,  Tho legislation in the 1943 act was rather complicated
in its administration. It nood not have heon, but as the Prico Adjust-
mont Board worked it out, they made it exceedingly complicated.
I know what you had in mind, Sonator Goeorge, I know what Mr.
Stam had in mind in drafting the committee roport, but they por-
veorted it considerably whon it camo to the administeation of it.

And 80, in addition to considering that actual legislation which was

ut in the 1943 act, 1 make this suggestion to you, as possibly simpler
egislation to accomplish the same purposo.

Aftor the first sentence in section 103 () of the bill, the following
languiago could well be inserted:

In dotermining costs alloeablo to such contracta in connection with raw materinis
of tho type doseribed in gection 108 () (2) of the act, used in making goods for
auch contracts, the fair market prive for such raw materinls as of the date the
vontraot is ontored into shall be used.

You sce, 108 (a) (2) deals with agricultural commodities, wheat,
corn, tobacco, and this would implement. that section in making the
cost current, at the time tho contract is taken, be the cost factor in
detormining the profits from that contract subject to renegotintion,

I thank you, gontlemen,

Senator Burner, 1f an individual who had o Government contract
and mado a long profit becauso of an inventory, & cheap inventory that
ho had on hand, if ho was not renegotiated, oven Rd-would yield up most
of that profit in his excuoss profits tax, would he not?

My, Bauken. That is right, siv; that is the typo of normal excess
profits which should bo subject to an excess profits tax.  Wo aro not
trying to deny that fuot; but the minute you have one cont of excess
profits, the Government takes 100 pereent of it, By the little, simplo
expedient of selling that to an outsider, rather than using it in Govern-
ment goods, he could have his profit, subject to oxeess profits tax, and
buy new cotton or now grain and use the cost current at tho timo ho
takes tho contract. It is simplo pquity, so far as 1 can seo, and 1 do
not seo that there is any justification K)r not following the principles
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that wo used in the 1043 act, and which 1 know from expericnce in
handling renegotintion procecdings was the only way to establish
equality of treatment between vavious contractors,

The Cuamman, Thank you,

Me, Barken, Thank you.

The Cuamman. We will now hear from NMr, Wesley F, Disney,
representing the Western OQil and Gas Associntion,

Will you please come forward and identify yourself for the record?

STATEMENT OF WESLEY E. DISNEY, INDEPENDENT NATURAL
GAS ASSOCTATION OF AMERICA, WASHINGTON, D. C.

Mr, Digney, T am Wesley I, Disney, 501 World Conter Building,
Washington, 1), . 1 appear on behalf of the Indpependent Natural
Gas Associntion of Amerien, n trade associntion composed of pro-
ducers of natural pas, royalty owners of natural gas interests, dis-
tributors of natural gas, and interstate and intrastate natural gas
pipeline companies, as well as the Western Oil and Gas Association,
chiefly composed of producers in the Western States,

Wao bolieve that the World War 1L law is equitable and workable, so
far an the points 1 am about to make heve,

Senator ConNatLy, You mean, the law in 19432

Mre. Dianey. Yes, 1 oeefor specifieally to seetion 403 (i) (1) (B),
which provides for the exemption of -
any conteact or subeontraet for the production of a ning, oft or gas well, or other
minersl or natural depoist, or timber, which has nol heen processod, vefined or
treated huyond the first form or atato suitable for industrisd use,

As you ave aware, the soction also exetupta other raw matervials such
as agricultural commaditios and domestic animals,

Acting under the subseetion of the present law which 1 have quoted,
the Renegotintion Board duving the last war exempted some 70 or
S0 minonh }n‘mlnvls. including natural gas, as well as such materials
as m\plml(, oldspm‘. manganese, oil, tale, and others, The expansion
of this list of mning products indicates that it was done in keeping
with the spirit of (ho statute, ax well as on account of the admin-
istrative difficulties beeause, obviously, the determination of cost in
this large list of raw nmaterinls would appear to have been an almost
insuoorablo administrative job,

¥y helieve that the Government, as well as the conteacting parties,
would be well served by rotaining this raw material exemption un-
changed as in the proposed law, W= have heard of no elnim of ox-
cossive profits on natural gas or other mineral produets in World War
I, There is no sound reason for the climination of the exemption
or for tha vestriction of the axemption, but theve are sound, practical
reasons for its retention,

The possible instances where rencgotintion could bo applied to
natural gas are relatively fow and unimportant.  Somo of these could
b the so-called direet sales, that arve not under tho jurisdiction of the
Foderal Powor Commission,  ‘To illustrate it graphieally, a pipeline
from Texns to Detrvoit that serves a factory, say, in Missouri, thoeir
servico of that factory is not under the jurisdiction of the Federal
Power Commission, but the gate rate of Detroit is under their ju-

risdiotion,
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Another instance could arise where fractions, such as butane, and
so forth, are extracted from the natural gas for the manufacture of
gasoline which, having passed the first stage of processing, would
naturally be the subject of renegotiation,

Another instance might possibly arise where oil is produced with
the gas and similarly refined for use in the war effort.

Nearly every foot of natural gas sold in the trade is now under regu-
lation by State and Federal authorities. The Federal Power Con:-
mission 1s now claiming the right to regulate the price for which pipe-
line companies may purchase gas in the field—although this is
currently disputed—and has sinco the passage of the Natural Gas Act,
had the power to regulate and has regulated the city gas rate of the
interstate pipeline. It restricts these earnings to 6 percent, so we
alroady have price ¢ontrol of interstate natural gas.  The distributors
of natural gas in the cities are regulated by the State regulatory com-
missions and their rates fixed by that authority, so it is seen that for
all practical purposes the price of gas is determined by regulatory
puthorities.

We understand the goal of any renegotiation law is to prevent excess

rofits accruing from the manufacture of essential war materials.  As

have stated, natural gas is primarily a household commuodity, al-
though large quantities have Loon and can be used to supply war
material manufacturing plants.  Direet sales of gas of this character
aro generally uniformly lower than the gate rates fixed by regulatory
authoritics, for the reason that these sales enable the pipeline ¢com-

anies to maintain their load factor in the months when houschold

emands are not so great. So, taking into consideration the practical
realities, we fail to sco any good purpose to be served in refusing the
oxemption of natural gas, regulated as it is by State and Fedoral
authorities,

In vipw of the complexity of the natural gas business with its lease-
holds, pipelines, and other cost facilities, the determination of cost by
tho Renegotiation Board would indeed be a staggering administrative
task, amounting in practical effect to at least some deterrent to produc-
tlon. A conclusion of the then Under Socretary of War, Robert C.
Pattorson, before the subcommittce of tho Committee on Financo,
made on September 29--30, 1942, seems to be important hore. e gavo
this subject such close attention that we know of no better authorit
to quote on the practical operation of the reneogiation law. Heo said:

Moreover with the field thus limited, a more effective job can be done with
respect to the contracts and subcontracts covered.

n tho other haund, if purchascs of standard products and raw materials are in-
cluded as subcontracts, the problem of administering the statute becomes much
more difficult. The number of contracts and contractors might be so iarge as to
make it impossible to roncogiate with all of them, For these reasons the War
De artmen{ feels that it is probably wiser to define the term ‘“‘subcontracts” to
exclude purchases of raw materials and standard commercial products,

. We do not find anything in the history of the Ronegotintion Act
indicating that the Secrotary of War changed his opinion with rofer-
ence to the exemption of raw materials, but we do find that a year
later he spoke with approval of this exemption. In his testimony
before this committee on September 20, 1943, he said:

With respeot to the restriotion of ita field of operation in the meanwhile, much
has already been done, and from time, to time certain additional measures may
be appropriate. 'To summarize the present situation, there have beon exempted
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from renegotiation under the express terms of the statute, (D contractors having
renegotiable sales ageregating less than 100,000 within a tiseal year; (2) contracts
with other departments, with the States, and with foreign governments or agenecies
thereof;and (3) contracts for products of mines, oil and gas wells, and other natural
depositz, and timber, not processed, refined or treated beyond the first form or
atate suitable for industrial use,

In other words, we have exercised our diseretion in a large number of eases,
We are not anxious for work.  We have plenty of work to do right within the
main scope of the renegotiation law and we do not relish expaading the field,
Wherever there are other guides, prices are taken eare of, say, by public regulatory
hmtl;m like public-utility commissions and we are quite content to leave that field
to them.

It is believed that these interpretations and policies coineide with the intent of
Congress, but it should be noted that they operate to reduce and limit rather
than to expand the limits within which renegotiation is presently operating.

And, parenthetically, it appeared to me from the testimony of Mr,
Roberts the other day, that it is the express purpose to expand the
scope of the Renegotiation Act rather than to leave as it is under the
present law.

Continuing Mr. Patterson’s discussion:

‘The most cursory review of the foregoing statutory and administrative exemp-
tions clearly a basie and continuing purpose to apply the renegotiation statute
only to those activities direetly connected with the war effort and the climination
of excessive profits and excessive prices therefrom.

There is no practical way to segregate erude oil in a refinery so that
it can be said that the product shipped under Government contract,
came from a particular ownership of crude oil because the purchases of
crude for refinery uses usually come from a great number of sellers.
How would you distinguish betweon itttegrated refineries (who produce
all or a part of the crude they require) and those nonintegrated refin-
eries who purchase all their erude-oil requirements?  What provision
would be made for the intecests of the royalty owner? These and a
myriad of other questions that could be propounded indicate that the
proponents of the additional language contained in the House bill,
namely, the renegotiation authorities, seem to seek to move into that

hase of the oil and gas business which has puzzled that business itself
})or many years and take on a cost-accounting problem that would
harass them for & long period of time, to say nothing of the effect
produzed upon these businesses themselves.

We believe that the exclusion of the language we object to would not
expedite any war or defense effort, but would present such compliented
administrative tasks that the end would not justify the means; that
the war and defenso effort. would not be aided but impeded to some
extent at least by adopting this new and wntried language in the
Renegotiation Act. We believe that sinee the Renegotintion Act as it
now stands, so far as these exempted raw materials are concerned,
operating as it did in World War 11, could well be retained in the
present law. We know of no inordinate profits being made by the
oil and gas business in tho last World War by reason of the fact that
the present law does not contain any of the new suggestions made in
tho {Iouso bill,

We are very earnest about this, and it scems to me that a vast
horde of new employees would have to be engaged in the rencgotiation
work unless the exemption be left about as 1t was in the last act.

The CramrMaN. Were you in the conference, Mr. Disney?

Mr. Disney. Yes, sir; I was.
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Tho CuaimmaN. My recollection is that you were.

Mr. Disney. Yes, sir.

The Cuairman. Thank you very much.

Are thero any questions of Mr, Disney?

Mr, Disney. Thank you,

The CuairMaN, We will next hear from Mr, Ellsworth C. Alvord,
of the United States Chamber of Commerce.  Will you please como
forward and identify yourself for the record?

STATEMENT OF ELLSWORTH C. ALVORD, CHAIRMAN, COMMITTEE
-~  ON FEDERAL FINANCE, CHAMBER OF COMMERCE OF THE
UNITED STATES, WASHINGTON, D. C.

Mr. Arvorp. My name is Ellsworth C. Alvord. T appear as chair-
man of the committee on Federal finance of the Unim{ States Cham-
ber of Comrierce.

Although 1 have an outline of my statement, 1 have not been able
to prepare a written statement. I trust. the outline will help you some-
what i following my oral remarks. 1 ask that the outline be included
in the record.

The Cnamman, It will be inserted in the record.

('The outline referred to follows:)

OuTIINE OF RECOMMENDATIONS
GENERAL

(1) Mr. Maurico Karker, then Chairman of the War Department Prico Adjust-
nt)cnt‘lioard, in the hearings in 1943 before the Committee on Ways and Means,
stated:

“In my judgment * * * jt [the renegotiation law] is a dangerous and
un-American statute * * ¥»

It was then and is now,

(2) The grant of power to renegutiate realized profits is tho delegation of the
power to tax. That power should be delegated sparingly and cautiously and
surrounded with safeguerds.

(8) Price controls, priorities, allocations, and existing and probabloe tax burdens
should be considered in determining the necessity for renegotiation and defining
the extent of its application,

" (4) Nondefense contracts with the Government are as sacred as privato con-
tracts and should be so considered.

SPECIFIC RECOMMENDATIONS

. 1) 'fhe Renegotiation Act of 1948 should be the starting point of the new
egislation.
2) Renegotiation should be restrivted to defense contracts and subcontracts.
‘{3 Renegotiation should be after taxes,

be reenacted.
(8) The discretionary exemptions of the 1948 act (and of the prior acts) should
be reenacted.
(8) Averaging devicos should be adopted, such as the carry-forward and carry-
back of losses,
(7) Renegotiation on a consolidated basis should be compulsory if requested
by the contractor,
(8) The efficient and low-cost Pmducor should receive higher awards,
9) ANl costs normal to usual business operations, such as advertising and
ing expenso, should be allocable to rencgotiable gales.
( 0% As in the case of asserted doficiencios in tax, the contractor should be
permitted a review by the Tax Court, before payment, or to bring suit for refund
after payment. .

The mandatory exemptions of the 1948 act (and of the prior acts) should

f
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(11) Deecisions of the Tax Court should be subject to review, in the same
manner as its deeisions in tax cases,
(12) Renegotintion should be administered by serviee hoards.
(13) The board should be required to make specitic detailed findings of fact.
(19 The Administrative Procedure Act should be applicable.
Reconversion coxts should be alloeated to renegotinble sales.
(16) The costs to the country in manpower and money should be contrasted

with the consequences of renegotiation,
(17 A procedure should be established for the settlement of existing cases

now pending before the Tax Court, N

Mre. Avvonrn. Our views are based upon the assumption, gentlemen,
that renegotintion will be continued in foree, accordingly it is not
necessary for me to express my views or the views of our committee
as they wero back in 1942 and 1943, and continued on through, with
respect to the principles of renegotintion.

1 point out to you that renegotintion is n very dangerous, undemo-
cratie, and un-American procedure.  In my outline I quote from Mr,
Karker, who was the first chairman of the War Contract Prico Adjust-
ment Board, in his testimony before the House Committee on Ways
and Means.  They coincided with my views at that time and they
~oineide with my views at the present time.

1 point this out principally so that you can take that very important
factor into consideration in determining the extent of the application
«f renegotiation at this time.  Renegotiation, as it was admmistered
durin ')‘Vm'l(l War 11, and as it presently is administered, is nothing
but the exercise of the power to tax. It is not the renegotiation o

rices, of contract prices, we frequently hear about.  As o matter of
act, you will find that there is dropped from this proposed bill the
provisions of the World War I Act relating to the redetermination of
prices. Iowever, a prico redetermination provision is inserted, I
think, in most contracts and probably will be effective even though it
is not repeated in the statute.

Senator Burnkr. You speak of it as the power to tax. Would it
not be more exact to say that it is the power to limit profits?

Mr. Auvorop. 1 suppose that either statement could bo made. It
depends on how the act is administered. It is a power to tax; whether
or not it limits profits depends upon its admimstration. The act is
capable of highly diseriminatory administration. It is capable of
highly improper administration. Those of the wrong race or creed
or political faith can be ruined. Those of the appropriate social strata
can be favored.

The effect of the act will depend npon the personnel administering
it. If personnel similar to the personnel carly in World War II are
assembled, I would have no fear of improper profit limitations or of
improper taxation. Nevertheless it is a tremendous power to give any
man or group of mon, and that power should be surrounded with all
possible safeguards, and should not be delegated beyond the field
that must be covered to obtain the objectives which the Congress
and all of us seek to attain.

We have, as you gentlemen know, now in force price controls,
priorities, allocations.

We have a tax system which is unprecedented in the history of the
United States. And I understand that there are to be unprecedented
increases in tho existing unprecedented tax system, : .
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That brings me to one of my first recommendations. Over-all
renegotiation of profits should be directed toward and limited to
profits after taxes. For example, I presume that we all are perfeetly
willing to admit that at least 50 percent of the profits of every indus-
trial enterprise in the country will be taken through our present tax
system.

If we take 50 percent of the profits, the job of determining the exces-
siveness of the balance is a comparatively simple job, in my opinion.

If wo rencgotiate before taxes, as was done in World War 11, in my
opinion, I would say that the personnel involved, the personnel on the
part of the Government and the personnel on the part of the con-
tractor, would be increased 10, 15, 20, to 25 times.

If renegotiation is limited to profits after taxes—and it does not
have to be any more than estimated profits after estimated taxes—
most of the task of rencgotiation will have been performed before the
renegotiators begin their work.

In line with Senator Martin’s comment the day before yesterday,
when Chairman Roberts was testifying, the manpower requirements
of the country, quite apart from the money costs, should be a very
important consideration in determining renegotiation policies—man-

ower on the part of the Government and manpower on the part of
industry.

Bear in mind that the renegotiation job is not a job for clerks;
either clorks in Government, or clerks in industry. It is a job which
requires the capabilities involved in finance, costs, and pricing. It is
a job which requires engineers skilled in production. It is a tremen-
dous job.

The result is that almost every coneern, in its renegotiation pro-
ceedings, requires top exccutives, either to conduct or to closely
supervise those proceedings.

he same type man is required in the Government.

The capabilities and the abilities of these men can be used much
more advantageously in the work to which they arc accustomed than
in renegotiation. If you will rencgotiate after the taxes, you will find
that you will free, I would suppose, 75 to 80 percent of these men in
industry and in Government, Their abilities can then be devoted to
that to which they should be devoted.

Chairman Roberts was going to explain, the day before yesterday
in his testimony, why he was opposcd to renegotiation after taxes.

. Unfortunately, he did not have an opportunity to give that explana-
tion. I have studied his testimony as carefully as I could. {n my
opinion, his testimony merely reinforces the policy which I am now
suggesting to you. Renegotiation skould be directed to profits after
taxes.

I wae a little suspicious, when I saw a copy of the House bill. It

makes virtually no mention of the Rencgotiation Act of 1948. Tt is
based primarily, with some very unfortunate omissions which I will

discuss later, upon the Renegotiation Act of 1943,

‘Most of you gentlemen were hero in 1942 and 1943 and 1944 and
1945. You will remeniber the difficulties with which you were con-
fronted in tho enactment, I should say, perhaps, in the improvement.
of the first Rencgotiation Act which, as you gontlemen know, was
adopted as & rider to an appropriation bill in 1941.  You will recall
the difficulties that your own subcommittee had in working it out.
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You finally came out with an act which was far from perfect, but
certainly better than the one you started with.

That act was improved considerably in 1948.  Now we are asked
to forget the improvements of 1948, and to go back and rework the
Renegotiation Act of 1943.

1 come now to my sccond point: One of the consequences of for-
getting about the Renegotiation Act of 1948 is that it is now proposed
to apply to the principles of renegotiation to nondefense contracts,
There is nothing in this bill which is designed tolimit its application
to defense contracts or to contracts entered into in our preparedness
program or to contracts which might be entered into if war should
be declared.

This covers the ordinary, simple, evervday contracts with tho
agencies that are specified in the bill. © You will note that the General
Services Administration is specified, the Commerce Department is
specitied, and all other agencies designated by the Renegotiation Board
—for of course they will exercise the power to designate which is
given to the President.  'The sale of ordinary pins and elips will be
subject. to renegotiation.

Gentlemen, it is a job that no board in the world can conceivably
undertake. I would not impose cither the duty or the opportunity
upon them. Their job will be big enough, if you limit them to defenso
contracts,  That is what the Renegotiation Act of 1948 does.  That
aet should properly be extended somewhat to include defense con-
tracts by other than the Defense Department and the Departmnents
specified in the Renegotiation Act of 1948—-the Atomic Energy Com-
mission, for example. However, renegotiation should not apply to
any contract other than a defense contract..

"Fhere are plenty of ways in which prices on these other, nondefense
contracts can be determined and controlled, if we need further controls
than we now have.  Theve are plenty of ways in which the profits on
the ordinary civilian purchases of the Government can be handled.
As a matter of fact, the present tax system does not leave enough
profits to make anybody Pm‘liculm‘ly interested from a profit point
of view, in any business—forgetting the 10 to 16 billion in additional
taxes that the President is today, 1 understand, recommending to the
Commiittee on Ways and Means. For my third point, I want to
discuss mandatory exemptions and discretionary exemptions.

I would wrge this committee to return to the Renegotiation Act of
1948, which adopts the same mandatory exemptions and the same
discretionary exemptions as the Rencgotiation Act of 1943, which
were worked out in considerable detail.

Chairman Roberts stated that it was the testimony before the
Senate Committeo on Investigation of Defense contracts which re-

uired the extension of renegotiation back beyond the exemptions of
the 1948 and 1943 acts. .

I have gone through those hearings, and the only testimony to that
effect that I can find—the hearings are rather large and I may have
missed some-—the only testimony which says that we should forgoet
our raw-material exemptions, and write new ones and forget our
standard-article, commercial-article exemptions, and write a new one
or forget about it entirely, is the testimony of the renegotiation board
and its officials, themselves.
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Why they want the power, I do not know. They should not have
it and I trust they will not have it.

It is true, of course, that Senator Brewster's subcommittee in Feb-
ruary 1948 recommended that all exemptions be removed. But
the Senate in the same year wisely rejected this recommendation,
So far as I know it has not been renewed. It should not be revived
in the absence of extensive hearings, which have not been held.

Senator ConNarLy. How radically did tho act of 1948 modify the
act of 1943?

Mr. Avvorb. It did not modify it at all, sir, from this point of view.
They adopted exactly the same exemptions as were in the 1943 act.
And, Senator, you may recall that in 1948 they were adopted by an
amendment on the floor of the Senate. The bill as reported by tho
Committee on Appropriations, if I recall correetly, left out the man-
datory and the discretionary exemptions. And they were adopted
on the floor of the Scnate and agreed to in conference. They are
identical, word for word, with the 1943 act.

There are two or three other provisions in the 1948 act which are
omitted in the preceding bill, which T will discuss o little later.

* Take tho matter of raw materials, whether it be cotton, corn, wheat,
minerals, oil, or gas. You will recall that that problem was an exceed-
ingly diflicult one to solve. This committee, itself, could not solve it,
after battling with it for several weeks. You appointed a sub-
committee.

Judge Patterson took the position that the raw-material definitions,
as they are now in the bill-—but which were not then in the bill, should
be adopted for three reasons. I think the reasous which he gave then
are all at least equally applicable now, if not more so.

His first reason was that it would be absolutely impossible adminis-
tratively to attempt to rencgotiate raw-material contracts of this type.
He was right.

There are no prices available with respect to most of these items at
the point fixed in the pending bill for the determination of a price.
They just do not exist, with but very few exceptions. The bill pur-
poses to adopt the concept of percentage depletion in the determination
of gross income from the property.

ou gentlemen realize fanwo I, and I do not have to stress this
point, that the provisions of the tax laws with rspect to the determi-
nation of gross income from the property are very arbitrarily and arti-
ficially fixed for tho very rason that there are no prices to_determine
gross income from the property  Percentage depletion is wisely based
upon gross income from the property, as distinguished from net in-
como The problem is to segregate income attributable to the oil
well or the mine, froin income attributable to processing-—such as
refining and selling. Gross income from the property is normally
dotermined by first determining the income that would be realized
if the oil or mwneral were sold at the point at which it first takes the
form of a commercial produet. From this point, we then work back
to the processes which are normally a part of mining. In working
back we subtract the costs (and normally an allocable share of the
rofits) involved in the various processes, beyond the mining process,
m«wircd to get the raw material into a commercially salable product..
¢ havo always had difliculty: in defining the processes which are to

be considered a part of the mining process.  The provision now in the

‘
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tax laws (see. 114 (b) (4) (B), defining gross income from the property)
was finally enacted, after a great dmi"of controversy and various other
legislative attempts, in the Revenue Act of 1943. It was again
amended as late as the Revenue Act of 1950. )

The Congress has encountered a great deal of difliculty in reaching
the point of the present laws,  T'he present laws are nct yet sound, but
much headway has been made. Were there a market price for the
produet at the end of the mining processes, there would be no difliculty.
But there is no market price for concentrates, for example—with the
))ossiblo exception of lead concentrates.  There just is no market price.
Fhe product isn’t sold. Consoquontly, the revenue laws make no
effort to reach a market price. The percentage-depletion provisions
of the present law have nothing to do with market prices.  Under the
yrovisions of the proposed bill the renegotiation board would be con-
}l‘OIIM‘d with the task of preseribing arbitrary and artificial rules for
determining & market price—and then of applying arbitrary and
artificial rules to renegotiate the profits. There is no system in the
world under which those prices can be determined and there is no ac-
counting system in foree or which can be devised for determining those
profits.

Judge Patterson then said, not only will it he administratively im-
possible to renegotiate subcontracts involving raw materials of this
type, but there is no necessity for it. The prices of those articles are
fixed almost invariably by market conditions.

You have your market for cotton.  You have your market for corn,
You have yvour market for wheat.  You have vour market for hogs,
“You have your market for oil. You have your market for gas, and
for all of your products of the mine. Those are established world
prices. There can be no gouging.

Incidentally, I would strongly recommend the adoption of the
inventory proposal which is omitted from the pending bill but which
was in the 1943 act.  Paper profits and unrealistic profits on inven-
tories, should not be involved. Costs are realistic. The real cost
of cotton used in a Government contract is the price of cotton on the
day the contract is entered into.

udge Patterson’s second point was that raw material prices are
not fixed arbitravily, Normally, when a person gets a Government
contract which involves, for example, copper, ho imnediately enters
into & contract fer the purchase of the copper. 1lle has to, He
cannot, gamble on the fluctuations of market prices. As a matter of
fact, he will probably get a commitment before he enters into the
contract, if he can.  There is no chance for gouging.

Third, raw material prices are all stabilized. Our stabilization
formula may have to be revised somewhat.  But there is no chance
for avtificial prices. Al raw material prices ave pretty well fixed now,
at feast hy pattern.

I might add, fourth, that in many, many of the Government
contracts, the raw material cost is so msignificant that it would not
be worth while bothering about it. 1t is normally from processing
and manufacturing and selling that profits are derived.

Judge Patterson was right in 1942 and in 1943.  You might recall
that your service departments recommended the repeal of the so-called
Case-MeKellar amendment which was adopted in 1942, "That was
the oceasion for this committee and the Committee on Ways and
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Means to begin working on some sort of a sensible renegotiation act.
Scnator Walsh was chairman of your subcommittee. He spent days
and days and days trying to work out something in cooperation with
the service departments,

The result was the Rencegotiation Act of 1943, which was amended
from time to time and which was reenacted with three or four im-
provements in 1948. I would urge you to retain it. The regulations
on raw materials, for example, were issued back in 1943. There was
a great deal of debate, of course.

. The metals and materials that are exempt are all specified in the
regulations. No one has ever criticized them. No one has ever
criticized the producer or the processer or the seller of those materials

¥ to the manufacturer. There just are no extortionate or windfall or

unreasonable profits in the picture.
. If the Renegotiation Board has the common sense which I trust it
will have, it wﬁl take the position that Judge Patterson took—do not,
for God’s sake, ask ‘us to go back and renegotiate undeterminable
unimportant profits on raw materials. I repeat. There is no ac-
. counting system in the world, gentlemen, which will permit the deter-
mination of profits on raw materials as required under the House bill.
There is no acecounting group in the world that can give you an
accounting system to do 1t. If the present officials are familiar with
business and business practices, they would say, just as Judge Patter-
son, said, ‘Do not give us the power. We cannot exercise it. It is
not necessary. We do not want it.”
~ Then as to the discretionary exemption, they will say that the
same thing is true of standard and commercial articles. It is im-
possible to trace back to find out where the standard article came
from, who manufactured it, how it happened to get into this particular
war contract.

Nobody criticizes the exemptions, the mandatory exemption of the
Renegotiation Act of 1943 or 1948, and nobody criticizes the dis-
cretionary exemptions.

That brings me to the same type of exemption with respect to
organizations. I would take the 1948 act and the 1943 act, and
reenact them from the point of view of exemptions either on raw
materials, discretionary exomptions on standard commercial articles,
or the exemption of the contractor, because he happens to be, for
example, a nontaxable institution. The same thing applies to a
contract for construction let after advertising.

I come now to my next point. One of the defects of the 1943 act
and the 1948 act was that they did not adequately provide for the
averaging of profits. You gentlemen will remember that even the
Vinson-Trammell Act, the act which attempted to specify a percent-
age limitation of profits of certain types, provided for averaging of
profits. The pending bill proposes to carry into permancnt law that
defect of the prior law. Ilt), is perfectly simple to provide averaging
devices, For example, we have two normal, very normal, unfor-
tunately normal, cases. .

In his first contract a contractor is as ilgnorant of it as perhaps the
Government procurement officers. And I endoise the statement that
was made here this morning. Government procurement officers are
able and reliable men. The first contract, by reason, perhaps, of
changes in his facilities, changes in his plant which he had not con-
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templated, changes in the production line which he had not con-
templated, increased costs which he had not anticipated, may very well
produce a loss. Two of you gentlemen in front of me had cases
exactly like that back in 1942. By the time the second contract was
entered into, which would produce profits in 1943, for example, they
bad gotten the bugs out of the prior contract and began to make some
profits. However, the 1942 losses were not considered in determining
whether the 1943 profits were excessive.  Gentlemen, you even do that
under the tax laws. You should do it, certainly, for renegotiation
purposcs.

The sccond type occurs almost as frequently. The third contract
the man enters into is another new contract, and he begins to produce
under that, and deliver in 1944. An entirely new product, new
materials. He suffers a 1944 loss. The 1943 act did not let that loss
be carried back. That loss should be considered and allowed.

Exactly the same situation now exists. You can provide simple
averaging devices. Rencgotiation after taxes will do the job.

People probably will tell you that although a carry-forward is

administratively possible, a carry-back is not.  Well, gentlemen, if we
are going to renegotiate—for example, let us take 1942,1943, and 1944,
again—if we are going to renegotiate 1944, we can do it whether there
is a loss or a profit. And the ff{onegotiation Board can say, “We were
wrong in requesting the refund from you in 1943 to the extent of
‘X’ dollars by reason of your 1944 loss. Therefore, we cancel that.”
It is perfectly simple to do it. There is no difficulty with it.
. Somewhat the same is the problem of affiliated groups. Rencgotia-
tion on a consolidated basis for consolidated companies having defense
coniracts should be mandatory upon request of the contractor., I
hope you will so provide.

Under the old law, we had some difliculty, but it finally worked out
pretty well. They started with the idea that they would consolidate
for the benefit of the Government, but not if it benefitted the con-
tractor. ‘T'hat policy was soon abandoned. So, gencrally speaking,
if the contractor requested consolidation, they would give it to him,
The provision ought to be in the law.

The pending bill says it will be done upon agreement with the
contractor. But the agreement of the Renegotiation Board is not at
all necessary. It should be done at the request of the contractor.

There is & provision in the 1948 act which was new. This was one
of the improvements of the 1943 act. The 1948 act said, in just so
many words, that where the renegotiated price was based upon
estimated costs, and an allowable profit based on those costs, then if
costs are reduced by the efficiency of the contractor, the contractor
will benefit. 1f you want to get the job efficiently done, write that
specific provision into the law. Make it mandatory. That will do
more to keep costs down, to encourage efliciency, than any other one
provision.

Let ussee if we cannot eliminate as much waste as possible.  Isuspect
your budget can be reduced very substantially if you get real efficiency
¥ your procurement program.

e also had a policy during World War 1J, under the regulations—
and there is no authority in the act for them—tkat selling expenses,
advertising costs, and so forth, would not be allocated to renegotiable
sales. It should be done. There is just as much selling expense
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involved in sales to the Government, relatively, as in sales to the
public. Advertising must continue unless the contractor is to lose his
place in the world. He should be entitled to an allocation based
on gross income. Take your civilian gross income and your defense
gross income, and allocate on that basis. If it is 50-50, half will be
allocated to the defense contract.

Now I come to the colleetion of the amount determined to be ex-
cessive. I know of no reason why we cannot adopt practically the
same procedure for the collection of deficiencies in income tax, to the
collection of amounts determined to be excessive, If the contractor
wishes not to pay, let him'petition the Tax Court, exactly as you do in
tax cases. There is no more involved.  Let him get & decision by the
Tax Court, and then pay.  If he chooses to pay, et him pay, and then
bring suit for the refund. That will give him a chance to bring his
suit back in the district court of his home State.  There is no reason
in the world why it should not be done.

And one more very important point. Under the Renegotiation
Act of 1948, an appeal is permitted from the decision of the "Tax Court
to the appropriate circuit court of appeals. That appeared for the
first time in the renegotiation statute in 1948. You gentlemen who
were on the conference committee back in 1943, will recall that you
thought you had provided for an appeal then. Unfortunately through
an error, the appeal provisions were not included. And for some
strange reason we could never get the administration officin < to agree
upon an appeal thereafter. So that none was adopted unt  tho 1948
act. Some provision for an appeal should be in the new law, »oth with
respect to renegotintion under the new bill, and with respc -t to any
existing renegotiation proceedings.

Why do I recommend that so strongly? For the very simple reason,
I regret to tell you, it is almost impossible to get any kind of a review
of the decisions of the administrative officials under the Renegotiation
Act. Itis almost impossible. When you permit that veview, and you
do get it, it costs a lot of money. It is a difticult job to do. Take a
look at the statute and find out how much discretion there is and how
many facts you do not know.

When you do get a review by the Tax Court, I regrot to tell you,
you get nothing but a casual review. The Tax Court has not taken
the job scriously. They thought the cases would soon be out of the
way, and if they affirmed the Rencgotiation Board, time after time
after time, the fewer petitions there would be. The statute had been
ropealed by the time the cases reached the Court. And they said,
“Let us get rid of them.”

That 18 not the kind of review you want. It is not the kind of
reviow you will get if you provide for an appeal. And it is not the
kind of review you will get if you permit suits for refund where the
merits can really be tried.

In that connection, you will recall one very substantial improvement
you thought you made in 1943—it was in 1944, I think. You required
the Renegotiation Board te set forth the facts upon which its decision
was based, the purpose being to give us some sort of a chance on
review, : :

Gentlemen, this is the kind of a finding.of fact you actually got
from the Board: “We find that-the contractor is reasonably efficient.
We find that such-and-such a profit will give a normal yicld on net

1
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}vortl).” vone of the actual facts at all, Nothing but conclusions of
act,

All of us understand a little bit about how this thing worked. The
general rule was that, “We will allow 10 percent.” There is nothing
in the cegulations about that, But that was the normal guide. “We
allow 10 percent on sales.” If the fellow is unusually inefficient, they
might cut him to 2 percent. If he is unusually good, they might
increase him to 11 percent, but 10 pereent was the normal standard.

They cannot determine in each case just how efficient a contractor
is, how he is holding his costs down, what he is doing with his plant.
It cannot be done except on the wholesale basis.

That is why renegotiation again should be restricted to those cases
where the renegotintion is required. But require the Board to give,
not only the facts, but the detailed facts, so that they can say precisely,
“Now, Alvord was not nearly as eflicient as Senator Johnson. They
are both making the same stuff.  Alvord’s costs are twice what Senator
Johnson'’s costs are.” Let them give us the actual facts on which
they decide that Alvord gets 2 percent and Senator Johnson gets
10 pereent.

Als to the Board I believe the law can be administered better by
the Services. The chairman of course, should be independent,
and perhaps an independently appointed review board, whose decisions
are based upon and confined to the record. But everyone else should
be appointed by the Secretary of Defense or the Sceretary of War
or the Secretary of the Navy, the Secretary of the Air Force, and so
forth. I do not think a semipolitical board should undertake this
job. You will find politics in it enought but, the service people
knew pretty well what they were doing in the first instances. They
are freo from politics. They have a lifetime job. They know what
they did with the original procurement contracts. They know how
it worked, and they lﬁnow what their ideas were. They can reach
an agreement with the contractor when those original estimates prove
wrong. They are already familiar with the job. A brand new board
has a terrific undertaking, if it is going to attempt to become familiar
with overy contract that there is.

Senator ConnaLLy. Do they not classify the different industries
and arrive at somewhat of a standard allowance for them, for the
different types of contracts?

Mr. Auvorp. I will answer that “Yes,” first, Senator; but bear in
mind that renegotiation was pretty well decentralized in the first
instance. A board in Pittsburgh or Philadelphia handled all types of
contracts. These so-called percentages were never published. I can-
not guarantee that they existed, although I used to hear about them.
There were certain types of contracts, of course, where the 10 percent
rule did not apply. -over was a very important factor, for ex-
ample, a man engaged in building a battleship will take 3 or 4 years to
build 1t. His rate of profit is, obviously, one that should be larger
than the man engaged in the making of E%rﬁhﬂus which he is delivering
every 30 days. But they did have some guiding percentage prin-
(~i];{os which they applied qoneru!ly, but also refused to apply specifi-
cal .

1\{~xt we find a strange provision in the bill. It says that the
Administrative Procedure Act shall not be applicable except with
respect to the publication of regulations. 1 know of no cmergency
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which presently cxiats which says that the Renegotiation Board shall
not be subject to the Administrative Procedure Act.  'That act was en-
acted after some 15 or 18 years of consideration by the bar association
and the committees of Congress for the review of administrative
action in the Governmont, It is a pretty good act. I would keep it.
I know of no reason to exempt the Rencgotiation Board from it.
We have at least one more problem which, 1 think, should be
considered at the present time. Under the old law and the old

ractice, the reconversion costs with which industry was confronted
n the tail-end of 1945 and 1946, the costs which you heard Mr. Rock-
well discuss this morning, are very apt to wipe out all war profits,
Those costs should certainly be considered in determining excessive
profits. They are part of the cost of the defense program. 1f your
contracts are terminated, if the emergency is over, and you begiu to
reconvert to civilian production, the costs of that are just as much
a cost of your defense program as the original costs of converting over
to a defense facility.

I would most strongly urge that the starting point be the Rencgo-
tiation Act of 1948, and that these additional suggestions that I have
made, to the extent that they scem practical to you, and if they were
not practical to me 1 woul(r not be advocating them, be considered
and adopted. 1If you do that, you might have a renegotiation pro-
cedure that might work during the period of our defense program, what-
ever period that is.

Finally, there are still pending before the Tax Court a fairly sub-
stantial number of cases involving renegotiation during World War I1.
Based largely upon the doctrine, I presume, that ‘“The King can do no
wrong,” an existing policy has been established that these cases will
not boe settled on their merits. Of course, if any mistakes were made
they will be corrected. But whether the Board’s decision was right
on the merits will not be considered. I know of no basis for according
this kind of sanctity to the decisions of the Renegotiation Board, or
any other administrative agency. Government counsel should be
authorized to negotiate with the contractor’'s counsel and ever
effort should be made to dispose of the pending cases without liti-
gation. I repeat that reneiot.iation litigation is time-consuming and
costly. It should and can be avoided by the adoption of reasonable
and sensible settlement policies.

The CHAIRMAN. Are there any questions? If not, we thank you,
Mr. Alvord.

Mr. Arnvorp. Thank you.

- The CuairmaN. We will insert in the record at this point a state-
ment from Mr. Robert H. Shields, president and general counsel of
the United States Beet Sugar Association.

(The statement is as follows:)

SraTEMENT OF UNitep S1aTES Brer Suaanr Association, Roserr H. Snieups,
PrEsiDENT AND GENERAL CoUNSEL, WasuiNGgTON, D. C.

The United States Beet Sugar Association recommends that your committee
amend H. R. 1724 to make specific provision for a definition of standard com-
mercial articles and to make further provision guthorizing the Renegotiation
Board proposed to be set up bt)\’ the bill to interpret and ap[i)ly such definition as
was done by the Congress in the act c¢f April 28, 1942, Public Law 528, Seventy-
seventh Congress, as amended.

Under the World War II legislation, the Board had authority to exempt from
renegotiation amounta received or acerued under contracts or subcontracts for the
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manufac:ure or furnishing of 8 number of articles which were determined by the
Board to be standard commereial articles.  Under the old act the term “standard
commercial articles” was defined and the Board was authorized by regulation to
interpret and apply the standard eommercial articles exemption provided for in
that act. Pursuant to this authority, the Board determined that contracts for
the purchase of sugar by the Government were entitled to exemption from
renegotiation.

It scemms quite obvious that if sugar is purchased by Government agencies
through competitive bidding, with each processor offering sugar in_competition
with all other beet and cane sugar processors, that the lowest bidder would be
awarded the contract on such a standard commercial article. Since sugar is &
standard commercial article and is the same whether produeed for eivilian or
military use—whether used directly or for cooking or for other further processing,
either by a housewife or the armed services—it does not appear that any basis for
contract renegotiation exists in the case of such a standard commercial articlo.
The purchase of a standard commercial article such as sugar or wheat flour is

reatly to be contrasted with the purchase of products manufactured specifically
or military purposes.

For the reasons above indicated, based upon the experience in the procurement
of sugar and other such commercial articles during World War I, it is respectfully
recommended that H. R. 1724 be amended to make specific provision for the
exemption of standard commercial articles, such as sugar, in the same manner in
which these exemptions for such articles were provide(i for in World War II
legislation.

The Cuarrman. We will next hear from R. P. 8. McDonnell.  Will
you please come forward and identify yourself for the record?

STATEMENT OF R. P. S. McDONNELL, WASHINGTON, D. C.

Mr. McDonNeLL. My name is R. P. S, McDonnell. T am engaged
in the practice of law with offices at 1025 Connecticut Avenue NW.,
Washington, D. C. My interest in the proposed legislation stems
from the fact that during World War 1I, while on active duty as an
officer of the Naval Reserve, I participated in the administration of
Navy Department war contracts dealing with problems of procure-
ment, rencgotiation, and termination. Since 1945, in association with
other representatives of industry, 1 have taken part in discussions
with public officials on matters pertaining to the drafting and admin-
istration of the Armed Services Procurement Act of 1947 (Public Law
413), the Armed Services Procurement Regulations, the Renegotiation
Act of 1948 (Public Law 547), and the Defense Production Act of 1950
(Public Law 774).

My practice of law has been and is largely devoted to the representa-
tion of small business firms with problems raised by Federal adminis-
trative action. At present, while these firms have not engaged in
defense work, they undoubtedly will participate in the procurement
program and will be affected by this bill providing for the renegotia-
tion of Government contracts.

When the President signed the Armed Services Procurement Act
F‘?})ruary 19, 1948, he wrote the Secretary of Defense, in part, as
ollows:

It declares that a fair proportion of all procurement shall be placed with small

business concerns,

According to a report of the Munitions Board for the fiscal year
1950, the armed services made divect purchases from small companies
(fewer than 500 employees) which amounted to 24.5 percent of the
annual ‘total ($1,310,615,000 out of $5,355,296,000). ln terms of the
number of purchases made, 1,267,000, or 73 percent, were transacted
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with small firms. Of the total purchases in fiscal 1950, some 72
perdent of the dollar value represents purchases by negotiation - and
of this porcentage small business obtamned defense business of about,
only 14 percent Therefore, it is seen small fiems have begun to
participate in the procurement program, lHowever, the business
they have reeeived lms been predomnantly awarded to these firms
on a competitive-bid basis,

During the past week, T have had the oceasion to discuss some of
the problems raised by current defense procurement with executives
of small companies as well as to veceive some of their reactions to
rovisions of TL R 1724 T would like to give your committee the

enefit of certain observations 1 have made as a rvesult of these dis-
cussions.

Small business expeets to participate more fully in the defense con-
tract programs: In the fivst place, exeeutives feel that their firms
can better do business with the Government on a negotinted basis
than through competitivo bidding. 'T'he deelaration of the national
aemergeney by the President has made possible a greater applieation
of the negotinted contract in procurement under seetion 2 (¢) (1) of
the Armed Services Procurement Act of 1947, 'Fhis belief is reinforeed
by their observation that a great many small businesses, which were
awarded contracts under competitive bidding before the Kovean con-
flict, are now having serious financial ditlicultics beeause of the rise
in costs since last .huu\ which has undermined the basis on which
they quoted prices to the Government.  In the second place, these
businessinen }col that their firms will be foreed into a position where
they will have to take defeuse work because of searcity of materials
for civilian production and the operation of the priority program of
the Nutional Production Authority.

I will now proceed to discuss several features of this bill which I
believe deserve your particular attention.

Senator Coxyarny. You say in your statement, while on active
duty as an oflicer of the Naval Resarve, you participated in the ad-
ministration of war contracts dealing with problems of procurcment
tﬁxd gcncgotintinn end tormination, Were you representing the

avy?

M)r’. McDonneLL. Yes, sir; I was an officer on active duty.

Senator ConnNaLLy. Were you rgpresenting the Navy before the
renegotiation boards?

Mr. McDonneun. I was an officer in the administration of the
contracts, and when rencgotiation problems come up, they were refer-
red to the renegotiation officors.

Senator ConNaLLy. You did not go before the board?

Mr. McDonneLL. No.

Senator ConnatLy, You just talked to some of their employces?

Mr. McDonNeLL, Yes; we did.  We forwarded the material when
it appeared that excessivo profits were being made.

Senator ConnarLy, Would you regard your duties there as repre-
sentative of the Government to try to cut these negotiations down as
much a9 you could, or were you just there in a general capacity?

Mr. McDonneLL, Well, we regarded our; duties to see that the
contract was fairly and properly administered from the point of view
of the public interest nmrl) the Governmoent, and at the same tiine that
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it was fairly administered from the point of view of doing a fair job
to the business firms that were cooperating with the Government.

Senator Conxanny. But you were not a part of the staff of the
board?

Mr. MceDoxxzern, No, siv,

Senator Coxxanny. That is, the renegotiation board?

Mue. MeDoxygun, No, sir,

Senator Convanny. You just sort of sal on the side lines, and if you
saw something going wrong, you would come in?

Me, MeDoxyee, The duties that were imposed upon my oflice
were thoso which T did not determine, and when such questions came
up, they were carelully considered and then forwarded, if necessary.

Seetion 105 (D) (D) (p. 22 ot seq) of the bill provides that a con-
tractor or subconteactor with a minimum of $100,000 volume business
will subjeet the contractor or subcontractor to renegotiation,  The
1944 Renegotiation Act provided for a minimum of $500,000. When
the exemption was changed under that act from $100,000 under pre-
vious legislation (the 1943 act) to $500,000, a practical reason favoring
the $500,000 minimum was found in a letter (March 25, 1943) from the
Secretaries of the Army and Navy to the Speaker of the House of
Representatives:

It has beon found that in the wdiministration of the section —
which would subject the contractor or subcontractor to renegotiation —

with a $100,000 (loor that a ditlicult task is presented by the great numbor of con-
« tractors with whotn renegotiation is roquired.  This—

referring to the provision of the 1943 act which inereased the minimum

from $100,000 to $500,000 ~

greatly facilit ates renegotiation with larger contractors and subeontractors with-

out seriously atfecting the principal objectives of this section.

Likewise, the Truman committee, in its report on renegotiation
reconmended the $500,000 exemption.  (See Rept. No. 10, pt. 5,
of Special Senate Committee Investigating the National Defense
Program.) :

1t should be further pointed out that part 4 of the Armed Services
Procurement Regulations (sec. 3-400 to 3-409) provides a variety of
types of negotiated contracts which can make provisions for the
adjustment of contract prices where it is found during the administra-
tion of the contract excessive profits appear to boe occurring under the
contract. Conscientious administration of smaller war contracts
should be able to reveal excesdive profits, which ean be adjusted by
a redetermination of prives without resort to renegotintion.

Tt is my contention that the floor of $100,000 provided for in section
105 (f) (1) of H. R. 1724 should be changed to a $500,000 minimum
volume of business. This would avoid the administrative task of
renegotiating smaller defense contracts after their completion .and
would climinate the imposition of the burden of expense, time and effort
upen small business.  Caveful drafting of original contracts with
small firme and efficient administration of the contract during its
operation should be used as the lover to recoup profits in situations
where profits are out of line. In this way, when the contract is
completed, the small firm knows what profit it has made on the con-
tract and can plan to use these profits in its business without the fear
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of a rencgotiation proceeding many months later—and the Govern-
ment has protected the public interest.

¥rom the definition of “excessive profits’’ under section 103 (e) it
would appear that contracts derived from competitive bidding may
be subject to renegotiation. ‘The report of the Committee on Ways
and Means re. H. R. 1724 does not clarify as to whether or not such
contracts are to be subject to renegotiation, It is submitted that this
should be clarified in the bill and not left to administrative interpreta-
tion. Further, I urge for you favorable consideration the position
that dofense contracts let pursuant to competitive bidding and for
standard commorcial items should not be subject to the drawn-out,
exponsive process of renegotiation. In the case of such contracts, the
}Jrice quoted has been submitted in terms of the competitive market
or such articles and competitive bids, which win the award of a con-
tract, necessarily have gone to tho lowest bidder. 1t is hard to visual-
ize how the public interest is prejudiced when the profits on such
contracts have been determined in competition with the open market.
This seems especially true because the Armed Services Procurement
Regulations in part 4, scction 2-403, imiposes the duty on the con-
tracting oflicer to reject bids (i) when rejection is in the interest of
the Government or (ii) when he finds the bids are not reasonable.
Unreasonably high prices quoted by bids on a contract, to which an
excessive profit figure might attach, would be a most proper ground
to reject bids. Since, as pointed out carlier, small business participates
in tho defense work primarily by the award of contracts on a bid
basis, it is important to thege firms that such contracts are not made
subject to renegotiation since there are existing safeguards to protect
the public interest.

Section 107 (a) of the bill establishes an independent, five-member
renegotiation board and provides that not less than three members of
the board shall be appointed from civilian life. The objective of
setting up an independent board, according to the report of the
Committee on Ways and Means, is to keep final responsibility for the

"renegotiation of Government contracts separate from the procure-
ment authorities which initially issued the contracts. This is a step
in the right direction, namely, to divorce the administration of the
procurement program from rencgotiation.

While the President may appoint the entire board membership from
civilian life, this is not mandatory under subsection (a). It 13 sug-
gested that the business community would have lgroat,or confidence
in the work of-the board if the language of the bill provided that all
members of the board shall be appointed from civilian life. -

There is reoccurring criticism of tho Federal Government related
to its inability to secure top-caliber men for administrative positions,
Under World War II statutes, $200,000,000,000 in contracts wero
subjoct to renegotiation and gross amounts of more than $11,000,-
000,000 were recaptured through renegotiation. Certaiuly, in the
administration of the important rencgotiation program ahead, the
Government should try to attract highly competent rofessional and
business men to serve on the renegotiation board. Kor this reason,
favorable consideration might wcﬁl be given to componsation for
members of the board at an annual rate, say of $15,000, instead of
the 812,500 provided for in section 107 (a) of the bill. = As you gentle-
men know, during World War II a number of outstanding men were
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brought into Government service on per’diem basis,  In my opinion,
the renegotiation program may be strengthened if the bill is amended
to grant the board the authority to obtain the services of personnel
on a per diem basis, i

Under seetion 107 (f) of the bill, the renegotiation board is per-
niitted to delegate authority to conduct renegotiation procecdings to
agencies charged with proenrement.  T'his provision tends to defeat
the basic objective of establishing an independent board. TFurther,
by such delegation, it diffuses the responsibility of the board for the
administration of renegotiation proceedings. I submit that the
renegotiation board should not be permitted to redelegate its au-
thority. 1t should retain complete contral over all phases of rene-

otiation and be responsible alone for the proper administration of

its work under the proposed Renegotiation Act.

Thank you for the opportunity of appearing before your committee
today.

The Cuareman, Thank you, sir.

The committee will recess until 2 o’clock.

(Whereupon, at 12:30 p. m., the committee recessed, to reconvena
at 2 p. m,, of the same day.)

AFTERNOON SESSION

The committee reconvened at 2 p. m. upon the expiration of the
recess,

The Cuamrman. The committee will come to order.

Mur. Leslie Mills, will you come forward, please, and identify your-
self for the record? .

STATEMENT OF LESLIE MILLS, CHAIRMAN OF SUBCOMMITTEE
ON RENEGOTIATION, COMMITTEE ON NATIONAL DEFENSE,
AMERICAN INSTITUTE OF ACCOUNTANTS

Mr. Minrs. My name is Leslie Mills, and 1 represent. the Ameriean
Tustitute of Accountants, which is the national organization or prac-
ticing certified public accounts, and which is offering its services in the
business and accounting problems in the defeunse effort.

The Cuairman. You may proceed with your statement.

Mur, Mies. I would like to say, Senator, that on this subject I
have had some personal experience, in that I was a member of the
Navy Price Adjustment Board and of the War Department Price
Adjustment Board, so that with the members of the American Insti-
tute who worked with me in considering this matter, we had some
practical experience.

We have prepered a statement which I gave to the clerk of the
committee, and with your permission 1 would like to take just 5
minutés to emphasize some of the points in the statement. :

The Cuamman. Do you wish your statement put into the record
as a whole?

Mr. Minis. Yes, sir,

The CramrMan. Your statement will go in as a whole, and you may
supplement that with your oral statement.

gllr. Mius. Thank you, Mr. Chairman.

(The statement referrved to follows:)
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STATEMENT OF AMERICAN INSTITUTE OF AsCOUNTANTS, LEsLis MiLLs, CHAIRMAN
oF SUBCOMMITTEN ON RENEGOTIATION, COMMITTEE ON NATIONAL DrrENsE

INTRODUCTION

The American Institute of Accountants is the national organization of practic-
ing certified public accountants. Tt has approximately 17,000 members, It has
created a committee on national defense to consider the many problems of ac-
counting and auditing, and the utilization of accounting manpower, in connection
with the national defonse mobilization effort, and to offer the advice and services
of the accounting professien in the solution of such problems.

‘The accounting profession {3 particularly iuterested in and, we believe, is par-
tioularly well qualified to s})oak on, renegotiation as an arm of Govermment pro-
ourement policy. Many of its metnbers served in key positions in renegotiation
organizations in World War I1, aud wore vitally coneerned in preparing regula-
tions for the administration of the wartime proceedings and those under statutes
now in effect. Kven more members were reguired to assist clients in develop-
ment of factual data for purposes of renegotiation, and often sat in at conferences
with rencgotiation boards. Accounting is basio to tho rencgotiation process,
gince the judgment of the rencgotiation boards is applied to the accounting con-
cepts of costs and profits,

PRILOSOPHY OF RENKGOTIATION

We beliove that renegotiation within cortain arcas is a proper and cssential
part of Government procurcment of military matériel in time of war and during
& preparcdness period such as the present.  However, we hope that the Congress
looks on renegotiation, and will continue to look on it, as purely an emergency
wartime measure, and not as a normal part of the machinery for purchasing war
matériel and supplies or for maintaining the vast Defense Lstablishment which
obviously will be necessary for a long time to come.  We agree that under present
conditions this bill is probably necessary and desirable, but we hope that those
who will administer it will feel echarged with the duty and responsibility of limiting
its application to the fulleat extent that they find possible.  Our hopo is that con-
gressional intent, to be reflected in administrative practice, is that as much
procurement as possible will be sccured on the basis of normal competitive and
contracting standards, for the mutual protection and interest of both Government
and business. The renegotiation process should be reserved for thoss eircumn-
stances in which normal purchasing procedures cannot adequately proteet cither
the Government or the contractor.

H. R. 1724 contains several provisions for exemption from renegotiation,
some mandatory and some at the diseretion of the Renegotiation Board.  We shall
comment on some of these later in this memorandum. The hope we wish to
express at this time is that those charged with adwministering the act will feel it
their duty to seek cvery means availablo (a) to devise procedures which will
encourage sound prosurement, or (b) to recognize procedures developed by pro-
curement offices, which will reasonably prevent excessive profits. The rencgoti-
ation process should be confined to those cases in which it is impossible to pre-
determine & price fair to cither or to both parties.

Wa point out that, as a buyer, the Government is in a much stronger, position
hoth morally and in power than the ordinary customer of Amecrican business.
On ths other hand, as a seller, business has many fewer cards in dealing with the
Government than with other customers, particularly as control of essential mnate-
rials and manpower come upon us. This is as it should be, but at the same time
it puts on the Government a great measure of msponsibilit?r for avoiding unneces-
sary burdens on business, Specifically, section 106 of H. R. 1724 grants tho
Renocgotiation Board power to exomFt‘t‘mm renei;otisﬁon contracts and subcon-
tracis which by their terms are unlikély to result in cxcessive profits. Similar
power was avallable to the renegotiation agencies during World War II but, by
aur experionce and observation, we believe that the agencies were un ;:f-
reluotant to uss that authority; as a result the administrative burden to both
parties was unnecossarily great. We believe this matter is particularly important
at the present timo, since so much Government procurement of war matériel at
the prime coutract lovel is by means of coutracts with price redetermination
clauses. It appears to tho accounting profession an unnecessary burden to have
the reasonableness of costs and profits roviewed and “rencgotiated” twice by
Government officials, with different techniques and measures of costs and profits
sometimes being used,
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Rencgotiation is conducted on an over-all basis for an accounting period,
withont regard to profit results on individual contracts or orders. Accordingly,
uxmn[)tiun from renegotiation by administrative action of the Board of contracts
or subcontracts by class or type may prove inequitable, since tho contractor or
subeontractor involved will be deprived of the right of review of profits on renego-
tiable business on an over-all basis.  We therefore recommend that in the case
of nuy permissive exemption other than one nll)pli«-,d by speeifie contract provision,
the contractor or subcoutractor shall have the right when the eontract or sub-
countraet is entered into to decline to accept such exemption.

On the specifie matter of statutory factors to be taken into consideration in
determining excessive profits, we note and approve the addition of “reasonable-
ness of return on net worth,”  However, we recommend specitie reference to the
further factor of adequaey of profits on renegotiable business of a prior year covered
by this bill or the present act of 1948, One of the most dithicult things for a
businessman to understand about the renegotiation process is how he can be held
to have realizea exeessive profits in oune fiseal year when in the prior year on
similar business (or maybe on the same contracts) he sulTered a loss greater than
the profits of the year for which he was required to make a refund. We as ac-
countants recognize the need for condueting proecedings on the basis of annuat
fiscal periods.  The same problem is present and is reeognized in the tax statutes
although here the Congress has acknowledged the need for considering profit
results for a period of several yoars together by means of carry-backs and carry-
forwards (specifically oxcludc(f from costs by sec. 103 of H. R. 1724). We also
recognize that consideration in renegotiation of losses of subsequent years would
be impracticable, or at least unwise, sinee it would in effect defer conclusion of all
renegotiation proccedings until after the termination of the renegotiation act,
We therefore recommend only that the statute include (in factor (4) “extent of
risk assumed’’) the provisions of regulation 424.-403-5 under the Renegotiation
Aot of 1948, thus giving statutory recognition to a consideration presently pro-
vided merely by administrative interpretation,

ORGANIZATION OF THE RENBAOTIATION BOARD

We are in wholehearted agrecment with the provisions of the bill creating a
Board independent of procurement authorities charged with the duty of contract
negotiation.  Wo endorse the comments of the report of the House Committeo
on Ways and Means (p. 3) on the need for such independence at levels of policy
and operations, and hope that the Board will recognize the intention there ex-
pressed that rencgotiation duties and functions be not delegated under any
circumstances to ageney personnel direetly responsible for procurement. Wo
recognize that there must be close liaison of renegotiation activitics at the working
level with procurement officers, but our observation of and experience with prior
renegotiation acts persuade us to recommmend that the statute itselfl should specifis
cally provide for such separation and independence. Specifically we recommend
that the bill provide:

(1) That all Board members be appointed from civilian life, and that none have
any responsibility or derive any authority from any other Government agency.
(We do not feel it prope:s for us to comment on compensation of Board members,)

(2) That delegations or redelegations to a department or agency named or
covered by seetion 102 of the bill be permitted only if those receiving the delegated
power are directly reaponsible to the secretary of such department or agency, as
defined in section 103 (b) of the bill, and they shall not otherwise be concerned
with procurement activities.

ACCOUNTING MATTERS

We agree in general with the provisions of section 103 (f) of the Dbill setting
forth the standards for allowance of costs and expenses for renegotiation purposes,
Wo approve partioularly the required correlation with the Internal Revenue Code,
sinco the renegotiation J)rocess necessarily includes so many elements of judgment
that any specific standard is to the good. However, we recommend that the
statute provide in specific terms that, while all tax deductions are to bo allowed
(to the extent allocable), the fiscal period for which they are to be allowed should
depend on the accounting methods employed by the contractor (if in accordance
with generally accepted accounting rinciplos) rather than on the sometimes
arbitrary rules on time of deduction for Federal income-tax purposes, Income-
tax practice on this matter is {requently at variance with sound accounting
practioe and, while the effect of such variations for tax purposes is at least partly
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alleviated by Internal Revenue Code provisions for carry-backs and carry-
forwards, the effect on profit determinations for renegotiation purposes may be
very inequitable. (Regulations under the Rencgotiation Act of 1948 provide
specifically that, with one exception applicable only under limited circumstances,
items of cost are to be attributed to fiscal years for which they are allowable for
Federal income-tax purposes.)

We also recommend the following less important and more technical changes
to section 103 (:

(a) Page 6, line 12: Delete “cost.”

(b) Page 6, line 14: Delete “cost.”

Comment: We believe the word “cost”’ in these lines is confusing and meaning-
less in the accounting sense.

(¢) Page 6, lines 13 and 14: Delete ‘‘in keeping his books.”

Comment: The significant method of aceounting is that employed in determin-
ing income for Federal income-tax purposes. The allocation of receipts and
accruals and costs and expenses for renegotiation purposes should be made in
accordance with generally accepted accounting principles applicable in the
circumstances. “Books” may be records of cost allocations, ete., for various
management or control purposcs.

(d) Page 6, line 21, to page 7, line 5: Delete entiro sentence beginning “Irre-
spcetive of the method” and ending “to such contracts or subcontracts.”

Comment: This sentence seems redundant, and its inclusion may suggest to
the Board a course of action beyond our understanding of the intent of the Con-
gress. The scction has already provided that the method of accounting to be
used for determining or allocating costs must be approved by the Board or the
Tax Court. It is an unsound concept that the Board in its determination of
Proﬁt. actually realized must climinate items of cost which in its opinion are
‘unreasonable.” In the case of most controllable costs of significance, the
Internal Revenue Code imposes a standard of reasonablencss, so that this pro-
vigion must be taken to encompass costs which are determiuned to be proper tax
deductions by nature and in amounts stated. Qur concept of the schematic
arrangement of the bill is that under the rules of section 103 (f) the Board must
first determine sales, costs, and profits attributable to renegotiable business.
Thereafter, under section 103 (¢) the Board must determine the portion of such
proﬁts which arc “‘excessive,” taking into consideration as a specified factor the
‘reasonableness of costs” (p. b, line 4).

RENEGOTIATION PROCEDURE

T'he Renegotiation Act of 1943 provided for appeal from orders of the Board to
the Tax Court of the United States, and made that court’s determinations con-
clusive and not reviewable by any court or agency. The Renegotiation Aot of
1048 provided for roview of Tax Court determinations by the United States
Courts of Appeals. II. R. 1724 rcadopts the 1943 provision, allowing no judicial
review beyond the Tax Court. We recommend adoption of the 1048 provision,
allowing the same judicial review available to business organizations in tax
controversies under the Internal Revenue Code. The code is such an integral
part of the roncgotiation process that we see no justification for a less complete
judifial review of renegotiation determinations than is accorded to tax contro-
versies,

We approve the provisions of section 105 (f) with respect to minimum amoeunts
subject to renegotiation, and suggest addition of a provision for & minimum refund
in rencgotiation, eithor specified in the statute or by tho Board under statutory
authority. Our suggestion does not contemplate that such minimum would
Provcnt a recovery to the “tloor” provided by section 105 (f), if but for that
“floor” the refund would have exceeded the specitied minimum.

We recommend that a contractor aggrieved by a determination made by an
agenoy under dele'%ation from the Board be accorded review by the Board as a
matter of right. The bill 8rovldes for such review on the motion of, or at the
discrotion of, the Board. We do not suggest that the Board be required to grant
a hearing before it in such cases, but believe it would be more equiable, and
gsounder procedure, if such cases were finally settled either by agreement directly
with the Board, or by order issued by the Board after review by it.

EXEMPTIONS s

‘We repeat our comments earlier in this atatement as to the desirability of
confining renegotiation proceedings to circumstances under which other factors
are inadequate to prevent realization of excessive profits.
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Subseetion (i) (1) (1)) of the Renegotiation Act of 1943 provided for mandatory
exemption of “any contract or subcontraet with an organization exempt from
taxation under section 101 (6) of the Internal Revenue Code.”  No doubt the
subjeet departments and agencies have or will let contracts with educational
institutions for research and other services.  Aside from the public policy involved
in renegotiating such organizations, it is our opinion that:

(a) In such cases the procurement officers should be able to avoid accerual or
realization of excessive profits by speceifie contract provisions,

(5 The administrative problem of determining and alloeating costs properly
applicable to such contracts will in all likelihood prove impracticable or impossible.
Since such organizations arc not required to file with the Burcau of Internal
Revenue financial data in the same form or detail as required of business qrganiza-
tions, preparation of the required data will be mueh more burdensome.

We therefore sugpest exemption from renegotiation™ of activities of exempt
organizations not subject to taxation under the Internal Revenue Code.

CONCLUSION

We attach hereto suggested restatements of:

(@) Section 103 (e) (4), the “‘risk” factor.

(b) Section 103 (f), accounting rules.

Section 103 (e) (4): Extent of risk assumed, including the risk incident to
reasonable pricing policies, as reflected by profits or losses realized for the fiscal
year under renegotiation and for prior fiscal yvears subject to renegotiation under
this act or under the Renegotiation Act of 1948,

Skc. 103. (f) Prorits Derivep From ConTrAcTs Wit THE DEPARTMENTS
AND SuRCONTRACTS.—The term “profits derived from contracts with the Depart-
ments and subcontracts’” means the excess of the amount reccived or aceured
under such contracts and subcontracts over the costs paid or incurred with respeet
respect thereto and determined to be allocable thereto.  All items estimated to be
allowable as deductions and exclusions under chapter 1 of the Internal Revenue
Code (excluding taxes measured by income) shall, to the extent allocable to such
“contracts and subcontracts, be allowed as items of cost, except that no amount
shall be allowed as an item of cost by reason of the application of a carry-over or
carry-back. Such costs shall be determined in accordance with the method of
accounting regularly employed by the contractor or subcontractor, or with the
approval of the Board a different method requested by the contractor or subcon-
tractor that is in accordance with generally accepted accounting principles, but if
the method so employed or requested does not in the opinion of the Board (or,
upon redetermination, in the opinion of the Tax Court of the United States)
properly reflect such costs, such costs shall be determined in accordance with such
method as in the opinion of the Board (or, upon redetermination, in the opinion
of the Tax Court of the United States) does properly reflect such costs. The
allocation to contracts and subcontracts of such costs shall be made under a
method of accounting which is in accordance with generally accepted accounting
principles and which in the opinion of the Board (or, upon redetermination, in the
opinion of the Tax Court of the United States) does properly reflect the proper
allocation of such costs.

Mr. Minis. First I would like to say that we believe thet within
certain areas renegotiation is a proper and cssential part of Govern-
ment procurement of military matériel during wartime and during an
emergency period like the prosent.  But we hope sincerely that this
committee and the Congress look on rencgotintion and will continue
to look on it as purely a war or emergency measure, justified only by
emergency circumstances and not to be a part of the permanent for-
mula of Government procirement. .

We especially hope that, in administration, renegotiation will be
used only when normal purchasing procedures cannot protect cither
the Government or the contract.

During the World War II period the renegotiation boards had quife
broad powers for exempting contracts and subcontracts, and in our
opinion those powers were not used often enough. It is our opinion
that the renegotiation process tends to be used to cover up carcless
buying or pricing or in effect to avoid the responsibilities of a buying
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officer; and, since the United States Government is the world’s biggest
buyer, we think it ought to be an astute negotiator as well.

S0 we hope that it will be the expression of the Congress that this
great power of rencgotiation, which we feel is essential, is to be used
only when the normal procurement tools ave inadequate,

Now, on the matter of the measures of excessive profits, the statu-
tory factors, we approve those in the bill, but we suggest specific
adoption of & provision in the regulations under the present act recog-
nizing in the current renegotiation the loss on rencgotiable business
in & prior year. One of the witnesses this morning suggested that
losses should be carried back as well as carricd fm‘wm'«ﬁ’. 1 do not
believe that would be proper, nor do I believe it would be possible,
because I look on renegotiation as a part of procurcment, and that
would, to me, make rencgotiation somewhat like o tax act. But 1
do believe that, if a contractor suffers a loss on renegotiation and
makes an excessive profit the next vear, the loss should be considered
by the renegotiation boards, and this view is shared by the present
Board, which has such a provision in its regulations, and I would
like to sce that provision in the statute because I think it is fair and
reasonable,

The Cuairman. Do you set that out in your statement?

Mr. Miues. I have attached to our statement a suggested draft of
a restatement of the factors which would take care of that.

The Cuarrman. T sce.

Mr. Miuus. Now, on the accounting matter of determining costs
and profits, we accountants have some difficulty in understanding
the statutory provisions, and we have attached to our statement a
suggoested redraft which we think makes no substantive changes in
what we understand to be the accounting rules, but we believe that
the redraft will be better understood by the accountants, who, after
all, are the ones that are going to have to interpret them for business.
And 1 have attached that to the statement, too, Senator, for your
consideration.

The CHAIRMAN. Very well.

Mr. Mints. On the further matter of organization of the Board,
we are in very complete agreement with the provisions for making
the Board independent of officers direetly concerned with the pro-
curcment and with the letting of contracts, and in our statement
commenting on this we make specific recommendations for statutory
provisions to insure such independence beyond any doubt.

On renegotiation procedure, the principal recommendation in our
statement is that an aggrieved contractor be given the right to review
by the Board of a unilateral determination by a lower echelon agency
-«.working under delegation. We are not suggesting that the Board
be required to give any such aggrieved contractor a hearing; but we
do feel that, if there is an order for a refund on a unilateral basis, it
should be made by the Board itself after it has reviewed it.

We also feel, as one of the previous witnesses stated, that there
should be complete appeal provision to the circuit courts of appeal,
as presently provided in the act.

inally, on onc matter which is not mentioned in the statement, the
1942 act had an exem tion, or & floor, of $100,000, which was raised
in 1943 to $500,000. The present act and this bill go back to $100,000.
I have no desire to see contractors retain cxcessive profits merely
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because their business is small; but, unless the Board’s stafl feels that
there is a great deal of excessive profits involved in the area above
$100,000 and below another figure, T would like to see an increase in
that exemption purely because of the saving in administrative burden
on both the contractors and on the administration of the act.

That is all T have.

The CuairmMan. Are there any questions?

Senator Marrin, No. That was a very good statement.

The CuamyaN. Thank you very much for your appearance.

My, Mius. Thank you, Mr. Chairman.

The Cuairman. Mr. Terborgh. -

You may be seated. Will you please identify yourself for the
record?

Mr. Terporcu. May I stand, Mr, Chairman?

The Cramrman. You may if you wish to.

STATEMENT OF GEORGE TERBORGH, RESEARCH D(RECTOR,
MACHINERY AND ALLIED PRODUCTS INSTITUTE

Mr, TersorGi. I am George Terborgh, research director of the
Machinery and Allied Products Institute, of Washington and Chicago.

The Cramyax. You may proceed with your statement.

Mr. TersorgH, I have submitted a manuscript, Mr. Chaivman,
which I should like to have incorporated in the record if you ave agree-
able. 1t is rather long to go over in detail here, and with your per-
mission I will just high light some of the main points.

The CnamrMan. You may do so.  Your complete statement will be
entered in the record.

(The statement referred to follows:)

StaTEMENT oF MAcCHINERY AXD ALLikEp Provucrs INstiture, GEORGE
TerBorGH, REskarcn Diecror

Let me begin by expressing the appreciation of the Machinery and Allied
Produets Institute for the opportunity to offer its views on H. IR, 1724, the pro-
posed Renegotiation Act of 1951,  The institute, as most of you know, is an or-
ganization of capital-goods manufacturers, the main purpose of which is research
in the cconomics of capital goods and the furtherance of technological and econ-
omic progress. I may add, as pertinent in the present connection, that during
the recent war and since it has had an excellent opportunity to observe the work-
ing of contract renegotiation, particularly as applied to capital-goods companies.

THE PROBLEM BEFORE US

We are dealing today with a problem of tremendcus importance for both in-
dustry and government, which deserves the most carnest consideration by all
concerned. This is doubly true at the present juncture, for it scems likely that
the basic policies adopted now, at the Leginning of the expanded military program,
will be with us for a long time. We res}motmlly subiit, therefore, that the com-
mittee’s deliberations on the pending bill should embrace a thorough review of the
})rinciplcs and practice of renegotiation as applied to the conditions we now con-
ront. Lt

Such a review is not only timely; it is thoroughly practicable. For, as the
committee knows, we already have a renegotiation law in cffeet, the Renegotiation
Act of 1948, which has been incorporated (with certain limitations) in all military
appropriations passed since it beecame operative. It can be incorporated in future
appropriations for as long as necessary to give the whole problem a careful and un-
hurried review. There is no oceasion this time for precipitate action,

1 say “this time’’ by way of contrast for, as the committee will recall, both the
wartime renegotiation law and the act ¢f 1948 were rushed through Congress
with no opportunity for industry to present its views or even to offer suggestions,
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The first of these enactments (sec. 403 of the Sixth Supplemental National
Defense Appropriation Act) was introduced on the floor of the House in April
1042 as an amendment to an urgently needed military appropriation. There
were no hearings at the time, and none were held until a year and a half later,
when the legislation was up for amendment. By then the organization and
procedure of renegotiation had become firmly established and fundamental
changes were excluded.  The history of the 1948 law is similar, The first oppor-
tunity of industry to testify on the application of rencgotiation to peacetime
defense procurement was in August 1950, when the House Ways and Means
Committee held hearings on H. R. 4246, a bill generally similar to the one before
you. The present hearings represent the first opportunity to discuss this im-
portant subject before a committee of the Senate.

We propose, with your indulgence, to take a fresh look at the renegotiation
problem. What is the appropriate role of over-all, retroactive rencgotiation as
a procurement device under present and prospective conditions? How does it
tie in with other repricing or profit-limitation techniques? What are the criteria
for its application? How does it affect the financial incentives of the coutractor
and the economy and efficiency of defense production? What does it do to the
quality and competence of procurement? Finally, what modifications of the
wartime pattern of renegotiation are indicated?

WARTIME VERSUS PROSPECTIVE PROCUREMENT CONDITIONS

It may help to put renegotiation in Yewpoctive if we consider for a moment
the procurement conditions that originally gave risc to the device.

In each of the war years 1942, 1943, and 1944 the Federal Government was
purchasing about 35 percent of the total output of private industry (ineluding
agriculture).! With this over-all take, it was, of course, absorbing the entire
output of many individual industries and a major portion of the output of many
others, It was buying unheard-of quantities of military equipment, in frenaied
haste, with an overworked procurement organization, often from contractors
unfamiliar both with the product and the necessary production techniques,
FEwven in the purchase of ordinary commercial articles it had frequently to contend
with markets made noncompetitive, or insufficiently competitive, by war condi-
tions. Under these circumstances the situations were exceedingly numerous
in which provision had to be made for a retrospective review of contract prices,
with backward repricing or a recapture of profits as the remedy. .Since it was
impossible under the stress of the emergency to conduet this review coatract by
contract, periodic over-all renegotiation of the profits of the contractor emerged
as the alternative, It was a nstilg conceived improvisation to facilitate the
rapid placement of contracts under these conditions.

0 one can deny that similar conditions are reappearing to some extent under
the expanded defense Procurement and will continue to be present at least through
the build-up phase of the program. There is no prospect, however, that they
will attain anything like the intensity and generality that prevailed in the recent
war. This for two reasons: (1) If we assume a total military and military-aid
exgendi\,um of $60,000,000,000 a year, the proportion of the output of private
industry absorbed by the Federal Government will be less than half the proportion
taken during the war (around 15 percent as against 35 percent); ? (2) the experience
of the services in the recent conflict should be conducive to more expert and
scientific procurement than was possible then. .

While it will still be necessary, as during the war, to set tentative prices for
many military end products and components, either because they are new or
because the contractor is unfamiliar with them, and to revise these prices with
experience, & sizable proportion of the parts, subassemblies, and supplies that
enter into final products can be firmly priced by reference to the competitive
market. We must remember that for many of these component materials the
military demand is, and presumably will remain, only 8 minor fraction of the total.

That the difference between all-out war and a peacetime defense program
implies a difference in the scope of contract renegotiation aplpears to have been
recognized, though to a limited extent, in recent legistation. ‘Thus the Renegotia-
ticn Act of 1948, whilo essontially a reenactment of the wartime statute, author-
ized the Secretary of Defense, in promulgating regulations under the act, to have

1 8eo ths Burvey of Current Busl July 1950 (national inuom& ber), tables 7 and 9. The figure
includes Federal purchases for nonmilivary purphses, .

ey s mlrias o i parsl o hesrsto, orsncs (3 Exdn cuire, miiary id
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“regard for the differences in economic conditions existing on or after the effective
date of the act from those prevailing during the period 1942 to 1945.” Recogni-
tion of these differences no doubt accounted also for the fact that in the next
application of rencgotiation to military procurement (in the Second Deficiency
Act of 1948, sec. 401) Congress authorized the Sccretary of Defense to designate
renegotiable contracts sclectively and in his discretion, all others being exempt,
thus reversing the wartime arrangement by which contracts were presumptively
renegotiable unless expressly exempted. Again the same recognition of altered
circumstances was reflected in subsequent applications of the 1948 nct, in which
Congress has limited renegotiatipn to negotiated prime contracts and their under-
lying subcontracts.

Although these several modifications of wartime renegotiation procedure have
been emnbodied in existing legislation, the pending bill ignores them all in favor
of a complete and unqualified restoration of the former arrangements. Indeed,
it goes even further in some respects than the war legislation itself. Here is by
implication a complete denial o} any difference between the procurement policy
appropriate to an all-out war and the policy suitable to a defense program of the
magnitude now in prospect. We believe there is a difference and that it should
be given legislative recognition. It is our considered judgment that under present
conditions the retroactive renegotiation of profits should be employed much more
sparingly than it was during the war.

The bases for this judgment will be more evident when we have considered the
advantages and disadvantages of renegotiation as a procurement device. Let me
begin with its advantages.

ADVANTAGES OF RENEGOTIATION

There are certain situations for which renegotiation is clearly superior to any
available alternative. Consider, for example, the case of a contractor with a
Iarge number of Government contracts and subcontracts which cannot be firmly
priced at the outset, and which therefore require periodic review and repricing.
Ordinarily it is far more convenient both for him and for the procurement agencies
involved to renegotiate all of them in one proceeding after the close of the yvear
than to attempt to reprice each contract separately as the year proceeds. Re-
negotiation in this case is a simple alternative to a multiplicity of separate price
redeterminations. It has, moreover, an added advantage from the contractor's
standpoint in the fact that loss or low-profit contracts can be offset against the
more profitable ones in the nver-all review.

From the Government’s standpoint there is another advantage of considerable
importance: Renegotiation affords a means of dealing with subcontracts that
require repricing, or at least price review. The Government itself has, of course,
no direct contractual relations with subcontractors, and it is difficuit to reprice
their products through the prime contractor or higher station subcontractor. It
is often equally difficult to reprice individual subcontracts by direct dealings.
Here retroactive, over-all renegotiation of the subcontractor is one answer, how-
ever imperfect.

DISADVANTAGES OF RENEGOTIATION

If renegotiation has a legitimate place in procurement policy, as we believe it
has, we must recognize, nevertheless, that its defects are so serious that its role
is properly a limited one. Let us consider four of these defects: the inducement
it creates for careless procurement, the irapairment of incentives to nconomy and
efficiency, the burden it places on management, and the arbitrariness of its recults.

Inducement to careless procurement.—As indicated earlier, renegotiaiion was
developed during the recent war as a means of retroactive correcticn {or mistakes
made in pricing contracts under the pressure of emergency. As such it gerved &
very useful purpose. The facility with which mistakes can be rectified in this
way has its disadvantages, however, particularly under more rormal conditions
when close buying and firm pricing should be the objective of procurement poliey.
By inducing an esasy reliance on retroactive review and adjustment, it tends to
develop carelessness and lessened rsesponsibility on both sides of the contrast
neﬁmﬁation. It tends, in other words, toward sloppy procurement.

flect on incentives.—Within the range of its application; renegotiation consti-
tutes a 100 percent tax on profits, resulting in an almost total eclipse of financial
incentives for economy and efficiency in the production of Government work.
No government of which we have knowledge has ever imposed & 100 percent tax
on any portion of corporate income, even in wartime, without abating the effect
by postwar refunds and similar devices. In the recent war, the maximum applica~

78950-—b61——7

JRRERE




‘04 . RENEGOTIATION' OF GONTRACTS

e e 2

’

ble rate, after the allowance of postwar credits, was the 81 percent rate in effect
in this country. Binoe the impact of retroactive ronegotiation i8 unrelicved by
future credits -or similar abatements, recapture belnq complete and final as to
profits deemed excossive, it evokes where applicable, in only slightly diminished
dafme, the same reactions that have made total taxation inex ,gient.

t is universally recognired that a government cannot afford a 100 percont rate
without substantial abatéments, for the simple reason that it loses more from
from inoreased prices on the thir s it buys than it gains in additional tax revenue,
those iner d prices resulting, . course, from loose control of costs by producers
whoee finandial incentive to economy has been cqmpletely destroyed.

The destruction of incentive insepnm.bl{ associated with 100 percent taxation
s said 10 be avolded in renegotiation by the use of special rewards for efficiency.
‘It is claime-l that efficlent producers are allowed to retain a larger profit, after
renegotiation, than they would have beon allowed if they had been less efficient,
and that this' provides an inducement to well-doing. If the power of the renego-
tiators to reward merit is to influence the bohavior of contractors, tho cortainty
and substantiality of the reward must be widoly believed in. From our observa-
tion of renegotiation in practioe we doubt that that is the case. The detorinination

- of excessive profits by tho renegotiation boards is so inscrutabloe a process, and the

comparative results of various determinations are 8o inexplicable to the ontsider,
that little concrete evidonce is available of the nature and extent of rewards for
merit, and little reliance is placed on such rewards.

It is entirely poesible'that the impairment of incentives for cost reduction
attributable to universal, rotroactive renegotiation of profits from Government
business can leave the Government a net loser on its procuremont costs., In-
deed, when we note how relatively small an increase in production costs is re-

_quired to offset whatover tho Government obtains (net) from renegotiation

refunds, we may well wonder if this poesibility fs not rather a probabiiity. Con-
sider the fact, for example, that the Federal Government obtained net rofunds
(refunds in excess of the reduction of tax liabilities through renegotiation) of
somewhere around $2,000,000,000 over the entire period 1042~-45, during which

. it purchased goods and services from private industry in'the amount of $200,-

,000,000.8 It is hard to bellove that the increase in the cost of producing this
enormous bill of goods, by reason of the impact of renegotiation on management
incentives for economy and efficiency, did not exceed the sum harvested by the
Tyeasury in net refunds. : )

Even it it could be shown that the Treasury was a net gainer by a small margin
from the widespread application of rencgotiation during the war, it would not
necessarily follow that the Nation as a whole was likewise a gainer.; For the
fhereased costs incurred in producing renegotiable business represented a waste
of scarcé human and material resources, & waste which necessitated an added
diversion of these resources from the ‘civilian economy. If the average citizen
gained o few dollam from renegoﬂatlon a3 a taxpayer, he lost them as a con-
sumer, Lowered efficiency in the use of productive resources is a social loss for
‘which there is no real compensation. L '

It the disincentive effect of general reneFot(ablllty was serious’in the recent -
war it will certainly be no less so in the kind of defense program we now con-
front. Since the war was by expectation a short-lived affair, many Government
contractors were acutely concerned with the effect of loose cost control on their
postwar competitive position. It is not easy to tighten up after a perlod of let-
down on war work, Under the defense program, however, this considoration -
will be less compelling, Many contractors will look forward to an indeBnite

d of work on Goyernment drders, hence tha disincentive effest of rénegotia~
fion will be more fully realized. . The on(fex the progpective emeigency, the more
] wly . renogotiation should be az:pﬂe . B R i o

:Busrden on management.—Let me turn now to the third defeot mentioned above.
Not the least of the wastes of renegotiation results from the absorption of manage-
ment time in identifying Governiieént contracts and suboontm'is, segregating
‘them for cost accounting purposes, assembling data and exhibits, fil lng out forms,

nd appearing before rene‘?othtfon boards, Few );:o;cle realize the {mmense

smount mﬁamuqn toquired before renegotiation s ven startad, to say noth-

fog of th or work—often’ exceeding the initial effoxt~frequently demanded .
ore t In completed. If the committee Is in doubt on this svore, I suggest that
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it examine the forms, questionnaires, and instruction sheets for contractors issued
by the Military Renegotiation Policy and Review Board under the Renegotiation
Act of 1948. ‘Tt is bhwious that much of this work requires the attention of top
executives of the company, and diverts them from their normal functions so
essential to defense production. . o
’ It is worth while to point out in this connection that general renegotiability of
Government contracts and subcontracts can be more troublesome during a defcnse
rogram such as the one now contemplated than during full-scale war, In the
attor caso, Government business is Identified, all the way down to the raw ma-
terials level, by allocations and priority symbols, thus facllitating its accouuting
segregation by suppliers at all levols. nder asdefenso program, however, the
identification is loss complot ro difficult for lower-tier subcon-
tractors, and for suppligpe rticles, to tell what part of
thelr business is ron nt will generate hterally
millions of subco # that will not identify
themselves as entification will be,

it - be,
standard coinm

aoccordingly,

Arbitraringhh of the results.-—The bill bof% us presoribes nd¥gtandards for the
determinati¥n of excessive profitsghe only Mitimate test, being Mg opinion of the
Roenegoti n Board (oo the %iulon gho Tax Colyt). It is true
that it dof enumerato & lis to consideraWon’’ but there .

18 no in i of any kind.
‘The detgrminatior arbitrary.
orcoypr, as an e B convincing
oxplan alcess to t
otailg facts and figures u ot make a
valid gbmparison of renegot| 1 e taken on
faith. o - o : . o
Thi oss-profits
tax by’ ent angf disoretion,
can be ¢ @int enjoyin
the confjdence of tiy contrgéto fenegotiation
has bee I by officlals
of this t f arbitrariness
in the renégotiation prd jPrevent honest
differences % boards, and a
considerable of these boards
to another, onfldence in the

#on of inequality of

integrity of thé'’
et nature of the deter-

troatment, a sus y
mination it is diffiou

Tho arbitrariness of in the W guiding standard or formula
is discounted in official quarters’ £ 1 that the renegotiation settlement
{s & voluntery agreement which must meet the judgment and asceptance not only
of the renegotiating board but also of the contractor, To be sure, the agreement
is in form & voluntary meeting of minds, but we must recognize that its voluntary
character i3 a matter of relativity, The Board has the power to impose a settle-
ment unilaterally, a power which lies always in the background and which in-
evitably influences the contractor’'s decision. . i

) PHROPER RULE OF RENEGOTIATION . :
In view of the defects of renegotiation, it is pertinent to inquire further into the
eircumstances and conditions which {luamy its use, It lg In order only when it is
imFraotlmble for one reason or another to make firm (that is to'say, nonreviow-
bble) contract prices at the outsot, and when its use is considered preferable to the
review and reprioing of contracts individually. It has no place if fair and reas-
onable prices can satisfactorily determined in advance. Where firm-price
buying i# feasible, renegotiation should be'out. .
1t 18 interesting to note that this view of the role of renegotiation coincid

essontially with the position taken by rencgotiation snd procu;lep\'eut officials
during the rocent war, Industry was told repeatedly that what the Government
‘was trying to' do was to recapture overpaymonts to the contraotor resulting from
poor prlclng ; that such prlc!nw&a unavoidable under the pressute of t}xe eniorg-
enoy and the inexperience on both sides of the bargain; that the goal of procure-
ment polioy was the development of experience ‘and the perfection of techniques
#0 A8 to widen the Area of firm pricing; and that as that area widened renegotiation
would wither away’ ' Surely if this ‘the mature view of the résponsible wartine
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offiolals, wo should think again before confirming the uuiversal rencgotiability of
Government contracts and subcontructs as a permanont foature of our provure-
ment system,

If renogotiation Is appropriato only for contracts and aubcontracts for which a
fair and roasonablo price oannot be dotormined at the timo of placement, the
question thon bocomoes whother thoro is any gonoral oritorion of reasonabloness
by which the procurement authoritics can distinguish contracts ellgible for firn
and nonreviowable prices from those pm}x\rly subjoct to roncgotiation. Wao
Ro{,lu‘v?‘thom is suoh a oriterion, and I should like, with your permission, to disouss

rlofly.
BABIC CRITERION OF REARONANLYE PRICES

Tot mo bogin by saying that the propor concorn of {)mmlromunt polioy is the
roasonablencss of tho prico the Governtmoent pays, not the profit of the individual
contractor.  I'lio lattor outers the ploture only In onses whon it must bu used,
for want of anything bottor, as & critorion of the roasonablonons of the price,
Thoso cases are oxeoptional in poacotime procuromont, most contracts {)olng
placed in normally sompotitive markets whoro it can bo assumed, in the absence
of collusion or othor spucial olroumatances, that tho price of tho hest supplicr is
reasonablo rogardioss of the ameunt of profit ho makes,  In such casos wo nay
presume, rightly, that since tho businuss Is obtalnod in falr compotition o high

rofit refloots suporior efticionoy, and that tho contractor Is thoroforo entitled to it.
g‘l\o markot, not the profit of tho nucovssful bidder, (s the detorminant of a fair
prico, Whero a antisfactory degroo of compotition is present, the question of
profit is thoroforo irrelevant,

Although nurmally competitive conditions are tho rulo in poncotimo, there
romain, of courso, somo situations in whioh, for one reason or anothoer, thoro {a
not a satisfactory dogreo of competition on Govornmont work, and in which,
thorofore, tho reasonablonoss of tho market prico cannot bo takon for grantod.
In othor situations thero is no market prioe, bocauso thoe articlo is now, or bocaise
tho contract prico is fixod by a singlo nogotiation, without compotition, In
those casvs it hocomos nooemr{ to roly on some oritorlon of falr priocvs othor
than tho markot, and tho profit of the contractor inovitably comes into the ploture.

Dut even hero judgmont cannot {)ropurly turn simply on tho amount of this
profit. Tho aim of tho procuremont authoritics should be, so far as possible, to
approximato the result that would have beon arrived at in a normal sompotitive
markot, If the contractor in uu{mrlor in skill, unouiy and ofticionoy, ho should
bo allowod a profit that roflocts this superlority, and tho prico that pormits him
to make suoch & profit should bo Idored & 1 Llo prico, ovon though the
t)rom is largo. If ho is Incompotent and inoflicient, but if his sorvices aro nover

heloas indispensablo, ho should bo givon the lowest prico that will pormit him to
accomplish the nocosaary Govornment work, ovon though the profit is amall,

PROCUREMENT POLICY FOR A DEFENSE PROGRAM

With a heavy dofonse program, wo havoe, of courso, a situation intormodiate
botweon war and peace, in which tho area of normal compotition is conaldorably
narrowed, but cortainly with the program now in proapoot this arca will romain
lsrgn, permitting firm, or nonroviowablo, prices over a tremendous rango of articlos
and commodities entering into Governmont procuroment. Tho test of normal
market compotition will atill bo widely availablo, Certainly thoro is no justifica-
tion for making all contract prices unfirm by tho universal, retronctive renogotl-
ability proposed in the i)oudhlg hill,

It Ia to bo expeotod, of course, that many prime contracts will need some form of
prico roviow, pnrucul'uly in the bulld-up atage of tho defonse rroawu when the
producta are often unfamilar to the contractor, whon production techuiques aro
unseasonod, and when costs under full-volume output are unknown, ‘I'his wilt be
truo also of nany subeontraots, capoolally thone for subassemblios and somponents
of military ond produots that presont produstion probloms similar to thoso just
montioned for primo contracts. Jvon whon tho dofenso program is in full swing,
thero will inovitably remain a conaiderablo scopo efthor for prico redotermination
or for ronogotiation, bocause of chan{wu in doslgns and apocifications, the introduc-
%lon of new products, the breaking in of now vontractors, oto, It {s to bo hoped

\owever, that this scope will narrow progressivoly as timo goes on,

While firm pricing oan probably nover bo made uiijvorsal for spcoiaitzed military
artioles it oan certainly be tho rulo rathor than thoe excoption for standard commor-
olal articlos or their equivalents, Whatovor tho milliary end product, aubecontract
aad purchaso ordors soon fan out into ordinary articles of commerco, In torms of

¢
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numbers, though not necessarily in dollar volume, auch anbeontracta and ordors
make up thoe bulk of the total, Tn this area the preswmption Is overwhelmingly in
favor of firm pricing, though even here ronegotiation should be availablo in cares
wt;uru for ono reason or another tho markot doea not otfer a normally compotitive
rioo,

' T'o kum up, profit control can nover bo mado o satisfactory substitute for cost
control, 1t slould therefore bo the constant purposo of the procuremont agonvies
to widon the rango of firm pricing with increased exporionoo and improved toch-
niquen,  For, ag wo sald earllor, it s firm prichig that gives contractors and smp-
pliees the maximum ineentive to reduce costs and ineronse officiency, 1t % for this
reason the policy that by and largo will give tho Government the lowoest pricos,

DETERMINING THE ARKA FOR RENEGOTIATION

Granted that under presont conditions firm and final pricing of Qovernmont
contracts and subeontracts should ho the rule and ronegotiable prices the oxcoption,
the practical problom remaing of defining tho area for ronegotiation,

In hia testimony before the Armod Services Subcommitteo of tho Sonate (lome-
mittoo on Appropriations with roferonco to tho Military Fxtablishment Appro-
printion Act of 1030, the then Chairman of the Munitions Board recommonded
that thoro be exempted from ronegotintion all contracts ontered into as a result
of formnl advertising and compotitive bidding, and all subeontraots thoreundor,
This exemption was incorporated in tho appropriation then ponding, and has been
extended to various mititary appropriations passed since thon,

Whoether sueh an oxemption is wise may bo dobatable, but it ean hardly bo
debatable that many contracts arrived at by negotintion are equally oligible for
oxemption, as well ax innumorablo subcontraota arising under negotiated primo
contracts. The faet in that as now conducted tho negotintion of a contract can
bo a highly eompetitive process,  Frequently soveral producers are asked privately
and indopendently to submit blds or estimates and whoen theso are fn they are
')In\'ml againnt cach other until the best proposition is doveloped.  ‘Though nome-
nally negotiated, tho reanlting conteact prices may bo ns competitive as those
obtained by advortising for bidy, if not. more so, and quite as saitable for ecxemp-
tion from ronegotiation,  Asfor the undorlying subconteacta, they are no differont,
in general, from thoso ariaing under cmn]wtlhvnly bid prime contracts,

f the oxmmlnlnn only of compaetitively hid contracts and subeontraots thore-
under ia for thoso reasons inadequate and arbitrary, the question arises how
ronegotintion ean bo made available for use by the procuremont agoneies in
appropriato oases withotut being required in other eases for which it in not appro-
printe,  Here, it seema to us, Congreas ean well rovert to the method employed
n sootion 401 of the Recond f)oﬂulonoy Act of 1048, "There, s Indicated carlier,
it simply authorized tho responaible administrative authority (tho Beerotary o
Defouso) to designato for rencgotiation any contraots or class of contracts that in
his judgmoent morited tho destgnation,  Unliko the pending bill, which makes all
sontracts renegotiablo unless exemptod by administrated action, it exempted all
contracta unloas oxpresaly made subjoot by adminlstrative action, Thia seoms
to wy the logical approach uader presont. conditions, when the general presumption
ia in favor of firm pricing, rather than ronogotiability,

It may scom at first glance that it should make little difforonce to the final
result whether Congress decrees univorsal ronogotiability with authority for dis-
orotionary adminiateative_oxemptions, or universal oxemption, with authority
for discrotionary administrative application of tho devico, ll‘lm truth {s, howoevor,
that tho resuita will bo as far apart as tho polea,  Qiven universal covorage save
for adminiatrative oxemptions, tho officiala In oharge will conulder that Congross
has indicatod a gonoral presumption in favor of renegotiability. Accordingly
they will grayt oxm;l)tlona with the groatost reluotance, and only in the most
compelling caron,  Tho wholo history of adminiatrative exemptions from renogotia-
tion confirma this, If, on tho other hand, Congress indieates, by the requiroment
of nrooiﬂo administrative doslgnation, that tho presumption ia in favor of firm
rioing and nonronogotiability, the ros?onalbln oflicials will bo cncouraged to
imit the uso of the dovice accordingly. Tt is of tho utmost importanoce, thorefora,
that the application of administrative discrotion be rovorsed,

ATATEMENT OF CONGRKRAIONAL INTENT

While thia roversal will put renegotiation in ita proper placo, as an fnatrument
of proourement polloy, to be used, like any other doviooe, selectivoly and in appro-
priato cases at tho discrotion of the authorities, it will not suffice, in our judgment,
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w‘ithout an oxplicit statoment of congressional intent, spelled out in the governing
statute.

This statement should mako it unmistakably clear that the purpose of renegotia-
tion is to corroct rotroactively for mistakes in the pricing of Government contracts
and subcontracts, and that ﬁ. 13 t6 bo used only when for some reason firm and
final pricing is impracticable at tho time the contracts are let. It should emphasizo
that nonrenegotiable pricing is tho normal goal of procurement policy and should
be employed as widely as conditions permit, It should indicate that in normally
ocompetitivo markots the prico of the best supplicr is presumptively a reasonable
price requiring no rotroactivo review,

18 AFFIRMATIVE DESIGNATION PRACTICARLE?

We have already noted that in the past renegotiation administrators have
shrunk from the oxeroise of the liberal oxemption authority conferred by Congress.
There has been in fact a doplorablo flight from responsibility in this regard. ~ Tho
mere rurwihllity that some fature congressional investigation might unearth enses
in which exemption was unwisely granted has had a paralyzing cffect, engendering
a aaf)t;t.y-ﬂrst attitudo that has at times roduced tho exemption provision almost to
a nullity.

It is obvious that Congress is in no position to preseribe oxemptions in dotafl
in tho fluid and changoable situation we now confront. It is incscapably a job
for the administrativo authoritics, and some way must be found to induce them to
acoept the responsibility,  While thero is probably no way to exercise entirely
their fear of future logislative investigations, we believe the hest way to get the
real bonefit of administrative judgmont is the mothod suggested above: & olear
statomoent of congressional intent and a requiremont for affirmative designation
for ronegotiability.

It will undoubtedly be urged by thoxe who wish to avoid this responsibility that
affirmative designation is impracticable. We do not think so. It does, of course,
require a close intogration of renegotiation with procurcment, but since renogotia-
tion iy properly a procuroment device, this is a8 it should be.  We see no reason
why the renogotiation authority cannot promulgato a list of military end produots
and components for whioh prime contraots or subcontracts aro renegotiable, as
woll as a list of ordinary commercial articles which aro also subjeet. This lint can
be ohanged from time to timo with changes in markets and supply oonditions,
Needlesa to say, where the authorities desire, designation can be by individual
contracts, though the usual method will, of courso, be by class or tyuiw.

Thia seleotive approach should afford adequato protection to the (iovernment,
while avolding tho absurdities that result from blanketing in everything regardless
of need or justification, It should vastly simplify the proocess of rcno%olimlon for
both sides. Kven more important, it should save money for the Treasury by
broadening the incentives for economy and efficiency in production that can como
only with fiem pricing,

THE QUESTION OF ATATUTORY EXEMPTIONS

Assuming that the administrative application of renegotiation is reversed as
suggested, with all contracts and subcontracts exempt save those speomculs'
designated, either individually or by olass or type, by the Renegotiation Board,
the question arises whether it is nocessary or desirable to exolude from designation
any categories of contraots othor than thoso given mandatory exemption under
section 16 (a) of the present'bill. This is a (!uestlon to which only experience
undor the proposed arrangement oan give a satisfactory answer, but provisionall
at least it may be well to give the Board a wide discretion and trust that it will
designate for renegotiation only such contraots as olearly justify it.

hile it may be desirable to resort sparingly to statutory exomptlons under tho
arrangemont suggested, such exemptions should be emplolyed more liberally under
the rovorse arrangoement ‘)ropoaod in the ponding bill, For, as indicated earlicr,
with universal renegotiabllity, subject to administrative exemption, thero is little
chance that the Board wiil grant more than tho barest minimum of rolief,
Congross in this case should block out the major areas of exemption by statute,

w'ﬁ have no map or bluoprint of these areas, and will not presumo to offer a list.
Tho committee doubless has heard and will hear from othors on this subject. We
should like, however, to bring to its attention an area with which wo are intimately
famillar, and for which the oaso for Gxom{)tlon 18 not only extraordinarily cogent,
but unique. I refor to oapital bquipment sold to contraotors and subcontractors
fdr use in processing Government work. Renogotiation of the suppliers of such

!
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oquipment is highly discsiminatory, for a reason that will appear obvious on a
moment’s reflection.

TIIE CASBE OF PRODUCTIVE EQUIPMENT

When contractors and subcontractors in the chain of production of military ond
products purchase materinls, parts, and components for incorporation in such
productz, they are buying goods destined to become the property of the Govern-
ment,  In effeet, they are simply making advance payments on Governmont
account, It is perfectly logical, thereforo, to regard these purchases as indirect
Government procurcment and to treat the suppliers’ profits therofrom, for the
purpose of renegotiation, just as if the procurement had been dircet, Such
profits, unless exempt, wre properly renegotiablo in full,

The case is quite different, however, when contractors and subcontractors pur-
chase long-lived equipment for the production of military end produets,  Ordi-
narily such equipment s not destined to become the property of the Government.,
It remaing permanently in the title and possession of the contractor,  Morcover,
ity cost, unlike the cost of military components or end products, is not directly
chargeable to the Government,  Instead it is reimbursed to the contractor only
over a period of yoars, in the form of the depreciation charge for the use of the
equipment on Government work,  Reimbursement is complete, thorefore, only
w‘wu the entire servico lifo of the equipment is exhausted in this work.  Such cases
are rare.  Ordinarily ounly a fraction of tho lifo is 80 consumed, the remainder
being run out in production for private account, It follows that reimbursemont
through depreciation charges on Government work is also fractional,

Despite tho partinl charaeter of this rebmbursement, the ontire profit of the
machinery manufacturer who supplied the equipment is held, under the pending
hill, to be renegotiable,  But even this is not all,  If this manufacturer in turn
buys a machine which is used, even momentarily, in the production of the equip-
ment ho furnishes the Government contractor, the profit of his supplicr becomeos
likewise renegotiable in full,

Fiven if the profit from tho sale of productive cquipmont to a Government
contractor iy properly renegotiable, the renegotiation should apply only to that
portion of the profit which corresponds to the portion of tho service iifo of the
equipment, that ix exhausted in the exceution of Governmeont contracts. 1f, for
example, the equipment is to have only ono-tenth of its potential serviceability so
exhausted, the profit of the equipment manufacturer from thoe transaction should
itself be renegotiable, at moxt, to the extent of only one-tenth,  Similarly, only
a samall fraction of one-tenth of tho profit from thoe sale of machinery to tho
equipment manufacturer himself should bo renegotiable against his supplier,
To rencgotiate the entiro profit in both cases, s the bill proposes, i not only
unjustifiable in principle; it is & gross diserimination against the manufacturors of
capital goods and t.lmlr suppliors,

Obviously, thero are two ways to remove this diserimination.  One is to oxempt
from rencgotiation productive equipment purchased by defense contractors and
subcontractors for thelr own account, even though it is used on Government
work, The second is to devise a procedure for renegotiating some fraction of tho
profit of equipment manufacturers from sales to defensa contraotors, rather than
tho entire profit. Lot e consider these in order.

The straight oxemption i3, of course, the simplest solution, and if the only
alternative is full reno, otinb{llty as contemplated in the bill, it is certainly to
be recommeonded. 1t is intoroslinu to note that the Senate came to this con-
clusion during the recent war and voted tho following mandatory oxemption from
ronokoﬁation (eliminated in conferonce): '

‘‘Any contract or subcontract for durable machinery, tools, or equipment usod
in processing an artiole made or furnished under a contract with a f)n artiment
or a subcontract, but which is not incorporated in or as a part of such article,
For purposes of this subparagraph, the term ‘durable machinery, tools, or oquip-
mont’ means machinery, tools, or cquipment ordinarily having a usoful lifo of
more than 10 years,” ¢

Tf the Sonate took this step at tho height of an all-out war (January 1044) after
noarly 2 years of expocicnes with renegotiation, it curtainly behooves this come
mittee to consider similar action,

The second alternative to which I referred a8 moment ago, fractional renogotine
tion of profits from the sale of productive equipment to defense contractors and
subcontractors, is of necessity far less simple tlmu straight exomption, Obviously,

4 Pxcerpt from H. R, 3687 (78th Cong.) as it passed the Bonate.
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it Is possible only in rare instances to foresee what fraction of the service life of
such equipment will bo run out in Governmont work. Prediction being excluded
in most oases, it is necessary to fall back on somo arbitrary assumption ealeulated
to work rough justice over all and at the same timo provide an administrable
rule, Wo proposo tho assumption that the first 5 years of the sorvice of equipment
originally aoquirod for defenso production will be dovoted entiroly to Govoernment
work and that the remainder of the servico lifo will be dovoted to ordinary com=
merecial work. We propose, in line with this assumption, that the roncgotinble
portion of tho sales of such ec‘uipmm\t by aum)llom bo the proportion which §
yoars i3 of tho normal sorvice life Thus, for 10-ycar oquipment, one-half of the
salos would be ronegotiable; for 145-year cquipment, one third; for 20-year, one
quartor; and 8o on,  ‘T'his arrangement wou d not apply, of course, to sales direct
to the Government or for Government account, which would be fully renegotiable
like other saloa of this kind.

To apply the proposed rulo, it is nocessary to have somo readily available
measuro of normal sorvice lives, For this purposo we suggest tho uso of Butletin
¥, lssued by the Burcau of Internal Rovenue. Au alternative would be to use
the lifo assumed by the purchasor of the equipmont for income-tax smrpom-s.
Tho seoond toat is, of course, loss casy to apply, sinco tho supplier would have to
asoortain his oustomor’s tax depreoiation rate in each case, but it is novortheless
thoroughly workable If the Congross profevs it.

Undeor presont conditions, the assumption that defenso contractors will use new
oquipmont exclusively on (iovernment work for 5 yoars al»pm\rs to be liberal, It
scoms likely that on tho average more private work will e done on tho facilitios
during tho first 5 yoars than Government work after that poriod.  In any ovent
it is a roasonably satisfactory basis for fractionnl renegotintion in this fiold, mui
the Machinery Institute stwn}(ly recommonds it if the Congroess doos not seo fit
to exempt private purchases of equipmont ontirely.

1 oan olarify our position furthor by saylng that wo do not ask a eategorical
exemption for produotive oqull;{nwnt if rencgotiabllity is detormined through
affrmative dosignation by tho Renegotiation oard, as proposed earlier, but we
du ask oven in that case that tho statuto enjoin the fractional rencgotintion just
desoribed whonover equipment ia made subjeot by designation. f aflirmativo
d:ulﬁmuon is m}oowd, howover, wo ask for cithor a catogorical exemption or &
quirement for fractional ronegotiation, whichever tho committeo desires,

RENBQOTIATION AND PRICE REDETERMINATION

As indloatod earller, ono of the virtues of over-all rotroaotive ronegotiation is
the avoldanoo of contraot-by-contraot repriciug, & virtuo particularly important
for the contractor with a multlplioh;{ of ropriceablo contracts, The avoidancoe is
by no means comploto, howover. Thore is & logitimato place for spocitic repric-
ing, cepecially in large primne coutraots, and there is no reason to beliove that
over-all rencgotiation ever will or over should eliminato it entirely. 1t in possiblo
in many oasces to tailor repricing arran;}omm\ts to tho ciroumstances of the par-
tioular contract, with benofita not derivablo from a retroactive rocapturo of profita,

1t is possible, for exampie, by periodic forward repriolng to give tho contractor
an assuranoo of firm prices for limited periods of timo, or for mited numbers of
dolivorios. In this way can ho bo given some incoutive for economy and offi-
oclency—provided, of courso, that the roward for his offorts is not take away by
rencgotiation later on. This proviso brings mo to our recommendation, ‘Thore
is no sonse in pyramiding retroactive renegotiation on specific repricing. The
law should therefore prohlbit the Iencgotiation Board from including in rencgo-
tintion any contracts or subcontradts that have been individually repriced undor
thair own ros)rlclug olauscs. It should be assumed that suoh reprioing is suflicient ;
henoe ﬂ:ﬂ. the contracts aro not to be reviowed again in an over-all rencgotiation

ng.

There is anothor point to bring out in this connection. The deoision whethor
to recapture excoasive profita by over-all ronoruumlnn or by invoking price
redetorinination clausos in individual contracts should turn on tho real inerits of
the alternatives, not on oxtrancous aud irrclovant considorations. Yet, such
considerations are inevitably introduced by the fact that funds recaptured by
renegotiation go to tho Troasury whilo those reoaptured by prico redotermination
:: back to the procurement agenoy concornod, whore they are available for ro-

penditure. is places an artificlal premium on'specific price redotermination
a8 against renegotiation and tends-to encourago oxcossive uso of the favored
device. We suggest that both procedures bo put on a parity by an amendment

[}
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to tho ponding bill providing that recaptured profits go in both cases to the
Treasury. .
RETROACTIVE APPLICATION

The bill subjects to renegotiation reccipts and aceruals after January 1, 1051,
on contracts and subcontracts enterod into prior to that date, sven though they
wore oxemptod by tho Renogotiation Act of 1948 or by regulations issued there-
under,  Such retroactive application woe consider both unnecossary and unwise.
Wo urge that the new law bo applied only to contracts entered inta after Decem-
ber 31, 1050, and to such earlier contracts as wero renegotiable on that date under
tho 1948 act.

BUMMARY OF RECOMMENDATIONS

1. Tnatead of making all Government contracts and subcontracts renegotiable,
aave as exompted by administrativo action, mako them exempt oxoept when mado
subjoot by adminiatrative action.

2. Direct tho Renegotiation Board to make rencgotiablo only contracts and
subcontracta for which a fair and reasonable prici cannot be determined at the
time of placement by reference to the competitive market,

3. If universal renegotiability is continued, contrary to recommendation 1,
olther give statutory exemption to contracts and subcontracta for productive
equipment and components thereof or provide for fractioual rencgotiation of such
co{nlmv‘ls. Provide for fractional rencgotiation even if recommendation 1 is
adopted.

4. Exclude from renegotiation contracts and subceontracts that have been
individusily ropriced under their own repricing clausos, and coser into the Treasury
any profits reeaptured through such repricing.

b Apply the law only to contracts and subcontracts entered into after Decem-
her 31, 1050, and to earlier contracts that were renegotinble on that date ynder
tho act of 1048,

Mr. Teunonan. Wo feel first of all that this is an opportune time
to give a careful and thoroughgoing review to the whole question of
the role of contract renegotiation in a defense program of the sort we
now contemplate. . ]

. 1 should like to remind you that historically the Wartime Rencgo-
tintion Act and thoe act of 1948, which restored renegotintion during
peacetime, were both rushed through Congress as riders on appro-
printion bills, and industry had no opportunity to express its views,

hero wero extensive hearings before the Ways and Means Com-
mitteo in August; and this, T believe, is the first opportunity that we
have had to discuss with this committee the question of what form
renegotiation should take in conditions of less than all-out war,

The decisions that are made now will last a long time, and wo are
in tho fortunate position of not having to decide anything hastily
because, as you gentlemen kuow, wo havo a Ronogpgmtmu ct in full
effect now, the act of 1048, which is adequato provisionally, and there
is cortainly no justification for lprom itous action at this time.

Our principal objection to the bill is that it is almost a complete
recnactment of the World War II statute, ignoring what wo consider
vory substantial differences botween procuremont conditions obtaining
now or in prospoct as compared with the World War IT conditions,
During tho hoeight of the war, the Federal Government was purchasing
about 35 porcont of the ontire output of private industry, including
agriculturo; and, with the dofense program now envisaged, that per-
contago will pro ably not go over 15 percent. . )

_ Senator Martin, How much has our productivity increased since

World War I1? . o

Mr. Ternoran. Our productive capacity is estimated at 30 percent
higher, or somewhat more. .

nator Martin, Good.

i
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Mr. Ternonaut. At any rato, by this test, wo are not dealing with
conditions comparable to war, and we believe that the differences in
conditions justify a very radical difference in the approach to contract
renegotiation.

You know how renegotiation started. The sorvices were simply
smothered with {)rocurmncnt commitments. ‘They wero short-
handed. They did not have the trained staff. 'The contractors wero

on. They were makinl; products that they had never made before

y productive methods that they had never used before, and it was
impossible to make firm prices on any substantial part of that procure-
ment, particularly in view of the hast. We will inve a lot of that this
time, of course. ‘'he same thing is going on in diminished degree.
It is very much less, and, as we now confront the long-drawn-out
procurement program, we can hopo that with the seasoning of the
procurement oflicials and of the contractors, and with the completion
of the strains of economic conversion to war production, we can get
procurement on a more or less normal basis; and we can taper down
the role and function of contract renagotiation to what wo consider its
legitimate role is.
want to make it perfeetly clear that we are not opposed to renego-
tiation. We have certainly come to tho view, after a great deal of
expericence with it in the war, that it has a perfectly legitimate role to
play in procurement policy, and wo do not see that role entirely
extinguished in the visible future.

As I said & moment ago, we look for a tapering down of the area

that is appropriate for the use of this device. It has very distinet
advantages; and, if you will permit, I will mention just three:
“"The first is the convenience, both to the contractor and to tho
Government, in situations where the contractor has a great many
contracts in his plant which aro subject to repricing. To reprice
those contract by contract is an extremely onerous job, and it is very
time-consuming on both sides; and, in circumstances of this sort,
retroactive over-all renegotiation after the close of the year is a
marvelous time-saver, and indeed indispensable with the multiplicity
of repriceable contracts.

From the standpoint of the contractor, it has the advantage of
permitting the offsctting in this retroactive roview of loss and low-
profit contracts against high-profit contracts; whereas, if they are
repriced soparately and without reference to cach other, the con-
tractor gots nicke({ on high-profit contracts with no compensation on
the loss husiness. That s a very important featuro.

Now, from the standpoint of tho Government, rencgotiation has
the advantage that it permits the Government to reach subcontractors
as far down as it wants to go in the soveral ticrs of subcontracting and
supply. Having no direct, contract with theso producers, it is in a
very poor position to polico repricing arrangements in retroactive
contracts, but at the end of the ycar rencgotistion permits every-
thing to be mopped up.” ,

8o, wo beliove that it is a perfectly logitimato operation and has a
proper place. It does have, however, very grave disadvantages which
wo ought to take cognizance of, and which in our judgment limit its
proper role of application pretty narrowly. Let me run over those.

In the first place, the assurance that everything will come out in
the wash, so to speak, and that everything will be mopped up at the

¢
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ond of the year in this retroactive review, is just an inducement to
lazy and sloppy contracting and to lazy contract negotiating on the
side of the contractor as well. It is an invitation to sloppy procure-
ment practices, and it generates them. Anybody who has observed
this in practice will keenly realize that.

Secondly, this recapturo is, in effect, akin to a 100-percent tax on
the profits that the renegotintors deem to be excessive. It is the only
area that I am aware of where any Government has imposed 100-
percent taxation on any segment 0{ profits.  You remember, it was
done in some countries like Britain and Canada, but they sweetened
it with a postwar refund of 20 percent, so that the not impact of the
tax was only 80 percent. But, as to renegotiation, it is a 100-percent
tax on the allegedly excessive portion of income. It constitutes,
therefore, a very serious deterrent to the incentives of the contractor
to cconomize Lo save costs and to augment his profits by doing so.

There is no point in augmenting them if they are tnken away 100
percent at the end of the year.

We exaggerate, 1 think, the net saving to the Government of the
application of contract renegotintion duving the war. By pointing
this out, I do not mean to oppose its application; but, as nearly as we
can seo, after you allow for the taxes that were lost through renego-
tiation and recapture, because the incomo would otherwise have been
taxable, the Government madc a net gain in the 4 years 1942 to 1945
of perhaps $2,000,000,000—maybe a little over that, but not much.

During that same period, it bought $200,000,000,000 worth of the
products of private industry. The net recapture was about 1 percent
of the total procurement. And, when you realizo those ratios, you
can see that the effect of impairing the incentives of contractors to
oflicient production and the inducement of loose control could casily
have more than offset the net gain to the taxpayer by recapture.
And, even if the taxpayer was a net gainer, it does not follow neces-
sarily that the Nation as a whole was a net gainer, because, if it led to
tho wasteful use of manpower and physical productive capacity and
materials, those wasted materials were diverted from civilian produc-
tion, and tho citizen may have gained a few cents as a taxpayer while
he lost as a consumer.,

So, we should not regard this in the light of a tremoendously im-
portant source of net savings to the Government.,

My third disadvantage of roncgotiation is not so important, but a
lot of people think it is very important when it hits them, and that is
the burden on management in making the necessary classifications
of its contracts, filling out the requisite forms, preparing renegotia-
tion reports, meeting with the rencgotiation authorities, and following
up with the further researches and further statemonts.

Anybody who has gone through one of these proceedings has the
greatest respect for the amount of time it takes, and it takes the time
of top management as well as intermediate management.

My fourth objection is the complete arbitrariness of the results.
Without impugning in any way the integrity of the renegotiation
boards, I think it is fair to say that the results of rencgotiation dotor-
minations in World War II did not convince contractors or the public
of their equity and comparability. They are cssentially star-chamber

roceedings. The rationalization is unknown to the contractor.
hey are pure conclusions on the part of five men, and five differont
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men from this district and another district. There were 50 or moro of
these boards renegotiating, as you know.

Notwithstanding the integrity of the officials, I say the results
remained actually and in the opinion of the business community
considerably arbitrary. It was impossible to persuade the community
that equity was dealt our even-handedly.

Now, those are grave objections.

Lot me go on to say what I think should be the proper role of con-
tract renegotiation. I think it is in order when firm price buying is
not feasible at the time contracts are let and when the specific repric-
ing, the individual repricing of tho separate contracts is impractical
because of convenience or the time required or the preference of the
contractor, and so on. That is tho area where it properly applies,
where repricing is necessary or price determination in somo form is
nocessary, and whore it is not desirable to accomplish those redeter-
minations contract by contract. I think this is the view that the war-
time officials took. I was in the thick of this myself, and I remember
& number of addresses on the part of high procurement o cials, Pul-
sam, Browning, and others, and thoe Secrotarios of War ana Navy, to
the offect that they rogarded contract renegotiation as a nc-~essary
expodient in view of tho pressures that were on them and the circum-
stances I described earlier, but that they hoped it would wither a.-ay
with the perfecting of contract techniques and the seasoning of the
contractors and the stubilization of procurement.

They honestly expected and hopod that it would wither away, and
they sold business on contract renegotiation partly by the promise
:.ihat, it was a tomporary emergency expedient that would be tapered

own. -

Now, in less exigent circumstances we are confrontiniz proposals to
make it permanont, not only permanent but universal, covering all
Government procurement. 'That I think is a step backward, and as I
said earlier, it behooves'the committeo to give a fundamental review
of the whole situation.

Firm pricing ought to be the goal of procurement policy, and thoy
ought to work toward that with overy effort, because wherever firm
pricing is t;l)‘ossiblo we are gersuadcd that in the longrun and in general
1t brings the lowest possible prices to tho Government, by giving the
contractor the maximum incentive to control his costs. If you cannot
set up procurement devices which give the contractor an incentive to
conirol hit ¢osts, you can never hope to take up for that deficioncy
by any type of profit control of the contractor. The whole drift is
toward contrasting to turn into a cost-plus operation.

Now, where do we come out with this? It follows from the reason-
‘ing T have just offered that ronegotiation is a procurement device of
merit where justified, but that it ought not to be aﬁ)plied universo.llg',
and that it should be applied selectively at the full discretion of the
procurernent authorities and the renegotiation authorities, and I
would not limit their discretion, but it ought to be applied selectively
and by the affirmative designation of products, commodities, and
classes of contracts ns the need arises, with undesignnted contracts
nonrenegotiable. - : o

* This 18 & reversal of the wartime set-up,!where all contracts were
automatically reneﬁotiable unless exempted, and it is a reversal of the
order proposed in the pending bill. You may think that it makes very

. !
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little difference in the end whether contracts are made subject initially
and whether the administrators are given power to exempt, or whether
contracts are made exempt save where the administrators designate
thom for renegotiation. That, however, is not the case.

Anyone who has observed tho administration of renegotiation will be
perfectly convinced, as the preceding speaker pointed out, that if you
make them all rencgotiable de novo, the administrators will interpret
that as a congressional statement that the presumption is in favor of
rencgotiation and that exemption should be narrowly construed and
restricted to the most patent cases.

Under that kind of mandate, I am positive that the exemption
provisions will turn out to be substantially a nullity again, as they did
the last time. You cannot get the administrative boards to accept
the responsibility of making large-scale exemptions.

Now, maybe you cannot get them to accept the responsibility for
limiting the designations to the appropriate area. 1 think, however,
that the chances are much better, because the reversal of the set-up
would constitute an indication that Congress regards renegotiation not
as the rule but as the exception, and that the presumptionis in favor of
firm pricing and nonrenegotiable procurement.

Notwithstanding that, I would give them full and plenary authority
to designate as they seo fit. .

That brings me to my final point, gentlemen, and that has to do
with the peculiarities of the type of product that my organization
represents, namely, industrial equipment.,

Now, if the contracts and subcontracts call for matériel that will
eventunlly wind up in the hands of the Government and be paid for
by the Government, where other conditions justify, it is perfectly
appropriate to make thoe profits from those contracts rencgotigble in
ful‘, tﬁat is, 100 percent, We do not think it is appropriate in the
case of productive equipment that is not sold to the Government
but that is sold to the private contractors and subcontractors for use
in 'Fart on Government work.

he definition of a subcontract that is in this bill makes it manda-
tory that all sales of equipment even to private contractors be fully
renegotiable. It goes even further. A manufacturer of equipment
who sclls a picco of equipment to another manufacturer who makes
egluipmont, to deliver to defense contractors or subcontractors has his
sales of that type likewise rencgotiable in full. Now, this equip-
ment never winds up in the hands of the Government. It remains in
the possession and title of the contractor, and in general it scrves
only part of its useful life in Government production, or defenso
production.

The presumption is that most if this cfiuipment, which lasts 20
years, let us say, will not servd out its full life or anything like it in
the production of Government work. .

e propose, since nobody can foresce in advance what portion of
the service life of equipment delivered to contractors and subcon-
tractors will be exhausted in Government production, to solve this
problem by a flat and arbitrery presumption which we consider
generous to the Government, and at any rate, a satisfactory workin
rule, We propose to assume that the first &6 years of service of a

uipment delivered to Government contractors and subcontractors
will be exhausted exclusively on Government work, and that the
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rémainder of the service life will be used in commorcial ‘production.
That I think is a postulate that is generous to the Government,
because if I had to guess, I would say that there will be more com-
mercial production on this stuff during the first 5 years than there
will be Government production after the first 5 years,

But you have to have a working rule here of an arbitrary character.
We propose that rule, and we propose that it be applied in this fashion:
That that fraction of the profits of the equipment supplier be rene-

otiatable which 5 years constitutes of the normal service life of the
acilities delivered.

In other words, if it is a 10-year asset, rencgotiato half of his profits;

if it is & 20-ycar asset, rcnefotinte a quarter of his profits. The
Government pays for those facilities only through the charge for
depreciation on the use of them in Government production, and that
seems to us an appropriate, if rough and ready, solut:cn of a deep
question of principle here, whether 1b is fair to the suppliers of equip-
ment to renegotiate all of tho profit from the sale of such equipment
when the Government does not buy it and does not buy more than a
fraction of it through the charges it bears for the eontractor’s deprecia-
tion.
* It is easy to solve that on either one of two bases. You can use
Bulletin F promuigated by the Treasury Department in 1932 as the
standard of expected service lives, or you can require the supplier to
interrcgate his customer and find out what rate the Treasury allows
him for tax-depreciation purposes, and take that. That is a little
more complicated, but it is still thoroughly workable. There is
nothing that I can see that is nonadministrable in this proposal for
fractional renegotiation of the profits on the sale of equipment to
Government contractors. Only it has to be a matter of statutory
prescription, because we cannot expect the renegotiction board on its
own initiative and with no statutory maadate to ingugurate a scheme
of this kind.

The alternative, it seems to us, is an outright exemption of produc-
tive equipment not sold to the Government. We are not exactly
asking that, Wo are offering this as what we think is a reasonable
compromise, but we believe that exemption is better than making
such profits 100 rorcent subject. :

You may recall that the Senate voted in January of 1944 to grant
an exemption to productive equipment not sold to the Government.
1t was lost in conference, but this body is on record as having reached
that conclusion at the height of the war, and it would secm even more
api)ropriate today if our scheme does not commend itself to you.

apologize. 1 have one more point, that will take only a minute.
That has to do with the interrelation between over-all contract re-
negotiation and the price determinatibn on specific contracts.

8 I seid carlier, renegotiation is a saving grace whenever the con-
trastor has a multiplicity of repriceable contracts, but that does not
mean that renegotiation ou%ht to supersado this specific repricing.
On the contrary, we think that ropricing has a very important rols,
and it should not be excluded or supplanted by renegotiation where
its own merits are paramount.

There-are a lot of major contracts that offer excellent scope for re-
pricing arrangements, preferably forward repricing by periods of time
or-by ‘amounts of delivery on the conttact. The forward repricing

!
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ives the contractor a limited incentive to maximize the pricos and

eep his costs down during the period of the freeze, We would like
to sco n lot of experimentation with various incentive devices for the
forward repricing of deliverics on long-term contracts.

We do ask, however, that we avold the pyramiding of the two
devices on top of cach other. That is, where you have a contract
that has been repriced in accordance with its own repricing provisions,
that should be enough. That contract should not be thrown into the
pot for rencgotintion at the end of the year. If you do that, you
emasculate the whole operation of incentive repricing arrangemeonts
on the particular contracts,

So we recommend, as I say, that where contracts have been repriced
in accordance with their own provisions, they be excluded from the
renegotiable business for purposes of review,

Lastly, as you see on the statement, we do not think that the act
of 1951 ought to have been made retroactive in its application to
contracts that were exempt before the beginuing of this year under
the Rencegotiation Act of 1948,

Thank you.

The Cuairman. Thank you very much.

Are there any qnostions’g

Senator MarTIN. No questions,

Mr. Tersoran. Thank you.

The Cuairyman. Mr. Foreman.

Will you please identify yourself for the record?

STATEMENT OF H. E. FOREMAN, MANAGING DIRECTOR, ASSOCI-
ATED GENERAL CONTRACTORS OF AMERICA

Mr. Foreman, I am H. E. Foreman, managing director of the
Associnted General Contractors of America, a national trade associ-
ation representing some 6,000 firms throughout the Nation that do a
substantial majority of the construction work executed by contract.

The CuarrMAN. You may proceed.

Mr. Foreman. The points which I wish to make have been sum-
marized on the one-page sheet which has been passed out. I would
Like to have the opportunity to amplify these particular points a little

it. .

The CuatrmMan. Very well.

Mr. Foreman. Point No. 1. The presently proposed legislation
makes all contracts with certain designated departments su%)jcct to
renegotiation, and gives the President complete power to extend the
application of the measure beyond these departments specifically
named. Furthermore, it applies not only to contracts to be under-
taken, but also automatically applics to contracts elready in existe
ence, to the oxtent of moneys to be paid or payments accrued after
January 1, 1951, whether or not they are defense connected and
whether or not obtained as a result of advertised competitive bidding.

I would like to point out that perhaps $2,000,000,000 worth of
construction contracts are normally carried over at the beginning of
any year. Construction work for various Government departments
ig part of the normal business of the construction industry, quite a
substantial part of it.
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The way we read tho logislation as passod by the House, & con-
tractor who has built a poat office and has it all complotod but. atill
haa some retained porcontage still to be paid, finds that that retained
poreentage and the retained percontage of his subcontractors down

16 line ave subjoct to renogotintion,  Similarly, dama such an the

lack-Hill down there in Georgin and South Caroling, cortainly wore
nat influonced by the dofease effort at the timo of theiv bidding. ‘This
partioular dam 13 still in process and probably will be in process for
quite a number of yoars, Yot the way we road tho law, it would be
subjoct to ronegotintion,

In all instances, the contracta wore obtained after complote plans
and apocifications, after open bidding by all the bidders, on nl‘ the
facta known. And whilo becauso of the inflation I doubt. if vory much
would bo recoverad in any avent, it cortuinly would make for a lot
of additional oxpensa to tha contractor and to the Government an well
to look into thoso contrants, We think it is thoroughly unjustitinble
and thoroughly indefonsible,

So much for that work is being earvied over,

Looking to the noxt proposition, of work to he undortaken, we
think that that divides itaolf necessavily into two branches, that
which ia defense connectod and that whieh is not.  And wo think
that o the oxtent that the nondefonss work is earvied on as a vesult
of competitive bidding, again, with all plans and spocifieations avail-
ablo and advertised, and the publie at large invited to bid thereon,
the Govornment is sufficiontly and complotoly protectod,

Certainly it would not bo in uny wome position than the States
counties, and municipalitios. 1f someone wants to bid on some amall
projecta, just to make this point atand out as prominently as possible,
a little vemodeling, vepairing, and onoe thing and another, that adds
up. to $100,000 on Government buildings, it would be subjoot to
renegotiation; on othor t-y{:oa of atructures, it would not be,

Jonstruction that will be undertaken by the Government will bo
by no means & major peroentage of the total construetion volume of
the conatruction industry, in any evont, Regardless of how atrongl
this war may develap, wa are atill goinix to have to wmaintain this
aivilian cconomy; we ave atill going to have fires and deprocintion
and all that sort of thing that are going to hava to ho takon cave of,
and thero will bo a subatantial amount of now construction, highways,
sowors, hospitals, achools, and all that sort of thing,

It seema to mo that the Government should take a eaveful look.
I am talking about non-defense-conneoted work, Why should a
contragtor exposo himasell to Governmont rencgotinted contracts
when there ave other types of work available in that pactioular fleld?

Now, gotting ovar into the defonse side, again, if the work ia ad-
vertised compotitively, thero can be no argument that all the facts
wore not known, and it scems to ua that the committes should care-
fully consider whether any contracts obtained as a result of open
competition in tha construction field should be handled undor re-

noﬁgu'ation. .

, The 1048 not exempts it. It exempts all work under sompetitive
contraot, whother conatruction or otherwise.  But 1 am sposking
sololy. and alone from the construction atandpoint, becauso that ia the
ouly thing that I pretend to know anything about, .
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Senator Burner. Mre, Foremaa, do you make any speoifio auggoea-
tions a8 to omissions which should be made in 1. R, 1724, or any
additious or amendments that should be added to it?

Me. Foruman., Wo lnd presonted an amendment to the original
legislation which was under consideration luat summer which was
reproduced, weo understond, in the House, but the finally enneted
bicco of logislntion was aui»s(.m\(inlly difforent, 1 am roforving to
‘l. R. 0240, of the Bighty-limt. Congress, which was a duplicato of
1270, the oviginal bill m the House,

At that time, we proposed that there be an oxemption of any con-
teact with a dopartinent. awneded as o rosult. of compotitivo bidding
but not including negotinted price contraots for the construetion of
any building, atructure, improvement or facility, og any subcontraot.
diveetly or indireetly undor the contyaot or subsontraot to which this
subscetion does not apply by reason of this pavageaph,

Wo beliove that that same recommoendation is appropriste for cone
siderntion in conneetion with the present legislation,

Senntor Burnen of Nebraska, {)o you have others besides that?

My, Foreman, Not in such specifio form,

Senntor Burner of Nebraska, In the measure, you favor the pro-
visions in the net of 1943 - -

Mue. Foreman. And 1048,

Senaror Burnkn of Nebraska, Aund 1048¢

Me. Foneman, Yes, siv. 1 was privileged to appear boforoe this
committoo on both occnsions with reapoeot to thit sae point,

Sonator Burrkn of Nebraska, 1f those provisions were reennotod
in this present act, do you think it would bo agrecable?

Mur. Foreman, Yos, sir,

With regard to our point No, 3, within that asen whore venegotintion
in hound to apply, particularly in view of a negotinted lump sum,
defense connootod, theve are all sorts of situations in our industry,
which is not like & manufacturing operation at all. One contractor
may bo associnted with one partner as a joint venturs on ono projoet;
ho may be associnted with an antively different contractor or con-
traotors in anothor venture,  Wao fool that the contractor should bo
ronogotintod according to his intorest in all contracty subject to
ronegotintion so that the good and bad ean be weighed together, and
not hw individual joint venturea renogotintod as such, as was the case
following the laat war,

Going to point No. 4, wo think that the procedure that was followoed
in the war precoding, namely, that the renegotistion be handled
within the ageney that had chargo of the contract from the beginning
in the correot procedure hooause only they, pacticulurly in our typo o
business, the ones that have beon present in conneotion with the
building or the structure, or whatover it is, and know the problenw
that were involved, can approprintely examine and weigh the various
propositions that the Congress intonds shall be woiglw(r in arviving at
the final answor,

Wao feol, a8 is indieated in point No. &, that the words “‘oxcoss
profits” having heon used in this particular bill and those used in the
mtarnal-rovenue atrueture should be interprotad the snme, and that
the rules of the Bursau of Internal Revenue, plus the atatute, should
bo followed and applied in determining what the cost itema are,

TROGH -8 1 ~—me-8
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- It certainly would be & very unjustifiable proposition where two
different answers were arrived at for the same particular words.

Finally, in our point No. 6, wo have noted that the appeal lies
finally with the Tax Court under the present lnw., Wo feel that the
oontractor should have tho way open for appeal to the courtsofappeal
of the United States. We fecl that that 1s part of our Government,
and it should follow, and we believe that it will demonstrato the good
faith of tho Government and will result in a much better attitude on
the part of the contractors,

That is tho oxtent of my statement.

Tho CualrMAN. Are there any questions?

Senator MarTIN. No questions.

The Crairman: Thank you very much for your appearance, siv,
" Mr. Foreman. Thank you, sir,

The Cuamman, Mr, Schaffner, will you come forward?
© You may be scated, if you wish.

Will you identify yourself for the record, please?

S'I'A'I‘EMEN'J.‘~ OF GEORGE SCHAFFNER, ELECTRIC EQUIPMENT
s REPRESENTATIVES ASSOCIATION

Mr. ScuarrNer. My namo is George Schaffuer. T am a member
of the Electric Equipment Representatives Association.

- With your permission, I would like to read this short statement.

The CHamMAN. Very well,

Mr. ScHArFNER. Our association is not opposed to the principle of

renegotiation. We believe that, if we are to be renegotiated at all,
it should be on an over-all valuation of our efforts by rencgotiation
boards. Payments made to us by our manufacturers should bo
allowed 100 percent to them as costs in their own renegotiation. We
unde_x(?t.and at section 2 (d) (2) of the bill before your committee so
provides.
- 'This means that wo will be froe from nongovernmental renegotintion
or, in othar words, from the hazard of being asked by individual manu-
facturers that we represent to return some part of the paymoents mado
to us. Such a demand might be made—it has been in the past—
upon the ground that the manufacturer was not atlowed to take that
payment a8 an item of renegotiation cost in his own renegotiation
proceedings.

This type of demand results in our members being in effect renc-
gotiated without the value of their own services ever being doter-
mined directly by the renegotiation board. Consequently, our efforts
should be reviewed in our own direct renegotiation proceedings, not
through those of the different manufacturers wo represent.

The bill before your committee follows, in the main, World War 11
renogotiation standards. It particularly reestablishes the $25,000
grosa incomo test for manufacturers’ representatives. Your com-
mittee probably knows that this type of rencgotintion at that dollar
level was first adopted by the Congress in 1943, beecause of the carlior
disclosures of easy and large procurement foes which wore earned by
so-called brokers, or 5-perconters, This backgronnd was a handicap
in all World War 1I rencgotiation proceedings affacting our members,
For a long time the rencgotiation agencies would lump our type of
representative with such sales brokeis. It took us much time and

[
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cost us hard-carned profits before woe wero able to educate the agencies
to recognize the difference,

We ask that your committee now recognize that difference so that
we will not have to reeduente the new renegotiating personnel,

Almost all of our members are graduate or registered clectrical
engineers.  Thoy employ in their own organizations the same class
of professional personnel.  Their principal serviee is to engineer the
olectrieal requirements of the customers of their manufacturer, Theso
relate to complex, specinlized cleetrieal installations and equipment
which are not standard clectrical items.  Sales procurement by itself’
is not their major effort. A broker or §-percenter is concerned almost
exclusively with procurement. He generally is not equipped to do
move than that.

The Congress has said again and again that the interests of small
business must be proloclmf in the expansion of defense production.
All of our members represent. a segment of such small business in two
ways: First, their own organizations, being professional in nature
are small; second, the manufacturers that they represent are small
or medium size businesses.  The large corporations of this country
generally do not use independent representatives, Instoad, they
open expensive branch oflices,

Government, procurement pays for a good share of that expense.
Our members save the small manufacturers they represent the cost
of such outlays. This saving is also reflected in Government purchases,
By representing a number of smaller electrical manufacturers at the
samo time, wo make it possible for such manufacturers to reach defense
production aieas with their produets when that otherwise would be an
economic impossibility, This benefits Government procurcment be-
cause it broadens the amount of possiblo competitive bidding for Gov-
ernment work, and brings to the Government the added engineering
skills of organizations or our type and the type of manufacturer we
represent.

Qur associntion belioves that the renegotiation agencies should give
offect to the professional nature of the services performed by our mem-
bors.  Such agencies should do this by allowing a higher profit per-
centage than that permitted other clusses of representatives whoso
work consists solely of procurement and similar effort. The agencies
should be required to recognize the assistance given to small businesses
by our efforts.

In conclusion, may 1 ask the committee if any Senato Moember dis-
agrees with any of my statements? My purpose in asking this ques-
tion is to take advantago of my appearance here on bohalf of the
association to answer any committee inquiries as to the position of our
association.

Thoe Craamman, Is there anything olse you wish to add?

Mr. ScuarrnNeR. That is all I wish to say. Thank you very much.

The CHAIRMAN. Are there any questions?

Senator MartiN. No. I have it very clearly.

The Cuateman. Thank you very much for your appearance, Mr,
Schaffner.

Mr. ScuareNeR, Thank you.

The Cuammman, Mr. Riggle.

- Mr. Rigare, Mr. Cheairman.

The CralRMAN. You may be seated, if you wish to,

s ke
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Mr. Ricann. I will stand, if you please, sir,
The CuairMAN. Very weli.
Will you identify yourself for the record?

STATEMENT OF JOEN J. RIGGLE, ASSISTANT SECRETARY,
NATIONAL COUNCIL OF FARMER COOPERATIVES

Mr. RiqaLr, IamJohnd. Riggle, assistant secretary of the National
Council of Farmer Cooporatives, 744 Jackson Place N,

The CuairMAN. You may proceoed.

Mr. RiaaLie. Our council is mado up of farmer cooperatives in all
the States of the United States handling most of the commoditios
})roduce(l by farmers us marketing agencies and also buying supplies

or farmers. It has porhaps in its representation somoe 4,500 local
farmer organizations.

Our organization has not asked for a rencgotiation bill, but assuming
that perhaps there is going to be some legislation on that subject, they
did last January at the annual miesting pass a statoment of policy,
which is as follows: ]

In any new legislation consldered by the Congress, agricultural products in their
first marketablo or natural state, which ace traded in the public markots, whore
pricea are widely reported and become common knowledge, should continue to be
exempt from renegotiation of contracts for their purchase by the Government.

The factor of cost only enters indirectly into the pricing of agricul-
tural products.  The pricing of agricultural produots on the exchunges
ﬁ\ the country is public and the prices arrived at are open and widely

own.,

It has beon a tradition, of course, in the public exchanges trading
in commodities that those prices are firm prices, and any contract
based thereon would of necessity have to be a firm contract. ~ Anything
that would be dono to upset that, to renegotiate it, would be to destroy
the authority and the nutl\cnticitﬁ’ of that pricing system.

The pricing on the public exchanges of theso products is a most
democratic procedure, where perhaps more minds meet as botween
buyers and sellers to set tho price range for any particular period of
time, an hour or day or week, than in pricing any other goods or serv-
ices; so tha* anything that disturba the functioning of the public ex-
changes and the pricing thereon would, in our opinion, ba a consider-
able step toward contsol of prices ultimately by governmental edict
and authority. .

As a matter of fact, the pricing of the raw materials and com-

modities on the public exchanges enters into the pricing of a lot of
&hrgfmoeesed,an manufactured products because the prices of thoso
products are based upon the raw inaterial pricos which are set in
these public oxohn;ﬁu. : '
..-So we have a feeling that this would permeato tho whole field of
pricing if this firm pricing on the exchanges were subject to rencgotia-
tion, and therefore we think that we should be considerably concerned
about that inclusion in this law, for if the Government is going to
procure some 18 percent of the production of the country for purposes
of defense, and they could uqset pricing on the commodity exchanges,
they would in effoct control the pnomf throughout the whole eco-
nomio system. And that pricing, as 1 eay, is derived principally
from the pricing of these commodities on the public exchanges,

i
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Now, that is recognized, as you gentlemen no doubt have ebserved,
in section 11 (o) of the new pricing regulation, wherein they rofer to
those commoditics which are traded regularly upon commodity
exchanges oporating under the jurisdiction of the Commodity Ex-
change Authority and the Sugar Exchangoe Act.

But in addition to those exchanges, thero are other Government-
supervised exchanges where livestock is traded, as under the Packers
and Stockyards Act, and the Perishable Agricultural Commodities
Act of 1030, where fresh fruits and vogotables, and so forth, are
exchanged. ‘That is in addition to these others. And, of course, a
good many of our livestock products, like eggs and poultry and cheeso
and bu‘ter and so forth are traded on exchanges where the prices are
publiciy and openly arrived at.

For that reason, wo would agree to the amendments which have
been proposed, that on line 22, page 24 of the bill passed by the House,
the amendment is proposed to deleto the words, “but only if such
contract or subcontract is with the producer of such agricultural com-
modity,” because as long as these prices are arrived at openly and
ublicly, it does not make any difference who trades in them at that
ovel; and secondly, the producer very rarely sells divectly o the Gov-
crnment. any considerable amount of his product. In very rare
ingtances is he a large cnough producer to participate in a Government
contract.

He does, however, as has been suggested, participate as a sub-
contractor.

Now, another statement of policy passed by our organization in
January is to this effect:

Any Government contracts with farmers’ conperatives for purchaso of processed
or manufactured products should provide for exomption from renegotiation after
a specitied timo from date of delivery under the contract, in order that final
sottlement with producor-membors for their products involved will not be
delayed—
beeause in these processing cooperatives, for instance, packing corn
and beans, they make an advance sottlement with the preducer for
a portion of the price expeeted to be received from the product at the
time of delivery. And then as the product is marketed, they may
make an additional settlement and finally a final settloment after the
costs of the processing and handling are deducted.

Now, usually that settloment is within the first quarter after the
end of the fiscal year, and if they are not in a position to make a
final settlement, beeause they are going to bo renegotiated, it makes
considerable dciuy in their final settlement with the producer, and
secondly, it ties up funds which tho producer may have allowed to be
allocated for oporating oxpenses for tho next year subject to this con-
tingent liability which the Government may impose.

So we are suggesting that in your consideration of these time limita~
tions, thoy be made for the initiation particularly of the renegotiation
procedure as short as possible after the timo of delivery under the
contract.

I think, Mr, Chairman, those are perhaps the main points that we
wish to make in connection with this bill, .

Senator BurLir of Nebraska. Mr. Riggle, in connection with the
packers’ dividend—do you call it that?

Mr. Riaare. The packers’ refund, yes.

T o et e i ©
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.\ Senator ButLER. Where you spoak of the necossity of avoiding
renegotiation to prevent that payment’s being made according to
custom, would not the same argument apply to independent dealers
who have, say, 6, 8, 10 or more members of a company handling
agricultural products?

Mr. Rigaur, I think, perhaps, Senator, that that would apply to
most small businesses, parviicularly.

Senator BurLer. Most small businesses of that kind are handled,
in the first place, as partnerships in my country, and a partnership in
a way i8 no different from a coopoerative.

Mr. Ricare. That is correct, sir. I refer to cooporatives because
that happens to be our particular concorn. But 1 think tho same
principle applies to particularly small businesses generally whero the
necessity of handling operating capital and reserves on a hmited basis
is & real concern.

Senator BurLEr. T appreciate that your comments apply to busi-
ness generally rather than just the one group.

Mr. RigoLE. Yes, sir.

The CHAIRMAN. Are thoro any further questions?

Senator MarTIN. No questions,

The CrarrmMan. Thank you very much, Mr. Riggle,

Mr. Rieare. Thank you.

The Cnamrman. Mr. Rushlight, will you come forward, please?
You may be seated if you wish to.

Mr. Rusuriont. Thank you,

The Cuairman. Will you please identify yourself for the record?

STATEMENT OF W. A, RUSHLIGHT, W. A, RUSHLIGHT & CO.,
PORTLAND, OREG,.

Mr. Rusuricnr. My name is W. A, Rushlight, and I am appearing
here on behalf of W, A, Rushlight & Co., a copartnership,

The CuairmaN. You may proceed.

Mr. Rusnuiaur. Senator ({‘:eorgo, members of the Finance Com-

mittee, first lot me say that I am very much in accord with the testi-
mony given by Mr. Alvord this morning, of the' United States
Chamber of Commerce. There is only one particular matter which
he testificd on, in connection with which I would like to offer my
views and thoughts, and that is in connection with the matter of
providing in the renegotiation laws a provision for carry-back and
carry-forward of profits,
- Our littlo company of W. A. Rushlight & Co. has a very particular
roblem just in point, which I felt would show this committec how the
aw as it now stands, or as it is now proposed and as it proviously
stood actually operated in the case of small contractors, such as
ourselves, '

The CuamrMaN. What is your line of business, Mr. Rushlight?
~ Mr. RusaLiaar. We are building contractors, Senator.

We established the W. A. Rushlight Co., & copartnership, in the year
1942 for the purpose of assisting in the war effort. At that particular
time the Government was having difficulty getting sufficient numbers
of ‘contractors to undertake the program that had to be undertaken
on the coast. ) ,
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We operated from 1942 through 1948—that is 7 years.  Of course,
they were not all war years.  The war ended in 1945, The other 3
years were clean-up years because the partnership was liquidated
at the ond of the year.  During that entive period, on all war work,
this partnership did $3,753,000-plus worth of‘ war construction work,
After paying taxes, its book net balance, without any salaries to any
partners save one for their services, was $36,330. That does not
represent cash.  ‘I'hat represents physical assets, without any salaries
being taken out for the partners, save $250 a month to Raymond
Rushlight prior to his being taken into the service,

In 1942, prior to the passage of the Renegotiation Act, Mareh, to
be exact, this company entered into a contract to perform the mechan-
ical work on the Walin Walla Air Basce which was badly needed by the
United States Government. 1t was a rush job, and had to be done
in 90 days.  And it was done in 90 days.

That was prior to the Renegotiation Act, the Renegotintion Act
having passed, 1 believe, in April 1942, & month later. 'Thero was no
renegotiation provision in this contract, tho result being that we had
no renegotiation proceedings.

In 1043, after this company had filed the reports required by that
renegotiation law, a unilaterai determination was made that this
company owed the Government eighty thousand-and-some-odd dollars
for excess profits in the year 1942, which comprised mainly this Walla
Walla Air Base job, which made a net recovery to the renegotintion
agency of $42,013. 'That is after the tax adjustment, you understand.

Senator Burner. That was taking 1943 and 1942 together?

My, Rusnrianr. No. ‘That was just for tho year 1942, All the
other years were settled without any difficulty.

The renogotiation law was attacked as to the constitutionality of
the retroactive provision, with the result that tho administration made
no effort to collect this unilateral determination made in 1943 on the
1942 excess profits, with the resu't that we proceeded to use that
money that otherwise they might have been able to collect at that
timo in furtherance of the war effort, in other words, investing it in
other contracis.

In the year 1944, this company on this same war work lost $25,730,
and in 1945, for reusons which 1 could explain to the committeo, which
wore beyond our control, this company lost $193,319,

Mind you, nobody associnted with this company has ever taken one
dime of salary or any moneys out of this company save $250 per month
to Raymond Rushlight except to pay their taxes.  And this company,
I might say in passing, pad during this period $190,274 in income
taxes, during that period of 4 yours of war work. )

Senator Burier. Were you incorporated then?

Mr. Rusnuicrr. No, sir.  This is & partnorship.

Senator BurLer. The partnership .does not pay any taxes. 'The
individuals do.

Mr. Rusnriadr. The individuals, I mean. That is the amount
they paid, Senator. Thank you for correcting me.

The individuals comprising the partnership paid that amount of
taxes from the proceeds of the operations of t‘)is partiership.

As a result, we find ourselves now, and have been for several years,
in the hands of tho Claims Department of the Justice Department.

I
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They have had us in the Federal court in Portland on three different
occasions to attempt to collect this amount which we are unable to
pay, and the court, understanding the situation, has refused to try the
case, instead recommending that I come back to Washington and
attempt to settle it with the Justice Department.

I mliht say that the local attorney general out there in Portland,
Oreg., has always concurred with our attorneys in that method of
procedure, recognizing the unfairness of what the Government is
trying to do under the law.

I also want to say in passing that in the strict interpretation of the
law, we have not, as I understand it from our attorneys, a legal le,
to stand on. So we find ourselves, as a contractor, in the position o%
actually having to pay the Government, if they can find where they
can collect the money, $43,000 as a premium for the privilege of helping
win World War 1I.

Now, the Justice Department advises me that they have no legal
authority to séttle such a matter with the taxpayer. We talked to
Mr. Clapp, and finally to Mr. Wilhelm, and Mr, Wilhelm told me
that the only basis the Justice Department could settle an inccuxitable
matter of this kind with the taxpayer was by determining what the
Government could realize if they put you through bankruptcy, and
then after they determined that ﬁFure, they would agree to take that
instead of going to the trouble of putting you through bankruptcy.

I think that 18 & good example, our little case here, of how this
Renegotiation Act can result in serious damage to little companies
that try to help win a war.

I am frank to say to you gentlemen on this committee that if this
situation exists as it is, I and many other small contractors would
not, dare to take a war contract, because when you take a building
contract, it is just like playing poker. You are gambling. You do
not know what your costs are going to be.

One of the reasons for this large loss that we had was that it was
occasioned by s large project that we had for the Navy on Camp
Farragut, Farragut, Idaho. At that time, the other agencics of the
Government introduced this portal-to-portal pay business which we
had not figured on in our contract at all. That meant that we lost
approximately 3 hours a day on every man who worked on that
project, which resulted in a tremendous loss to us, because we had
not figured on that at all, and we had no opportunity to get any
relief. But after entering into that contract, other agencies of the
Government held that the man’s pay started on the outside of the
project, and_then you had to pay him while you hauled him in to
work and while he changed into his overalls and got ready for work,
and then at night the same procedure over again, and you mult(i‘f)ly
several hundred men by a loss of 3 hours a day, and you can under-
stand readily, with the wage rates they were getting, how quickly
you can run into tremendous loss.

8o I would like to recommend to this committee, if it is possible,
that this Renegotiation Act be so amended as to prevent such injus-
tices as this.

I am one of those that believe that if you can take a man over and
put him in Korea or someplace else and shoot him for $50 or $60 a
month, I have no right to stay home here and become wealthy over
any war effort. On the other hand, I do not think that I should be
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required to pay for the privilege of helping one’s country win a war.
And that is just the wai thise%aw operates under existing law, when
you have a case of this kind. And I know of many of them.

You have 600 of them, Senator, on file down there in the Justice
Department now. And I believe that a committee such as this
could gain a great deal of information as to necessary corrections of
Fending legislation if they would take the time to sce how the previous
aws worked in actual administration.

I have no quarrel with the principle of the Renegotiation Act. I
do not know of any good American citizen that has.  When the coun-
try is in need of the services of business and industry, I do not belicve
—and many beliecve with me—that anyone has the right to get rich
when the lives of our boys are being jeopardized as common privates
in the service.

But I do believe that little companies should have the right to live,
just as well as big ones. I believe that this is a good example of one
of the inequalities of the law, and that is the reason I have asked per-
mission to appear before your committee to present this problem. I
have it all worked out here by our accountants in figures which have
been furnished to the Justice Department. They have had the FBI
check them, so that so far as we know, it is authentic, and they have
concurred in it,

Senator BurLeR. Are you going to present that for the record?

Mr. Rushiigar. I will, sir. [ had not planned on it. I intended
to make a prepared statement, but I found out that I was going to
have to testify here very shortly, and I could not get it types. go I
h()%e that I have been able to give you my views satisfactorily, orally.

he CuairmMaN. Yes. You may also file your statement as a part
of this record if you wish to.

Senator BurLer. 1 think, Mr. Chairman, if he wishes to summarize
it and file a written statement tomorrow, that would be time enough.

The CHairMaN. That would be quite all right.

Mr. Rusarigut. Thank you. I think I could get it out by that
time, Senator Butler,

The CuairMaN. That will be all right. You may furnish it to the
secretary of the committee tomorrow, and it will go in as part of your
statement. .

(The statement referred to follows:)

StaTEMENT OF W. A. Rusuricar, W. A, Rusuricur & Co., PorrLAND, OREG.

Gentlemen, my name is W. A. Rushlight. I am a partner of the W. A. Rush-
light Co., a copartnership of 407 Southeast Morrison Strect, Portland, Ore%

First, let me say that I am hardly in accord with the testimony given by Mr.
Alvord of the United States Chamber of Commerce with respect to the renegotia-
tion laws. I have asked to appear before your committee to give you a concrete
example of the difficulty it is easily possible for any small-business concern to have
in connection with the renegotiation of contracts.

W. A. Rushlight Co. was formed in 1942 for the purpose of engaging in war
work, At that particular time the Government was having difficulty getting
sufficient numbers of contractors to undertake the program that had to be under-
taken on the coast. During the ys)(eriod 1942 to 1948, inclusive, W. A. Rushlight
Co. performed construction work for the war effort in the gross amount of
$3,7563,470.01 which resulted in a net profit before taxes for the years 1042 to
1948 of $226,605.10. Personal-income taxes were withdrawn and paid by the
partners amounting to $190,274.56, leaving a balance for the period after the
withdrawal for taxes of $36,330.54. All renegotiation problems for the 7-year

riod have been terminated with the administrative agency of the Government

ving to do with such problems with the exception of the year 1942.

e e e ey e s
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- In the year 1942, W. A. Rushlight Co. uudertook a contract prior to the passago
of the Renecgotiation Act for the mechauical work on tho Walla Walla Air Base at
Walla Walla, Wash, Subsequontly the Renegotiation Aet was passed which con-
tained a retroactivo provision which under its torms would bring this contract
under tho proviziona of tha Roenogotiation Aet.

However, the bust logal minds of the country stated tho retornetive features of
the law wore unconstitutional, resulting in considerablo confusion in administra-
tion of this provision of the act. No renegotiation was had between our company

and the renegotiation authoritica for the year 1942 but reports were filed by us as

required by law with the renegotiation authorities, In 1943 a unilateral detormia
nation was made that an excessive profit had beon realized by W. A, Rushlight
Co. of moro than $80,000 for the year 1942, which after income-tax adjustments,
resulted in an amount claimed of $42,013.  No attempt was made for the collee-
tion of this amount inasmuch as the question of constitutionality was taken to
court by others and finally carried to the Suprome Court. of the United States.
The Buprome Court decided that tho Congross had the constitutional right to
chango the ters of a contract without the parties’ consent and uphold the retro-
aotive feature of the 1942 act. However, W, A, Rushlight Co. proceeded with
their aperations doing war work and suffered losses of many thousands of doliars
in tho vears 1944 and 1945 which, after paymont of incomo taxes for tho vears 1042
and 1943, makos it iinpossiblo to pay the amount of 343,013 now demanded by the
Government for oxcossivo profits in the year 1912,

In othor words, the cffect of the o‘wmﬁon of tho Renegotiation Act has been
to take profits away from business in fair years without any consideration at
all for lossos suffered in prior or subsequont yoears. This brings about & condition
such as experienced by W. A, Rushlight Co,, the cffect of which would be to eause
W. A, Rushlight Co. to actually pay the Government out of the pockets of the
individuals comprising tho partnership after these individuals have gpent many

ears of hard work in oxecuting more than $3,753,000 of war construction con-

racts. The olaiin agairs: W, A, Rushlight Co. has been in the hands of thoe
Justice Departinent for a number of years and wo have made numerous attempts
to got the Justice Dopartment to consider the guestion of equity and fair play
in settling this matter with the W. A, Rushlight Co,
- The Justice Departmont has had us in tho Fodoral court in Portland on three
differont ocoanions to attempt to colleot this amount which we are unable to pay.
‘The court, understanding the situation, has refused to try the case, postponing
the caso each timo, recommending that I come back to Washington and attempt
to settle it with the Justice Departmont.
- The United Btates attorney, ropresonting tho Justice Dopartment in Portland,

reg., has, I have been told, concurred with our attornoys in continuing the caso
in order that I might come to Washington to make a further attempt to settle
with tho Justice Department.

Howover, we have been advised by Mr. Clapp and Mr. Willelm of the Claims
Division of the Justice Department that Congress has tied their hands so that

. they have no authorization and are unable to consider tho question of equity or
the questioun of fairness in settling a claim of this kind against tho taxpayoer. Mr,
Wilhelm, handling such matters as these rencgotiation claims, advises that at the
present time he has still pending over 600 cases in his dopartment and that the
ong; basis upon which they can consider dealing with a situation of this nature
under the law, is to make a detormination of the amount the Government might
mrliso in placing the taxpayer comgany through bankruptoy and then settling
with the company for the amount that could be realised from bankruptoy pro-
oeedings if carvied to final conclusion. .

. Assuming that the Justice Department {s right in their contontion the existing
renegotiation laws give them no authority under past and present legislation to
cansider the question of equity in the settlomoent of renegotiation olaims, we do
not beliove that any company or individual would dare to Mzuin cngage in war
work for fear of finanocial bankruptoy resulting from the fact that profita wero
taken from them without any regard for losses in prior or subsequent yoarsd
“Thia is the situation the W, A, Rushlight Co. finds jtself confronted with today.

. Mr, Wihelm of the Claims Division of tho Justice Departmnent advised former
Benator Holman, of Oregon, and myself that he belived that were he given the
opportunity he could make many beneficial suggestiona to Congress pertaining
to the administration of tho law, based on his many years of experience in tho

laimns Bection.. I would like to suggest that your dommittee avail itself of his
testimony aa I think it would be very helpful,” . - -

R ROE I AN '
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I would like to recommend to this committeo that the Rencgotiation Act bo so
amended as to provent such injustices as we have suffered, and that the provisions
should be made retroactive to the year 1942,

I am one of those that believe that if you can take a man over and put him in
Korea or someplace else and shoot him for $50 or $60 & month, I havo no right to
stay home here and becoma wealthy over any war effort.  On the other hand, I
do not think that 1 should be required to pay for the privilege of helping one’s
country win n war. ‘Fhat is just the way this renegotiation law operates when
you have a case of this kind.” I know of many other companies in similar cir-
cumstances,

In couclusion, T wish to urge upon this committee that tho Renegotiation Act
provide for the carry-forward and carry-back of losses suffered froin war contracts
similar to provisions in the Internal Revenuo Act, and that such provisions be
retroactive to tho year 1912, The carry-back carry-forward provision would
permit the Justice Departiment to mako a fair and equitable settlement of my case
aud other similar cases now pending before the Justice Department.  Such
provisions will alleviate the foars of many small businesses now entering into new
war contracts, and assure them that they will not be subjected to the inequiting
with which the W, A, Rushlight Co, is now faced,

The Citamman. Wo have been very glad, Mr. Rushlight, to have
your statement in the record, as an illustration of how this rencgotia-
tion process can work,

My, Rusuuieur. Thank you, sir.

The Cuatrman. Are there any questions?

Senator MawrriN. No, sir.

The Ciarman, Thank you very much for your appearance.

Mr. Rusurtanr, Thank you, gentlemen,

The CriatrMan. That is the last seheduled witness. 1 have several
lotters and statements that will be inserted in the record.

(The material referred to follows:)

STATEMENT oF AMERICAN MiniNa CoNarrsg, Jurian 1). CoNOVER, BECRETARY,
Wasningron, D. C.

On behalf of tho mining industry and in the interest of the national defense
effort, the American Mining Congress urges that the mineral raw materials ox-
cmption which has stood for many years in the Renegotiation Acts remain un-
changed, and that no action be taken to amend it as proposed in section 106 of
H. R. 1724, now pending beforo your committce.

The existing law gives a definite, workable, well-2stablished and satisfactorily
administrable test as to the cut-off point which determines whether contracts
or subcontracts relating to mineral raw materials are subject to rencgotiation.

The pending bill would substitute a test as to the cut-off point which is not
an appropriate standard for renegotiation, which is much more difficult of inter-
protation and administration with respect to the production of motals,! and which
;a iénpractical in that it does not conformn with any standard in industry and
rado.

Bocause the proposed test is uncertain it will bring confusion to the mineral
industry, and because it will involve greater administrative problems and diff-
culties—including & substantially augmented staff—it will an unjustifiable
burden both to metal producess aad to the Government.

For these and other reasors, tie nbw test may deter production of basic materials
urgently nceded in the emergency for defense purposes and essential civilian necds,

1. PERTINENT EXEMPTION PROVISIONS OF THE EXISTING LAW AND PENDINQ BILL

A, The ls)ro\'islons with reapect to tho minerals exemption in the statute now
in effect (U, 8. C. A. 50, 517-17), which continucs similar provisions of the acts
of 1042, 1943, and 1944, read, ingofar as matcrial, as follows:

" “(i) Contracts excmpted;, Board's interpretations and application of exompe

ons
(1) The provisions of this section shall not apply to-—
. * . » » . .

1 Some mincrals, such as coal and various nonmetallics, may not bo much affected by the proposed ¢!
::lﬂlho fle‘:RM'lgg test, but the inetals g Hy-~auch, for le, as copper, lead, ine, iron, cte., will
ously afteeted.
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‘/(B) any contract or subcontract for the product of a mine, oil or gas well, or
other mineral or natural deposit, or timber, which has not been processed, refined,
or treated beyond the first form or state suitable for industrial use—

" * - - . - -

“(3) In the case of a contractor or subcontractor who produces or acquires the
product of a mine, oil or gas well, or other mineral or natural deposit, or timber,
and processes, refines, or treats such a groduct. to and beyond the first form or
state suitable for industrial use * * * the Board shall prescribe such regula-
tions as may be necessary to give such contractor or subcontractor a cost allowance
substantially equivalent to the amount which would have been realized by such
gont‘rac‘t'tl)r or subcontractor if he had sold such product at such first forn or state.

B. The changed provisions in section 106 (H. R. 1724), subdivisions (a) (3) and
(b), insofar as material, read as follows:
to. (g) I‘Vm‘dalory exemplions.~—The provisions of this titie shall not applv

(3) Any contract or subcontract for the product of a mine, oil or gas well, or
other mineral or natural deposit, which has not been processed, refined, or treated
beyond the ordinary freatment processes normally applied by producers in order
to obtain the first commercially marketable product, but only if such contract or
subcontract is with the owner or operator of the mine, well, or deposit from which
such product i8 produced. The term ‘“ordinary treatment processes’” means, in
the case of the product of a mine, well, or deposit with respect to which an allow-
ance for 1;{crconta.gc depletion is provided by section 114 (b) (3) or (4) of the
Internal Revenue Code, those processes which are taken into account under such
section in computing gross income from the property, and in the case of any other
product such term means such similar processes as may be prescribed under
regulations promulgated by the Board-—

. » * * » * *

(b) Cost Allowance.—In the case of a contractor or subcontractor who produces
* * * the product of a mine, oil or gas well, or other mineral or natural deposit,
or timber, and processes, refines, or treates such a product beyond the first com-
mercially marketable state provided in paragraph (3) of subsection (a) » ¥
the Board shall preseribe such regulations as may be nocessary to give the con-
tractor or subcontractor a cost allowance substantially equivalent to the amount
which would have been realized by such contractor or subcontractor if he had
sold the product in the form or state provided in paragraph * * * (3) of
subsection () * * *.)”

'

11, EXEMPTIONS BPECIFIED IN THE BXISTING LAW AND THE RBASONS THEREFOR

The exami)tlon standard of ‘“first form or state suitable for industrial use” was
adopted in 1942 after Congress had devoted much time to the ‘development of
some msdilﬁ administerable Princip]e, the application of which would enable it to
authorize the adjustment of those contraocts and subcontracts which had been
entered into by the United States or its instrumentalities with contractors durinﬁ
the early part of World War II for the eup{:ly of war materials, In many of suo
oages new materials and facilities were involved and there was no way to determine
a falr })rlce for the products. The original contract prices were, of necessity, fixed
(by bid or negotiation) at a sufficiently high rate to encourage unusual cffort,
with the result that in many oases the profits, on mass production or with im-
roved praoctices and taohni?ues, became excessive and entirely beyond expecta-
fons of the contracting parties,
Following extended di ions bet: all ned, the theory of renegotia-
tion was proposed, develo and eventually enacted into law. .
As a result of its consideration of the problem, Congress recognized from the
beginning that mining and other wasting-asset industries did not fall within the
olass to which tiation was intended to a})ply. Accordingly, the Revenue
Aot of 1942 (section 801) provided an exemption from renegotiation of any contract
or subcontract for the product of a mine or other mineral or natural deposit which
had not been “processed, refined or treated beyond the first form or state suitable
for industrial use.” Buch limitation was intended not only to protect the special
position of the mining lnduatr{e(whieh uses up or exhausts its assets through its
operations), but also to prescribe a out-off from such exemption when the mining
industry had completed its treatment of the raw material and had thus made it
suitable for industrial use. .

I
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Congress affirmed and reaffirmed its declaration in this respect by reenacting
such identical exemption for the mineral industry in the Military Appropriations
Act of 1943, the Revenue Act of 1043 (a&proved February 25, 1944) and in the
so-called Renegotiation Act of 1948, which was a part of the Supplemental
National Defense Appropriation Act, 1948 (Public Law 547, 80th Cong.) and is
now the controlling law on thissubject. Such reiteration of a sound, administrable
p}:lnc}ple should not be disturbed when, as in this case, there is no justifiable reason
therefor.

In this exemption for the mineral industry the cut-off point, as repeatecly
recnacted in the law, was definitely and specifically fixed for the two-fold purpose
of (a) permitting the mineral industry to mine, treat and refine its raw products to
the point where such products were suitable for the first time for industrial use for
war and defense purposes—to which point it was recognized there was no occasion
for renegotiation; and (b) making renegotiation applicable to any manufacturing
or industrial operation beyond the cut-off point, whother performed by the
producer or by a subscquent fabricator to whom the product was sold.

Among the reasons for adopting this cut-off point were the following: (a) The
standard metals in their first form suitable for industrial use are the same regardless
of their source. Such products from one mine are in competition with those from
others. Whatever may have been the differences in the ores or the processing,
the refined product available for industrial use is necessarily the same. There is
no distinction whatsoever between the refined metals to be used on civilian con-
tracts and those to be used on defense contracts. There is no particular process
or other operation specially required to turn out refined metals for defense pur-
poses as distinguished from those for other purposes. The reasons for requiring
renegotiation of manufacturing and other contracts which yield special articles or
products for defense purposes do not warrant attempting renegotiation of mineral
products before they reach the stal?o of being suitable for industrial use.

(b) The form in which the minera product (froin & metal mine) becomes suitable
for industrial use is the point at which the metal consuming industries purchase
the Eroduct from the mining industry, and thus, in the commercial world, fix a
market or standard price for the product which permits a clear demarcation
between the processing or refining of the gmduct, and its industrial or manufac-
turing use. his pricing basis is a suitable, natural, and appropriate standard
for use in renegotiation. .

The point to which exemption from renegotiation was to be allowed and the peint
beyond which it could not be applied were thus coordinated with great care and
precision so as to encourage the greatest production of raw materials possible, for
the benefit of the United States, and at the same time to make any profits—
whether by the mining industry or otherwise—resulting from manfuacturing or
industrial efforts beyong that point, with respect to defense contracts, subject to
renegotiation. The line of demarcation was carefully and thoughtfully planned,
with a thorough understanding of its effect and its practical administration.

111, THE PROPOSED CHANGE AND THE REASONS WHY IT S8HOULD NOT BE
ADOPTED

The difference in effect between the prorosed provisions of H. R. 1724 relating
to mineral raw materials and those which have represented the law to date are—

(a) As the law was enacted in 1947, 1943, 1944, and 1948, the cut-off with re-
gard to the product of a mine or othe: mineral or natural deposit was that, in order
to be exempted, the treatment of siich product shall not have been carried beyond
the first form or state suitable for industrial use, whereas

(b) Under the present proposal the cut-off point is to bo established according
to certain indicated processes which in many cases will not have yielded a product
which is suitable for industrial use,

The existing law uses the standard of ‘“‘the first form or state suitable for indus-
trial use.”” This point of cut-off represents, generally, the termination of the
treatment processes by the mining industry which are necessary to make the min-
ing product suitable for industrial use. The cut-off thus has significance and con-
forms with the {m\ctice of the mining industry in disposing of its products. It
also conforms with the practice of the brass, wire, and other metal consuming in-
dustries which acquire the mineral products in the first form in which industrial
processes can be applied thereto to yield a manufactured product. It is a stand-
ard which is simple and can be readily interpreted and applied by those charged
with renegotiating defense contracts—as evidenced by tho satisfactory experience
under the existing law,
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The standard of tho proposed bill with regard to metals, ete., would not look
to any finished produet of the mining industry. [t would adopt, for purposes
of renogotiation, the cut-off point now fixed by the rovenue act for determining
percentage dopletion,  However, the treatiment procosses spocified in the dopletion
provisions (section 114 (b) (3) or (1), I. R, ) are only certain of the steps which
aro necessary in order to obtain an industrial produet; i. e,, tho product of the
minv, under tho new proposal, would he anly in an intermedinto form of processing
by the mining industry. As to metal mines gonerally, the spocified processes
result only in a erudo produoct such as ore or concontrates, for which thore Is no
industrial market or use.

To cover this point more specitioally it should bo noted that the contained
motals will, at this intermediato stage, oxist in a conglomerate mass, requiring
further processing or refining beforo they ean be brought to any form appropriate
for industrial use, and before thoy can bo idontitied ns motals which will bo the
subjoct. of any rencgotiable contract or subcontract. 1t will generally bo impos-
gible at that atage to determine to what, if any, extont such products or the
metals to be derived from them will ever find an ond-uso in defenso contraets,
Only a part of tho total metal production of tho country is oxpeeted to bo msed
in the contracts or subcontracts whioh will ba subjeet to renegotiation, Tt is
only when the metals have reached a form suitablo for industrial uso thut their
uso ia determined, and consequently it is impossible prior thereto (particularly
whon the metals aro in crudoe or partly processed form) to make any sorious en-
deavor to determine or trace them through to a possible end use in defonse
contraots, Any attempt to go behind that stage (In the treatment process)
where the mining produot is ready for industrial use will lack any factual basis
or reasonable standard for determination?

As we have atated, tho ponding biil would adopt as a standard the cut-off
point fixed by tho revenue act for detormining pereentago depletion.  "I'his is not.
an appropriate standard for renogotiation, The porcentage depletion eut-off
* point—for historic reasons which are not here material —is determined by defining
cortain I)mceasos which will be cansidered aa falling within tho mining operations
(oxtending gonerally to the “‘concentrate’ stago), as distinguished from tho futher
and ofton more costly processes which are necessary to produce a produet of the
miningbiudustry suitablo for industrial use. The standard for any sale of the
motal-bearing products at this intermediato or “concentrate’ stage {8 not based
on any fixed value which they havo for use in that form, but rather it is based on
the valuo of the metala which can bo obtainod therefrom by processing them to the
firat form or stage at which they aro ready for induatrial use, It is the recoverable
motals therein which are paid for, logs an appropriate charge or deduction for
their further processing and handling, The produet in the form of concentrates,
eto,, may be considered marketable in tho sense that, assuming treatment capavity
is available, it could be sold to others who have tho ptants for ita further processing
and thia i{s tho basis adopted under the percentago depletion formula.  However,
the product in such form is not one suitablo for industrial use and is not one for
whioh thero is a genoral market for purchase and salo or for which thore ia o
reoognized or quoted price.

It is the product in form for industrial use which has a competitive market or
standard price, The determination of Proﬂts thereafter carned is a reasonable
poasibility for tho authorities oharged with the duty of renogotiation and affords
a basfs undor which the moetal min nﬁlndus(rr{ can Intelligently oporate.

A furthor objootion to the bill (H. R, 1824) Ia that it introduces a new limitation
by providing for exeraption ‘‘only if such contract or subdontract is with the owner
or operator of the mine * * *” This {a unduly restrictive and servesno
useful purpose. There may be technical differences in the ownership and opera-
tion of the mines and tho ownership and operation of cortain mixiug or blending
faoilitios or of tho further processing plants which will turn out tho metal in its
Pt .

* Examplo: In the case of copper, the first form or state sultahle for Industrial use under the existing
1aw i3 “reflned copper’’—Ingots, wirebars, billots, cakes, oto. 'This Is the form {n which brasa mills, wire
mills and othor manufacturing plants require copper, Under the new ?mpoat\l. the cut-off would be “con-
oentm%m"—ua mud-like product of o conoentrator-~which has no tnduatrial utllity unti smelted in asmelter,
résuiting in blister copper (an impure form of oopper), which in tuen is refined in o refinery to_produce
rofinad copper. At tlio soveral atagea between the ooncontrates and the rofined copper, much additional
oopper-bmlmx material, orlginating from varfous sourcca—domestio and forelgn, primary and amndnr‘
p)-~is'mized togother in the treatmout; the copper from those various sources losivg its dentity and
(ua merged Iu the final product. It s clearly lmlmlblo at the concontrato stage, to make any
realistio detormination as to what, i any, of the products {u that fom, will ever find their way into defenso
oontraota, L g

.
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”

“first form or state suitable for iudustrial use.”  "These ditferences of ownership are
not pertinent go far as ronegotiation ix coneerned, sinee they do not affect the
form or price of the metal as it goes to industry,  ‘The produet will meet the samo
tests as to nature and price as a produet which is earried through from the initiat
mining to production of the usable motal by a singlo owner or operator.  In short,
this proposed provision is not necessary in the intervests of renegotiation, would
be guite unfair in many cases, and would eroate severe administrative ditticulties.

1V, HUMMARY

In conclusion we may then note -

1. Congress, in 1042, recognized that the mineral induastry is not the type of
business to which renegotiation should apply in prineiple, 1t therefore provided
an exemption in the 1912 law on this subject, which was reenacted in 1943, 1944,
and 1918, H. R. 1824 again recognizes that the mining industry should be
excetpted from renegotintion but proposes a ditferent cut-off point at which rene-
gotintion should beeome effeetive. Such change is objectionable and inequitable
to the mining industry,

2. The existing law provides a well-founded, reasonable, appropriate cut-off
point to which exemption shall extemd and where rencgotintion shall begin,
Appropriate regulations thereunder exist, which have been applied in recognized
procedures,  ‘They have proven satisfactory in practice.  No justifieatiin oxists
and no ground has been established for throwing aside those carefully considered
conelusions of Congress, as repeated, reasserted, and reenacted.  For that reazon,
such exemptions in the existing law should remain undisturbed in the enactment
of any new rencgotiation law,

3. The cut-off point proposed in the pending bill is neither appropriate nor
practicable as to the metal mining industry because it attempts to utilize as a
standard a tax formula which has no application to renegotiation.  The existing
law uses as tho cut-off point that at which the mining produet moves into indus-
try, thus providing as a cut-off baxis not only a finished product of the mining
industry but also one for which a standard recognized market price exists—which
i3 & necessary basis for proper ronogotiation,  In contrast, the proposed cut-off
point in 1L R, 1724 is fixed with respoet to products which are not in a form suit-
able for industrial use, and are not at that point the subject of general opon-
market purchase and salo, It thus fails to provide a clear-cut, practical basis
for the oxemption,

4, Under the oxisting law, with its clear, basic standards, thoe industry can
understand ity problems with regard to renegetiation, and the records habitually
maintained by the industry accord with the requirements of the law. The new
proposal—because its standards do not conform with those on which the industry
conducts its business—- would not permit of this simple, workablu application in
the industry’s rencegotiation problems,  This is further emphasized l)_\' the fact
that the producer cannot, at the proposed cut-off point, have any basis for deter-
mining whether his product will or will not go to Government ure.  His whole
effort and concorn at. this point should be its conversion into produots for which
there will be industrial use, but if tho issuo i3 confused by the problem of renego-
tiation his operational difliculties will be increased.

The Government administeation under the proposal wonld also be more diflicult
beeause its standards would not bo those used by the industry in coaducting its
ordinary business, To cope with these unneccessary complications would un-
doubtedly nccessitate Iarger Governmoent staffs than under present procedure.

5. The bLill impropoerly proposes to limit the ronegotintion exemption only to
owners or operators of a mine, In exeluding those other members of the mining
industry, \v\mso ditferences in position are not wmaterial from the viewpoint of
renegotintion, a serious injustice would be done, for no logical reason.

0. Thero is neither occasion nor reason to substitute the proposed new rules for
exemptions under renegotiation for those which now exist.  "The proposed new
rules would be unfair, more diflicult to administer by the mining industry and by
Government agencies, and less in accord with the nature, purpose aud o'bje('ti\'os
of renegotiation as dotermined by Congress in 1942,

7. The now-existing rules relative to exemption applicable to the mining
industry should bo retained.  Specifically, the appro:)rinm wovislons of the
existing law, as set out on page 2, abovo, should be substituted in place of section
108 (a) (3) and (b) of H. l!. 1724, set out on that same page.

-

L]
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Brinakrort Brass Co.,
Bridgeport, Conn., February 6, 1951,
Inrell. R. 1724,
Hon, Warrer F. GEORGE
Chairman, Finance (f'ommiuee, the Senate, Washington, D. C.

DEeAR BENATOR Groruk: Your committee is in the process of writing a re-
negotiation law, and knowing of your desire to have the fullest information pos-
siblo we wish to bring to your attention cortain poiuts affecting the copper and
brass industry, whioh is of such great significance in any defense program,

We are sure your committee does not wish to do anything which weakens the
smalloer independeont companies in an industry and strengthens the larger corpo-
rations as a result of the operation of any law,  Yet this is oxactlyswhat happoned
in World War II.

We aro tho largest independont company in the brass industry, but thero aro
about 35 other small independont companies besides ourselves who have to buy
their copper and rinc from tho large producers such as Anaconda Copper Mining
Co., Kennecott Copper. Corp., and Phelps Dodge Corp.

At the same time theso largo producers have important subsidiaries in the brass
industry which control approximately 70 poreent of the industry. During World
War II the copper and zine producers were oxompt from ronogotiation, ‘T'his
umbrella protected tho capital sources of their subsidiaries, while the smaller
indopendents were subject to rencgotiation,

This moant that the largoe mining companies came out of the war very much
ltrom?er financially, while somo of the smaller brass mills, including ocurselves,
wore forced to become heavy borrowers.

During World War IT tho consolidated earnings of the threo copyor companics
totaled $315,000,000, and thoir cash l‘.usitiou (including marketablo securities)
lmgrovod by $132,222,702. (For details sce oxhibit 1.)

y contrast, hero are the figures of the Bridgeport Brass Co. for those same

yoars:
Bridgeport Bruss Co,

{000 amitted]
1042 1043 1944 1045
(1) Not salés_.enncnaeecnannse Sermaeeoranventaenoasnent 461,011 $67,839 $63,039 $53,102
¢) tiatlon L] R 4,700 L PO
8 Provision for m income taxes.. 5, 408 8,837 8,004 2,300
8 Total payment to Government (2 and 3)..... 10,1086] © 7,411 8,004 . 2,900
8) Oompany net profit After taAXes. ....cocueeemceacrean 1,611 Lm™m 1,51 810

This company’s cash position declined from $4,8506,000 at Doecember 31, 1041
to $3,362,000 at December 31, 1945, During the war the company was force
to incur a substantial amount of debt, which at Decomber 31, 1045, amounted
to $2,000,000. Since that tine, to maintain its position in the industry the

. company increased ita facilities and itsa working capital. Thus, it was forced to
make total long-term horrowings of $13,000.000 as woll as to secure short-term
foans from time to time.

" Of course, the consolidated earnings of the producers were mainly from mining

operations. For that roason thoy did not have to be unduly concerned about
rem:fotlatlon of their brass-mill subsidiaries. However, we and the other inde-
pendents who bought our metal requirements from these same producers had to
exist exclusively on profits we had left after renegotiation and taxes.

That is why wo beliove that World War 11 renegotiation tended in our industry
to strengthen the big and weakon the small. This was certainly not what the
committee and the Congreas wished to do.

In view of the foregoing and to keep us and other independents in the brass-
mill industry strong, we recommend that the brass-mill industry be exempt from
the provisions of the renegotiation law.

hile we are convinced these reasons are sufficient for your committeo to exempt

tho brass-mill industry from renegotiation, we believe that renegotiation was
never meant to apply to cases like the brass-mill industry,

Your committee s proporly concerned with tukln? the profits out of war,
Congross has devised two instruments to do this in the form of, firat, excess-profits

.
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taxes and, second, renegotiation.  The excess-profits tax in itself accomplishes
this purpose in many cases, ‘The further objective of renegotintion is covered by
the statoment of the Honorable Carl Vinson in his recent testimony before the
House Ways and Means Committee (August 2, 1930, p. 13) where he pointed out
that renegotintion has three applications:

L “First, bocause haste in procurement made close pricing impossiblo in
the first instance  * % %,

2. “Secvond, beeanse of the peculiar nature of the article bought, aceurato
costs were unknown * %%

4. *“Third, beceause of the vast increases in the procurement of ftems already
in production  * *  *"  [Kmphasis added.]

However, none of these three applies to the brass mill industry, and for the
following five reasons:

1. The available supply of copper and zine, which are the raw materiala
of our industry, is now, and will b, definitely fimited  Pransition from
civilian to military end nse will not. increase the supply of copper and zine,
nor the number of pounds which our industry ean prodace.  For that reason,
there will not be any vast inerease in volume to the point where accurato costs
cannot he known.

2. Use of copper, zine, and the brass made from them is already controtled,
Use of copper by brass mills ix governed by NPA Orders M-11 and M-12
dated November 20, 1950, and their use of zine by NPA Order M -0 dated
November 16, 1050, and M 15 dated December 1, 1950, as amended on
January 1H, 1951,

3. Brass-mill prices have been frozen by general price regulation dated
Janunry 26, 1951,

4. Brass-nill wages and salaries are controlled by general wage stabiliza-
tion regulation No. ) issued January 26, 1951,

3. Brass-mill products ave standard items with we'l-established costs and
mblished list prices which always seck the lowast level.

M‘ of the above abow that the b ossan G in Tostey is e alata Y aloost as effees

tively as a public utility, for example, without the public utility’s guaranteed
rofits,
! The committee may have heard of the bitter experience of many small companies
including the brasg-mill independents during the World War 1l ronegotintion,
Our rencgotiation experience was particularly harsh when it was contrasted with
the effective efforts made by our company to alert the Governinent to the need
of expanding the brasssmill industry in 1030 and 1941 to be ready for World War
I, Tt also ¢amo as a sharp contrast (o the six Anny and Navy I’s which we
received ax the result of outstanding produgtion during the war,

It is a fuet that some members of our industry manufactuee out of brass such
products as cartridge cases, fuzes, and other items,  To cover such cases we
recommend that there be added to the mandatory exemptions provided in seetion
100 (n) of ., R. 1724 a specific exemption of contracts which contain a price-
redetermination article or a target-price-incentive type of article.

You may reeall that when rencgotiation was originally adopted in World
War I, redetermination articles, which, in effeet, rencgotinte price from time to
time during the life of a contract, were not widely used, Henee, the 1942 and 1043
Renegotintion Acts made no specifie reference to this advanee in procurement
procedures,  The experience of many contractors was that redetermination during
the latter yvears of World War I1 made further renegotiation unnecessary, and
we believe that many Goverament oflicinls charged with procurement and
renegotintion arrived at the «ame conclusion, :

The targtaprice incentive type of coutract was not adopted until nearly the
end of World War I1. It was used only by the Navy, and was not used exten-
sivelv by that Departmment.  However, the expericnce which was gained will bo
most helpful to all procurement agencies during the prosent emergeney,

As the committeo knows, the targ:t-price tvpe of contract provides for the
working equivalont of renegotiation on w timely basiz.  Provision is wade for
sharing the savings bovond closely extimated costs hetwaeen the Governmoeut and
the contractor on a speeified basis,  This tvpe of contract i now* available for
use in appropriate instances throughout the Departiment of Defense.  We recom-
mend that the use of vither the redetermination or the targoet-prico articles bo
made subject (o muandatory oxemption from rencgotiation for thoe following
TOAsONS:
i 1. Effpetive and tight pricing in the interest of the Government will bo
nsured,

TAGG— 501 ——-0
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2. Greater efliciency and productivity on the part of the contractor will be
encouraged. :
Since price redetermination accomplishes the same objective and safeguards
sought by reno?otiation, further redetermination of prico through rencgotiation
will unnecessarily duplicate the effective pricing already assured. Duplication
which wastes valuable manpower under present circumstances is extravagant and
unmindful of our national security.

Where tight pricing has been jusured, thoro is no reason for allowing the un-
certainty involved in ordinary renegotiation procedures contemplated f)y H. R.
1724 to-undermine a contractor’s best productive efforts. At besty the ordinary
renegotiation procedure will make it impossible for a contractor to determine his
financial position from time to time or to plan his production, engincering, and
research with that degree of effectiveness which is to the Government's best
interests in a long-term program. During World War II this uncertainty was
made particularly disadvantageous where rencgotiation was long delayed. At
worst, the ordinary renegotiation procedure may crippie important Government
Bu plfors financially.
xemption from renegotiation for producers of copper, zine, and other natural
resources during World War II was justificd and kept these important parts of
our national economy strong for the present emcrgency. Since our defenso
program is being geared for the long run, you will undoubtedly agree that the
strength of our productive organizations must be maintained. If industry is
kept strong and fair rules govern, we can outproduce the world.

Vory sincerely yours,
' Brinaeront Brass Co,,
HERMAN W, STEINKRAUS,
President and Chairman of the Board.

EXHIBIT 1

Brid%aport Brass Co, s a long-cstablished Connecticut corporation with ity
main offices located at Bridgeport, Conn, 1t is the largest independent company
in the brass-mill industry and manufactures a complete line of brass-mill produets
in the form of sheet rogl, wire, and tube, as well as certain fabricating products.
Since World War I it incurred long-term debt of $13,000,000 to maintain its
competitive position in the industry by increasing its facilitics and its working
capital. (This debt has now been reduced to approximately $9,600,000.)

ome of tho other independent brass companies incurred substantial debt during
and after the war, en- some have been acquired by copper companies. The com-
plete list of the other independent companics in the brass industry is as follows:

Bohn Aluminum & Brass Corp. Penn Brass & Copper Go.

The Bridgeport Rolling Mills Co. The Phosphor Bronze Corp.

The Bristoi Brass Corp. The Plume & Atwood Manufacturing
Chlcalgo Extruded Metals Co. Co. .

The Drawn Metal Tube Co. Reading Tube Corp.

Wilbur B. Driver Co, Che Riverside Metal Co,

Driver-Harris Co. Roberts Tubn Corp.

The Electric Materials Co. Scovill Manufacturing Co.

The Electric Materials Co. The Seymour Manufacturing Co.
Harvey Machine Co., Inc, Small Tube Products, Inc.

Hudson Wire Co, Stawmford Rolling Mills Co.

©C. G. Hussey & Co. - The Thinsheet Metals Co.
Lewin-Mathes Co. . United Wire & Squly Corp.

‘The Linderme Tube Co. Viking Copper Tube Co,

‘The Mackenzie Walton Co., Inc. Voleo Brass & Copper Co.

The Miller Co, Waterbury Rolling Mills, Inc,

Muecller Brass Co. - A, H. Wells & Co,, Inc.

The National Copper & 8melting Co.  Wolverine Tube Division .
New England Brass Co. ’ Western Brass Mills, Division of Olin
‘The New Haven Copper Co. Industries, Ine.

The three largeast domestic ctz[pper companies exert & dominating influence on
the brass-mill industry. Up to 70 percent of the brass-mill industry is controlled
by or closely affiliated with coppoer companies, (’A‘he three dominant domestic
eo%per companies are Amaconda Copper Mining Co., Kennecott Corp«-r Corp.,
and Phelps Dodgﬁ Corp. Anaconda Copper Mining Co.’s brass-mill subsidiary
is the American Brass Co.; Kenneccott Copper Corp.’s is Chase Brass & Copper

!
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Co,, Inc.; and Phelps Dodge Corp.’s is Phelps Dodge Copper Products Corp.  In
addition, American Smelting & Refining Co., with large mining interests, exercises
astrong influence in the brass-mill industry through the ownership of a substantisl
share in Revere Copper & Brass, Inc.

During World War I, the consolidated earnings of the three copper companies
totaled $315,000,000, and the improvement in their cash position (including
marketable securities) was as follows:

Compawry % Dee. 31, 100 Dee. 31, 1045 Increase
Anuconda Copper Mining Co. $78, 842,659 $128, 286, 015 $490, 443,956
Kenneeott (‘uplwr Coip.... . 126, 469, 511 187, 602, 419 61,142, 908
Phelps Dodge Corp ..., .. 22,870, 759 44, 625, 507 21,715,838
POMAL «eeemeecenneens | w22m02

. Wasnminarox, . C., January 30, 1951,

Hon. Wavrenr F. GroRdr,
Scnate Office Building, Washington, 1. C.

My Dear Senaror' The House rencgotiation bhill (H. R. 1724) which has
passed the House and is now before the Senate containg & provision (subsees. (a)
and (M) of sec. 106) which would result in a terrifie and unnecessary hardship on
the steel industry in its defense efforts,

Under this provision, as wa see it, there is no exemption from renegotiation for
pig iron but limits the exemption to ore and coal. Morcover, the exemption is
available, except under unusual conditions, only to the actual producer of the
ore and coal, as distinguished from the person who manufactures eoke and pig iron.,

During the st wertime renego’iation, we were permitted to take pig iron into
renego is.fon costs ot the miarhet value which had the effect of eliminating from
renegotiation any profit on the ore, coal, coke, and pig iron,

There is every reason why this exemption should be carried forward into the
new rencgo’iation ast especially in view of the fact that the steel companices in
World War IT and in this emergeney have been using up their low-cost, high-grade
ore at a rapid rate and should reccive additional consideration on that account.
The sole object of the mining exemption is to give extra consideration to the
matter of depletion and, in the ease of iron ore, you do not give the owners any
consideration unless you extend the exemption to the manufacturer of pig iron.

I enclose herein a brief memorandumm explanatory of the problem and also a
proposcd ameundment to H. R. 1724 to restore the pig-iron exemption,

The enclosed proposed amendment follows the exact language of the Renego-
tiation Act of 1942 except that we have followed the order H. R. 1721 which
inserts the agricultural exemption before the mining exemption,

I rospectfully request that yon sponsor this amendment with the Senate Tinance
Committee and do_everything possible to sccure its adoption in the interost of
national defense. I am certain that if the House Ways and Means Committee
had had timo to weigh the consequence of this last-minute amendment, they would
not have added it at the last moment.

I would appreciate an opportunity to discuss this with you in person,

Sincerely yours,

Raour k., DESVERNINE.
P, 8.—S8o that you may be advised, I am Washington counsel for National
Steel Corp. and its subsidiaries, . 4 .
' : . R.E.D.

MEMORANDUM CONCERNING “‘PIG IRON EXEMPTION” IN RENEGOTIATION

The Renegotiation Act of 1942, under which World War 11 renegotiation was
conducted, provided that the renegotiation provisions did not ap‘)ly to "anly
contract or subcontract for the product of a mine * * * or other minerals
» & * (eposit, * * * which has not been processed, refined, or treated
boyond the first form or state snitable for industrial use.”

n the case of iron ore, it was held that pig iron was the first form “suitable for
industrial use.” As a consequence, the production and treatment of ore and coal
were not subject to renegotiation; the same exemption extended to the production
of pig iron.
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In aidor to protect producers of pig iron who used the iron in subsequent
processing operations, a subsequent seetion provided that in the case of a con-
tractor “who produces or uc(luiros the produet of & wine * * * or other
mincral * * * deposit, * and processes, refines, or treats such a
product to and bevoud the first form or state suitable for industrial use, * * *
the Board shall prescribe such regulations as may be necessary to give such
contractor or subcontractor a cost allowance substantially equivalent to the
amount which would have been reelized * *  * if he had sold such product
at such first form or state.”

Under this scetion, it was held that steel producers could take in t‘hl-ir pig iron
at market price, in figuring their exeessive profits, thereby climinating from
renegotiation any profits which inight have been realized in the produetion of
the ore or coal or in the production of pig iron.

The 1948 Renegotiation Act, under which we have been thus far operating,
provided in subsection (d) that it should not apply to any of the contracts or
subcontracts exempted in the prior renegotintion law. A= a consequence, “*pig
iron exemption” was continued. .

The present Houso bill, . R, 1724, which has been reported to the House by
the Ways and Means Committee, is a “clean bill” substituted for H, R, 1270
introduced by Mr. Doughton.  Mr. Doughton’s original bill contained an exemp-
tion of agricultural commodities, as did the World War I renegotiation lnw, but
had no exemption of the products of mines, cte.

‘The House committee did insert a limited exemption, found in section 106 of
L. RO1724, but this exemption does not cover a producer of pig iron, in the
opinion of the writer,

The exemption, in H. R. 1724, declares that the act will not applty to “any
contract or gubcontract for the product of a mine * * *  or other mineral

*  *  deposit, which bas not been processed, rvefined, or treated bevond the
ordinary treatment processes normally applied by producers in order 1o obtain
the first. commercially marketable product, but ouly if such contraet or subeon.
tract is with the owner or operator of the mine  *  *  *" "L he term “ordinary
treatiment processes’ is then defined with rexpeet to the provisions of the Revenue
Act of 1950 dealiug wih percentage depletion.  Such provision of the Revenue
Act of 1950 in effect defines ordinary treatment processes as cleaning and bene-
ficiating processes at the ine or at a point within 50 miles of the mine, including
transportation to such point. However, for present purposes, it is not necessary
to digouss the technical details of this definition, 1 view of the conclusions
reached below,

As the writer interprets this exemption, it does not cover steel producers for
two reasens: (1) The exemption is limited to the producer of the wineral and (2)
the exemption continues only to the point where the first commercially marketable
produet is obtained, as distinguished from the exemption of the wartime act which
carried it through to the point of “first industrinl use.” 1t would be the writer'’s
opinion therefore that in the case of ore and coal the exemption would be available
only to the mining company and would extend only to the prepared ore or coal
because it is then in a state of a commercially marketable produet,

It may be suggested that where the mining company is an affiliate of the steel
vroducer, the exemption iz available beeause there is another provision of the bill
which provides that “by agreement with any coutractor or subcontractor, and
pursuant to regulation: promulgated by it. the Board may in its diseretion conduct
renegotiation on a consoliduted basig.”  This provision, however, dves not improve
the situation to any substantial extent fur the following reasons:

" 1. It applics only where the contractor agrees to consolidate renegotiation which
it might not want to do for other reasons,

2. Bven if such an agreement is made, the Roard has the diseretion to detevmine
if and on what basis renogotiation will be consolidated: and

3. In any event, in the case of ore and coal, if consolidated renegotiation were
ysed, only profits prior to the production of a salable ore or coal would be
eliminated,

. H. R, 1724 goes on to provide that “in the case of a contractor or subcontrae-
tor  * * * “who Eroduces the product of & mine * * *  or other mineral
»o*x deposit, * ¥ ard processey, rofines or treats such a product
beyoud the first commercially marketable state * * * {he Board shall
preserile such rogulations as may bo necessary to give the contractor or sub-
contractor & cost allowance sub:tantially equivalont to the amount which would
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have been realized *  *  * if he had sold the produet” in the first commer-
cially marketable state.  In the writer's opinion, this does not improve the
situntion for the reasons indicated above with respeet to the “consolidation”
privilege.  In the first place, unless conzolidicted renegotiation were applied, the
exemption is limited to the producer of the ore or coal, and not the subsequent
pig iron manufacturer.  In the second place, the exemption, as already empha-
sized, earries only to the first commereinlly marketable produet which, of course,
would be the treated ore or conl,
Jony B, Lavenuy, Jr,

PROPOSED AMENDMENTS 1O H, R, 1721 TO RESTORE THE “PId IRON EXEMPTION”

Amend subseetions (a) and () of section 106 to read as follows (the new
matter is italicized: omitted matter is in brackets):

(a) Manvatory EKxewrrtons.~—The provisions of this title shall not apply to—

(1) any contract by & Department with any Territory, possession, or
State, or any ageney or political subdivision thereof, or with any foreign
government or any ageney thereof, or

(2) any contract or subcontract for an agricultural commodity in its raw
or natural state, or if the commodity is not customarily sold or has not an
established market in its raw or natural state, in the first form or state,
bevond the raw or natural state, in which it is eustomarily sold or in which
it has an ertablished market [but only if such contract or subcontract is
with the producer of such agricultural commodity]. The term *“'agricultural
commodity’’ as used herein shall inelude but shall not be limited to—

(A) commuodities resulting from the cultivation of the soil such as
grains of all kinds, fruits, nuts, vegetables, hay, straw, cotton, tobacco,
sugarcane, and sugar heets;

(R) natural resing, saps, and gums of trees:

((") animals, such as cattle, hogs, poultry, and sheep, fish and other
marine life, and the produce of live animals, such as wool, eggs, milk,
and cream; or

(3) any contract or subeontract for the product of a mine, oil or gas well,
or other mineral or natural deposit, which has not been processed, refined,
or treated bevond the first form or state suitable for industrial use; [the
ordinary treatment processes normally applicd by producers in order to
obtain the first commercially marketable producet, but only if such contract
or subeontraet is with the owner or operator of the mine, well, or deposit
from which such product is produced. The term ‘“ordinary treatment
processes’ means, in the ease of the product of a mine, well, or deposit
with respeet to which an allowance for pereentage depletion is provided by
section 114 (b) (3) or (4) of the Internal Revenue Code, those processes
which are taken into account under such section in computing gross income
from the property,-and in the case of any other produet such term means
such similar processes as may be preseribed under regulations promulgated
by the Board;J or

(4) any contract or subcontract for timber which has not been processed
beyond the form of logs; [, but only if such countract or subcontract is with
the owner of the timber property or with the producer of the logs;J or

(3) any subcontract directly or indirectly under a contract or subcontract
to which this title does not apply by reason of this subsection.

(b) Cosr ArLowaNce.—In the case of a contractor or subcontractor who
produces or acquires an agricultural product and processes, refines, or treats such
a product fo and beyond the first form or state provided in paragraph (2) of
sithsection (a), or who produces or acquires the product of a mine, oil or gas well, or
other mineral or natural deposit, or timber, and processes, refines, or treats such
a product to and beyond the first form or slate suitable for tndustrial use Lcom-
mercially” marketable state provided in paragraph (3) of subsection (a)] or,
in the ease of timber, hevond the form of logs, the Board shall presceribe such
regulations a3 may he necessary to give the contraetor or subeontractor a cost
allowance substantially equivalent to the amount which would have been realized
by such contractor or subcontractor if he had sold the product in the form or
state provided in paragraph (2) or (3) of subsection (a), or, in the case of timber,
in the form of logs.

- e o
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StatemeNT oF Lakk Surertor Inon Ore Association, M. D, Harnavaw,
Vick Presipent, Cuevenasy, Ouio

Gentlemen, on behalf of the producers and shippers of iron ore in the Lake
Buperior distriet, which supplies most of the ore for the iron and steel industry
of the United States, 1 wish to direct yvour attention to the language of section
100 (a) (3) of the Rencgotintion Act (H. R, 1728 now before you, covering the
exemption applicablo to contracts or subeontracts for the product of s mine, such
as an iron-ore mine,

Under the provisions of this subsection, the simple and reazonable exemption
heretofore applicable under the law since 1942 to mineral raw materials is groatly
restricted, Instoad of oxempting iron ore as under the existing law and reguin-
tions through the pig-iron stage, which is the first form or state suitable for in-
dustrial use, the proposed exemption wounld be limited to contracts or subeontracts
for ore, concentrato, or sinter as shipped from the mining property, and then only
if the ‘‘contract or subcontract iz with the owner or operator of the mine * * #
from which such product is produced,”

Any reasons for now proposing that, under a national preparedness program,
ronegotiation, with all its inherent complexities, should be made applicable to a
vast number of contracts and subcontracts that were exempt from renegotintion
during all-out war are not apparent.

The Ways and Means Committee, in its report of January 20, 1851, states,
with respect to the need for now legislation on rencgotiation, ‘that substantially
tho same conditions affecting the procurement of supplies for defense that neces-
gitated the enactment of the ronegotintion statutes during World War 11 are
again present”’; that “industry will be called upon again—indeed, is already being
called upon—to manufacture and deliver essential supplies and equipment. hastily
and against accelerated delivery schedules with snl‘ici(‘nt opportunity to make
accurate cost estimates for the production of gueh items’; that “contractors will
be asked again to produce items not ineluded in the customary output of their
plants, ax well as many items that are wholly new and unfamiliar to them or
which have been invented or developed sinee the close of World War 11”; and
that “‘the magnitude of the defense program will entail the procurement of sup-
plies in cnormous quantities far in excess of ordinary commereial levels, with con-
sequent inovitable effeet upon production costs.  The full extent of this will not
be easily determinable in advance with any degree of accuracy’; that “for these
reasons, it {s evident that contractors and cuntracting officers will be unable in
countless ingtances to make accurate forecasts of costs on which to base prices and,
therefore, that close initial pricing will be almost impossible to achicve'; that
“nevertheless, the procurement of needed military supplics and equipment can-
not be delayed for the complemention of cost and pricing analyses that might
otherwise be tnade as an incident to careful purchasing'’’; and ‘‘that specifications,
quantities, and delivery rates will be revised from time to time in the light of
experience and to keep pace with the fluctuations of actual or threatened military
situations.”

The report then states: “These are the major difficulties and uncertainties that
{)rompm the adoption and continuance of statutory renegotiation of contracts
hroughout World War I1. The same conditions mako it necessary today."”

The iron-ore producers arc not disposed to question the general contention of
the Ways and Mcans Comumitteo that the existing Renegotiation Act of 1948, as
modified to date, is inadequate in some respeets and for certain reasons ‘“‘to
protect to a suflicient extent the enormoua exl)eudlturos contemplated by recent
appropriations,”  But the reasons stated by the committee indicate no problemns
related to the production and use of a mineral product, such as iron ore, which is
utilized only in the ordinary, normal processes of a large, established, and basic
industry to produce metal—in this case, pig iron-—for industrial use.

Why, then, this proposal now to extend the renegotiation procedure back to
include the blast-furnace operaticn and every other operation in the handling of
iron ore after it leaves the actual owner or operator of the mine which produces it?
It should bo manifest to anyone who is familiar with this industry that the difticul-
ties and uncertaintics ahove cited from the committee report. simply do not apply
to the production of iron ore and pig iron.

Neither iron ore nor pig iron is ever sold directly to Government agencies.
Much iron ore roducod] by individual mining cm\gﬁmnios in the Lake Superior
district is transferred or sold to other ore companids., Some of these are them-
selves producers of ore, but others ate simply intermediary companies between
producers and consumers, which assemble and mix ores of differing analyses from
different mines into specified grades for shipment to the blast furnaces, as required

!
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for producing iron of the particular specifications neeessary for making different
nu'o‘s and for & great variety of fonndry produets,  About 175 different grades of
ore are ghipped down the Lakes to the furnaces each reason, and many of theso
grades are in themselves blends of many ores from different mines,  Thus, it is
obvious that the iron-ore industry, as such, nivolves far more than simpiy the
mining and concentrating operations.

Under the language of section 106 (8) (3), a substantial part of the activities of
this industry would be subject to renegotiation.  The additional administrative
‘)roblmns, both for the Government and the industry, in extending renegotiation
back from the present pig-iron cut-off point to the mine that produees the ore,
would constitute a bur(‘nn upon both that does not appear justified by whatever
so-called protection might thus be afforded to the Govermment in its vast
expenditures for military supplies and equipment which utilize iron and steel in
manufactured form.  There is already an excess-profits tax that applies to this
industry as to others; and, if World War 11 sets the pattern for the present Govern-
mental program, then price controls will be in the picture ere long.  These should
be “protection” cnough in the ease of an industry which is continuing to produce
the same things it has always produced and by exsentially the same methods,

The iron-ore industry, and the iron and steel industry of which it ix an integral
part, are now engaged in a colossal undertaking of developing vast new sources
of ore, hoth at home and abroad, adequate to supply for the long future our
rapidly expanding furnace capacity.  Profits from existing operations, whatever
they are, will he largely utilized for this great expansion program which is vital
to our national welfare and security.  There are hazards and uncertaintics enough
in these new veutures, without now adding the complications and uncertaintios of
renegotiation by extending it into new territory far down into the activities of
this industry.  This is no time to create deterrents to the functioning of an in-
dustry which should be given every possible encouragenent to hasten to come
pletion the challenging task before it.

Therefore, in the absence of any apparent reasons for now changing legislation
that has been reasonably satisfactory as applied to mineral raw materials, and
with the assurance that the proposed change in the exemption will but create
needless burdens and expense at a time when all possible manpower is needed for
production and when every deterrent to production should be eliminated, it
seems clear that the sensible course for Congress is to “leave well enough alone.”
In uther words, the examption of the product of mines from ronotwtimion should
be retained as it has been in the law since 1942, which exempts “any contract or
subcontract for the product of a mine, * * * which has not been processed
or refined or tn‘atc({ beyond the first form or stato suitable for industrial use.”
As applied to iron ore, this would retain the exemption through pig iron, the first
form suitable for industrial use.

The Lake Superior Iron Ore Association, on behalf of the entire industry,
urges favorable action by your committec on this proposal,

STATEMENT OF NATIONAL ASSOCIATION OF MANUFACTURERS AW DEPARTMENT

This statement, directed to H. R. 1724, the proposed Renegotiation Act of
1951, is filed on behalf of the National Association of Manufacturers, a voluntary
organization composed of more than 15,000 members, the greater bulk of whom
fall within the eategory of “small business.”

Over 80 pereent of all articles manufactured for the Armed Forees during World
War 11 were manufactured by members of the NAM. Consequently, the associa-
tion has a genuine interest in proposals looking toward rencgotiation of Govern-
ment contracts. In a statement adopted on May 28, 1948, the NAM went pub-
licly on record as “desiring to cooperate with the Congress and the executive
branch of the Government in the mutual objective of preventing excessive profits
in defense production,’”

That this spirit of cooperation existed in wartime is demonstrated by the state-
ment made last week to this committee by Frank L. Roberts, Chairman, Military
Rencgotiation Policy and Review Board in the Office of the Secretary of Defense,
who stated:

“I want to say that the record on the part of industry in cooperating with the
rencgotiation boards to date is outstanding and in the opinion of those administrat-
ing the acts deserves high praise.”

At the same time, however, industry is vitally interested in achieving cfficiently 8
maximum production of defense materinls with a minimum of procedural diffi-

ez
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culties and the ncedless negotiation and renegotiation which is so wasteful of time
and manpower,

At hest, rencgotiation of Governinent contraets is a cumbersome and adminis-
tratively cxpensive procedure. It is contrary to well-established principles of
contract law and ean be justified only as an expediment to climinate truly exces-
sive profits during a period of national emergenoy. It is suggested that even under
such circumstances chicf reliance should be placed in sound procurcment policies,
with renegotiation, if any, limitod strictly to the unusual situation wherein past
experience in large-scale procurement and production can afford no reliable guide
for accurate pricing.

Uniform procurement policies have already been fixed through legislation.
With the procurement experience gained during World War I1 by contracting
officcrs as well as industrial concerns expected to furnish the wmatériel, it should
be possible adequately to protect the interests of the Government and at the
same timo limit rencgotiation procedures to those contracts for the armed services
whioh in light of past experienes could yield exerssive profits.

In the belief that the foregoing is an accurate rcflection of the basic purpose
undcriying any renegotiation act, the following suggestions are presented with
respect to the proposed Renegotiation Act of 1951 (. R. 1724).

“imat, under the wartime Renegotiation Act (act of February 25, 1944, and
eatiicr statuter), rencgotiation authority was limited to the armed rerviees and
agencies: exceuting procurement contracts for articles and materials to be used
directly in the war effort. H. R. 1724, however, proposes to extend the renego-
tia’jon power not only to the General Services Administration but also to “such
other agencies of the Government excreising funetions in conneetion with the
national defense as the President shadl designate.”  Inlight of this broad language
it is entirely possible that practically all Government contracts might ultimately
be subject to renngotiation.

It is our belief that the rencgotiation power should not be extended beyond
the limita established in wartime without a definite showing that such extension
is necessary to protect the public interest. If, however, the committee believes
the President should be granted the broad power to designate agencies contemn-
nlated by H. R. 1724, we suggest that such power be limited to agencies exereizing

unections having a direct and immediate connection with national defense.

Becond, the Rencgotiation Act of 1948 required inclusion of a renegotiation
clause only in contracts in excess of $1,000. H. R. 1724,-however, does not con-
‘tain such a provision.

It is our view that the $1,000 minimum figure should be included in any new
renegotiation law for the convenience of both the Government and of business
and_industry. Otherwise, if contracts with all the agencies contemplated by

. R. 1724 ‘are to be subject to rencgotiation, contracts involving amounts as
small as $5, for example, must contain the clause and would thus place an exces-
sive record-kegwing burden on small business enterprises, with only conjectural
benefit to the Government. X

These record-keeping burdens would be especially onerous on small subcon-
tractors and sugpliers who at best often have difficulty in determining what
portion of their business is subject to rencgotiation. Without the $1,000 exemp-
tion they would be required to keep the required records on all small orders since
thoy c(;uld not be sure that such orders might never aggregate the renegotiable
amount,

Third, the profit limitation provisions of the Vinson-Trammell Act would not
aﬂply to any contract or subcontract subject to renegotiation under the pro-
visions of H, R. 1724. We believe the same should be true with respect to con-
tracts under the Merchant Marine Act and recommend, therefore, that those
sections also he suspended as to contracts subject to renegotiation.,

Fourth, H. R. 1724 would subject to rencgotiation contracts or subcontracts
aggregating in excess of $100,000 in any fiscal year. Wartime experience demon-
strated, however, that a $500,000 minimum aggregate exemption was sufficient
to protect the publio interest. Thus, for example, the Truman committee, after
its investigation of renegotiation, recommended that “the $100,000 excmption in

he grescnt renegotiation law should be increased to $500,000.” (See Rept.

Po. 0, [;t. 5, of Special Senato Committce Investigating the National Defense
rOgTam.

. It is also pertinent to point out that the Renegotiation Act of 1943 (act of

February 25, 1944) increased the exemption to $500,000, as recommended by the

Truman committeo and justified by ite belief that the small amounts which might

be recovered iIn renegotiating such contracts was not worth the administrative
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burden required.  Aceordingly we recommend that the $100,000 exemption pro-
posed in H. R. 1724 be increased to at least $500,000.

Actually it i3 our belief that the public interest would be sufficiently protected
by raising the exemption substantially above $500,000 and thus save the time,
effort, and manpower involved in renegotiating contracts aggrezating a leaser
amount, The situation today with regard to pricing is cutirely different thau that
which confronted the procurement agencies and contractors during World War 1
when it was necessary to obtain rapidly many new articles as to which no previous
cost experience was available.  Today, however, both industry and Government
procurement oflicers have the benefit of experience flowing not only from wartime
production on a mass seale but also the experience of sound and fair priecin
policies under such circumstances.  Morcover, the wartime experience showe
that many war coutractors voluntarily redetermined contract prices and refunded
amonuts considered to be excessive profits.  As stated by the Truman committee:

“Many patriotic war contractors have already recoznized and conscientiously
asstmed the responsibility for tailoving their own profits on war bysiness to rates
which can be clearly defended as fair in the ‘court of publie opinion,” and offering
voluntary refunds of any exeess.”’

It is our belief that this same desire to be fair, plus the wartime procurement
and pricing experience, can be relied upon to avoid accumulation of excessive
profits on the part of contractors and subeontractors holding contract in reiatively
lesser amounts.  Accordingly we recommend that the caemption be increased
substantially over $500,000 to aveid the confusion, expense, time and labor
involved in the renegotintion of contracts aggregating lesser amounts, For, as
also pointed out by the Truman committee, nearly 80 pereent of the refunds from
rencgotiation would probably have been recovered by taxation.

Fifth, it will be recalled, the wartime renegotiation statute provided several
specific exemptions for contracts for certain unprocessed agricultural or mineral
products. Thus contracts for produets such as grain, fruit, vegotables, cotton,
tobacco, cattle, sheep, or for the product of mines, oil or gas wells, or timber were
exempt from renegotiation.  Contracts with tax-exempt institutions and contracts
with a department for construction let after competitive bidding were also exempt.

In addition, under the wartime statute, the Sceretaries had discretionary
authority, which is not presently proposed in H. R. 1724, to exempt contracts
and subcontracts for ‘“‘standard commercial articles,” if, in the opinion of the
Board, competitive conditions affecting the sale of such artioles arc ruch “as will
reasonably protect the Government against excessive prices.”’

Industry generally has long been of the opinion that contracts let pursuant
to competitive bidding and for standard commercial articles should be exempt
from the complicated procedures necessary under renegotiation laws. This has
been recognized to some extent in former statutes and regulations. It is our
belief, however, that such exemptions should be specifically provided by Congress
and not left to administrative diseretion. The specific exemptions contained in
the wartime statute should also be included in any new renegotiation law.

The basie theory of renegotiation of war contracts was not to capture revenuo
but rather to adjust downward prices for future procurement on the basis of ex-
perience accumulated as new articles were manufactured.  In the case of stand-
ard commercial articles, therefore, there is no basis nor need for renegotiation
sinee the neerssary cost and pricing expericnee has already been acquired and
prices made in a competitive market. he same is largely true of contracts let
pursuant to competitive bidding because the contractor must necessarily have
determined his eosts in order to submit a bid on a contract which must go to the
low bidder. In any event it is difficult to sec how the profits on such contracts
could be <o excessive as to endanger the public interest and warrant the admin-
strative burdon and expense of renegotiation,

Sixth, the Renegotiation Act of 1948 (sec. 3, Supplemental National Defense
Appropriation Act, 1948, Public Law No. 517, SOtL Cong.) permits review of
unilateral orders by the Tax Court of the United States with ultimate judicial
&crutiny by the Supreme Court, H. R, 1724, however, proposes to limit review
of such unilateral doterminarions to the Tax Court.  We urge that the broader
judicial review provisions of the 1948 act as to qucstions of law be added to any
renegotiation bill which this committee might report, Such broader review
would not only promote better administration and publie confidence in Board
proceedings but also would b conducive to the reaching of voluntary agreements,

Seventh, the definition of “excessive profits” contained in H. R. 1724 dircets
the Board to take certain factors into consideration in determining excessive
profits,  One such factor for consideration is *‘efficieney of contractor.” It is
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our view that language should be inserted in the bill to make clear that the Board
must 8o conduct its proccedings as affirmatively to encourage cfficiency of opera-
tions, As atated by Congressman Reed when the bill was before the House:

“Another defeot in the bill is that nowhere in legislation does the Congress
express its intent that eficlency should be rewarded. If you will examine. the
sevon factors in scction 103 on pages 4 and § of the bill under which the determina-
tion of oxceasive profits ia to be made by the Board, you will see that the Board
does not have to reward etficiency of operation and cconomy in the use of materials,
facilitiea, and manpower. I think such an expression of congressional intent
should be contained in the bill, and that the contractors and subcontractors subject
to renegotiation would know that tho more efficiently they perform the work the

ater would be the amount of Ymﬁt- thoy would be entitled to retain, I ghould

magine that this will be the policy of the Board, but there should be no doubt
thaﬂt‘g, )is tho polioy of the Congress.” (Congressional Record, January 23, 1051,
p. .

We urge, therefore, that appropriate direction be given to the Board proposed
in H. R. 1724.

Eighth, H. R. 1724 proposcs that interest, at the rate of 6 pereent, shall acerue
and be paid upon amounts determined to be excessive profits,

In our judgment the United States should not be entitled to recover so-called
oxcessive profits and at the same time be entitled to interest on sums recovered
through renegotiation of contracts.

The Truman committee, in its report on rencgotiation, supra, pointed out that
it was universally agreed that “rencgotiation can be wmore effectively used in
brlngl\\F about downward rovisions of future prices than in recovering any con-
siderable sums of profita already earned.”  Inother words, the Truman committee
was saying that renegotiation should be a dovice for bringing about adjustments
on _pricing~=not the mere recovery of money.

In ronegotiation proceedings there is not present the usuel debtor-creditor
relationship. Theso normally are firm contracts and, except for an extraordinary
exorcise of governmental powoer, would be performed and paid upon the same
basis as comparable contracts between private partics. In effect, therefore, the
imposition of interest constitutes an additional penalty for having in good faith
negotiated and executed a contract with the United States,

n addition, the bill as presently drawn proposes to have interosta cerue as of
the date fixed by the Board, This provision, in our judgment, would inevitably
have tho practical effect of foreclosing many contractors, especiaily smaller ones,
from secking redetormination of excessive profits by the Tax Court., Tho inter-
eat provision, thorefore, would operate indircetly to deny persons agarieved by an
order of tho Board any judicial roview whatsoever since, under H. R, 1724, such
review is limited to the Tax Court.

Accordingly, since we strongly fecl imposing intetest is wrong in principle, we
urge that the interest provisions be stricken from the bili, If, however, the
committee feels it i3 necessary for interest to accrue on excessive profits deter-
minations, we d that it should not start running until (1) the 90-dav
period, provided in soction 108, for filing in the Tax Court has elapsed, or (2)
until the Tax Court has issued its final order determining the amount of any
excossive profits to be due the Government. Otherwise, judicial review is com-
&lxetoly discouraged for thoe smaller entorprises who mayv not be able to finanoce

emselves over the possibly long periad of time which might be necessary to
secuvre a determination from the Tax Court.

Ninth, an earlier bill (H. R. 9246, 81st Cong.) did not contain & termination date
for the authority proposed to be conferred by H. R, 1724,

Binoe it is our sinccro belief that renegotiation should not be permitted to be-
come & permanent fixture in Government procurement and in our free economy,
we are gratlﬂed to seo that H. R. 1724 proposes a termination date of December
81,1053, Itisour {udgment that this provision consatitutes a congreasional recog-
nition that renegotiation 8 purely an emcrﬁenoy device, inconsistont with all

rinciples of contract law. It will also give the Congress an opportunity, at that
me {n ovent extension is contemplated, to reexamine the law in light of its o¥cra~
tion and thus promote its fair anA efficient administration. Since such periodic
appraizal and m?pnisal by the Congress is eminently desirable, we recommend

t the termination date be made December 31, 1852, rather than 1953,

- i

.
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Pickanps Maruer & Co.,
Cleveland, Ohio, February 2, 19561.

In re H. R, 1724, the Rencgotiation Act of 1951

SENATE Finance CoOMMITTEE,
Senale Officc Building, Washington, D. C.

GeNTiEMEN: The propused contract Renegotiation Aect of 1951 (II. R, 1724),
which is now before the Senate Finance Committee, exempts products of mines,
which have not been “*  *  *  processed, refined, or treated beyond the ordinary
treatment. processes normally applied by producers in order to obtain the first
commercially marketable producet, but only if such contract or subcontract is with
the owner or operator of the mine * from which such product is
produced.” As_presently worded, this exemption will not apply to a large
segment of the Lake Superior iron-ore industry, which is so vital in the present
cmergeney, and will lead to very serious and unnecessary administrative problems
both for the Government and the producers of iron ore and pig iron. We urge
that the Renegotiation Act of l!).”){ contain the same exemption for products of
mines as that set forth in the previous renegotiation act, namely, an exemption
for the products of mines through *‘the first form or state suitable for industrial
uze,” It would seem that if the excmption in previous renegotiation acts was
justified in an actual war period, then certainly a similar exemption would be
Justified under present conditions, especially in view of the satisfactory operation
of this exemption during the war period.

In the case of pig iron (the smelted product of an iron ore mine) which is never
sold directly to the Government and which will be subject to price control, the
proposed exemption provision will lead to many troublesome administrative
problems which will unnecessarily burden the producers of this raw nfaterial.
Merchant pig iron is sold to thousands of small factories and foundries which may
or may not. be engaged in defense work and each producer will have to attempt to
trace his product so as to determine whether it will be used in connection with a

Jovernment contract. If it is used in a Government contract, in ail probability
it will be used in conjunction with pig iron obtained from other sources, which
complieates the problem of tracing the pig iron.  This aspect alone will be an
interminable administrative problem and, in conjunction with many other similar
types of problems, will require increased numbers of both Government and civilian
employees for purposes of administration. The problems incident to administra-
tion will encourage the sale of pig iron to consumers not involved in Government
contracts 8o as to minimize administrative ditticulties and uncertainties.

In the ease of iron ore, the proposed exemption does not recoguize that iron ore
is only valuable for industrial use when it has been smelted to pig iron. The
restriction of “ordinary treatment processes” will lead to additional problems ay¢
the technology of mining and beneficiating low-grade ores is developed and
expanded. Most important of all, the present exemption is so worded 30 as not
to apply to a large segment of the f.ake %upcriur iron-ore industry because it only
exempts ‘“contracts or subcuntracts * * * with the owner or operator of
the mine from which such product is produced.”  Kach pig-iron or steel producer
requires several grades of iron ore for its furnace burden and each grade is generally
produced by a separate mine. Due to the tremendous cost of developing an iron-
ore mine in the Lake Superior district, the consumers of iron ore have developed a
method of minimizing their investments by owning fractional interests in several
mines, These mines are cach operacd by a separate mining company which
cither sells the iron ore it produces at cost to the consuming companies or to an
intermediate company which acts as an assembler and mixer of the various grades
of iron ore to suit the furnace requirement.  After assembly and mixing, the inter-
mediate company sells the iron ore to the pig-iron and steel consumers, and the
prices of such sales will be subject to price control.  The proposed exemption does
not cover this type of tranaction because the producer of the iron ore, although
exempt from renegotiation, sells at cost, thus making the exemption meaningless,
and the market price of the product which is intended to be exempt, is left subject
to renegotiation in the hands of the consumer or the intermediate assembling
company.

In addition to this feature, the mixing and blending of grades of iron ore,
which results in & conservation of ore reserves, involves many sales and transfors
of ore between mining companics and intermediate companies which would be
subject to renegotiation under the exemption as presently worded. Administra-
tively, it would be impossible to trace iron ore from a particular mine into an
ultimate product destined for a defense contract, not only because of the mixing




136 RENKGOTIATION OF CONTRACTS

aud blonding done prior ta shipment to the ultimate ple ivon and steel consumers,
Hut also becanso the constmors chinepe theie furnaces with ores coming from many
ditferent mines, loeated both within this country and in (oreign countries,  ‘I'o
these complivations muat he added the problems w hich wonld avise in renogotintion
of fronore contracts heeanso an fronore ming involves n wasting asset and a sub
stantial portion of the veturns voatised on the anle of fron ore constitute a return
of eapital which must be wred in the exploration for new reaneves and the dovelop-
ment of exinting vosorves,

Wo feel vory strongly that the exemption for products of mines in the Ronego-
tiation Aet of 1081 ahouid he fdentionl with the exomption eontained fn provions
ronegotintion acta, mvmely, the act ahiould exempt “any contraet or subesntraet
foriﬂq\ pricluctofamine * % * whjeh haw not ben procesed, vetined or troatsd
beyond the fiest form or state suitable for industeinl woy™ - Ths oxetaption as
preaently writton in the proposmd act i ontirely fnndeguate and will not enconra e
nevedsary production of tron owe and pig tron whieh gointo the manufastare of
steol and other ware \\md\\vls.

Reapretfully submidtted,

Prewanoa Maraen & Co,
By L CoaeksoNn, Partner,

———

S|nvor, Cuanwen, & Fagrwnvna,
Chicago, January 22, 1951,
Hon, Warren I, Gronas,
United States Senate Office Building, Waxhington, D, ',

My Duay Senaror Groran: 1 underatand that the House of Represeatatives
hne passed L RO 1724, n bill to provide for the ronegotintion of contraets and
that thia bill will ahortly wesive the attention of the Finanee Conemitter of the
Unitod Statea Sonate,

Huving had romo oxporionce with the operation of the Ronegotintion Aote of
1042 and 1HE, T wounld like to eall your attention to some features in the House
bill that T consider tmpropoer and unworkable,

H. ROU724 e pattorned in large part from the Renegotiation Aot of 1913,
With komawhat differont language it providea foe corlain mandatory exemptions
and othor pormindve exomptions,  Tte adminiateation 2 1oft to a renngotintion
board whivh prosumably wiil have at least threo top ttight individuals from the
business world.  In aotual pravtioe, however, the extrome hreadth of the opora.
tionn provided for andor the act will roquive, an it did fn the vatlier acts, the
delegation of authority frowm one group down to another group and ton third oe
fourth group until the aetual declsiona rogarding whothor business is ronegotinble
or nonrenegotiablo and what ave “oxcesatve profita’ are helng mindo by men with
little or no oxperinnes in buaineaa or by wen who have gone {nto the Government
sorviee beoauae thoy have failed to achiove axneecas in bhusinesa, "Ihis Intter group
s more diffteult to deal with then the former hoeauso in many instanees they are
antagontstio to the private entorprise aystom,

Thir act 1+ At farroavhing as the oxeoss profita tax law, Tt ix something that
in superimposed apon our entive tax gtraeture and it will he appliod, just as the
1942 and 1048 aote were applied, as an additional taxdevying statute. . Yon
provide for sogregation of renegotinble and nunranegotinble husiness hut exporis
onee under the provious acta showed that the men administering the act lookod
to the outire pleture of the eempany's aperations to see whethee in hrie opiuion
it has earnod too mueh money on B enthe busineds,  They then allowed o
poreontage of profit on the wuegotinhle business which when fitted into the
pattern wonld produce what they constderad to be an approprinte roturn to a
company on fts ontive businesa,

Your Finaneo Committes, the Honse Ways and Moans Committee, and the
ontire Congress spond a gront doatl of time tn constdering the fort of the tax laws
in an offort to make their application upon the ceonomy of our conntry equitable
and to make = providons definite and apeeitie,  Yot, under this vencaotintion
aot you will (as yon did in the Renogotiation et of 198D give to an inesporis
oneod or hiased group of administrators, to whom the powers of the board will
have hoen dologated, what ix enontinlly a power of taxation without any ade-
qunto safoguards agatnxt arbitrary action,  Coniress may argue for days as to
whethor & corporate tax rate ahall be rdsad a couplo of pereontage points. The
eoffeet upon our coonomy of each xeh tax fnereano {8 carefully mna\dm‘ml‘ But
those dologateos of delogatoes of the Renegotiation Noard ean in offeet inereise
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the tax burden of s tittle subcontraetor from the present masnimam of 62 pereent
to any figure short of 100 pereent by deelaving the ditference to be oxeessive
profits withour any farther mandate from Congress

In an instance with which 1 am personally familine the War Conteacts Prico
Adjustment Board, following the findings of its delegatees of delegatees without
challenge or change of w single dollar, fonnd that every cent earned by s company
(which sells long-estnblished commercinl articles essential to the war offort and
with which iechnieal service is givon as a part of the sales price) ahove a, 2,704«
poreent margin of profit. was excessive profit.  Inoother words, after paying
operating expenses and  Federal taxes a company is held (o have “oxcessive
profits” oven when itk margin ix less than 3 pereent. You will get the same kind
of findings under this new bill unless Congress wattes into it some standard for
excessive protits other than the uncharted course sot by seetion 103 (0),

If you have read any of the reports furnished to petitioners pursuant to section
403 () (D of the Renogotiation Aet of 1943, when the Board has been requested
to furnixh s statement of the faets uxed as a basis for it determination of excessive
profitg snd of it reasons for such determination, you will Know that these states
ments are merely n pro forma restatement of the factors which the Board is
required (o take into consideration ax recited in the sintute with little or no
specitie information o show the basis of their conclusions,

Thur the stall-business man is presented with the neeessity of aceepting o
negotinted proit which e knows to he inndequate, or faee the alternative of a
procecding i the 'Fax Court where he st earey the burden of proving erroncous
a determinntion, the facts and basis of which have not heen diselosed to him,

Under section 103 (@) you ean have a subeontractor who will show by its gpera-
tions a minimum use of manpower, a tremendotr inerease in prodaction, and a
cooporntion in the economienl awse of eritieal materials sutlicient to bring to it
the plandits of those governmental ofticials who can best appraise the value of
sueh ceonomy in eritical matevials, Thix contractor can produee produets that
during thistemergeney, as doaring the last war, will have beon of prime importance
in breaking the bottleneeks in the proaduction linea of many of our major war
industeies and be acelaimed for its outstanding pecformance i the defonse
program by overy department of the Government with which it comes in contaet
and yet, beeause (€ operated around the elock instead of an 8 hoar shift and
thereby made o profit of approximntely twico the poreentage ratio that it had
made during the prowar periond, be said to have excessive protits, With that
finding, under the tanguage of suetion 103 (@) (2) the Renegotintion Board, if it
neta the same as the War Contracts Price Adjustment Bonrd, will tind that all
these profits above 2,704 pereont are oaeeasive, notwithstanding the faet that its
unit sales prices on a volume basis wore no higher during the war poriod than
they were for several vears prior thereto when these prices were eatablished under
competitive conditions in o most competitive industey,

I do not bolieve that an operation of that (ype shonld boe said to have made
excesaive protits and the iext thing that should be done by the Senato i to amead
soetion 103 to make elear that Congress did not intend that a wmoere inerease in
volume of production with attendant inerease in profits constituton oxovssive
profits,  The exeess-profits-tax faw adequatoly tases guch expanded operations,

Seeondly 1 believe that profits derived from the sale of standard commereinl
articles should be mandatorily oxempt. “there are a lot of standard commereial
wtickes made i this countey which will he sold to Government ¢ atractors pur-
st to subeontraetz, as detingd in the proposed bill, which have heen made in
quantity produetion for years nnd sold under competitive condivions of the keeneat
gort whivh, under this bill, just as in the case of the previons aets, will be subjeet to
vonegotintion,  Peeause the manufacturer will produce a larger g iantity ol' thiese
articles during the war emergeney and by penson therof will ean a highor per-
centage of return on bis entive business than prior to the rennmanient program he
Wil he subjected to res epotiation, What that manuefaoturer i doing in most
tnstances t¢ working his plant and eqqupiment around the clock ivstead of for the
customnry X-hour <bift,  Yow may say that he will be atlow od higher depreciation
or amortisation on his steacture and plant bat that doss not componsate hin for
the risk of destenetion of hiz business when he subsequently has to reduee his
aperations doewn to normal and has the problem of catting dovwn his operting
personnel and trving to carn a etura on bis enlarged faciiities,

The 10 I act authotized the Wae Conteacts Price Adiustmoent Board to exempt
standard commeretal articles i in the opivion of the Board enupetivive conditions
affecting the sele of the articles wbere sueh as to reasonably prctect the Gaverns
ment as to excessive prices, That provision was inadeqguate bocause in its ape

R

i




138 RENEGOTIATION OF CONTRACTS

lication, unless a petitioner for exemption could show that the articles were not

ing sold at excessive prices and producing excessive profits for the industry
generally, the exemption was denied. Obviously a single petitioner could not
show this for the entire industry so that he was helpless in the situation. This
is not theoretical; this actually happened in the instance to which I referred.

Under the proposed bill even this standard commercial article provision of the
1943 act has been dropped from the list of permissive exemptions. As stated
above it should be a part of the mandatory exemptions and the act should provide
that where a standard commercinl article has been sold for 1 year or more and the
price thereof under the subcontract does not exceed the unit prico at which said
product was sold during the preceding year or as of the date of any price freeze, the
profits therofrom shall be exempt from renegotiation. The excess profits tax law
will tako all of the profits that should be taken from this operation.

When the Renegotiation Act was first considered in 1042 its justification was
that we were entering into a war preparation period where manufacturers would
be called upon to {:mduce products that wero new to them, that to protect them
it was necessary that they have a fair price. It was also recognized that it was
impossible for them to judge in advance what would be a fair contract price
because of their lack of previous maunufacturing experience on such produets,
It was therefore suggested that in the urgeney of the matter, the price be almost
what vou will, there would be & subsequent renesotiation of the contract, The
Ways and Means Committee of the House has asserted that this present act is
required for essentially the same reasons, (Sce Rept. No. 7))

No one will seriously question the desirability of a rencgotiation act in such
speocial instances but there is no real justification for a renegotiation act for the
standard commercial articles being produced by the thousands in this country,
Unless you exempt such standard commercial articles, you will again be building
up an organization to cover such a myriad of products and problems that it will
fail in performing its proper function just as it did during tho last war,

I should think that Coungress would want to establish an orpanization th-t
would fulfill its necessary function and not spread its tenacles through every little
subcontracting unit in the countryv. 1t does not take very much business to reach
the $25,000 subcontract exemption figure set forth in section 105 (f) (2) of the
proposed bill. Thus your renegotiation act will be reaching practiecally every
manufacturing operation in the country in which anv of the end product gravitates
into the defense program. It would seem that our tax laws adeguately cover
these operations and that a renegotiation act should be brought back to its
original and alleged present purpose—that of renegotiating prices where there is
illo %reaent standard upon which to base a fair and reasonable contract price to

e buyer., .

If the men who administered the former act are honest with you, they will tell
you that on many oceasions it was a mere matter of guess work and speculation
when they tricd to segregate the renegotiable from the nonrencgotiable business.
You woulil not perinit a tax law to be enforced by such guess work. Yet the
Renegotiotion Act is siphoning off income just as much as the taxing laws and
should have &n equally standardized method of application.

A third feature of this bLill which requires amendment is the interest section,
The interest provisions in section 105 (2) are typical of the coercive approach
that has been counstantly followed by the Government in the administration of
the previous renegotiation acts.

Ao you know, the courts held under the earlics acts that 6 percent was not a
fair interest rate. The 1942 and 1943 acts did not contain provisions for interest,
The renegotintion authorities nevertheless claimed, and in many cases collected by
hold-backs and other methods, 6 percent interost and continued to do so despite the
fact that the great majority of the courts passing upon the question held that a
6-percent return is far in excess of the fair return for tho withholding of money
under these circumstances. This provision for interest isx also entirely unfair
gince it would begin running from the time that the Board deternnines the amount
of alleged excessive profits even though this determination i3 not conclusive untit
the contractor’s right to appeal to the Tax Court has expired. There is no excuse
for starting interest running {)rior to the expiration of the time for such appeal
and the bill should he revised to so provide.

I have referred above to the delogations of power made by the War Countracta
Price Adjustment Board. Paragraph (d) of section 107 authorizes the same type
of delegation under H. R. 1724.  If you are going ty include overy type of com-
mergial article that is sold in the United Sattes and which finally gets into a war
facility, then you will Fave to have a very broad delegation of power, and you
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ean expect that the act will be administered by a group of low-salaried inexperi-
enced men without any proper perspeetive on what return is necessary to keep a
company in business over the long pull.  On the other hand, if you limit the
renegotiation act to the type of contract in the defense effort where there is some
reasonable requirement for renegotiation in addition to the excess-profits tax law,
you ean considerably cut down this delegation of power and the size of the organ-
ization needed to administer it.  You may then be able to get men to administer
it who have had sufficient business experience to understand some of the problems
involved in keeping & business going over the long haul. It is no saving grace
that the Board might delegate its functions and powers “to any agency of the
Government' that might exist at the present time, There are not very many
agencies in the Government who have the personnel to perform this function.

I have read several of your statements indicating that you fully appreciate the
necessity of a corporation being permitted to retain a surplus adequate to enable
it to survive periods of recession or depression.  The other day Mr. Charles E.
Wilson was reported to have said that if we built up our production during the
next 2 or 3 vears to the point that seemed necessary and there was a sudden
slackening off due to definite assurances of peace, this country would be in a sad
situation.. Yet we all hope that there will be such assurances of peace. Is Con-
gress going to adopt a taxing policy which will wreek us if the thing happens
which we all hope will happen? By passing this renegotiation bill in the House
form you will put it within the power of a group of unknown men to do just that
thing.

The taxes paid by a company are as important a cost factor as any factor in
its operations. In the determination of excessive profits, therefore, there should
be an additional factor designated in section 103 (e), i. e. (8}, Federal income and
excess-profits taxes. These should be considered before the contragtor or sub-
coutractor can be said to carn “cxcessive profits.”  From the point of view of
the stockholder it is what the company has left after paying all of its taxes as
well as its other operating obligations that determines its profits, Taxes should
therefore be above the line when you come to figuring excessive profits.

I saw Mr. Robert Snodgrass of Atlanta, one of your loyal constituents, in Ann
Arbor last week end, where we are serving on the executive committee of the
university’s atomic research program. He informed me that you were in good
health and I sincerely trust that you will conserve your strength so that you will
keep in that condition, because at a time like this we need men of your perspective
and statesmanship to maintain the strength of our economy in the face of the
terrific stresses that are being placed upon it. .

I am taking the liberty of sending a eopy of this letter to three of your associates
on the Finance Committee,

Respectfully yours,

- D. F. FAGERBURG,

The Cuamnyman, Is there any other witness who wishes either to
file a brief or make a personal appearance?

If there is no other witness, then the hearing will be closed, and the
clerk will notify us next week when we will go into executive session on
this and the .veterans’ insurance bill, on which hearings have previ-
ously been held.

I may say that I think we ought to be able to proceed on Thursday

.of next week.
The hearing is adjourned.
(Thereupon at 3:45 p. m., the hearing was adjourned.)
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