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EXECUTIVE SESSION

WEDNESDAY, JUNE 11, 1986
U.S. Senate

Committee on Finance
Washington, D.C.

- The committee met in executive session, pursuant to
notice, at 9:35'a.m,, in room SD-215, Dirksen Senate Office
Building, the Honorable Bob Packwood (chairmah) presiding.

Present: Senators Packwood; Danforth, Grassley, Long,
Moynihan, and Baucus.

Also present: Bill Wilkins, Minority Chief Counsel;
Len Santos, Trade Counsel, Majority; Jeff Lang, Professional
Staff Member; and Susan Taylor, Administrative Director.

(The materials for the executive session, and the

prepared written statement of Senator Mitchell follows:)

Moffitt Reporting Associates
Falls Church, Virginia 22046
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‘ - Wasmaron, DC 20810
i, St G Camen.
MEMO!
FROM: SENATE FINANCE COMMITTEE STAFF
TO: MEMBERS, COMMITTEE ON FINANCE
SUBJECT: MATERIALS FOR WEDNESDAY, JUNE 11 MARKUP

On Wednesday, September 11, 1986, the Committee
on Finance will meet in Executive Session to consider
several matters now pending before it. Attached is

an agenda listing those items.

The meeting will begin at 9:30 a.m. and will be
held in Room SD-215 of the Dirksen Senate Office Building.

Below, for your convenience, is a description of
the materials prepared for you in connection with each

of the items on the agenda:

1. Nomination of Dorcas R. Hardy to be Commissioner
of Social Security -- Cover memo and biographical

materials.

2. Markup of S. 1822, a bill to amend and extend the
manufacturing clause of the copyright laws --
Members memo and copy of S. 1822 as reported by

Judiciary Committee.
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. ST, e QD SO, Asmten COMMITTER ON FINANCE
WaAsumeTON, OC 20810
June 9, 1986 ) Corrected
MEMO
TO: MEMBERS, FINANCE COMMITTEE d{a{
FROM: ) FINANCE COMMITTEE TRADE STAFF (LEN SANTOS, 4-5472)

SUBJECT: JUNE 10, 1986 HEARING ON S. 1822, A BILL TO EXTEND

THE MANUFACTURING CLAUSE

The Finance Committee will éonduct a hearing on June

10, 1986 at 9:30 a.m. on S. 1822, a bill reported by the
~Judiciary Committee to amend and extend the

manufacturing ciause of the copyright laws. By
unanimous consent, the bill has been referred to the
Finance Committée through June 11, 1986, at which time
the Committee is automatically dischared from further
consideration of the bill. .The hearing will be held in
SD-215 of the Dirksen Senate Office Building. A witness

list is attached.

I. Current Law

The Copyright Act of 1976, 17 USC section 601,
requires, with certair exceptions, that copies of works
(1) preponderantly of rondramatic literary material, (2)

in the English larjuage, (3) by U.S. citizens or

ddﬁiciliaries, ard (4) of copyrightable material, be
manufactdred in the United States or Canéda in order to
obtain U.S. copyright protection. This provision, known
as the manufacturirg clause, does not cover dramatic,

L od 1l




musical, multilingual'or.pictorial wofks. Other
exceptions to the manufacturing clause permit
imporfation of 2,000 copies of a given work, of works
imported for government usé and of works in braille. 1In
shoxrt, books in English by U.S. authors must *-e
manufacturxed in the b.s. or Canada in order t. enjoy the
full remedies provided by U.S. copyright law in an
action for infringement of the rights of reproduction or

distribution.
The manufacturing clause expires on June 30, 1986.

II. History of the Manufacturing Clause

Until 1891 the American copyright law did not permit
u.s. copyfight to be obtained by foreigners,{énd thus
foreign works could be freely pirated in the United
States. With the increased popularity of the novel
beginning in the 18th century} more and more English
rovels by authors such as Scott, Bulwer, and Dickens
were reprinted by United Statés printers without
permission or payment to the authorxr. Beginning in the
1830's, British authors began importuning Congress to
stop this pirating and to provide U.S. copyright
protection to foreigrers. 1In 1837 Senator Henry Clay
presented to the Serate the British Author Petition
requesting that they be granted U.S. copyright

protection. The petition was signed by 56 of the best-




known English writers, including Edward Bulwér-Lytton,
Thomas Carlyle, Benjamin Disrxraeli, Maria Edgeworth,
Harriet Martineau, Robext Southey, and Thomas Moore.
Clay also presented a petition at this time by American
authors, which pointed out that they found it hard to
get paid for their work in competition with ihe well-
known writers of England whose writings were published
without royalty cost by United States printers and
publishers. Oppdsiiion to granting copyfight to foreign
authors by United States prihters and printing trade
unions was intense and carried the day until 1891,
During this period, of course, the U.S. copyright law
was not a trade barrier since Eoreigh woxrks could be
imported freely subject only to the tariff -- import

duties constituted the sole trade barrier.

With the passage'df the Platt-Simmonds Act in 1891,
a compromise was reached in three areas. This law gave
United States printers, publishers, and labor unions a
different form of protection from the competition of
foreign editions, it gave foreign authors the
opportunity to secure U.S. copyright, and it provided
United States aurhnrs some protection against the
competition of c-=3per foreign editions with their own
works. The comprinise device was the “manufaéturing
clause"" in the .3+. act, which permitted foreign

authors in countries granting reciprocal privileges to




secure U.S. copyright, but only if their books were
printed from type set in the United States. After a
U.S. copyright was thus obtained for a fdreign book, the
law made it illegal for foreign editions of that book to

be imported.

The manufa;turing clause remained in the U.S.
copyright law essentiaily unchanged until 1954, except
for two minor liberalizations: One in 1909 eiempted
boéks in foreign languages (but also included
periodicals and required that plate making for and
binding of books be dong in the United States). The
second, in 1949, permitted an ad interim U;S. copyright
for S years to be obtained before manufacture in the
United States was required and allowed the importation
of up to 1,500 copies of the foreign edition. Then, in
1954 a major change was made with the adherence of the
United States to the Unive;sa1~Copyright Convention
(UCC), which required the United States to eliminate the
manufacturing clause for works of authors from other
countries adhering to the convention. The manufacturing
clause was thus limited in its application to United
States authors, who would lose their U.S. copyright
(other than or ar ad interim basis) if they first
published abroad. The printing trade urnions vigorously
opposed United States accession to the Universal

Copyright Convertior, as did the book manufacturers




until almost the very end of the legislative process;
however, Congress was persuaded that adhefence to the
UCC was in the overall United States interest and that
fears of severe economic injury to printers and their
employees were unfounded. By then the United States had

a large surplus. of book exports over imports.

s

In a major revision Qf U.S. copyright laws enacted
by Congress in 1976, Congress authbrized the repeal of .
the manufacturing clause effective July 1, 1982. This
represented a compromise between the House Judiciary
Committee's preference for the expiration of the
manufacturing clause and the Senate Judiciary's desire
for its extensiorn. As a result of this compromise,
Senators McClelland and Scott fgquested the Register of
Copysight to assess the economic impact of eliminating
the maﬁufactu:ing clause, and the Register coﬁcluded in

July of 1981 that the clause should be allowed to expire

in 1982.

‘The rationale for this conclusion was that there was
no season to continue a century of discrimination
against copyright_hdlders of works of art, musical
compositions, dramatic works, sound recordings and
motion pictures who were not protected under the
manufacturing cla:se, that there was little likelihood
of harm to the aAmerican industry from termination of the

manufacturing clause, and that much of the output of the




U.S. printing industgy was not, in any event,
constrained by the ciause. The Register concluded that
if hasm to the indus£ry.$hou1d result fgrom the
expirations of the manufacturing clause, mechanisms
(presumably trade-reiief laws) were available to protect
those intesests without restricting the freedom of

choice of American copyright holdess.

In the midst of the 1982 recession and apparently in
rfesponse to gising uhempioyment, Cohgress enacted H.R.
6198, which extended the manufacturing clause thréugh
July 1, 1986. On July 8,‘1982, President Reagan vetoed
H.R. 6198 as no longer necessary to protect an efficient
induStry and as inconsistent with U.S; internatibnal
obligations. .bespite the President's objections,
Congress votéd to override the Presidert's veto on July
13, 1982, by a Sernate vote of 84-9 and a House vote of

324-82.

The 1976 extension .of the_manufécturing clause
exempted printed'material imborted from Canada. This
exemption was based on the Agreement of Toronto (see
attachment 1) between the U.S. and Canadian printing and
publishing industries, by which the U.S. industry
psomised to urge Congress to exempt Canada from the
manufacturing clause in exchange for the Caradian
industry urging its government to accept the Florence

Agreement, providing for the duty-free flow of




educational, scientific, and cultural materials. Both
sides pledged that in striking this balance successfully
they would wosk to eliminate gemaining barriers to trade

in printed materials,

III. GATT Ruling against the Manufacturi- :lause

- The General Agreement on Tariffs and.Trade (GATT)
generally prohibits quantitative restrictions on
imposts. The United States notified the GATT, in 1954,
that the manufactusing clause was incbnsistent-"existing
iegislatiOE,”-excepted-from u.S. GATT obligations by the
Protocol of ProviSibnal Application. In effect, the
u.s. notified‘the GATT that the manufacturing clause was
“grandfathered." During the Tokyo ﬁound of the
MultilaterallTrade Negotia;ions (1973 to 1979), the
European Communities (EC) asked that the clause be
included in the non?tariff tréde barriers negotiations.
u.s. representatiVes indicated~that the clause had been
nagrrowed considerabiy overs the years and, undegr the 1976
amendment of the U.S. copysight law, would expigse in
July 1982. Based on the U.S., statement, the EC dropped

the request.

When the clause was extended in 1982, the EC asked
to have a GATT parel review the extension. The United
States told the parel that the manufacturing clause was

"grandfathesed" and, therefore, ous GATT obligations did




not apply. We pointed to the 1954 notification as
evidence of the clause's "grsandfathegred" status. The

GATT panel rejected the U.S. position.

In May 1984, the GATT Council “adopted the panel's
report. It concluded that the 1982 extensifx.ef the
manufacturing clause was new legislation, unpsotected by
the excep;ion for "existing legiElation“ pkovided in
paragraph 1(b) of the GATT Psotocol of Provisional
Application. in othe: Qords, the extension did not have
*gsrandfathered" status., The Coqncil recommended to the
Uﬁited States thae it bring its praetice into conformity

"with GATT within a reasonable ﬁime..

Undes Article XXIII, peragraph 2 of GATT, the
Contracting Parties can authorize a signatorsy te
withdraw concessions it has given to another signatory
if the Contraeting Parties "consider that the
cigfcumstances are serious enough to justify such
action." 1In response to proposals in Congress to extend
the manufacturing clause in spite ef the GATT finding,
the EC in March, 1986 did ask the GATT for authority to
suspend the application of concessions towards the ﬁ.S.
equivalent to the economic damage caused to the EC in
the event GATT-:-.orsistent legislation were enacted.
The EC estimat=s :1ts trade lost as a consequence of the

manufacturing clause at between $300-$500 million.




Initial targets for ECvretaliation against U,S.
exposts are papers, machinesy for the paper and printing
industry, tobécco. machinesy for the tobacco industsy,
machinesy for the textilé'indUStry, and chemicals (See
attachment 2). During the May 1986 GATT Cour-il
meeting, the EC stated its intention to getaliate
"within weeks®" of the extension of the manufactusing

clause beyond June 30, 1986.
IV, S. 1822

On May 19,-1986, the Judiciary Committee reported S.

1822,
S. 1822:
1. Extends the manufacturing clause pesmanently.

2. Removes the Canadian exemption after January 1,

1989, subject to the conditions in pasragraph 3.

3. Effective July 1, 1988, provides for waivers

allowing imporsts from countgries which:

- the USTR cesrtifies have no material tariff or
non-tariff barriers to U.S.-printed products,
and which adequately protect U.S. intellectual

psoperty rights, and

- the Secretary of Labor certifies have extended

internatiorally-secognized worker rights (this

re
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requisrement may be waived by the President if
determined to be in the national ecgnomic

interest).

V. The Printing Industsy and Employment

Shipments in the printing and publishing industries

were valued at $100 billion in 1984,

‘Commercial printing and newspapers age the dominant
. N N N N \ s . . N
sectors within the printing and publishing industries,

in terms of value of shipments.

With total employment of 1.4 million pessons inA
1984, the printing and publishing industries are one of
the ten lacrgest empioyers in the manufacturing sectors,
accounting for over 7 percent of manufacturing
employment. Commescial printing accounted for 34.1
pescent of employment in this sector, while book

printing accounted for 1.9 percent of employment.

The employment effects of elimirating the
manufacturing clause have been estimated in various
studies. Materials covered by the clause account for a

small postion of the output of the printing industry.

A 1986 Depart~ent of Labor study estimates that
elimiration of th= Clause could affect between 900 to
23,000 job opposturities (job opportunities lost do not

necessarily translate into the loss of existing jobs) in




the printing and publishing industries., This represents
less than two percent of neasly 1.4 million workers now

employed in these industries,

Previous studies on the tesmination of the Clause
have provided a range of employment opportunity loss

estimates:

- U.S. International Trade Commission (1983): 732

to 3,526 job oppostunities:

- Congressional Research Sesgvice (1981l): 5,000 to

9,000 job opporsrtunities;

- E. Wayne Nordbesrg for the printess (1977):

21,000 job opportunities;

- E. Wayne Nordberg for the printers (1981):

14,000 job opportunities;

- Edward V. Donahue for the printing unions

(1979): 40,000 job oppostunities;

- Departmert of Labor (1981): 77,600 to 172,200

job opporstunities.

Attachment 3 contains tables on employment and -

psoduction in the printing industry by state.

(TED-0291)
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99TH CONGRESS S
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®
[Report No. 99_303]

To amend the Copyright Act in section 601 of title 17, United States Code, to

provide for the manufacturing and public distribution of certain copyrighted
material.

IN THE SENATE OF THE UNITED STATES

NovemBER 1 (legislative day, OCcTOBER 28), 1985
Mr. TRURMOND (for himself, Mr. LEany, Mr. LaxavT, Mr. HaTcH, Mr. GRASS-
LEY, Mr. SPECTER, Mr. MCCONNELL, Mr. SIMON, Mr. Sasser, Mr. DixoN,
Mr. DANFORTH, Mr. QuaYLE, Mr. HEINZ, Mr. MUuRROWSKI, Mr. DECON-
CINI, Mr. ProxMIRE, Mr. GLENN, Mr. MATTINGLY, and Mr. METZENBAUM)
introduced the following bill; which was read twice and referred to the Com-
mittee on the Judiciary -

May 19, 1986

Reported by Mr. THUBMOND, with an amendment

{Strike out all after the enacting clause and insert the part printed in italic]

May 21 (legislative day, May 19), 1986

Ordered, referred to the Committee on Finance for a period not to extend beyond
June 11, 1986, provided, that any amendments reported by the Committee
on Finance relating to the subject matter of the bill, as reported, shall be in
order and that the bill be available for consideration on June 12, 1986

A BILL

To amend the Copyright Act in section 601 of title 17, United
States Code, to provide for the manufacturing and public
distribution of certain copyrighted material.




2
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
Thet this Aet mey be eited as the “Manufaeture end Puble
Distribusion of Certain Copyrighted Material At
SBe: 3 () The heading for seotion 601 is amended by

() Seesion 60Ha) ef title 17 United States Code; is

smended by—
(2) striking ot “copiest through “literary! snd
(3) siriking out “or Cenade end inserting in heu
thereo tor unless—" and
(4) edding at the end thereef the followng:
ecertified to the Congress thet the country of expert
Hﬂd@f%ﬁ%fﬁfmm-mm%%
wise: and to enforeo exelusive rights in eopyrights; and
has eeriified that the eountry of expers eurrently
imposes no material nontariff barriers and; to the

@S 1822 RIS
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3

1
2 inte by the eountry of expors with the United
3 States; imposes ne tenfi barmers to brede i
4 printed material: or
5 “4B) the eountry of oxpers hes in foree a froe
6 trade agreement with the United States geverning
b trade in printed meterial ontorod into pursuant to
8 section 401 of the Trade and Terif Act of 1084
9 43) eny eentifiention made pursusnt to this sub-
10 seetion shell be withdrawn if any of the mattors
11 eertified t6 eease t0 exst—
12 (o) Seetion 601®) of title 17, United States Code; is
13 amended by striking out paragraphs (6) and (7) and inserting
14 in kiou thereof the following:
15 46) where importation is sought for works de-
16 seribed in; and in secordence with the requirements of
17 Asticle IL; paragraph 1; of the Agroement on the Im-
18 poration of Bducstionah Scientifie and Oultural
19 Meterials (the Florence Agreement) or Astiele IV
20  paregraph 5, of the Brotecol to the Agrecment on the
21 Lmporintion of Edueational; Seientific and Cultural Ma
199 terieks khe Noirobi Protocol:

23 () Seetion 60He) of title 17 United States Cede; 19
24 amended by strikking eut “er Canade each place it appears:

oS 1822 IS
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() Section GOM of title 1% United States Code; is
amendedtereed&sfeﬂéws&

14d) In the event thet any work is imperted in violation

of this seetion, in addition to other remedies availsble; an

infringer shell heve & complete defonse in eny eivil aetion or

enm&lpreeeedmgferﬁmgemmébheexdmeaghﬁﬁe -

reproduce and distribute eopies of the werk if the infringer
proves—

“41) thet oepies of the weork were imperted in
violation of this seetien; |
mmwsmsmnd' |
tho clicetive date of regiciration for an authorised
edition of the work:

(D Seetion €0He) of title 17 United States Code; is
pmended by striking out ‘o Conade’™

() The itom releting to seetion 60% in the table of
seeﬁeasfaeh&p&efGeHi&e&%MSﬁmsGode;is
amended to read as felows:
460+ Manulacture; importation and publie distribution of eertain printed material

$56- 3- This Aet and the emendments mede by this Aet
shell be effeetive on the date of ennetment; end the provisiens
of seetion 60Me); es emended by this Aet shell epply te
imports on or after the date of ensetment:
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Y That this Act may be cited as the “Manufacture and Public
2 Distribution of Certain Copyrighted Material Act”.

SEcC. 2. Section 601(a) of title 17, United States Code,

is amended by—

(1) striking out “Prior” through ‘except” and
inserting in lieu thereof “Except”;

(2) striking out “or Canada.” and inserting in
liew thereof ‘“‘or unless the portions consisting of such
material have been—

“1) maﬁufactured in Canada prior to Janu-
ary 1, 1989; or
© “(2) manufactured in a certified country on or
aﬂer July 1, 1988. For the purpose of this section, a
‘certified country’ means a country, territory, posses-
sion, or other jurisdiction which— |

“(4) thé United States Trade Representative
has certified to the Congress—

“(i) as providing adequate and effecﬁve
means under its laws for United States na-
tionals to secure, exercise, and enforce exclu-
sive Tights under copyright; and

“(11) either—

“(I) as imposing no material non-
tariff barriers to trade in printed mate-

rial; as imposing no tariff barriers to

oS 1822 RIS
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trade in printed material that is materi-
ally inconsistent with tariff bindings, if
any, e_z\ltered into by such jurisdiction

with the United St s and as being an

adherent to the Agreement on the Im-

portation of Educational, Scientific and
Cultural Material of 1950 (tlze Florence
Agreement) or, with respect - to printed
books, newspapers and periodicals, and
catalogues of books ‘and publications

identified in items (), (1), and (viii) of

Annex 4 to such Agreement, as 1mpos-
ing no tariff barrier materially incon-
sistent with the provisions of Article 1
of such Agreement if such jurisdiction
is not an adherent to such Agreement;
or

“(ID) as having in force a free
trade agreement with the United States
governing trade in printed material;, and
as being an adherent to the Agreement
on the Importation of Educational, Sci-
entific and Cultural Material of 1950
(the Florence Agreement) or, with re-

3peet to printed books, newspapers and




K

1 periodicals, and catalogues of books and
2 publif‘ations identified in items (i), (ii),
3 and (viit) of Annex A to such Agree-
4 ment, as imposing no tariff © rier ma-
5 ' terally inconsistent with the provisions
6 | ' of dArticle I of such Agreement if such
7 Jurisdiction is not an adherent to such
8 Agreement and regardless of whether
9 such tariff is permitted under the perti-
10 ‘ nent trade agreement; and
11 “(B) the Secretary of Labor has certified to
12 the Congress as taking or having taken steps to 4
13 afford internationally recognized worker rights, as
14  referred to in section 502(a)(4) of the Trade Ac?
15 of 1974 (19 U.S.C. 2462(a)(4)) to its workers,
16 excépt that such certification by the Secretary of
17 - Labor may be waived if the President determines
18 that such waiver is in the national economic n-
19 lerest of the United States. ”.‘

20 SEcC. 3. Section 601 is amended by adding at the end
21 thereof the folluwing:

22 “O)(1) The certification referred to in subsection (a)
23 shall be commenced upon the initiative of the United States
24 Trade Representative or upon petition to the United States

25 Trade Representative by any Jurisdiction or interested party.

oS 1822 ans
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1 Such proceedings may be commenced on or after January 1,

1987, and final certification may be published at any time

thereafter pursuant.to the terms of this section: Provided,

= W N

That no certification shall permit the importation, under

(S]]

clause (2) of subsection (a), of materials subject to this sec-
6 tion manufactured prior to July 1, 1988.

“(2) Any certification made pursuant to subsection (@)

-]

Qo

shall be withdrawn by notification to the Congress given by
9 the United States Trade Representative if the United States
10 Trade Representative shall find that the criteria of subsection
11 (a)(2)(4) are no longer met, or by the Secretary of Labor if
12 such Secretary finds tﬁat the criteria of subsection (2)(2)(B)
13 are no lqnyer met: Provided, however, That no such with-
14 drawal, no expiration, termination, or other cancellation. of
15 any trade agreement referred to in 3ub3ectionl(a)(2)(A) and
16 no other: :provision of this section shall prevent the irr;porta-

17 tion or distribution of any copies manufactured prior to the
18 effective date of such withdrawal or cancellation, or the im-
19 portation or distribution of any copies manufactured follou-
20 ing such effective date in a country referred to in subsection
21 (a) pursuant to any conlract. agreement, or understanding

22 entered into, or reasonable expectation relied upon, prior to

23 such effective date and imported during a period of 24

24 months following such date. The terms of the foregoing provi-

25 so shall apply equally to the importation and distribution on

oS 182 1S




1 or after January 1, 1989 of copies manufactured in Canada,
in the event that on such date Canada is not g certified
country..

“43) Any propo.sed certification, or notification of with.

2

3

4

5 drawal made pursuant lo this section shall be published
6 pmmptly in the Federal Register by the United States Trade
7 Representative and opportunity for public comment shall be
8 afforded to zntere.sted parties. For purposes of this section,
9 interested partzes shall not necessanly be limited to parties
10 with a material interest in the certification or notification of
- 11 withdrawal of o Jurisdiction. No certification or notification
12 of withdrowal shall become final until at least 30 days fol-
13 lowing publication of such notice in the Federgl Register.
14 SEc. 4. (a) Sectwn 6'01(b)(6) of title 17, United States
15 Code, is amended by striking out “or Canada” and inserting
16 in lieu thereof “or, during the applicable period, Canada or o
17 certified country |

18 (b) Section 601(c) of title 17, United States Code, is
19 amended by striking out “or Canada’ each place it appears,
20 and inserting in liey t)zereof “or, during the applicable
21 period, Canada or q certified country”’

22 (c) Section 601(d)(2) of title 17, United States Code, is

23 amended by striki ng out “or Canada’’

10
1 (d) Section 601(d)(3) of title 17, United States Code, 1s

2 amended by striking out “or Canada” and inserting in liey

3 thereof “, Canada or a certified country”’
O
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The Chairman. The committee will come to order, please.

We have first on the agenda the nomination of Dorcas
Hardy to be Commissioner of Social Security. And I have
checked with a number of members of the committee. There
have been some questions invdlving social security and
disability, and I know Senator‘Moynihan has posed some
questions, and I believe he would like to make a statement
before I move further.

Senator Moynihan. Thank you, Mr. Chairman.

‘As you know, sir, last week the Supreme Court ruled in
the matter of Bowenvveréus the City of New York, a class
action suit on behalf of persons who have been.denied
disability benefits in ﬁhe coﬁrse of a very large
administrative action that commenced in the previous
Administration and took particular hold in the early years of
this one.

The feeling was that a very large number of persons whose
cases were reviewed pursuant to an act of Congress were
nonetheless taken off the roles without a serious

consideration who were said to be emplovable who were not.

I offer you a proposition.. In a verv careful‘survev, it
was found that 40 percent of the persons in New York City who
were classified as "homeless" and were living outdoors and
in places like that had, in fact, been discharged from thé
disability benefit system of social security, as emplovable.

Moffitt Reporting Associates
Falls Church, Virginia 22046
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And the next thing you know they were living on grates, or
whatever.

This decision came betweén.the time after Miss Hardyv was
heard by this committee ahd before this morning's meeting.
We were able to get to her a series of questions about
compliance with the Supreﬁe Court's decision. We have
received an answer which they were only able to prepare
overnight. They did not have more than 24 hours. The City
of New York had been very helpful in doing this. We don't
find the answers quite what we would hope them to be. In one
case, we find that we ﬁould hope it very much to be different.

We are not sure that they are ready to go through all the

details and see what the Supreme Court intended them to do.

And what I would like to suggest, Mr. Chairman, or I
would like to put the proposition, that while I will certainly
vote to report thi§ nomiﬁation, I would like it heid on the
calendar until we can give Miss Hardy an opportunity to
really absorb the implication of the.Court's decision and
answer these questions.

And I don't mean to obstruct it, but this is something
not every day does the Supreme Court deal with the
administration of the Social Security Administration.

The Chairman. I think that is a fair request. I know
the Administration is anxious to have Miss Hardy confirmed.

And my hunch is they will get responses to your questions

Moffitt Reporting Associates
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rather completely and rather rapidly in the hopes 0of moving

‘the nomination, but I would be willing to ask the Majority

Leader simply to hold it on the calendar until you get the
answers.

Senator Moynihan. I thank the chairman very much.

The Chairman. 1Is £here objection to reporting
Miss Hardy's nomination?

Senator Baucus. Mr. Chairman, Senator Mitchell wants. to
be recorded as voting in favor of Miss Hardy.

The Chairman. Voting to what?

Senator Baucus. In favor of her.
The Chairman. In favor?
Senator Baucus. Yes.

The Chairman. Senator Armstrong wants to be recorded as
voting in favor.

Is there any‘objection to reporting her? And, if not, we
will simply report it unanimously -unless some member :indicates
they want to be recorded as no.

Senator Baucus. Mr. Chairman, Senator Mitchell also has a
statement he would like to submit for the record.

The Chairman. Without objection.

Now I wonder if we might move on to the manufacturing
clause.

On the manufacturing clause, I think most of the members
are aware of what it is. Roughlyv, for 95 years, we have had a
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provision that protects the printing industry in this
country against the import of American authors printed
abroad. We had a hearing on it yesterday. I thought, by and
large, it was a reasonably fair hearing, covering the spectrum
of the views. And I think there is no question that we would
be in Violatioﬁ of GATT if Qe continue with what we are
doing. Tﬁere are many people that are, in essence, inclined
to say to GATT, well to heck.with it. We don't care anvway.
But I don't know of manv people that would say we would
not be in violation of'GATT. I have“somgAmisgivings just to
thumb our nose at the international trading system, and
indeed I think ask for retaliation to sqme.of our basic
industries in terms of their exports where we are making some
little money now on some of these.that would be
disproportionaté to any value that would be gained by
continuing the manufacturing clause as it is. By that is mv
personai opinion. I will open it up for discussioﬁ for the

members.

Senator Baucus. Mr. Chairman.

The Chairman. Senator Baucus.

Senator Baucus. Mr. Chairman, I agree with you, and I
have.an amendment, two parts. One provision would allow the
manufacturing clause to expire July 1, 1986, and the second
part would direct the USTR to undertake studies of tariff and

non-tariff barriers that affect the printed material, the
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publishing industry in the United States and potential
unfair practices of Taiwan and other countries.

The Chairman. Comments on the amendment?

Senator Daﬁforth. Mr. Chairman.

The Chairman. Senator Danforth.

Senator Danforth. Mr. Chairman, let me just describe my
view on this subject,

I think that the bill that was reported out of the

.Judiciary Committee is not a good bill; that it is clearly

in violation of GATT, and that it is truly protectionist
legislation.

My only question abéut how to handle this subject is
related not to how to main ¢onstant continuing protection of
the U.S. market, but rather how can we redraft certain
grievances that we have both against the Far East and their
regular violation of U;S. copyrights, and also with respect
to Canada, and particularly its protectionism which violates
an agreement that we entered into with Canada in 1976, and
which problem was magnified last Friday wﬁeﬁ Canada, in
response to the Shaits 201 case, imposed further restrictions
on U.S. printed material.

So, therefore, my question was: Well, given the fact
that we have problems with copyrights in the Far East, and
problems with protectionism in Canada, is this the time to
basically open up as far as the U.S. market is concerned on
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printed material?

' And I raised these guestions yvesterday with Ambassador
Yeutter. He, in turn, is in the process of writing me a
letter, which I would like to have placed in the record,
Mr. Chairman, when I get it. I have seen a draft of it.

The Chairman. Without objéction.

(The letter follows:)
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THE UNITED STATES TRADE REPRESENTATIVE
Executive Office of the President
Washington, D.C. 20506

June 11, 1986

The Honorable John C. Danforth
United States Senate
Washington, D.C. 20510

Dear Jack:

This is a follow-up to the Senate Finance Committee hearing
yesterday on the "manufacturing clause," and to our discussions
later in the day on that subject. I deeply appreciate your
personal interest (and that of other Members of the Finance
Committee as well) in the intellectual property issue, which

is rapidly becoming one of our highest negotiating priorities.
I know that all of you have been skeptical about the merits of
this legislation, but have hoped that it might provide some
leverage for me on the negotiating scene. '

Notwithstanding those good intentions I want you to know that
extension of the manufacturing clause will not be helpful and,
in fact, will assuredly be harmful. It cuts the rug out from
under my efforts to: (1) convince the LDCs to abandon in a
timely way import restrictions based on infant industry
arguments; (2) persuade our GATT trading partners that
intellectual property should be one of the priority negotiating
objectives of a new GATT round; and (3) credibly appeal to the
major violators of copyright protection (primarily nations of
the Pacific Rim) to correct their errant ways. It also puts

us in the position of flagrantly ignoring a GATT finding against
us at the very time that we are attempting to make the GATT
dispute settlement mechanism more credible. In light of all
these concerns, I hope the Congress will permit this legislation
the demise it deserves.

At the same time I want you also to know that I am committed to
correcting the damaging trade practices of other nations which
spawned much of the support for this legislation. The offending
nations should consider themselves on notice that expiration of
the manufacturing clause will in no way diminish our zeal in
dealing with copyright and other intellectual property issues of
concern to us. As you know, we already have intellectual
property negotiations underway with about 30 nations and we will
continue to pursue those bilateral negotiations with vigor. 1In
addition, we will insist on the development of multilateral
appraches to this trying problem in the forthcoming round of
GATT negotiations.




The Honorable John C. Danforth
June 11, 1986
Page Two

Finally, since you have expressed particular concern with
respect to the inadequacy of market access and intellectual
property protection in Canada, I assure you that these will
‘be among our foremost negotiating objectives. ‘We are prepared
to respond to your concerns through normal bilateral contacts
as well as in the forthcoming comprehensive negotiations that
are about to begin between our two countries, whichever offers
the most expeditious and decisive solution to these problems.

You have asked what we might do if our U.S.-Canada bilateral
efforts are not successful. My answer. is that we will pursue
whatever additional actions might be necessary to resolve the
issue, culminating in a further discussion of legislative
alternatives if that be required.

Many thanks for your diligeht pursuit of reciprocal justice on
this and other issues.

Cl tdn Yeutter
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Senator banforth. He feels very strongly that if we were
to agree with the:Judiciafy Committee, this would not only
not further his cause with'respect to the‘Faf East and
Canada but that it would damage his causei And he has urged
us--he did so vesterday, and will do with a letter to me--
urged us not to agree with the Judiciary Committee and not to
pass this legislation.

I think that the question before us, therefore, is less
one of trade policy because I think that in this case the
Administration agrees with us in recognizing the problem in
Canada and the problem in the Far East. I think the question
is rather one of tactics. |

And it seems to me that our role on the Finance

Committee should be one of pressing the Administration,

pushing the Adminisﬁration, strengtheniné the hand of the
Administration. But where the Administration agrees with
us as to what_fesult they want to accomplish, then if they
say this is going to hurt rather than help, I don't think

that we should fuddle up their tactics. And, therefore, I

.agree with Senator Baucus that his substitute would help us.

The Chairman. Further comments on the Baucus
amendment?

(No response)

The Chairman. 1Is there objection to adopting the
Baucus amendment?
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Senator Baucs. Mr. Chairman, Senators Matsunaga, Pryor

and Bradley want to be recorded in favor.

The Chairman. Senator Roth and --

Mr. Santos. Durenberger, sir.

The Cﬁairman. Roth agd,Durenberger.

Without objection, the amendment is adopted.

Now, are thefe other amendments to the bill?

(No response)

The Chairman. We have an interesting situation here.
We do not have a quorum to: report the bill out. And I am not
sure I have seen this situation before, Russell, so let me
ask your advice.

(laughter) ;

The Chairman. We‘are discharged of this bill whether or

not we répdrt it out. We.are perfectly at liberty to adopt
amendments, the six members. And that means that we .have now
adopted the amendment. If_we do nothing, this bill goes out
with the amendment whether we want it out or not.

Do I interpret the rules, Russell, correctly?

Senator Long. I think' that is right, Mr. Chairman.
I think it is discharged at fhis point I would say.

The Chairman. That is correct.

Senator Baucus. It is discharged --

The Chairman. With the amendment.

Senator Baucus. With the amendment.

Moffitt Reporting Associates
Falls Church, Virginia 22046

(=N AT (73N




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The Chairman.

10

Yes. Come as you are party.

. Is there further business to bome before the committee?

(No response),

The Chairman.

If not, we are adjourned. And we are

discharged of the bill.

(Whereupon, at 9:48 a.m., the Executive Session was

concluded.)
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CERTIFICATE

This is to certif§ that the foregoing proceedings of an
Executive Session before the U.S. Senate Committee on
Finénce, held on Wednesday, June 11, 1986, wer; transcribed
as herein appears and that this is the original transcript

thereof.

WILLIAM J. MAFFITT °
Official Court Reporter

My Commission expires 14, 1989.
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AMENDMENT TO S.1822 PROPOSED BY SENATOR BAUCUS,

Strike cut all after the enactirg clause and insert in

lieu therecf the fcllowing:

Secticn 1. (a) Section €71 cf title 17, Unlted States

Code, is repealed.

(EY(1) The table of contents fcr chapter 6 of title 17,

United States Code, 1s amenced by strikinag out the item

relating tc section 621.

(2) Section 4g9 cf title 17, United States Code, is

amendec--v

(A) by adding *‘*and°‘ at the end of paragraph (9),

(R) by striking out pacagraph (1A), and
(C) by redesignating paragraph (11) as.paragraph
- (19) .

(3) Subsection (b) of secticn 682 of title 17, United
States Ccde, i1s amended by strikirg out ‘‘unless the
previsions of section 6#1 are applicable’’.

(4) Subsection (a) cf secticn 748 of title 17, Urited
States Ccde, ls amended by strikirg out paragraph (7) and
redesignating paragrephs (8), (9), (12), and (11) as
paragraphs (7), (8), (9), ard (1&), respectively.

(5) Subsection (e) cf secticn 784 of title 17, Urnited
States Ccde, 1ls amenced by strikirg out ‘'‘*section

788(a)(11)** and inserting in lieu thereof ®“section

788(a)(1@)’ ‘.,

(c)'The repeal and the amendments made by this section

JUNE 11, 1986

S.L.C.
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£19920.186 S.L.C.

2
shall take effect cn July 1, 1986.

Sec. 2. Section 181 of the Trade Act cf 1974 (19 U.S.C.
2241) is amended by adding at the end thereof the fellowine
new subsectlion:

**(d) Special Report on Rarriers to Printed Materials.--

**(1) In genéral.-—The United States Trade
Representative shall ccnduct a separate study which
identifies and analyzes all acts, policles, and.practlces
cf-- |
**(A) Caradae,
**(8) the Furopean Ccmmunities,
() Jéban, |
**(D) Taiwan, o
**(E) the Republic of Korea,
**(F) Singapore, and
**(G) any other toreign country desigrated Ey'the
United States Trade Representative,: . _
that ccnstitute barrieré to, cr distortioné'of, traae in
printed matérials. | | i
;‘(2) Report.--Ry nc later than February 1, 1987, the

United States Ttadé Representative shall submit tc the '

Committee cn Finance of the Sepate and the Conmlttée cn

Ways and Means of the Hcuse of Representatlves a tepért

cn the study:ccncucted under'pafégtaph (15. éuéh'repCrﬁ

shall contain a separate 1list for fach foteign country cf




219923, 1€6 S.L.Co.
3 :

1 all acts, policies, and practices described ir paraqraph

2 (1.,

Amend the title so as t¢ read: **An Act tc rereal secticn
671 cf title 17, United State~s (Ccde, and tc requlire the
United States Trade Representative to submit a repcrt or

‘trade barrliers against exports of printed materjals.".




BAUCUS-ROTH AMENDMENT ON THE MANUFACTURING CLAUSE

The amendment has two parts.

1) The manufacturing clause would be allowed to expire on July 1,
1986, as provided under current law.

2) The USTR would be directed to conduct a study of tariff and non-
tariff barriers to trade in printed material practiced by Canada, the EEC,
Japan, Taiwan, South Korea, Singapore and any other country designated by

the USTR.




