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ACDONESDAY, NOVEKBER 19, 1980

United States Senate,
Committee on Finance,
Washington, L. C.

The ccmmittee met, pursuant to czll, at 10:25 aem., in
room 2221, Dirksen Senate Dffice Builéding, The Hon. Russell
D. Long (chairman cof the committee) presiding.

FPresent: Senators Long, Talmadge, Ribicoff, Byrd,
nelson, Gra?el, Bentsen, .atsunaga, Ycvnihan, Baucus, Boren,
Bradley, Dole, Packwood, 2oth, Panforth, Chafee, Heinz,
Wallorp énd Purenkerger.

The Chairmane. I would suggest that we call this

meeting to order.

I think it is plain that we have not vet everybody here

this morning to have ocur ricture taken, a ricture of the

entire committze 2zt a time when we have everyone here.

Yeznwhile, until we get full attendance, let's get on with
the business. -
“re Shapiro, what is the €ircst measure ycu have that we

might went to considers?

¥r. fhapirc. The Zirst item, ¥r. Cheairman, is the

banxruptcy pcrovisions.
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T do not intand this morning to review all of the

-

sukbstantive preovisions cf the Eankruptcy :ict. They are
hichly technical and complicated. With regard to corporate

tax provisions, they have been the subject of hearings. The

[
~

staff materials have been submitted for cuite a while now,
so that all the provisions have been available to the
members of the staff and the public, and they have
comments.

Lzt me try to summarize the situaticn, and scme of the
more impcrtant provisions that you shculd note.

First, as far &s background is concerned for this whole
area, in 1973 the Commission on Bankrurctcy laws was
2stablished bv the Congress. This Cemmission on Eankruptcy
Laws issued a report recomrzending changes and clarificztiors
in both ths substantive rules and the tax rules of
barnkruptcy. Sc there zre twec parts, and there zre two
committees that dezl with the-w.

Orn th2 one hand you hive the substantive bankruptcy
laws that are dealt with bv the Judicisry Committees. Then
You have the cecrrzsponding tzx provisions that are handled
by the tax writirao committees.

After this report was issved, there were extensive |

£ ) SN = ™ o~ N v o e —
these recenmendaticons. The 932th CTongress enact

D

s
-

legislaticn that significantly revised and modernized the
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sutstantive law of bankrugtcy, as well as the tankrurtcy

court rrcca«

.

ures.

f

The 1978 legislation zlso repealed the crovisions of
the Z2ankruptcy Kct which had contained¢ rules for the Federal
income tax treatment of deht discharges c¢f bankrurtcy, and
thus meking it necessary tc develop new bankruptcy tax
legislation.

ihat ycu have is a situation where in the last Congress
the bankruptcy laws were revised, and tne tax provisions
were not d=zalt with for the sole reason that the tax writing
committees have been very heavily invclved in recent years
in energy tax provisisns.

As you know, in 1¢78, in adddition tc an enerzy tax
bill, you also had the Revenue Ac* of 1978 relating to the
Capital qains rrovisions and the other cuts that completely
absorted the time of the t=x writing committees. The

tanding was that the

[(\]

r

0]

agreement at that time, or the ung
Judiciary Committee reported out the :=ill which had a
one-ye=r deferred effective date to allcw the tax writing
committeoes the opportunity to feal with the benkruptcy tax
provisions in this Congress.

As you very well know, when this Congress first
Started, the first major item that these tax writing

1 3 - b - -7 3 - -~ 3 - - 3717
omnltt2es had befors ‘hex was the windfall Drciits tex bill

=
ey

{}

hic €ly zbsorted the efforts of both the Ways and

or
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MYeans Committee and the Finance Committee for scme time. As
a result, the bankruptcy tax provisions did not have the
opportunity to get reviewed as quickly as it was anticipated

befcre the notion of 3 windfail prcfits tax wes develored.

-

The +* started workinc on the lankructcy tax

1

0]

ous

.

provisions after the windrfzll profits tax pessed the House,
while it was over in the Scnate. They developed a bill that
ultimately rassed the House. It was rassed in Yarch of 1980

by a vote of 324 *+o0 =zero.

(]

rssentially the bill, which is HY.3. 5043, completes thg
process of revisinc and moiernizing the beankrurtcy laws by
providing the cecrresvonding tax provisions thzat deal with
the tax aspecis of bankrurtcy to correscond with the changes
in substantive bankruptcy zsrovisions.

The tax rill that ultimately passed the Youse, and is

before the comaittsze, was ieveloped bv a broad group of

outsiders. in oth=r wcrds, the stazff consultes with Z2ar

0

Asscciztion groups, both tax =znd bankruptcy c¢creoups,
accounting groups, tankrurtcy dttorneys, tax 2ttornays, as
well as other cutside practitioners gdlong with the Treasury
Department, the Internal Tevenue Service, and the Justice

Department.

Let me summarize the four crincical torics covered by

First, the bill crovides rules for Federzl income tavx
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treatment of debt discharae in the case of bankrupt or

insolvent dettors, and makes related changes in the rules cor

present law Zor canc=liation of indebtedness in the cese of
solvent taxpavers.

Seconi, the bill gives debtor corporations and
craditors that take over those corporations more flexibility
in structuring tax free reorganization, and more favorable
rules on carrvovers of cash aftributes to the corporation
that ccmes out of bankruptcy.

?hird, the bill clarifies Federal income tax treatment
of the bankruptcy estete of an indivicual debtor, and
provides rules for allocating income and deducticns between
the debtor and thz ectzata.

Fcurth, the bill coordinates the provisions of the
Internal Revenue Code that relate to the assessment and
collection procedures with rules that were enacted in the
bankruptcy tax provisions.

The legiszlation that vou havsa rezlly is needed beczuse
the formal rules that provide the'tax treatment cn debt
discharge that was provided in the Tax Act has been
repealed. £o vou really ¢o need to provide some of the
corresponding tax provisicns *o coordinate with the
bankruptcy law.

T

House passed bill seeks to accemmodate the

o+
w
<

*h

m

policy in the rircumcstances of bankruptcy in three
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respects. First, there is no income on dett discharge.

Second, the debtor can elec*t to reduce basis and
depreciable assets before reducing net overating losses, and
that is &z very kéy item of barxrurtcy, because as Yyou incur
debt and as you have losses, the businesses have net
operating losses which carry over. The gquestion that arises
after they go into bankruptcy is, to what extent are these
net operating losses carrisd cver as the busirecses try tc
continuee.

The third item is that the surviving tax attributes
Will carry over to the successcr corroration in their
reorganizations as they try to carry on for their future.

The witnesses at the Senate hearings raised issues that

dealt with debt discharge rules, and the effective date for

-3
Ui

the bzarkruptcy cas=zs. These zreas are the ones that we are

¢

assuming the ccmmittee would like to consicer.

With reszect to this, the representatives of the
banking community and of the ceankruptcy Bar argue# that the
bankrurvtcy tax rules should subsidize or favor the
rehabilitation of 2 failina Susiness, to encourage them to
provide the incentives tec cerniinue.

There were a number of suggestions that were made
during the course of the hearings, and the witnesces
generally agresed that rehahilitation would be further

encouraced iI the b5ill modifizd ths House »ill, ané the

ALDERSON REPORTING COMPANY, INC,
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Senate would zdopt a rule of present law that there are no
tax consequences to the debhtor corporation if it issues
stock in exchange for claims of its creditors.

This is an émendment that Senator Byrd, during the
course of hié hearings on the bankruptcy, heard frcm the
witnesses. He asked the staff tb develop with him a rule
that would accommodate the principal concerns 5f witnesses
thzt testified at the hearings that Senator Byrd had on the
bankruptcy bill.

An example of the particular issue is, assume that you
have stock that is worth $7%, and it is issued to a creditor
in cancellation of a §100 zhort-term debt. €o you have a
dert of $100. Ycu issue stock at $75 in cancellation of
that debt. So vou have turned a creditor into a
sharehclider.

The FHouse passed 0ill would require that the debtor
reduce 1ts net operating leosses by the difference, that
means the ¥25 that the ccrroration does not have tc pay,

the basis in derreciabls

w
O
ot
0
(T
(0]
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btor <1
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unless the

2.

+A

assets by that
In other words, yocu had §100 of debt. Ycu cancelled
thet §100 of debt with §75 of stock. Thus, vou have had a
benefit+t of ¥25 that was not paid. The House till would
require the dettcr corcvoration to either reduce its net

operatinag loss=<s, or its derraciable 3ssets.
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In other words, the net crperatinc losses were generated

-

because of losses, and that is because of the debpt. To the

extent that you don't have to pay those losses, what the

is that you have received a benefit in a

n

House 3»ill say

prior year that you did not have to tay in future years. So

yYyou reduce

your operating loss as if ycu did not have that

debt.

There was a concern that this rule was not the most

appropriate for rshabilitating a failing business. As a
result the interest was that when you use stock to cancel

debt, you not re required to take intc income or to reduce

the net operating loss, or to reduce the depreciable assets

by that amcunt of dett that you do no* have to Cave

The rule that was suggested at the heering, the débtor

would not have to reduce the tax attritutes. The witnesses

argued that the more favorable treatment for stock, when you

issue stock to cancel debt, should be continued which is the

rule under present law on *he ground that the ecenromy is

better served if the creditors become sharcholders and Xeep

the failing companies from what otherwise may be required to

be a liguilation.

This medificztion was the only substantive change  in

the bill that was srcecifically urged at the hearings bvy the

med the most important

ry

ABAR Tax Secticn, and actuslly was +te

t

issue in the Pill by the 2imerican Institute fcor Certified
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Purlic Acccuntants when thevy testified.

tment at the hearing suprcrted the

D
Ly}
=

The Treasury depa

n the Youse bill, but they did not

oo

stcck to debt rule
support the chanée that was recommended. The argued that
the bill adequately accommodates bankruptcy concerns.

The Treasury's arqument wes that the Hcuse bill
properly ccordinat=s the tax treatment of short-tornm
Creditors, who get a bad debt deducticn, for the difference

between the debt amount and th=2 stock value, with the tax

treatment of the corrorate dettor who woulé have a

corresponding debt discharge under the House bill.

That is génerally the tackground of what came out of
the House bill. I understand that Senzator Wallcp
éubsequently will offer another amendment. But leot me
summarize the amendment that Senator 2yrd has esked the

stz2ff to mention to the committee that was developed out of

f1

his he=zrinags in the subcermittse.
Fssentially, it i€ a stock-delt rule. It says that

there will *e no tax conscguences when you extincuish debt

Hh

tarcuch the issuance of stock, excert where there is only a
nominzl or token ancunt of stock that is issued. That is to
get around the potentiel aruse where you have a dekt, for
example, of §1,000. and vecu issue one 2o0llar cf stock just

to get arcund the rules. <o it is a nominel, de minimis

rule.

ALDERSON REPORTING COMPANY, INC,
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Tn effect, i1f a creditor who receives stock for debt

el
v
n
(@]
()
@}
t
o
(]
[}
o
@]
t+
[
O
=
-

takes

stock wouli }e recaptured in crdinary income up to the

amount of the deduction. This 1s the amendment

2]

Byrd developed during the

witnesses that testified scecifically from the AICPA, and

AE

o =]

M

i e

the Tax Section of th

ocurse of his hearincs from the

The s2cond modification that Senator Byrd discussed

with the staff to brinc up is with regard to the effective

10

any gain on a later sale cf that

that Senator

date. The fact that considerzble time has passed since the

bill has been introduced, the committee may want to move the

effective'iate ur tc January 1, 19581, instead of the

retroactiva date.

Hcwever, that raises a prcblem which Senatcr Zyrd

believes should he deait with specifically, the fact tkat

some tzxpayers may have entered into
recrganizaticns on the assumption --
Senator Eentsen. Hr. Chairman,

a minute for a gquestion?

o

The Chezirman. enator Rentsen.

Senator Fenptszn. WYhen you talk
for dett, and then the later sale of
being incurred¢ on income. Who would

Te ShapirTo. The gain wculd he

seller, the one Wwho holds the €tcck,

rankruptcy

cculd I interrupt 3Sust

about exchanging stock

that stcck, =znd the tax

incur the tax?
subject tc tzx by th

“ (=3

the former creditor.
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Senator fentsen. Let me understand that. If the debt

is paid, thet is not a gain.
Te Shagpiro. That is correct. There ic no 3ain when
it is paid.

Senator Zentsen. He gets stock, and then he sells
that. Are you saying that that is then a cain?

Mr. Shariro. If it goes up in value.

Senator F=ntsen. Fine. So it is just the incremental
part, and you did not say thét.

¥r. Shapiro. That is right.

Senztor Zentsen. Firne.

r. Shapirc. Ccntinuing cn with the effective date,
th= suggestion is that you move the effective date to,
January 1, 1981, but because sonme taxpayers have entered
into bankruptcy reorganizaticn under the n2w rules that
Congress passed and the substantive changes in the
bankruptcy, these bankruptcy reorganizations were made under
the assumptior that the 5ill would be enacted with 23
retroactive 2ffact for the bankruptcy cases.

The suggestion would be that uncer these situation
there would >e an =lection to have the provisions ofrthe
bill apply retroactively as under the bhill at present. The
effect would e that prior to 1381, those who have gone into
bankrurtcy would hrave z checice of either the cresent law or

thsse new provisicns. 2ut as far as the future is

ALDERSON REPORTING COMPANY, INC,
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-here at this moment. Cenator Yelsecn is not hers at

concerned, the new rules would apply brospectively beginning

January 1, 1921,

In =2ddition, the staff has a number of technical
modifications thét were werked out with the Tax Section of
th= ABA, the R2ICPA. They have all been distributed to the
members, the staff, and everyocne as far back as September
when fhis topic first came up. Essentially these are
technical modifications that have all distributed.

The Chairman. Let me just make this statement here.
was hoping thzt we weres going to have every member of the
committee here. Apparentliy, Senator #oynihan has time

reservad to speak on the flocor anid, therefore, cannot be

ot

he

th

-
-

moment. Ho was hore eerli

.
the picture, because we misht not be able to get the entire
committee here between now anc the time we go home.

(The committee recessed triefly for official
photograph.)

The Chairman. Yr. Shapire, why con't you ccntinue.

These zre amendments that were worked out with the
outside practitioners. These 2re not substantive
amendments. These are technical modifications.

T urndarstand that Senator #allop also has a change to

the bill that we have not cesn as yet, which he intends to

ALDERSON REPORTING COMPANY, INC,
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present to the committee. I have already outlined the
Senator Ryrd z2mendment.

The Chairman. Let me just make this point, tecause to
me it is obvious on the face of it. Et this stage of this
Congress, any one of these revenue bills here can't overcome
more than just a whisper of opposition, because if there is
any sericus oprosition out there on the floor this late in
this session, I Xnow what +the leadership will do. They will
say, 1f we can't get unanimous consent to vote and get on
with the business, we will just lay this bill aside.

I would hcpe that we could pass this bill. TIf we do,
it will have to be something that can almost pass on the
consent calendar because otherwise it will have te be
brushed aside for some other measure that takes a higher
priority. So I would hope that wWwe micht be able to report
this with 2 minimz1l amount of controversy.

Ycu have told us about Senator 2yrd's amendment.

Yr. Shariro. I Rave just summarized it. It is a
modification of the stcck <or debt rule, to gc back, in
effect, to present law that would issue stock to reduce the
dett, then thsre would ke no reduction in either the net
orerating losses of the corporation, or a regquirement that
you reduce the basis of any derreciable assets of the
corporation.

The s=cond change wac the effective date, to make it a

ALDERSON REPORTING COMPANY, INC,
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14

prospectiva date of January 1, 1981. Zut prior te that
date, any business thet was in bankruptcy reorganization,
that may have relied on the fact that the bill had a
retroactive date, would have a choice to either use the new
provisicns or the cresent law. It would be their choice.
This is because of the delay in the bill that was not the
fault of anycne, other than the fact that more immediate
legislation was before the tax writing committees.

The Chairman. W¥hat is the Treasury position with
regard to the amendment?

¥r. Fzlperin. ¥r. Chazirman, as Pobby indicated
earlier, we have oprosed the proposed amendment in our
testimony. However, in th= interest of trying to get a bill
out this yeér, Wwe are preéaréd to go aicng with some

ifications of the stock for debt rule.

[N

mo

As the amendrnent itself indicates, there needs tc be

some kind of a de ainimis protection *o make sure that

peorle just dcn't issue one share cof stock in order to take

(0]

advantage of the rul
As we understand it, the idea of thisg arencdmant is that

when the creditcrs c¢f the corveration are prepared to‘come

in and take over, and continue the buciness cf the bankrurt

cecrporation, that is something worthy of giving special tzx

oY

$eoe

cscussing with the staff certain

n
(&}

b

be

18}

relief to. X¥e hev

“enatcr 2vrd's proposal which weould more

Q

modifications to
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closely reguire that this purpose be fulfilled.

What

fairly otvious tax result.

borrowed

they borrowed $1,000 and they lost it.

anymore.

really did not lcse their own monev, and they are asking to

we are

maney,

2ut then they don't pay back the debt, sc they

2nc

talking zbout here, ¥r.

)

are t

then

kKeep the net ocerating locss.

They are =avying,
Nevertheless,

the theory

treatment

of net income *o give loszes to people who do not suffer

then, we

is that

, which is

cucght to

we want

meKe

we dc not lose the

we

obviously

lking

Chairman,

moneye.

it on those corporzations that are really Ekeing

rehabilit

e h

tht

area

those =re accegtabla, then we can iive with a change

stock fer

ated, and

ave discu

based on scme of

sced

bteing permitted

iebt rule.

Chairmane.

amendiment,

modifiesd?
“3lp=rin.

Senzator

)]

You iniiczted that you can go along with

“e have indicated that we can ¢o zlonc

“yrd has a de

minimis rule

the teostimony that was

in

ALDERSON REPORTING COMPANY, INC,
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about ceople
went out and lost the monev.

They don't have it

to k=2ep the net operating loss.
need to give them this special

inconsistent with measurement

sur= that we are carefully targeting

to stay in business.

certain modifications with the staff

given.

/1

3

cr that you could go alcng with it only

his
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amsndment, and we would like to see that developed a little

bit

ths

more along the lines that we have been discussing with

staff, based on some of the testimony that has been

received.

that

not

Senateor Zyrd.
The Chairmane.

€enator Eyrd.

if there is any contrcversy over this prorosal, it

¥r. Chairman.

Senator Bvrd.

I think the chairman is certainly right

be enacted in this session.

will

As I understand it, the Tax Section of the American BRar

Asscciation favers the amendment that ¥r. Shapiro outlined.

Is t

legi
Know

nect.

hazt correct?
¥r. Shariro.

Senator Zvrd.

slation. Tf the

Yese.

Tt is an immensely complicated piece of

Treasury is nct hapry arcout it, I don't

whethar we want tc waste time in going ahead with it or

If it is going to be contested on the floor, there

just will not be anv bill. I thought the Treasury was

sati

sfied with it.

Mr. Halperin.

Senator, we were Zust asking that the de

minimis rule in ycur bill »e modified in certain respects to

more clearly carry out the purvoses as we understand thenm.

¥r. Shapiro.

Senator Byrd, as I understand it, the

-3

Trsasury does not ocrpcse ycur amendment. They surrort it

with

modifications.

Thay want to make the de minimis rule

ALDERSON REPORTING COMPANY, INC,
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defined & little Lit more specifically.

Senator ®yrd. I see no objectiorn to that.

The Chairman. Why don't you see if you can modify it
to that effect. Then, if there is no obijection tc that
moiification, thern we will agree to that amendment.

Senator %allcp wanted to offer an amemdment.

¥r

ia @

Shapiro. Refore that, let me just say one thing.
Ye are assuming that ydu a?ree with bcth parts of Senator

Byrd's amendment, the stock for debt plus the effective date

-~

changes?

The Chairman. T don't think that the effective date

would create any zroblem.

"y

Senator Wallop.

Senator “allop. Yr. Chairman, I will not bhe long with
this. I Wwould hoge that the Treasury and members of the
committee would listen to the arguments for restoring the
013 rule under hankruptcy.

I have asked to be distributed lostters from Senator
DeConcini to me, and from Congressman Zdwards, and fron
Congresgman Hide, Chaicman and Rankinc ¥Yember of +he Civil

ichts Committee of the FHouse. T will

21

anc¢ Constitutionsal

those to the penultimate paragraph as

ry

refer you in each ¢
to what it is, while I try to explain why we think that it

rest of the country lies in the

m

is important. The int

rehabilitation of corvorations or comcanies going into
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bankrugtcy.

Section 2 of 5043 provides for reducticn of tax
attributes in an amount equel to indehtedness which ‘is
discharged in the bankruptcy reorganization. This is
contrary to> old law which 4id not recogznize income for
forgiveness of debt.

I support what Senator Pyrd has done, and T just want
to go one yard farther, and I think that the arguments are
there.

The provision in the »ill now contravenes the whole
purpcse behind the Fankruptcy fefcorm ict which was intended
to encourage, rather than discoufage, successful
rehabilitations, ind to avoid licuidations wherever
possible.

As an original sponsor of that bill, I am confident in
Stating that the tax attrizute reductions provided for in
Section 2 of the bill will undermine successful Chargter 11

reorganizations. Senator 2eConcini, as I pointed out, has

4 this amendmert.

n
m

endor

is a shortsighted =2prroach from the standpoint of

P-4
ct

revenue collection, and I hcpre that the Treasury will

03s carry forWward which is

[ad

Zich d0llar of +=x
denied the debtor in reorgznizaticn deprives that debtor of
badly needed working czpital and reduces the cash flow

availatle to pay the creditors who are the victims of those
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The net effect is a vicious circle which takes dollzars
out of the cre=ditors’' pocket, which is reflected in bad debt
dediuction, while decreasing the chance the debtor has for
successfully emerging from bankruptcy.

I guess the point that I am trying to make there is
that the Treasury gets the loss on one side or the other,
either a bad debt which is reduced from the tax liabilities
of the creditcr, or they get it on the side of the debtor
who is trving to rehabilitate.

Uncder old law, successful rehatilitations were fostered
through th= preservation of tax attritutes which, in turn,
resulted in additional tax revenues from the eliminaticn of
bad debt deductions by creditors, and the pctential
restorztiosn of 2 viable taxpayer.

foreover, when you consider the benefits that are
derived from a reconstituted and on-~-going ﬁusiness in a
community, the end results of rehabilitation <ar ocutweigh
ths tax conseguences to the Treasury in the éhcrt—term.
¥Yany business=s and jobs are saved, and the local economy
may stabilize. The alternative, which is liquidation,
leaves Uncle Sam and the creditors with nothing, and may
leave many workers jobless.

Thirdl it has heen arcued that the preservation of

~Y s

net operating loss carry overs confers 2N unfair advantage
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on reorganized debtors. The argument that it gives the

debtor a head start rather than a fresh start totzlly
ignores the reality of thé business world and the
marketplace.

Firstly, with only one in four conmpanies successfully
emerging from reoganization, it is hardly true that
companies seek bankptucies for this mythical head start.

Secondly, preservation of a debtor's net cperating
losses is not ¢oing to helpr it sell its product o a public
skeptical about its ccntinued existence. T pcint to
Chrysler.

Thirdly, with vears of experience under old law, there
has been no case that the law was anticompetitive. If this

aw itself should be reexamined’, but in the

o

is the cas2, the
absence of substantiating =vidence there is no comrelling
reason to changes *the law, =srecially since we Just passed it
last vear.

{ will provide an example. CLaylin, Incorrorated, is a

Los Ang=les basesd firm that would have failed without the

n

tax carry forward prevision in the olé law, and in this
amandment that I oropcse. With its dizaprearance would.have
bean the c¢lesims cf 32,000 tucinesses, and the jcbs of Bayland
employees in more than 200 smell retail drug, fabric and

- - —-
S aCross tne countrye

£

rass shorp

10yees retained

L el

It survived Lecause ©f the 0ld law. =m
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1 their jobs, apd the small and large business suppliers were
2 reimbursed. Subsidiaries of Rayland that were saved &s a

3 result of this were located in Hampton, Portsmouth, Virginia
4 Béach, Norfolk, Diana Dress Shops and Value Drug Stores in
5 Virginia, Brownsville, Austin znd <an Antonio, Texas, and

8 many other places around the country, including Californiae.
7 The point that I am trying to make is that T think in
8 attempt for mocest, momentary savings that we are actually
9 disserving both the ccuntry and the ultimate effect on the
10 Treasury.

11 I would hope that we would simply restore old law. I
12 cannot see how old law can be controversial, when it is, in
18 fact, the way we ara Operating the country now, and have

14 been demonstrzbly successful.

15 Senator Nols. Dces the Treasury support the

16 amendment?

17 ¥r. Halrerin. CSenator Dole, we are opposed to this

8 aporoach. What w2 are talking about éoing, as I indicated
19 earlier, is -aliowing losses that have not bheen incurred, in

retained and to be usable acainst

i)

20 fact never pai¢ for, to b
21 future profits. So we Clearly are not procerly measuring
22 incone.

23 Jhat we are talking about is come kind of a subsidy to

1 difficulty. If we are going to do

i

o)

24 corporaticns in financi

25 th=at, we oucht to Ao it in a8 targeted way, as I think is
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done uncder the amendment that Senator 2yrd has proposec, and

that the committe= has just acproved.

9

tor Wallop's approach, it would be available

~

Under Sens

h
§

in all cases. The corporation that goes into bankruptcy,
ev2n one that 1s basically down the drain, has no assects
left, would be sitting there, and its losses wculd be
praserved. It would e a targst for somebody tc take over.
Obviously, to the extent that sometody is willing to pay for
those losses, there would be some money to pay creditors.

But what we are tzlking abcut here is a subsidization
of companies which have failed, and we are not taiking about
targeting that to any serious consideration as to whether
that cempany is worthy of rehabilitation, and whether its
creditors are willing to tecome stockholders %o keep that
company going, as it is under the approach that Senator Svrd
has introduced.

Sc we finé this suggesticn unacceptable. This bill has
been around for six or seven vears. It has been studied by
all xinds o5f commissions, and all kinés of Rar Associations,
and there has not “een a suggestion that this kind of thing
is needed.

we think, 23t this late date, we cught not to go hack
and eliminate the kXinds of prcposals that have heen
discuss=2d zontinucusly f2r six or seven years.

Sernatcr %allop. Isn't true that Treasury has rules

ALDERSON REPORTING COMPANY, INC.
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that substantially eliminate the consecuences of
take-overs?

We are not talking abcut take-overs. We are talXing
about individual reorganizations under Chapter 11. The
rules for take-overs clearly obviate the kind of concern
that was expressed there.

The s2cond point is, in every instance Yyou are not
télking about illegimate debts. These are debts that have
been accumulated over a period of years, and you are going
to get them deducted on ona side or the other.

It sesms to me that a healthy, small business
community, free of take-overs, is a good 8Heal stronger
eccnomical proposition than lecsing it on the failure to
collect a legitimate cbligaticn.

Ar. Halperin. Senator Wallop, in most cases, we are
coing to get deducted under both sides, becauze the
craditers are treatine these debts as worthless and have
taken the losses, and *the corporations which have never paid
them have 3alsc taken the loss2s. So we have both people
claiming a loss.

That is whaet will gen=rally happen, unless the ccrpany
eventually turns around, znd mavybe somebocdy will report some
gain in the future. ©CSut by the time this transaction takes
olzce, they Poth w%ill have, basically, reported the loss.

fenstor Yallop. You are not coing to get any tax from

ALDERSON REPORTING COMPANY, INC,
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a defunrct company in the first place. That just dies there
with the corpcration. So you only cet it on cne cide
primarily.

There may be 2 ccuple of instances, but I don't think
it is worth challenaing whaﬁ has been the successful
practice of the country under bankruptcy up until the
passage of this bill will change it. The idea in mind,
hopefully, is the rehsbilitation of ccmpanies, and not
hastening their demis=s.

T again point out that a company under reorganization
taces a skaptical cublic for its precducts anyway. The more
You chzallenge their ability with czpital, the less likely
successful rehabilitation will be.

" The Chairman. Let me ask Mr. Yawkins about this
matter.

Have had any experience with +his type 0f thing out in
the rezl1 worls, ¥r. HawKkins?
rLe. T used tc represent a courle cof small

o
3

wk

I
pore

business investment companies that would go out znd look for
shaky companies they thoucht could be *urned around, and
then invest ipn thewm and, horefully, turn them around. Some
we could, and some we couldn‘'t.

¥y fesling that the existing law, befcre all +hese

s
%
5!
n

changes, on bankructcy was tco shaxy. Wwe would try, if they

were headed dewn thke drain, to grab the loss carry over
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before they went under.

“hat can be dcne under existing law, and I think under
the changes proposed now, if vocu have a shce factory that is
gcing bankrupt, and the guestion is trying to preserve the
shoe factory. In addition fo.that, you can use the loss
carry over as sort of a fund for other pUrposecs.

%e invested in a company which made boats with hydrojet
marine engines, which had the unfortunate effect of making
the boat sink. 2As a result, no ma*ter how mruch meney we put
into it, wea could not turn the company arcund.

So we invested in another company which was making a
lot of mconey on title insurance. e took the loss carry
over from the boats, and used that to shelter the +itle
insurarnce.

We had another one that insisted on making ccke
dispensing ma;hines that were horizontal, and the whole
world was)switching to vertical. ¥#We could not turn that one
around either. But we had another company that was making
rubber products, soO we took the loss from the coke machine

2 that to shelter the rubber creoducts.

)

vendor and us

That sounds terrible, and the Treasury is much against
it, and all that kind of things, but T think it pertorms a

useful function.

R¥

Coing along with what you are talking abcut.

criticel moment is not simrly when the company c¢oes into
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bankrurtcy. There is also the willingness to help then
while they are going down. One thing that made us more
willino to do that was the fact that there was this loss
carry over that could te moved around.

Or the other handéd, it is differenrt fron gaving the shoe
factory. At a certain point, by the time you get into
bankruptcy, often the choe factory is going down the drain,
and the loss carryv over is going to be used for something

very different.

I think 2 difference between that and the rankruptcy
cace 1s the debts were not forgiven. de were the creditor.
We were the dominant creditor. It is very analocous to
Senater B2yrd's amendment in thzt that we felt that it was
our money that had reeﬁ lcst in those lzst few vears. We
ended up with the stock. 7Tt i consistent, it seems to me,

with wnat the committee is talking about in reference to

Senator 2Pyrd's amendment.

o

S to me that Senatcr Wallop's amemément deals

]
g

t e

-

the creditors take over the company,

()]
k>
s
()]
]
D
’4
H

with the ¢

[

<
=

understand Senator Byrd's amendment, the loss carry

I

o
9]

would Le rzreserved. “hat we are talking ztout is the

o
<
@
H

Case wheres the cresditors will not take the stock.
We were tzlking this morning when those ceses wouild

arise. Tf yvouv offered =z creditor stock in the comcany, why
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the stock. There is one situation where they might do that,

namely, under the bill if he has deducted the debt and he
gets the stock, he would lose his deduction to the extent of
the value of the stock. I think most cases would be covered
by that.

I think a more difficult question really is, to achieve
what Senator Wallop is trying to do, T think the mcre
customary case would not be the one where the creditors
refused to take stock. I think if the stock is fairly
valued, znd they would have tc miss by a facter of two for
it not to be worthwhile -- I +hink if vycu offer the
crediters the stock, they will take it. We always did.

I think a real problems comes with the Section 382.

The committee will get a shot at that next year, because in
1976 they completely revised 3£2, but have kept postponing
ths effective date, so it comes up agein in 1981, where it
will either have tc be extended or scmething will have to be
done arout it.

It would *»e gsuite possible to rass Senator Wallop's
amendment and lose the ballgame under 382, it seems to me,
unser the situztion as it stands now. I think what Senatcr
Wallep is prirnzrily concerned about is the shoce factorvy,
where they are going tc stay in the shoe business and they
are going to try tc turn it around.

Senator %allor. rrimarily what this is aimed at is,

ALDERSON REPORTING COMPANY, INC,
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more often than not, small businesses rather than large
businesses in which the stock transfer has sone vaiue, but
the small business's may nbt heave £hat same kind cof
advantage. This is primarily, I think, where this has been
used. .

Mr. Hawkins. T think that what vou are trying to do is
Preserve the original business. Ycu don't want the factory
closed down, and the wecrkers thrown on the street, and all
that kind 5f thing.

Senator Wallop. 2311 the burdens on the Federal purse,
if not the revenuss for Treasury.

Senator Cole. Are you suggesting that he wait until
next year?

Mr. Hawkins. Let me make a suggestion, with the
reservation that my only objection to it is *hat on things
this complex, I hesitate to suggest that the Finance
Committee 2o something drarmatic all at once.

Senator Tole. Time is running oute.

Mr. Hawkins. I think, in the long run, the way tc deal
with Zenator uWzllop's croblem is nct to deal with this
unusual situation where the creditors will nct take stock.
I think in rewriting Section 38Z, there should be a
provision that i1f in bankruptcy --

What hurts ycu now in tankruptcy is that usurlly it

will modify the business. If you are going to tzke over a

ALDERSON REPORTING COMPANY, INC,
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16

company in bankructcy, ycu will figure out what it was that
Was creating the loss and change it.

Under the Treasury regulations that plus a change in
stock cownership will kill the loss carry over, recardless of

everything else. Even 1if everything else works out. I

- think that should be modified to permit in these insolvency

Cases a restructuring of the business, whether inside or
outside bankruptéy, to maks it more economic, provided that
the core of the business goes forward.

I think that would achieve what you want, and at the
same time, in the straight bankruptcy issue, $9 percent of
the cases would be covered by Senator R®yrd's amendment
be:auée the creditor would simply take the stock.

®re Shapiro. let me point out tc the committee, there
were changa2s that were made in the 1976 Act £hat changed
Secticn 382, which was the carry-over and operatinc losses,
that have been deferred. They were put in. They were put
ir late. The Congress said that they were not coing to go
on for a couple of years to allow the Commissicn to review
them.

You have Leen so busf with energy bills, and tax hills,
that ycu have not had an cprortunity to review Section 382.
So that ncw has been extended until the end of 1281 by
previous legislation. What F4 is suggesting, as T

unterstand 1it, 1s that that woul be the appropriate area to
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review Senator %allcp's amendment.

You have to lcok at it next vear in any event because
it expires at the end of 1581. It is related to those
changes, as I understand what you are saying.

¥r. Hawkins. I think Senator Wallop's otjectives could
be better achieved in more cases that way, than by this
change., This change in the bankruptcy Act, I think, would
not aid in very many cases, and would not be targeted to the
shece factory we ar= trying to save.

Senator Wzllogp. Yight I say that it is not a change in
the Bankruptcy. %hat I am trying to prevent is a change in
the Benkruptcy Act.

T

Mr. ©

eawkins. It seems to me that in the revision of

M

Section 382, we could make --

Senator Wallop. 2ut wculdn't it be true that both
would Detter serve the interest of the economic Stability
for the time teing?

There are two stabilities that we are talking about.

One is the revenue loss conterrlated under this which is not

mn

munificent by any stretch of the imaciraticn. The revenue
conseguences of failure between now and then may be rather
heavy, especially with tha rash of bankrupcies that is- going
on.

airman. I don't really understand this, but T am

tryinc to resolve 2 guestion, if we can, and get this h»ill
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In viow cf the fact that you have this section that we
ar2 talkings abtout, Section 322, where vou have to act on it
next year, could we ccnsider just accepting CSenator Wallop's
amemdment Ior one vear, sc that that amendment as well as
Secticn 382 would come up together next vyear? Could we dc
that?

Frankly, what we are facing ofherwise is this thing not
becoming law at all. We will just have the whole bill go
over until next year.

¥r. Halperin. ir. Chzirman, we remain opposed to

D

Senator Wallor's amendment for one yYear, or on a permanent
basis. I think there are an awful lot of groups that have
indicated that they think it is important toc have a bill,
and that the propocal rade by Senater Wallop should not
interferes with going forward this year.

I think that our feeling would h»e that if the bill

cannot go forward without it, then perhaps it would be

r

better that the thing te reconsidered in the future.
Zenator zllor. The only reason that that would he the

e is 1if you maintain your opposition to the cne year

0
b
n

1

Xtensic

o]
.

There would be nothing to prevent it fron going
forwerd if you drccred your opposition for the yesar's
2xtension 3s cuggestad by Senator lLonc.

3
i

#r. *=lgerin. I think that a one-year extencion is
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likely to be no different than a rermanent centinuation of
the existing law. I don't see that our opposition should
chznge between one and the other.

The Chairman. The only thing I can suggest, then, is
that the situation exists at this moment that unless this
matter can be resolved by some kind of compromise between
the ccntending parties, all we can do for the moment is to
pass this thing, and hope to come btack and look at it maybe
tororrcw or the next day, if a2nd when some compromise can be
worked out.

Ctherwise, it will still the bill in such a cituation
that it cannot pass, because Senator wallop wants to insist
on his amendment, and the Treasury --

Senator Wallopo. ¥r. Chairman, I will not get in the
way of the passage of the bill, as long as we can have
Senator Bvrd's amsndment on it.

Zut T have got to exrress a substantial amount of
bitterness at the lack of willingness to comrromise on an
issue for one vear, when i- arrears Ly everybody's judgment,
the National issociaticn of Credit ¥Yanagement, the Sar
Associzticn, and others, that this is a loegical and
reasonable thing to do in the interest of eccnomic

stability, fcr a minimal conseguence to Treasury revenue.

If

ot

hey want to insist on that, I am not soing to stand

-+

in th of the rest of the bill because I *+hink it is an

D

W

[¢}]
<
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importapt bill. But I cannot let it co by without saying
that I think this is a2 piece ¢of hidebcundedness which may be
the resson that the Administration is in the trouble that it
is in right now, its refuszsl to comprcmise.

The Chairman. You will have some cther people tc talk
to in the Treasury next year, so maybe you can work this
thing ocut more_to vour satisfaction next year.

Without otjection, we will report the bill wi+h the
Byrd amendments.

Senator Talmadge has something that he has asked bhe
given immediate consideraticn. He wanted tc brirpg it up
yestercday, and I hope that we could accommcdate hinm by
bringing up his prcposal now.

Senator Talimadge. Thank you, ¥r. Chairman.

This is =2 matter that has been kicking around for some
time. Hearin:s have been hel? on it. We considered it at

one phase in thes Tinance Committee, znd adopted a

0]

nater Nelsor was interested in, and the

11
O

proposition that
prcposition that I was int=rested in was carried over
becausz of my zbsa2nce.

T

This pill passed the "ouse on the suspension of the
celendar cill Yenday by unanimous concent. T+t deals with
REITs, ¥r. Chzirman. The House passed bill was held at the

desk at my recuest It 1s a bill to maxe certain minor

technical changes in the Internal E=2vanue Cecde recarding the
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net operating loss carry-over pericd for former real estate
investment trusts.

This bill w“as unanimcusly approved by Ways and ¥eans,
and I have asked that it be held at the desk. I introduced
a similar bill in the Senate, which has been the subject of
hearings and mark-up by this committee. At earlier mark-up
no final acztion was taken because of my absence.

As the House has recognized, this bill is necessary to
correct a sericus tax inequiﬁy which evists between real
estate investment trusts, former B2EITs and regulator
corporation, concerning pr2-1¢76 net operating loss
carry-cver periods.

This legislation is essentially a self-help measure to
allow former REITs who were forced to givé up their REIT

status in 1974 and 1975 in order to survive the recession,

and attempt to finally get back on their feet againe.

L

In 1974 =nd 1975, during the heizht of the real eztate

\,

recession, many 5FITs gave up that trust status in orcder to
put a2 more hands-on management of their foreclosed
properties which they were unable to do zs RFITs. At that

carry-cver, while corporations had a

01}

time, FEITs had no los
five-year leoss carrcy-cover.

In the 1976 Tax Act, the Congress determined that it
was unfair to treat REIITs differently from from regular

corporations regardinag losses, therefore, rrovided RFITs
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who maintained their status an eicht-year carry forward.
These former XFITs, prior to the 1976 Act, were left as
before with only a five-year carry forward.

¥y till would correct this ineguity created by the 1977
Act. The Treasury Dlepartment's concern has been that these
former REITs gave up their status in 174 and 1975 only as a
way of acquiring the five-year loss carry-over period then
available to corporations.

This Wwas clearly not the case, but rather
disqualification as RFIT was primarily to gain the
management flexibility necessary for the trusts tc deal
effectively with their serious finéncial set-backs. Most
trusts which disgualified did not even have incomes on which
tc apply their net operating losses.

To address the Treasury's concerrn, however, I suggested
an amerndment which states that if Treasury détermines that
the principal purvose for disgualification was to gain the
tax advantz2ge, rather than for managemeant of properties,
then no additional carry-forward would be allowed. My
recommendation was agreed to by the Treasury Cerartment as
an imercvement in the tili, and this safeguard was inciuded
in the House 2assed bhill.

Senator Dole. Which one is that?

Yr. Shapiroe. Tt is number 16 on the list. The 1list is

cellaneous iteas that

n

compilation of non-controversial, mi

w
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ars either pending, or have been previously approved by the

Senate Finance Comnittee.

Rs you will reczll, the committee instructed the staff
to bring back a list of ail measures that had been submitted
which would be non-controversial. This was a joint list
that was rsviewed by the majority staff, the minority staff,
the Treasury Department, the Joint Committee staff.

What you have before you now is = ccempilation of ali
those provisions. The measure that Senator Talmadge is
referring to is item 16 on that list.

It is a two-part provision. There are two RFITs that
are involvad. OCne is in Wisconsin, and the other one is in
Georgia. The committee previcusly reviewed this matter, and
at the time was Senator Talmadge was not hére, the Treasury
Department had reservations and opposed the part that
relates to the Georgia REIT.

The committee approvei the aspect of it that deals with
Wisconsin, and the committee reserved the aspect that

relates to ths Gsorgia REIT until Senator Talmadage could be

{2
b

with the committe= to =zd4r=ss the matter,

As Senatcr Talmadge has indicated, subsequent to that

Q

time, there was a modification of that proposal that dealt

with the concern that Treasury had. I would not say that it

ct

e Treasury, but it went p=r -vay

jo g

ed t

1=

completely satis®

where they softensd their reservation.
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That modification was incorporated in the Eouse passed
bill, and was rassed by .the House. So that, as Senator
Talmadge indicated, both versions of the REIT, the one
dealing with Georgia and the one with disconsin, have been
approved by the House. This is now at the desk, and it is
number 1€ on our list on page 3.

Senator Dole. My guestion is, it is on this
non-contreversial list which meéns that it has Leen approved
by the minority, the majority, and the Treasurvy.

“r. Shapiro. I will say, to bte completely fair on the
Treesury's position, the modification that Senator Talmadge
had, that the house agreed to, softens the Treasury

reservation. I don't know that they have said that they

endorse it, but they did not object in the FKouse Hays and

MYeans Committee when it Qas dealt with.

Senzator 2ole. Is that a fair statement?

r. Halperin. As Senator Talmadge indicated, we had
opposed thz2 b:1ll he 1s interested in. But I think in view
of the Hcuse action, I don't think th=t you ought to view us
as a obstacle *to goirng forward.

ve it.

O

Senestor Dole. I move we aprr

The Chairman. All in faver szy, aye.

N

(Chorus of ayes.
The Chairran. Cprossd, ro.
K

The zves have it.

1]
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Senator Dole. Are2 we going to have to go through these

one at a time?

Mr. Sharpiro. let me summarize scme of them, and some
of them nead scme changes.

This list is dated November 19, 1980. As you will
recall, the committee instructed the staff to bring back a
list of noncontroversial measures. Some of these are House
passed provisions. CSome of them are provisions that the
committe has already approved and have been out on the
floor. £2Also it includes a list of the items that are new
provisions that the committee had the last time you met to
discuss tax provisions.

This list incorporates all of the provisions that the
majority, the mihority, and the Joint Committee staff, along
with the Treasury, have reviewed and judged nect to bde
controversial. The suggestion is that some of then reguire
sore modifications, mainly in effective dates, since they
have been on the agenda for quite 2 while. Th=2y have no
significant controversy that we are aware cf.

There are two items cn the list on which the only
Juestion that remzins is that there were no hearincs. We
listed those serarately. Zne of them, there is a questicn
as to whether the hearings should have been in Senator
Bvrd's subcommittee, or the Tension Surceommittee, Lecause it

is a pension issue.
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It may be easicer for me to go through these very
guickly, and djust to point out some of the changes.

The first one,, HeR. 4155 deals with disclosure of
mailing adjressés of individuals defaulting on loans made
unjer the Cuban Loan Program. We think there should be an
effective date change there, which would bte after the date
of enactment.

The Chairman. Is that all there is to that?

dr. Shapiro. We are not aware of any objection to that
at all. It was worked out in the House. Treasury surports
it. Hearings weres held in Senator 3yrd's subcommittee.

The Chairman. Without objection, agreed.

¥r. Shapire. That is nuamkter one.

I would like to suggest that some of these bills, for
exanmple this next cne, H. 2. 4746, there are sections in the
bill that there are objecticns to. Therefore, instead of
Just agreeing to the bills as such, the sugaestion should be
that after the committee goes through the list, and agrees
generally on these gprovisicns, M¥ike Stern and 20b Lighthizer
would try to sit down and coordinate the best means to
rackace these bills tc the appropriate bills to encourage
Senate floor considerations.

The feeling is that unless you develop noncontroversial
packages that you can get conscnt on, that there wculd not

he. Some of these bills, for example, the next one 4746
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does have some sections thap there are objections to. So

the suggestion is to take the sections here that the
committee agrees to and put them on other bills.

Senator Byrd. ¥r. Chairman.

The Chairman. Senator Byrd.

Senator 2yrd. I would like to ask a question in that

regard.

Ycu mentioned private foundations, and there is nothing
on that --

¥r. Shapiro. That is not on this list, Senator.
Section 2 of that bill, and that is the éxact rrovision that
I am reférrinq to, it is not included on this list, and the
suggestion is not to use Y.R. 4746 as a vehicle, tut to take
those sections that the committee agrees to and put them on
another bill, znd H.R. 4746 Jjust stays in the cemmittee.

Senator Tyrdi. It stays in the committee?

#r. Shariro. That is correct.

Senator Evrd. Fine.

Senator Dole. That is the only on= in 47467

me see if I understand this. You

lad

Thé Chairman. Le
are sudggesting that you put these provisions on various
other bills that would be reported by the committee?

#r. Shapiro. That is ccrrect.

?he Chairman. So that those bills would not re as

heavily lcaded with amendments, and they would have a better

ALDERSON REPORTING COMPANY, INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345



25

41

chance to pass.

¥r. Shapiro. That is ccrrect. .

¥ike Stern and Bob Lighthizer would sit down and work
this through, and get the approval of the chairman and the
ranking menmber.

The Chairman. These proposals here, one through

eight, those are, you think, noncentroversial matters that

could vass, provided that they are not on some bill where

there is something else that is objected to.

¥r. Shapiro. That is correct. In other words, that
would not includs Section Z of that bill. Essentially, H.R.
4746 would stay in the committee, but these sections would
be added to other bills that would be noncontroversial.

The Chairman. Without objection, agreed.

Yr. Shapiro. The only suggested change on this list,
under item 2,.H.R. 4746, would be that Section 1 of the bill
that you move the effective date from 1979 to 1980, and that
You also provide an amendment that says that foundation
managers need not furnish copies to other perscns designated
under Treasury regulations. This is something that has been
worked out. It is a technical modification that should be
made.

Other than that, there are no controversies over these

-3

hey are UYouse passed provisions. The Treasury

dces not oppose thom. Senator Byrdi's subcommittee has held
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hearings on all of then.

The Chairman. Without objection, agreed.

¥r. Shapiro. The next prcvision is item 3 on your
list, which is H.RE. 5391. It deals with a problem that
developed in a foundation seccnd-tier tax. It has passed
the House. Senator Byrd's subcommittee held hearings. It
is an appropriate modification that needs to be made.

The Chairman. We Jjust report that out, then.

Yr. Shapiro. Fither report that out, or maybe other
amendments would bhe added to that bill. That bill could be
reported out, but in additicn it may be that the committee
wants to put other amendments on it.

The Chairman. We can agree to the bill, and then we
can decide what amendments we want to put on it.

Mr. Shapiro. That is right.

The Chairman. Then we will do that much for the time
being.

¥r. Shapiro. The next item is H.P. 5505, that is itenm
4 or your list. There are three sections on this list.
Som= of the other sections have already been enacted into
law, or have objections to them.

The first one is Section €, which deals with the excise
tax treatment of domestic wines used by embassies. The next
one 1s Section ¢, which deals with refunds of tread rubber

excise tax. That has bLeen around for years, and it has even
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passed both Houses, but on versions of tills that did not
become law. The next one is Section 11, which crrovides fer
the exempt status cf certain fraternal orcanizztions.

These three'sections have passed the House. There have
been hearings in Senator Eyrd's subcommittee. They have no
controversy attached to thenm.

Senator Chafe=z. T assume that this means the
Treasury.

¥r. Shapiro. It is Treasury, the staff members.
Zverything on this list has been reviewed by the majority
and the minority staffs, along with the Treasury
Devartment.

The Chairman. %¥ithout objecticn, we will agr=se to
that.

dr. Shapiro. The next item, item 5, is F.R. 5973.
There are two sections in that bill. Section 1 deals with
the waivers of residence time requirements for Americans
working abrcad. Section 2 deals with rollzsver treatment for
lump sum distribution from money purchase rlans.

The first one deals with the situation of Iran. These
are the werkers who had to leave and had not satisfied their
residence reguirements. The second one is 3ust a rolliover
treatment of lump sum distributions from money cturchase
nocnccentroversial,

cf th

i

g

oth

~ai

D

se

-
-

1]

f

plans.

The Chzairman. At the time that we agree on this, are
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we agreeing that we approve of this, and that we are going
to try to add this to some other btill, or are we just
agreeing that we will modify that particular bill that way?

¥r. Stern. bYou are agreeing to the substance. The
packaging, we will work out a suggestion for you by the end
of the day.

The Chairman. So we 2gree to the substance, with the
undersﬁanding that the packaging will be worked out
suksequently.

Xr. Stern. Yes.

Yr. Shapiro. The next one on page 2, item €, H.R.

7171, that has two sections. Cne is annuities'purchased by
the Fed-Med employees. The second is Sections 4 and S which
dezl with the tax treatment of members of an affiliated
group, which included a ConRail tranferror railrocad. There
is also an amendment that was suggested by Senator Yeinz to
deal with certain comparable cases. Tt is a technical
amendment that needs to be made.

L=t me make one observation with this biil, Y.R. 7171.

It hes three cther provisions on it. Section 1 deals with
scholarship extension, and that was already passed as an
extension bill.' "he other provisions are fection 3, which
deals with the FRailroad Retirement Betterment provision, anéd

l1s with the wine provisiones. Both of

£

Secticon 5, which 2e

those rrovisiocons are suprorted by the House, however, there
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are certain controversies tecause Trezsury, for example,
Opposes the mcdification of the Razilrcad Retirement.
The suggestion here for the committee is that since the

Retirement and the wine, although the wine has Lteen approved

5 in a Senate rass2d bill before the recess, the committee may

& want tc use Z.R. 7171 as a vehicle for some of the

7 provisions that the House has now considered where there

(24

8 either will bde 23 conference or some review by the

2OUSe .
9 Senator Talmadge. Wculd you yield at that point?
10 Why should the raotiresment be stricken by the Finance

11 Committee?

12 Yr. fhaviro. The Treasury Department has obiected to

'3

13 that. The staff was instructed nct to bring back any

14 provisions on which the Treasury had cbjection, or on which
15 therg Was COntroversy.

16 Senator Zole. I am just readinc here from ¥r.

"N

17 Halperin's statement in thz Youse, "0On thzt assumprtion, and

Scume everybecdy agrees

m

18 thes further understanding that we
19 that if Congress were to take a further look at devreciation
20 in the future, this matter would be reconsidered in that

21 coantext. Un those assumptions, we are prepared to reduce

22 our level of objections to this bill." That is RTB, which I
23 think cught tc stay in there.

24 Do you still holdé tc that positicn?

25 Yr. Yzlperin. Senator Mole, the thing that has cheanged
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since then is that you have considered depreciation.
Apparently you will not go forward with that tax measure
this vear, ané we all understand that. it will be
reconsiderad next year. e think that that is the
appropriats time to decide what to do about the razilroad.
We ought not to freeze what everybody agrees is a proper
accounting method.

e ars not going to revcke existing rulings at the
IRS. So I think that the railroads clearly will re
protected. You will have 2 chance to consider the
depreciation issue next year, when either vou will fold the
railroads into whatever ycu do on depreciation, or
grandfather the RR2. I think that that is the tine you
ought to look a2t the issue.

He are concerned that if vou specifically put it in the
law at this time, the pressure to look at it next year will
be reduced. it is cur hope that you will lcok at it next
vear, and that is why we would like to keer it orpen at this
point. T don't thirk that the railroads are under any great
risk.

Senator Talmadge. Why don't we put it ir for a vyear,
and then it can be reviewesd.

*r. Shapiro. The committee has two opticng, let me
Say. rirst of all, the staff was not ahle to put it in the

list kecause it has a Treasurvy objection. So under our
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guidelines, we could not put it there.

The Chairman. I don't think we ought to put anything
in here that is going to have a Treasury objection. I say
that, not agreeing with Tresasury about this matter, but I
have learned by now that if this committee meets, and we
unanimously vote iown a Treasury objection, Treasury still
has enough influence to find somebody among the 100 senators
out th=re to object to it.

Then, we get out there with the rill. The %ill does
not become law, and everything that is added to the bill
along with it goes down with it.

If wé can have scmething about the railroad betterment
that the Tresasury would be willing to agree to, that would
be different. If not, then T think that we ought to Just
leave it onut.

Senator Talmaige. It is ¥r. Shariro's sucgestion that
it would te in conference anyhow, and will be considered by
the confearrees. ¥y understanding is that one railroad has
been filing its tax return this wav for 70 years. Now
Treasury ty regulation is chancing what they have been doing
for 7C years. Congress did not change it, Tresasury did.

Yr. Falperin. Senator Talmadge, we have ncot changed
anything. We have not done anything. Let me indicate,
obviously T will not have any influence in a month, but it

is not our int=ntion to change the thing eithe.
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The Chairman. RBasicaily, if T understard it, ycu have

changed it. The railrcads are afraid that you are going

to change it.

from

Mr., Halperin. Pecause they are going to get a change
the ICC, and thevy are afraid that we will follow.

The Chairnan. But it has not been changed, and this is

something that we could lcok at next year, T take it. While

I Xn

adva

ow the railrocads would 1like to resolve it to their

ntage, on the other hand, if we trv toc do that, it looks

like this bill will not pass. He can talk about it

conference.

Oothe

¥Yr. Shapiro. He¥e 7171 should be cne cf the bills that

r amendnents are put. PRE, at least, is in the House

version of that bill.

The Chairman. Yes.

™

“re. Shapiro. Going to the next item, numkter 7, “.R.

7956. This is the so-called MYiscellaneocus Pevenue Act of

the

ceries of Koused passed rrovisions. These

.
v
jos o
-
n
'.’
n
W

the secticns on that b»ill which have no -controversy.

only one change that we would like to suggest. These

]

the ESCP changes.

I should point out that in the Finance Committee +111,

ESCP changes are different than the House cassed :kill.

Se in order toc get them in conference, you would have to add

these.
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The first one deals with an effective date that affects
a provision related to Time Hagazine, where the Hcuse made
it prospective, the Senate bill made it retroactive. If you

agree to this provision, and *ake it to conference, you

. Would have to incorporate the provision that ycu had in vour

committee. I am assuming thzt the committee would want to
do that because that is the provision you adopted.

The Chairman. You deon't know of any objection to that,
s Yo) youé

Mr. Halperin. Certainly the Fouse had chjection to it
when they considered this :ill. I think generally we see no
reeson for violatin'g the general crinciple that legislation
oucht to be prospective only.

¥r. Shapiro. Generally, it would mean that you would
put it conferance. You may want to report it out the same
way you had done before.

The Chairman. Ycu are saying that we may want to
repecrt it the same way as we had done it before?

Yr. Shapiro. This is a House passed provision. The
only difference between the ¥cuse rassed rrovision and what
the Senate Finance Committee had done earlier, is that you
made this particuler provision retroactive to take into

account the wzy the chance is made unéer the 1975 Act. The

SN

House 4id no. You may want to add that retrozctive date

back in to at least have it in conference, so vou could
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The Chairman. We have to decide now whether we would

want to do that.

“r. Shapiro. You would have to do that here.

The Chairman. Is the Treasury'going tc oppose the bill

if we do that? Or do you want to wait until

conference to see if we wa
Mr. Halperin. ¥r. Ch

oppose it in conference.

we would do on the floor.

big a concern.

nt to do that?

we emerge from

airman, I think that we would

I guess I cannot spe2k as to what

I suppose that it cannot be that

The Chairman. If it is nct that big a concern, then I

would suggest that we go ahead and leave the date the way we

recommended.

“e can talk about it in conference. I would

be willing to recesde on it if it were to defeat the bill.

r. Shapiro. The nex

t provision is an amendment that

deals with the passthrough of the voting rights on ESOPs.

Th=s House left that out.
previously agreed tc it.
conference as well, you wo
back in.

The Chairman. There

Yr. Halperin. As you

The Finance Committee had

In order to have that ir

tld have to add that rrovision

is no objection from Treasury on

know, Yr. Chairman, we have felt

very strongly zbout that particular provision, and continue
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|
to feel very strongly that that objeciionable change.

?he Chairman. Does Treasury object to what we are
proposinc here, cr do they object to whkat is in the Hcuse
bill?

Mr. Halperin. Ve have no problem with the House bill.

The Chairman. I 'am very much in favor of the provision
on the pessthrcugh of voting right, but if that is going to
hold the bill up, I think that we ought to dror it out.

Yr. Shapiro. So it is the effective date change that
tha committee has added back.

The na2xt change that the staff would like toc suggest is
in Section 3C2Z.

Zenator Rvrd. Before you geg to 3C2, what atout 3012

Mr. Shapiro. That is correct.

The Chzirnmane. Are we through with the FSCP matters

NOW « :
“re Sharciro. Yes, we are finished with the ISOP. Now
|

we are in Section 301.

Senator fanforth. Have we agreed to theca?

“r. Shapiro. Yes. Since these zre coming back as
noncontrovarsial, T assums that the ccmmittee has agreed to
them, unless they have an objecticn as we ¢o through them.

Senator 2anforth. It is my understanding that there is

no diszgreerent on that in the committee, but the Tressurvy

orppecses thzt? It is in the Ycuse bilil.
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¥r. Halperin. The Eouse specifically dropped it and

did nct approve it.

S2nator Danforth. The House has not agreed to this.

The Chairman. As I understand it, here is the problem

that we are talking about. I differ with Treasury on it,

but I guess I will vield on this point if we are going to

get anything at all in that area.

The biggest single imcediment to companies establishing

an Emrlcyee Stock Uwnership Flan for their employ~ces is the

fact the people who put this stock aside for the emplovees

don't want to lose voting control 5f their companies.

Yr. Mondale brought this thing up some years ago, and

‘suggested that if we had a provision in here to help |

employees own stock, the trustee would have to pass the
voting right through to the emvloyees.

In most ceses, the employees are getting stock, and

they have nct paid anything for ite. They are getting as a

gift from manscement, but manacgement gets a big tax

advantace for doing that, and that is to help emplovees own

stcck in the cempany.

It haprens more often than not that management lcocoks at

it, and sayss "lLock, we would be glad to give stock to

emrloyees, but there is oniy one problem. If thzat is c¢oing

to Jecrardize our ability to run our comrany, of we ars

Up]

colng to have to give away veoter ccntroal of ou cempany,

ALDERSON REPORTING COMPANY, INC,

400 VIRGINIA AVE.. S.W., WASHINGTON, D.C. 20024 (202) 554-2345

L)

am




53

1 sorry we can't do it."

2 Treasury wants to hang on to the idea of the all or

3 nocthing type of thing. In other words, management would te
4 delighted to give the employees a big block of stock, but

5 they den't want tc give zaway the vcting control of the

6 company. Treasury wants to get the voting control of the

7 companies into the hands cf the workers. Treasury would

8 1insist on that, ané in doing so the workers don't get any

9 stock.

10 It is Xind of like the situation that ¥r. Rentsen

11 worked for abcut the pension thing down throuch the years.
12 People want so many safeguards that they don't cet a

13 pension. It is the same situation here.

14 But rather than fight it now for what little we have
15 got in here, T would te willing to drop that »ecause I know
16 you defeat the Treasurv's objection at this coint.

17 Senator Danforth. Yr. Chzirman, vou and I have

18 discussed this on several occasions, and T am in total

19 za2¢reement with your pesition. As I recall, the Senate

20 Finance Ccamittee has ¢ealt with this befcre, 2nd I think we
21 vyere unanimous in our positior on it.

22 I would hcpe that we coul? pursue this at the earliest
23 date next.yea:, because it is certainly noncecn*roversizl in

24 th= Cenate. i cannot pelieve that there is any controversy

Y]

25 in the Fouse.
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Senator Dole. If there was agreement, that would be

Senator Eentsen. “r. Chairman, T am tctally supportive
of what you ar= s:ving there. I want to make clear that I
am sure you did not mean that I was for so many safeguards

nct get pensions. I am not. It is gquite

1-1
(9N

that peoplza 4di
the opposite.

The Chairran. HNo. VYour view is the same as mine in
this case.

Senator Fentsen. That is righnt.

The Chairman. The pecint is, where you are giving
somekody 2 pensicn, or you are giving them & big >»lock of
stock, they don't get it because somebocdy wants to give them
2 lot more than that. The result is that Qou kKeer sgueezing
the package until there is nothing to give avwave.

Senator Danfiorth. There is no chance that the Treasury

would reconsider this as scrt of 2 farewell cresent tco the

Firancs Commi*t+ee?

Jenater Tyrd. If the Treasury persists in that
attitude over the vears, it is just not going tec te
operative. Nc on2 is goinc to give the stock away under
those conditions. T thinX Senator Danfcrth is exactly
rignt.

The Cheairrsan. So I cuggest that we drop that
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provision, and then we will go to the next thing.

¥r. Shapiro. The next item is Section 201. Tt deals
with the election of estate tax alternate valuaticn. ILet me
comment on this because there is a guestion or a
controversy.

Under present law, the zlternate valuation with regard
to the elaction of an estate tax, the alternate valuation
must be elected by the executor on a estate tax return that
is filed within nine months of the date of death or any
period of extension that is granted bty the Internzl Revenue
Service. The Internal EKevenue Service has no discretionary
authority to grant extension exceedinc six months. So that
is firm in the law.

The House has passed a bill that says that it pernits

timely

f

an electicn of an alternate valuation on either
filed estate tax return, or the first late return. The
problem here is that if certain cases come about, vou have a
situation where ycu have scomecne who missed the first filing
return,'did nct 4o it in six months, and they stuck and
carnot elect ar alternate valuation date. It has been
agreed that thev should be akle to have an alternete
vzluation date, if they filed z lzte return.

The issue that has come up is that result has come

about from a situztion where 2 certain individual had died,

(a]

ies oI circumstznces that came about, ané misced

!

had a =2
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the date when he wculd have liked to 2lect the alternate

valuation date, but thers is no statutory authority, and the
Internal 2evenus Service had no discretionary authority.

Yhen the Fouse reviewed the case, they made ics
prospectiva. It was agreed that the change was right, but
they did not went tc do it on & retroactive basis to pick up
this particular cacse.

The Senate acﬁually previously approved this provision
with the retroactive date. It went with a special
transition rule to pick up the particular cass that brought
about the chance in law. <o that is the issue in this
particulsar section.

Senator Eyrd. ¥r. Chairman, this is a matter that
Senator Sasser is very much interested in, and Senator Baker
also, because it affects someone in Tennessee.

Fere 1s the situation. The eocstate tax return was filed
late becauss the eoxecutor responsible for the return had
open-heart surgery one month hefore +the return was due. *
When filed, the return required more than 50 prages of
schedules. CSo tecause of the cpen-heart surgery, the tinme
limitation was not complied with.

It se2ms to me that under these conditions there should
be some reasonakble way of adjucating that.

Senator 3radley. ¥r. Chairman, I would like to respond

enater Syrd in savine thazt T think it is a reasonable

V2]

to
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2 already. You could make it retroactive, if it was already
3 in the appeal process for a ruling.

4 Senator Eyrﬂ. I think that that is a gcod sucgestion.
5 If it is in the appeal prccess at the time of enactment of
6 this legislation, then thisz legisletion would cover it. It
7 would be in that sense retroactive. Tsg that what you are

s7
! position. M¥aybe a way to hancdle it is if it was in arppeal
8 saying?

|

9 Senator Eradley. Yec.

10 Senator Byrd. T think that is a very gcod suggestion.
11 Senator Pole. It is under appeal?

12 Senator 3yrd. That would take care of this matter.

13 The Chairman. What is your position on that?

14 ¥r. Halperin. ¥r. Chairman, let me say two things.

1
15 Tirst of all, when you adcpted this procedure a couple
16 of months ago, 2ri suggested'that there be a list brought in
17 on which there was nc controversy, includinc no Treasury
18 objecticns, M¥r. Lubick's chone started ringing off the hcok,
19 and people trving to see if we could reccnsider some of the
|
% 20 past positions that we had taXxene.
21 We cenerally felt that wherever we might come out on
22 the merits on particular issues, that we were in an

23 imrecssible position if we were going to sit down and try one

24 by try. W= fz2lt that we had to stick to cur position

thy

25 we tock in *es%imony for CUrposes o this exercise,

n
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otherwise we could 3ust not toclerate the =ituation. I think

we are following along those lines.

On thes merits on this cne, this was the subject of a
roll czll vote in the Ways and Means Committee, and they
specifically rejected by a roll call vote the proposal that
Senator 2yrd has introduceé. So I would assume that there
would be some difficulties with it in conference in any
event.

We have felt strongly that there shculd not be
retroactive legislation. If there is, in this case, you
favor thos2 who have in 2ffact ignored the law, and filed a
tax return which made an election which they are not
entitled to make.

They have kepﬁ the issue open in litigafion fecr a
number cf years, as cpposed to all those people who may have
been in the same situation but understood what the law was,
therefore realized that they did not have the option to
elect the alternative valuaticn dzte on the late return.

To try to go back and find all those other people who
filed late, anc csee whzsther they would want to elect the
alternate valuation date is, obviously, an immense
administrative problem.

Senator Evrid. That is nct involved in the suggestion

Hh

made bv Senator Pradley and nysel

is correct.

'_l
Ko/
M
H
'_J-
o
L ]
+3
7
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ohcviocusly, none of us want to face, or you favor those who

ace the administrative rproblem that,

Hy

filed a return that was impropasr under the law, as opposed

to thecse who understocd what the law was and realized that

they just did

not have the option.

59

You get into that trouble if ycu try enact lecislation

retroactivelyv.

The general proposition that you make

changes prospective only is sound, and we ought to stick to

it.

The Chairman.

enormous nerit.

th

t

o]

I find Senator Byrd's argument to have
The problem hkere is that notwithstanding

r 1f we agreed to what the senater suggested, we are

goinc to have a Treasury objection when we go out there.

That being the case, I don't think that it is going to

become law.

I think that we had better withhold this, and trv to

put it back next vear.

Senestor
"r. Chairmane.

apcroved the

7]

enator
e
I should
there are oth

precipitatad

Fvri. I am afraid that you have a gocd point,

The Senate Ffirance Conmittee has already

retroactive provision.

ole. “culd that be in conference then?

9

“re Shapiro. Ko, it would not.

pcint for the record, so you will Xnow,

h

i1

t

m
ot
I

-
=3

O
m

. There i1s cne kig

)]

er Cage

oyl
(]

+
S T

m
»)

cn

f-l

the provisien, anrd that
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Tennessee, of course. But there are at least €our others
that have been broucht to our attention that are much
smaller but thch have the came problem. The statute is
op=2n on all these cases.

The Chairman. ?ut we will have a Treasury objection
out there. As I say, you can explain something here in this
committee, and you can get 20 votes out of 20C for the
Senator's positior. You 3o out there on the floor, and you
run intoc objection hecause Treasury is still going to oppose
it, and they will find somebody to obliect to it out of the
160 Senators. Then, not only does that Measure not move,
because the Senators don't want to cave in on it out there
on the floor, and then whole bill goes under alona with
everything in i+,

Senator Packwocdé. ¥r. Chairman, explain again why
Treasury's objection is going *to hold this up on the floor.

The Chairman. If Treasury is obJecting tec it, T am
assuming that at least one of the 100 senators will object

e floor.

ot
-y

to it out there on
Senator Packwood. Object to what?
The Chairman. To this particular prcposale.
Senstor Packwood. To the substance of this proposal?
The Chairman. That is richt.

nator Packwood. That is not going to defeat the

9]
1)

ko)
r{
(¢]
ko)
o]
n
m
[
[
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The Chairman. At that point, you have got to vote this

fellow down. At that point he suggests the absencsz of a
querun. At that point the debate starts, so you just have
to yank ths bill down. This has happened a thousand tinmes

ocut there.

Senator Packwood. If you zare saying that we are not

'going to schedule any bill for hearing to which there is any

objection, that is one thing. T don't know whether that is
Senator Eob Byrd's provision cr not, if there is any
objection he will not brinc it up.-

But I think that any number of these, simply because
Treasury objects, if they zre cffered on the floor are going
to be the subject of a filibuster and guorum calls. I think
Treasury will just get beat.

The Chairman. That has not been how it works. 7T have
been out there with thase bills. I am the one that gets
beat standirng there supporting the bill £for the committee.

Senator Tackwood. I can't remembter that harpening.

(General lauachter.)

The Chairman. You are completely overlockine the time
elament. Sometimss Mr. Proxmire otjects. Sometimes M;.

Kennedy cbjects. Sometimes Hr. ¥etzenbaunm ocbiects, but

somebody otbjects.

g

JSenatar Deole, In this case, Paker end Sasser could

offer the amendment on the floor.
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¥r. Shapiro. They could.

Senatzsr Tole. They have some influence.

The Chairman. The situation that we are going tc have
with a measure of this scrt puts a sirgle person in the
positicn of being a complete tyrant. He can just stand
there --

Senator Packwood. I want to ask the guestion again,
because Fob Dole has asked about amendments being offered on
the flcor.

Are tax bills going to be brought up that do not have
any unanimous consent agreement, and any amendments can be

offered to thenm.

The Chairman. I would assume that measures will be
broucht up, 1¢ they car pass without objéction, or soﬁebody
wants to offer an émendment that has teen shown to the
manacer of the bill and nobody obiects to it, perhaps that
éan he taken care of.

If once the m=asure iz called up, and somebocdy objects
tc it, i1f they are determined in their opposition we will
just have teo vank the kill.

“enator Packwcod. MY guestion is this, I want to make
sure, 1if anyone wants to offer amendments, will there be a
tax bill on the flcor, even if there is no unanimous consent

agreement as to time limits, germanencess, or limitation on

amendment?
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The Chairman. I woulZ hope so, but we don't have that
agreement.

Senator Packwood. My hunch is that you cannot get that
kind of agrsement. Somebody is going to object tc a tax

. |

bill going through on unanimous consent. T want to know if
there is going to be a bill. T am assuming that there will
be objection.

The Chairman. I think there will be scme measures
called up, but whenever they hit a snac, if the manager of i
the bill doesn’'t in prompt order move to resoclve it by
giving ground on behalf of the committee, then the
lesdership will have to mcve to set that bill aside, and to
get on to something else that can clear without hitting a
‘Snage.

The S2nator has just seen me yield on something on
which I fz2el strongly. I think I am as right as I can be
about it. At the time, fzeling és strorgly as I d4c akout
the matter, T had to yvield on it and do what we think we can
do. I think the same thing is true of this.

Senator Icla. de can report to Senator Raker and
Senator Sasser, and they cen the move.

The Chairman. If they bring that amendment up and it
is okjected tc, they will bhe in the same position we would
be in if we brought it up and it was objected.

T think that we ought to proc=2ed under the assumction
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th if Treasury is objecting to something, Treasury will

o
o

find one of the 100 senatcrs out there who will object to
it. That being the case, I would sugcest that we drop this
now. If somebod} wants to offer it on the floor, thev can
address that right.

“ithout otjection, I think we ought to drop it.

what is the next thing?

Mr. Shapiro. The next item is Section 202. This
provides for an extension of time to conform charitable
split-interest transfer. The staff suggestion here is that
when this bill was originally going throuch, it had an

effective date at the end of 1960. We are close to the end

of 158C. Since they were not able to conferm the wills with

the short period time, it would appear that it would Bbe
appropriats to extend it through {981.

This 1is to allow wills to be conformed to agree with
th= previously enacted legislation on charitakbile
srlit-interest transfers.

The Chairman. There is no objection to that?

Without ohrjection, agreed.

¥r. Shapiro. The next item, item 8 on the list, has
two provisions on which there were no hearings. Wwe wanted
tc note those specifically. There are no okbtjection to the
bill other thar the fact that there have been no hearincs.

deals with Section 101 of E.R. 7856, the

th

The first on
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bill that we just discussed, =2nd it provides feor the

treatment of ccmmunity income for spouses that live arparte.

The second one is Section 201 of that bill which provides

for the pravention of abusc of certain emplovee benefi

requirenents.
That particular provision, the secccnd

pension law, and there is a question zs teo

should have gcne to Senator Byrd's subcommittee or

Bentsen's subcommittee.

have introduced that bill in the 3enate.

This bill was introduced in the fenate.

the Bouse. It deals with the gparticular problem that occurs

when there are certain abuses.

one, 1is the

whether that

I think that Senator Rentsen may

The only ressrvation on those two provisions is the

fact of the lack of hearings, other than that they have been

supporti all the way.
Senater Tyrd. My office has had calls
this legislation, Section 201.
The Chairman. Are they in opposition
Senator ®yrd. They are in oppositicn
The Chairman. If there is opposition
oucht tec drop it.

How does the Treasury feel about this

in reczrd to

to it?

tc it.

to it, I think

previsicn?

¥r. Ezlperin. ¥r. Chairman, this is one of the few

bills on this list that we want, I surpose.

There is
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significant revenue involved which is needed tc balance some
of the revenue losses in these bilils.

What we are tzlking zbout here is where two lawyers are
in practice, but-instead of being in partnership they each
form their own corporation. Corporation A and Corporation 3
become partners, and they claim that they have no employees
working for them, so the secretary and evervcne elsé in the
law firm are left out of the vension plan. The cnly rpeople
who are in the pension plan are~the employees of the
corporation, which are only the lawyers. That is,
obviously, total nonsense, and we ought to re able to
legislate to steop it.

ARs far as I -know, there were no objections raised on
the House side to the bill.

¥Yr. Shapiro. In the hearings in the Hcuse, no one
testified against thise.

Senator fFentsen. Let me say, ¥r. Chairman, that we did
nct have hearings on the Senate side because it just came
over from the House scide, as I understand it. I did not
know of any otjections. Fut we 4id not have the time to
have any hsarings.

The Chairman. #hat do you think we oucht tc 4o zbout

this, Senator Eyrd?

t

vrd. We did not have hearincs cn this side.

Bs 2 matter of policy, although I want to defer to Senator
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Packwood on this, I hate to see us handle legislation where

there have not been hearings.

The Chairman. It seems to me that in view of the fact

that you have had notice that some peorle are cpposed -~ T
would assume that I would not agree with them. You have
indication that there are people opposed to it, and no
hearings have been held, I think that we ought to drop it.

Would that be in conference?

¥r. Shapiro. If you use this bill H.R. 7556 as one of

your thicles, it would be in conference.

The Chairman. We will leave this section out, but it
could be considered in conference.

Mr. Shapiro. de do have to make a date chance on the
Section 101. It is in 197S richt now, and we would have to
make it aprly in 1980,

The Chairran. No orbjecticn there.

Co I understand that you Xnow of no ctjection to this
measure at all?

hapiro. We are not aware of any objection to

1

Yr.
Section 101.
The Chairman. Is Treasury?

dr. Halrperin. It cannot hurt anytody. It can only

help peoplz, so I would assume that there is no objection to

it.

The Chairrman. #ithout objection, we will agree to
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that, then.

!r. Shapiro. ©Next we gc to number ¢, which is Senate
bill 4C1 that was introduced by Senator MYoynihan. It
provides for private relief for the Manhattan Bowery
Corporation. It ccrrects a certain protlem.

Senator ¥oynihan. Mr. Chairman, could I just say that

the #anhattan Zowery Corporation is a charitable activity

that looks after alccholics in that part of New York. It is

\
\
|
a non-profit corpcration.
Yr. Shapiro. There was just a mix up, and what
happened in that case, since it was a corporation, it was

withholding sccial security taxes fronm its ehployees' wages,
and they have been paying those taxes. They fcund out that
they were not liable for those taxes sulsequently. What
this does is allow them to recover the amount that they
pr2viously paié, to correct a foul up-internally. So it is
special relief in that particular case. There is no
objaction that we are aware of to that particular
provision.

The Chairman. Without objection, we will agree to
that, then.

Yr. Shapirc. Now we go to page 3, item 10. This is
S.177%, which deals with the deductilbility of employer
pension contribtuticons for foreign emrployees. I amn going to

have ¥r. Brockway exrplain this particular one. This has not
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passed the House yet, 21lthough there have been hearings in
both the House and the Senate.

¥r. Brockway. Under pvresent law dealing with pensions,
deferred compensation, an employer gets a deduction on a
qualified where h= contributes to the pension plan. TIf he
does not meet the requirements of ERISA the employer only
get a deduction when it is brought in as income for the
employee.

These rules work reasonably well in the domestic
situation. When you go into the international situation,
there i1s a certain difficulty. If these rules apply for
pension of foreign subsidiaries, or pension plans of foreign
branches of U.5. corporations, then in order to get a
deduction for their fereisn pension plans they would have to
either meet the requirements of EEISA, which are fairly
detailed, and it would be difficult to conform with both
those in foreign law and ERIS2.

Hewever, if it is non-gqualified ¢lan, they don't get
the decduction when it is included of the foreign emrlovee,
andl that would create protlems in = number of situations.
In certain places, thevy would not get any decducticn at all
if they could not segregate out the amount cf income that is
taxable to the foreign emplovee.

Senator tentsen. Y¥r. Chairman, T don't know of any

oppositicen to it. There are a number of companies that are
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in this situation where the arplicability of ERIS2 just is

not there, involving the foreign laws that in conflict with
it. T thiank unless we do this, You are going to see a lot
of people who wiil Just not have the benefit of a pension
plan.

¥r. Brockway. Let me suggest that there are a lot of
changes that the staff has worged cut with Treasury, and the
ta%payers, to tfy and refine the package to make sure that
the amount of deduction iz the same and does not exceed the
amount that would be available under foreign law. So you
would not have certain problems of foreign tax credits.

The ma2jor problem is in countries like Germany where
there are funds at all in the reserve plans, and no amount
is paid into.a pension fund. So it is somewhat difficult to
coordinate. 4Ye have done work to try to coordinate the
System. It is my understanding that there is no objection
to it.

Serator fentsen. It is my undercstanding that it does
not do violence to the objective that we had soucht with
this piece of legislation.

Senator Ycynihan. Mr. Chairman, T am a co-sponsor of
this measure. I appreciate Senator Bentsen having brought

it forward.

t it may have for the committee, one of

]

or what intere

rl"

the reasons that this difficulty arises, for example, in
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Germeny is that as a matter‘of economic policy that
government does not want full funding cf its pension, but
rather wants the corporations to keep the mocney for capital
formation, and only ha?e a revolving account for its pension
obligations. It is an eccnomic aspect of the economy of
West Germany, for example, that I think we should be
interested in at some pcint, Jjust as an aside.

The Chairman. There is no objection to it, right?

Mr. Shapiro. No, Mr. Chairman.

The Chairman. Without objection, we will agree to it.

¥r. Shapiro. The next item on page 3 is 11, S.2904.
It deals with ths zdjustment of the excise tax on tires.
The rresent law improses a manufacturer's excise tax of 10
cents a pound on these new tires. What the bill does is
provide a srecial rule for the determination of an excise
tax credit or refund with respect to tires for which a
warranty or guarantee adjustment is made.

s a result of that a credit or a2 refund would be
allowed for a warranty or guarzntee adjustment of any tire
after 1982. To compensate for that, the bill recduces the
rate of manufacturer's tax on the tire by 2.5 percent
starting in 19&1.

de ar2 not aware of any contrcversy with this bill.

The Chairman. Without objection, we will agree to it.

¥r. Shapirc. The next bill is 12 on the 1list, which is

ALDERSON REPORTING COMPANY, INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10

11

12

13

14

15

16

17

18

19.

20

21

22

23

24

25

72

£.3080 which deals with the time for payment of gift taxes.

"

'ight now there are quarterly filings, and this would
reguire an annual return to be filed.

2ec3ause thié bill is coming at the end of this year,
and we need time to make the adjustment and take it into
account, it has been suggested that the effective date be
changed to gifts after 1951 for this small administrative
type éhange in the provisions.

Senator Eyrd. Gifts made in 1981 would still be
reported on a cuarterly basis?

¥r. Shapirec. That is richt. After 1981, gifts that
ars made, the raturn would have to be filed on an annual
basis rather than a quarterly basis. This would re a
one-time revenue loss of $&5 million only becazuse of the
timihg. It it not the loss of liability. When vou goc to
one return rather than four returns, you push it into
another year. You lose saveral quarterse.

from an administrative point of view, it is much easier
because it is one return for practitioners rather thar four
returns.
The Chairman. Does Treasury favor this measure?
¥Yr. Halperin. Yes, we do, ¥r. Chairman.

The Chairman. Without otjection, we will agree to

«t
7
[¥]

ct

¥r. Shapiro. The next item is item 12. Senator
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Matsunana has introduced it. It is a modification of the
foreign convention expenses. It goes back to a rule that
was discussed in 1976. Yhat the 1976 actibn did was that
You could limit it to two conventions. You had a series of
paperwork, you had to report in and report out, and that is
because of differsnces between the House and the Senate.

This would go back to a proposal that refers to a

it was reasonatle to hold a convention outside the United
States as well as it is to hold it in, you would be able to
get it. It eliminates all the administrative rules, the
paperwork, the per diems, and so forth, which are presently
in the 1law.

Senator Yatsunaga. Mr. Chairman, the Treasury has been

reasonablzs test. In other words, as long as you held that
seeking rassage of this measure. I think it will ease the
burden that the Treasury now has under the existing
statute.
As you rescall, we took this matter up earlier this
vYear, and upon the request of Senator #oynihan and Senator
Heinz, we had rpostponed it. We could not get a guorum on
Ausust 2, when we were supposed to have passed it.
The Chairman. Is Treasury for this measure now?
Mr. Halperin. Yes, we are.

The Chairman. There is no otiection to it at this
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(NXo rzsponse.)

The Chairman. Without obiection, we will agree to it.

Yr. Shapiro. The next item is item 14, S.2396 which
was approved by the Fipance Committee earlier. Tt deals
with the treatment of certain finance companiec as personal
holding companies. You have already agreed to it, but we
have put it in this list so that you can reprackage it in
your noncontreversial package.

The Chairman. Without oltijection.

Lzt me make this point. I am going to have to leave
shortly to make some preparations for the conference this
afternoon. I alsc have to fulfill a couple of appoinfments

that I have. ' .

Are we scheduled to meet tomorrow to discuss more of

these »ills?

Mr. Stern. ¥r. Chairman, yot had three davs set aside

.
for the superfund bill. $o the time has been set aside for
a committe=2 meeting.

The Chairman.. That being the case --

Senztcr Y¥ovnihane. Could we go through a few more, Mr.
Chairman, while we ares here.

The Chairman. I guess everybody has something that
they would 1like to consider. Hhat concerns me is that we

ar2 going to get to a very small number here. That being

the case, I think that it would be better toc break and come
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back tcmorrowe.

Senator Zatsunaga. #r. Chairman,, on item 12, I have
an amendment which I intended to offer.

The Chairman. You want to offer an amendment to 137

The Chairman. Yes.

Senator Matsunaga. VYes.

The Chairman. What is the amendment?

Senator Matsunaga. To address the concerns cexpressed
by Senator Danforth. The language would make plain that any
person who makes a travel zward %o anrother cverson, or who
pays the expenses of an individual attending & foreign
convention, will be denied a deduction for the travel award
Or expenses 1f the traval award or expenses are includible
in the taxable income of the recipient; and if the person
paying for such expenses or making such an award complies
with any information reporting requirzments.

I think that that takes care of the problem that
Senator Danforth raised.

Sececndly, I propcse tc exclude from the general cruise
ship proscription the Lusiness conventions on bcar? American
registered ships on cruises solely between American ports.
This is to clarify. The language is not clezr.

The Chairman. Ok=zy.

Mr. Shapiro. I am nct sure whether Treasury otjects.

The Chairman. Does Treasury go =long with that?
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Mr. Halperine. ¥r. Chairman, on the first one, we have

not seen it. I would appreciate the opportunity to look at
it. WYe cobviously have had a long debate about this issue,
anéd we have been very careful about what the language says
in the various times that it has come up .

If we have the same safeguards that we have had in the
other situation where it has been brought up, I think that
there would be no problem. Rut I am not quite sure what is
going off here.

The Chairman. Try to get your problems worked out with
Treasury between now and the time we come back tomorrow. We
will meke that the first order of business.

I would te willing to come in early tomorrow, if you
want to. Should we meet at 9:30°?

fr. Stern. You have scheduled 1C o'clock, ¥r.
Chairman.

Senator :oynihan. Why don't we neet at 6:30, ¥r.
Chairman.

The Chairman. Should we come in a2t 9:30 tomorrow? Is
there zny reason why w2 could not come in at 9:307?

Yr. Stern. Xo.

The Chairman. We will come in at 9:30 tomorrow
morning.

Senator Chafze. How do you envision the travel of

this. @4¥e repecrt it ocut, and then we have to wait the three
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days? With time so short, how is this thirg going to work?
The Chairman. I would suggest that we talk about it
between now anc the time we get those btills out there. We
will do whatever we can to get them out.
We will stand in recess until 9:30 tomorrow.
(¥hereupon, at 12:05 p.m., the committee recessed, to

reconvene a1t 9:30 a.m., Thursday, November 20, 1S$80.)
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