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EXECUTIVE COMMITTEE MEETING TO CONSIDER THE CHAIRMAN'S
MARK ON RESTRUCTURING THE IRS

TUESDAY, . MARCH 31, 1998

U.S. Senate,

Committee on Finance,

Washington, DC.

The meeting was convened, pursuant té notice, at
5:27 p.m., in room SD-215, Dirksen Senate Office
Building, Hon. William V. Roth, Jr. (Chairman of the
Committee) presiding.

Also present: Senators Cbafee, Grassley, Hatch,
D'Amato, Murkowski, Nickles, Gramm, Lott, Jeffords, Mack,
Moynihan,; Baucus, Rockefeller,‘Breaux, Conrad, Graham,
Moseléy-Braun, Bryan, and Kerrey.

'.Also present: Franklin G. Polk, Staff Director and
Chief Counsel; Mark A. Patterson, Minority Staff Director
and Chief Counsel. | |

Also present: Donald Lubick, Aésistant Secretary for
Tax Policy, Department of the Treasufy; Ms.'Nancy
Killefer, Deputy Director, Office of Government Ethics;
Jane Lay, OGE;

Also present: Lindy Paull; Chief of Staff, Joint
Committee on Taxation; Mark Prater, Chief Tax Counsel;

and Tom Roesser, Tax Counsel.
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The Chairman. The committee will please be in
order. I think we have accomplished a great deal in the
informal meeting of the Finahce Committee, and I want to
thank my colleagues for their cooperation. .I can say
that I believe there is overwhélming agreement that
something must‘be done to help the taxpayers.

Senétor Moynihan. Absolutely.

The Chairman. Many constructive amendments were
offered £o my mark, and‘Qe have adopted.several of them.
I hereby notify the committee that I incorporated ﬁhose
changes we agreed to in fhe back room as part of the
Chairman's mark. | |

Senator Moynihan. So done.

The Chairman. Other issues will be taken up in this
meeting, and then on fhe floor and in conference, but the
progress thus far bodes'wellAfor the American taxpayers.

I want to emphasize that is what this is ali about,
to help the faxpayers. Théy deserve it. It is their
money and it should be used on their behalf. How can you
put a price on protecting the taxpayer? The Finance
Committee knows what must be done.

With that, I would say let us proceed. Pat, do you
want to make any comments?

Senator Moynihan. I do, Mr. Chairman. Thank you
for the openness with which you and the staff, and Lindy
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; 3
Paull, in particular, have responded to matters.

I would like to note that we have in the measures

Jjust . accepted a provision that the Joint Committee on

Taxation will provide é complexity analysis of tax
proposals in the l4-day period after reported from the
committee. This is something new for the Finance
Committee apd may be looked back upon as an importaht
event..

We héve a number of amendments we would like to
offer, sir. 1I do noﬁ think we have to debate them at
great length, if any-length at all, because we have been
doing so all day. The problem is, the first amendment is

to be offered by the Senator from Nebraska, who is

unaccountably absent.

The Chairman. We are going to have a walk-through,
first.
Senator Moynihan. I have a statement I would like

to place in the record, sir.
The Chairman. Without objection.
[The prepared statement of Senator Moynihan appears

in the appendix.]

The Chairman. Tom, are you going to give the walk-
through?
Mr. Roesser. Yes, Senator. 1In addition to the

original Chairman's mark and the modifications to the
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Chairman's mark, the members discussed providing-the IRS
board 6103 access, but the taxpayer name, address, and
Social Sécurity number would be redacted.

They also discussed requirements of Joint Tax to

prepare a complexity analysis, and this complexity

‘analysis would include the cost of compliance.

The third item would be for a Joint Tax and Treasury
study of penalties and interest. The next item; which
staff are going to look into, relate to the tax matters
partner and notice to others when the tax matter partner
changes.

‘The next item deals with the provision in the mark
providing that there will be liberal offer and compromise
acceptance procedures, and we would include report
language defining that.

Two additional items were actual knowledge for
innocent spouses. Staff-will look into that provision to
try to work something there. Actual notice of transfers

for innocent spouses. Staff will look into that. Also,

.the 9811 possible moratorium.

Mr. Prater. To the extent that revenue permits it,

under the first five years.

The Chairman. Anything further?
Mr. Roesser. That is it.
Senator Moynihan. Is the bill open to amendment,
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sir?

The Chairman. Yes.

Seﬁator Breaux. What does that mean? I'might have
missed what they said. On all of these things you just
outlined, is that something they intend to incorporate,
or what?

Mr. Prater. Senator Breaux, I think the staff's
intention is, to the extent that we have thelrevenue,in
the first five years, we would provide a méfatorium on
the 9811 notice, that enforcement .

Senator}Breauk. -'Well, the concern that I think a
number of members have about that is the wﬁole specter of
the IRS issuing a notice immédiately.foliowing |

regulations without the benefit of public comment, having

~the effect of changing tax policy and putting a lot of

companies, and perhaps individuals,lin a very dncerfain
position.

It is the responsibility of the Congress, and this
committee in particular, to pass those changes in policy,
not juts with a quick notice followed by regulatioﬁs
without public comment.

I think it really flies in the face of how Tieasury,
shéuld oﬁerate in these particular areas and I think it
is really’important for this committee to take a stand on
something as, I think, egregious as that.

MOFFITT REPORTING ASSOCIATES
(301) 390-5150




{ " .
1 ‘The Chairman. I think there is general agreement

2 with that. We will work with the Senator as the matter

3 comes before the floor.

4 Senator Mack. Mr. Chairman?

5 The Chairman. Yes, Senator Mack.

6 Senator Mack. _ Mr. Chairman, on the same point,

7 again} I do think that we should act. Part of this deals

8 with actions.that this committee took last year which, in

9 my opinién, Treasury is taking a different position than
10 the Congress stated.
11 Bﬁt I do understand that there are some discussions
12 going on‘right now about how the committee might approach
13 this. So why do we not see what kinds of things we can
14 work out‘and, depending on our discussion of that, we may
15 or may not want to go forward with an amendment. |
16 Senator D'Amato. Mr. Chairman?
17 The Chairman. Yes, Senator D'Amato.
18 Senator D'Amato. Mr. Chairman, let me, first, say
19 that I tﬁink you, the staff, the Majority, Minority, and
20 the Ranking Member have done an outstanding job,
21 I think, particularly as it relates to the innocent
22 spouse and the protections that this will afford.
23 There was one other thing that, Mark, you did not
24 mentioﬁ, but I think is implicit, and that is the notice
25 that will go out, where they are divorced, to both so
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7
that they will both be covered because oftentimes, one
spouse is unaware.

So let me just commend you on it. I think it is just

a great step forward. I know some of my colleagues are
concerned, and staff is working, that those who have
benefitted‘Where there has been actual knowledge or
fraud, that a party was éware of, they certainly weré not
looking to enrich them, and staff is working on that.

But let me,'if I might say, I am going to offer an
amendment and the Chair will raise the question of
germaneness, and I understand that. That is with respect
to the Women's Health and Cancer Rights Act. Now, the
fact is, I have had_that and have introduced that now for
a year and a half. The fact is, there is no doubt that
there are some people who just do not want this to come
to a vote.

Now, it has to come through this committee. It has
to be on a fevenue measure) a tax measure, or it will
never seé'the light of day when it comes to the floor.

So, while there may be séme who say, well, Senator,
this is nét the vehicle, I have been around here long
enough tolknow that the intent of the institution, or at
least in some, is that there will never be a vehicle

because they do not want to deal with this.

The question is, simply, are we going to say that
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8
reconstructive breast surgery is not cosmetic ‘and a woman
should have a right to that? There are policies today
that do not provide that, and States cannot get at it,
and we cannot get at it, because ERISA preempts that.
That is what it comes down to. I am not going to talk
longer to it. There is almost no financial iﬁplicatioﬁ.
The Joint Tax Committee has costed it out. It is $102
million over 5 years. | |

Now, we are going to have thousands of women here,

breast cancer advocates, tomorrow and lots of people are

going to go over there and they are going to tell them
how they are working for them, how they are fighting for
them, but yet we will use every parliamentary device to
keep theﬁ from getting two basic things: 1) length of
stay should be determined by the doctor and patient, not
by some insurance carrier; and 2) reconstructive surgery.
I am nét going to say more than that, but I am submitting

my amendment here today and I will ask for a vote.

Senator Murkowski. Mr. Chairman?
- The Chairman. Yes.
Senator Murkowski. Yes. I join with the Senator

frdm New York on this. I think that we loqk at
reconstruction relative to prostate types, skin cancer.
These are significant, but the justification for
reconstruction for breast cancer speaks for itself. You
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said it is, what, $102 million over 5 years? I think
this is ﬁhe time to do it and face up to the realization
that ﬁhis is a legitimate medical cost that should be
included.

The Chairman. I would ask the distinguished Senator
from New York to withdraw this amendment. I know it is a
matter in which he is very deeply interested,.but it is
not éermane to the legislation before us and it could
very well be a killer amendment. I think we all'
recognize_that reform of the IRS structure is of critical
importance.

We have a bill that I think are very nearly in
agreement that we ought to report it out. Tﬁere will be
other opportunities for the distinguished Senator to
raise this and I_Qould respectfully ask that it be
withdrawn.

- Senator D'Amato. Well, with all due deference to my
friend, the Chairman--and he is my friend--I woﬁld point
out that‘we had‘an education bill that came here. I
think that would have been appropriate, maybe even more
appropriate than with respect to this particular vehicle.

It w%s opposed, again, for the.same reason by this
committee here. It was not included in the unanimous
consent on the floor of the Senate. We are going to have
the same fate here. We are going to have other
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legislation and we are going to continue to get that
request to withhold.

So I will, respectfully} have to decline and say that

we are going to continue to vote on this here and on the

.floor, and we are going to vote. If people want to say

no, it is not germane, fine, that is the way their vote
will be recorded. |

The éhairman. I would ask the distinguished Senator
to set it aside temporarily, fhis amendment. We will |
come back to it.

Senator b'Amato. Well, I would ask that it be
consideréd, Mr. Chairman, bécause I think people should
have a right to vbte'and let us find out what is
happening.

The Chairman. I am not trying to prevent it from

-being voted upon, I am asking that we just delay that

vote. _
SenatorAD'Amato. Well,'how long would that be, Mr.
Chairman?
The Chairman. Ten minutes, 15.
Senator D'Amato. Fine. I will delay it.
The Chairman. I will now turn to Senator Crassley.
Senator Grassley. Mr. Chairman, I would offer my

amendment that would institute what is in the Kerrey-
Grassley legislation and the product of the Restructuring
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Commissibn, an amendment that Senator Kerrey agrees with.
me on. That is, to put a representative who is a
Treasury employee on the oversight board. I could go

into a lot of reasons for doing it, but I believe we have

the vote so I would just as soon vote on it.

" [Laughter].
Senator Grassley. Why waste a lot of time?
Senator Kerrey. Mr. Chairman, I concur with the

logic and the conclusion of the Senator from Iowa.
[Laughter]. ®
The Chairman. Just let me make two or three
comments, because I think it is important.
Senator Grassley. Then can I make some comments for

my amendment?

" The Chairman.‘ Yes.
Senator Gramm. I thought you gave it up.
Senator Grassley. I was hoping we would not have

any debate at all.

Senator Mack. Well, we could not have a vote and
just leave it as it is.

Senatbr Gramm. Let us have the debate. You have
got the votes, we get the debate.

Senator Grassley. This is what I would like to
share with you. As you know, Senator Kerrey and I were

the two U.S. Senators that served on this commission and
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there was a member of the Treasury employees'
organization on the board as well.

I think they contributed tremendously to the work
product and we have a successful product that obviously
passe the House by an overwhelming margin and I think we
will have a bill that will pass the Senate by an
overwhelminé margin. I think that they have established
in this commission's work a credibility that I think we
should take advantage of as we go through restructuring.

This procedure in the commission taught.me that the
employees' repreéentative and the members of the union
want real change at the IRS, they care about where they
work, they want the IRS to run smoothly and customers to
be happy with the servicé that they received. Ilthink
that that expérience tells me that this will be a véry
worthwhile contribution to the efforts of the oversight
board. |

The Chairman. Well, let me start out by saying that
I think it is important thét the union leadership of the
IRS employees be brought into discussions, and we
specifically provide in the Chairman's mark that there
will be consultation with the union leadership on matters
involving the membership. So there is no disagreement as
to bringing them in as part of the discussion.

But the problem is that the purpose of the board is
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essentially represent the best interests of the American

taxpayer. We are not including representatives from

agricultﬁre, smali business, or other groups, but rather

we are tfying to maintain this as a board that, as I say, : ‘
represenfs the interests of the American workers.

So IlhaVe to say that we are concerned about the
conflict of interest because the union representative,
who will represent a limited group of individuals--in
this case the union employees-4cannot represent.the
interests of the union and at the same time make .
decisions in the best ihtéresfs of all the taxpayers.

I would point out that the criminal conflict of
interest laws embédy the concépt that a government
employee, even one who serves for a limited.period'of
time, cannot.have two masters. This ié not just my
belief.

I would point out that the Office of Government
Ethics, which is an agency of the executive branch, said
in a letter dated March 23, 1998 that, "It would appear
to us that as long as the board retains the authority
that the House bill would grant to it, an officer of a
union which represents Treasury employees will be barred
from acting on a substantial number of matters coming
before tﬁe board." |

Last week, the Office of Government Ethics sent us a
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second letter in which it sets forth its suggestions on
the ethigs issue. Let me read what the second letter
says.

"We recommend that the bill not include an individual
who is a representative of an organiZation which
represents a substantial number of IRS employees. We
believe that the basic cfiminal financial conflict of
interest statute will be applicable to this individual
and will substantially limit the individual's ability to
carry ouf any meaningful service on the board.

More importantly, to the individual, such service
will expose him or her to cpnstant écrutiny for even the
smallest official act. In addition, Qe believe that suéh

a member will also be substantially inhibited from

‘carrying out his or her duties on behalf of the union by

other conflict of interest rules."
So I would just make the point, and I will not take

more time, that it is not in the interests of the board

or the individual that would be appointed to be a member

of this board under these circumstances.
Senator Gramm. Mr. Chairman, I would like to be

heard on this.

The Chairman. I would ask you to be as brief as
possible.
Senafor Gramm. I will be.
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The Chairman. Senator Gramm.
Senator Gramm. Mr. Chairman, the purpose of this
board, even though the board has extensive powers, is to

represent the interests of the taxpayer. I think if you

explain that to working Americans and then you explain to

them that we were going to have the representatives of

theATreasury employee labor union on the board and that

b

we cbuld'potentially in another amendment have the

Secretary of the Treasury on the board, they would find
it laughéble that the union and that the Secretary of the
Treasuryiafe representing the taxpayer on this board.
Also, there is a little bit of a problem here. The
union claims to represent the 170,000 employees, but they
only have 60,000 members. So they do not even represent
half of the people who work at the Treasury Departmeﬂt.
So I think this is a bad idea. I think it perverts
the whole purpose of the board. I think, basically, we
are turning the board into a sham with these amendments.
Senator Kerrey. Mr. Chairman, I must, just for the

record, take 30 seconds to say that the board's purpose

‘is to provide management oversight and support for the

Commissioner. One of the most important things that this
Commissioner has indicated that he is going to do is use
the new authority that is law to restructure this agency

with significant personnel changes.
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We took on board, our Restructuring Commission,
advice from both public and private sector agencies that
had gone through massive restructuring that said, put a
union representative on the board if you are going to do
this sort of thing in order to be able to get support, in
order to be able to get it done. |

So the bull's eye here is to support the management
restructure that Mr. Rossotti will have, the authority
that he will have,'and the restructuring effort that he
intends to do, that hé has told this committee that he is
going to do. |

The Chairman. I would like to expedite because I

know there are a number of matters.

Senator Conrad. Mr. Chairman?
The Chairman. Yes, Senator Conrad.
Senator Conrad. - Just on this point. As a former

revenue commissioner, I would just say, if our interest
is in being effective at changing the Internal Re&enﬁe
Service, the employees have to be part of that. I mean,
frankly, the employées can undermine what we seek to do
if they are not participants in this effortf So I think
it would be a mistake to leave a representative'of the
employees out.

Second, on the question-of the Commissioner or the

Secretary of Treasury, I cannot fathom how we would leave
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out the Secretary of Treasury. I mean, there is no

corporation in America that has a board of directors that
represents the interests of the shareholders that doés
not have‘the CEO of the company s part of the board,
because £hey want to have a way of being effective.

So i would hoée that we would not limit ourselves in
terms of the membership of this boafd. We ought to
include the employees and we ought to include the head of
the départment that oversees the agency.

Senator Baucus. Mr. Chairman?

The Chairman. Senator Mack was next, but I would
like to try to limit.

Senator Mack. Well, apparently this discussion is
going beyond just the issue of union representation.
Senator Conrad juét raised the iséue of the-Secretary of
the Treasury. 'Maybe Qe have a fundamental disagreement
as to what this board or commission is all about.

I thqught that we were putting something together
that repfesented the taxpayers' concerns and interests,
but what it sounds like is developing here is that, no,
no, this is a ménagement oversight.commission.

I am‘not sure that that is what I am supporting. I
want a béard, frankly, that is representing the
taxpayers' interests. I do not see how putting both
management and labor on that board is in the best
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'interests of the taxpayer.

Clearly, the Secretary of the Treasury still has

direct-line authority over the IRS. He does not need to

be onvthis board in order to have that direct line of
authoriﬁy. Clearly, the board or the commiésion is.going
to invité input from both labor and mahagement.

Agaiﬂ, I would make the case that, if we put both of
those entities on this board, we have just established

the status gquo again. The impression that the people in

the country are going to get is, there they go again. It

- was a great idea, but by the time it worked its way

through the process we have now put the Secretary of the
Tfeasuryjon thé commission, and labor. |

Rémeﬁber now, these six individuals--I think that is
the number--are part-time. Who do you think is going to
dominateiwhat this board does? I would at this point

say, you put those other two individuals on it, the

{

Secretary of the Treasury and labor, they will dominate

what this board does and I think that is a tragedy.

Senaﬁor Baucus. Mr. Chairman? Mr. Chairman?

The Chairman. Thirty seconds.

Senator Baucus. I will try.

Senator Baucus. Mr. Chairman, this is an important

matter. I very much appreciate how much you want to

expedite discussion here, but in fairness and in all
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honesty, to the American public this is a very important
matter and I think it is something we should discuss and
debate a‘little bit.

I say that because, first of all, the powers that
this board will have are enormous. i do.ﬁot think the
American people, and I do not think members of the
Congress, fully understand the powefs thatlthis board is‘
going té:have, including éupervision--not direct
superviéion, but management--of pérsonnel, and many other
powers.

I will not read them all because I want to, in
respect to the Chairman, not take too much time here.

But I woﬁld ask the Senators to léok at each‘of ﬁhe
individuél powers tﬁat this board is going to have.'

I do'believe, second, that it is better and the board
is more iikely to help taxpayers and represent taxpayers
the more it understands wvarious issues including points
of view that émployees have, some of their real COncerné,
some of the problems employees have. ‘Most IRS employees,
I think, are doing a good job and want to do a good job.

| The reason we have this bill, in part,. is because
there are a few rogue agents, tﬂere are a few bad actors
in the IRS that cause a lot of problems, and there have
been some management problems as well. But most want to

do a good job.
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If you have a board with tremendous powers, that
board is going to do a better job representing taxpayers
doing a better job, the more it understands employees'
concerns‘and problems.

Third, the employee is, first, going to be appointed
by the President and subject to the confirmation of the
Senate, which will give Senatorsvample opporfunity to
sensitize this person and aiso'give Senators a good
opportunity to decide whether this is a good appointment
or a bad appointment.

Aiso, the étatute does not say it has to be a union
representative. it does not say that. The statute does
not say that it has to be a union representétive. It
says the‘person has to represent employees or an
organization of the employees. There is a way to skin
this cat to get a good employee who repfesents employees
and be a good person on the board.

Do not forget also, these board members, some of
them, are not going to know a lot about how'the IRS
operates; They are just not going to.know because they
are business people doing different things. They are
just not going to know.

The same thing applies to the Treasury
representative. I think it is important for the board to
note Tréésury's legitimate concerns. Our goal here is
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not to be adversarial. It is not a board to be
adversarial with the IRS through the Treasury or the
board to be adversarial with employees.

| The goal here is to get some accommodations and
cooperation, aﬁd I believe that you have.to assume that
the Secretary on the board ié going to be cooperative
rather than assuming he is going to be uncooperative.
You also have to assume that the employee representative
wants to be cooperative rather than uncooperative.

Now, I dnderstand there are potential cohflicts
problems. There are amendments floating around here'that
deal with the conflicts issue. I believe the proper
resulf is to operate.on good faith here, have thh‘the
Treaéury Secretary and employee on the board. We also
passed the conflicts amendment here to resolve potential
conflicts of interest.

The Chairman. The committee has called fbr the
vote. The clerk will call the roll. on Amendment Number
1. |

Senator Chafee. ~ Now, what will that do, that would
put a unionvmember on the board?

The Chairman. Yes. Put the union member on the

“board of oversight.

Senator Lott. Mr. Chairman, just a parliamentary
inquiry."
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[AETER 6:00 P.M,]

The Chairman. Yes.

Senator Lott. Did you address the conflict of
interest issue? |

. The Chairman. Yes, we have addressed that.

Senator iott. That has been resolved or it has jusﬁ
been pointed out?

The Chairman. It has just been pointed out.

The Clerk will call tﬁe roll.

The Clerk. Mr. Chafee?

Senator Chafee. No.
The Clerk. Mr. GrassleY?-
Senator Grassley. Aye.

The Clerk. Mr. Hatch?

The Chairman. No, by proxy.
The Clerk. .Mr. D'Amato?
Senator D'Amato. Aye.

The Clerk. Mr. Murkowski?
Senator Murkowski. No.

The Clerk. Mr. Nickles?

Senator Nickles. No.
The Clerk. Mr. Gramm, of Texas?
Senator Gramm. No.

The Clerk. Mr. Lott?
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Senator Lott. No.

The Clerk. Mr. Jeffords?

Senator Jeffords. Aye.

The Clerk. Mr. Mack?

Senator Mack. No.

The Clerk. Mr. Moynihan?

Senator Moynihan.  Aye.

The Clerk. Mr. Baucus?

Senator Baucus. Aye.
Rockefeller?

'The Clerk. Mr.
Senator Moynihan.
The Clerk. Mr.
Senator Breaux.
The Clerk.  Mr.
Senaﬁor Conrad.
The Clerk. Mr.
Senator Graham.

The Clerk. Ms.

Aye, by proxy.
Breaux?
Aye.
Conrad?
Aye.
Graham, of Florida?
Aye. |

Moseley-Braun?

Senator Moseley-Braun. Aye.
The Clerk. Mr. Bryan?
Senator Bryan. Aye.

The Clerk. Mr. Kerrey?-
Senator Kerrey. Aye.

The Clerk. Mr. Chairman?
The Chairman. No.
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The Clerk. The votes are 12 yeas, 8 nays.

The Chairman. The amendment is agreed to.

Senator Moynihan. - Mr. Chairman, I would like to
offer a éompanion amendment .

The Chaifman. - Before we go there I woﬁld.like to go
back to the pending business.

Senator D'Amato. Mr. Chairman, I would yield to‘
Senator Moyﬁihan. I think he is going to bring up the

question;bf'the Treasury Secretary.

Senator Mdynihan. That is right.

'Sena£or D’Amaté. ~ Why do we not dispose of that and
then we will get to ours. iI thank the Chairman.

Séna#or»Moynihan. I thank my friend from New York.

The'proposal is.that_the Secretary of Treasury would
be-includéd on the Internal'Révenue Service oversight
board for the very same reason we have just voted to have
an employee representative. | \

Thesebsix individuals need to know what the Treasury
can do, what it capnot do, andvthe Treasury Secretary
needs to participate in the decisions in order to carry
them out. That is the CEO's job and I think you ought to

have it, and I ask for a vote, sir.

Senator Nickles. Mr. Chairman?
The Chairman. Senator Nickles.
Senator Nickles. Mr. Chairman, Senator Baucus said

; MOFFITT REPORTING ASSOCIATES
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we can assume that he'would be working to implement these
changes and so on. I just remember the current incumbent
Secretary of Treasury was totally opposed to thié bill,
totally opposed to the House bill. He may be in
agreement with this because he saw the train moving down
the station, but frankly'I do not think he wants this
board to be telling.him what to do, or even be giving
them the input.

So I may see where the votes are coming, but I do not
think it is a good deal. I think it is a vote for the
status quo and, frankly? the opportunity for him to
dominate the agenda instead of really‘haviﬁg a téxpayers’
advocate input to make sure that we have real reform, I
am afraid we will be hindered by his participation.

He would certéinly, as Secretary, have a chance to
have review, have a chance to have budget impact; and has
a lot of input, so we are not curtailing his power by not
including him on this board. So I would urge my
colleagues to vote no on the amendment.

- Senator Baucus. Mr. Chairman, very briefly. It
will be 30 seconds.

The Chairman. All right. Thirty seconds.

Senator Baucus. Anybody who knows our Secretary
knows there is no finer public servant than Secretary
Rubin. We all know he will work and stay up and burn the
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midnight oil to cooperate and find a good way to make

sure that American taxpayers are treated fairly. .To say
that the current Secretary is going to cause a problem
just is not the case.

Senator Nickles. Was he in favor of this
legislation originally?

Senator Moynihan. May I point out that the vote in
the House was 426 to 4 and the Secretary is on the board?
Let us vote.

The Chairman. The question has been callea for.

The Qote aye is to includé the Secretary of the Treasury
on the oVersight board; those opposed will &ote nay.

The Clerk will call the roll.

The Clerk. Mr. Chafee?
Senator Chafee. Aye.

The Clerk. Mr. Gréssley?
Senator Grassley. No.
The Clerk. Mr. Hatch?

The Chairman. No, by proxy.

The Clerk. Mr. D'Amato?

Senator D'Amato. Aye.
The Clerk. Mr. Murkowski?
Senator Murkowski. No.
" Senator Nickles. No.
The Clerk. Mr. Gramm, of Texas?
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Senator Gramm. No.
The Clerk. Mr. Lott?
Senator Lott. No.

The Clerk. Mr.'Jeffords?

Senator Jeffords. Aye.

The Clerk. Mr. Mack?

Senator Mack.  No.

The Clerk. Mr. Moynihan? '
Senator Moynihan. Aye.

The Clerk. Mr. Baucus?

Senator Baucus. A Aye.

The Clerk. Mr. Rockefeller?
Senator Moynihan. .Aye, by proxy.'
The Clerk. Mr. Breaux?

Senator Bréaux.‘ Aye.

The Clerk. Mr. Conrad?

Senator Conrad. Aye.

The Clerk. Mr. Graham, of Florida?
Senator Graham. Aye.

The Clerk. Ms. Moseley-Braun?
Senator Moseley-Braun. Aye.

The Clerk. Mr. Bryah?

Senator Bryan. Aye.

The Clerk. Mr. Kerrey?

Senator Kerrey. Aye.
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The Clerk. Mr. Chairman?

The" Chairman. No.

The Clerk. The votes are 12 yeas, 8 nays.
The Chairman. The amendment is carried.

We will now return to the pending business, thch was
Senator D'Amato's amendment. The Chair ﬁust rule that
ﬁis amendment is nongerﬁane, under Committee Rule 2-A.
The very title of the amendment, Women's Health and
Cancer Rights Act of 1997, revéals that the Senator has
offered a health care émendment and not a tax amendment.

The fundamental purpdse §f the amendment is related

to health care and not to the Chairman's mark. And,

while it is true that part of the amendment amends the

Tax Code, it is clear that the major portion of this
amendment does not.

Under Senate precedent, if any part of an amendment
is nongermane the entire amendment must be held
nongermane. Consequently, the Chair holds the amendment
nongermane and out of order under Committee Rule 2-A.

Senator D'Amato. Mr. Chairman, I would respectfuily
move to overturn the ruling of the Chair and ask for the
yeas and nays.

The Chairman. Yeas and nays have been asked for. A
yea vote would be to overturn the ruling of the Chair
that it is nongermane.
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Senator D'Amato. And T will spare the members any

speechifying if we can get to the vote.

The Chairman. The Clerk will call the roll.
The Clerk. Mr. Chafee?

Senator Chafee. No.

The Clerk. Mr. Grassley?

Senator Grassley. No.

The Clerk. Mr. Hatch?

‘The Chairman. No, by proxy..
Senator D'Amato. I do not think that would be a no
. by proxy, Mr. Chairman. I understand proxies cannot

vote. Mr.‘Hatch, if he was here, would vote aye. Soqif

proxies count, let us vote him.

The Clerk. Mr. D'Amato?

Senator D'Amato. Are we going to get a proxy?

The Chairman. No, no.

Senator D'Amato. Okay .

The élerk. Mr. Murkowski?

Senator D'Amato. Wait; wait. I want to vote aye.
The Clerk. Mr. Murkowski? =

Senator Murkowski. Aye.

The Clerk. Mr. Nickles?

Senator Nickles. No.
The Clerk. Mr. Gramm, of Texas?
Senator Gramm. No.
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The Clerk. Mr. Lott?

Senator Lott. No.
The Clerk. Mr. Jeffords?
Senator Jeffords. No.

The Clerk. Mr. Mack?
Senator Mack. No.

The Clerk. Mr. Moynihan?
Senator Moynihan.: Aye.
The Clerk. Mr. Baucus?

Senator Baucus. No.

The Clerk. Mr. Rockefeller?

Senator Moynihan. No, by proxy.
The Clerk. Mr. Breaux?

Senator Breaux. ‘Aye.

The Clerk. Mr. Conrad?

Senator Conrad. No.

The Clerk. Mr. Graham, of Florida?
Senator Graham. No.

The Clerk. Ms. Moseley-Braun?
Senator Moseley-Brauh. 'Aye.

The Clerk. Mr. Bryan?

Senator Bryan. Aye.

The Clerk. Mr. Kerrey?
Senator Kerrey. Aye.

The Clerk. Mr. Chairman?
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The Chairman. No.
The Clerk. The votes are 8 yeas, 10 nays.
The Chairman. The motion to overturn the ruling of

)

nongermaneness does not carry.

Senator Baucus. Mr. Chairman?

The Chairman. The legislation is open to further
amendment.
Senator Baucus. Mr. Chairman, I do not have an

amendment at this point, but I would urge the Chairman to
find some vehicle so that we can pass the D’Amato
amendment. It is a very important amendment. I voted no

because I felt it was not appropriate at this time, but I

~do believe we should find an appropriate time_So we can

address this amendment.

Senator DfAméto. I thank the gentleman.

Senator Moynihan. Mr. Chairman, I believe the
Senator from Nebraska has an amendment.

The Chairman. Senator Kerrey? |

Senator Kerrey. Mr. Chairman, first of all, prior
to offering this amendment let me both praise you and
Senator Moynihan for this mark-up, for the legislation,
for the attention you have brought to. this, and
especially the staff work for developing the bill. It is
a good bill. We are going to debate ét the margin on the

board and things like that, but the underlying bill is a
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solid bill.

The problem with it, as I see it, is that it coéts
too:much money and we do not have offsetsvin the second
five years. I would just point out to colleagues that if
you look at fhe revenue table you will see that we are
about $9}5 billion short in the second 5 years. There

are a lot of good things in here that we would all like

to doy all would like to be able to support and all like

to see in the bill..

But} in the interest of taxpayers who would have a

- deadline on the 15th of April to have their taxes in, 120

million taxpayers who would get substantial new powérs

\ o
under the House bill, as modified, I would say, by all of
the amendments that the Chairmén, Ranking Member, and
this comﬁittee has agreed to that have no additional cost

expenditpres, and there are a lot of them with no revenue

‘effect or negligible revenue effect, would be a

substantial improvement for the American-taxpayer. They
would get new powers. The taxpayer advocate is
independént. The basis of the audits all have to be
reportedL

If IRS sends out a collection notice--and they send
out 145,000 every single day—-where negligence can be
proveh, they are liable up to $100,000 in-civil
penaltieé, as well as the taxpayer, under this law, are
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given thg powervto recover legal and other expenses if it
can be pFoven that the IRS is wrong. So there.is a lot
of new power in this bill.

I regret, Mr. Chairman, having to offer an amendment
that is basically the House amendnment. I point this out
to coileagues. I hope you will look at what we are
doing, what this bill requires us to do. We baSicélly
are having to raisé a few additional tax revenues.to come
up with énother $7 billion in the first‘S years, thén we
have no answer to the queétion, where do we get another
$9.5 billion for the second 5 years?

So what I would substitute would be the House
language, which 'is H.R. 2676, and would obsérve.tﬁat all
the fine amendments that the Chairman, the'Ranking
Member, and this committee have come up with that we
could add that have no revenue impact could be offered
later as an amendment to improve the bill even further,
to offer the language of H.R. 2676 as passed by the House
oh the 5th of November of last year for the Finance
Committee mark.

Now, however, unlike. the House bill, I would propose
that we fully pay for the substitute over 10, not just 5
years, by merely repealing the Schmidt-Baking provision
with respect to vacation pay effective for tax years
eﬁding after the date of enactment, and allowing
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taxpayers to use foreign tax credits to reduce income for
one year back and carry it forward seven years, effective
for years beginning after December 31, 2000.

Mr. Chairman and members of this committee, if you
take those two offsets you fully pay for the bill end it
still allows us, if this amendment pesses, to come back
in and offer all the amendments with negligible no
revenue impacte, including, in my judgment, the iﬁnocent
spouse p%ovision that Senator D'Amato and others have
championed. I believe.we can fund that as well.

But the importaﬁce of considering this amendment can
be seen as you look at the offsets that we are going to
have to come up with just to éay for the new things in
ehe first five years with a need to go to the floor.

We have talked about this before where, in some
unspecified way, we are goiné to try to find eithef a
budget offset by cutting expenditures by $9 billion or a
tax offset, or perhaps even the door is still open to
waiving the Budget Act, which I suspect is going to be.
difficult to do.

So these two offsets all by themselves would fully
pay for the bill and actually leave, Mr. Chairman and
members of the committee, a $738 million surplus over the
years 1998 to 2002, and a surplus of $33 million over the
years 20Q3. Thus, this $770 million coula be used to pay
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fof additional taxpayer provisions that the Chairman and
many members have talked about herep

In the interest of getting this bill done, we have
got to have a bill that we can conference quickly with
the House. This amendment will be fully paid for, we can
conferenée quickly, and_get it on for the President's
signaturé on behalflof 120 million taxpayers who have a
deadline coming up of April 15, and give thém the new

powers that this bill wquld provide them.

Senator Moynihan. Bravo.

Sehator Nickles. Mr. Chairman?

The Chairman. Senator Nickles;

Senator Nickles. I jﬁst‘want to see if I understand

Senator Kefrey's amendment. So basically, you strike out

everything that we did in the Senate.

Senator Kerrey. No.
Senator Nickles. You sﬁfike out the innocent spouse
provisioﬂ?
. Senator Kerrey. No, sir, I do not. Here is what_I.

am suggesting,'that we start with H.R. 2676 as our mark,
we use only Schmidt-Baking and this provision allowing
taxpayers to use the foreign credit, and use those two
provisioné only as our pay-for, knocking out all the
other pay-fors that we have.got in this bill thus far

that, again, to be clear, put us $9 billion short in the
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second 5 years.

This fully funds the bill and leaves a surplﬁs_of
$770 million over the entire----

Senator Nickles. The House did not havé the
innocent spouse. If you just substitute the House bill
you do not have innocent spouses, you also do not have
the---;

Senator Kerrey. The House bill does not have
innocent spouse in there. What I am suggesting, Senator,
is if you use the two offsets that I have éuggested you
will end up with $770 miilion. I believe that can fﬁnd
innocent spouse, properly drawn. I mean, we coula get
the innocent spouse provision in this bill, as well as
most of the-amendments that‘we have discussed previously,
or at leést significant numbers of amendments, haye no
revenue impact, or negligible revenue impact.

Senator Nickles. I understand that.

Senator Kerrey. All those could be incérporated
into this bill.

Senator Nickles. But we élready ﬁsed, for offsets,
Schmidt-Banking and we already used the foreign téx
credit. Those are already used in the bill. |

Senator Kerrey. Senator, what you have to do is
start with the House bill which is, by the way, a strong

bill, substantially improved by the Chairman and this
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committee. But start with that as a mark and say that,
as a condition of the mark, we are going to fully pay for
the bill in order to be able to get this thing
conferenced quickl? with the House, and on this week to
signature for the President, in time for the April 15
deadline that American taxpayers have. Those two
provisions by themselves on the House bill enablé you to
fund an additional $770 million with additional taxpayer
protection if you choose to do so.

Senator Nickles. We have both bf those provisions
in this billﬂ' |

Senator Kerrey. Senator, we have a bill that is
$9.5 billion short in the second 5 years.

Senator Nickles. | But we have both pay-fors that you
mentioned already in this bill.

Senator Kerrey. But we do not‘have them paid for
over a 1l0-year period of time. We have got them paid for
in the firSt five years, not the second five years.

Senator Nickles. I just want to make sufe I

- understand because both the pay-fors that you suggested

are in‘fhe Chairman's mark.

The Chairman. That is correct.

Sénétor Nickles. So, basically, ydu are saying, gut
everything that we have done in the Chairman's mark and

replace it with the House bill. So you would not have
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innocent spousés, you would not have----

Senapor Kerrey. I am not saying that, no. Step one
is, this amendment passes and becomes the mark. The
condition is, fully paid for for 10 years. We can add

back in all of the amendments that have no revenue or

negligible.
Senator Moynihan. In a manager's amendment?
Senator Kerrey. Yes, sir. And you have got $770

million, which I believe can fund innocent spouses

because we have raised----

Senator Nickles. ‘No. Innocent spouses cost $3.8
billion.
Senator Kerrey. We have had many discussions about

the iﬁnoCent spouse provision prior to coming out
publicly.in thé mark, and Qe understana and we  have
significant concerné abdut that language.

The Chairman_indicated that we are going to look to
try to make certain that that 1anguage does not open up a
significant loophole. We could even add that. We could
find an offset for that as well. We could probably reach
agreement on an additional $3 billion.

The most important thing, Senator; is this mark would
allow us, using the House as a base, or if you do not
want to use the House as a base then we ought to say with
this mark, we are not going to report a bill out of here
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that is hot fully paid for where we have not decidéd how
we are gQing to pay for the thing, because under that
cdndition we are not likely to be able to get anything
passed or conferenced'without.

The Chairman. Senator Gramm has been seeking

recognition.
Senator Gramm. Mf. Chairman, first of all, I

believe we ought to pay for the bill. I am willing to
vote to pay for.the bill. I am about as cold on this

innocent : spouse proposal as I can be. But what Senator

‘Kerrey is asking us to do. is to throw out a month's work

and start over here this afternoon at 6:11, and I
personally do not think that is wise. So I think if we
do this, that all the work we have done----

Sena#or Kerrey. You would, Senator, if you were
offering the amendment.

[Laughter].

Senator Gramm. "All the work we have done for the
last monﬁh would just be thrown out and we would start
ovér tonight.va just think that is a mistake. I am for
paying fér the amendment. If somebody wants to offer to
cut in an entitlement or something to pay for it, I will
guarantee in advance to vote for it. But I do not think
we ought to throw out our bill here at 6:11 tonight énd

start all over.
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Senator Nickles. Mr. Chairman?
The Chairman. I would like to proceed, if we could.
I will give you 30 seconds, if that will help.
| Senator Nickles. Mr. Chairman, just a couple of
comments; If we adopted the House bill, one, we have
wasted a month; we would have no interest and penalty
relief, which is very significant in this bill; we have
no innocent spouse brotectioNs that we had hearings on in
this committee that I think were evidence that Qe need
éome relief there; we have no due process for taxpayers.

And, I might mention, the House bill was not paid for

‘either, my understanding was, over a 10-year period of

time.

So I would just urge.my colleagues, the Senate should
be a player in this. I do not think we should just
recede to the House. If there are some problems with
innocent spouse or if somebody has some concerns with it,
let us work on it. But I think we should stay with the
mark thatlthe Chairman and other members of this
committee worked so hard to put together.

The Chairman. Well, I would just like to point out
that the Senate bill goes much further in reform in favor
of the taxpayer than the House bill. The House bill was
a good beginning, but, frankly, that is all it is. 1In

the Senate bill, we have far more oversight on the part
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1 of the IRS, we have more accountability for employees,

2 and we have a new arsenal of taxpayer protections.

3 The House bill overlooks the fact that there are

4 statutory impediments to Commissioner Rossotti's efforts i
5 to turn the agency into a streamlined taxpayer~friendly

6 organization. We have included any number of provisions .
7 at the_tequest of the new Commissioner, and they.are

8 important ones if we are going to change the culture of

9 this organisation.

10 Let me point out that the HouSe bill does not allow--
11 and I emphasize does not ailow-Fthe oversight board to

12 oversee. Board members are not allowed to read anything
13 that contains taXpayer-infOrmation, which Qe.feel is |
14 essential if it is going to have the kind of ovefsight
15 that we think is essential.

16 Other major reforms included in the Chairman's mark
17 but not in the Kerrey[ is that there is; as has been

18 pointed out, meaningful relief for innocent spouses,

19 provisions that abate penalties and interest after one

20 year so that the IRS does not profit from its own delay,
21 one of the most important, I think, reforms in it.

22 We also provide for due process of iaw to taxpayers
23 by granting them a right to a hearing before the IRS can
24 pursue a;lien, levy.or seizure. It seems to me that is

25 only fair.
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Time is running out. I could make additional
arguments, but I think it is important that we go ahead
and support the Chairman's mark, which goes much further
in protecting the interests of taxpayers than the House
bill. |

Senator Moseley-Braun is next.

Senator. Moseley-Braun. Thank you. Mr. Chairman, I
have a question. Schmidt-Baking, I understand, is kind
of like the gift that keeps on giving----

{Laughter].

Senator Moseley-Braun. [Continuing]. In that it is
alfeady beihg used to fund this bill, the Chairman's mark
or Senate bill, on the House side, the Héuse Africa Trade
bill ié funded with it, apparently the Coverdale
Education Tax Credit initiative is being funded with it.

My question, and this is really to staff more than
anybody else, in the first five years of this bill the

repeal will produce $3.193 billion for the first 5 years.

"Then in the last 5 years, that is to say the second 5

years out, it is onlyl$860 million, a fourth of what it
produces in the first 5 years.

Could somebody explain to me why that precipitous
drop-off in the revenue estimates associated with the
repeal of this?

The Chairman. Lindy, would you like to answer?
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Ms. Paull. Sure. Basically, there is é timing
difference involved here. It really has to do with,
basically the vacation péy and the severance pay will be
deductible, it is just a question in which year it is
going to‘be deductible. So that is‘why, whenever you see
a timing difference in deductioné moving from one year to
another, you see this kind of unusual pattern where the
fevenue.is raised up front and it trickles off in the
last years. |

Senator Conrad. Is it not that you get a change in
behavior? I mean, the fundamental reason you get a big
drop-off is you get a change in behavior if you make‘the
change that is advocated.

Senator Moseley-Braun. Such an extfaordinary drop.
It is almost as though.it'just kind of falls off a cliff.

Sehaéor Conrad. That has got to be the reason.

Ms. Paull. It is not completely changed; It is a
difference in timing as to when you take the deductibn;

Senator Moseley-Braun. Thank you very much.

Thank you, Mr. Chairman. |

The Chairman. Senator Graham is next.

Senator Graham. Thank you, Mr. Chairman. I believe
that Senator Kerrey's proposal raises two issues. First,
the desirability of having an IRS reform biil passed
concurrent with the April 15 tax filing date;
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I think that is a very desirable objective, but I~

"believe it is an objective which is now beyond our grasp.

If we had taken this action 60 days ago we might have

_been able to have accomplished it, but to do it on the

31st of March with Congress scheduled to recéSs on the
3rd of April for two weeks, it is not an attainable
objective, as desirable as it wbuld have'beén had we
startea earlier. |

The second issue is one I strongly agree with, and
that is fhat we should nqt set a precedent of passing a
major IRS reform bill thét is hot fully fuﬁded-for tﬁe 10
years that the Senate rules require us to provide
funding. I believe it is to that issue that we should
direct our attention.

Therefore, I personally hbée that Senator Mdynihan.
will offer the amendment that he has filed, Aﬁendment
Number 9, which would do precisely what this committee
voted less than 12 months ago to dé, which was to
increase the current tobacco tax by an additional 5
percent and accelerate the lS-cgnt tax increase which was
enacted in 1997.

I understand that that action will increase'the
amount of funding by $12.8 billion over the 1l0-year
period and, thus, would fully fund this legislation

within the 10-year period. I believe that we should
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adopt Amendment Number 9 and accomplish the objective
providing full funding, then proceed forward with the

Chairman's mark.

Senator Conrad. Mr. Chairman?

Senator Baucus. Mr. Chairman?

The Chairman. Yes, Senator Conrad.

Senator Conrad. Mr. Chairman, I want to say that

think that the provisions in your mark, where we are n

is really far superior to what is in the House bill, a

45

of

I
ow,

nd

I commend the members of this committee, and I especially

commend'you and the Ranking Member for the work that y
and your staffs have done to bring us to this point.
do hot'thiﬁkvthere is any question that the provisions
that you have goﬁ here are really far superior to what
in the House vehicle.

But there is a part.of this I do.find very nagging

and that is, the first thing out of the block, for thi

ou

I

is

’

S

committee of all committees to put a bill out there that

is not paid for, I think, sends all the wrong signals.

For the members of this committee, who have been
among the most fiscally responsible members on both
sides, to put a bill out there that is not paid for is
just wrong.

I will be constrained to vote for the Kerrey

amendment on that basis even though, as I say, I believe
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your provisions are far superior to what is in the House

4bill. But I do think we have got to address this

question of having legislation that is not paid for.

Senator Baucus. Mr. Chairman?
The Chairman. Senator Baucus.
Senator Baucus. Mr. Chairman, my thoughts are very

éimilar ﬁo those of the previouSFSenator who spoke. I
have a hérd tiﬁe voting for a committee bill which is not
paid for. It just goes agaiﬁst my grain.

Sd my question to you is, Mr. Chairman, is this bill
péid for? I understand so far that it is not. It.woﬁld
help mé,vand I'think-it would.help other members of the
comﬁittee, to know if‘this,is paid‘fOr'and how it is paid
for so.wé have a better idea how to vote.

The Chairman. Well, as has been indicated, the bill

is paid for in respect to the first five years, as

required under the Budget Act. It is fully paid for.

At this stage, we_have not come up with full paYment
for the gecénd five years, which is‘a Senate requirement.
We are working very closely with the leadership, Senator
Domeﬁici; in trying to develop a means of paying for the
second five years. We are trying to do it in a manner
that it is not controversial, the payment. So we expect
that; by‘the time it comes to the Senate floor, we will
have it fully paid for.

'MOFFITT REPORTING ASSOCIATES
(301) 390-5150



10
11
12

13

14 .

15

16

17

18
19
20
21
22
23
24

25

47

I would point out that on a number of instances
members of the Finance Committee on the Democratic side
have called for enactment of a House bill when it was in-
the same situation, it does not pay for the second five
years either, so what we are doing was consistent with
that. But, ae I said, we are working with the leadership
to work out payment for the second five yeare. |

Senator Baucus. Mr. Chairman, I appreciate'that;
But, as I understand it, the substitute amendment being
offered by the Senator from Nebraska is paid for, both
the first five years and the second five years. May I
ask, is that correet?

Seﬁator Kerrey. That is eorrect. It does nof, by
the way, preclude adding all the non-revenue costing
provisions, many of which the Chairman has just cited as
improvements, all of which I support.

- We can still produce a bill that is vastly superior

to the House) but one that is fully paid fer over 10
years that we can conference in relatively short'ordef.
I think we can get our work done. I refuse to believe
that we cannot get this work done if we produce a bill
that is eonferenceable with the House by Friday of this
week. |

The Chairman. Lindy, did you want to make a
comment?
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Ms. Paull. I would have to say that we did not have
the opportunity to estimate this. The House bill was
$2.9 biilion short over.the second 5 years. We have been
trying to pull the estimate oh the foreign tax credit.

As it is currently sitting on the Senate floor, it is
kind of fluctuating.

Senator Kerrey. I used the numbers right out of
Coverdale; so unless they have changed since the
Coverdale education proposal, I am just using the numbers
you provided us for that.

Ms. Paull. Yes. -All I am suggesting is that ybu
may want to just modify your amendment to include the

foreign tax credit provision that is in the Chairman's

mark.

Senator ﬁaucus. Could you speak up, Lindy? I am
sorry. I could not hear that.

Ms. Paull. I was just suggesting that he may wish

tb modify his amendment to include the foreign tax credit
provision that is in the Chairman's mark as opposed'to
Coverdale because at least we know the estimate on that.

Senator Kerrey. Mr. Chéirman, I would so modify the
amendment .just to make certain that it is fully paid for
over 10 years.

Senator Baucus. A And just for a point of
information, if I might ask, too, by how much is the mark
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Ms. Paull. $9.8 billion.
Senator Baucﬁs.‘ Thank you.
The Chairman. It will be a roll call vote.

Clerk will call the roll. A vote aye would be in

6f the Kerrey amendment.
The Clerk. Mr. Chafee?
The Chairﬁan. No, by proxy.
The Clerk. - Mr. Grassley?
Senatér.Grassley. No.

The Clerk. Mr. Hatch?

.SenétOr Hatch. No.

The clerk. Mr. D'Amato?
Thé Chaiiman. ‘No, by proxy.
Thé Ciérk; Mr. Murkowski?
Senator Murkowski. No.

The Clerk. Mr. Nickles?
Senator Nickles. No.

 The Clerk. Mr. Gramm, of Texas?
Senator Gramm. No.

The Clerk. Mr. Lott?
Senatbr-Lott. No.

The Clerk. Mr. Jeffords?
The Chairman. No, by proxy.

The Clerk. Mr. Mack?
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Senator Mack. No.

The Clerk. Mr. Moynihan?
Senator Moynihan. Aye.

The Clerk. Mr. Baucus?

Senator Baucus. Aye.

The Clerk. Mr. Rockefeller?
Senator Moynihan. AYe; by. proxy.
The Clerk. Mr. Breaux?

éenator Breaux. Aye.

The Clerk. Mr. Conrad?

Seﬁatdr Conrad. Aye.

The Clerk. Mr. Graham, of Florida?
Senaﬁor Graham. No.

The Clerk. Ms; Moseley-Braﬁn?
Senator Moseléy-Braun. Aye.

The Clerk. Mr. B:yan?

Senator Bryan. Aye.

The Clerk. Mr.'Kerrey?

Senatbr Kerrey. Aye.

The Clerk. Mr. Chairman?

The Chairman. No.

The Clerk. The votes are 8 yéas,'12 nays.
The Chairman. The amendment does not carry.
Senator Grassley. Mr. Chairman?

The Chairman. Yes, Senator Grassley.
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Senator Grassley. I would like to offer my

Amendment Number 3. I again offer this with Senator
Kerrey. This amendment would assist States in collecting
past due taxes. Under this program, the Federal
Governmént is authorized to withhold income tax refunds
to satisfy legally enforceable past due State tax debt.
This proposal was recommended by our Restructuring
Commission and we did not take this recommendation
lightly. We believe that the committee should include
this.

By the way, this is $12 million positive revenue.
Now, currently, 33 States offset State income tax refunds
to satisfy Federal income tax debt. 1In 1996, this
program generated $91 million for the Federal Treasury.
So what we are doing here is helping the States do the
same thihg. |

The Federal Government currently offsets for
delinquent Federal debts such as past due child support,
student ioans, VA housing. Adding State debts to this
list wouid not cause hardship to the Federal Government
and would benefit the States.

I would like to clarify some concerns that were
raised in our ad hoc meeting before we came to the open
session. First, eligible debts must be both overdue and

legally enforceable. This means that the State has
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reduced the tax assessment to a legally owed judgment,
the debt has been agreed to and reduced to a judgment, or
the oppoftunity for further appeal under State law has
expired, there may be no recourse left to challenge the
tax, a variety of notifications are required before this
point is reaéhed, and after this the State agency must
make reasonable efforté to collect the debt.

I know that I, Bob Kerrey, Senator Hatch, Senator
Baucus, and Senator Conrad had written to you asking you
to put this in the bill. We also have letters from
Governor Pataki. We have letters from the governors of
Delaware, Mississippi, my State of Iowa, and from
California, Illinois, Oklahoma, Louisiana, New York. So

we ought to have enough votes to get it passed.

Senator Hatch. Mr. Chairman?

The Chairman. Senator Kerref. He is co-sponsor.

Senator Hatch. Yes. I just support him, that is
all.

Senator Kerrey. Likewise. Mr. Chairman, there are

32 States that use State tax refunds to settle Federal
taxes and they end up getting a two-way street.

The Chairman. Could I ask a question of the authors
of this amendment? It is my understanding that this
offset is limited to where there is a judgment.

Senator Grassley. Absolutely.
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Senator Kerrey. That is correct.

The Chairman. I think that that is probably
acceptable by the committee.

Senator Nickles. Mr. Chairman?

The Chairman. Sehator Nickles.

Senator Nickles. Before you accept this amendment,
let me just ask a question. So the State of Oklahoma
said I owed them money, maybe it is State income tax. I
guess it would be any tax liability from the State.

Maybe it could be estate taxeg, maybe it could be any
type of étate liability. Therefore, if i am getting a
refund from the Federal Government, they would take all
of that refund, or a portion of that refund, to pay off
the State tax. What if T am contesting? Maybe I do not
agree with the valuation of the estate tax.

Senator Grassley. Then you would not be affected by
my amendment. All of the opportunities under State law
would have to expire before this judgment could be
entered into, and the Federal Government would pay the
State the tax that you owe.

Senator Baucus. If I might clarify, this only
applies where that liability has been agreed to by the
taxpayer. He agreed to it, but there just is no
collection yet.

The Chairman. I think that is an important point.
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I mean, after all, this legislation, the purpose of it is
to protect the taxpayer. 1In a sense, we are going the
other direction if we did not have it limited to those
cases where the payment is underscored by a judgment.

Senator Nickles. But Mr. Chairman, just a second.
There is a difference between a judgment and an |
agreement. You may have a Tax Court judge or a tax
dispute within the State and you may wrestle Qith the
State of Oklahoma or the State of New York on what do you
owe the State, and some judge may make a judgment and
say, well, you owe $10,000. You may not agree with it.
You may be running your appeals.

You may run the whole gamut and end up with losing on
it, and all of a sudden you lose your refund as well.
Most everything we have done in this is going to make
taxpayers happy. You are going to be taking some tax

refunds that they may still be contesting, or maybe not.

I was going to say, they may still be contesting with the

State whether that is a legitimate tax or not.

The Chairman. Could we ask the author, again, a
question?

Senator Grassley. Yes.

The Chairman. Would all appeals have to be
exhausted?

Senator Grassley. Yes, all appeals would have to be

' MOFFITT REPORTING ASSOCIATES
| (301) 390-5150




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55
exhaustea. This is where it is final that you owe the
money.

Senator Nickles. Let me just ask, on estate tax, if
you have ' a farm in Iowa and the State government said
your estate tax is $50,000 and you are still disagreeing
with it, you may have run your appeals and you lose, so
you get ‘a refund and 100 percent of that refund goes to
pay the $tate court, even though you were still in the
process of fighting them? Maybe you want to use it
leveraged or were hoping for a settlement.

Senator Grassley. Well, there comes a point of
finality in every dispute that you have with government
any time. When that point of finality comes, that is
when it ié due, whether you like it or not, or whether I
like it or not as a taxpayer. It is that point where
this judgment would be‘entered into.

Senator Nickles. One of the reasons why I mentioned
this, Mr. Chairman, after my father died we fought the
government for seven years on what the valuation was on a
machine éhop, and there were significant differences of
opinion. ! We ended up settling and closing eventually,

|
but it was not a pleasant experience and not one that I

would hope that people would have to go through.
Senator Grassley. In that instance, you would not

be affecﬁed by this until either the court said you owed
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it or until you, yourself, agreed to it.

Senator Murkowski..  Mr. Chairman?
The Chairman. Frank.
Senator Murkowski. My concern here is, we are

trying to design this to improve the taxpayers' rights
and not to impose the IRS in the middle of a tax matter
between citizens and a State. That is kind of what we
are doing here.

Last year in the hearings we were certainly aware
that the IRS was not doing a good job of protecting
rights. i do not see why we shou1d4give it the
add?tional task now of coliecting taxes for the State.
That is basically, in spite of the safeguards the Senator
from Iowa has, what we are doing.

I think we ought to fix the problems we learned about
the IRS first before we take steps to make them tax
collectors for the States. Of course the States are
going to be supportive of this; they have got somebody
helping them out. But I am just a little leery that we
are getting the cart before the horse here. I am going
to oppose the amendment.

Senator Grassley. Mr. Chairman?

The Chairman. I think Carol is next, and then we
will go back to you.

Senator Moseley-Braun. Mr. Chairman, it may be a
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little late for this, but I have a memo from Treasury, in
response to Senator Nickles' concern. It says that
iegally due and owing means that it has been agreed to by
the.taxpayer and tha£ you do not even get into this until
there is agreement by the taxpayer.

Now, we have representatives from Treasury here and I
think it would be appropriate to ask them that question.

Mr. Lubick. I would like to make about three
comments here. Point number one, is that the IRS,
whatever conditions you impose for the IRS to collect, we
will follow the certification by the State. It is not
possiblé for the IRS to make an independent
investigation.

Secénd, and I think Senator Conrad can help on this
because of his past experience, normally a State tax
liability would not be reduced to a judgment. There
would be an assessment from which the time to appeal or
contest has run, but normallf I do not think you would
expect the States to run after each assessment that is
outstanding and go to a court and start a lawsuit and
sue, I think, unless you say there is a final liability
that you have not done much for the States.

As far as additional burden on the IRS is concerned,
once these other two points are satisfied, we collect

many other debts by offset and this is not a particular
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problem that would impair the resources of the Internal
Revenue Service.

Senator Grassley. Mr. Chairman?

The Chairman. Let me point out, it is my
understanding that there will be a roll call vote at 7:00
p.-m. If at all possible, I would like to finish by that
time, so I would ask each of you to be brief.

Senator Grassley. All right. The only thing that
has gone unanswered here is, we are trying to give the
Federal taxpayers some rights and protect the Federal
taxpayers. I accept that.

But if we were each sitting in our respective State
capitals as a member of the State legislature and we were
working for Stéte taxpayers to protect the taxpayers
within our State, then we would argue that our State
should not be helping the Federal Government collect
taxes that are due. Now, several States do that in
conjunction with the Federal Government. This is a
recibrocal arrangement that we are giving for the States
to benefit from it.

Mr. Lubick. We agree with that, Senator Grassley.

We think it is a matter of reciprocity and we strongly

favor it.
The Chairman. I think the time has come for a vote.
Senator Mack. May I ask a simple question?

MOFFITT REPORTING ASSOCIATES
(301) 390-5150




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

Thé Chairman. Yes.

Senator Mack. Does present law give States priority
with respect to tax collection, does it have priority
over another creditor? Present law already provides
that.

Mr. Lubick. I believe in bankruptcy court, Senator
Mack, but not as far as the Internal Revenue Code is
concerned. It is a creditor like other-creditors.

Senator Mack. So only in bankruptcy does the State
have a priority.

Mr. Lubick. State tax liability has a priority.

Senator Mack. So the point is, what we are really
doing hefe is we are reestablishing a priority with, in
essence, who has a'prior claim on a Federal refund. Is
that right?

Mr. Lubick. I guess the effect of it would be that,
if the State certified the liability and we honored the
State's request.

Senator Nickles. Mr. Chairman, a very quick
question for Mr. Lubick. Now, you have 50 different
States. If the State of Oklahoma and State of Alaska has
an assessment against the taxpayer, are you going to know
whether that taxpayer has run every appeal that is
completé?

Mr. Lubick. No, Senator. I think the point I made
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was that the Internal Revenue Service can administer it
only if it is allowed to rely upon the State's
certification.

Senator Nickles. My concern is, and I have the
greatest respect for Senator Grassley, but you might have
States making assessments, notifying IRS, élease help us
out on this, and they might do it and the taxpayer may be
in the process of trying to appeal it, ﬁhey may be in the
process of trying to work it out, they may be in the
process of trying to say, let us pay it out over some
period of time, and instead basically they would lose
their refund in the process. I am not so sure we should
pass the amendment.

Senator Baucus. Mr. Chairman?

The Chairman. May I ask Secretary Lubick a
question. Who would have precedence, Federal or State,

say, in the case of child support or other claims of the

-Federal Government?

Mr. ﬁubick. Child support comes first, Mr.
Chairman.

Senator Baucus. Mr. Chairman.

The Chairman. Senator Baucus.

Senator Baucus. Just very briefly. First of all,

this would not apply until the State certifies that all
these conditions have been met, that is, time for appeals
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run, judgment, or so forth. That is stated right in the
amendment. Second, the same applies on a reciprocal
basis. That is, States do not know whether the Federal
appeals have been exhausted until, I presume, the IRS has
so certified. We are talking about reciprocity here. I
would ekpect, frankly, some State legislature is going to
think, well, hey, if they are not going to help us we are
not going to help them. I can just see-that happening.

If we turn this down I can see some saying, well,
what is the big dealAthen? Why should we collect money
for Uncle Sam, or at least with respect to the refund
offset; if they are not going to help us?

In both cases taxpayers are protected, as near as I
can tell,‘with the certification that either there has
been agreement, or judgment or appeal time has run. I
have not heard of any complaints, frankly, where States
have made an offset and the taxpayer has not provided.

It is just reciprocity here.

Senator Mack. It seems to me there is a question of

germaneness here. I am not sure this is germane to this

bill. We are talking about establishing priorities among

creditors.
The Chairman. I would agree, it is a close call.
Senator Kerrey. Mr. Chairman, I hope this is ruled

to be germane. This really is a debate about States that
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have income taxes and States that do not. For those of
us -who have the income tax, and I appreciate Senator
Nickles is raising a detailed point here and a concern,
but for those of us who have income taxes, these offsets
are very important to us.

Is it millions of dollars? No. It could be hundreds
of thousands of dollars at a State level, but it is a big
issue. It is a fairness issue. It creates a two-way
street. 'I appreciate it and I hope the Chairman will
rule that this amendment is germane.

The Chairman. It is close, but I would suggest that
we go ahead and have a roll call vote on the amendment.

Senator Moynihan. Yes.

The Chaifman. Those in favor of the amendment,
signify by saying aye.

(A chorus of ayes].

The Chairman. Oppdsed, nay.

[A chorus of'nays].

Senator Grassley. The ayes have it.
[(Laughter].
The Chairman. Do I hear a request for a roll call
vote?
| Senaﬁor Grassley. Well, we will wait until you
rule.
The Chairman. The Chair is in doubt. A roll call

" MOFFITT REPORTING ASSOCIATES
' (301) 390-5150



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

vote will be held.

The Clerk.

The Chairman.

The Clerk. Mr. Grassley?
Senator Grassley. Aye.

The Clerk. Mri Hatch?

The Chairman. Aye.

The Clerk. Mr. D'Amato?

The Chairman. Aye, by pProxy.
The Clerk. Mr. Murkowski?
Senator Murkowski. No.

The Clerk. Mr. Nickles?
Senator Nickles. No.

The Clerk. Mr. Gramm, of Texas?
Senafor Gramm. No.

The Clerk; Mr. Lott?

The Chairman. No, by proxy.
The Clerk. Mr. Jeffords?
The Chairman. Aye, by proxy.
The Clerk. Mr. Mack?
Senator Mack. No.

The Clerk. Mr. Moynihan?
Senator Moynihan. Aye.

The Clerk. Mr. Baucus?
Senatbr Baucus. Aye.
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The Clerk. Mr. Rockefeller?
Senator Moynihan. Aye, by proxy.
The Clerk. Mr. Breaux?
Senator Breaux. Aye.
The Clerk. Mr. Conrad?
Senator Conrad. Aye.
The Clerk. Mr. Graham, of Florida?
Senator Graham. Aye.
The Clerk. Ms. Moseley-Braun?
Senator Moseley-Braun. AYe.
The Clerk. Mr. Bryan?
Senator Bryan. Aye.
The Clerk. Mr. Kerrey?
Senator Kerrey. Aye.
The Clerk. Mr. Chairman?
The Chairman. No.
The Clerk. The votes are 14 yeas, 6 nays.
The Chairman. The amendment is agreed to.
Senator Moynihan. I think Mr.>Conrad is next on our

side.

The Chairman.

Senator Conrad.

Chairman's mark.

Mr. Chairman, I

Senator Conrad.

Mr. Chaifman, I have an amendment

that strikes the burden of proof provisions in the

offer this amendment because I am
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personally persuaded that we are headed in a direction,
though well intended, that will give us the opposite
result from tﬁe one we hope to achieve, and that is
making things better.

I am personally persuaded that we are gbing to have a
result here that is directly opposite to the one we
intend. We intend to Change the burden of proof to make
things easier for taxpayers. 1 am persuaded we are going
to do precisely the opposite.

We earlier received a'letter‘from 100 pfofessors, law
school profeSSOrs whovteach tai. They wrote us urging us
to, as they say, "urge strongly the Senate Finance |
Committeé not approve legislation fundamentally altering
the current allocation of the burden of proof in diVil
tax 1itigation."

They point out in their letter that they believe,

"the measure would produce the opposite of its intended

result. It would make tax controversies more expensive,
more intrusive, more inconvenienﬁ for taxpayers."

Mr. Chairman, I think they have got it exactly right.
We have said and we have heard.that we have a tax systém
that gives more rights to criminals than it does to
taxpayers. That sounds good and it sounds believable
untillyou examine the facts.

What the facts reveal, is something quite different
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than that simple slogan. What the facts reveal is that,
in a criminal tax case, the burden of proof is on the

government, precisely as one would expect, and that is

appropriate. The burden of proof should be on the

|
government, .just as it is in any other criminal case.
With respect to civil litigation, the principle in
tax cases, ‘as the principle is in other civil litigation,
the question is, who has the most‘information about the
transaction.
In civil cases, there is no question with respect to }
tax.questions that the people who have the most
information are the people who are involQed in the
transaction. The IRS was not inVolved.in the
transaction, the taxpayers were involved in the.
transaction.
So the principle that applles in ClVll lltlgatlon,
not only in tax cases but other cases, the test is, who
has the closest nexus to the transaction? Clearly, in
civil cases, that is the taxpayer. That is why the
burden of‘proof properly rests with the taxpayer.
Now, what happeps if we change the burden of proof?
These are law school professors from all over the
country, virtually every State represented. They are
éaying to us, listen to us, pleaée, before you leap off
the cliff thinking you are doing something that will help
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taxpayers when you are going to do something that is
going to hurt taxpayers. They say, here are the things

that could flow from a decision to make the changes that

are in the Chairman's mark.

Nﬁmbef one, what will the IRS do? The IRS would have
alternatives, but all 6f them are costly, burdensome, and
intrusive--intrusiVé--to taxpayers.

Here are what the alternatives would be to the IRS.
Number one, they could issue a summons to the taxpayer
requiring production of_informétion. Anybody that is
involved in a summons knbws that is time consuming,
expensive, and adversarial. Is that really what we want
to have happen here with relations between taxpayers and
the IRS? I do not think so.

The second bption.open to the IRS, would be to seek
more informatioﬁ from third parties, but banks, credit
card companies, the taxpayer's customers and suppliers
may well have reason to cbﬁplain if legislation that
increased their expense and inéonvenience in responding
to such inquiries is imposed on them'by the Congress.

The third possible result, is that the IRS could wait
until litigation was commehced and then seek to obtain
the needed information through judicial discovery. Boy,
if that is not intrusive, if that is not expensive.

Mr. Chairman, I think this is well intended. I think
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all of us want to see taxpayers be giveﬁ a fair shake.
But the reality is, the burden of proof changes required
here are going to further burden taxpayers. I think we

are headed for a mistake, one that we will regret, one

that taxpayers will regret.

We have been put on notice by law school professors
from around thé country who practice tax law, who teach
tax law, and who tell us, we know you think you are
helpingytaxpayers, but you are about-to make a mistake
that is goih§ to make taxpayers'.lives more difficult.

So I would hopé thatvmy colleagues would give this
ciose consideration. I am under no illusion here on what
the vote might be, but I hope that we think carefully
about what we are dding.

Senator Moynihan. Mr. Chairmﬁn, may I just
supplement and refresh the committee'é mind. This matter
was brought before us in our hearings. At one point, we
had four previous Interﬁal Revenue Commissioners. We had
received a letter from Judge Cohen, who is the head of
the Tax Court, saying, please do not do this. It would
add such a burden to the taxpayer. The Tax Court sees
what goes on out there.

The Federal Government will have to be so much more
intrusive, so much more demanding. Most people pay their
taxes and get along\fine. Suddenly, they.would not be.
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I asked about Chief Judge Cohen's letter and I said,
"The actual event will be to increase the burdens on the

individual. Is that your judgment?" we asked this panel

of former IRS Commissioners. Fred Goldberg: "Without
question, Mr. Moynihan." Margaret Richardson: "There is
no doubt in my mind." Donald Alexander: "I completely

agree with my colleagues and with Judge Cohen's letter."
It just went on.

We had the strongest testimony, do not spoil this
wonderful bili with this seemingly simple'change, but,
oh, my God, it could be fateful. We could be remeﬁbered

as the people who drowned the American taxpayer in

paperwork.
Senator Gramm. Mr. Chairman?
The_Chairman. Yes, Senator Gramm.
Senator Gramm. Mr. Chairman, I do not think our

dear colleague went far enough in the letter by all these
law professors. I think their letter is typical of an
argument that is wonderful and should have been delivered
on another day when another subject was debated. What we
have done, is we have respondedlto the concerns that were
made by witnesses before the committee and by this letter
by saying that only when you provide all of the
information do you have a shift of the burden of proof.
Now, there are four concerns that are raised on page
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3 of the letter. The first, is that shifting the burden
of proof will encourage taxpayers to deal in cash and
discburage them from making and keeping records of their
transactions. Well, if they do not keep.records of their
transactions, they cannot get the burden of proof
shifted, so that is not a concern under the language of
the bill. |

The sécond, is they will havevincentiveé to conceal
and delay. Again, the only way they can get the burden

of proof shifted on the bill is to turn over their

records to the IRS.

Then we have the final two. One, is there will be
procedurai wrangling. LaWyers‘are concerned aboﬁt
procedural wrangling? Give mé.a break.

And then the finallone, and I love this one, is it
will increase public cynicism because people will forget
to read the fine print. What kind of argument is that?

So, Mr..Chairman, I am already unhappy about,; we have
turned the ﬁenhouse over to the foxes on fhe oversight
board. We take this provision out, there is nothing left
to this bill. This is a very important provision.

I never thought this board was going to do anything
anyway. Ilalways thought it was sort of a political cbp-
out. But shifting the burden of proof is going to change
the way the IRS does business, and that is what I want to
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do.
'So I think this amendment is critical. I think we

have got to defeat it or we just basically do not have a

bill.

The Chairman. Senator Moseley-Braun.

Senator Moseley-Braun. Thsnk you, Mr. Chairman.

I agree with the Senator from.Texas, and not just
becaﬁse he released my judges. The fact of the matter

is, in any civil litigation the suing party is required

- to prové their case. I do not see how, with regard to

civil litigation brought by the Treasury against the
taxpayer,'why it should be any different.

I have read the letter from the professors and it
does not make all that much sense in terms of the nofmal
flow of litigation. We already face some of the problems
that are represented here. I am sorry to disagree, ever,
with the distinguished senior Senator from New York, whom
I just absolutely adqre, but I have to, in this case,
give fair warning that I will not vote for this

amendment.

Senator Breaux. Mr. Chairman?
The Chairman. Senator Breaux.
Senator Breaux. Just very briefly. I think we

ought to keep the compromise, which I will call it, in
the bill as it is. I mean, currently there is a
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presumption that the government is always right and the
taxpayer has to come in and present evidence that feduces_
that presumption, but the taxpayer still has the burden
in court to prove his case. He has to prove himself
innpcent not once, but twice. |

I think what we have here is sort of a fair
comprqmisg that, when the taxpayer takes all of his
material and presents it as éredible evidence, then that
shifts the burden of proof. |

That does not absolve the taxpayer of ﬁaving to have
records and present those records to the IRS. The
taxpayer would still have to present credible evidence
that he is right and.the'government is wrong, but then

that shifts the burden to the government, as it should

bé, to prove the case. I think that is a fair balance in

what we have accomplished and I hope we can support it.

Senator Conrad. Mr. Chairman?

The Chairman. I think we had Senator Bryan, first.

Senator Bryan. Mr. Chairman, if I.might make an
inquiry. In one of the iterations of this shifting of

the proof, it was my understanding that the
administration signed off.

One of the versions, and I do not know if it is the
current one that we are operating with, is that the
burden of proof would shift only when the taxpayer was at
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the Tax Court level.

Perhaps the Chairman can enlighten me in terms of how
the current draft is structured, and, second, whether or
not the administration has either previously or has
currentlyvsigned off on the provisions..

The Chairman. I would say to the distinguished

Senator, it is limited to Tax Court or Federal court,

yes.

Senator Conrad. ‘Mr. Chairman?

The Chairman. Let me see who is next. Yes, you are
next.

Senator Conrad. Mr. Chairman, I'wonid say‘to my

distinguished colleague, Senator_queiey-Braun,‘she has
really argued my side of the case because the taxpayer
‘takés the IRS to the Tax Court,‘not the other way around.

I would just say, with respect to the question of the
Department of Treasury, we'haVe.been asked the questidn,
what is the administfation's position with respect to
this amendment?

As I understand it, the administration has indicated
they would prefer the burden of proof provisions in the
Senate bill over the House bill, but they would, further,
prefer that there were no change in the burden of proof
for the precise reasons that I have given.

In fact, although this is well intended, it is going
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to have the opposite result from what people think it is
going to have, the simple fact being, in a criminal case
the burden of proof is oﬁ the government, just as it
should be, but in a civil matter the burden of proof lies
with thosé who have the greatest access to information.
That is a principle that we apply in all civil
litigation.

I wouid ask Mr. Lubick, what is the administration's
position with respect.to the amendment I have offered?

Mr. Lubick. Senator Conrad, you have stated it
corféétly; We have worked very closély with the staffs
here and they have, in our judgﬁént, gréatly improved the
provisioﬁ as it:was in the House bill and they have‘de;lt
with many of the concerns that Senator Gramm had_raised.

I think, weighing it overall, I visited last week
with Senator Kerfey and he went to the blackboard and he
drew onto the blackboard a Vefy large circle and a very

small circle.

Senator Nickles. Trying to get you into Amway?
[Laughter].
Mr. Lubick. The very large circle represented

taxpayers in this country who are striving to be
compliant and the small circle was taxpayers who are
trying to be noncompliant. He said he judged a provision
in this bill, and I have followed that since in all of
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these doubtful matters, that anything that makes life
easier for those in the large circle is something you
want in the bill and anything that makes life tougher for
those in the small circle you want in the bill.

Judging'the burden of proof, I think, does not really
make thingé, for the reasons you have given, easier for
those in fhe large circle, but it certainly helps those

in the small circle.

Senator Moynihan, Don, what is your vote?

Mf. Lubick. I do not have é vote, Senator.
[Laughter].

Mr. Lubick; As you know, I have been before this

_committee since 1961 and I havé never had a vote. If T

had had a vote, I would have lost almost all of them.

Senator Moynihan. His vote is aye.
_[Laughter].
Senator Nickles. Has the administration taken a

position on the total bill?

Mr. Lubick. Well, we endorsed the House bill.

Senator Nickles. What about the Senate bill?

Mr. Lubick. Pardon me?

Senator Nickles. What about the Senate bill?

Mr. Lubick. Well, we have not seen the Senate bill
yet, Senétor Nickles. We hope it will be a bill that we
can endorse. As far as the burden of éroof provision, I
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think Senator Conrad stated it correctly. It is not a
black and white question.

Our preference is, and Senator Conrad is correct,
that thejsystem will operate much better. We have
reviewed the matter with the American Bar Association,
the American Institute.of-Certified Public Accountants,

the Tax Executives Institute, the New York State.Bar '

' Associatibn, the Association of Enrolled Agents, all the

private ﬁractitioners who you would think wouldhhave‘a
vested interest in something that might be most'helpful
to their clients.

Senator Nickles. If you would yield just a half a
second. I heard you say you endorsed the House bill, but
the House bill has a burden of proof provision that you
like 1ess than the Senate provision. |

Mr. Lublck Yes. I think the Senate has improved

.the House bill.

Senator Nickles. So could I assnme from that that
you would enaorse the Senate bill?

Mr. Lubick. We did not support the inclusion of
that provision in the bill, but overall we thought the
bill‘merited our support. I am sure there will be no
bill passed in either House where everything is 100
percent to either our satisfaction or yours.

Senater Gramm. Mr. Chairman, I do not want the
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Treasury's support. If they are for it, we did not do
our job.

[Laughter].

The Chairman. Time is moving on.

Senétbr Baucus. Mf. Chairman?

The Chairman. Yes. |

Senator Baucus. Very briefly.

The Chaipman. Senator Baucus.

Senatgr Baucus. Mr. Chairman, I have a letter from

the Tax Court. It is signed, MaryAnn Cohen, Chief Judge

- of the U.S. Tax Court, who basically says in this letter

dated December 19, the practical éffect of'this is not.
going to be great. |

So thét is one problem I have with this améndment.
It leaveslthe impressién that suddenly all taXpayers are

going to think, oh, my gosh, this is great, I do not have

“to carry the burden of pfoof, and so forth. >They are

going to be able to do a lot less than the current bill
provides for.

Second, this is much different than ordinary civil
casesp It is much different. 1In ordinary civil cases,
both parties have facts, there is the discovery process
both waysQ This is not that at all. This is a tax case
where the party that has the information----

Senator Moseleijraun. You have an individual
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against the power of the go&ernment in this case.
Senator Baucus. Well, I am talking about other
cases whére the government is a party, too. 1In civil
pases where the government is a party.
In all other civil cases where the government is a
party, the government has the burden of proof if it is a

plaintiff, and the individual has the burden of pfoof

when he or she is a plaintiff. That is reasonable

because both sides have discovery andiboth sides have
information here. But ih this caée, it is the taxpayer
who has almost all of the‘informafion, it is not thé
government .

| The Chairman. We»have had extensive‘debate on this
matter. I.just_want to point out that the taxpayer is
still_reqhired to maintain records and cooperate. That
is an important requirement.

As far as the differeﬁce between the House and the
Senate, we have taken two éteps to relieve the taxpayer
of the burden. We have substituted credible evidence and
we have é;iminated the requirement of fully cooperative.
I think both of these are significant changes.

With that, we will call for a roll call vote. The
Clerk will call the roll.

The Clerk. Mr. Chafee?

The Chairman. No, by proxy.
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The Cierk. Mr. Grassley?
SenatPr Grassley. No.

The Cierk. Mr. Hatch?-

The Chairman. No.

The Clerk. Mr. D'Amato?
The Chairmah. No, by proxy.
The Clerk. Mr. Murkowski?
The Chairman. No, by proxy.
The Clerk. Mr. Nickles?
Senatbr Nickles. No.

The Clerk. Mr. Gramm, of Texas?
Senator Gramm. No.

The Cierk; Mr. Lott?

The Cﬁairman. No, by proxy.

The Clerk. Mr. Jeffords?

The Chairman. No, by proxy.

The Clerk. Mr. Mack?

Senétor Mack. No.

The Cierk. Mr. Moynihan?
Senator Moynihan. Aye.

The C}erk. Mr. Baucus?

Senator Baucus. Aye.

The C;erk. Mr. Rockefeller?
Senatbr Moynihan. Aye, by Proxy.
The Clerk. Mr. Breaux?
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Senator Breaux.
The Clerk. Mr.
Senator Conrad. -
The Clerk. Mr.
Senator Graham.

The.Clerk. Ms.

80
No.
Conrad?
Aye.
Graham, of Florida?
Aye.

Moseley-Braun?

Senator Moseley-Braun. No.

The Clerk. Mr. Bryan?

Senator Bryan. No.

The Clerk. Mr. KefreY?

Senator Kerrey. No.

The Clerk. Mr. Chairman?

The Chairman. No.

The Clerk. The votes are 5 yeas, 15 nays.

The Chairman.

The amendment is not agreed to.

Senator Grassley?

Senator Grassley. I would offer my Amendment Number

If you will remember back when we had some of our

romp sessions I brought up the proposition that we should

not seize home or small business without a court order.

I have decided not to pursue that amendment, but I have

decided to pursue an amendment that would have the home

or the business low in the priority that the IRS could

take.

In other words,

my amendment requires that in the
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case of the seizure of a principal place of residence or
a business, then the IRS would have to exhaustlall other
paymenﬁ options before doing that. Making sure that-the
IRS takes a principal residence or a business last Qill
help preserve family and, in the case of a business,
préserve a person's‘ability to work to maybe pay the tax
debt that: they owé. |

| 'Tax liability is.not jusf hard on the taxpayer, it is
hard on the taxpayer's entire family. Preserving the
home unﬁil all other payment options are exhausted will

give the family a little stability in time of trouble.

'In making sure that a business is not seized until the

IRS has tried all otheerptions,.thé'taxpayer may
preserve his or her livelihood and a chance to rebuild a
life after that debt ié'paid..

This amendment does not change--1I waﬁt to emphasize,
does not change--What assets the IRS can take, it merely
puts two assets, the homeland'the business, at the bottom

of the list. This is roughly based on the Homestead

" exemption in many State bankruptcy laws.

There is simply no reason the IRS needs to be taking
anyone's house or business until--I am not saying they
should not take the house or business, but should not
take it uhtil-—they have tried every other way of
collectiﬁg. Taking a busihess basically ends the chances
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the owner ever has of paying the tax debt.

Taking the principal place of residence sometimes
would uproot a family that is already in dire straits and
turmoil. Passage'of my amendment will help preserve
family stability, foster small businesses, and help
people to stay on their feet and pay their debts.

The Chairman. I would ask the distinguished

Senator, do you have any cost for this amendment?

Ms. Paull. There is no revenue impact.
Senator Grassley. All right. Thank you.
Senator Nickles. Mr. Chairman, I would urge that we

adopt the amendment.

The Chairman. If there is no objection, the
amendment will be accepted. |

Senator Moynihan: There is no objection,on our
side.

SenatorvNickles. Mf. Chairman, could we work with
the staff to try and clarify that so it does not mean if

there is a nickel of other assets, which would be

insufficient?

The Chairman. Yes; We would ask the staff to work
with you.

Senator Grassley. I would say yes. I just expect

the staff to be very reasonable and not gut the intent of

my legislation.
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Mr. Lubick. All right.

Senator Bryan. Mr. Chairman?

The Chairman. Senator Bryan.

Senatbr‘Bryan. Mr. Chairman, it is not my. intent to

offer an amendment at this‘time, but I would like to
invite attention to the treatment in the Chairman's mark
of paired shared REITs.

'This has been a vehicle which has been most helpful

in terms of the hospitality industry, in terms of dealing

with the cbnflict of intefest that is‘inherent between

the C corporation and the REIT itself. What I would like

to do, is to work with you, Mr. Chairman.

We.aré, I thiﬁk; able to:come up with an alternative
that addresses your concerns in terms of equity, that
addresses your.concerns with respect to transfer pricing,

which I know is a concern and a legitimate concern, and

-we would like.just to work with you and your staff, as

well as with the Joint Tax, because I think we could
generate a proposal that will provide revenue equal to,
if not greater, than the revenue that you achieve. It is
$139 million over the 10-year period of time. I would
just 1ikelto be able to work with you, Mr. Chairman, and
your staff to see if we cannot work out something that,

in my judgment, is more fair.

The Chairman. I would point out to the
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distinguished Senator that the Ranking Member and myself
have intrbduced a bill on this matter that we will
certainly'be prepared to talk and discuss with you.

Senator Bryan. | Well, I appreciate that. Both the
Chairman and the Ranking Membef are eminently fair and
always subject to persuasion by'powerful reasoning, and I
believe that we_can,,indeéd, peréuadelybu that this is a
reasbnablé way of dealing with the iséue,in terms of the
transfer pricing, which I know is a legitimate concefn,
as well as the equity in terms of fairness of treatment.

Give ns the opportunity to do that, to WOfk with you
and the Jbint:Tax Commiftee. |

The Chairman. We certainly will give you the

opportunity to work with us.

Senatbr Hatch. = Mr. Chairman?
The Chairman. Yes.
Senator Hatch. I am appreciative of what the

Senator said. As you know, I think that the paired

shared REIT situation is certainly givén some unfair

advantage. Basically, by sanctioning what we have for

the purposes of real estate investment, they are now

using it ﬁo shut out traditional business investments.
I appieciate the way you have been willing to work

with'us in trying to resolve what I consider to be some

|

pretty bad injustices, and I will certainly be happy to
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try and work with hy colleague.

Senator Bryan. Well, I appreciate that. I know the
Chairman was the afchitect of the toll charge provisions
and the publicly traded partnership provisions. That is
one mechanism I know the Chairman and the Ranking Member
are familiar with, and that may be a vehicle that allows
us to provide the equity thét you understandably are
interested in, Mr. Chairman. Again, I look forward to
wofking with you and my friend from Utah.

Senator Hatch. - Mr. Chaifman, if I.could just
mention one other thing. |

The Chairman. Senator Hatch.

Senator Hatch. The Chairman's mark.would end the
ability of these entities to make further acquisitions
and take unfair advantage of their special tax treatment
and stock arrangement. To me, that is féir. We are not
broadening this distortion of the rate rules and we are
not hittiné these'peopie retroactively. So I think it is
a fair résolution and I hope that we can hold onto that.

Senator Kerrey. Mr. Chairman?

The Chairman. Senator Kerrey.
Senator Kerrey. Mr. Chairman, I would offer my

Amendment Number 7. It is a companion amendment to the
Treasury employee representative. In order to make that

amendment work, we need to make certain that we have
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language that requires the representative to file
detailed financial information @ith Ways and Means and
Senate Finance, including membership dues, compensation
of all employees, and some additional things in order to
prevent, at léast as I read it, potential conflicts of
ihferest:

.The Chairman. I wouid ask Jané Lay, whq is the
Deputy Director of OGE, to come.forward, pleaée. I
appreciate your being here, Ms. Lay. Do you have a copy

of the amendment?

Ms. Lay. I do, yes.
The Chairman. Would you please comment on it?
Ms.'hay. Well, I have read the amendment and I am

unsure, actualiy, what the operative sentence means.
There ié.a sentence that éa?s, "The empldyee
representative would be subject to all of the conflict of
integest statutes applicable to séecial government
employees, except to the extent they apply to the-
employee organization.”

Actually, some of the conflict of interest laws do
apply to the payment by the employee organization to the
employee, but I doubt that is what was intended. I think
they arettrying to get to the restrictions. My guess is
that someone is trying to get to the restrictions that

actually épply to the union representative and not those
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that would apply to the union organization.

Senator Kerrey. That is correct.

Senater Moynihan. Could the staff not work this
out, because we do have some conflict of interest
problems that have to be resolved. We welcome you to our
councils.

Senator Kerrey. We are just trying to take the
observations that are mede on ﬁhis specific issue by your
office and change the law so as to make certain that.

these conflicts are addressed.

Ms. Lay. May I ask a question?
The Chairman. Yes.
Ms. Lay. You are trying to narrow it down so that

any personal financial interest of the representetive, or
any other interests of fhe representative outside of the
employment of the union or fepresentation of the union
still remains a conflict?

Senator Kerrey. ' No, does not femain a conflict.
Indeed, we are trying to address the conflicts that have
to do with the things that are addressed in this
barticular amendment. First of all, which part are you

not clear with?

Ms. Lay. The third sentence of the first paragraph.
Senator Kerrey. What is the lack of clarity?
Ms. Ley. Well, you are talking about conflict of
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interest statutes as they, the statutes apply to the
union employee organization. Some of them actually apply
to the organization. I think you want to deal with the
ones that apply to the member personally.

Senator Kerrey. That is correct. That is correct.
I mean, I would be pleased to work fo try to get the
langdage‘so that it is directed at the member'énd not at
the association.

Ms. Lay. Riéht. But you still want to have
confiicts for his personal interests outside of those'
fhat rise out of the fact thét he may be an officer,
employee, or a member of the union.

Senator Ke:rey; As everybody else on the board.

One of the things that we may need to do prior to final
passage of this bill is solicit your advice as to
potential conflicts for other people on this board
besides just the Treasury employee representative,
because it seems to me thap we want to make certain that,
especially since we are giving this board a substantial
amount of power, that you have evaluated that thoroughly
and enabled us to write the law so that we are addressing
our concerns and your concerns about these conflicts.

The Chairman. I would point out that the office has
addressed those questions in the correspondence submitted
to us}A But I would also point out, as I understand your
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amendment, we are being asked to waive the criminal
conflict of interest laws for the sake of having a union
representative on the board, is that corréct?

Senator Kerrey. Well, we are not going to waive the
criminal laws for any of the other members that are on
this board. I understand that the ethics individuals
have addressed their concern.

The Chairman. My undefsténdihg of your amendment
yes, you ére correct, we are not waiving it for other
memberé o% the board.

Senatdr Kerrey. In fact, we have not even sOlicited
the 6pinion of the ethics people aboﬁt any other member
of the board except for this one individual;

The Chairman. Well, as I indicated, the letters
that we réceifed from the office did cover other
individuéls, is that not correct?

Ms.'Lgy. Yes, the Marchv23rd letter did try to give
examplés 6f all the types of individuals that might be on
the board. |

The Chairman. But the point I was making, is that
this amendment does, with respect to the uni;n
representative, waive the criminal conflict of interest
laws. At least, that is our understanding. That is not
the case for other members. I think this is a very
serious change that deserves to be studied further.
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Senator Kerrey. It is not without precedent, I must
say. We have done this for other boérds and commissions,
have we not? I mean, this ié not without precedent to
take an action like this to make certain that we can get
people to sefve in these kinds of positions.

The Chairman. May I ask the Deputf Director of the
Office of Government Ethics a question. Are you aware of
any case where all of the criminal conflict of interest

laws have been statutorily waived for one person?

Ms. Lay. I am not, no.
The Chairman. I suggest to----
Senator Kerrey. Mr. Chairman, there is a speéific

statutory exemption of Section 205 for labor managément
representation already on the books. This is not without
precedénf. For.those who did not want a union
representative on the board, vote no. But We are not
doing something here without precedént. I wQuid insist
on-a voté on this. I mean, it is going to be necessary
in order to make the previous position that was adopted
acceptable and workable. |

The Chairman. Would you care to comment?

Ms. Lay. There is a section in 205 that does waive
uncompensated representational services by an employee on
behalf of a group of employees, but there is another
criminal conflict of interest statute, 203, that
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prohibits compensated representations. A person who is
employed by and paid by a union would be compensated for
those rep;esentations.

Senatqr Kerrey. ' Look, Mr. Chairman. All I am
saying is, we have had a vote already on this
representative being on the board. That vote is in
place. Now we néed.to make certain that the law enables
that individuél to do their job.

Senator Moynihan. Do it.

Seﬁétbr Kerrey. That is what we are trying to do.
So if you have got language that enables us to get that
done, give us the language and I will be pleased to
modify this. The bull's eye here, now that we have
already had a vote that this individual is going to be on
the board, let us get the language right. We write the
laws around here. Let us get the law written so this
individual can do his or her job, whoever it is that is
appointed to the board.

Senator Baucus. Mr. Chairman, if I might, on this
same point.

The Chairman. Yes, Senator Baucus.

Senator Baucus. I understand there has been a
letter written. Let me ask the lady, do you have any
éuestions about potential conflicts of interest of other

members of the board, as provided for in the mark? I
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want to make sure we are even all the way around here,
that we correct any potential conflict of interest
matters with respect to all board members. I mean, is
the;e aﬁy éﬁncern about other board members in addition
to or other than the employee representative?

Ms. Lay. Well, the regular criminal conflict of
interest statutes will apply to the rest of the board
members, it just depends on.who is selected. It is the
union membér we could tell clearly whaf kind-of
backgroupd that person would be coming-from thaf would
create this 5uiltfin>confli¢t.

Senafor Baucus.A What are some of the other
potentiallcénflicts that might arise?

Ms. Lay. Well, you could have somebody, as we use
as an example, who came from a high4téch corporation that
wanted to sell software to the IRS. Thqt.person would
have to:be careful about what actions he or she would
take with regard to matters that would have a direct and
predictable effect on the employer's ability to go after
that business. -

Senator Baucus. I guess my quesﬁion is, we have a
situation where there are significant potential conflicts
which might inhibit someone from serving in the first
place, or second, once when they got there, found him or
herself entangled in a very difficult situation which
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rendered that person a little bit less able to do his or
her job. .I mean, in your judgment, might either of those
conditions occur, based upon the language that is in the
underlying bill?

The Chairman. Let me just step in.

Senator Baucus. I would like the question answered,
though, if I could,.Mr. Chairman.

'The Chairman. _ I know. I did not mean that she
should not answer. But we do.appreciate your being here
and want you ﬁo feel free to answer and work wifh these.
people, so please proceed.

Ms. Lay. I think it will simpiy depénd on wﬁo‘is
selected to it and what his or hef particular
affiliations and financial interests are. There is
nothing that would inherently sfop anyone else that I caﬁ:
think of from serving on the board, but then you have to
look into their individual case.

Senator Baucus. Thank you.

Thank you, Mr. Chairman.

Senator Nickles. Mr. Chairman?
The Chairman. Yes, Senator Nickles.
Senator Nickles. Mr. Chairman, I am looking at this

amendment and I read that same sentence which was pointed
out, and we say, "The employee representative will be
subject to all the conflict of interest statutes
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applicable to special government employees, except to thé

extent they apply it to an employee organization," which

would mean an exemption from conflict of interest even if
it dealtlwith criminal? I think that would be a serious
mistake.

I would urge my colleague from Nebraska to withhold
the amendment and maybe work with staff and others to see
if he cannot work something out. But this language is
too broad of an exemption for somébody that happens to be
affiliated with an association. |

SenatOr.Kerrey. I would say tb the Sénatbf, we have
done that. The distinguished Chairman has improved the
language governing the board itself by putting in there
restrictions that prevent thém from doing the very.thiné

that was just described here. You cannot represent some

t

software company and be on this board. You cannot do it.

The language of the law----_

Senator Nickles. But you are waiving any conflict
of interest for the member of the association under your
amendment, and I think that is broader than even you
intend to do.

Senator Kerrey. Look, I am not waiving in this all

criminal statutes. I am merely saying that, as a

- consequence of being a member of the union, that they are

not disqudlified from performing their duties on the
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board. That is what we are attempting to say with the
language.

Senator Nickles. If the Senator would yield. I
just think you need to work on your lahguage because I
think you are waiving any conflict of interest as it
applies to an employee organizatibn.

Senator Kerrey; I appreciate'that you think I
should work.on the language.' I want to vote on the
amendment. 1I méan, we have voted amendments here in this
committee that we afe‘néw going to Work on and we are
going to consult with staff and have staff improvéIOn it.
I insist that we vote on the amendment. We have not gone
to general counsel'tdjwork'on 6ther amendments.

We can vote the amendment and we can work with the

.foice of Ethics and we can come up with any additional

changes you want to make to this thing to make it clear
that all this amendment does is make cértain that, as a
consequence'of being in the union, this individual is not
prevented from performing his or her dufies on the board.

Senator Méynihan. | Good. Let us vote.

The Chairman. I think the difficulty is, some of us
are not clear as to what the amendment proposes, as to
what it heans. But you are entitled to a vote.

Senator Kerrey. I thank the Chair.

The Chairman. Do you want a roll call vote?
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Senator Kerrey. I will go voice if that gets the
done.
The Chairman. Those in favor, signify by saying

[A chorus of ayes].

The Chairman. Opposed, nay.
Senator Nickles. No.
The Chairman. No. The ayes have it. The amendment

is agreed to.

I would ask the distinguished Senator to see if the

language cannot be clarified. I think that would be

helpful.
Senator Kerrey. Yes, sir.
Senator Graham. Mr. Chairman?
The Chairman. Senator Graham.
Senator Graham. Thank you, Mr.,Chairman. Mr.

Chairman, I would, first, like to make a comment and then

I am going to offer an amendment. The comment is that in

the

current tax law there are a number of clear

inequities between the position of the taxpayer and the

due

‘government .

Two of those are, first, that if there is a refund

from the government to the taxpayer, the rate of

interest on that refund is eight percent, but if the

taxpayer owes the government an additional payment the
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interest rate is nine percent.
We have rectified that in the Chairman's mark, in
pért, as it relates to individuals, and we have said they

will both be at the nine percent level. For

.corporations, we have left that differential of eight and

nine.

But maybe even a more egregiéus situation is the
statute of limitations. The government has 10 years to
go after the taxpayer if it believes that the taxpayer .
owes additional funds, but the taxpayer only has 3 years
to seek a refund.

| We had instances in our hearings, And I think the
Senator from_Oklahoma had the same expefiénce in his
hearings} in which it was in the course of the government
pursuing its iO-year statute 6f limitations that it found
out that actually the taxpayer had overpaid his taxes.

In a case in Florida, a taxpayer had been overpaying
his FICA tax by a substantial amdunt. The problem was,
it was beyond the three-year window and so he was
ineligible to get a refund on the areas in which he had
been overpaying, while the government was able to |
continue to pursue a deficiency in those areas in which
he had been found to be underpaying.

According to the materials supplied by the committee

by Joint Tax, if we were to establish the same level of
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window, six years for both the taxpayer and the
government, it would have a revenue cost to the
governmént in terms of the refunds of $454 million over
the next 5 years, which Says to mé that in a S5-year
period there are $445 million of lawfully owed, but for
statuté of limitations, refunds fo taxpayers. Four
hundred;and forty-five million dollars of réfundé which
are not being made solely becauée"of this arbitrafy
three-year cut off on‘application.

Now, I have amendmentsvto deal with those, buﬁ I am
not going to offer them ét this £ime because they would
have the effect of making this bill even more imbalanced
than it already is in terms of its revenue éoét. |

So I point that out for purposés of the information
of the members of.tﬁe committee in hopes fhat before we
conclude:bur action on this bill we will deal with those
inequities. In order to puﬁ us in a'fiﬁancial position
to do so, I now would like to move----

Senator Nickles. Wait. Would the Senator Yield
just for a second?

Senator Gréham. Yes.

Senator Nickles. I would like to support your
efforts and make a cbmmént because I think it is awfully
important. We want to be taxpayer friendly. I think the
statute of limitationé is important so you do not have
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these .cases drawn out forevér.

Also,‘I want to thank the Chairman, if you do not
mind,.Bob, for just a half a second. One of the things
that we did that was very good for taxpayers, .is a lot of
taxpayers have underpayments and overpayments and we said
in the future they should be offset with the right
interest rate. ' Taxpayers should not be penalized. We
did that prospectively. We did not do that retroactively
for.open years. You have many cases that are pending for
years, and we ought to fix that, too.

If somebody has both underpayment of'assessmenté andl
overpayments, the takpayer.should not be coming éut on
the short end of the stick or to the benefit of the
government on interest. So we fixed it prospectively.

I, frankly, think we should also fix it retroactively for
open yeafs in tax case. |

Senator Graham. Well, thé good news is, I am about
to offer an amendment which will not only balance the
current shortfall in this legislation, but will provide a
sufficient amount of revenue to allow us to do exactly
what the Senator from Oklahoma and I feel would be fair.

That ‘is, to turn our attention to what this committee
did less than 12 months ago when it passed, as part of
the Tax Reduction Bill of 1997, an increase in the
tobacco fax which was 20 cents per pack, effective
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October 1,11997.
~When our bill went to conference with the House,
which had no similar provision, ﬁhe result was to raise

the tax in two steps. First, the tax rate was increased

'by 10 cents a pack effective January 1, 2000, and then,

secbnd, it increased it an additional.S cents pef pack,
to a totél'of 15 cents, effective January 1, 2002.

I am proposing, éé was stated in Amendment Number 9
filed by Senator Moynihan, that we return to the level of
taxatioﬁ that £he Senate had voted, and this committee
voted by:a'vote'of 18 to 2, to the 20 cent level and that

we accelerate the effective date sufficient to raise an

‘estimated $12.8 billion.

I understand the Joint Tax Committee is calculating

" what that effective datevwould have to be in order to

reach that level of income, which would allow us to fully
fund the:bill that we have before us and provide a

sufficieht améunt of additiohal funds to be able to deal

"wiﬁh this gross inequity of the 10-year statute of

limitations for.the government, but a'3-year'period for
the taxpayer to file for refunds.

My proposal would be that we set both of thém at six
years and we deal with the issue that Senator Nickles has
raiséd relative to allowing taxpayers who are in both a
refund and a deficiency situation to be able to net out
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those and to make that applicable to currently open tax
years.

But those amendments would not be offéred'unless we
are willing to fully fund the existihg bill and leave
enough additional revenue in order to achieve those
laudatory objectives.

Senator Moynihan. Mr. Chairman, méy I gay) fhis was
the amendment I préposed to offer. I am delighted thaﬁ
the Senator from Florida has done so. I think we should
adopt it. |
| _Sena£or Kerrey. er. Chairmén,'if-I'coqld say as

well, I concur. I think this satisfies the concerns that

I had earlier. If We can fully pay for this bill we can

report something out and, I think, advance it rather

quickly.

The Chairman. Let me point out that we have the
budget fesolution before the Senaté. In that‘resolution”
a determination has been made as to what should be.done
with respect to taxes.

I have to say that the difference between now and
last year is that this tobacco tax has becomé very
controvefsial. I think it could very well set back the
movementlto bring about reform of the IRS, which I think
is the top priority of the American people. So,»I would

urge that this amendment be rejected. We are working,
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ample time for this committee to speak, and Congress to
speak, on the issue of tax increases this year.

The Chairman; I might add to what Senator Nickles
said, that Senator Moynihan and I have written a very
strong letter about the importance of retaining and
reserving all tax matters for this committee. I think
that is something that is going to take the.strohg
support of all of us, and we want to work.with all of you
on this. |

Let me say, if I might, to the distinguished Senator
from Florida, we understand and appreciate his effort‘to
come up with a solution to the problem, but ‘I think at
this time it would be in the best interests if this‘.
amendment was defeated. It is something that we will bé

dealing with at a later time.

Senafor Graham. Mr. Chairman, to close on my
amendment .

The Chairman. Senator Graham.

Senator Graham. Mr. Chairman, I believe that a

committe§ earns the respect of its body by the way in
which it acts, and I believe fhis committge would be
disparaging its position if, as one of the first major
actions after having achieved a balanced budget in which
this committee played a very significant role, we were to
report out an IRS reform bill which was over $9 billion
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out of balance.

If it is felt that this particular approach is not

'appropriate, then I would be willing to defer a period of

time this evening, but not before the conclusion of
action on this bill, to 1et someone offer a substitute
amendment which would provide the funding for this
legislation. | |

But,it is not, in my opinion, acceptable, nof does
this committee justify the kind of confidence that we
want theLSenate-and the American public to place in us,
if &é.juét defeat this‘amendment and then ask to vote on

a bill that is‘grossiy out of balance and does not

prbvide the resources to do some very important further

steps in'terms of making this bill more equitable towards

taxpaYer$.
‘Senator Nickles. Mr. Chairman?
The Cﬁairman. Yes; Senator Nickles.
Senator.Nickles. A Mr. Chairman, I appreciate the

comments that my colleagué'from Florida raised, but I

~also remember the comments that you made earlier, that

you are going to continue to search for offsets. I also
appreciate the interest and everybody saying, boy, we
want to balance the budget, we db not want to spend.the
surplus.z

But f migﬂt tell my colleagues, we are in the process
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of passing a supplemental appropriation bill that spends

$5.3-5.4 billion, and not a dime of it is offset. That

is real and it is now. What you are talking about is
: :

being in balance for the first five years under the

proposal and coming

up short for the next five years, ,and

we need to work on that.

I would be happy to work with you. It may be that

the solution that you have proposed is the one maybe

within a few weeks that we might be considéring, but I

think at this point
pasé it.
The Chairman.
[No response]

The Chairman.

Senator Nickles.

call Voté?
The Chairman.

The Clerk will call

The Clerk. Mr.

The Chairman.

it is probably not the right time to
Any further comment?

If not, we will vote.

Mr. Chairman, can we have a roll

A roll call vote has been called for.
the roll.
Chafee?

No, by proxy.

The Clerk. Mr. Grassley?
Senator Grassley. No.
The Clerk. Mr. Hatch?

The Chairman.

The Clerk. Mr.

No, by proxy.

D'Amato?
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The Clerk. Mr.

The Chairman.

The Clerk. Mr.
Senator Nickles.

The Clerk. Mr.

The Chairman.

The_Clerk. Mr.

The Chairman.

The Clerk. Mr.

The Chairman.

106 |

No, by proxy. '
Murkowski? ‘
No, by proxy.
Nickles?

No.
Gramm, of Texas?
No, by proxy.
‘Lott?
No, by proxy.
Jeffords?

No,_by‘pfoxy.

The Clerk. - Mr. Mack?
Sénator Mack. No.

The Clerk. Mr. Moynihan?
Seha£or Moynihan. Ayé.
The Clerk. Mr. Bauc@s?
Senafor Baucus. Aye.

The élerk. Mr. Rockefeller?
Senator Rockefeller. Aye.
The Clerk. Mr. Breaux?
Senator Breaux. No.

The Clerk. Mr. Conrad?

Senator Moynihan. Aye, by proxy.

The Clerk. Mr.

Senator Graham.

Graham, of Florida?

Aye.
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The Clerk. Ms. Moseley-Braun?

Senator Moseley-Braun. Aye.

The Clerk. Mr. Bryén?

Senétor Bryan. Aye.

The Clerk. Mr. Kérrey?

-Seﬁaﬁor Kerrey. Aye.

The élerk. Mr]'Chairman?‘

AThe Chairman. No.

The Clerk, Tﬁe votes ére 8 yeas, 12 nays.

The éhairman. | The.amendment is not agreed to.
Senator’Kerrey.: Mr. Chairman?

The Chairman. 'Senator'Kerrey.

Senator Kerrey. Mr. Chairman, staff does not need

to distribﬁte Améndment Number 2. Given the hour and
given the likeiihoéd of it being defeated, I am not going
to offér_Amendment Nﬁmber 2¥ ‘But if I could, I want to
describe it in a single minute.

This provision wOuld'have provided for a joint
hearing of two members of the Majority and.one member of
the Minority from each of the committees of Finance,
Appropriations, Government Affairs, Senate and House,
biehnialiy with this new board.

The purpose of this was to create an envirénment
where shared consenéus could be achieved between the

oversight board and the Congress on a variety of things,
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not the least of which is what kind of technology
investments are going to be made.

I hope either that we will adopt this eventually or
that we will come up with some mechanism to get this
done, because I think it is terribly important to get to
that kind of place where_ﬁhat can be accbmplished. I
say, Mr. Chairman, I think we are working our way to
developing a very gobd piece of legislation. I hope Wé
can find adequate offsets and a way to pay for it.

But i hope all of us understand thét there are_456
Qorking days between day and December 31, 1999. This
législation, nobody should make any mistake about it, is
asking the IRS to do lots of new things.

Todaf, just for the record, the IRS collects
approximafely $1.6 trillion, with an operating budget of
about $8 billion, less than half of one percent. It is
the most efficient tax cOlleétion,agency in the entire
industrial world. |

One of the most remarkable things about the
Restructuring Commission, of all the witnesses that we
heard--and we heard thousands of witnesses--from
employees, as well as private sector people in both

public and private hearings, we did not find a single

"incident where an individual came forward and said that

there was a bribe taken by an IRS agent, by a revenue
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agent. That makes this agency rather unique. It is
clean, in short. It may be.a bit too rigid. There are
lots of things we want to do differently.

But no one should suffer under the illusion that the
450 working days that the IRS has between tbday and

December 31 of 1999 will have those men and women sitting

-around on their hands looking for something to do.

This legislation, as good as it is, I.think we have

to be very conscious as we move towards final passage of

this thing that we are going to be aéking the IRS to do

lots of additional things, includding making certain that
their coﬁputers are ready to adjust to the new century.

Sendtor Moynihan - Mr. Chairman, could I just
continue on the theme that the Senator from Nebraska has
raised, and I think the answer is yes.

Sir, today we have received two letters. One was a
long letter from the Commissioner Rossotti himself
raising the question of whether, if the provisions in
this legislation have to go into effect before December
31, 1999, before the year 2000 comes along, they might
very well make it impossible to do both. That would be
the ultimate ruin. I see Ms. Killefer is nodding.

The Commissioner gives us a very detailed set of
suggestions about what provisions he thinks should be

effective July 31, 1999, July 31, 2000. July 31, 2000.
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That is the one he is mostly talking about.

Later in the day I received a letter from the
Secretary, which I am going to take the liberty of
reading.: It is quick.

"As Commissioner Rossotﬁi noted in his letter
earlier, the IRS is engaged in one of the largest
information systems challehges in the'country tbday. At
a projected cost of nearly $850 miliién.through FY 99;
the IRS efforts to make its_75,000 programsjand thousands
of'computers year 2000 compliant is a trﬁly massive
undertaking and requifes every avéilable feéoﬁrce to
ensure that the service will be ready fo meet the year
2000 deadline. Because of the demands this effort will
impose on thé IRS, I am writing to undérscore the
Commissioner's concéfns. |

Spec#fically,Ai urge'the committee to set the
effective date of.many provisions in the IRS
Restructuring ﬁill which will require systems chénges no
earlier than January 31,'2000. 'Provisions with earlier
effective dates could imperil the IRS;s effért to prepare
for the century date change."

I hope my colleagues heard me on this. We face an
unprecedented event. The airlines could stop working on
December 31, 1999. 1In the defense world, systems of

every kind are in peril.
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I had the opportunity today to introduce Arthur
Levitt, Jr. for a second term, and he is already telling
banks in this country, just because you think you are-
compliant, if you are dealing with somebody abroad who is
not, you‘had better get out of the relationship with them
now. There is no éxperieﬁce with such a change.

What the Secretary asks us, is to pay close heed to

the suggestions by the Commissioner, that in order to do

-what we_Want done he needs this amount of time. He

cannot dq both program changes simultaneously.

I would like to ask that these be put in the récord.

The Chairman. Without objection.

(The letters appear in.the'appendix.)

Senafor Moynihan. How do you think we ought to go
about this? I see Ms. Killefer might want to speak.

Ms. Killefer. ~ Yes. Let me juét”echo the concerns
of the Commissioner and the Secretary. We have met with
staff to go over these concerns.

We applaud the efforts of this committee and would
like to support them. Our issue is the feasibility of
these. I think we would all agree that the IRS needs to
continuekto operate as we go through the century date
change, and that it would be unwise management to place
burdens on it such that we put that program in- further
risk.
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As most of you know, the magnitude of this program is
enormous. It depends on changes in a legacy system, some
of which aafe back to 1960 and are in Assembly language.
They. depend on roughly 900 programmers who understand
these systems. We simply cannot get all of.it done, as
well as the magnitude of systems changes that-are
imbedded in this bill.

‘I know that you did not pass these or look at these
with the intent of bringing down the IRS, but the systems
chénges that are imbedded in many of these provisions

would, in fact, do that. I think we have to be

responsible.

Sénator Moynihan. Ms. Killefer, please do not tell
énybody.éround Capitol Hill right now that you might
bring down IRS. That is a no-no.

[Laughtgr].

Senaﬁor Moynihan. The greater efficiency and
service to the taxpayer.

Ms. Killefer. Absolutely.

Senator Moynihan. No. But this could be a problem.

Ms. Killefer. But it is a very serious situation.
I think just wise management suggests that we are very
supportive of your efforts, but we have to recognize the
century date change and the very unusual situation it
places us in.
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The Chairman. Let me say that, as I listen to you,
there is both good news and bad news. There is good news

in that you do recognize that reforms we are talking

about are important and in the interests of the taxpayer.

Am I correct on that?

Ms. Killefer. That is correct.

The Chairman. VThe bad news is, you want‘to pbstpone
it. Let‘me make the general observation that, as far.as
I am concérnéd, justice delayed ié justice denied. These
are too important to'just postpone them indefinitely,

But we do, of course, always want to work with the
Commissioner and the agency in a fruitful,.positive way
of trYing to devélop a program that meets all these goals
and obje¢tiVes.

.So one of the things I am going to prOpése is that
the Commissioner sit down with the Chief of Staff of the
Joint Tax Committeé to review the various requirements
and try to come'up with solutions that are in evérybody’s
mutual interests.

But I have to emphasize that I do not feel I can
personally go out to the public and say, weil, we
recognize these are serious probléms, but IAam sorry, we
cannot do anything about it for a couple of years. There
has to be significant progress in making this
organization taxpayer friendly, and that we ﬁill insist
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upon, and we do want to work with you.

I would like to ask Lindy Paull, our Chief of Staff
for the Joint Tax Committee, if she has any observation
to make.

Ms. Paull. Well, I would say that both the House

bill'and the bill that you are about ready to.approﬁe

" have numerous changes to improve taxpayer rights. I

think that it would be worthwhile to go through and
énélyze Qhat are the most important that need to be
prioritized} and we can get back to yéu with a list as
quickly as possiblé,vafter workihg with the Treasury

Department and the IRS Commissioner.

Sénator Baucus. Mr. Chairman?
The Chairman. Senator Baucus.
Senator Baucus. I think that is very important, if

this bill passes and is reported out as I expect it will,

to give us an opportunity before we go to the floor
because I think none of us want--and this is a little

cataclysmic--to enact legislation that is going to put

such an additional burden on the Service that it is going

to make it almost impossible to meet its century change

requirements. But on the other hand, we do want the IRS

to be more taxpayer friendly, and so forth. It is a

matter of good faith and balance here.

So I urge you to work very closely together and get a
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list of those provisions which are, in fact, systems
changes which will cause all these problems. On the
other hdnd, there are a lot of provisions in this bill
which are not systems changes.

Ms. Killefer. Exactly.

Sénator Baucus. Which we all generally approve of
and wdnt'enacted. Bﬁt we do need to know which systems
chénges are going to cause problems.

Ms. killéfef. And the system changes vary in their
dég:eé of bufden on the programmers.

Sénator Baucus. Right.

Ms. Killefer. So we would be happy to share that
and go tﬁrough the list and try aqd gét as much done as
possible.

Senator Moseley-Braun. Mr. Chairman, the ohly
prioritization that‘the Service will be looking at will
be thosevpriorities relating to systehs specifically and
not the ;ther taxpayer rights and privacy kinds of issued

that are addressed in this bill.

Ms. Killefer. That is right.

Senafor Moseley-Braun. Thank you.

Senator Baucus. Mr. Chairman?

The Chairﬁan. Senator Baucus.

Senator Baucus. Mr. Chairman, I would just like the

Chairman's view with respect to extenders and at some
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point passing legislation so we can ektend the extenders
without a gap. I mean, this is a subject that you end I
have talked about eariier. I just think it would be
appropri;te if you could give us your views on that
subject.'

The Chairman. Well, eS'the distinguished Senator
from MontanavknOWS, I think all of us on bOthjeides of
the aisle look upon these extenders as extremely
importanf. We want‘them extended.without gaps.l_We’will
have fureher tax legislation this year and we will

include the extenders as part of that.

Seneﬁor Baucus. Thank you very much, Mr. Chairman.
Senator Rockefellef, Mr. Chairman?

The Chairmen.' Senator Rockefeller.

Senaeor'Kerrey. Would Senator Rockefeller Yield

just forilO seconds? I just want to make sure the
Chairﬁan had an opportunityvto clarify something.
Senator Rockefeller. Yes, I will.
Senator Kerrey. Earlier you also seid that you

iﬁtend to do these extenders without any gaps.

The Chairman. I said that.
Senator Kerrey. Thank you.

Senator Rockefeller. Mr. Chairman, I have an
amendment which I think is of concern to the Justice
Department and to Treasury, so I might ask Mr. Lubick
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what he thinks.

It is about the modifying of privilege and
confidentiality in this. If this is for small taxpayers,
medium-sized business, small business, et cetera, I can
understahd that and could go along with that.

If you get iﬁto large publicly-traded coﬁpanies that l
have fleets of lawyers, accountants, and all the rest_of
it, I am not sufs that it is necessary. I wouid like
very much to have your visw on it. I would like to offer
an amendment.

Mr. Lubisk. Senator Rockefeller, we, of course,
have reser&ations about the whole privilege question.

-Senator Roskeféller. I understand.

Mr. Lubick. But( given that, certainly the
objective that Qas stated to. be the objective of the
privileée was to enable those small businesses and
individuals who were not able to afford high-priced
talent likevI used to be, I guess, to give them advice in
planning their affairs.

I think this is another question; and I referred
earlier to Senator Kérréy's large circle and small circle
for judging these provisions. I think your amendment
would focﬁs the benefits of this provision upon those
compliant taxpayers trying to get along in the large
circle and not at the same time help those taxpayers who
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are trying to use it as a cover-up for tax shelters, et
cetera.

So we think the amehdment is appropriate under the
standards that the cémmittee iS'operatihg. We know that,
incidentélly, even very learned accounting experts, as

has been cited by the American Bar Association, William

“Raby has written ahd book, who was formerly a Big Six

major accounting perSQn, that disclosure and integrity of
the accounting process and iﬁdependence run counter to
each other. -

So I think if fou focus it on the areas where
taxpayers have a real néed to it, you will héve greatly
improved the situétion.' I note that the commission upon
which Senators Grassley ahd Kerrey served studied this
question but did not endorse the idea. So I think your
amendment would be certainly an improvement in this
situation. |

Senator Rodkefellef. Mr. Chairman, it would cost
less thaﬁ 550 million over the cburse of 10 years, and I

would advance it.

Senator Baucus. Mr. Chairman?
The Chairman. Senator Baucus.
Senator Baucus. Mr. Chairman, I think this is a

very important amendment. First of all, privileges in

the law are court created, they are not statute created.
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Whether it is the attorney/client privilege, or

'husband/wife privilege, and so forth, these are

privilegés that are created in the common law through the
courts and not created by statute.

If we go down the road here of{ by statute, creating
privileges, I think it is a precedent that we are going
to regret. Thevgoal here, of course, is just tovfind the
trnth, to get to the truth. The more we start creating
privileges, I think, the more difficult it is going to be
for courts to find what the truth actually is in a given
case. ' |

Second, it is the point that the Secretary made with
respect to particularly large publicly traded
corporations. There is an accountant which certifies
that these financiai statements are presented according
to generally accepted accounting principles. |

I mean, independent auditors today auditing financial
statements, again, particularly of publicly-held
corporations, are performing an independent assessment
role. I mean, they are not employees of.the company,
rather, they are auditors certifying to the public, to
the SEC, or to whomever, that these financial statements
are valid and true.

Frankly, if we were to create this privilege where
this accounting firm now found itself compromised because
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of the privilege, I‘ﬁhink that that is.going to question
the integrity of the certification by accountants.

I might just say that this issue arose before the
Supreme CQurt. Chief Justice Berger, on behalf of the
unanimous Supreme Court in Upited States vs, Arthur
Young, basically ﬁade this point.

I‘Qiil ﬁot read the entire q@ote, bﬁt the essence is,
"the independent auditor assumes a public
responsibility.": If we were to go down ﬁhis road in
creating this privilege, it would seriously jedpardize
th;t independehce.

On the other hand; I think small companies do
probably,Fin some cases, néed this protectibn'or‘need
somevadvice to come talk to their accountants, and so
forth. So the amendment offered by the Senator from West
Virginia makes gqod sense.

But tp, in a broad brush, create this privilege for
all companies, particularly for large companies who, as
the Senator says, has their fleet of lawyers anyway, I
think wouid be unwise.

Senator Rockefeller. Mr. Chairman?

Senatbr Mack. Mr. Chairman?

The Chairman. Senator Mack.

Senator Rockefeller. Mr. Chairman, I am advised

that this;may even raise money and there is no, yet,
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final cost attached to it. But it may even save money.

The Chairman. Senator Mack.

Senator Mack. Thank you,IMr. Chairman. 1 oppose
the amendment. First of all, I would say that at least I
never proposed the confidentiality privileges for the
purpose of small businesses only, it was done for the
purpose pf treating all taxpayers equally who get their
advice from Federally authorized tax practitioners.

To discriminate against publicly traded companies
undercuts.this~goal of equai treétment. There is no
justifiéation for the pfopdéal baséd on the accountant's
role as an auditor, for'only tax advice is covered by the
privilege. |

I miéht just add, theré are statutorily-creatéd
privileges under Federal.law. There is no interference
with the SEC or other'govérnment entitieé,'as the
privilege is for tax cases invqlvingvthe IRS. There is
no interference with criminal proceedings, as the
privilege applies only_to.noncrimihal matters.

So I oppose this amendment.

Senator Nickles. Mr. Chairman?
The Chairman.  Senator Nickles.
Senator Nickles. Mr. Chairman, I, likewise, oppose

this amendment. This is kind of like saying, well, all

right, yoh have confidentiality if you are uéing a small
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town CPA, but if you happen to use H.R. Block, if you
happen to use a publicly traded firm, one of the big
boys, you do not have any confidentiality.

That does not make sense. That is not good policy.

I think when people are dealing with taxes and they are
seeing advice from their accountént, whetﬁer'they work
for Ernst & Young, H.R. Block, or the locai Ccpa thét is
in their small town, they'want to be able to receive some
advice and éonsult with them.

Senatbr Rockefeller. Would the Senator yield?

Senator Nickiés. In just a moment. I think to say,
well, we think you have confidentiality in all small
firms but you do.not with the big firm, maybe you will
just ﬁave a big exodus in gding to the small town CPAs.
But I just do-not think it makes good sense. I think
éenator Mack is right.

If I am misunderétanding the amendment, I stand
corrected. But I think, as I understand it, it would say
that you have the confidentiality in dealing with your
CPA, unless he happens to be in é publicly traded firm,
and then you do not have it.

Senator Rockefeller. If the Senator would yield.
This is not about confidentiality with the CPA, but.
confidentiality with the publicly traded company for
which the CPA is employed.
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The Chairman. S Senator Breaux.

Senator Breaux. I think ﬁhe whole nature of what we
are talking about, if it is the policy of our government
to say that a taxpayer should have the right of
confidentiality with people who help him prepare his tax

returns, it should not matter whether the person is

helping him prepare.that tax return with his 1aw'degree

4 showing or with his CPA degree showing.

What we are looking at with this policy is the
taxpayer, not at for whom the taxpayer works. If we make
the principle that we should protect the taxpayer's
confidentiality, again,'it should not matter whether the
guy has a law degree out there or a CPA degree out there.

What Senator Rockefeller's amendment says, is he
wants to preserve the confidentiality, but only to
individuals.and non-publicly traded businesses. You are
either going to have it or you are not going to have it..
If we ma#e the decision to have iﬁ, it should apply
equally to all taxpayers whetﬁer they are a business, a
publicly traded corporation, or an individual.

The question is, are we going to have this as a
policy? I think the answer is yes. If we do, we should
have it for everybody or we should have it for nobody..

Senator Nickles. Absolutely. Absolutely.

Senator Kerrey. Mr. Chairman?
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The Chairman. Are we ready for the question?

Senator Kerrey. Mr. Chairman, if I could.
The Chairman. Very briefly, please.
Senator Kerrey. I will be as brief as I can.

I agree with what Senator Breaux said. I mean, I

have listened to Treasury's arguments on this, big

'circle/sﬁall circle is my language. I do think that

extending this privilege makes sense. The pfoblem with
compliance today i$ much greatef with small business,
interestingly, than itvis wiﬁh large business{

In addition to that; I would point out thét one of
the problems we have goﬁ with the.amendment is that if
you'say it is a publicly traded cbmpany, you ha&e a lot
of very large corporations that afe privately held. It
is a distinction that, if seems to me, is rather:
difficult. So on that basis and manyvothers,'briefly_

stated, I will oppose thé,amendment.

TheIQhairman. We will have a roll call‘vote.

Senator Baucus. j Mr. Chaifman, just one minof point_
here.v

The Chairman. Very briefly.

Senator Baucus. In the burden of proof language we

"make a cﬁt-off at $7 million. So this argument that

everybody is the same just does not apply. In the burden
of proof provision that this committee is going to
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approve, if you are above $7 million you do not get the
so-called shift of burden of proof. You do not get it.
We made a $7 million cut-off.

Second, I do agree with the point of the Senator from
Nebraéka that it should not just be publicly traded
éorporations, just-large. These large companies, I have
nothing against them, but they havé tax advice that is
privileged.

‘I do worry very much, the way this bill is written,
how it affects accountants who. allegedly provide
independent audits. ‘It is going to'question their
integrity and cause, at least on the surféce, a conflict
of interest. I just do not think we want to go dowﬁ that
road.

The Chairman; I think there has been adequate
discussion of this amendment. A roll call vote Will be

held. The Clerk will call the roll.

The Clerk. Mr. Chafee?

The Chairman. No, by proxy.
The Clerk. Mr. Grassley?
Senator Grassley. No.

The Clerk. Mr. Hatch?

The Chairman. No, by proxy.
The Clerk. Mr. D'Amato?
The Chairman. Né, by proxy.
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Senator Nickles.

The

The

The

The

‘The

The

The

Clerk. Mr.
»Chairman.

Clerk. Mr.

Clerk. - Mr.
Chairman.
Clerk. Mr.
Chairman.
Clerk.  Mr.
Chairman.
Qlefk! Mr.

Senator Mack.

The

‘Clerk. Mr.

Senator Graham.

The

Clerk. Ms.

Murkowski?
No, by proxy.
Nickles?
No.

Gramm, of Texas?'
No, by-proxy.
Lott?

No, by proxy.
Jeffords?
No, by proxy.
Mack? |
No.

Moynihan?

.Senator Moynihan. Aye.

The Clerk. Mr. Baucus?
Senator Baucus. Aye.
The Clefk. Mr. Rockefeller?
Seﬁator Rockefeller. Aye.
The Clerk. Mr. Breaux?
~ Senator Breaux. No.
The Clerk. Mr. Conrad?
Senatof Moynihan. No, by proxy.
The élerk. Mr. Graham, of Florida?

No.

Moseley-Braun?
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Senator Moseley-Braun. No.

The Clerk. Mr. Bryan?

Senator Bryan. No.

The Clerk. Mr. Kerrey?

Senator Kerrey. No.

The Clerk. Mr. Chairman?

The Chairman. No.

The Clerk. The votes are 3 yeas, 17 nays.‘

The Chairman. The amendment does ﬁdt carry.
Senator Grassley. Mr. Chairman? |

‘The Chairman. Senator Grassléy. I would hope that

we would be close to the vote on enactment of the
legislation, but I will call on you first, Senatbr
Grassley.

Senator Grassley. Yes. Your staff asked me to make
a clarifying point on an amendment that youlhave
accepted, or will accept, I guess, after I make this
statement. That is in regard to my further élarificétion
of your provision that the taxpayer's advocate must have
a background in customer service as well as tax law.

I asked for a clarification that that would be a
taxpayer.advocate having experience representing
individual taxpayers or taxpayers' rights, and I would
agree to striking out the words "or taxpayers' rights."

The Chairman. Without objection, so agreed.

MOFFITT REPORTING ASSOCIATES
; (301) 390-5150




16

17

18

19

20

21

22

23

24

25

128

Are we ready for the vote on reporting out the

legislation?
Senator Moynihan. Just a second. Senator Moseley-
Braun has one. It is not an amendment.
Senafor Moseley-Braun. Is this the fihal vote?
The Chairman. Yes.
SenatorkMoseley-Braun. Oh, wonderful. I want to

congratulate you, Mr. Chairman. vI think you have done a
great job with this and I am really pleased with the
privacy iséues for taxpayers. I think that is so
important. I think privacy concerns are going to be
major coﬁcerns as we go forward.

I am not going ﬁo take a really long time, but I jus£
wanted to raise one technical point for the staff,
primarily, and that is this. I know you have worked hard
and you have done a great job with this, but Senator
Graham and I were just sitting here talking about the
statement that was made that the shifting of the burdeﬁ
of proof was limited at $7 million.

We just looked at the mark that we have been given,
and it is not referenced there. Then I asked my staff
and she said, well, it is in the statutory language. It
is really imgortant that you give us the statutory
language so we do not run into omissions like that asAwe
consider these things, because we have to be concerned

'MOFFITT REPORTING ASSOCIATES
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with the details, too, and it is not in the mark.

Ms. Paull. Well, just to clarify. For individuals
there is no net worth limitation on the bﬁrden of proof
proposal. For businesses, there is the $7 million net
worth limitation that applies to attorney's feeé, and it
is crOSSrfeferenced in the mark.

Senator Moseley-Braun. But it was not cross-
referenced in the mark I got.

Ms; Paull. It is cross-referenced in the mark, but
to a éodé sectién, so the $7 million net worth term is
not in the mark. We will try to fix that for the future.

Senator_Moseley-Braun. A little English would be
good.' |

Ms. éaull. All fight.

Senator Moseley-Brahn. Other than that little tiny
point, just to say,er. Chairman, in closing, I think you
have a done a great job, and I vote aye even beforehand.

Senator Moyhihan. Mr. Chairman, i do suggest we
have a roll call vote while we are still here and wrap
up.

The Chairman. I will ask the Clerk to call the roll
on final passage of the legislation. Those in favor,
signify by saying aye.

[A chorus of ayes].

The Chairman. Opposed, nay. I will ask the Clerk

"MOFFITT REPORTING ASSOCIATES
(301) 390-5150



- 10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to call the roll.

The Clerk. Mr. Chafee?

The Chairman. Aye, by proxy.
'The Clerk. Mr. Grassley?
Senator Grassley. Aye.

The Clerk. Mr. Hatch?
The-Chairman. Aye, by proxy.

The Clerk. Mr. D'Amato?
The Chairman. Aye, by proxy.
The Clerk. Mr. Murkowski?

The Chairman. Aye, by proxy.

The Clerk. Mr. Nickles?
Senaéor Nickles. Aye.

The Clerk. Mr. Gramm, of Texas?
The Chairman. Aye, by proxy.
The Clerk._ Mr. Lott?

The Chairman. Aye, by proxy.
The Clerk. Mr. Jeffords?

The Chairman. Aye, by proxy.

The Clerk. Mr. Mack?

" Senator Mack. Aye.

The Clerk. Mr. Moynihan?
Senator Moynihan. Aye.
The Clerk. Mr. Baucus?
Senator Baucus. Aye.

MOFFITT REPORTING ASSOCIATES
(301) 390-5150

130



10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

131

The Clerk. Mr. Rockefeller?

Senator Rockefeller. Aye.

The Clerk. Mr. Bfeaux?

Senator Breaux. Aye.

The Clerk. Mr. Conrad?

Senator Moynihan. Aye, by proxy.

The Clerk. Mr. Graham, of Florida?

Senator Graham. Aye. |

‘The Clerk. Ms. Moseley-Braun?

Senator Moseley-Braun. Aye.

The Clerk. Mr. Bryan?

Senator Bryan. Aye.

The Clerk. Mr. Kerrey?

Senator Kerrey. Aye.

The Cierk. Mr. Chairman?

The Chairman. Aye.

The Clerk. The votes are 20 yeas.
' Senator Moynihan. Congratulations, Mr. Chairman.
The,éhaifman. Let me thank the committee for their

Cooperation. I am very proud of what we have done. I
think it is a major step forward in the interests of the
American taxpayer and we look forward to this continued

cooperation.

I also want to thank the staff members of the

committeé, the Joint Tax Committee, as well as that of
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the Minority, for their cooperation and hard work. As I
say, Senator Moynihan, I think this is a major step in

the interests of the taxpayer of this country.

Senator'Moynihgn. And we will not forget the year
2000. |
The Chairman. I could not agreé more.
‘Ms. Pauil. ‘Mr. Chairman?
The Chairman. I would call on Lindy for any
comments.
Ms. Paull. The staff would request the usual

technical drafting authority.

The Chairman. Without objection.
Ms. Paull. Thank you.
The Chairman. Anything further?

[No response].
The Chairman. If not, the committee is in recess.

[Whereupon, at 8:00 p.m., the meeting was concluded.]
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STATEMENT BY SENATOR ORRIN G. HATCH
SENATE FINANCE COMMITTEE
MARKUP
IRS REFORM LEGISLATION
March 31, 1998

| want to commend the Chairman for this Mark. It is a good document. We can
all say to the American taxpayer that the wait has been worth it. What we have before
us is a stronger bill than the House passed.

This Chairman’s mark will do more for the taxpayer than the bill the House
passed. | am particularly pleased to see that taxpayer rights are strengthened, that
there is a new appeals process for the issuers of tax-exempt bonds, that innocent
spouses will receive real relief, and that penalties and fines will be reformed.

The American taxpayer can take heart at the bill we have before us today. |
don’t think we can ever get to the point where the IRS is seen as taxpayer friendly --
people are just not going to be happy turning over their money to the government.
However, we can, and should, ensure that the taxes are collected in a courteous,
efficient, and most important, honest way. This bill will move us toward that goal.

One provision that | particularly want to thank the Chairman and his staff, as well
as the Treasury Department, for working with me on is providing that an issuer of
tax-exempt financing can appeal the decision of the IRS through the tax court system.
This will help protect the individual taxpayers from having to go to court on an individual
basis to fight the IRS determination that a bond issue is not tax-exempt. This is
extremely important to those municipalities that issue these bonds. These bonds are
issued for tax-exempt purposes, such as construct schools or build hospitals and
universities. This is a good provision.

I am also glad to see the extensive taxpayer rights section of the Chairman’s
Mark. That is our ultimate goal today -- to ensure that taxpayer rights are protected. |
think that the Chairman goes a long way in ensuring that taxpayers will be protected
and notified of what their rights are when dealing with the IRS.

| wish | could say, however, that | like everything contained in the Chairman’s
mark. | have some serious concerns about the creation of an accountant-client
privilege in this context. | am concerned that we are using the Internal Revenue Code
to effectively amend the Federal Rules of Evidence. We have a clear procedure for
amending these rules already set out. Changing these rules is no simple matter. It
should only be done through careful, deliberate evaluation of the change and the effect
it will have on the judicial system. It should only be done with input from the Judicial
Conference of the United States, and others.



Page 2|

. I thank the Chairman and Senator Mack for listening to my concerns throughout

Q the process of preparing this remark. Both you and your staff have worked with me to
try to address these concerns. Unfortunately, we were unable to find a solution to my
concerns, and | continue to oppose the provision as written.

However, my belief in the need for significant IRS reforms and taxpayer rights
supersedes my opposition to this provision. | will not vote against this legislation based
on my opposition to this provision. IRS reform is just too important to the American
taxpayer.

Again, | commend the Chairman on this mark.
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STATEMENT BY SENATOR DANIEL PATRICK MOYNIHAN ?
SENATE FINANCE COMMITTEE MARKUP '
REFORM AND RESTRUCTURING OF THE IRS
MARCH 31, 1998
Mr. Chairman:

I coﬁmend Chairman Roth for his commitment to making a real
difference for taxpayers in their dealings with the IRS, and for
his determination to restore public confidence in this agency. We
should also acknowledge the effortgnof Senators Bob Kerrey énd
Chuck Grassley who, starting with their work on the IRS
Restructuring Commission, have contributed significantly to this
legislation, and have been leaders in the effort to transform the
IRS into a “customer-based” agency.

There is certainly room. for improvement in the IRS, and this
Committee and this Congress took a major first step last November
when we confirmed Charles Rossotti to be Commissioner of the
Agency. Mr. Rossotti has already made a difference. I am
pleased that the Chairman has included a number of items in the

mark to create flexibility for Mr. Rossotti in the area of

!




personnel and in pa&ing the way for implementation of his
taxpayer—-focused internal reorganization.

I am generally supportive.of the direction of this
legislation. In particular, I want to thank the Chairman for
modifying his mark to include two provisions of interest to me.
The first would require the staff of the Joint Committee to
provide an analysis of complexity and administrability issues
associated with pending tax legislation. Many of the problems
faced by the IRS are because of tax legislation. It is Congress
that has charged this Agency with implementing the ever more
" stupefying complexity of the Internal Revenue Code. If enacted,
the legislation before us today Will be the 64th Public Law to
amend the Internal Revenue Code'since the landmark Tax Reform Act
of 1986.

The IRS has had some well—publicized difficulties with its
computer modernizétion efforts. These problems have been

|

exacerbated by programming changes required by the Taxpayer

Relief Act of 1997, and by the so-called “year 2000 problem.”
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The GAO testified in September of last year that the year 2000
problem could be “catastrophic.” With time to accomplish the
year 2000 conversion running short, I am concerned about the
impact of new chapges to the Code that take effect before January
1, 2000. So I thank the Chairman for including a provision in
his modification that requires theAIRS to report back within 14
days after the Committee reports this bill, on the impact this
législation will have on their year 2000 computer conversion
project. At minimum, this will give us an opportunity to
consider whether effective dateé need to be delayed until after
the century date éhange modifications are completed.

Like the House—-passed bill, this bill creates an IRS
Oversight Board. But we ought to include‘the Secretary of the
Treasury as a member of that Board, as the House did, and I will
have an amendment to that effect.

One final point on the cost of this legislation. I know the
Chairman was prepared to fully offset the cost of the bill, but

circumstances dictated otherwise. As a result, the mark is fully

3




offset in the first five years but underfunded by $10 billion
over the second five. Regardlgss of how desirable are the
taxpayer rights contained in this bill, it is a source of concern
that this Committee would go on record as spending a portion of
the “surplus” at this early stage. All taxpayers will benefit

- ~
from the positive economic effects of reducing the debt, Which I
would suggest is the best use of any surplus. It is my hope that
before this bill is sent to the President thé Congress will find
a way to completely offset its cost.

I thank the Chairman and look forward to a discussion of the

amendments.
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' DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY March 31, 1998
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The Honorable Danie! Patrick Moynihan
United States Senate
Waghington, D.C. 20510

 Dear Pat;

As Commissioner Rossotti noted in his letter earlier today, the IRS is engaged in one of the
laxgest information systems challenges in the country today. At a projected cost of nearly $850
million through FY99, the IRS efforts to make its-75,000 programs and thousands of computers
Y2K compliant is a truly massive undertaking and requires every available resource to ensure that

the Service will be ready to meet the Year 2000 deadline, Because of the demands thig effort will

impose on the IRS, I am writing to underscore the Commissioner’s concerr.

Specifically, I urge the Committee to set the effective date for the many provisions in the IRS
restructuring bill which will require systems changes no earfier than January 31, 2000, Provisions
v_vith carlier effective dates wuld imperil the IRS" efforts to prepare for the century date change.

Iook forward to working with the Committee to make sure that the important work that you are
engaged in can be implemented effectively and as quickly as possible. '

Sincerely,

=125}

Robert E. Rubin

03-31-98 N3:43PM
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

COMMISSIONER March 31, 1998

Honorable William V. Roth, Jr.
Chairman

Committee on Finance

United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

I 'am writing to provide the Senate Finance Committee information about
provisions under consideration as part of the IRS restructuring bill which, in order to
implement, will require changes in IRS computer information systems.

‘As is noted in one of the provisions of the restructuring bill, it is essential that the
work needed to make the IRS computer systems comply with the Century Date Change
be given priority. If these changes are not made and tested successfully, computer
systems on which the IRS directly depends for accepting and processing tax returns
and tax payments will cease to function after December 31, 1999. In order to
accomplish this change, a massive effort is underway now and will continue through
January 2000. This project, one of the largest information systems challenges in the
country today, is.estimated to cost approximately $850 million through FY 1999 and
requires updating and testing of about 75,000 computer applications programs, 1400
minicomputers, over 100,000 desktop computers, over 80 mainframe computers and
data communications networks comprising more than 50,000 individual product
components. In addition, the data entry system that processes most of the tax returns
must be replaced. ‘

Most of the work to repair or replace these individual components must be done
prior to the tax season that begins in January 1999, and thus is at its peak during
calendar 1998. During this peak period, the IRS must also make the changes
necessary to implement the provisions of the Taxpayer Relief Act of 1997 which are
effective in tax year 1998. These changes are still being defined in detail but are
currently estimated to require about 800 discrete computer systems changes.

The most critical systems to which these changes must be made are systems
that were originally developed in the 1960's, 1970's and 1980's, and many are written in
old computer languages. A limited number of technical staff have sufficient familiarity
with these programs to make changes to them. Furthermore, the IRS suffered attrition
of 8% of this staff during FY 97, which attrition has continued at the same or higher rate
until recently. In part, this attrition reflected the very tight market for technical
professionals as well as a perceived lack of future opportunities at the IRS.
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This extraordinary situation has required the IRS to commit every available
technical and technical management resource to these critical priorities and to defer
most other requests for systems changes at least during calendar year 1998.

For these reasons, it will not be feasible to make any significant additional
changes to the IRS systems prior to the 1999 filing season, pushing the start of all
additional work to about the second quarter of calendar 1999. Furthermore during 1999
a major amount of additional work will be required to perform the testing to ensure that
all the repaired or replaced components work as expected prior to January 1, 2000.
Given the magnitude of the changes, it is likely that additional work will be required to
repair defects and problems that will be uncovered during the testing in the second half
of 1999. Thus, while some capacity to make systems changes is projected to exist in
1999, there is considerable uncertainty about how much capacity will in fact be available
even during calendar 1999.

With this context in mind, we have attempted to identify the provisions in the
restructuring bill that require significant changes to computer systems and estimate how
much staff time would be needed to implement these changes. Based on this very
preliminary analysis, we have prepared a list of recommended effective dates if these
provisions are adopted. In all cases, we would strive to implement the provisions
sooner if possible. In addition, two provisions entail both significant systems and policy
issues. For these items, which are discussed first, we suggest an alternative approach.

Alternative approach

1. Require that all IRS notices and correspondence contain a name and a
telephone number of an IRS employee who the taxpayer may call. Also, to
the extent practicable and where it is advantageous to the taxpayer, the IRS
should assign one employee to handle a matter with respect to a taxpayer
until that matter is resolved.

Concern: We agree with the objectives of this proposal, but are concerned
because it would entail a total redesign of customer service systems, and would
actually move the IRS away from the best practices found in the private sector.
We do support the proposal that the IRS should assign one employee to handle -
a matter with respect to the taxpayer where it is both practicable and where it is
advantageous to the taxpayer.

The proposal would affect the Masterfile, Integrated Data Retrieval System
(IDRS), and any system supported by IDRS (including AIMS and ACS). In
addition, the proposal is likely to decrease the customer service we are trying to
improve through our expansion of access by telephone to 7 days a week, 24
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hours a day. The assignment of a particular employee for a taxpayer contact
could actually increase the level of taxpayer frustration as the named employee
may be on another phone call, working a different shift, or handling some other
taxpayer matter when taxpayers call. In addition, consistent with private sector
practices, we are currently installing a national call router designed to ensure that
when a taxpayer calls with a question, the call can be routed to the next available
customer service representative for the fastest response possible.

Proposal: Require that the |RS adopt best practices for customer service with
regard to notices and correspondence, as exemplified by the private sector.
Require that the IRS report to Congress on an annual basis on these private
sector best practices, the comparable state of IRS activities, and the specific
steps the IRS is taking to close any gap between its level and quality of service
and that of the private sector. Furthermore, the IRS could be required to put
employee names on individual correspondence; it could require all employees to
provide taxpayers with their names and employee ID numbers; and, finally, it
could record, in the computer system the ID number of the employee who takes
any action on a taxpayer account.

2. The proposal would suspend the accrual of penalties and interest after one
year, if the IRS has not sent the taxpayer a notice of deficiency within the
year following the date which is the later of the original date of the return or

the date on which the individual taxpayer timely filed the return.

Concern: We agree with the objective of the proposal to encourage the IRS to
proceed expeditiously in any contact with taxpayers, however, our systems are
currently unable to accommodate some of the data requirements with the speed
necessary to make this proposal workable. In addition, we are concerned that
the proposal could have the perverse incentive of encouraging taxpayers to
actually drag out their audit proceedings rather than work with the IRS to bring
them to a speedy conclusion. Our administrative appeals process, which is
designed to resolve cases without the taxpayer and the government incurring the
-cost and burden of a trial, could also become a vehicle for taxpayers to delay
issuance of a deficiency notice.

Proposal: Require the IRS to set as a goal the issuance of a notice of
deficiency within one year of a timely filed return. Mandate that the IRS provide
a report to the Congress on an annual basis that specifies: progress the IRS has
made toward meeting this goal, measures the IRS has implemented to meet this
goal, additional measures it proposes toward the same end, and any
impediments or problems that hinder the IRS' ability to meet the goal. In
addition, the proposal could reemphasize the requirement that the IRS abate
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interest during periods when there is a lapse in contact with the taxpayer
because the IRS employee handling the case is unable to proceed in a timely
manner. The IRS could be required to provide information on the number of
cases in which there is interest abatement each year in the report.

Effective dates

'We propose the following effective dates for specific provisions. These dates are
driven by the capacity:of our information technology systems, not the impact of the
policy. Some of these provisions would be fairly easy to implement, but in total -- and in
conjunction with all the other demands on our information technology resources -- it is
simply not feasible to implement them until the dates proposed. If the situation
changes, we will strive to implement the provisions sooner.

The effective date for many of these changes is January 31, 2000. Given that all of
these changes must be made compatible with the Century Date Change, we believe we
will need the month of January 2000 to ensure all the Century Date Changes are
successful before implementing the provisions Ilsted below. ‘

. Allow the taxpayers to designate deposits for each payroll period rather than
using the first-in-first-out (FIFO) method that results in cascading penalties.

« Effective immediately for taxpayers making the designation at time of deposit.
+ Effective July 31, 2000 for taxpay_eks making the designation after deposit.

. Overhaul the innocent spouse relief requirements and replace with proportionate
liability, etc.

« Effective date: July 31, 2000. The IRS has no way of administering
proportionate liability with our current systems. This provision would require
significant complex changes to our systems and is likely to be cumbersome
and error-prone for both taxpayers and the IRS.

. Require each notice of penalty to include a computation of penalty.
« Effective date: Notices issued more than 180 days after date of enactment.
. Develop procedures for alternative to written signature for electronic filing.

« The IRS is already preparing a pilot project for filing season 1999.
Subsequent roll out of alternatives to written signatures for electronic filing will
depend on the success of the pilot.
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Develop procedures for a return-free tax system for appropriate individuals.

+ This provision should be interpreted as a study of the requirements of a
return-free tax system and the target segment of taxpayers. Actual
implementation will be based on the findings and conclusions of the study.

Increase the interest rate on overpayments for non- corporate taxpayers from the
federal short-term interest +2% to +3%.

« Effective date: July 31, 1999.

Do not impose the failure to pay penalty whlle the taxpayer is in an installment
agreement.

- Effective date: January 31, 2000.

Require the IRS to provide notice of the taxpayer’s nghts (if the IRS requests an
extension of the statute of limitations). Require Treasury IG to track.

« Effective date: January 31, 2000.

Require IRS to provnde on each deﬂcuency notice the date the IRS determines is
the last day for the taxpayer to file a tax court opinion. A petmon filed by the
specified date would be deemed timely filed.

« Effective date: notices mailed after December 31, 1998.

Require the Treasury |G to certify that the IRS notifies taxpayers of amount
collected from a former spouse. :

« Effective date: January 31, 2000.

Require the IRS to provide notice to the taxpayer 30 days (90 days in the case of
life insurance) before the IRS liens, levies, or seizes a taxpayer's property.

« Effective date: 30 days after date of enactment for seizures; January 31,
2000 for liens and levies.

Require the IRS to immediately release a levy upon agreement that the amount
is “currently not collectible.”

« Effective date: January 31, 2000.
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Waive the 10% addition to tax for early withdrawal from an IRA or other qualified
plan if the IRS levies.

+ Effective date: January 31, 2000.

The taxpayer would have 30 days to request a hearing with IRS Appeals. No
collection activity (other than jeopardy situations) would be allowed until after the
hearing. The taxpayer could raise any issue as to why collection should not be
continued.

+ Effective date: January 31, 2000.
IRS to implement approval process for liens, levies, and seizures.

+ Effective date: implement procedure manually 60 days after date of -
enactment; implement system for |G tracking and reporting January 31, 2000.

The following itéms were proposed in the Administration’s FY 1999 Budget. In

conjunction with the other proposals in this bill, they will also require significant systems
changes:

Eliminate the interest rate differential on overlapping periods of interest on
income tax overpayments and underpayments.

Prohibit the IRS from collecting a tax liability by levy if: (1) an offer-in-
compromise is being processed; (2) within 30 days following rejection of an offer;
and (3) during appeal of a rejection of an offer. '

Suspend collection of a levy during refund suit.

Allow equitable tolling of the statute of limitations on filing a refund claim for the
period of time a taxpayer is unable to manage his affairs due to a physical or
mental disability that is expected to result in death or last more than 12 months.
Tolling would not apply if someone was authorized to act on these taxpayers’

- behalf on financial affairs.

Ensure availability of installment agreements if the liability is $10,000 or less.

Finally, we would attempt to immediately implement the cataloging of taxpayer

complaints of employee misconduct and would stop any further designation of “illegal
tax protesters.” However, there may be some systems issues with regard to these
proposals that could delay certain changes until some time in early 1999.
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I look forward to working with you, the Finance Committee, and the Congress as
we strive to restructure the Internal Revenue Service.

Sincerely,
Co cde , 0. e J‘S/E i
Charles O. Rossotti

cc: Senator Daniel Patrick Moynihan
Ranking Minority Member
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March 27, 1998

The Honorable William V. Roth, Jr.
Chairman ‘
Committee on Finance

United States Senate

Washington, DC 20510

The Honorable Daniel Patrick Moynihan
Ranking Minority Member

Committee on Finance

United States Senate

Washington, DC 20510

Dear Chairman Roth and Senator Moynihan:

We understand that your Committee is reviewing the provisions

of H.R. 2676 in anticipation of developing a Senate bill regarding
the Internal Revenue Service (IRS). As Commissioner Rossotti
indicated in his testimony before your Committee earlier this year,
the Administration believes that the conflict of interest and
financial disclosure provisions that gection 101 of that bill would
make applicable to the Members of the newly created IRS Oversight
Board are in need of technical revision and, we believe, should be
made more consistent with the standard ethics systems applicable
within the executive branch. We recognize that this part-time
Board is being given far more than advisory duties, and we believe
that conduct and compensation restrictions and financial disclosure
requirements should be commensurate with those additional duties.
Because time is of concern, we have chosen to set forth the type of
requirements we believe would be most appropriate and consistent
with sound ethics policies. We would be happy to work with your
staff and the legislative counsel in developing the exact
legislative language.

1. Status of the private sector members. The House bill
specifies that the private sector members, other than the
individual representing the union, are to be special Government
employees “during the entire period” each individual holds
appointment. We believe this language will cause unnecessary
hardships on the Members of the Board and will substantially
inhibit the Government in attracting the types of individuals you

OGLE - 100
August 1992
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might wish to serve on the Board. Briefly, this will occur because
more onerous criminal conflict of interest restrictions
(particularly those applying to private compensation arrangements
and matters unrelated to tax or IRS issues or policies) will apply
to Members after 60 days of service. Under the House language,
those restrictions will apply 60 calendar days after appointment,
not after 60 days of actual service as is ordinarily the case for
special Government employees.

We recommend that the bill be silent as to the status of the

- Members as special Government employees. We understand that it is
- not expected that these individuals will actually serve more than

60 days in a 365-day period, so that the regime for less than 60
days of service would apply. Then, the bill can include additional
restrictions and requirements that are tailored specifically to
service on this Board rather than simply service anywhere in the
executive branch as a special Government employee. Recommendations

'for those restrictions and requirements are in points 2 and 3.

2. Additional conflict restrictions. Given the duties of the
Board anticipated by the House bill, we would recommend that Board
Members be subject to the following restrictions in addition to. the
standard criminal conflict of interest provisions applicable to
special Government employees. '

In addition to the restrictions in 18 U.S.C. §§ 203 and 205,
members of the Board should be prohibited from representing anyone
before the IRS or the Department of the Treasury on any matter
involving the management or operations of the Internal Revenue
Service or the internal revenue laws (or more narrowly, tax
matters) or before the Board or the IRS on any particular matter.

In addition to the restrictions in 18 U.S.C. 207(a) (1) and
(2), members of the Board should be prohibited from representing
anyone before the IRS (or possibly the entire Department of the
Treasury as are former IRS Commissioners) for one year following
termination of Board service. We would not suggest that there is
any need to apply the restrictions of section 207 (f) to the members
of the Board who do not serve more than 60 days.

In drafting these additional restrictions, we recommend that
all of the exemptions and procedural mechanisms presently in
sections 203, 205 and 207 apply to these additional restrictions.

3. Financial disclosure requirements. Given the substantial
authorities of the Board as set forth in the House bill, we
recommend that the statute be drafted clearly to reflect that the
Members of the Board are required to file new entrant, annual and
termination public financial disclosure statements regardless of
the number of days in a calendar year that the individual actually
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serves. If the Senate determines that the Board should be purely
advisory, we recommend that the bill be silent so that the standard
nomination form which can be made public by the confirming
committee and the annual non-public financial disclosure forms will
be required. :

4. Union member. We recommend that the bill not include an
individual who ‘is a representative of an organization which
represents a substantial number of IRS employees. Given the duties
of the Board, this individual cannot serve as a “representative” --
a status recognized in applying' conflicts laws to certain
individuals carrying out purely advisory duties. We believe that
the basic criminal financial conflict of interest statute, 18
U.S.C. § 208, will be applicable to this individual and will
substantially limit that individual’s ability to carry out any
meaningful service on the Board. More importantly to the
individual, such service will expose him or her to constant
scrutiny for even the smallest official acts. While section 208
does contain a waiver provision, it applies only where the
financial interest involved is “not so substantial” as to be deemed
likely to affect an employee’s service. We believe that it would
be almost impossible for an officer of a union to legitimately meet
the test set forth in the statute because of his own and the
union’s financial interests that would be affected by the matters
before the Board.  In addition, we believe that such a member will
also be substantially inhibited from carrying out his or her duties
on behalf of the union by the restrictions of 18 U.S.C. § 203.
There are no applicable waivers for these restrictions.

As an alternative, we suggest that the Board be directed by
statute to consult with, but not seek the approval of,
‘representatives of organizations which represent substantial
numbers of IRS employees when the matters before the Board would
have a substantial effect upon IRS employees. It is crucial to:
sound government: ethics policy that those who have approval
authority be accountable to the public for their actions. Those
who only provide the views of interested parties for the decision
makers’ consideration need not be subject to an array of ethics
restrictions.

5. Pay. We recommend that the pay for the members of the
Board be rewritten so that it references some standard Government
pay schedule. Since many ethics statutes make reference to those
schedules for purposes of applying provisions, this would be much
simpler under the present system and most probably for any future
restrictions or regulations that might be enacted or promulgated.
We suggest that the reference be made to the Executive Level
Schedule, which is typical for advise and consent appointees.
However, we would not recommend a reference to Level I of that
Schedule because, positions listed at that Level (Cabinet-level
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positions) have unique post-employment restrictions that would not
be appropriate for these members.

We believe that this Board is a very important Government body
and that the ethics and conflicts of interest restrictions
applicable to the Board should be clear, correct and appropriate.
We look forward to working with your staff to address the changes
to the language of the House bill that we believe' are necessary to
clearly meet the obvious intent of the House as well as our
recommendations.

Sincerely,

;X%éw .&’74«5—_;
tefhen D. Potts e
Director
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Chairman

Committee on Finance

United States Senate

Washington, DC 20510-0801

Dear Chairman Roth:

Your staff has asked this Office to provide a brief technical

overview of the application of the criminal conflict of interest .

laws to three types of individuals who might be appointed as
members of the IRS Oversight Board should the provisions of H.R.
2676 be enacted. Section 101 of H.R. 2676 would amend 26 U.S.C.
§ 7802. '

As the Commissioner of the IRS indicated to you in his
testimony earlier this year, the Administration believes that the
conflict of interest and financial disclosure provisions. of the
bill need to be amended. This Office has offered to work with the
Committee to develop appropriate revisions and thus far has had
informal discussions with your staff and the staff of the Joint Tax
Committee. We will try to send a formal proposal to the committee
shortly that contains our recommendations for changes, after
clearance by the Office of Management and Budget. In the meantime,
however, we are happy to provide this technical analysis for your
information.

Special Government Emgloxee Status

For conflicts of interest purposes, H.R. 2676 treats the
private members of the Oversight Board in two separate ways. Each
member who is appointed pursuant to § 7802(b) (1) (A) (the eight
“private sector” members) is to be treated as a special Government
employee (SGE) “during the entire period that individual [serves as
a member] .” Ordinarily, status as a special Government employee is
determined under 18 U.S.C. 202 by calculating the number of
expected days of actual service.! The house bill eliminates that
requirement . Moreover, it also eliminates the opportunity to
consider the number of actual days of service in determining when

!Section 202 of Title 18, United States Code defines a
“special Government employee” as an individual who is not expected
to serve more than 130 days in any 365 day period.

OGE - 106
August 1992
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certain ethics-related restrictions will apply to these
individuals. Three of the criminal conflict of interest laws and
the public financial disclosure law provide for additional conflict
of interest restrictions and public financial disclosure for a
special Government employee who has served more than 60 days.
These members will meet that 60 day test after 60 calendar days,
not 60 actual service days.

The status of the individual appointed to the Board pursuant
to § 7802(b) (1) (D) (the wunion representative) is somewhat
different. While the House bill uses language that might under
certain circumstances create the status of a “representative” who
is not covered by federal ethics laws, an individual may serve as
a “representative” only if he is acting in an advisory capacity.
Because the Board’s duties are more than purely advisory, the union
representative must be considered a special government employee, as
that term is defined in 18 U.S.C. § 202, or as a regular employee
if his service will exceed 130 days. The union representative’s
status will be determined by an assessment at the outset of his
appointment of the anticipated number of days of actual service.
We assume that the anticipated actual service days of a member of
the Board will be less than 130 days in the 365 day period
following appointment. Therefore, the union member likely will be
a special Government employee. Requirements relating'to financial
disclosure and additional restrictions under 18 U.S.C. §§ 203, 205
and 207 will attach when the union member exceeds 60 days of actual
service -- not calendar days -- after appointment.

Examples Regarding Application of 18 U.S.C. § 208

In order to assist you in analyzing the effect of H.R. 2676,
your staff also asked that we use as examples three types of
individuals who might be appointed to the Board. The first is an
individual who is an officer or CEO of a corporation (”Corporate”);
the second, an individual who is a partner in a .firm that provides
representational services such as a law firm, accounting firm or
consulting firm (“Partner”); and third, an individual who is a paid
officer or employee of a union that represents IRS employees
("Union”) . The Corporate and Partner members are the type of
members that would be appointed under § 7802(b) (1) (A). We are
assuming the duties of the Board to be those that the House bill
would grant to it. »

The basic financial conflict of interest statute, 18 U.S.C.
§ 208, would prohibit each of these members from participating
personally and substantially (through decision, approval,
disapproval, recommendation, the rendering of advice, investigation
or otherwise) in any particular matter in which: '

the Board member, the Board member’s spouse or minor child;
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the Board member’s general partner;

an organization in which the Board member serves as an
officer, director, trustee, general partner or employee; or

any person oOr organization with whom the Board member is
negotiating or has any arrangement concerning prospective
employment,

has a financial interest. Section 208 requires an employee to
disqualify himself from participating when the particular
Government matter will have a direct and predictable effect upon
that financial interest. Section 208 does not prohibit an official
from having any particular financial interests or affiliations,
and does not prohibit the appointment of anyone to a particular
position. However, it may limit so substantially -what the
individual can do officially that it becomes a bar to meaningful
service.

Example 1: The Corporate member is the Vice President of
a technology company. The Board undertakes a study to
determine if it should recommend that the IRS use a .new
type of technology, although the Board would not, nor
could not, recommend how or from whom the technology
should be procured. If the Corporate member knew his
company would pursue providing the technology to the IRS,
then he may not participate in the Board’s discussions
and recommendations or decision on this matter, absent a
formal waiver. If he did not know if, or it was purely
speculative whether, the IRS’ potential pursuit of this
technology would affect his company, he could participate
in the matter. (If any member of the Board had stock in
a technology company that would be directly and
predictably affected by this particular matter before the
Board, this stock interest would also be disqualifying.
Normally, however, a financial interest in a matter
arising out of the ownership of stock in a company can be
resolved more easily than an employment interest because
the stock can be divested, or the interest can be waived
if there is not a substantial amount of stock.)

Example 2: The Board is asked to review and approve a
reorganization of the IRS. The Union member may not
participate in any Board discussion or action on this
matter because an IRS reorganization would have a direct
and predictable effect upon the interests of his
employer. (The interest here would arise in at least two
ways. The union would be expending funds to represent
its members’ interests in the reorganization, and the
dues collected by the union would be affected by the fact
the reorganization may eliminate or increase the number
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of employees who would pay membership dues to the union.)
Furthermore, as a general rule, the Union member could
not participate in any matter before the Board if the
union was lobbying the Board or the IRS on the same
matter. Simply from reading the proposed duties of the
members, we would expect that bar to extend to
participation in such matters as budget issues or any
matters that involved the pay or employment of union
members. It would appear to us that as long as the Board
retains the authority that the House bill would grant to
it, an officer of a union which represents Treasury
employees will be barred from acting on a substantial
number of matters coming before the Board.

Example 3: The Partner member could not act on any
matter that would have an effect upon the financial
interests of his partnership or on any one of his general
partners even if the interest was not one they held
‘jointly. For instance, if a matter before the Board
would have a direct and predictable effect on the
interests of those who represented clients before the
IRS, then the Partner member who had a partner with a tax
practice could not act on that matter as a member of the
Board.

All of the members’ financial investments  and the employment and
investment interests of their spouses and minor children could
cause disqualification. However, waivers, exemptions and
divestiture may ameliorate the effects of § 208, partlcularly when
the disqualifying interest arises from ownershlp of assets.

Examples Regarding Application of 18 U.S.C. §§ 203 and 205

In addition to § 208, two other criminal conflict of interest
statutes, 18 U.S.C. §§ 203 and 205, might affect the activities or
the private compensation arrangements of the members of the Board
while they serve on the Board. Taken together, these two statutes
prohibit special Government employees who have served the
Government 60 or fewer days in the preceding 365 days from
representing anyone before the Government, with or without
compensation, in a particular matter involving spe01f1c parties, in
which they have part1c1pated personally and substantially. Section
203 specifically bars SGEs from sharing in the compensation anyone

’Special Government employees are ineligible, however, to
receive Certificates of Divestiture which can be obtained from this
Office to defer payment of taxes on the gain realized from the sale
of property for conflicts of interest purposes. Therefore, members
of the Board would suffer the normal tax consequences of selllng an
asset that resulted in capital gains.
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else receives for making a representation on such a matter. 1In
some ways, §§ 203 and 205 parallel the post-employment restrictions
in 18 U.S.C. § 207 (discussed below). There are a few limited

exceptions to the prohibitions in both §§ 203 and 205 that are not
likely to be germane to the concerns you have raised.

Example 4: An attorney who left the DOJ over a year ago,
and is now a partner in a law firm, may not, while a
member of the Board represent another to the Government
on a specific tax case he worked on at DOJ. He also may
not share in any fees a partner of his might receive for
representing someone on that same case.

Example 5: The Corporate member would be able to
represent his corporation in a specific tax issue before
the IRS as long as he had not, either in his Board member
position or in some former official government capacity,
personally and substantially participated in the matter.

Example 6: The Union member could represent the union on
any matter before the IRS unless he had in some official
government capacity, either as a Board member or earlier
as a full-time government employee, personally and
substantially participated in the matter.

The restrictions of sections 203 and 205 apply in the manner
set forth in examples 4 and 5 only for the first 60 days of the
members’ appointments. After 60 days of calendar service for the
Partner and the Corporate member and after 60 days of actual
service for the Union member, the restrictions in sections 203 and
205 increase to prohibit a Board member from representing another
on any particular matter involving specific parties that is pending
in the entire Department of the Treasury. And, even if the member
did not personally represent anyone before Treasury, he or she
could not share in any fees earned by someone else for representing
another in such a matter. The practical effect of the restriction
on compensation is that the Partner and possibly the Corporate
member may have to rearrange their compensation packages from their
private employers and cease representing clients, their employer or
others before all parts of Treasury after 60 calendar days of
service. The Union member will not have to review his compensation
package until actually serving 60 days.

Example 7: After 60 days of actual service, the Union
member would not be able to represent the union or any
individual employee to the Department of the Treasury on
any matter involving parties, including, the union’s
collective Dbargaining agreement with Treasury, an
individual disciplinary case, or other matter involving
an identifiable group of employees. Accordingly, the
Union representative will be substantially limited in his
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dealings with the Department on behalf of the union.
While nothing in § 205 prevents an employee from acting
pursuant to the Federal Service Labor-Management
Relations Statute (5 U.S.C. Chapter 71), § 203 would
apply to a special Government employee who is compensated
for those representations.

Example 8: Sixty calendar days after appointment, the
Partner member would not be able to represent clients in
matters involving parties such as a Customs matter or a
supply contract matter, nor would the Partner member be
able to share in any fees received by his partners for
such representations. (In such cases the partnership draw
at the end of the year could not be based upon any of
those fees.)

Example 9: Sixty calendar days after appointment, the
Corporate member would not be able to represent his
corporation to the Department of the Treasury on any

" matter involving the corporation as a party or any matter
that specifically involved other parties.

- Application of 18 U.S.C. § 209 to Board Members

Section 209 of title 18, which bars supplementation of
government salary, does not apply to special Government employees
or to persons who serve the Government without compensation.
Therefore, regardless of the number of days served, the Corporate
and Partner members may continue to receive compensation from their
private employers as long as receipt of the compensation does not
violate sections 203 or 205. Because the Union member is not paid
by the Government, he or she will not be subject to the
restrictions of section 209 and may continue to receive his private
compensation undeér the same circumstances as the Corporate and
Partner members.

Application of 18 U.S.C. § 207 to Former Board Members

Certain post employment restrictions would apply to the
members upon leaving Board service. Those restrictions, described
at 18 U.S.C. § 207 (a)(1) and (2), would prohibit certain
representations back to the Government on particular matters
involving specific parties in which the members had participated
(if any) or which were under their official responsibility,
regardless of the pay level of the member or the number of days
served. Sections 207(a) (1) and (2) would not prohibit
representations with respect to new or non-party matters.

In addition,. however, the House bill would specifically amend
§ 7802(b) (2) (E) (i) to apply the one-year cooling-off period
restrictions in 18 U.S.C. § 207(c) (and consequently subsection
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(f)) to the Corporate and Partner members of the Board. Section
207 (c) bars certain senior employees from representing another back
to his former adgency on any particular matter for one year after
terminating Government service as a senior employee. We are unsure
at this time whether the reference would actually accomplish this
goal, so we are hesitant to say with any assurance whether the
Corporate or Partner members of the Board would have any
restrictions with regard to representations to the IRS or the
Department of the Treasury on new matters after leaving Board
service. '

The House bill is silent on the applicability of § 207 (c) to
the Union member. Thus, we would look first to the level of pay to
determine if that individual was paid at a rate that would trigger
the restrictions, and if so, would then look to determine if, as a
special Government employee, the member had actually served more
than ‘60 days. Because the Union member is not paid by the
Government for his service on the Board, we do not see that the
provisions of §§ 207(c) and (f) are triggered, regardless of the
number of days of actual service.

Financial Disclosure Requirements

- With regard to financial disclosure, the amendments to
§ 7802(b) (2) (E) (ii) in the House bill contain a specific reference
to the public financial disclosure provisions in title I of the
Ethics in Government Act for the Corporate and Partner members, but
not for the Union member. Ordinarily, special Government employees
who are expected to, or who actually serve in excess of 60 days and
who meet a pay or level of position threshold are required to file
public financial disclosure forms. ‘Because of the specific
reference in the House bill, we believe it would be reasonable to
conclude that the pay or level of position threshold would be met
by statute. However, it is not clear whether members would be
subject to 5 U.S.C. app. § 101(h) which excludes “officers or
employees” who serve less than 60 days from filing a public form.

With regard to the Union member, all special Government
employees in the executive branch have to file confidential
financial disclosure reports unless they are required by the Ethics
in Government Act to file a public financial disclosure report (SF
278), or they can meet the test for a waiver. We do not believe
that the test for a waiver could be met here and this member would,
at a minimum, be required to file confidentially. We would have to
analyze the statute further to determine if the Union member would
have to file publicly if he or she reached the 60 days of actual
service threshold in any calendar year.

Of course, because the Corporate, Partner and Union members
would have to be confirmed, the Senate confirming committee could
ask the individuals to file an SF 278 for confirmation purposes and
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the Committee could make the forms publicly available. This would
not ensure that members would automatically file public forms on an
annual basis, however, and if they did not meet the public
financial disclosure requirements on their own, the members would
thereafter have to file a confidential form with the Department of
the Treasury.

Conclusion

We hope this analysis has been helpful. Because it was not
our intent to take any policy position in this letter, we did not
clear it with the Office of Management and Budget. We do hope to
provide you with a letter shortly that includes recommendations
concerning proposed changes to the language of the House bill in
the area of conflicts of interest.

Sincerely,
' D .,

ephen D. Potts
Director



KERREY AMENDMENT #1

Substitute the language of H.R. 2676, passed by the House on
November 5, 1997, for the Finance Committee mark. However,
unlike the House-passed bill, fully pay for this substitute over
ten (not just five) years by using the repeal of Schmidt Baking
with respect to vacation pay (effective for tax years ending
after date of enactment) and allowing taxpayers to use foreign
tax credits to reduce income for 1 year back and carryforward 7
years (effective for tax years beginning after December 31,
2000).

Using these two offsets would more than fully pay for the bill,
leaving a surplus of $738 million over the years 1998-2002 and
a surplus of $33 million over the years 2003-2007.  This $771
million surplus could be used by the Commlttee to pay for
additional taxpayer protections.



GRASSLEY (WITH KERREY) AMENDMENT # <3

Authorize state tax agencies to participate in the existing Federal program of refund offsets. This
provision raises $12 million over five years.




