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1 EY.ECUTIVF SrSSION

2

3 'jED)Z7QD' Y, -Z7?T2!VTEF L 19-.O

4

5 Unite~I States Senate,

6 Committee on Finance,

7 mashington, D. C.

8 The committee met, Poursuant to call, at 103-25r a .m., in

9 room 2221 Dirks~n 7enate 0Zffic=s Thilding, the -ion. Russell

10 B. Long (chairman of the- comfittee) presiding.

11 1-r~sepnt; Senatorz Long, Talmadge, Ribicoff, Byrd,

12 Bentsen, Casuaq, oynihan, 7Baucus, 7Pradley, Dole,

13 Packwoo-_., Rcth, Danzorth, C-ha`.s, Heiz,-alopan

14 Durenberger.

15 The Chairman. Let's cal~l this co'~mittee meetina to

16 oroer.

17 ..r. Ste-rn. - o Chairmian, have on~e matter T wanted to

18 raise. 'Ah-_n th-3 Tzonittee oca n -. *-. L4C071, a State

19 u nem - 1c'vmen t loan bill, it apprcved series of amendments

20 o f f ?r ed b;:y B e nato sr P cr e n r E-Ia t J ing tC s a v i ngs u n (1erz th e

21 Uneamp-loymert Ccmpensation Pr Ccr -arri.

22 Sz~ince thbat time two olf those provisions have been sent

23to thle 7re-sident in ancth=er till. *`c the staff would simply

24 suaiest1 delztinaj the~m from this bill-.

25 T'_h e2 Ch a i rn a n. DoeS everybodv undo~rstand that?
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1 ~Those a-re two crovisions that we voted~ on. They have

2 been enactai , so we ought to strip from the bill we have,

3 since they hav-~ alrea dv become law.

4 W4ithout ohbjectlicn, agrsed.

5 Tell us about the expirina provisions, Hr. Shapiro.

6 Senator Roth. '14r. Chairman, if I cculd interrupt

7 because I have to go down to the Department o-f Commerce in a

8 few Minutes.

9 1 would' like to raise the issue of our tax cut because

1 0we are in the closing 'Lays of- this session, at least until

11 our post-election meeting1, and T am very concerned that

1 2neither the Senator nor the House is going to have the

13 opportunity, to wor. it will on the tax cut legislation

14 which was almoct. unan imously adopted by the Finance

15 Co mm ittee.e

16 let me start out by saying that I know olf your- real

17 interest and sincere Qesire cf tryin-g to get this before the

18 Senate, and Congress as a whcle?. It is my understanding

19 that we may be cut off _frc- any, opportunity of b-ringing it

20 up as there will b~? no tax legisl-ation trought to the- Senate

21 floor'.

22 ~It is- my own feelina that the t~est to bDrina up th~is

23 issue -- CouP'' I1 have the attrntion?

24 Th e Cha i rman Let's have order.

25 ~Senator- Roth.* I t iLs m y o wn f e ei not the bDe st wa y
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1of brinciftg up this issue is to offer it as an amendment to

2 some apprcoriarze piscC of legislation that 'has come over

3 f ro-m the HFouse. Iu t I t h i nk t hat i~t has to he a piece of

4 legislation that there will be acticn on prior to the time

5 that we ;:o homc-

6 am not iLnterested in just seeing the Senate act. I

7 think the House as well should have that opportunity. I

8 don't know if there is any way we can ensure that or not,

9 but I would like to express the conviction that we ought to

10 deal with this problem.

11 I have toyed with, the idlea-of offering today, as an

12 alternative, as a much inferior alternative, sorn, kind of a

13 sense o± the Senate, or sense of the Congress ?esolution,

14 providing tneat the Congress or the Sen-ate, as tLhe case 'nay

15 be, will deal with the tax cut before the recess.

16 In any eve:nt, - think we m~ade a bbcna fidle effort in

17 this committee to '-mcve ahea-12. or. a tax cut. It was a

18 bipartisan approach,. think everybody will have to say,

19 never has this c-ommittee dealt more:2 expediticusly or in

20 better faith, with an issue than this Finaince Committee.

21 I am also well awa re- that there are many doubte'rs on

22 the outsidez, ariona the public who said that this was all

23 window-dresezin'2, aid; -that we were never really going to have

24 the opportunity7 to vote on it. Th~at i't 'Was good politics,

25 but nothinu in substance.
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1 want to make certain that t.his latter group are shown

2 to be wronc g-_ . I do feel ve-y st-rcnqiy, for the reasons that

3we said when we c-onsider=ed chis legisl1ation, it is im~ portant

4 that it be adopted now to gave the private sector an

5 understanding off where- we are going, so that they can begin

6 making the lecisions that 'will dlo something about inflation

7 and the economyi as a whole.

8 Mr. Chair-man, I would hope that we could deal for a few

9 minutes with this problem, a~nd try to adopt a course of

10 action that will ensure both. the Senate and the House, to

11 the extent that we can, have an oppcrtunity %to vote the tax

12 legislation up or down.

13 SenatoC Dole. r.Cha~irnan.

14 'The Chairman. Senator Dole~.

15 Senator Dole. a.Doreciatce the statement of Senator

16 Roth. think that he has been out -front, a.s many have on

17 this committee. i think that we will have an opportunity

18 before -we recess to offt=r the Snate Finance Committee bill

19 through all kinds of propocsals, su-ch as t~he Superfund-, or

20 the unemr)Lovyment comcens-ation which the leadership wants so

21 badly, which has pa.~sed thie 'House.

22 ~The7re are a. number of -.-ood vehicles that are fairly

23stronc, whi::h I think mig~ht_ be able to acccmmcrdate a rider

24oftisie think that might be the best ccurse, to

25 have a vote directly on t1-he2 amtendment. C er t ainly, the Sense
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1 of the Congress, as Eill said4, has som'~ merit, but it is not

2 as st'rong as a vote on t-he amendment itself .

3 The Chirmani. T (-r Me just say this.I f You look at

4 tile Resolution that we agrzed to, that we Demccratz: put our

5 names on, ever~yone of us here put his name, on it except

6 Harry Byrd, his name was not on the Resolution, 48 Democrats

7 signed that Resolut ion.

8 We-- offered that at *the time the Dole amendment was

9 pending to the debt lim-it bill. If we had not done that, I

10 think the majority of the 'Se-nate would have voted to add. the

11 Dole amendment, or something similar to it, to the debt

12 limit bill, with some modiffication, perhaps, i~r, the House,

13 but it would h-ve had to face t-his issue.

14 Apparently the? house dces not want 1to -face it. I wants

15 to cmo home -without voting on it.

16 !, for one, just don"t enjoy being a p-art of any ploy,

17 and I just lon't Ola~n to0 pl3y that role. H~ere is a

18 Resolution, and I will ask that it he printedJ- in the record

19 so that the record Shows it togc-ther with th-e name of the

20 co-sponsors so that anyone- research-ino: this can see what it

21 was that the D,_znToCrats said at that point.

22 ~(S. ibez- 4~1 flow

23

24

25
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1 T he re co-rd will s peak for it _self on that day, when we voted

2 to table? the~ Dole Amendment.

3 I really 'd-on't think that it was- the i-.n tenrtion o-f

4 anybody on this comImitt ee, a-ndI am sro_ :-kno o-f the

5 Democrats :.n part icul-ar at this momeint , to deny the Congress

6 the opportunity to vote for a majlor tax cut, or an

7 adjustment in depreciation.

8 When we voted to table_- the Dole amendment, we were in

9 good faith, feeling, that an appropriate tax cut bill should

10 be recommended to the Senate, and the Senate ought to vote

11 on it, and tha we ought- to do it before -we went home,

12 otherwise we would not havE? hac! the iate that th.e committee

13 was in-structed to report by September 3'rua..

14 I for on::, will support an amandment to an appropriate

15 bill. -Either one of.; the_ two Lills that *Aere me:ntioned would

16 ba fine as far as T -7n cocec~rned, or both of then~, to bring

17 this issue befcr;e thes Sr--at-:, and to give the Se-nate an

18 opportunityv to vote fo what this committee is

19 recommendin7.

20 Fach se-nator can be ti'9 -judge of- hi-s own conscience.I

21 havp seen tftes-e typ -soff thiir'cs happDn in ye~ars cone by, and

22 it is one of those things I ~r Le-li-ave the ri- adage

23is, "Judge riot letst he be ju,-dged."

24 I have nevr~r be_-en enaazed in .- plzy, o some '4eceitful

25 act to pretend that we were goaing to do business in an
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1 orderly fashion, and tthen i,~ny -:h-e ESenate tlhe opportunity to

2 vote or; -it-.

3 T for o-np:, would find" it mny duty and conscience to

4suppcrt- such1- an amerncJment- if it is cff~wred on any revenue

5 bill.

6 Senator Fents-_p. * Mr. Chairman.

7 The Chairman. Yes, Senator Sentsen.

8 Senator 3ents-en. ~'y name iJs on that Resolution along

9 with yours.

10 Senator M~oynihan. Yours is leading all the rest.

11 Senator Pents=en. i have not chann,~ed my opinion about

12 it at all, either.

13 i ;hear a lot of d-isopute as to whether or not it is good

14 Politizs~_ to Pass a tax cut, anid -a lot of argyument on both

15 sides. T don 't know what is right on that. cut from an

16 economic s-landpoint-, for whatc is riqght for the country, we

17 need or-ae.

18 Practiz:ally =ev'-:ry economisit who tEs-tifJJried before this

19 committ~ee or bfr thg- Joint Econ-o;n-ic Committee sa=id that

20 we needed a tax cut-. ¶here were a f:=w that had some concern

21 that it would c ea Chr-istmaSz tree if it was done before

22 the election. This commir'tte.e h-as shown that it does not

23 haves to be.I don't thin thlat the Senate should sho.w any

24 less courac=e in trin to do it.

25 if we all ag~ that .;;_ ought to have a tk.ax cut', then
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1 we have to look at how tra:3itiona'Lly Czongress :Joes a tlax

2 Cut. Our r~sear-ch s~hows tha hley usually do thle tax cut

3 long after a r=-ces~ion _Js over, and thlmt rz"4;7T than

4 contr"Lbuting tc th~ -solution-, they ccntribut= tlo the

5 problem.

6 We are trying to avci~f that this time, and we are

7 trying to do a very carefully targeted -tax cut that does not

8 add to inflitiJon. When you are going to have f86 billion in

9 additional next year,' and w4hen we talk about- a tax cut that

10 on a fiscal yea:r basis is T1S -billion, on a calendar year it

11 is T89 billion, I ~on't see how we car, say that. that is

12 adding to inflati~on if a--LI we are doing is moderatina the

13 tax increase=. That is all1 we are doin3.7

14 If we have agreed to do that, then w~hen do you think we

15 wil'l get it done if we don't get it done this vilar?

16 guess is that- you are proba~bly talking about Eigiht- or nine

17 m on th s f ro m n o w, an d the re is th at m u ch tim e Ios t. That is

18 Why T continue to succort t~he tax cut b-eing passed through

19 the Congress thi.s year.

20 T he C', r :r. a n et me iust sav also tha=t sEenator

21 Bentsen, havino eu th= zcrincipal sponsor o-f thi S. Res.

22 481, has bee-n cc'nsisJ1te,:n-?. T have been in many meetings with

23 him in many diff-crent clac=es, man he has consizrtently

24 supported thle Dcsition he iJs statn rih nw has not,

25 backed off. n. has been forthright and sincere atbout the
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i matter.

2 - appl1aud tne ESenator f_~or his consistency. ~`e had been

3 aivocati~no all ~lonc thnt w-- oug-.ht to ~~o Just wnat he is

4 advocating now.

5 Senator- Roth.. 'r . Ch a ir-=nan.

6 The Chairman. Yes.

7 Senator Roth. hIr. Chairman, we are in the horns of a

8 dilemma, thpre iJs no question about it.

9 L I---_ think that we-are a'l basically in agreement that the

10 best approach to accomplish what Lloyd has ju-st very

11 eloquently articu1 _=ted is to o-ffer it as an amendment to

12 some apgropriate oiece of legislation such as the

13 unemployment compensation.

14 i wonder i there would be any merit in at least

15 offerina a sense off the Conaress ResolutiJon to this

16 commission so that we goo on recorl th~at we wart action on

17 this prior to our recess.

18 I woull. hoce that we *Aould have zome sort of '_`icartisan

19 ad hoc commit-t =e o ut o ff t 1i1s linancfn Committe thatwol

20 keep meet~n,: b;~cause tires iF EIe-etirjg. Today ir, 'Ae=rnesday,

21 and if we are- ooing to act, and_ get action on tne- House side

22-_ T cannot undierszoore the importance of that. T have no

23 interest personallv in just havini the Senate c-o through an

24 exercise i41n f~utiiity -that w.,? show whier= we stand, and. have

25 it 7ollaPs= zon : c-othr s- e
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1 I know that- t~,e only Possibili ty we have is by

2 attaching it to somethinq th-at the ?~e wants. So there is

3 no question 'Cut that this is th_- pr frabble route, and 1

4 would hope that our leadersinaz- on this committee would be

5 looking for tha-t possibility.

6 In the meantime, would i~t make any sense to offer a

7 Sense of the Cong-ress Resolution that the Congress proceed

8 to the conisideratio~n of the tax cut prior to the recess,

9 then we wculd have that, if necte-ssary, as another vehicle

10 for a vote, if that is what it comes down to.

11 The Chairman. Senator, if you want to offer something,

12 I suggest --,,at you offer it.

13 'Senator aot-h. '-r. Chairman, initi~ally tLhis was drafted
14 as a sense ofz the :3erate. tikta twudb

15 preferable to do it as a s_-*'ne "f the Congri-ss. Let me read

16 it;

17 Expressinz thne sense of the Co-rir~s wi th respect to

18 consideration of H-F.. S929, " isth sense of the Conaress

19 that the Coagr=_ss ~ce to thme consiferation of the Tax

20 Reduction A.ct of 19ThO prioT to the rece-ss, whi~ch is

21 scheduled=1 :o~ te'in no sooner- than -Satemiber 30'_, and no later

22 than Cctcbe-r 2nd."

23 '~he Chl-ir~!an. i wouli_ su'ccest addi';nc the word "should"

24 after the? word Senat o, that Ihz- 'znrate should. pr~cced.

25 Senator Toth. All r i C- t .
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1 I thin-' it is impcrtant that if we are ;oina- to move

2 this way that we do it with the bipartisan approach, that

3 bot.'1 s i e s a

4 S e ra t o r .ovi n. r. C h a rman.

5 TPh e C hai4Lr .a n . e na tor 4~ovnihan.

6 Senator oihn May I say, i-r. Chairman, simply that

7 I wll vte tosupprt tis Resolution, but with respect to

8 the events on the floor when tte~y take Place t-here- are those

9 of use who havs been-aske,=d to su pport the Xa-jori'ty Leader in

10 procedural :7attlers and have agreed to do, although most of

11 us, I think, at l'LeatI have? saii that where the substance

12 of the tax till is involved, T will vcte or. the -floor as I

13 voted in colnmitt-29.

14 The Chairman. T f:eel somewhat the same. 7 have

15 supported --ob 7?yrd for M'ajority 'Leader. T fact in some

16 sourcesI was dcescribhed as his campaign. man~aer when he was

17 selected as Y'ajc~rit Leadr. o I don't wn cla

18 revolt agail-s:th Diemccratic leadershic in the Senate, but

19 I don't t-hink th-at this does thlit.

20 I thin. tht hi~z cimn~ly says thlat we think we ought tc

21 do this, an-d T think, th-'.t i`this is acreed ti either in

22 this capacity or aza amn~drent to some- billI would think

23 that the le~!dershiLp oucht to take note oa:, it. thz e

24 majority of the sen~atcfs vcte f~or i4t-, I think th-at they

25 ought to tk nct-: of r-he tiact that that is what t-he
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1 majority wa-nts.

2 Our M~ajo ritv Teaders, fine man that he is, he should be

3 seekina -lo le-ad - maJor~i ry, ;and it would seem the majority

4 of all senators an,-not just thne ~emoc~rats.

5 Senator Packwood. ~!r. Chairman.

6 The Chairman. Yes.-

7 Senator Packwood.T voted against the tax bill before,

8 and I will votl~ against this Resolution. i assume that it

9 will pass. It is an exercise in futility. There is not

io going to be a tax 'bill out of this Congress, i -don't even

11 think that there is going to, be one considered on the Senate

12 flor.TI it makes this qomm ittee feel better to vote for

13 this Resolut-ion, that is ffine, but it is_ a weste of time.

14 'Senatoc Tiiof think~ that it is a waste of time.

15 How are= you going to get thi-s R-esolution. up if Senator B3yrd

16 does not wantU to brina it up~?

17 Senator Roth. 4~e can move to 1navE it broucht un.

18 The Chairrnan. 'At le-ast you can oet it as -'far as a vote

19 in this ccmmittee. You ca- get- that far.

20 Senato.r Danfocrth'. ~r. Ch--irman.

21 The Chairmazn. You want to say something?

22 S~enat-oc Danfo~r-th. Xr. Chairman, i-f it- is a wa~ste, of

23 time, it is aot a waste Of very much- t-ime.

24 (General 1-urghtesr.)

25 The Chairman. '~hy don't we vote on it.
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1 ~~All in f a vor s ay, a ye.

2 (Chor s of eaye.

3 TheC c ir an.ucs, .

4 (C h cr': 0:o n ajs)

5 T he= Ch-jairan. The ayes a;ppe=ar tc have it.

6 Do You want a rcll cai2. ?

7 - Senator Roth. No0.

8 The Chairman. The- aves have it.

9 Kr. Ftarnl. MIr. Chairmnan, could - read the text as

10 changed ?

11 "It iS the sense of the ronqress that the Conaress

1 2 should procseed to the consi-deration- of4 the Tax -educticn Act

13 of 1980," and. so forth, "Prior to the recess." is that the

14 way that Ycu nave modified it-?

15 The Clairan. Yes.

16 r t:- r This: wculd be reported as a Ccncurrent

17 Resoluticn, since it af fects tlle House, too?

18 T he Ch a i r-a n Ys.

19 Sr St rn. i

20 The C h ii r m--n.T Lt'S lt ~r Shapiro tell~1 us about the

21 expirina tax oprovisic-s.

22 ~ Senator Dole. The= one on the independent contractors?

23 L trn ~rao -oynihan, ~i~d You disagree with

24 that , " t is t h s=ense ofC the Conaress th~,at thp Congress

25 should rei"
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1 S~enator `4oyrnihan. o.0

2 M-r. Shap~izo. The fir!st1 item you have on Your agenda is

3 a list of some ;'-xpi rinc; tax provisions. The "irs-. one is

4 the independent contractor.

5 As you know, un~der pre2sent law taxoavers who had a

6 reasonable basis -for not t~reating workers as employees in

7 the past may continue the same treatment with respect to

8 their employees up until the end of this year. The proposal

9 has been made to extend -that for a period of time, and I

10 have heard anything up to one year, two yea-rs, three years,

11 six months.

12 So to the extsn t that the committee would like to

13 extend the prese-nt law, and that is to allow to employers to

14 continue to treat tteir earrloyes as th!ey have. in the past,

15 it can extend it, for whatever perrioad the committee would

16 like to do so.

17 Sena'toc Dole. There _iZ a i.ermanent solution, S.736.I

18 am not so sure that there ic- tct-al aqre~ement on. that. There

1,9 is somne slii,"hz oppos~ziton. fromn Treasury cn ayhn we do.

20 E'o i just suggz-st that we ~tn it for tLhree years. 3ne

21 year 1 tion't think is ;idecuate. A. lot of these zzozle are

22 going broke? just runnini bark and -fort-h to 'fashinazlon on

23 this extension, a lot off the incdependent c-on tractors.

24 The Chairman. Li-t's he~ar from vr. lubick.

25 Mr. Lubick. Senator Dcle, I certainly aaree with you

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE. SW.. WASHINGTON D.C. 200)24 19A91 r:A_-AC



1 5

1 that we ought tLo arrive at a permanent solutiorn to the

2 problem. I don't be-:lieve_ you have yet proposed the right

3 pernanent solution, but I am confident that next year we

4 will b--e abli to- wor.k Sonething out.

5 i think the factor to keep in mind is that it is

6 important to h-ave a Permanent solution. There= are a lot of

7 problems involved in def-errina it. For example, I have

8 picked at random a letter Zfrom an empcloyer who did treat his

9q workers as ~m~cloyees; and now finds himself in the situation

io under the existing freeze that his competitors are be-inc

11 treated differe~ntl-y from ~hiln . There are a number of these

12 situaltions. So extending the free-Ze on a continuing basis

13 creates a number of problems.

14 Wie havE? an lt tefrom EChe California Divisidn of

15 Unemployment In-surance ;pointing out somile very difficult

16 problems th-at many persons --re losino unemployme nt benef its

17 because they arz-- belng classilfi-ed as an -independents

18 contracto-r c-atq-ory.

19 The Nationil Association DJf Tax A~ministr3tors is

20 ind'icating that the states are "avinaa number of zroblems.

21 Senator Dole. AnYbod-y who works?' Anyone in t~he

22 private sector?

23 r .r'.~u bi c k .V=C. P7hz f;irst letter T referred to is,

24 indaeed, that situation,.

25 think,baial thm~ freeze ;oes on until the end of
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1 this ye;r. * automatiacallyv m-ans that no return is

2 requi-red fo t-r-ee mont;-hs tner;e:afte,-r b-Ecause-- these

3 em~~lovnent ~a x s a on az: cu a rt~ ba-ss. t would seem to

4me that if yo u extended,- thlz~ fr~e-7e for.lt us say, a

5 Six-month peri;od and Ithen You automa-ticall-y would have

6 another gatr that would lead You until a year from now,

7 which ought to be am-ple to deal with the permanent

8 solution.

9 I think that it'is very importa-nt to keep the time

10 limits suf ficiently short 57o that ycu d~on't leave the

1i problem to :rest~r: for s-everal y:-'ar-s. i would suggest

12 anywhere frzom si~x tc nine mortnis would be perfect ly

13 adequat'-, and I know you would want- to ac:-t to work on it

14 next year bright and early.

15 Senator Do le. There is goinc to he such a big turnover

16 next year tnat it -may take? . whiJLle to- a--zt underway.

17 ± would want to hbe-reasonahle, as I always- am, and say

18 maybe two yea--.

19 ~ r. Tuik think that two yL-rz is 7going to get you

20 into the sam~e gosit-i on cof i4:lmocL-ilitv. l-w about 13 months?

21 (eea ache.

22 L~The Chairman. The :~jou:e ihtnot --ive us much in the

23 way of laci-slati~on at th:e 7inn. hey usually don't.

24 So it seems to me, i-f we ha-a -antil1 July of 1982 that would

25 9iv2 us -tjim to wor !. out son,.e I eq isa tion a nd act on -i-t
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8 solution.

9 I think that it'is ve--y import---nt to kGep the time

10 limits su.E f -i ciently short 57o that ycU don't leave the

ll problem to :rest=r: ffor s-everal y:_--a--S. i would suggest

12 anywhere f--:,-i sJLx tc nine mortris world be per 4- ect 1 y

13 adequat-, and I know You would want- to a,:--t to work on it

14 next year bright are early.

15 Senator Monte. There is going to he such a big turnover

16 next year tnat it -may tak�? a wh.JL-le r--- a--z-t underway.

17 I would want to h;--- reasonahle, as I alway-- am, and say

18 maybe two year--..

19 r . L u.'- 1 c k . think that two yL-rz- is 7,oing to set you

20 into the same gositzLon c--E l-cw about 13 months?

21 (Cen-2--al !-&scatter.

22 L� The Chairman. The '�jouse no' -- ive us much in the

23 way of laci-slation at t!�e 7hey usually don't.

24 So it seems to me, i-f we ha-a' -ant--11 Juiv of 1982 that would

25 9iv2 us timq to wool,-, out sj-,.e leqLslat-4on and act orn -i-t-
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1between the- two H-Ouses. T Would~ sucggest that As a

2 Comp1-romise, and I-et -you two p~eople discuss it.

3 It seers Ito Me a-:s thou;h n -,th is would have the

4 opportunitv tLo make their case during that Period.

5 Ordinarily I wo-uldi say that a year would b enough, but you

6 and I know that the Hlouse will not g~ive us a revenue bill at

7 all until about six months.

8 YrJ. Tubick. Is t-hat june of 1932, Yr. Chairman.

9 The Chairman. Yes.

10 ~ !r. Lubick. Any extension automatically has an

i 1additlional thre-e months anyway be-cause there is no filing

12 required exr-ept on a quar-t--ly basis-..

13 The Chairman. That is all richt. would settle for

14 tha t.

15 Senator Dole. If-; we acc:Grt that -

16 T he C h ai r nn.I h op e t hey Yus:~t t .- k e it .

17 ' r . IS h apir-o .The H:ouse is expected to acree with an

18 e xt en sio n * Iwcul4i went to somew here? within what you are

1 9talking about right now, thre House would probably accept

20 that.

21 The Chairman. I would be alar. to say, give us one year

22 after the House sends us-' a bill, but that would be more than

23june 19&.2. think the chances are pretty goodl that they

24 would go- along with it.

25 Senatoc Dol-n. I am jus=t advi-sed that Congrrzssman
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25 S e n a t o I: D o I -_-� .I am iu-=t adviczed that Conarrzssman
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1Ullman h1as Put ina bill for a three-year extension. So we

2 dont want to undercut his e2ffort's on the House sid~e.

3 : -7 .ubick. c~t-tU.l1y, 'Senator Dole, Ccncressman

4 RostenlK.-ows?-L has re-ported ou fhis sub-committ ee a2

5 substantive bill. So I think You can be assurei that you

6 will have a good probability of getting expeditious action

7 out of the 'Kousce.

8 I would think under-- those circumstances, the iS months

9 would be more than adecuate.

10 Senator Dole. I think that eve-ryone here is

11 interested. Is th-at date all richt?

12 The Chairman. Yes, it gives time for a-ction.

13 Jr. Shapiro. You pick June 30th, 1982.

14 The Chair-man. Biaht.

15 r.S~hapiro. -he next it~m. on your list deals wdith the

16 historic structu~re provision. a n extension of that.

17 I-L is a bill- that has been pcut in by a seriec o-f s-enators on

18 this com-,mittee n oth-ecs.

19 In 1976 you -_nacted rul ez to create tax incentives for

20 the- preservatiocn ol: historic structures, ane. roduc~-d many of

21 the tax advantaces that mav b-e av ai'able for the demolition

22 Of historic struzctures. 'hi~se crovisions exp~ire at the end

23 of 1981, at the end _ f7 this year.

24 Essentially wha -t they do is -rovi:-e a EO-month period

25 for capital expenditure-s in o-rder to writc-o-ff extpenditures
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1 and a series of other Prcviszions relatina to the

2 depreciation wit~h rescpect to the historic structures.

3 lhe _`Fazt t-at theyv =expire at the; end of this year, the

4 c orm mit t zze ha_=st:r make the 'Lecision as to how 'Long you want

5 to extend. 721l1s have been introduced to extLend it as long

6 as five years. Anywhere between one to five years is

7 something f-:or the commi-ttee to -decide.

8 Senator Bentsen. h.r. Chairman.

9 The Chairman. Senator Bentsen.

10 Senator Btcntsen. i have got S.'2881 on this, and it is

11 co-sponsored by you and Senator. ande iiof rvl

12 Moynihan, 'Iast1-unaca, Baucus, Ch-ifee, 11or-h anrd Durenberger.

13 it talks about -five years. B':ut- in talking this over with

14 the Tresasury, T. think we have arrived at an agreement of

15 three years.

16 This is socmething -that has not beiEn on the books for a

17 lono time, but alr:eady we have seen sacre very positive

18 response with the- rehabilitation of certi-ficated historical

19 buildings az-ros- the countr".

20 We have a -tendiencyr in this country to tear down old

21 building, often, when we should not. We have a limitation in

22 resources Ln our country, anma we are! b-ecinninq to understand

23 that. ';e ought to beI- trying to preserve where we have a

24 valid, histoL-ic huiidinvg.

25 ~This alS-o heIcs in some of" the older cities, and in
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1 SOMe Of- the olr Parts of the older citijes. It has

2 generated substantial amoun~ts of3 activity in Employment in

3 those areas. would c-tron'4:y urge thiat the commit-tee

4 extend that parti4cular pjwec~- of; -lecisla:-tion

5 T would like to hear from the Treasury if we are

6 publicly in agreement on this three years.

7 Mr. Lubick. The Administration had originally proposed

8 an extension to tkha end of 1962, the notion being that in

9 the interini per-iod the :Lnt--r-ior 'IePartment would come up

1o with its study which would enable you to make a permanent

11 solution to the problem.

12 in diso-ussi-nq it with Senator Fentsen, it did azpear to

13 us that it would be~ appropriate, perhaps-, to go to the

14 thrae-year period with the understanding~ that if the study

15 were completed and we could bring the mratter up before the

16 Committee earlit~r than that, you could consider it.

17 Senator Eentsen. -'f cours=e.

18 Senator Heiinz. r.Cha~irman.

19 Th-e C h.a i r m an . enator .--e-n-Z.

20 Senator wsinz. T ;oLuP' ask unanliou-s conspnt that I,

21 too, be listed i=s a co-sponsor of t!-is 'egisiation.

22 -~Sen ato r Ch fe r. ChIa i:irpa n

23 ~ The Chair~an. Y s, ir.

24 Senator Chafee. just, want to -say that this is an

25 extremely :;zoo meac'ure. Lt has heen used effectively in our
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i Part Of the country. I urge it-s atopt-ion.

2 The Chairman. i would like to be added as a

3 CO -:3pon s r .

4 Senatcr 3entsen. You are already on it.

5 The~ Chairman. 1-f I am on it, that is fine. i don't

6 see my name on here. 1 am pleased to be a co-sponsor

7 because I think that this is a gcod pro-posal.

8 All in favor sav,-aye.

9 (Chorus of ayes,)

10 Th e Chai r ma n .Opposed., no.

11 (No response.)

12 The Chairman. The proposal is agreed to.

13 Mr. Shapiro. Another provision that is not on your

14 list here, but some senators have iniatran iteet, n

is we have been asked_ to b.-rinca it up. Tha1.t. is Secton 167(k)

16 which Provides a five-year writp-off with regard-4 to

17 low-income- housing.

18 That expires at the, end of next Yea-_r, but each time

19 th41a tthat comes close to expirin ho= in- the industry that

20 deal. with wi-m housinz- indica~te that the-y have to wait

21 right up until the end, and th~ey are not sure whether to

22 start projects.

23 ~They have asked whetha=r or not th~at coul-d comne up now

24 to maybe exteno it, so that we do not h'ave to wait until the

25 end o-f next yeaor wihicth aeap._: the~m in the dark as to whether
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1 Congress is ser-Ls- csieIg Ie::tendinq it.

2 It is Section 167(k) which allows -L--o five-year

3 w ritLe - o ff, a rf ~x p ir es a t t h n .d of zz t yr.- Does the

4 CO nM iit.t ee wa nt to, at t~ n is tifie , exten _ th at provision , and

5 I understood that therie is an -x~nression for three years.

6 Senator zE~ntsen. TIhat is what T have discussed with

7 Treasury, :and i think some of the others have. That is an

8 extremely cost-ef-fecti-ive way of restori-na 'low-income

9 housing, and that isvery much needed i~n this country

io today.

11 The Chairman. All in fzavor say, =ye.

12 (Chorus of. ayes.)

13 Senator HE-inz. r don't disagree with the vote, but is

14 that a bill that we are re-.ortjLn-g or- what is i t?

15 ',r. Sha~ciro. That is a provis~on. What we are going

16 to have is a sezies of !provisirns that x-ir=, and they will

17 all be nut tcq=_t.~er on One h.ill. ~O it would just be a

18 series of ex-piring pDrovi~sions.

19 Senator Hein-z. If -you want to b`ea co-spcrasor of that,

20 You ask It-hat You be a co-sponsor of oh riginal bill. T

21 suPPOse- that t:hizs -would be -the simzlest way to (oIt.

22 T h e C ha ir m an I ruess all You could co-sconsor is the

23same proposal a-r. introduced by 7enator bnsn

24 Senator :B:ntsen. y e S.

25 Senator uH--inz. Let me ask thlat T be listed as a
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1 co-soonsor.

2 The- Ch-air-7-n. 4iJthouz objection, it is agreeff to.

3 'r. z:~-j ; -, whail say tl are isone tohataio

4 we can 'a k e to a '7 ( ) w hich nay all E v Ja t e a p r o ble L i n th e

5 future. It is th 9 fact that it is a suddena death cut-off

6 any time that it expires, which means that the industry is

7 not sure what to do in the last several months.

8 A change t~hat we can make is to say that any

9 expenditures focr any'of~ the reconstruccions dealing vith

10 low-income housing chat and' bef-ore the- termination date will

11 be covered. Th11is will take the pressure off the Congress

12 and those in this pairticular -field from holding, up the last

13 number of mor~th!:, not knowing what you will 'do.

14 The-7 Chairman. Without objection, this: amendment wdill

15 be acreed to.

16 '¶1r. Shapiro. The next item that you have on your

17 agenda is in ttr.- o-Pjiri4-na Provisions ½s on the back of Ttem

18 K, and that iJs the-r extzensicn, o-f tax-ica- -fuel½ tax

19 e x em ztaJo n. in i-he P~ev-:nuc- Fct of: 107Th, th~- C~oncr=_

20 provided that c!~rtain taxicab usE ofE motor fuels wculd be

21 except frmom th?- four-cesnt a callon excise tax on caszol-ine

22 and o-the-r fue'l.Sz

23 ~Thkere are some con-di tion s that Conzres:s provided, and

24 those are that they are exeimct if the taxicabs are not

25 prohibited fErom ride Sha-rin-i, and that if the taxicab are
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8 A change that we can make is to say that any

9 expenditures fLcr any'o-�-" the reconstructions dealinc vith

10 low-income Housing that and benefits th*-- termination date will

11 be covered. T 11 is will take the pressure off the Congress

12 and those in this pFirticular -field from hcldin, 'i up the last

13 number of morth!:�, not knowing what you will do.

14 Th--7- Chairman. Without objection, this: amendment will

15 be acreed to.

16 14!r . Sh a Piro The next item that you have on your

17 agenda is in tt-.-_ o-Pir-4--na Provisions Js on the back of Ttem

18 K, and that is th.-r- ext-=risicn, of_- tax-icah- fuelz tax

19 e x em _p +_ _J o n .in the ��ev-!:-nue Fact of' 107��-;, th�- C"onc_7r=_,_z

2o provided that c!�rtain taxicab usE o-E motor fuels wculd be

21 except from th�-- four-c-snt a callon excise tax on ca-sol-ine

22 and --th;--r fue'L.Sz.

23 �hk�-re are some con-d i t ion s that Conzres:�� provided, and

24 those are that thev are exempt if the taxicabs ar& not

25 prohiZited -Erom ride Sil-Irin-i, and that if the taxicab are
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1 later than a ic72 Year that the f~uel economy must exceed the

2 fleet averalge of fuel e=conoimy standards that are applicable

3 to the l~ot o r Ve icl e In form- ti Co r _~st Favings '7.c t

4 Th.e Congr~-ss 51s provid;ed an Eixemption fcr those small1

5 manufEacturers, that is those who produce less than 10,000

6 vehicles a year.

7 'This provision, as I said, expires. It was put in for

8 1979 an,' 1930. it exoires a-t the end of this year. Once

9 again you can extend that anywhere from one year to two

10 years, to trhree years. I understand that there is some

11 interest on the committ~ee to -extend that for several years.

12 The Chairmian. CSenator ~'.oynih~an had his hand up.

13 Senator Th~ynihan. M1r. Cl'airman, just to say that you

14 should know the -Secretary of' Tansportation suppcrts this

15 extan'sion. It has had the =f-fect o improving mileage

16 efficiency and ri I -shar-in-c, ai½6 se-ems in th-_ way cf a mass

17 transport-ation systemn a gocd on:e-.

18 I understand 7:enatcr Dole n-ight wznt to suaaest, which

19 I would hope he will, th~at we extend it- morme than one year.

20 I believe that it is a thr~t-v,- pr~o that hE is

21 willing. to make.

22 ~Senator Dole. Does TTreasury support- thiLs?

23 ~Mr. Lubick. ".4e ha(, hopced, Senator 4oynihan, -For one

24 year becaus? we ex7~=ctmd to be able to have i~nformati~on by

25 that tCime as to 4hcethe-r 3r not. thiz7 exerantion a~s havinz any
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1 effect on ride-sh-aring and those cornse-rvatizan mieasures -that

2 wq were- ho-oaful it would.

3 A t- p r~s en t asol in.a prices-, I su~ppcsze it is unlikely a

4 f1our-cent exenM~:~l-' iS ;0oin; to have a signif icant ef~fect ,

5 but the DOT is f-cing- to add-ress thi-s as Part of its highway

6 cost allocation- study required by Section by Section 506 of

7 the Surface Transportation Act. i guess it is not the most

8 critical. thin; on the agcenda.

9 I think thle -i~mortant thing, as with all of these, is

io that i f w e fto come up with -a rec-ommen'datlJon anrd a program

11 that we can get concideraticn. To some extent the onus, of

12 course, is on us to make a recommendation. With that in

13 mind, i don't thiniK that it makes much difference.

14 The Chairma~n. Do ycu want tc make the December 31,

15 19B1, to Decembe-r 31, 1982.

16 Senator Eerts-=n. Let re say, . Chairman, if

17 might. -The P i cg w ay T ru s t nund i s not -jus t l ev enirq o f. it

18 is beginning Ito incr-ease in size. t e have :Iot problems of

19 inflated costs7 ' reppairinq ths oas would like to be

20 sure that this thi.-nc is really makling -a -contribution be-pore

21 we make too lons: an extension of it.

22 ~Senator Mo-.nihi-n. What about two years.* We will take

23 two years, .-ir. T-hairman, and th-en we will really have a

24 stuly. We -- allv -.;- 1 have -absorbed~- it, an-4 wez can decide

25 what to do.
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1 The Ch'airman. Ch"Iange the iD91 to 19821, and that will

2 take c a r7e oF it . T wi l ~ e o wo y a s

3 All in fa v or s,.- y y, a v .

4 (Chor us f o V -v's .

5 The Chairman. Oppose:,' no.

6 (N'o reszonse.)

7 The Chairman. The ayes have it.

8 What is the next- thinu?

9 Yr. Shaoiro. The next item is tha expense of State

10 legislators. This is a provision which you have been

11 continuing ifor several y~ears after its oriaginal ernactment in

12 the :-rax Reform A-ct,, providing -- special rule for State

13 legislators.

14 Llet me point out in this regard that this provision

15 expires at the end Of thi;s year, which, means that it covers

16 this year fPo st-at2 lecislators whe-n they- file their returns

17 next y ear .

18 There has Ibeean a lezttezr distributed tc the members of

19 t hi scommit c ee z rorn th11e \ation z Coeecp of S ate

20 Lea-islators re-questing that th~iL m-at-ter not be deait with at

21 tis ~int. :h~have szome Permanant rules themy wculd like

22 to have discucs-ti, andI think- they wouli that any rul~es

23 regarding State lezislators not tCo be ccnsid~ered i;- this

24 Conqress. 7ti not neiife right now. -he:y have re-quested

25 that they be co s de e next -ye--ar.
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1 ~Unless th-~re is a pro-1lem with the committee, it may be

2 that you would want tc pasz, this over right now, and wait

3 un til1 nex t year on, t-a t.

4 The Chairma-n. if th'at is the c-as-7, we could.- just

5 delete it, cou!cn't we?

6 Mr. Sha.piro. W;e ialato it.

7 The Chairman. Without obJection, we will delete it.

8 Hr. Shao'iro. 'he next item is not on the s~heet, but it

9 has an effective date. The House passed a special bill that

10 Mark will explain that deals with scholarships.

11 Mr. McConachy. ?r-.sently scholarships are not

12 taxable.

13 The Chairman. W.hat is it?

14 Mir. McConaghy. 'This de1als with schoilars-hips, prim-arily

15 Feder'. scholarship programs.

16 The Cha-irman. All rizht.

17 :-r. McConaghy. IThere is temporary lecislaticn- which

18 provides an exclusion zfrom iJncome_ fc-r certain Federal

19 scholarships such as the1- Ar--~d -Forcps Scholarship Program,

20 even thzugh tne recifrients have to ;erlform -some services.

21 That exclusion cxpires 2nt thie and of 1%O8.

22 ~This bill -would Provide-_, a permanent exemption for those

23 Federal scholarshi~, ;rocramns with respect to tuition, tooks,

24 fees, and thinas wtich are directly relIated to it.

25 Thzere is also in S7.29:E a -rovisicn which would extend
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1 'for one year another Fedaerai scholarshi prorg-ram . It i s

2 really the Natior,-i Lesearch Se-r viJ ce 4wards.z That wo ul d

3 provide that any aw;_ad w h Jcn war' mrade throurh! 19$ 1 also

4 would be non-t~axab-Le.

5 ~ The bill woull make a germantent exemption for Federal

6 scholarships, anrd extend th=z NSRA -for One year.

7 The Chairman. Any o'bjection?

8 (No response.)

9 The Chairman. ~iithout Objection, it is agreed.

10 Without ohijection, then, we will recommend the bill.

1 1 V.r. Shapi-ro. 'fhat- was the last. expirinc provision.

12 There is one-: other bill that has Tore Of a time pressure

13 that Senator By-'rd had indicated an int~rEist that i t b e
14 brought uc., and that deals w4ith the Tax Court Judges. That

15 is U.-P. 77790 t--t the 'HouZ= pasZe4..

16 They presently have 16 jud7=es on the Tax Court. They

17 have requestea. that the conqresz lncrea-se 'the number of T-ax

18 Court Judges b';th., , up to 1c, b~ecause o)f the sicnificant

19 increase in their-7 bxi'rdEr.

20 ThtL uHouse ',asz uazssed ~ bill which says th~at the? bill

21 would not b-coce. e-fective until- Febru ary 1191, in order

22 not to leal with- tane appointmen- beforl th_= presidenti~al

23 election, so at thE new President woul d mak; the-

24 appo.intm e n ts.

25 Th- resnta hy zl iei ow is so that right
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1 after -the Jrsdn s electedzae process can proceed to

2 detarmine wh~o the appointee:s will- be, and so that they can
3 get the 'ud4-es scon~z.

4 Since theHue has ;alrealv ==ssed it, and Sena-t-or Byrd

5 indicated an interest- to have i ruh up because, of the

6 timeliness involved.

7 Senator Byrd. M1r. Chairman, this issue was approved by

8 this committee and by the -Senate on the Windfall Profi~ts

9 Tax ,not tha d~ta but whether or not there should be three

10 additional judges. have been informed that tLhere has been

1i no change in thei number of judges since 1926. it occurs to

12 me that the com-mittee having alr-eady app-roved it, and the

13 Senate hnaving a'-ready approved i-t, that it would be well at

14 this time-for the committee'and: the Seonate to act.

15 As to the date, don have any feceling on that. The

16 proposal would ~ to make it effczive immed1iately after the

17 election?

18 MIr. Shapiro . It would be e-ffective Feb--ruary-. 1, 1981,

19 which nmeans th-at the aPcointment~s coula not be before

20 February 1, 19C.,1. Tn- other words, it would allow the new

21 Admin-istration to make -the a~ppoinitments, but the.-y cul not

22 send up- to the Congress until that time. They could,

23however, -co th:-'-ughi their zrcces-s.

24 S-E-nator 3vrd .it seems reasonable to me. move it--

25 adoption, r. hlairnman.
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23 however, -co th--`%u9ti their zrccss.

24 S*E-:nator 3yrd . it seems reasonable to me. move its

25 adoption, "r. �711-lair7man.
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1 The Chairman. wji tho0u t o-',Je _c ti on .

2 'r. 'Starn. 'sr. C~h -a4i r;anJ rust on a, pro c4duralI

3 q e t o- T 'wo~lcl assume 4C.na you wol rdrt bill
4reported withnout- ariendmk~.nt, an' thE extensions t ha you were

5 talking about until now, -realating to independent

6 contractors, Preservation of historic structures, the fuels

7 tax exemption for taxicabs, and the scholarships would all

8 be -an amend.ment to another-, ant I would recommend HE 6975,

9 a tariff bill. on hardwood ve~neers whose~. substance you have

10 put on another bill already. 7"hat would put all the

11 extensions in one b-ill. But the Tax Court J udges would just

12 be passed without amendment , as it came over f~rom the

13 House.

14 The Chairman. W~ithout ch _jection.

15 !7enator ?_'aucus. r. Cha=irman, if_11 you recall sometime

16 ago , we report~~d a m-,e~asure cut of~ thiJs Co,-.ittee but we

17 needed a= Vetiicle to pout -it onto. am wond!erinq whether the

18 Tax Court -bill -iouli he a En apnprcp ria te veh icl e fcc-"

19 attorneys' fsees.

20 S e nator Danforth. ",- a t azt1o r n =y s'e e s?

21 Senator- Eaucus. T t i s a t-i 1 t h a-t w eds cu Ssse d

22 s om et ime a go_ b a~zi c allv b e c a us 4 t he :7o v E-r nmE .nt mu st a war d

23 attorn-vs' fees to taxpayers7 wh.ere the covcernmant takes an

24 unreasonatle Position a~nd thie taxpayers: substantially

25 prevail. It would ble limited~ to T'2C,0;CO.
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13 House.

14 The Chairman. Without ch _: ection.

15 !7enator '_,'�aucus. Ch-=i--man, 4;__11� ycu recall sometime

16 ago , we report��d a r--,,Easure cut of -th-JS Co,-rrittee but we

17 needed _= Vetiilcle to -out -it onto. am won�!erinq whether the

18 Tax Court -bill -,iould ha 11-1

19 attorneys' fees.

20 Senator Danforth.

21 Senator Eaucus. it is' a �-iil th-at we �._cussc

22 sometime ag-- ba!zic_=_11v becaus,�� the :7ovE-:rnmE-r t -must award

23 attorn-vs' fees to taxpayer-77 wh--re the covc-rnmant takes an

24 unreasonatle Position _and t1ile taxpayers: Substantially

25 p r e v a i Tt WOL:1, I le JiMit�(� t.3
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18 Tax Court -bill -,iould h a Ein approp ria t e vpb ic: ie f o-"-

19 attorneys' f:ees.

20 S e n a tor Danforth. ",-I a t a z 11 o r n =1 y s e e S ?

21 Senator Eaucus. 1 t i s , a �- i 1 I t h --- t w e s c u S s e d,

22 s o m e t i m e a g _- b a!z i c _= I 1 y b, e c a u s 4�� t h e :7 o v E-: r n mE- r.-n u s t a w a r d

23 attorn-vs' fees to taxpayer-77 wh.--re the covc-rnmant takes an

24 unreasonatle Position _�nd t1ile taxpayers: substantially

25 prevai 1 Tt WoUl I e 1 i Mi t�(� t.3 T'�C_ , 00
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1 ~T h C'ha i r Man. What is the Trea~sury's position on that?

2 M"r. Lubick. We think that it is a reasnatble solution

3 to a problem tth.at has been ve-ry vexatious fcc a lona- time.

4 Thece has be-en a ict of opposition in rioverrnme-nt agencies to

5 any attorneys' fees bills, and I think that we have been

6 able to work with Senator ?Faucus and Senator EPentsen, and

7 work out an arrangement where we have a trial period, I

8 believe, -for a qooJ4 number of: years where taxpayers who are

9 the victim of harrassmant wouli be compensated if they had

10 to go to court.

11 it seemed to us that that was appropri-ate, and it was

12 relavant to the business of the tax court because it

13 controls i'ow litigation is ;;oing to be handled. So it seems

14 to us that it is gcr mane to the -car ticular bill- as well. We

15 would like to see this problem behind us, and see it

16 under-way.

17 The Chair-man. You would support that amendment to this

18 bill, the Tax lourt bill. You w4ould recommend an amendment

19 to the Tax Court bill?

20 'cr. Lubick. Y es .It seems to us, Cr. Cairman, that

21 it is relevant.

22 'sIr. Shaciro. Ž.r. Chairman, let n's just m-.ake one

23 observation for the committse's determination. The

24 attorneys' fee bl that th:a Admini!~trztion supports has not

25 been considered i the :-'.use . 'ey have a nearing scheduled
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1 nit, ti-nk hatr it is one sf the f ield he-arin a F that

2 th ey are go n a to ha v e during the reces-s.

3 I~f the-re i41 any ef-fort to pet th a ou bl

4adooted -n4 sent- `own to th-:- Pr-?sidient for s-ign~ature be-Fore

5 the end of year, a guarantee of it, a provision that is put

6 on that the Mouse has not held' h-ear-incS on or has a~ny

7 controversy, the THuse would not acree with ritht now.

8 So, I am not making any comment with regard to the

9 substantiveness of this Pa-rticular -amendment, or any other

10 amendment.

11 The Cha-irman. Senator, I think th-at you ought to put

12 your amendment on a bill on which we ho-pe to hLold a

13 conf-:erence-. in that way you, stand a ch~ance- of having it

14 agreed to. I thihk that tha wcul b e t he e tter ccurse of

15 wisdom in th e sit",uation-.

16 i belie2ve that we are :-o inc to have-i a:- least -one or two

17 bills around- here& where we h-ope to hold- a confere;nce. if

18 you put it 3n o-~ wher2 we )o-c? to na;_ve~ a coniference, that

19 w ay yoC;u c an qco t o c cn f eren c,- a nd if,- you c an e t thne m toC

20 aa-ree to it, th.f~n you ha-v? 7ct -it. t.rie you night-

21 kill this bill wit--hcut gett-inc yourc.

22 ~S e nat1o r E 7au Cu s. u un d Lrst., t ha e tronlein.

23 ~What a-re: th-e chances zhat we are ::cino to have a bill

24 that will be .coino to conf-;eren~ce?

25 ~The Chairman. I P-C~ieve' that we ar-e ac-ing to have a
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1 bill.

2 !'r. Shapiro. will tell1 you that the House has sent

3 over her-= a si':r-ificant nm'.mer of HousEm cassed p-rovisions

4 which they reall-y want. -he type of provisicn, such as this

5 Tax Court prov~qion, is rot somethiatatteHusLae

6 about. It is something that the Tax Court has requested.

7 You have a series of provisions which Senator Byrd has

8 held hear-ings on. These are House passed bills that they

9 have an inter-est in.. If1 you put your -amendments on one of

10 those bills, then you are going with provisions that the

11 Finance Committee memrbers care about in- a conference with

12 the provisions that the House me-mbers =are about.

13 The ChaiLrman. It seem~s to me, Senator, that we have a

14 bill here -- I don't kr~ow the number o-f it, but we will be

15 voting on a bill tbat has some~ provisicns that the House

16 members very much. You know, that individual members are

17 interestepd in, who a-re individual membe-rs of that

18 committee.

19 I believe we are zaoing; to d.elate szome of their

20 amendments. 'So wh-~n you go to conference, you will be -in a

21 good position to tal.k for -yours, andlt them sPeak for

22 theirs.

23 S~erator Bacs .o u 1 d it make any sense to place the

24 attorneys' fees on one of- the exuiLrina author-ization bills?

25 ThE~ Chairman. f w e knew ths-at we were zo inc to have a
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1conference :on that one, it wouall be something else. 3tw

2 are hooeing that thev wil1 ta:-ke that ore with.out, a

3 conference.

4 ~ r. Shapiro. All the =£xpirinq pro-visicns =-re ons! ha

5 the House would p-robably acgree with without a conferenc

6 because they need to be extenoiec.

7 The Chairman. Tf you hol~d your bill', and offerito

8 one of those on w~hich we are going to have a conference n

9 there is at least one bill that we are goina to be votigo

io here where we will have a conference. They will agree oi

11 because they want what is in their bill, anr! we are goigt

12 make some cftanges in -it. That beina the case, viou willb

13 in a good position to talk~ zo then in confzreznce aboutwa

14 you want.

15 Senato~r Faucus. It makes sense. If there is no

16 conference on th,=se expirin- provisions-, it mak-es senseno

17 to do it.

18 Sr t:?rn. r. Ch'airman, there was one thina -that

19 Omitted to mention.

20 The other day the Comnmi:ztee liid -:;-prove a :house pse

21 provision relationg- to charitable; deductionsfc certain

22 contributions of re-al prop=erty fcr conservaticn purposes

23but without assiqninq it to a bill. That is alsco an

24 extension, and we would recommend that it be on the

25 e tens on b ll. to erti n it a mo ent- a-co whe we

conference :)r, that one, it wouall be something else.

2are hoo-ing that thev will t-:--ke t1lat ore wit�.out, a

3conference.

4 r . S ha P 4L r C_ All the =_-xpirinq pr-Ovisicns =-re oi

5the House would p-r--bably acree with without a confer�

6because they need to be extendied.

7 The Chairman. Tf you hclLd your bill'-, and offer

8one of those on w1hich we are doing to �ave a conferen

9there is at least one bill that we are going to he vc

10 here where we will have a conference. They will agre

11 because they want what is in their hill, ard we are g

12 make some cftangas in -i+.. That beinq the case, you wi

13 in a good position to talk zo them in confz�r;znce abou

14 you want.

15 Senator Faucus. Tt makes sensE. If there is no

16 conference on th,=se expiring provisions-, it rnak-_z: sen�

17 to de it.

18 St:?--n. Ci'airman, there was one thina thi

19 Omitted to mention.

20 The other day the Commi::tee ii�, -:;-,'prove a :-cuse 1

21 provision relations,-, to charitable; deductions certa4i

22 contributing of r_,zal prop=_rty for conservaticn purpoz

23 but without assiqninq it to a bill. That is alSzo an

24 extension, and we would reccmmend that it be on the

25 extension bill. 1 to mention it a moment- aco w
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23 but without assiqninq it to a bill. Tta t is a! Szo an

24 extension, and we would reccm-11end that it be on the

25 extension bill. 1 Zorget to nenti-_n it a moment- aco when I

23 but without assiqninq it to a bill. Tta t is a! Szo an

24 extension, and we would reccm-11end that it be on the

25 extension bill. 1 to nenti-_n it a moment- aco w
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1 mentioned. the e-Xtension provisions.

2 The Chairmran. !~it-hout objection, it is agreed.

3 1- beli-ve thatr we are: c-oin-7 to vote2 out of here a bill

4 with several Pr-o-vsirns that11 the various House members want

5 very much.

6 Can you tl me what that bill is?

7 M!r. Shapniro. There are several bills and the committee

8 has a choice.

9 The Chairman. Ly the time we get to one of: them, that

10 is where you ouoht to put your amen..ment because that way

11 they will have some thirgs they want, and we will have some

12 things we want.

13 Senator Riticoff. Nr. Chairman.

14 The Chairman. S-enator Ri'Dicofrf1.

15 Senator Ribicoff . There is a technical correction that

16 must be made to a Trade Reorgan~ization MPan No.* 3. It has

17 to be done bbefore January 1st, 1981. The -Reorganization

18 Plan No. 3, the Tra~ie- Feorzaniration inadvertently

19 transferred to the Dep--artment o Commerce from the Treasury

20 the country of ori--ini determ~ination -function. T hi s

21 determination i~s necessary to iJ~plement the ~!TN code on

22 government procurement.

23 ~I am nrozosing a technical correction which has the

24 support o-;r zre Administration. 'This measure could b`-e

25 attache'i to a mis:7?1laneous ta~rif.-f bill already approved. T
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1understa:nc'; i.. C4i7 could c-e the apprzpriate,~ vehi:1cl=e.

2 Determining the country o.; o' _ ~,n of if ports is a

3 traditional :funct-ion ofL the Cuzstom Eervice.

4 It is hichly complex anmU technical _zunct-icn performed

5 by Customs i1nspzectors on a cs-ycs basis. '-he tra~nsfer

6 to Commerce f~rom Treasury w-as an error. The purpose of this

7 technical correction is to transfEer back to Treasury the

8 country of oricin 4etermination of the Trade Agreements Act,

9 otherwise there is cbnflusiLon anni cur Whole trade posture

10 will be hurt.

11 The Chairman. Does anyone have any ob-Jection to that?

12 Y'r. 'Stern. ThiS would be a further m"odification of

13 H.R. 504~7, the miscellaneous tariff bill1- that has already

14 been orde-red-.

15 Senator Rib1ico-ff. ThIt ir iayhtIC.

16 The Chairman. w;ithout ob-Jection, agreedi.

17 Senator :Pradley. Mr. 'Thai.rman-.

18 The Chairman. Yes, sir.

19 Sen ato r Er a Jlc.v. Could inquire, the fuels tax

20 exemption hais be~n -3ssr5 jj Cv :h r omie?

21 The Cha~irman. YE~s, Sir.

22 Senator Bradlazy. "'a's there= a votze on that, or was it

23 adopted.

24 The Chiairman * We daid that by voice vote.

25 Senato-r Erindle. That asf~or?
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1 Senator D1cie. ,;or two yea-r:.

2 Senator Pradliv. I would like to add my sup.. rt for

3 that action.

4 The Chair~man. Ttisc noted.

5 What is th-_- naxt point? Have we voted on the Tax Court

6 bill?

7 All in favor say, aye.

8 (Chorus o-f ayas.)

9 The Chairman. Opposed, no.

10 (No respons-e.)

11 The Chair~man. The Tax Court bill is ordered reported.

12 11r. Shap-iro. The next item or. your agenda is the tax

13 treatment of installment sales. That is one of *the

14 procedures that the committee had asked; the staf~f to work

.15 with re;gard- to installment sales . Don Rickets of the Joint

16 Committee staff"± has beer. Primarily invclved in all of the

17 simplification mneas-ures on behalf: of the Joint Committee

18 staff along with~ other misczellaneous ite=ms. Fe has worked

19 on the passage o-f thre mEasure on the House side th-rouah

20 their subcommittee ;and their full committee.

21 Ed Hawkins- has been. wcrkina on the installment sales

22 bill in the case of thA'e Finance Committee along with t-he

23 minority staff7- Members as -dell.

24 Do n w ill expl 1a in the H-ouse nass~zd bill, andi Fd Hawkins

25 will exolain to the_ comninit-tpe the amendments that have been
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6 bill?

7 All in favor say, aye.

8 (Chorus of' ayas.)

9 The Chairman. Opposed, .-o.

10 (No responc-e.)

11 7"he Chair.-,an. The Tax Court bill is ordered reported.

12 Mr. Shapiro. The next item or your aaenda is the tax

13 treatment of installment sales. That is one of *the

14 procedures that the committee had asked the staff to work

.15 with re;;ar'- to installment sal2_s . Don Rickets of the Joint

16 Committee st_=.-`±' has beer Primarily involved in all of the

17 simplification rn, eas-ures on behalf' of the Joint Committee

18 staff along wit-� other miscz-llaneous it-=ms. Fe has worked

19 on the passage c--F tire mEasure on the House side th-rough
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1 Proposed on modiL-fica-tio-n.

2 ~ !r. Rickets. 7I should note_, 'xetFor severalHus

3 amendmients, that this House poassed :ill is identical t

4 bill introdiced by t~he Chairman and s_`enator Dole. As ob

5 mentioned, this bill waZ directe~d by the sponsors to b

6 developed in consultation with the Treasury Department

7 professional groups, accounting associations, small

8 business, farm and banking groups.

9 in general, this bill revises the rules for reporin

10 non-dealer sales of real and1 personal prop:?rt-y. Firsto

11 all, it make-s a numbcer of structural imp~rovement by

12 separating the dealeer provisions under one section,

13 non-dealer provisions under, another sectioni, and specia

14 disposition rules i- yet atir section.

15 In additi:on, it makes a nu.iber of lar.guage changest

16 clarify existinc law. 'The ~'cuze committee report inclue.

17 statement that it iJs its intention thnat farme.i-rs who areno

18 required to inventory thei-r crors, znd so fnorth, are

19 entitled to report und=er in-stal lment me~thod.- for those

20 sales. This7, of coursr-, is a Private letter ruLinc recnl

21 issued by the : TS.

22 Second>i, --he bill would eliminate= the -requirement

23 under present law that the selle:~r re-ceive no more thar 1

24 P ar re nt Z -_ .2e 14 n llinm mrie . 7asi-a~lly, this is inten e

25 to avoid or e1--r-inat trap :for a ta payer wh,, apoaeuse

1 Proposed on mod-L--fica-t-4--n.

2 �!r. Rickets. 7_L should not-_a, excef,,t- for seve-_r=_j

3 amendments, that this HcusE Passed till is identical

4 bill introduced by tLhe Chairman an�f Senator Dole. A

5 mention2d, this bill waZ direct��d by the sponsors to

6 developed in consultation with the 7"reasury Departmer

7 Professional groups, accounting associations, small

8 business, farm and ranking groups.

9 in general, this bill revises the rules for repc

10 non-dealer sal=s of real an-1 personal prop:?rt-y. Firs

11 all, it mak�-s a numbcer of structural improvement by

12 separating the daaleer provisicns unOer one section,

13 non-dealer provisions under, another sect1cri, and Spec

14 disposition rules i- yet a section.

15 In additi:�n, it makes a nu�iber of language chang

16 clarify existinc law. 'The �''cuze committee report inc,

17 statement that it _Js its intention t-nat far.T-.i--_rS who ai

18 required to inventory thei-r crops, znd so -north, are

19 entitled to report und=-r in-st-a"Lliment m��tho'"-' for those

2o sales. Thi-7, of coursr-r, is a private letter ruLinc rE

21 issued by the 17:�S.

22 Secon,111Y, --he hill would eliminate= the -requiremer

23 under present law thlat the sell,:�-r r=-ceive no more thar

24 per7ent of rare �__= 1 1 4L n o ;-i ri_-e .7;asi_-a1Llv, -his is intE

25 to avoid or el-Jr-ninate traps -;":or a taxpayer wh,,� apparen
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6 developed in consultation with the 7"reasury Department,

7 Professional groups, accounting associations, small

8 business, farm and ranking groups.

9 in general, this bill revises the rules for reporting

10 non-dealer sal=s of real an-1 personal prop:?rt-y. First of

11 all, it mak�-s a number of structural improvement by

12 separating the daaleer provisicns unOer one section,

13 non-dealer provisions under, another sect1cri, and Special

14 disposition rules i- yet a section.

15 In additi:�n, it makes a nu�iber of language changes to

16 clarify existinc la w . 'The �''cuze committee report includes a

17 statement that it is its intention t-nat far.T-.i--_rS who are not

18 required to inventory thei-r crors, znd so -north, are

19 entitled to report und=-r inS t- a 1 I im e n, t m �� t h o'.,-' f o r t h o s e

2o sales. Thi-7, of coursr-r, is a Private letter ruline recently

21 issued by the I -:� S .

22 Secon"i-v, --he hill would eliminat�= the -requirement

23 under present law thlat the sell,:�-r r=-ceive no more than -10

24 P a r 7 e n t -_% f�i 21 1 4L n o ;-i re .7;asi_-a'lv, -his is intended

25 to avoid or e-1--r-ninate traps :for a taxpayer wh,,� apnarently

6 developed in consultation with the 7"reasury Departmer

7 Professional groups, accounting associations, small

8 business, farm and ranking groups.

9 in general, this bill revises the rules for repc

10 non-dealer sal=s of real an-1 personal prop:?rt-y. Firs

11 all, it mak�-s a number of structural improvement by

12 separating the daaleer provisicns unOer one section,

13 non-dealer provisions under, another sect1cri, and Spec

14 disposition rules i- yet a section.

15 In additi:�n, it makes a nu�iber of language chang

16 clarify existinc la w . 'The �''cuze committee report inc,

17 statement that it _Js its intention t-nat far.T-.i--_rS who ai

18 required to inventory thei-r crors, znd so -north, are

19 entitled to report und=-r inS t- a 1 lim e n, t m �� t h o'"' f o r t h o s e

2o sales. Thi-7, of coursr-r, is a private letter ruline rE

21 issued by the 17� S .

22 Secon,111Y, --he hill would eliminate= the -requiremer

23 under present law thlat the sell,:�-r r=-ceive no more thar

24 P a r 7 e n t -_% f�i 21 1 4L n o ;-i re .7;asi_-a1Llv, -his is intE

25 to avoid or el-Jr-ninate traps -;":or a taxpayer wh,,� apnaren

ALDERSON REPORTING COMPANY, INC.
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1 satisfied the requirements bDut- because Of the interaction of

2 other pr.ovis-icnF, such a-s the imputed interest provision

3 under preser~t 'Law,. failed to satisfy the '30 pcercent limit.

4 In additioa, an ar7_ume:nt for the 2limination of;- the

5 requirement is to permit the taxpayers who are necotiating

6 the sale can purchase more flexibility without regard to the

7 overridina tax consequences in terms of how much of a

8 downpaymnent could be made to have deferred gain reporting.

9 In addition, the bill would! eliminate the requirement

io that there must be two or more payments to qualify for

11 installment sale reporting. The rationale for this change

12 is to recognize that there is basically no difference

13 between a de-ferred payment Sale where _a token downpayment is

14 received, and a situation where none is~received. You still

15 have the sam.,e basic inability to pay with the cash proceeds

16 being collerted in f~uture years.

17 It would also e~liminate: a selling price requirement for

18 cash sales of personal property. This is intended to avoid

19 or eliminate_ co~ntrove-rsy as to whether you have a single

20 sale of several- it-_ms, or a series of separate sales which

21 would fLill to si-tisf--y the --ellinl _pric?- requiremen~t.

Tt may also aid, compliance. We un~derstand that many

23 taxpayers simply don~t tell their rieturn preparers that they

24 made these sal1=s until they actuallyv collect- the mcnies for

25 these smaller sale-s.

ALDERSON REPORTING COMPANY, INC.
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1 The bill would reve7rse the =election so tChat the

2 provision~s would automa;ticallY aPPlY unles-s the taxpayer

3 elect-s not to h~ave def errad recognizion applief . :he

4 flexibility is -intended to Permit taxca-vers to elect out in

5situations where th;ey might want to re-ort the gain, such as

6 the case where you might have an otherwise expiring net

7 operating lo)ss, this bill would permit -a taxpayer to report

8 the gain ant! not losa the bhanefit of his net operating

9loss. Of course, then heculd collect the paymentsoth

10 installment obl.43ations tax frree, having reported it once.

11 T'he bill also contains some special rules 4eaaling with

12 the related party sales. Tl crc is a technique under present

13 law which i~s used to avoid the current payment of income

14 tax. Fasically it- is a two-step transaction.

15 Initially ther=- is an installment sale to a= relative,

16 typically a family trust tak'ina back a very small

17 dowr~payment. Ctviously, if you elect -installment- sale

18 treatment there is very little tax to ta paid t-c-ause you

19 report only thce gain attributable to that down-ayment.

20 Th;~ sacon"~ st-2c, o.: cours-, is if a day, 'late-r the

21 related party, or family trust would resell * it, tco, has

22no aain to crePort hbecause it haS a cost basis which would

23 reflect the future payments which would bel mia4 to the

24 initial seller.

25 So what you have, in ese ie s :a- lizu-idation of -the

ALDERSON REPORTING COMPANY, INC.
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1 appreciation without the current payment otf income. This

2 bill woulJ t-e-al with these atbuseas in two ways, basically. A

3 resale rule sai hc asicallly, that whe-re you have the

4 seconddioizn the amcunt -realized from the second

5 disposition will be treated -as if paid over to the initial

6 seller to the extent that it exceeds the actual payments

7 being made.

8 Senator 'Rentsen. is there a time interval in there?

9 !'¶r. Rizkets. There is a time limit of two years for

10 most property. T"he time limit does not apply in the case of

ii sales of marketable securities. For example, if you were to

12 sell IBM or Xerox listed, stock to a related party, there

13 would no time limit on those resales. But for all other

14 property, iricluding real estate, closely held stock,

15 unlisted stock, there would be this two-year time limit. If

16 the relate-d party b-uyer held the orrczE~rty for that length of

17 time, there would De, no adverse consequences from a second

18 disposition.

19 The theory here is that if the buyer holds the property

20 for the two-year period atL the risk of the market, then that

21 has economi:: sublstance, and it is not a technique to simply

22 avoid the paym~nt 3-f tax.

23 ~There are a number of other exceptions. It does not

24 apply to the sale- of: Treasury stock even thouah the

25 corporation may raacquire its stock. in a deferred payment

ALDERSON REPORTING COMPANY, INC.
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21 has economi::� substance, and it is not a technique to simply

22 avoid the paymnt 3-F tax.
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1 redemption Lfrom a sharehoiler. There-.L there is no reason to

2 do that because unter present law the sale of Treasury stock

3by a co-r;orati-, ~S rot subJect to tax to begin wi th. So

4 the basis is -irr-elevarnt.

5 Also, for certain involuntary second dispositions,

6 there are exce!Ptions in voluntary conversions, and the

7 resale rules would not apply after the death of either the

a buyer or the seller.

9 There is a final general exception in case where you

1o have non-avoidance. Pasically, this final escape valve of a

11 general nature based on motive, it woul~a not apply in any

12 case where -it is establisheaf to the satisfaction of the

13 Internal Revenue Service that none of the dis-positions has

14 as its principal purpose-s the avoidanca of Federal income

15 tax.

16 Senator- 21ntsen. That is traditional.

17 Y.r. Rickets. it is used under pr~sent law in several

18 places. One place2 that come&s to mind is in connection with

19 the so-calle-d pre-terred stock. Lail-outs in Section 306 of

20 the Code.

21 One -f-nal related party rule deals with sales of

22 depreciable t'ropertty b-etween husbhands and wives, and t~heir

23 80 percent controlled -antities. Hr because cf the extra

24 defarral bsnte--its to be obtained from resale, the hill would

25 require those t-o be rercrtetr. ttroucgh the accrual m,=thod of

ALDERSON REPORTING COMPANY, INC.
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1 accounting. There would be an exception so that it would

2 not apply in connection with any transaction incident to a

3 iiv:>rce or separation.

4 Further the. bill does provide that in the case of an

5 installment sale which also involves the recei~lt of like

6 kind property that the receipt of that property would not

7 accelerate the recognition of gain. It just reverses the

8 position under Present law of the Internal Revenue Service,

9 in effect making you-pay your tax on the gain when You

10 actually collect the money.

11 Another provision is to permit non-recoan-ition

12 treatment to shareriolders who receive instai.lmen t

13 obligations in connection with a corporate 12-month

14 liquidation.

15 The reason is that the shareholder should be treated

16 essentially the saime in the corporate liquidation case as he

17 is where he makes a direct of his stock. The substance of

18 those transactions is essentially the same, and the bill

19 would accornnodate that.,

20 The bill'also would opermit the so-called contingent

21 selling price sales to be reported under a formr of

22 installment method of reportina, or ratable basis -,for

23 recovery. Unde=r pr~?sent law-, because you cannot ascertain

24 the selling price, therefore the gross pro-'it ratio, the

25 Position of the Se2cvice2 is that those sales shoul.d not

ALDERSON REPORTING COMPANY, INC.
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i qualify.

2 Finally therie are two provisions clarifyina this

3 disposition treatment of installm ent obligations by gifto

4 by bequest.

5 Finally it would permit an executor- to succeed toch

6 position of a decedent whc had made an installment saleo

7 real estate where that real estate iLs reacquired in the

8 foreclosure.

9 Basically under present law, the seller can take bc

io the property, and but for payment on the cash collectedge

11 back in the position he would have been had the sale no

12 been- made. This permits the executor or beneficiary tose

13 into th2 ds::edent 's shoes for this non-recognition purpoe

14 In general, this bill is e-ffective on the date- of

15 enactment ex-cept 'fcr some of the special rules. The read

16 party rules generally are effective fcr sales a-'fter lay 5

17 1980, that was thiz date the Ways and ?-,eans Committee iarke

18 up this bill. for the non-recocnition treatment for

19 corporate liquidations, that is effective for distributo

20 after "arch 31, 1980.

21 The revenue estimate because of interaction of thes

22 provisions, on balance therre would te no revenue pick-uco

23 loss. Basically, mocst of the revenue pick-up would be b

24 choice because a taxnavesr, for example, would choose tC ak

25 larger iownpayments.~~~ft o

1 qualify.

2 Finally thrive are two Provisions clarifyina this

3 disposition treatmnt of installm ent obligations by gi

4 by bequest.

5 Finally it would permit an executo.- to succeed tc

6 position of a decedent who had made an installment sal

7 real estate where that real estate 'Ls reacquired in tb

8 foreclosure.

9 Basically under present law, the seller can take

10 the property, and but for payment on the cash collecte

11 back in the position he would have been had the sale n

12 been made. This permits the executc- or beneficiary t

13 into th2 ds::edent's shoes for this non-recognition pur

14 In general, this bill is e-f-fective on the date- of

15 ena=tment ax-cept 'Lcr some of the special rules. The r

16 party rules generally are effective for sales a-'ffter la

17 1980, that was thiz- date the Ways and _-,"eans Committee m

18 up this bill. for the non-recc=ition treatment for

19 corporate liquidations, that is effective for dist-r-ibu-

20 after larch 31, 1980.

21 The revenue estimate because of interaction of th(

22 provisions, on balance therr� would te- no revenue pick-i

23 loss. Basically, most of the revenue pick-up would be

24 choice because a taxnay-sr, for example, would choose t(

25 larger iownpayments.
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18 up this bill. for the non-recc=ition treatment for

19 corporate liquidations, that is effective for distribution
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24 choice because a taxnay-sr, for example, would choose to take

25 larger iownpayments.

18 up this bill. for the non-recc=ition treatment for
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1 :00r th -ea- PEEY sale-, we carno~t estimat~e It-hat

2 be c a se of th. con t~o v ersil na ture oc-te tizic;at ion th at

3 has acne on.

4 As Fobbv "has mentionred.. to You, Ed iwis who has

5worked with the staff on this fill, will -now de~scri- o o

6 a series ofl Possible amendments for Your ccnsideration.

7 Senator Dole. Are thece amendments to sat-isfy- some of

8 the objections to the Pousr- b~lProvis i on s?

9 11r. Hawkins. -,hey very in nature. The first one was

10 something which had been raised on the HOuse side, and never

ii actually got into the bill.

12 Incident-ally, there ir_ a guide t~o these thincs on page

13 3 of staff iocun.Ient I_. The:~re is a list of all these

14 amendments.

15 T~f-iost onc- is not r.:-ml!Y a co~r~rection of the House

16 bill . Tt i.s j uZst S o met hi;n'; thIa t w as nt iJn t h ,- o usF.e b ill .

17 S en a=t or e n t s e r ne nitio_ cn 2ditlate 'k he problem is one

18 of dual taxaticun.

19 if you ha'.ce a 'Businezssan who has sold Something f or

20 T1CO and he nuts it into hiis incom,: tecaucp he is Lnd!er -the

21 accrual basis -- .L-i flC3 to b'e re-ceived in the future as

22a nornal 30-da,- or %C-day account. ~;e th-en s-witches to the

23 install11m e nt .The cust oier -zayzs uc the Tioc.. Uinde-r the

24 installment metho~d yocu pay wlh-en you :setl the -installment, so

25 lie cuts the- T1CO ~in a Leo. ie

ALDERSON REPORTING COMPANY, INC.
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1 Conar=ess reco=u zei thrat this was un-fair some years

2 ago, an,, 'th2- Put in a. fornula to s-epal with. it.

3Unfortunately4-- -L- -_ or-rula ic theAt Y:u -onlY :*7Et taxes or-e

4 point Szomethins.j r zsil e sc7,,:- dere f double

5 taxation.

6 174 iat' we are proposing now is tlo drco the formula, and

7 simPly say that if You report it once, that is enough.

8 Senator _R:-ntsen. "r. Chairman, T think th''is technical

9 amendment is on-- th-- the Treasury, I I-el ieve , supports.

10 All we are doirn- i½ tryina to do a-way with the chance of a

ii do uble tax be ina p aidc.

12 The Chairman. Wlithout obje-cticn, it IJ agreed to.

13 W4hat is th-e other point.

14 M r . ~-a w ki-S . Paragrach 2 d-;ea-ls with what Don

15 mentionaad, the transfeLr of ~erca½Propert-y to your

16 wife, or to sor::: controlle1-d entity.

17 The ch'!naosthr are more or 1less- des~ianed to r-efine

18 that. This is a case where we are takinc a 'Pouse p-rovision

19 and doczcorina it 'PdAl wit.1h vnrious ot-ections t-hat were

20 raised.

21 it was 7clnte-:~ out tht the2re is -lread~v a section in

22 the Codn dealin:- withi this type of tranSaction * So we made

23 the boundary 1 inEs of: the new provis-ion exaYctly ths same as

24 the boundary lines of the oid cre. zote tax lawyers only

25 have to l-e-arn c'ne b'Oundary. The~y -,cn 't have to le-arn two

ALDERSON REPORTING COMPANY, INC.
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1 separate rules.

2 -L so wh z w~ e - hadt, we f ou ni tha1 t ter s ws

3 s o methIi ng t ha t ~=vey b od a~r w -it h, ate-c h nic al d efizic i en c-y
4in tLhe origi-al sect ion, 4n -t~SisS 13delg

5 with sales of drnureciable propert-ie-s hetween re-lated

6 parties.

7 Senator Dole. Dces Treasury support this?

8 :I. awkins. y es .

9 Senator Dole. Let's ta~ke it.

10 The Chairman. Without objection, ag:eed.

11 Senator Byrd. J.ust. a minute before we 'Leave that issue

12 entire>1-.

137 raise this Doint not in opposit-ion toth way the

14 bill i-s written, but -just -~o th~~ com-mit-tee will know what it

is does. i have no aeln irther: way about it.

16 Eut under the proposal , it will- ½- impossib4,le for

17 spouses to seli propert-y anr- -z7-ouse to the other7 urder the

18 inst allmnent plan, or o-n an. Jinstallmen--t bas-is. -s tat not

19 correct?

20 MVr. Fickets. c-nly tPpreciabie property.

21 Senator 7-vr-d. Depreci-ablc- :roperty.

22 'r.~ Fi~kets. Thev can sall the:ir residEncos, and

23 non-depreciable prope-rties.

24 Tenamor Ev-rd. Fut. de:ra-eciabble property, they could not

25 sell.

ALDERSON REPORTING COMPANY, INC.
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1 Xr. iHa wki. lso as rpart o-f this package, in the

2 mni d dle o f t na t Paa :rar =p '. 2, th=re is- the ref:erenice of

3 Putt ing -in ther-': also `-e t-ax avoidanjcj cl"ause ~ raury

4 a gr ee s t h at t h c -nfi tt e!e _sh oul1d mna ke i t cle ar t h at i t -d eal1s

5with two thinaos7. .3n-e is -th~ motive cas E, wner a thpir

6 motives are pure. The second case, if th-ere is no real

7 deferral. Tf -You sell to your wire, normally- you do not

8 want to have payments roming in 'Longer thran the life of the

9 asset. Normallv, there- will not be much deferral.

10 Senaor Lyr. thin that what the comrmittee needs to

ii realize is that this will deny installment sales 'between

12 spouses. i .don'It say th~at t h ey sho ulId ot, c e en i ed, b ut I

13 think the committee should be aware? that it does deny that.

14 Take a "mom anid- sopD o7:ernition. U 7r-ose tmat mom is 60

15 years old, and zaYs, 'IT am tired o~f thlis. 71 have a 50

16 percent int=2rest in it, ani. 1 want to .- t out of atJ 4- 1 want

17 to us, my 7i7nrev. som re o ther )lac.e. 'This would udenv her the

18 r i cht t o do :bt is-: th F.t no-t corre-=ct, underth insctallment

19 basis.

20 M'r. H~awkins. nlss se con-vin-ced4 thre Secretary that

21 it was not tax :.voirianc7-. A.ith the? guidanc= thla t i4 f there

22were no tax d e fer r a i rnv olv cd , she~_- couid ~ ~ i t . hat wculd

23 b e spre cA-I:ific ally a4 - c r ibe _d .

24 ~S enra.t or 2',irt ~'. Th- initia-tive would h-e on h-er to prove

25to th"'e courts thA-t_~ there wano no tax avoirance-.

ALDERSON REPORTING COMPANY, INC.
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1 M'r. Ha--kins. To th""e Inzernal revenue (Service.

2 ~ erna t o r vd . we ~il t to0 th at liat;r.

3 Th1,e C ha -r-7. Len T'rsLhear from itr. TLUbi4Ck on this.

4 'cr. Lubio-k. nrt ha to i nt, Se nat or y r dh er e is

5 language in here or establis-hing it to the satisfaction of

6 the Secretary, wh1iirh has alrea-ay been refearred to as in

7 existence under the preferred tax bail-out..

8 Just by way of;: interest, we did. have a computser run on

9 all of-. the appl ications for relief under th-at particular

10 section, and there were a hundred and some odd. The

ii computer sh:owed th-at only one w~is denizad * I am not meaning

12 to say that the Secretary is always rea=sonahtle, but in this

13 sort of situation, T -think we have a rather ?n-vialble

14 record.

15 T nic~ht ad` th~at thlis ~_rovisior. was worke-d out- with the

16 concurre-nce not only of the staff , b',ut with ;praczitioners in

17 the field wh~o _-ct-ually have to live with it. h.1ey and

18 persons on ny s`"4e sayin,7 that this was satisfactory that i

19 had never s:?en -on, m si.Je at a~ny time '--fore in other

20 a reas.

21 So I7 w-_ul_- hope th-at this would Rone indication that

22 this is- an area_ that we can administer in acccraance with

23 your c o n c t s of f ai-rrne ss 'a nd .ui a s well.

24 Se na tocr BEY rad. 'ie are talking about the sale of

25 propePrty be t w-:ea~n sp-,ouse sa T ra s e onl y so t' t th e
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1 c 0m "i t~ t wil b te a-w a r =f 0,1 ~ha t i-t i;s do i n C. I don'tt oppose

2 i t. T f i t is f :!elt ~ t h at thI"a - sho uld b e d enie d, tI-ha t is a!ll

3 r i aht wit e

4 -- asise th I.s so tha t 'the comrnrnttcE~ will. be a ware that

5 this -Ices deny the= riqht O-f spouses t-o sell property on the

6 installment basis.

7 The- Ch a irma n .Go ahead, and discuss that point.

8 Mr. H-awkins. In the in terest of completeness, there is

9 one otherr technical thanqe -el-ating to liquidations to make

io that conform to this husbanc' ar.'i wife Provi-sion.

11 The third amendment is quite different. It has arisen

12 in -- farm context, but i;t would apply to anyone. Stating it

13 in terms orl. a zfarmer, if you sell for a note, a common

14 practice is to have them note= secured b a letter of- credit

15 or secu~ity by a thiJrd-zarz y guarantee. That is not the
16 equivalent of` -eceivinc- cash.

17 The letter of credit- or the guarantee does not wfork

18 unl-ess the dettor fa-rils to nay out. Sc' Trea-_sury agrees that

19 we s'nou.-d nave a Fcro vision in Ithe b~ill which. would say that

20 thie mer:: fact that you h-avc- a le-:tt-er ofL cred-it or a third

21 party quarantee does not mean that you have received

22 payment. Yo u cz-n u se t he i n st ~llme1 n t m.e t hod .

23 ~ The C ha i r ma n. Without ob'-jection, acreed.

24 ~~ iste next one.

25 N '. awkins:-. -he f_~ourth_ one is i~n the insurance

ALDERSON REPORTING COMPANY, INC.
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5 1

1cOmPany prob--em that Sen"ator, - 4ibioff 4 ntorIe~ latwek

2At one tm e th= tax treteto life insura.nce companies

3 was such- that they _micht not b taxed` on the 1'nsallment

4 ga-ins at all. czCni, a zrovi~icn was put- in the code

5 which said that if any installment obliqation was

6 transferred to an -insurancp company, a gain would be

7 triggered right on the t~anSfer, lest they never collect

8 it .'

9 Som~e Years ago they changed the tax treatment Of life

io insuran-ce companies, and forgot that this provision was in

11 there apparentl1y. At le~ast, if the proper elections are

12 made, an instailm~nt gain r--alized bY a life -insurance

13 company today wdill bejc taxed in almost e_~xactly thte same

14 manner as i were a shos factory.

15 ~ up to thi~s z--Rnge in- th law the tax ruley for

16 trarsfE~rs -to a 1-lfe insurance com-any ti s or me.:y be

17 obsolete'. B~ott inlustrv rL:Presentativec anA the? Treasury

18 agree that the rulE'~ shoul-d now be waive'! in anyv cazce where

19 the procer ?le'ctJonz are - e

20 Sene to r R il-i czff . s uncderst and, s-.rCh arri, this

21 places 1 nsur7anc.- comparJ~es nE-xactly the sane zosition as

22 other taxpayers.

23 ~ The Cha ir:m.an. There iLs no ob-Ject-ion that you know of .

24 Yr. PawkinS ._4-~ g t .

25 ~The Cha;irnlan . `Without obj;:ectjon, red
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1 W'hat iS th.- other Point?

2 ~ .r. H~ins. T- L ift one- relatas hack tlo the

3 question off tax a v 3ida n ce ac_ t;D~ bot h r -la t ed r a rei s

4 p ro vision she s a Ie- an d r &raea I a n1 te derreciJab

5 property.

6 The H-ouse bJll, as modified by these amendments,

7provides that the transaction is prctec-ted if the taxpayer

8 can establish to the satis-faction. Of the Treasury that tax

9 avoidance was rot a principal pcur.-ose. In other words, the

10 taxpayer must convince the Internal Revenue Servic=e that he

11 had a legitimate purpose.

12 In the case of:- the hustand4 and wife business, we spell

13 out in the zommittee report a couple of ohbvious cases where

14 the Commission i s ..irpcted 'w.ha-t to do.

15 I f tChe taxpaye~:r fails to convince the secretary, a

16 co ur t will r-ever.rse tne =-ervie'~ 2-Po si tion , b ut on l1y if it

17 finds an albuse of liscretion.

18 The argument iLn favor cf havinc thE~ tax avoidance

19 excz~ntion ac all i s that: - i t p -7er ,. t ts s ome fe x J JIbiit y in the

20 operat-ion of tlhe Law to ta'kcm care of ha rdcasec. Te

21 argument, in favor -of the ?icuse language -that the avoidance

22 test must b-e t to th=e sarisfaction of the Secretary is

23that it may prevent the exception from opening up so wide as

24 to generat~~ litizaticn. I't may a'iso prpvenlt c ~r tai n

25 compliance protlems. :t isz a cprovision that the Treasury
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3 question offf tax a v 7� id a n c e .�_ s t;D _�- o t h r -- 1 a t ed r a re s

4 p ro v is c n s e s a I --:-- an d r &.-7 a Ia n1-1 e derre -Ja

5 property.

6 The House -tJL11, as modified by these amendments,

provides that the transaction is prctec-ted if -he taxpayer

8 can establish to the satis-faction. Of the Treasury that tax

9 avoidance was rot - �rincipal -cur.-ose. In other words, the

10 taxpayer must convince the Internal Revenue Servic=_ that he

11 had a leqitimate purpose.

12 In the case of�-' the hustan,4 and wife business, we spell

13 out in the zommittee report a couple of ohbvious cases where

14 the Commission i s .. irpcted ',.iha-t to do.

15 1 f 'Che taxpay,�:-r fails to convince the �ecretary, a

16 co ur t will --ever. rse th =- Fervi ce ' 2- Po si tio P , t ut on -1-y if it

17 finds an albuse of �iscretion.

18 The argument ;Ln favor cf havinc t-E� tax avoidance

19 exczntion ac all i s t :i-:z -L i t p --7- r ,P. J_ t s s om ee x JL h _J I i t yj in the

20 ocerat-iDn of tlh�- Law to ta'kcma care o. I L a r dasec.e

21 argument, in favor -) f the Hcuse language -that the avoidance

22 test must "-;e to th=- satisfaction of the Secretary is

23 that it may pr&vent the exception ---From. opening up so wide as

24 to generated litizalicn. t may also prpverlt c��rtain

25 compliance _cro'Diems. t -is a --rovis-Lon that the Treasury
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23 that it may pr&vent the exception from opening uu so wide as

24 to generated litizaticn. t may a-l-so prpverlt c �� r ta i n

25 compliance protiems. t icz a pprovJzJon that the Treasury
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1 cons id ers ve r LT.C ort aIn _.

2 The_ aCu meant for deilet znQ t- e test of St sft~act ion of

3Internal Feven -Z_-vIce is that the taxzave rs are thrown

4 too heavily on the-, nercy or: Thnt-rnml :E venue SzLrvice.

5 It is very ii"f-f-cult to persuaze a Court o-f an abuse or

6 discretion, eve=n if the court would have decided in favor of

7 the tax-payer as an original matter.

8 S en ator Byrd, the subcommitt ee chairman whc he Ld the

9 hearings on thi~s till, belizeves tha.t if the Parties cannot

io agree they should ;-c i~nt-o court, on as clcse to an equal

1 1 footingi as pcssi blŽ.?

12 Under exist-in- law th1pre is alre2ady a presumption in

13 the Commissione r s -f avo r, and th'a t zilaces the taxpeayer at

14 e n o u zj f a 'IaisaavaLn t a ce w itt o ut reuirija hji m t opr o ve

15 abuse czf dis-c-retior. as, well.

16 Senatz~r Ryra reeIsZ tat hE is noct wilin to upport a

17 Provision th'-~at on its foce i's ctviously weightei ac,-ainst the

18 taxpayer.

19 Senatcc Svrd. ~r. Ch aarncn is ae commend

20 the staf f o f t he ---i nanc e C o mirt ee, and the joint Committee,

21 and the 'Trea suryJ anrd oth-ers ih:~ have workNeed on this bill.

22 'L very e ePorta:nt, ver'.' =ccnclex !ill. I :d Hawkins,

23 p articul arl, IIas dcne a n of work on it. Ed ck of, my

24 Staff has. t hink~ bs ic a I tr Js a arbil and

25 Support it.
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1 On this nartis ulaar provisizn ,I would hope the

2committee would de.lete- the re-f-?r enc=e tc the Secre~t.ry or the

3 Com n i szsiLon e c o: Zf :e ~-rnai I--v en u:e Z0 o rcne reason that Ed

4 Hawk in stated. ~~~~~~~~~~~~~~~~~ it, th~~~~~~~r~~~ is a priLnciple involve

5here. A taxPay,--r, as T seeit ought to have the right to

6 go into court- on as nearly eqcual footing with the :Tovernment

7 as possible. Tt is weiuhted a little? bit onth

9 On thapenatothinkuthat prothen, Itr ul Revee Shervc

co oesmattoo woub by and, th lrc -?e nc= thin that Seve-try e orthis

3 Cmad tni-z-Lonbe c-air.-- 1~c hnav Inov uarre in:: that re~ason But Ed

1think tAt the ave-rase Taxseer feelt toa hae orhe righ ato

13 enoughocor o n adiasvneagelno :culfoigwithout dejTovretnmean

14a willingly, Tn t kinsl wiuhto a pieck bif loinato

159 nug hchapnt thi othat etaxpayterna: aRever.e greater

16 dies advodantbandlrg tik ht vryefoti

17 Tha2to be fir. th cave, no qouarldjusthau t thiatd the

192o then that the averhe ta=xpayr, if eel 3 te t 'h a-shaoue, goesa

20 tonourt o adisadvaburden ofncwC wtou dldibe onthe taxpydt

21 prove tat wherh wal no h taxpaoayer a anvoever1.grae

16 isdvntago ente..r hi.a, aen auei

17 ai hatin beina thef aen, Iwhouhas -jone suoch an excetllenjo

24 in chairi ni that sub cnofmtte but_- inu- tbi onst-ne Iaxdoner to

25 believed that You can anticiczato~ all the conditioJns, ncr can

ALDERSON REPORTING COMPANY, INC.
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13 enough of a d _JS--,_d va n t a ge ncw w-i thou t- de I i ber at ly and

14 willingly , and knowingl y iato a pieces, of legislation

15 lanquage which wJ 11 -Cut --he taxpayer at an ever. greater

16 disadvantage

17 'hat beina -he C-_�-e, T Would just suoac-st that the

Ct4Cn of t�_e C__M :S18 co,-,umiittE�e d-?!&*-= t w o r d s" sa ti sr- a E- icner

1 9 of th -- . S." T In -4 t7he taxpay;:?r, if th.�re_ J__- z ;-isnute, coes

20 to court ani thiz- burld-_=n of would� be on t'le taxpayer to

21 prove that --hecil was no tax avoidanc:� Jrivo1Lvs_:_1.

22 !�enator -:7ertsen. .. r. Chairmpn, I take nc zleasure in

23 dift:-ering -withl mv wno 'as ione �uc�, an excellent jobb

24 in chairinc that su-ccmmittee, '_nut _-;_n ti-�is inst_=nc;z- I don't

25 believed that you can anticic-at-� all the conditicns, ricr can
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1YOU cover t.'Em-T 74ith azrcfpr:Lat~_ exce~otj -ns to try to bri ng

2 about e:?:uitv. 7ecauz-e oJf r:at, T thinkth numnber of

3occaFsions 7:oU' h nnumumn=70us Ufle-n flofl cOf -the~si

4 guidJelIinecs2-, ~oul 1I Jt, and You, would hav"e to tur-n to TIreasury

5 ana! ask -For th~ir 3"uimenrt, on it.

6 I have also- talk;ed to a number of awfully tcuch tax

7 attorneys wnio generallyI are surcportinQ the taxpayers'

8 position, who also argue the sam-? side. GZive the Discretion

9 to Treasury in this k-ind of a zzituation, ant thBat discretion

10 is -rot an unfettraczd on:?. If there is in a=buse of that

11 discretion, they of course would have the right to co to

12 court.

13 i think the_ 3snator from Vrii has we-,l stated the

14 pro-blem in that, but T bel 4 e V that the? numnber of cases

15 where the ::aidei will not fit th~e sftu-ation, and yet the

16Treasury could come-_ to th~e jud-ment th~a t t hs really was not

17 a tcansacti:)n torn sol=el-Y fo-r tax ;urpoza-s thl,'at that

18 judgment shoul! te al1owed.

19 I Would sut-'-zrt the 'r =asury s- potion. on that.

20 '~Ths Chairr~an. Let me ieaE iron Tr U-bick' Cnth.

21 ' r . L u b i ck-.This bears on the_ statisticS that I have

22 already give~n ynu , .r . Chai~rman , anci tne -e-nerally

23 reaso ra-,lIe a t-ti-Ltud~e tha t I telI ve the Se rvi ce h1a s ta ken in

24 t h ad min i S.trai o n oma n i enrt i cal J 7e .--'t n~ry authori ty

25 given it in- tbh; sr:~r tcck ba' l-out area.
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1 As i -ind)lic ated,_ we found Conly one c as e out of o ver 1 00

2 wh e re the;-y had: _ d, enieJ t he ulio.oviously that means that

3 t a x pa yer s wirho can n ot metit thiat test ar~_ not gcin_ to come

4 iflnt o t S~ 5v 1J 3. :nda=e, that is wnat you want to

5 prevent. You want to prevent taxpajvErs from entering into

6 the so-czalled,_ audit lot-tery, "we will take a chance. M1aybe

7they will catch us, maybe they woi't." But if they come

8 forward with a genu.4ne, su-c--ort-able, legitimate case, the

9 Service is ;oCinq to b'e r =sonabl9 and_ will not Put -the

10 taxpayer at a dsadvantage.

11 i woulda~~ with Senatoor Ecyrd. My back,7rcund is as a

12 Private practitiorn~r, lik- to start o-ut at least

13 reasonably even, to--o. :ut in s-itua-tions where the ordinary

14 nature of thie tranisaction, the sale on- an installment basis

15 to a related. party fcllowe-_ in m-ost of these;. situations by

16 an immediate r-esalei, or in tine~ husnand-wis-e sale ofL;

17 depreci~ab-- 2roperty, there are= situationiS which carry with

18 them a _rath,?r st-rort:7 prc-sumcticn that it isE -the unzusual case

19 where theri= is nottx v:nc as orzos;:- to the norm.

20 That iS Whv, T thin4., o;ne cnzn aCcent San-a to- `Byrd's

21 princi:pl-e, '-ut- not. aP-Py it to thsoarti41clar situation.

22 ~ est we be re-jard4ed ac ia- d we saw that way. W

23 did tr;'. to tal'k with` the rctio-s who fc this

24 croblem, th=e American --:ar AXssociaticn, th~_ ~ew Yorlk State

25 Bar Associ~_t~ion, t CA~s, the= Cattlemen 's Association, the

ALDERSON REPORTING COMPANY. INC.
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1A Ame r i ca ni ~a nkeZ7 A c i4atiou, nU t ht tir

2e ex ce rince oncu r r -cwa J out ju d .an i n tn is. Tndeed, a

3 num ber:v rt-? -S' of' ththa

4u undr tCh ese ci r C-u m. t 2n.c -S, -whic di ff ce r cf rh 0 ordinary

5 ones that Senator 2yrd is cnoncerned ahbout, the deletion of

6 this would, in the words of one:, "promote man-iprulati-ve t-ax

7 Planning, controversy, and -itication."

8 i think whaLlt w~? want to do is ma.Ke the thing work as

9 smoothly as pos-sible without litiaation. would urge you

10 to try this. ret'z see if there are cases whe:re the

1 1Secretary is unreas-onable, Andi ret,.ur.- to it in _1 -w ye rs.

12 I am confident that there- will not be that onroblem, but if

13 there is TI wcuLd be-2 wil-Lins, to Put it again hefore you, and

14 let -you again r-view those situation.

15 T:he Chairman. Let-r Me :Dut the p-roblem the way I

16 understa~nd it-. Ts UnderStan it th's . hd ee a

17 b ill t h at o ur s zaffLI, a n I -in tr - -c ur 4ir . H--win s,. who i s a

18 diist in r-u i she'cI t a~x r ac-t i ti o ner im s 'lf, ve tc-njEr wcrkina on

1 9for at least- a ye-a-.

20 I: -e: aran P-1s ths JIl 0n-t o tni;- i no about

21 th is particular t-oint wi4thit- tne ilbut if. we can pass

22 this billhi wil bne th- ;ri-nc-inal achie~vemEnt of this

23 committe~e i;n trnc- area-.O tax simpljification fo-r th-is

24 Congres-z.

25 T h is i : t 3 stick ccitt ti li t ' n _: rr

ALDERSON REPORTING COMPANY, INC.
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1 here. AsI understand it, there are all these di-ffe-rent.

2 points thoat a r & 1 work erd cur-, the law i s all written and

3 it- pro vi des w h at you dAo i n -,a ch individ4-u al1 c as e wher e th e

4 taxp-aye.:r gets th reak her: and4 does not get tne break

5 there, and so f7orth. The whol½ thing was worke!d out until

6 it got to thI!is one sticky pcint.

7 The suigeStion was that this one sticky point be

8 resolved by sayinz, "In this particular case, iLf there is

9 nothing elss in the-, bill that thre taxpayer can use to his

10 advantaze, he or she can still get the benefit of this

ii installment sale capital gains so long as h:? can cc:nvi;nce

12 the Secretary that he or sne- was actinc withbout trying to

13 avoid taxes." Any other purpose is all right, but if the

14 Secretary thinks thLat he? or shea iJs angagina in tax evasion,

15 then he or she would not have the benef~it that the Secretarly

16 could pe~_rmit h-1im or her to havE~.

17 it is my un-ierstandin:.; tLha=t with this similar provision

18 that is madz? reaference to in this letter that - am ccinc to

19 read in just a- moment, there has- been 144~ cas~es go before

20 the Secretarv, -and zhe ½7cretary was to decide whetner the

21 purpose waS tax avoidJance. The= 'Secretary -~acif~ Lo0 4r the

22 taxpayer 143 tinmes out of: lua. That is not bad -from t~he

23point-cf -vi? w c-f th - ta=xpa ye-r, winninc 99 .9 and f1i ve-tenths

24 pe r ce nt of; t he t Jime .

25 Sut- if: we cannot resolve th~is little ocint, am afraid

ALDERSON REPORTING COMPANY, INC.
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1 the wholeZ bi.1 -;L1I fail, and Ion P t th"ink that wce will,

2 have achi-e ve-d ouch1- t o 'Ibe p ud in he a-a of tax

4 n e r e 2 ~ a ~ e C ~ r , S J ~ n ~ - O v s o m e o r t o et a x

5 practitioners in !.merica. 1hey sa~y th'-at- this -intaiment

6 sale bill -izc an excelle~nt '5ill, an-,' th=ey rec-ommend this

7 provision.

8 They ma--e reference to -rohe -fact that experience with

9 thisd sect ion , which1- is alre~dy in thle 1internal Feve~nue Code,

10 and to which, T made reference, has b.een completely

ii sati-sfaz-tory. The-7 would stron(Tiv recommend. that we resolve

12 this matter in this fashion. T h i s is a corrorom'ise that has

13 been suguest-ed, and it is essential to the b-ill.

14 When T -look art th= people who S i cnd thInis letter, i

15 must say tha~- T meonul m ~ oiehr

16 Ediward 7Benjamin oF_ Y' Za te. 3rn a:~ some cof the other

17 names that _ycu wilrecocQni-zez lco Conc-n; :'crtimer

18 Caplan; Wile' ".Colfst-ei-, whc smcv-' down. h=ae in the

19 Treasury for_ some-. yre-ars; Fri-der ic-k ickr an., who- s er v ed i n a

20 responsible'-- -.o-=i t.ion a t T resur t. Ve sts: h iuchc who- wa s

21 a s ked Ito- come%-.iP_ do wnrI her e too~ er v ac en r n Co_-u n.s I l fr: th e

22 Treasury, but it w-sJust not convenient to de so, it was

23too bicr' a -Financial sacrifice t-o u o aJt.

24 John ':olan who served with: d-istinction, here workin-:

25 with this so-mmna tree, writinci tax law; Ch'arle-s aer who is
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1the outgci~n- ch-irman of the 'rax Section of the zmeri can Bar

2 Asso)ciaticn, -and nez_ serve2d her= with us working on t-h e se

3 thin aos.

4 I Comm end allI thes U-itism en to Yo U. Yc-r t v have

5 got tne2 most- d_4StJn;1ui-1!shej ta-x practitioners youi can find in

6 the America who all seem to think that this is ahout. the

7 best way you can rssolve= this p~roblam, and the taxcpayer, in

8 experience on a si..ni;lar situat-ion, has a win record of 99.5

9 percent of the Facretary deciding in their favor.

10 So I woul1d hope: that w~e c:ould resolve it thlis way,

11 because otherwise I am afraid that we are not coina to be

12 able tc. pass this il. I f w e o n 't ;a s s t h isil I

13 believe that we will hasve Jfailed, to do wh~at- 7 th-inLk the

14 country has a it to ex-~ct o _ us i n the way of tax

15 simnlif ication.

16 A s i said, ti no n t wo uld no t bce so impcorTtan t to m e

17 if it were~ not -oc -thle fact that I am afraid tihat iJ-F we

18 can't resolve this, we are not '7oinq to Succeelc Ln Passina

19 this bill. SIo I would hopce that we wculd _ ___ t the

20 compromise that h- been zsu-4estea-? her,--, that cur staf"f

21 worked -out with the Treasurv, and with the s r so far as

22 1 know of" everv d-istin--uishc,-d Pract iticner in thF American

23Bar Association..

24 u nd2 - ta n t a t t he re -waz - a :-e Itl emn n ttif ied

25 b efoE0r e th e s ut booimmirt ee a ain st thaic S i t. B.ut with the

ALDERSON REPORTING COMPANY, INC.
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8 experience Dn a si-milar sJLtuat-ion, has a win record of 99.5

9 percent of the Facretary deciding in their favor.

10 So I w3u-1-1 hop(:- that we c:�uld resolve it thlis way,

11 because oth&rwiSe 1 am afraid that we are not coing to be

12 able to. pass t�is Inill. I f w e d o n ' t c; a s s t h i s -_ 4 I I , I

8 experience Dn a si-m-ilar s,.;Ltuat-ion, has a win record of 99.5

9 percent of the Facretary deciding in their favor.

10 So I w3u-1-1 hop(:- that we c:�uld resolve it thlis way,

11 beca time oth&rwiSe 1 am afraid that we are not coing to be

12 able to. pass t�is I f w e d o n ' t c; a s s t h i s

13 believe t h a t w e w 4L h -s %r e Jf a i I , d tt- o d o wt- 7' t 11 :L n k t h e

14 co un t r yhas a to ex-ct of us i n the way of tax

15 simnlif -ication.

16 A s i s d t 3 n o n t w o u 1 zi not bc� so important to me

17 if it wer,�i not 5-oc -thle :�acz that I am afraid tilhat _J-_F we

418 can't resolve this, we are not 7oinq to Succeelc; Ln Passina

19 this bill. �Io I -would hopc- that we wculd acce:�t the

2o compromise that h-E te�?n z:u-4qes-1-,-?d her,---, that cur staf:f:

21 wor�ed -out with th2 Treasurv, and with the so far as

22 1 know ot" everv --;istin--:uis'-,-d Pract iticner in thF American

23 Bar Associatio-,
und2rstan4 that th=r�= -w:;-- a :ient-man --wic -c-s-tified

24 - - - _; - 1.

25 b e 1`7 o r e th E? s ut c c.-ti m _J t e ea i n s t t a i Sn t .�.`ut with the
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23 Bar Associatio-,

24 u nd2 r- sta n 4- t a t t hS r�= -w:-; ---. a :-7e I"t 0 tif ied

25 b e "E7 0 r e th e s ut c c.-ti m it e c- a i n s t t a i S in t �.`ut with the
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23 Bar Associatio-,

24 u nd2 r- sta n 4- t a t t hS r�= -w:-; ---. a :-7e I"t 0 tif ied

25 b e "E7 0 r e th e s ut c c.-ti m it e c- a i n s t t a i S in t �.`ut with the
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1 evidence that w--~ nave got tn say that this the r-est we can

2 do under tth- cirums-tances, T WCuldi hO-ct that we would

3 a c c rt t hi S.

4 Senator Eyrd. ir. Chiairman, -hc-m is a :recedent beina

5set here. Tf you 70 with the way it is wr IttnLhe h

6 taxnayer if he g;o=Es to court, :;oes i n -=t a disadvantage. We

7 are writing a disadvantage into the law insofar as-the

8 taxpayer is ccncernad..

9 It just s;:ems to mne as a matte+--r of;- policy and principle

10 that if a taxpayer is notI satisfied with the rul ina of the

11 Commissioner, h- or she should have the ---ght to qc, to court

12 on an equal foot-ing wdith thegoennt adtatsth

13 oly pInt that T a_, trying to make.

14 The Chairman. Here is the part that conce~rnsz me. I

15 we don't- pasS this bill, h~~ is not 9ven gcing to have the

16 chance? to qD to :,our-..

17 Here you are with a orovision where the taxpayer has

18 been winning1 99.~- times of 100. if I ~-e41re a member- of -the

19 Tax Sectior. of thle ~Ireric-an >-r Ass-cia-;tion, l-ok-irc at a

20 provision :in th law whe-re if ami cood f -ith-. te

21 Secretary ha= d -jci -,'il uin g-to -rocoaniz= my g7ood facith 99-

22 times out o f 1 00k, w I, ere I don't ev'en have to c:o to court.

23 It seems to me that- am better off" with that than I am with

24 t he s i t ua t ion wsie r w 7 wn 't ev en getI tocc ouir t h--e ca u se t he

25 law will not
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1 Senator F-',rd. The_ internal Reve2nuez Service wdill have

2 an oportun:'.rav w a7 t o nE:- rtia t e wththe taxpayer under

3 t he p ro po sal t T a an~ m a lkin g. is only when they cannot

4 a-a rpe t h atte?'' c to cou rt .

5 'Lt J -zs =eam s t o m e, A-o we want to say arA~ establish a
6 precedent that we are qoin a to write into law a distinct

7 disadvantage to t1he taxpayer and prevent him, from ccinc to

8 Court. on an --:~ual footing with the govsrnment. T-hat is the

9 whole thing. It doe's not change th-e process that the

10 Process that the bill is trYing tc 2stablis~h.

11 The Chiairman. Senator, here are %the elite of the

12 American 2ar Assoc-iation, the Tax Section of the American

13 Bar Association" sayang, yes, pass this with this in it.

14 They think that this is a g(,ocd resolution c-f the problem.

15 Mr. Tutick wantefd to sa~y zoMethina.

16 Y1r. Lubick. You correctly stated~, 1cr. Chairmnan, that

17 we were reluctant in the -first pzlace to have~ any exceptions

18 in this area b'ecause- we think, th;-at when you are dealing with

19 r2elated parties, th, _possibilities ofaluse-ar so great,

20 a nd t h e re h ave =! _ so :na ny ~ e 7wh!o w il Just takea

21 chance because they have nothing to lose~ in enterinc into

22 these t-ransalctions that we cannot p-2e up with themi.

23 '-hat iJs wh-y wze want to, hav-e some hcld on -the

24 situation .- a are hoping- to keep zveo;ple out of court, cquite

25 frankly. )u t when npractitionizrs can.e to us an~d said, "Look,

ALDERSON REPORTING COMPANY, INC.
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18 i n t h i s a r z -a -'- e c a- u s ;,- w e t h 4L n x t;-. a t 4 h El- n y o uare dealina with

19 r2?l a ted p arties 4 tj es a' us are so ::reat,
rer have� --ec�f� so :man-,, :.4,r!o

20 and theT will Just take a

21 chance because they inave nothing to losa _-.Ln enterinc into

22 these 't-rans!lctions that we cannot '-�2eo up with them.
`-hat _Js w�-_y w.�

23 want tc, hav--:, Some hold on -the

24 Situatior . p i n -a to k0ep -�=_o;�Ie out oz q U i t e

25 frankly. )u t than n-ractitioniz-rs cz-.7e to us an�d said , "Look,
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1 if there is an ecuitable~ caz~e, w.e are2 1il-linc toc live with

2 the standac-i YOu ma.vye tleen :apzl1yin; un~ar 30E b-ecause e

3 k n o w _you wJll d i.a I1 faiJrl1y w it us in a case whEre there is

4 not tax avo-L d c :e. -

5 W al,"l ihw ilbc off our resisacet

6 allowing any of th-ese transactions. We Will say, yes, if

7 the taxpayezrS can show us that their motives are not tax

8- avoidance, we will allow it-." :twsinttsitthte

9 put together this oqackaqe with all of theszE groups.

1 0 The Chairman. Let me ask you this. ThiLs sc-called

11 compromise, was, it your suzgesti on of how it could be

12 compromi-sed , or was this thce surgest-ion of imminent tax

13 practitioners.

14 !r . 'LubicJk.~ This w~as th&' suggestion of the imminent

15 tax practi-tione~rs. We oreferr=ed not to even !l=t them in the

16 door -- the immineint p~ract i-ioner-s oth-er- th:an our-s.

17 £enatcr Tal.2aice. 1~ay 7 -ack a :;Ue stion, vr. C"airman?

18 The Chairnan. 77he Point i have in mind. Th~is is not

19 something th-- :-am--= her- pushina fro.

20 .ere is m- concern. 4tr s ~r akn this

21 question.

22 ~ This is a contccversy that had to be r-esolved, which I

23 understand ftas to be resolved if~ you are goinc tc have this

24 bill. ",ow whs:= ki.C the su:zgeSti on cor mo.-m t-at we

25 resolve-- it in this- ffsniorn?

ALDERSON REPORTING COMPANY, INC.
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1 1Mr.- Ha wk i n --s.Id on ' t r-e me m be r.The thing that i

2r rme mb Pr m o st v vi4v i 2 I.5ri trYinc to pers-uade Tr-ea-sury to put

3 in a tax avolidance clause at all 1 .ft4. was like cul1Jnao teeth

4 to get them to are

5 Senator Danforth. Mr. Chairman, couli 'L ask 'Ar. Lubick

6 a question?

7 Given rreasuryf's strong 0Op-osition to any excection -

8 and given thle fact that -from the sctandr,,oi;nt of Treasury

9 transactions between related parties are a tax avoidance

10 scheme, would it be your jud gment that the satisfaction of

11 the Treasury would be met anywhere close to 99 Percent of

12 the time?

13 'Ir. Lubick.: would expect continuation of that same

14 batting avecag=.

15 Senator Danforth. Fo..J could it be with this strong

16 presumptis.on?

17 4 r. Lubick. 3e-cause thie c.dses that will come to us

18 'Adill he cases wnere the tax~aye~rs genuirelY are acti'ng from

19 motiv;:s other- than tlax avoin~a nc5:e.T he oeo~le that have the

20 tax avoidanc=e in t- ir sceriaric siicflyw', il noat comein.

21 They will be discourazaed. 'They will h deterred. That is

22 the very purpos-- of t-he orovision.

23 ~It is not sur-r i-sing to me that where there is no tax

24 avoidan-ce thnat 70e- have suchl a -fine -record to Point to. The

25 provi-sion, Lt-iik, is a sl-eetv an- sel'-fu1 'illing

ALDERSON REPORTING COMPANY, INC.
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8 and given thle fact that -from tire sstandpoJLnt of Treasury

9 transactions between related parties are a tax avoidance

10 scheme, would it be your jud gyment that the satisfactjAon of

11 the Treasury would be met anywh,?re close to 99 Percent of

12 the time?

13 'Ir. Lubick. wculd expect continuation of that same

14 batting avecag_=.

15 Senator Danforth. Fo'.-, could it bi� with this strong

16 presumpt4s.-on?

17 Ir. Lu h i c R 3.--cause t�ie cdses that will come +-.o us

18 will be cases where taxPayer- genuirely are act-L.-ig from

19 motiv;:-s oth2r- -than -lax avo-L-� a nc5:� The pFcple that have the

20 tax avcidanc=_ ir. t-ir sceriaric simiciv will not come in.

21 They will be discouraged. -hey will dete rred. That is

22 the very purpos.- of 41---he provision.

23 It Js no' sur-ri-sing tc me that w�ere there is no tax

24 avoidance 4- h a t7-= �,7 vs. zuc�, -1 fine -record to point to. The

25 -rovi-sion 7 th in k ,ls a Sellfs,'a-lectivc-� and self-fulfilling
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1 accompliShi~nc .-tevi7=.

2 Se na t o: T : n t h Yo hav st =t i ::t l s a s t othe

3 battino a veraq- of t7e Trasr Jea ~ in this oth er

4 section of-: Th 1. s that a17 pu- 2Iic r ecord?

5 Would thi: commnittee e ahle to find out, _Fcr example,

6 how this is wcrkinq, iJf the Secret-ary were given, this

7 discretion?

8 vr. lubick. Aboolutely, Senatcr.

9 Sanator Dan-forth. He knows a-s a mfatter of course.

10 I1~r. Lubick. There is no longer a clocak of secrecy_ over

11 private rulings. All the Private -rulinos are now mnade

12 available to the gn-eral public, even thouc-h they may be

13 sanitized as to naimes.

14 Senator ?%nfocth. The- battina av-rage, so to saeak,

15 that w ou ld b--e kept?

16 Y~r. Lubicik. The batting avera:ce couldi be nubli shed at

17 such as fre-,ue nt intervals _-s you want. If we -ress the

18 button, appa~rently, we can -et the ave-race.

19 S en a to r D 7nf o rth .AWould L t be a a sim ple m!a t trfo r t h e

20 Ways and ~~eans C'cmmit't=_ a7nd thep Committ-ee to te

21 apprised o-f that?

22 r . Lut ick. t is a`l trst ~ of: by a cneca

23 service that is run It CC". So it can be done at any time.

24 We c~ould r-zrort it to yo-u an an annual basis wha;t the- score

25 is5.
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1 Senator 'af-t.1ron"t likE~ to ju-st cr-eate- another

2 letter -for reopl.E to wri te. , that --culd seem to me to be

3 a wa y 01 sa t ssfv% 'te au-stioDn as to wnether or not thlere

4 is such a Pr~sunPtion acainst. tr7ansactions between related

5 par-ties tha.t tihez-e never would bL-e an exceeption that would be

6 granted.

7 Yr. Lubick. ;4e will b-e a:lad to report back to you a

8 year from now, or E~t such time as you think is apPropriate.

g It night be fairly Close. There will not be any reports

10 probably for a Period of a year- and -a---half-, but we- would

11 certainly bE~ glai to come back as such time as you

12 designate, -and 'Let you see how the section is operatingz, and

13 what tChS reFults- have been.

14 Senator Talmad~e mA.Caimn ay I ask a question.

15 I am trying to cet the issue nere.

16 Senatou Da-nfocth. Excuse me, Senator 7almadge, but ifl

17 could just follow uc.

18 ±T wond,2r if t~it r-c'ul- 1~e jiust -IC- matte- of course

19 don=-?

20 T h :- C h i -a n . e ould so or ovid ead 7 e a :r ry has no

21 objection to that.

22 _r. ubick. :e ha ve noce a t a

23 S en a t o T - Im a~c . I z tr'~inq to aette issue- in this

24 case .

25 ~~'r-=n r=elateil ca r ti '-~s ke a sal_ wi th each otier, this

ALDERSON REPORTING COMPANY, INC.
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1 1provides that te Secretrary.- mayv dettarmine whether or nct it

2 is a tax avoid=-nce Scheme. IfsYou disazcrove it. Ts

3 hat ccr: -ezt ?

4 Tr . L utic k. ht is not auit4e so. :h~rer a=re a number

5Of permitted transactions. 'First, we are dealing with the

6 availability of the installment salE in the first sale

7 between the related parties. Then, in the one provision,

8for example, if therec is no resale for two years, then the

9 question is never even raised. But if t-here has been a

10 resale within two Years, unless it falls within a -umber of

11 the listed 2xcec.ptions whlich take c-are ofc those cases which

12 we have been able to foresee, such as involuntary

13 conversions would not _involve ta-x avoi-_ancs, then the

14 t1-axpayear is- still all ri~ght.

15 :2ut then asz a catch-all bc-cauzs- wc- have not been able

16 to foresee, as z-enator Ee~ntse_;n sai d, all of the

17 circumst-ancas wnere there -i cht be unu -ual mot; ivEs that are

18 not tax avoi dar:~ce, ther we _~Py t1hat th~z t-axp.y-Iy mncoe in

19 a nd s at i s fy tchel: er e t a ry that h is mr. -tive. was rot- tax

20 avoidance. T iJ only in thatr la st r:e=socr tn th at l a zt

21 re s i dua ry c asewhr the t a x!a ve r co m es i to0 t he e c ret a ry

22 ani shows wnat his true motiv;=s were -that you ;get th-e

23 question O." the 3-acr eta-ry cevaluating tem

24 Senator Taad.Let me take it one ster further.

25 Lst's just assume that thz, SFcret4_ary was zcmpiletely

ALDERSON REPORTING COMPANY, INC.
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1 arbitrary and ~a~pricious, and clearly wror~a. What is the

2 remedy to t-h& t.xzpa yer; can ne go into court and show that?

3 r . L utbick. YS, he c-an.

4 Senator T A- Ia'ge .Ln other words, zhe Secretary's

5 decision is not final.

6 h~r. Lubick. It is not final.

7 Senator Talmadae. It m!erely carries the presumption

8 with i~t, ani th.at- presumption can Ibe- refuted in court.

9 v-r. ALubic-k. it --an i~f the_- SecretarY is shown to be

10 unreasonable.

11 Senator Talmadge. You have answered my question.

12 'The Chairman. I just think that, in order to get this

13 straightened, I, think that sonebody cu-,ht to put a "Little

14 chart up herea on- thlis hlar"::,kboar,_ to slbow' us how this

15 particular area we are talkinci-. about is an area that could

16 be the subject otf zonslider-able tax avoiaance oc_ concern to

17 the Treasury,.

18 Could somrebody 7ut a diagram un tnere on this board

19 th a twould show us ho-w if tniS not car--Cullv monitored that

20 this could be anr ar-a c-4 Sricus conc=ern as far as tax

21 avoidance is concqrned. If that is what, prompts t-e

22 Treasury to Ile Stic~y ab-out- this, I tlhlk that theyv are

23 right about beino to ugh about it, be-acause this is an ar-a

24 where if you don'tL watchl it, this: COUi4 be an azrea where

25 there is tax avoidance.

ALDERSON REPORTING COMPANY, INC.
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18 Could somr-hody 7ut a diagram un tere on this board
19 that would show us h-w Jf -nj�z not carz-�Uljv m r r -2 d a

.L 

-
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-

0 ito . th

2o this could be _=n area clif -Sericus conc=_rn as far aZ tax

21 avoidance iS concqrne,,1L. 7F that -i-- what, prompts t-e

reasury to I-le stic<y alout th;s, I tl�lnk t h the-y are22 .. _L

23 rigtt about be4ng toug� about 4t, -- cause th J ara

24 where if you dcn't watc'l it, t hi S: coull be an area where

25 there is tax avcidance.
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1 ent or zyc * . Charmnmay 1.say that I agree

2 with you.Tfe that this is a n a rea wher e tax av oid anc e

3 should not brz -,rmi tted, ar. ttat w~ hY I f avor tichg1-1t en i n

4 u p on t he s ale s beGt wee n r e I t e d arties.Tais hI

5 favor the prcpcsal that is in .the bill1. It is not the point

6 that I am makinc.

7 The point that T am making is that where there is a

8 difference of viewooint between the Commi-ssioner and the

9 taxpayer, that the ta'xPaYer shnould be able to gc to ccurt on

io an E~qual footinr7 with, the Commissioner-, whi'ch he cannot do-

11 now.

12 The Chairman. I under-stand. 9;ut it seems to me that

13 this is a very small point comzare-~ to all that is

14 involved.

15 DO You Pii ut ting up there just what the: tax

16 avoidance Problrcm Ls.

17 M!r. Hawkins. 7he case7 that we are talk-ina atout, for

18 exa.mple, is on resaje, it is a gros- cnse hut it isz almost

19 exactly the ty-~r of tax cas-es th-at u s s t- have and I

20 could never find any qcod 7r-ason to tell my dlent-s not to

21 do it.

22 ~Thel hucband h-as I!BM stock that has a valu- Of' $100C, and

23 he paid f10 -for it. So he h.as a new rain. U r cnhtay, he

24 sells the stock to hic wdife. T-bai is 10C, but he sells

25 to his wife -for fair market value, and her 'basis i57 now

ALDERSON REPORTING COMPANY, INC.
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1100. 7hnt- - -4 '-.j6 i i an gives hiJ m 2C-year

2 note.- c~ n h Z noDthinz to rr~port cn his t~ax raturn H

3 has n~ot -otten "'is 7,cnCy.

4 C n T:u e7d ay , ft Ie- i 1e t ur n saround and sell:c the stck~

5 at the stock exchance focr cash. -The stock has- now

6 fluctuated. Th- Ibuyver gets ths basis 3f 1CO. There is no

7 tax here becaus& she is selling at her -basis.

8 Wha t ha s happen ed -is th a t the h us band and wi f e are

9 viewed as a tea-T, arnd they have taken their appreciated

10 stock, they have turned it in 214 hours into cold, hard cash,

11 and they will not pay any tax for 20 years.

12 Senator B7yrd. !yr. C-hairmian, may make the statement

13 that that is outlawed by th--: bill. Tt has nothir.: to do

14 whatsoever with th?= point'C that we --re t-alkinc abcut. That

15 is outlawed± by this bill ._

16 ~Th2 Cira. it has much to 4.o with it. ve ;ire

17 talkinc about th~e flagr-nt tax abuse~s, we are talking about

18 fl1a -Ir a nt t a x a v t-oi La n ce .we ar2 talkinc about Trea~-ury's

19 c on ce-r n t h at t he:~"f~ Tca s u r not b ~ robbed b ~- -y t ax = v o i 4an ce .

20 Se-nator ?Py:d. This will not te such an case be-.causes the

21 b il 1Ioutlawrs any such trarsacticn.

22 The: Chairma;n. \ow can youi get us to a :o-int that

23in vo IVes th= D ;oi. fait4h Of the tax Pa7yer.-

24 ~ 'r. ~wkins 'Ih ore thatE has bbeen presenteds to us is

25 t h-at t he:' 1 fat-h er i s a `Ear~imer, acain he has: a tascis cf4 10 in

ALDERSON REPORTING COMPANY, INC.
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1 h is fEain r!-s gat t in z olc! and h w=ants to sell the farm

2to his- Son. He sel hiEarm to hS son a t a fair mnarket

3 value Of 10 0.-~ ~z Csn, has no *-rexa-t sc-rce or moneyv, so what-

4 is of tan done is that the Son wi.ll azr=ee to pay cut of the

5 profits of t-he farmr, and ;pay the 100 cv.er a long p;eriod of

6 time, so the-re will hsave a long-termi ncte.

7 The father will not have to Day any ta-:x until the son

8 pays 3ff . The son tnakes ove-r the :cr and e~verythincy is

9 fine. ".4e felt that that transaction was covered under the

io statute because we out in the two-year rule. T the son

1 1 wanted to run -teaCrm -for a lifetire, we _felt that he was

12 protected by thL-,e two -ye a r ru Ie.

13 Then someone sai~, if' the son aieSz. In that case,

14 clearly, the e_-tate will want to resell the farm. So we put

15 in an exception. for- theat.

16 Then we star-ted thinki'ng abo'mut th-e irnvc~luntary

17 con~emnation. The- son 20C52 not want to resell the farm, but

18 the s''tate *4antvs to z'uild a hiighway tr ~ it. So we would

19 put an exceolti:z f~r- tirhzt. Then we tried to run thnrough all

20 the other thin-_s tahat- could. har-cen in. a cas~~ like that. The

21 son. may devel-cn -mulntiple sclerosis.

22 ~ A t t h a p oint, rIn z r-yi na to- thin of all th osile

23 th inga-s t ha t c ouIL d hia e n i n a P er f:c tlIy au t hen t ic

24 t rans a ct i on a lot of us t ook t h e zos~: o n t hat if we

25 t h ou ght f o r two y e Rrs, -*e w ~u f n e v r-r tin k or all t he
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1 possible cases, why not just have an arega where you just dc

2 a tax avoidance-,, an'" do it on a case hy case basis.

3 T h e Ch ra n. 7Easica-:lly, after you tiiouqht of all the

4 different cases whlere someon=e could; lecitimately use the

5 installment sawe- metriod, within the _FamnJly, where -the purpose

6 was not tax avoidance, you finally wound up with a situation

7 where there mi~7ht be a myriad of other situations arise

8 where there is no way thBat you could spell1 out that in the

9 law, and at that point you said, "Why don't we just say that

10 if they can. convince the Secretary th;at the purpose of this

11 transaction is not tax avoic,;ancn, he can waive it."

12 Mr. Hawkins. Tt, was to have the flexibility.

13 Se nato r 12yrd. No one is arguing against the

14 flexib-1ility. The o:nly ;argument is whether the taxwrayer can

15 go to court on an ecual footingp with t-hle Commissioner in

16 detzermining th2. fa:7ts. That- is all.

17 The Chairman. The Sacreta-r- is not will-inc to leave an

18 open-ended provision as to the vario_~uS things -that night be

19 dreamed u:: by t~xcaycers. That is tasically your zcC~itonl.

20 ~~r. TUb-iCk. Tha-t is correct, 'r hairman. f7u

21 problem, is that unless the~i tax~payer comes in, wde don't want

22 him to bbe simply claimina thnese things and taike a chancq and

23sa y, " Yaybe- - th~ -LB~S w ill a u .i t m e, a nd m a yb1-e t he y w,;o n 't ."

24 That would not to any -.i'imiutioa of the ProbleI&T if it

25wer2 left u,: t2 th2 aud`it lotterv.
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1 ~~~~~~~~~~~~~~~~~eator Wallcor * . Chairman, could`_ i~ L,1_ just -

2 If thatth~ cse liz LubickA, and T apprec-iate what you

3 re t r yi a t o -7r=t a t, hw n c' Uanswe:r Saenator -Ialnmadse in

4 th Ie aIf fi'r matve& WhenheaS.-'el you if the taxpa-yer always has

5the ability +- c"-allense t`-'- Jurgment Of the Co~mli~ssoner.

6 M~r. Lubiclk. '4hat the taxp-aver can say is that the

7 COMM-issioner -- The -taxpayer co~mes i.n and say_%s, "We want to

8 go throug~h with this transa-ction. Tax avoidanre is not a

9 motive." The secrst ary says," am not convinced." Then

10 the taxpaypr aoes 'to court, an" says, "'Ne!!, the S-ecretary

11 is z:raz"v as a loon. ~e iLs 'Ze i -g u nr ea s o nable+12. " I f h e ca n

12 indeed establi-sh that, then -the courts have held that the

13 Secretary's discre~tion is not ualbril '.ed, it canno..It bbe

14 exercised a-r-bi t rarily, i cannot bre exe-rci-sed capriciously.

15 Indeed ther-a is a rezv~:~w.

16 Senatoc 7yrd is cOnce=rned about the standard; of review.

17 He does not want it to 2e whether the? se"-crptary is

18 reasonabliE or not. 1:e wantLE itto b-e whe~ther the Judge

19 thinks _41 it- ozraoal r not, and not the fecretary.

20 Our Cconcrn 'Ls that i-f it is Ileft that way, taxca'.'rs will

21 say, well, maybe t-ne `_a=cretary_ will catch -le, or maybe he

22 won't catc-h n,.e. £~ut ult.Lmtel-., Iwll h,-av.e a= chance .to

23 argue it in court, or maybe the S-ecretary won't catch me,

24 and I7 will n`ever have to ar~,:ue it.

25 Cn the- face- o.z the st_:tutc.., if T ~'ave at all
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1 plausi~ble casze, an2j~ taxpayers and their-7 practitio-ners are

2 very inventive =tL -1aVc-l~pin;-~ plausizi.1e c~ase-s and Putting a

3 facade on ±,te am protected -fron a -fraud char-7e, and

4 that is all lie iS zoncernedi about, and he has nothing to

5 lose otherwise.

6 Senator Masng. Yr. Chairman.

7 The? Chairman. Hers is the thing that concerns me. if

8 we resolve this mnatter the way -Harry Syrd would like to

9 resolve it, and1 we report this b~ill that way, it will have

1o to oo out over the Treasury's -objection. Js that correct?

11 Mr. Lub-ick. Yfes, sir.

12 The Chairma r. You will have to ohbject to the bill.

13 ~ !r . T Ubi C7L. Yes, sir.

14 Senatoc Walloo. It would not be th-e first bill we

15 passed through here that the Treasury cobje~cted to.

16 The= Chaiir!man. YeS, but basically, gentlemen, iC w

17 don't -pass this bl in the ar-ia or-' sim::hification, this

18 cormmitt-e will h~a% been a failure. W,,e have wcrked on

19 simPlif~ication on all sorts of thincs ha we have: talked

20 about, _ubbc-iapter ~-, and all sorts of thin-s. Th1ii.z is a

21 very siani~izcanz. c rfor -.

22 ~ if 2 Co S~v J-, T am a _pr~ctlitioner bcy l-aw. k n.ow a

23 little 'Abcut: th s. I we vct+e -own the~ whole Am--ierican Rar

24 Association, the.- Amr-ric~n n-r Assocf:ati~on, and everybody

25 else , to iJnsi7Jst on _some- pint where th lawyers arc- not
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1 conrerned abFout it, it- seems to me that it is- r.;Ust a failure

2 to do our _sob.

3 :Ordina:ily the S---n~tor couild be arbitrazry, an4 I would

4 go alonc with h-Lim . ut it Zeems to- rir that -if -ve insist on

5 this point, we are gocing to fail to pass a very im;!ortant

6 bill which will be a major Step in tax simp.lification.

7 Do I understand that the American Bankers Association

8 agr~ed with this also? TheI: A merican .Rar Association f-Avored

9 it. The American 2ankers A-ssociation favored it.

10 Senator t'atsunaga. The American Tnstitut-e of Certified

11 Public Accountarts, as TI und-er-stand it, also favored it, and

12 they are represe~ntatives of thie tax;payers.

13 The Chairmain. Those are the pe~ocle who oucht. to be

14 conc6rned about their rioglt to ad.jud-icate the matter, and

15 they ar=e all. -For r=-solvinz hi matter in this fashion. if

16 we have it the other way the- bill is not going -to become

17 law.

18 i voul~ Juszt lieto seus achiev-? somethinro. That

19 being th-Ie ci seems to m7.e that we cucht to cc alonz

20 with the= T.r-asur-y posit-ion on this -- This is not the-

21 Treasury po-Sition, thi s iLS the~- answer that was sucac-ste,-- to

22 them by- the practitioner7s.

23 Didyou want to say sometting, yr. Yatsuna-a.

24 Senator `atsunaga. I added- that the Ameri;can Inst-ituta

25 Of etfe ~h Aczount-nt, too, who -rorrsent
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1 taxpayers, are also endicrsing, the language as proposed by

2 the bill. "'c that I would ask s~enator Eyrd, in licht, of all

3 thi~s, since? t h ,:- re-p r.e s ent ati veS of thre taxpayers themselves

4 have approved the language, and the Treasury would, otherwise

5 oppose it, perhaps we ought to let t-hi-s'language go to the

6 floor as it, and perhaps if there is an-y objection maybe it

7 could be raised there.

8 Senator Byrd. The issue, as I see it, do we want to

9 deny the taxpayer the right. to go to court on an equal

10 footing with the government. That is the whole thina. if

ii we are going to do it in this caze, then this is going to be

12 a precedent for doing it many case.

13 The Chairman. The precedent is already set. The

14 provision tftat you -are talking about is already in the law.

15 Senator Byrd~. It expands the prez_=dent, then. it

16 creates an additional precedent-.

17 The Chairman. Bzut i;t is a~lready in the 'Law. All the

18 practitioner's are extremely happy ahout the way it has been

1.9 Working Out.

20 Those in favor of the croposed compromise that the

21 Treasury is willing to -o a-ong with say, aye.

22 Senator Byrd. I don't se-= a ;uorum to vote, r

23 Chairman .

24 The Chairman. Tf you want to make a point of no

25 quorum, Sena=tor, all- riqht. Thiat _iS Your privilec2e.
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Senator Fvrd. T make a point Cf -o quorum.

The Chairman. ?rine.

I mm not *-oc~ng to ask that we try to hirn th.,: other

senatco:: in here-. "4e will just di-scuss this atcu: next

meet ing.

We will stand iLn recess.

(Whereupon, at 12.15 a.m., the committee adjourned,

subject to call of the Chair.)
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