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NOMINATION OF STANLEY D. METZGER TO..BE A
MEMBER OF THE TARIFF COMMISSION

THURSDAY, SEPTEMBER 28, 1887

U.S. SENaTE,

CoMMITTEE ON FINANCE,
Washington, D.C.

The committee met, pursuant to recess, at 10 a.m., in room 2221,

Nev(dS_enate Office Building, Senator Russell B. Long (chairman)
residing. :

P Presengt: Senators Long, Anderson, Talmadge, Hartke, Metcalf,

Williams, Carlson, and Morton.

Senator TaLMADGE (presiding). The committee will come to order.

Mr. Metzger, we would like to welcome you today to the committee.
You are eminently qualified as an international lawyer and specialist
in international trade, Your nomination to the Tariff Commission re-
flects the importance the President attaches to this Commission and the
work it does in trade matters. We, too, have a high regard for the
Tariff Commission. It serves & most important function as an inde-
pendent, nonpartisan body, whose primary responsibility is to ascer-
tain facts needed by Congress and the President to enable us to prop-
erly perform our roles in fixing trade policies. We look on the Tariff
Commission as an arm of the Congress. It was created 51 years ago to
provide Congress with trade facts on which it could rely in writing its
tariff policies. Congress wanted to be independent of the executive
branch in this important and sensitive area; and it did not want its
information colored by departmental biases.

We do not expect the Tariff Commission to make policies, but to
provide facts—facts which are not to be slanted or adjusted to favor
any special interest or purpose. As an impartial and objective body,
the Commission can perform great service to the Congress and to the
President. But if it should compromise its independence or sacrifice
its objectivity, its reliability and usefulness woul(fe be jeopardized.

Now, Mr, i[etzger, you have an excellent background for the posi-
tion for which the President has nominated you. Your publications are
too numerous to mention; and your experience over the past 20 to 25
years in the executive branch, as a lawyer and as a professor, makes
you well prepared to lead the Tariff Commission. The resident, in my
judgment, has made a fine choice. .

At this point, let me insert in the record a copy of your biographical

sketch.
1



2 NOMINATION

(The biographical sketch of Mr. Metzger follows:)

StANLEY D. MeTzcEe—BIlooRAPHICAL DatTa

Mr. Metzger, 31, was born July 10, 1916, in New York City and received his
bachelor's degree from Cornell University in 1036, Following receipt of the
LL.B. degree from the Cornell Law School in 1038, he becaine an attorney with
the New York State Labor Relations Board, and then in 1039 an attorney with
the National Labor Relations Board. From 1942 to 1943, he werved with the

U.S. Army Air Force,
He then became Associate Director of Field Operations for the President's

Commnittee on Fair Employment Practices. In 1046, Mr. Metzger joined the
Departinent of State as an attorney, becoming Deputy Assistant Legul Adviser
for Economic Affairs in 1950, and Assistant Legal Adviser for Economic Affaira
in 1952, He served with the Department of State in the latter capacity until
1960, when he joined the law faculty at Georgetown University, where he had
previously served as an Adjunct Professor since 153,

‘Since joining the law faculty at Georgetown, Mr. Metzger hur served the gov-
ernment in various capacities. From 1961 to 1963, he was a consultant to the
International Air Transport Study Group as well as Staff Director of the Claims
Committee of the Administrative Conference of the United States. He was a
conxultant to the White Houxe and State Depurtment on the Trade Expansion
Act of 1962, He served as an arbitrator for, the United States on the Punel of
Arbitrators of the International Civil Aviation Organization, and in 1965 he
served as a comsultant to the State Departwment, U.S. Maritime Commixsion and
the Organization for Economic Cooperation and developiment.

Mr. Metsger is a member of the Board of Editors of the Awmerican Journal of
International Law. and of the Executive Council of the American Society of
Iuternational Law. He haw also served ax the American Editor of the Journal
of World Trade Law published in the United Kingdom. and has authored »wuch
books as International Law, Trade and Finance, Trade Agreements and the

Kennedy Round and Documents and Readings in the Law of International Trade.
Mr. Metsger iz a member of the Bar of New York State and of the Bar of the

Supreme Court of the United States.
Mr. Metzger resides with his wife at 3338 Voita Place, NW., Washington, D.C.

* ¢

Senator TaLxapce. At the conclusion of your statement, if you care
to make one, I would also like to include 1n the record a number of
letters I have received, praising vour nomination.

(Letters received by the committee appear at p. 59.

Senator TaLyaoce. 1f you do not have a preﬁa statement, per-
haps some of the members of the committee, as I have, have some ques-
tions we would like to ask you.

STATEMENT OF STANLEY D. METZGER, NOMINEE TO BECOME A
MEMBER OF THE TARIFF COMMISSION

Mr. Merzcer. Thank you very much, Senator Talmadge. I do not
have a prepared statement to make to this committee. I appreciate your
very kind introduction and kind words. I do not think I will make a
statement at this time. I would add simply that in terms of your de-
scription of what the Congress expécts of the Tariff (Commission, I
subscribe to everything you have said.

Senator Tarxance. One of the motivating forces of the Trade Ex-
pansion Act of 1962 mentioned in your book on “Trade Agreements
and the Kennedv Round,” was to insure access for American farm

yroducts to the European community. As you know, the group of six
in Europe have a highly protectionist policy on agriculture. Do you
feel that the negotiations achieved anything substantial in the way of
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removing barriers to U.S.
pean Economic Commun"tiy ~ )

Mr. Merzoer. Senator Talmadge, I think that the Kennedy round
negotiations on agriculture did secure some benefits but I do not think
that they were as successful as we hoped they would be. I think that
the grains agreement, the wheat agreement that was negotiated, is
going to be hgl(rful and I think certain other benefits in terms of par-
ticular commodities will be helpful, but on the basic question of the
va;i‘:})lfe levy system, I think there was less progress than had been
ho or.

Senator TaLyapce. Should not the Tariff Commission make a study
of the effects of the variable levy system on U.S. agricultuml exports?

Mr. Metzoer. I would think it would be helpful if the Tariff Com-
mission would make such a study and certainly would cooperate with
the Congress, this committee, or the House Ways and Means Com-
mittee, if so desired. .

Senator TaLMapee. As you know, we are not shipping any more
chickens to the European Economic Community. They pretty well put
us out of business during the chicken war as you are aware, and ap-
parently many other areas of agricultural exports.

Bases on your knowledge of trade matters, would you say that the
average textile worker in Appalachia or the average glassworker in
Corning, N.Y ., or the average steelworker in Pittsburgh or Gary, Ind.,
could be retrained to fit another occupation if he were displaced by
rising imports?

Mr. Merzger. I would have difficulty answering that question,
Senator, simply from lack of knowledge of the possible skills and the
ability to acquire skills in closelg related lines. I just would have to
sty on that, Senator, that I just do not know the answer to that ques-
tion, as to how much training or whether it would be feasible.

Senator TaLMApGE. Section 332(b) of the Tariff Act of 1930 as
amended, states that the Tariff Commission shall have the power to
investigate the tariff relations between the United States and foreign
countries, commercial treaties, preferential provisions, economic alli-
ances, and the effect of export bounties amrefemntia transportation
rates, the volume of importations compared with domestic production
and consumption, and conditions of causes and effects relating to
competition of foreign industries with those of the United States,
including dumping and cost of production. Mr. Metzger, I believe you
will agree that the Tariff Commission is a bit out of date in many of
its studies. To my knowledge, the Commission has not made studies
on the impact of all of the nontariff barriers that foreign countries
have established which seriously affect U.S. commerce.

Among these I might mention; (1) Variable levies affecting U.S.
agricultural exports: (2) border taxes and equalization fees; (3)
exports cartels; (4) export subsidies; (5) discriminatory road taxes,
and many others,

Do you not think it would be appropriate if the Tariff Commission
would udate and modernize our studies to ascertain the effect of these
nontariff barriers on the U.S. trade?

. Mr. MerzER. Yes, I do, Senator. I think that the investigatory func-
tion could be substantially stepped up to cover subjects such as those
you mentioned and others that you have not mentioned which are

africultural exports which enter the Euro-
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facing us as trade policy questions over the next several years, I think
there will be a question of getting money to carry on a substantial num-
ber of investigations at one time, but subject to that, I would certainly
agree with you. ‘

Senator Taryance. You mentioned in your book on “Trade Agree-
ments and the Kennedy Round,™ that the balance-of-payments prob-
lem was one of the overriding considerations whic,l the executive
branch used in promoting the Trade Expansion \Act of 1962. Do you
feel that the agreements entered into at Geneva help our balance of
payments, have a neutral effect, or deleterious etfect 4 '

Mr. Merzeen. 1 think it is very difficult to tell at this stage, Senator,
what the precise effects upon our balance of payments will be of these
agreements. The reductions in U8, tariffs on the one hand, and in
foreign tarifls on the other, consequent upon the negotiations, will take

lace over a period of vears, staged as the Congress. dirvected in the
I'rade Expansion Act. This means that one will not sce the impact in
terms of tsle direct result of the tarifl negotintions upon trade except
gradually over a period of years, and since balance-of-payments con-
siderations turn on a great many other things as well, general pros-
{writ.\' and the like, it may be diflicult to trace the precise efiect upon
nlance of payments,

To the extent that. the agreement results in maintenance and expaa-
sion of American exports, to the extent that it results in the mainte-
nance and expansion of imports so that the deal is truly reciprocal. the
impact upon balance of payments certainly should not be adverse and
it may be an improved balance-of-payments situation, but T would
believe that it would be difficult to tell at this stage with any degree
of precision.

Senator Tararabee. You stated in an article published in the Ameri-
can Society of International Law Proceedings in 1960 that countries
outside a customs union or free trade area could retaliate if they were
adversely affected by the policies of the union because “every customs
union or free trade area created or planned departs from the stated
GATT safeguards.” :

What is the purpose of having safegnards if they are not adhered
to by the member countries of the GAT'Ig?

Mr. MEtzcer. I think the reference there, Senator, is to the safe-
guards set forth in article 24 of the GATT, which are designed to
permit an exception from most-favored-nation treatment for customs
unions and free trade areas measuring up to certain standards, The
object of the paragraph in article 24 was to caution those who were
forming, thinking of forming customs unions or free trade areas, to
conform to those standards. I think that in the absence of such
standards, the departures from the norms set forth by those in article
24 would have been greater than they are. It is nonetheless true that in
international legal relationships, just as in domestic ones, one cannot
count on complete performance in accordance with the legal require-
ments, and I think this is what we saw in this case. We saw partial
performance, substantial performance, in the case of the Common
Market but not complete performance. ‘

Senator Taryapce. Mr. Metzger, many foreign trade experts talk
about. the so-called nontariff barriers as being the major obstacles to
freer trade. Foreign countries engage in these practices to a much
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grenter extent than we do. The Tariff Commission Las the authority to
mvestigate these practices. . oL

How do you feel these nontariff burriers can best be dealt with,
'thmugh bilateral negotiations or multilateyal negotiations or perhups
by U.S. retaliation f o e T

Mr, MeTzoer, My impression is that it would probably be a mistake
to say that they must be through. bilateral negotiations or must be
through multilat¢ral negotiatioys or. through retalintion. 1 would
think what needs to be done woul‘d be to look at the burriers to decide
from barrier to barrier what is the most sensible way of approaching
it. In some, perhaps, the multilateral form. In others, perhaps, the bi-
lateral form. In this way one can pick and choose one’s method of
getting at the problem from the nature of the problem.

For example, I am not sure when one looks at the. procurement

olicies of the various countries, I am not sure that a mujtilateral form
1s necessarily the best form for tackling this problem. Our own procure-
ment regulations as set forth in the Government procurement regula-
tions, are set forth in our “Buy America” acts and are on the table for
all to see. In many countries they have the same policy, in fact a policy
which is much more exclusionary than ours ever has been, and yet it is
not in the form of a law which all can see. It is in the form of deep-
seated practices which are very difficult to find out about, and 1 am
?}?t. sure that a multilateral form is the best way of finding out about

em. : :

It may be in that case one deals directly with the Government of
France or the Government of Germany or the Government of England.
I think it depends, case to case. L

Senator TaryMabce. In testimony before the House Foreign lco-
nomic Policy Subcommittee last February, you criticized the attempt
being made to deal with the American selling price valuation in tllne
context of the Kennedy round negotiations, pointing out that the
ASP issue had been raised by the EEC in order to reduce the 50 per-
cent tariff reduction figure to a much lower figure which would elimi-
nate the political consequences and reduce the significance of the eco-
nomic consequences of the Kennedy round.

Has not your analysis of this ASP issue been borne out by the fact
that the Kennedy round deal as ultimately concluded provides for
only a 20-percent reduction on chemicals by the EEC in return for a
50-percent reduction by the United States? '

Mr. METzGER. Partly, sir. Partly. The other part of the package, the
ASP package, however, would increase the reductions on the other side
of the bargain if the Congress approves the ASP legislation that the
administration, I understand, is going to come forward with. But, I
think the answer to—the direct answer to your question, Senator, is that
the result partly justifies what I was concerned about.

Senator TaLMADGE. At the time you urged that the parties reexamine
their position on chemicals and attempt to work out an acceptable deal
within their Kennedy round authority, instead of entering into sepa-
rate and vulnerable amendments outside the authority of our trade
act, while subsequent events in this area appear to have justified your
fears in that regard, will you please explain to us the basis of your
concern for the use of this so-called separate package procedure and
your criticism of congressional tariffmaking. - :

85-840—67——2
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Mr. Merzger. Well, what I had in mind there, Senator, was the
problem of a break with past practices ever since the Trade Agree-
ment Act of 1934 was enacted, of the executive negotiating agreements
under the authority of the trade agreements legislation, and then not
needing to come back to the Congress with the results—the results
being In accord with the authority delegated. I always thought this
was a sensible practice and one of the reasons is the famous remark
that Senator Vandenberg once made after the 1930 Tariff Act en-
actment saying that he would hope never to have to live to go through
another process such as that. And this is what I had reference to.

I was concerned that negotiating a separate paci outside the
authority of the Kennedy round and then coming back to the Con-
gress with it could cause difficulties, not only in respect of getting
approval of the particular package, but also in respect of the future.

Senator TaLMADGE. I share that view. I voted against the Canadian
auto agreement because the executive branch of Government pre-
sented it to the Congress as a fait accompli. They were wamef by
Senate Resolution 100 not to exceed the authority in the Geneva ne-
;éouatl_ons under the Trade Expansion Act of 1962. The Finance

'ommittee reported that resolution unanimously. The Senate ap-
proved it without a dissenting vote but now we are presented with
the second fait accompli in just a few years’ time where the executive
has exceeded the authority delegated by the Congress and they bring
us a package and say take it or leave it. Sometimes either alternative
is difficult.

Senator Williams ¢

Senator WiLLiaM8. No questions.

Senator TaLMapGe. Senator Hartke? )

Senator Harrke. Has Mr. Metzger’s biographical sketch been
inserted ! .

Senator TaLMapce. Yes; it has been inserted in the record, along
with a number of letters that the committee has received, praising his
appolntment.

Senator HArRTKE. This is a complete biographical information? You
are familiar with it  Did you prepare this, Mr. Metz§er?

Mr. Merzoer. I had something to do with it. I did not actually
prepare it. .

Senator HARTKE. Are there any omissions?

Mr. MEerzaer. There are some things in my life that are not included
but it is pretty extensive. Not every jot and tittle is there, but
practically. )

Senator Harrke. Has anything in your life been omitted that we
should know about ?

Mr. Merzoer. I do not thinkso.

Senator HarTkE. But, it does contain complete information as to
where you have ben emf()loyed, is that correct? o

Mr. Merzoer. I think there may be one or two omissions. As I recall
it, it does not list the Office of Price Administration. I l§ave that in-
formation to the White House. This is based on a White House release.

Senator Harrke. You were with the Office of Price Administration?

Mr. MerzoER. 1 was there for a while and as I recall, it fails to point

out that fact. .
Senator HArTKE. Anything else!
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hi[lr. Merzaer. This is, I think, because of just a lack of space
really.
Sefmtor HARrTKE. Anything else that is omitted

Mr. MErzgEr. No. I do not think so.
Senator HarrkE. Did you ever work for any Member of Congress?

Mr. Merzeer. 1 worked for a short time for a committee of the
Congress, That, I do not think, is listed there. I worked for a very
short time for a subcommittee of the House Education and Labor

Committee.
Senator HArRTKE. For which committee ? )
Mr. MerzaEr. A subcommittee of the House Education and‘Labor

Committee. .
Senator Hartke. But, you did not put that on your biographical

sketch? . : : :

Mr. Merzoer. Well, you see, I gave a lot of information to the White
}l{{ousie and the White House prepared this and released it and this
sketch——

Senator Hartke. Why did the White House omit that ?

Mr. METzGER. 1 do not know why the—

Senator HaArTKE. Is there any significance in the fact that it was
omitted ?

Mr. Merzcer. Perhaps; but I do not know. The White House knew
about it and I informed them of that. I think they omitted the OPA
_information as well. : ‘

Senator HarTke. Why did they? Did they tell you they omitted it
for any reason?

Mr. METZGER. No.

Senator Harrke. Or did they talk to you about it ?

Mr. MErzaGER. No.

Senator Harrke. Who Erepared it in the White House ¢

Mr. Merzcer. I do not know who prepared it in the White House.

Senator HarTkE. You did not prepare your own biographical sketch ¢
In other words, the White House 1s submitting this information, not
you yourself; is that true?

r. MetzGER. This is right. This is taken from the White House re-
lease that appeared in the weekly digest of Presidential Documents of
August 7 of this year. They asked me questions over the telephone
and they had data fromn past releases of various kinds, but I did not

prepareit.
Senator HarTke. Well, how long did you work for this committee

of Con ? .
Mr. Metzcrr. A short time. T believe it was about 4 or 5 months.

Senator HarTkE. Were you paid ?
Mr. METzGER. Yes; I was.

Senator HArTKE. What did you do?
Mr. MEetzGER. I was counsel for a subcommittee. It was the subcom-

mittee hended by chairman—the subcommittee chairman was John
Dent. I had been asked to take on that job while I was teaching law

at Georgetown, . )
Senator HARTKE. What was the nature of your duties with Con-

gressman Dent ¢ ) ‘
Mr. MerzoeEr. The nature of my duties was chief counsel of this

subcommittee. The committee was to investigate the impact of im-
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ports upon employment in the United States and my job was to at-
tempt to set. up hearings on various commodities. We were to conduct,
as I understood it, an objective investigation of this impact of imports
upon employment, and my job was to attempt. to set up these hearings,
to get witnesses, I thought, on both sides o} these questions in various
Indlustries, in order to develop the facts in respect of this question.

Senator Harrke. What was the period of this employment ?

Mr. Mrer26ER. Pardon ,

Senator HArTke. What was the period of this employment ?

Mr. Merzeer. This was in, as T recall it, 1061, T believe it was.

Senator HArTKE. 1961, What months?

Mvr. MEeTz6ER. Summer of 1961.

Senator HARTEE. For a period of how long?

Mr. METzeER. A peri(x{ of several months. T think T started on a
part-time basis in the spring of either 1960 or 1961 and it continued
until midsummer of that year. Mr. Dent and I, as it developed, did not
see eve to eye with respect to the conduct of the investigation and we
parted company.

Senator Harrke. Was the fact that you had a little difficulty in
seeing eye to eve with Congressman Dent and the circumstances sur-
rounding that, was that the reason for the omission in this biograph-
ical information ?

Mr. METz6ER. No, sir, because the White House knew about this and
thev decided whether to include it or not, just as thev decided whether
to include the affiliation with the Office of Price Administration or
not.
Senztor HARTKE. Did they talk to you at that time about this em-
ployment with a committee of Congress? You are coming before Con-
aress for approval. To omit this fact—that you had previously worked
for a committee of Congress and had some difficulty there—should
raise some questions. Did they talk to you about this at all?

Mr. Merzcer. Did they what?

Senator Havrke. Did thev talk to vou about it ?

Mr. Merzeer. No, theyv did not talk to me about it. Tt was widely
known that this was the fact. They knew about it and they drew up
the press release and T have no idea why thev did not include this or
the other information that they did not include. Perhaps because it
was—the release was already over lengthy. in my judgment.

Senator Hartre. Did you think it is more important for you to go
back here several years and cover from 1961 to 1963, the fact that you
were consultant to the International Air Transport Study Group, was
that more important than the fact that vou worked for a congressional
committee ? Isthat what you are saying?

Mr. Mrrzcer. I gave the information to which you are referring. to
the White House along with all the other information there. They de-
cided what to put in the release.

Senator HarTRE. Yes. .
Mr. MetzGer. In fact, I think the work I did with the Air Transport

Study Group was more important because the work that T did with
the committee tended to be abortive and nothing much happened in
that time. T was there. with them, a verv short time before we parted
company, while for the International Air Transport Study Group, we
came forth with quite a substantial report.

Y
FEEE o



NOMINATION 9

Senator Hartke. You say this was widely known about your activi-
ties and your disagreement with Congressman Dent? Was there pub-
licity on this fact # ' o

M)ly'. MEerzcer. Yes,there was at the time. ‘ ;

Senator HARTKE. What was the nature of that publicity ¢

Mr. Merzoer. There were newspaper stories in respect of the part-
ingof company——

senator HARTKE. And would you—-

Mr. METzGER (continuing). With the reasons for it.

Senator HarTke, Would you care to tell us—care to relate to the
committee your own opinion concerning the circumstances of this dis-
agreement you had with the chairman of a committee of the Con-

ress and which led to your separation from employment there$

Mr. Metzer. I would have no hesitation about it. When I took the
job on at the suggestion of Chairman Mills, I had understood it was
to be an objective investigation.

Senator HartkE. I can barely hear you.

Mr. Merzcer. Sorry. When I took the job at the suggestion of Chair-

man Mills——
Senator Harrke. Chairman Mills of the House Ways and Means

Committee?

Mr. Merzeer. Yes. I had understood it was to be an objective in-
vestigation, It turned out in the course of the time that I worked
that I thought that Congressman Dent was more interested in—
more interested in one side of the investigation than the other. I
thought that he was more interested in an investigation which was
perhaps in my terms less than objective. I think he probably felt
the sume way on the other side, and this is what led to the—what
turned out to be the mutual desire to part company.

This turned on the basis of a difference in view. I think at the
bottom of it this was the difficulty.

Senator MercaLr. Will the witness speak up? I cannot hear.

Mr. Merzoer. Sorry. This was the basis of the difference in view,
Senator Hartke.

Senator Hartke. Well, what was the nature of the proposals that yon
were making to which Congressman Dent objected ? They dealt in the
same field we are talking about, a question of imports and question of
tariffs: is not that true?

Mr. MEerzceR. It dealt with the question of investigating the impact
of imports upon emg{oyment.

Senator HARTKE. Well, that is a rather important factor in Ameri-
can society.

Mr. Merzger. Certainly.

Senator Hartke. And, this is something about which as a member

of the Tariff Commission, yon would be concerned, is not that true?

Mr. MerzcER. Quite right.

Senator HarTkE. Then, would you care to explain what it was that—
what your position was that caused the difference with Congressman
Dent which led to your mutual agreement to terminate this employ-
ment which was not listed on your biographical sketch?

Mr. Merzeer. The circumstances were as follows. At the outset, we
decided to have an investigation and hearings, that is to say, on the
impact of employment in the coal industry. I secured witnesses on both
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sides of the issue, that is to say. coal, labor, the residual oil industry.

The New England people took a different view on the impact of im-
rorts—this was really an impuct of imports of oil upon the coal in-
ustry—and we had hearin

The next mug'or thing tﬁ;t was scheduled was an investigation
of the impact of imports on the aluminum industry. I busied myself
with attempting to secure evenhandedly witnesses who might be ex-
pected to testify on different. sides of this issue, those who would make
the case that imports were hurting employment in the aluminum in-
dustry, witnesses who would say that is not so and who would demon-
strate their respective points of view, document their respective points
of view so that there would be a record made of all points of view on
the issue. This, it seemed to me, was my task.

While this was happening, without knowledge to me, Chairman
Dent, of the subcommittee, decided to schedule a hearing in respect
of cheese in Wisconsin and I had nothing to do with that. He went
out and held these hearings. 1 did not accompany him, although he
did ask me, but I had not been forewaruned of this at all and T knew
nothing about the situation, had done no research at all and had had
nothing to do with setting them up.

Upon his return, which was shortly before the aluminum hearings
which I had been working on were scheduled to be heard, Chairman
Dent cancelled the aluminum hearings.

Now, I believe he felt that I was loading the deck, as it were. I be-
lieve he felt—it lnter appeared from his public statement—that he felt
that T was trying to present a one-sided view of the matter. I thought
quite the reverse. I thought that I wastrying to present an evenhanded,
objective investigation, and these were the basic circumstances under
which we parted company.

I still believe that what I was doing was the correct thing to do, to
have an objective investigation. T am sure that Congressman Dent,
for whom I have respect, sincerely helieves the other way. And there
have been no words between us since of any kind. That is the story,

Now, the administration, the White House, if you wish to call it
that, has known about this. This was publicized. They knew about this
when they asked me to be consultant to them in the preparation of the
Trade Expansion Act of 1962 and it has been public information to
all the departments, Government, and the White Iouse, ever since.
Their failure to include it in the biographical sketeh which they pre-
pared, as I say, T have no knowledge as to why they omitted this as
well as omitted a few other things such as the other employment that
I mentioned that I had which thev did not include.

Senator Harrke. Now, just to corvect the record, then, the Office
of Price Administration, how long did vou work for them?

Mr. Merzaer. I worked for thenr from August 1943 until—just a
moment. From August of 1944 until January of 1946, 1 year and
months, I guess.

Senator HArTkE. Well, at the time when vou were talked about for
this position. was it dizcussed with you at all at that time about the
difficulty you had had during vour employment with a committee
of Congress? Was this discussed at the White House? Was it talked

about with anybody?
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Mr. Merzeer. No. To my knowled,%e it was not. The White House
had no discussion with me about it. Whether they discussed it among
themselves I do not know. )

Senator HArTKE. You read this biographical information before it
was submitted to us; is that correct ¢

Mr. MEerzGER. I did not read it before it was released. The first I
saw of that biographic information was when I secured a copy of
the press release after the public announcement. .

Senator HARTKE. Are there any inaccuracies in this biographical
sketch which you have made a part of the record here?

Mr. MerzeeR. 1 do not think there are inaccuracies. There are eli-
sions as I indicated in these two respects.

Senator HARTKE. Are there any other deletions of employment ¢

Mr. Merzoer. Elisions, I said sir.

Senator HARTKE. Deletions of employment is what I ask——

Mr. MeTzGER, Pardon{

Senator HARTKE. Are there any other deletions of employment ¢

Mr. MEerzeer. There are no other elisions of employment, Senator.
There are certain consultancies that are not listed that I had. For ex-
ample, as I recall that release, I do not believe it lists the fact that I
was U.S. Arbitrator in the U.S.-Italian Aviation Arbitration of 1964
and 1965. That information had been given to the White House, but
the White House, I assume, felt they had run out of space or at any

rate——
Senator HarTKE. Is that what they told you, they had run out of

space?
er. Merzcer. No. They said nothing of the kind, Senator. T am just
assuming since it was such a lengthy release and they omitted it.

Senator HarTke. They have got three stars down here at the bot-
tom. I guess maﬁ‘be they felt they should go no further.

Mr. Merzger. They listed one aviation affair, two aviation affairs,
but they failed to list the U.S. Arbitration with Italy of which I was
the U.S. Arbitrator.

Senator HArTKE. It says here you were arbitrator for the United
States on the Panel of Arbitrators of the International Civil Aviation
Organization.

Mr. Merzger. That is right. One thing. But they omitted an addi-
tional piece of information that I was also in adddition to that, U.S.
Arbitrator on a specific arbitration, the United States-Italian Avia-
tion Arbitration of 1964-65.

Senator HARTKE. Let me ask you——

Mr. Merzoer. There was no reason for them to omit that. It was
a favorable circumstance. A

Senator HarTke. Unfavorable circumstance ?

Mr. Metzcer. It was a favorable circumstance and there was no
reason for them to omit it except as I assume, a lack of space.

Senator HARTRE. But you feel that failure to remain in the em-
ploy of Congress was an unfavorable circumstance?

Mr. MerzGER. It could be so interpreted. I do not view it as being
unfavorable but some people might because it indicates that tlere
was a controversy and some people think controversial matters are
unfavorable matters.

Nenator HARTKE. Now, do you know a Mr. Hendrick, of the Treas-

ury Department?
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Mr. Merzcer. I have met him and I know his writings. I do not

know him well.
Senator HARTKE. Who ishe ,
Mr. Merzoer. He is special assistant to the Secretary, to the best

of my knowledge, and for a long time has handled antidumping
matters in the Treasury Department, and has written widely about
such matters.

Senator HARTKE. And you consider him an authority ¢

Mr. MEtzger. 1 think he is well known to be an able man and an
authority in his field. I consider him to be one of the antidumping law
authorities.

Senator HArTkE. But he was publicly referred to as “A mere em-
ployee” at one fime. Is that what they called him? A mere employee
of the Treasury Department ?

Well, let us come on back.
You made a speech on .\pril 24 to a luncheon sponsored by a com-

mittee of the Federal Bar Association on the Kennedy round. Do you

recall that speech?
Mr. METZGER. Yes, sir.
Senator HarTke. And you talked about the Antidumping Act at

that time, the act now—— ) _
Mr. MEerzoer. I just mentioned briefly the antidumping agreement

which had been negotiated, was in the proces of negotiation.

Senator HARTKE. Let us put it straight. Let us keep it—there is the
Antidumping Act, which is a part of the Congress, acts of Congress,

Mr. MerzeEr. Right.

Senator HARTKE. Now, there is a code which was adopted at the
last negotiations at Geneva.

Mr. ER. That is right, international agreement that the United
States entered into.

Senator Harrke. Called the Antidumping Code. That is right. So
one is a code and the act of Congress is the act but you discussed the
Antidumping Act, did you not, in——

Mr. MEerzgERr. I think I mentioned both of them, sir.

Senator HARTKE. Yes. All right. And did you say at that time that
this Mr. Hendick of the Treasury Department was the chief architect
of the code?

Mr. Merzoer. I do not know if I used the term chief architect but
I knew at the time he had been one of the negotiators, one of the

principal negotiators. ) . _ ]
Senator Harrke. Did you consider him as the chief architect of

the code?

Mr. Merzoer. I certainly think he was one of the leading people

involved in the negotiation. I would not want to be held to the particu-

lar words “chief architect” or “assistant chief.”

Senator HarTkE. I do not want to put words in your mouth, but if
you used the words chief architect in that speech, did you intend it to
mean that?

Mr. Merzeer. I intend to mean he had an important role to play.
Yes, my understanding is he did.

Senator HarTKE. And drafted part of the code itself; is that true!

Mr. MerzGER. I do not know for a fact he did that. I assume he did.

N
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Senator HAkTke. Are you familiar with any of his actions in regard
to the Tariff Commission :
Mr. MerzgeR. The Tariff Commission { ' ‘
Senator HARTKE. Yes. With the Tariff Commission.
Mr. Merzoer. No, sir.
Senator HarTKE. Are you familiar with his actions in regard to de-
cisions of the Tariff Commission and interfering with decisions of the

Tariff Commission ?

Mr. MerzER. No, sir. L )
Senator HArRTEE. Are you familiar with the fact that this same Mr.

Hendrick of the Treasury, who you referred to as having a very im-
portant role in the development of the code, was reprimanded for sub-
mitting supplemental material to the Commission improperly

Mr. 2GER, Oh, no, sir, I have no knowledge of this.

Senator HARTKE. You do not know of that ?

Mr. MErz6ER. No. )
Senator HarrkEe. You do not know that he did or did not ¢

Mr. Merzcer. I have no knowledge whatever about it, whether he
did or did not.

Senator Harrke. But you did have an opportunity to examine the
provisions of the international antidumping code prior to your speech

of April 24; is not that correct ?
Mr. Merzcer. No, I did not. I did not see it until after it had been

published.

Senator HARTKE. You did not—but you knew its general contents?

Mr. Merzeer. No, I did not. I had been told some of the principal
things that were involved and I had been told that it would require no
changes in American legislation. This had been informed to me but I
had no knowledge of its detailed contents.

Senator HarrkE. Who told you this?

Mr. Merzcer. I was informed of this by people in the U.S. Govern-
ment, both here and in Geneva.

Senator HArTKE. By whom ¢

Mr. MerzGer. People in the U.S. Government here and in Geneva,
when I asked the question——

Senator HARTKE. Who in the U.S. Government told you that ¢

Mr. Merzger. People in the State Department and in the Commerce
Department.

Senator HARTRE. What were their names?

Mr. Merzger. I do not really recall all the names. One of those who
told me, whom I had a discussion of this matter with, and who in-
formed me of this in the early stage, when I saw him in Geneva in
Jannary, was William Kelly, who was on our delegation in Geneva

and closely connected——
Senator HARTKE. What was Williamn Kelly’s position with the dele-

gation ?

Mr. Merzeer. He was a member of the delegation and he was in
tharge, I do not know if he was in the highest charge, but he was
concerned with the negotiation of the antidumping agreement.

Senator HarTrE. And——o
Mr. Merzaer. He is, I believe, a Commerce Department employee

ad he was—at that stage in the discussions he said there was no ‘in-
ter:ltlon of negotiating anything that was inconsistent with the statute
ingq—

§5-840—67——3
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Senator HARTKE. I cannot hear you at times. You drift off.

Mr. Merzcer. I am sorry. I was informed by him that there was no
intention to negotiate anything inconsistent with the statute in the
code. This was the information.

Senator HarTke. I have not mentioned anything about any incon-
sistencies with the statute yet, but that is all right. I guess you antici-
pate where I am going but that is all right.

Who else did you talk to besides Mr. Kelly ¢

Mur. Merzaer. He is the only one I talked with.

Senator Hartkre. Heis the only one——
Mr. Merzaer. He is the one I spoke with in Geneva and he is the

one upon whose judgment I principally relied because he was directly
connected with the negotiation there. I did not speak to Mr. Hendrick,
ifthat is—

Senator IHartke. Did you talk with anybody else in the United
States, in the State Departiment—you said you talked to people in the
State Department. Who did you talk to in the State Department {

Mr. Metzcer. I talked to some people in the Economic Bureau of
the State Department, very briefly, not in any detail, and that is about
it.
Senator HarTkE. Well, do you consider the code to be a skilled
job of legal drafting ?

Mr. Merzaer. I have read the code, Senator Hartke. I have not
studied it. It is a rather lengthy document. I have not worked with
it sufficiently closely to be able to come to a conclusion whether it is
skilled or not.

SQenator Harrke. Well, you must have talked to somebody about
this code and its provisions before that April 24 speech to have made
the statements you made in that speech.

Mr. Metzaer. I do not think so, sir. I did not speak to anyone in de-
tail. T have never seen a draft of the document. When I made the
statement, as I recall I made the statement. that I was—that actually
the negotiation on antidumping code was rather more than I had ex-
pected would ensue from the negotiations, and that I thought that the
ability to do so and to stay within the framework of the Antidumping
Act, which I was told was being done, was a noteworthy endeavor and
a noteworthy accomplishment. As I say, since I did not know what was
in the code, I had no further judgments to make on it at that time.

Senator Hartre. Well, who told you that Mr. Hendrick had such
a great a?rt to play in this drafting of this code prior to your April
24 s h

Mr. Merzcer. I think Mr. Kellﬁto]d me this in Geneva. He was quite
forthcoming. I had known that Mr. Hendrick had been involved.

Senator Harrke. Do you know Mr. Kelly quite well ?

Mr. MetzaeR. I know him. Not intimately, but I know him.

Sgnator HAarTkE. Do you consider him an authority upon this sub-
ject
! Mr. Merzaer. I think he is an extremely knowledgeable fellow.

Senator Hartke. What did he tell you that Mr. Hendrick—what did
aee'tell )?'ou Mr. Hendrick had to do with the drafting of this code at

neva

Mr. Merzaer. He said Mr. Hendrick had been very instrumental in
this and had come over to Geneva a number of times. I knew of Mr.
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Hendrick’s close knowledge of the antidumping problem because he
had written an article on antidumping for the American Journal of
International Law some years back, which I had gone over before it
was published. I am on the board of editors of that publication and I
knew of Mr. Hendrick’s intimate knowledge of the area, assumed that
he was active in the negotiations because he was one of the most knowl-
edgeable people in the Treasury Department, and this was confirmed
to me by Mr. Kelly. That is it.

Senator Harrke. But you did not know Mr. Hendrick had been re-
ferred to publicly as a mere employee of the Treasury Department in
an antidumping decision of the Tariff Commission, which also repri-
manded him for submitting supplemental material to the Commission
improperly.

Mr. Mexzeer. I have no knowledge of that, sir; no.

Senator Hartke. All right. Now, this same Mr, Hendrick who was
so reprimuanded in this decision from the Tariff Commission, did you
during the course of your speech April 25 this year, April 24 of this

‘ear, refer—did you during that speech refer to the masterly manner

in which Mr. Hendrick had fendeJ off demands from foreign govern-
ments to amend the act by openly and admittedly weakening its sub-
stantive provisions?

Mr. Mirzaer. I think T said something along that line as T recall it,
because T knew from prior complaints that certain foreign govern-
ments wanted to see changes in American practices in the antidumping
aren which—

sSenator Harrke. How did you know that ?

Mvr. Metzeer. Which

Senator Harrke. How did you know that ?

Mr. Merzeer. Ohy T had known that from prior years and from
complaints,

Senator Hakrkr. Did you know they were doing this at Geneva?

Mr. Metzcer. No. I did not know it at Geneva but—

Senator HarTke, But——

Mr. Metzaer. If I may, Senator. )
Senator HarTkE. et us just get it straight now here. You have said

in this speech on April 24, you referred to the masterly manner in
which Mr. Hendrick had fended off demands from foreign govern-
ments to amend the act by openly and admittedly weakening its sub-
stantive provisions. Now:

Mr. MErzaer. May I explain, sir, the basis for that statement ?

Senator Hartke. Certainly.

Mr. METzGER. Senator, tge basis for that statement was twofold.
One, I had been told by people on whom I relied that—

Senator Harrk . Now, by whom ?

Mr. Merzcer. I mentioned earlier——

Senator HarTKE. Just Mr. Kelly ?

Mr. Merzeer. Mr. Kelly.

Senator HartkE. And who else? This is the sole source of your
information ¢

Myr. Metzcer. This is the source of the information, that the anti-
dumping agreement that the United States was in the process of nego-
tinting would not require any changes in American law, that it was
within the four walls of the domestic statute. Since, secondly, I had
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known for many years that foreign governments were attempting to
secure changes in American antidumping practices which would have
required changes, very clearly, in American law, and putting those two
factors together, it seemed to me to be a matter to congratulate a person
who was—who obviously had been heavily involved in an important
factor in the negotiations, upon his ability to make it plain to the
foreign people that they mu?d not secure those changes without an
amendment in American law and that the U.S. Government was going
to stay within the confines of American law in the negotiations.

These were the circumstances that led me to, as it were, give an ac-
colade to the man who was able, assuming that he stayed within Ameri-
can law, of course, to accomplish this purpose.

Senator HarTke. Who told you that Mr. Hendrick was doing all
of this work, that he was the chief architect of the code ?

Mr. Merzer. As I indicated a few moments ago, Senator, Mr. Kelly.

Senator Hartke. Mr. Kelly told you that——

Mr. MErz6ER. Specifically.

Senator HArTKE (continuing). Hendrick was doing this?

Mr. Merzcer. Mr. Kelly specifically informed me that Mr. Hendrick
had played an important role in this.

Senator HARTKE. And this is the same Mr. Hendrick who was re-
ferred to publicly in a decision by the Tariff Commission as a mere
employee of the Treasury Department and reprimanded publicly in
this decision for submitting supplemental information to the Commis-
sion improperly ¢ '

fI\II r. Merzeer. As I said, Senator, I have no knowledge whatsoever
of that.

Senator HarTke. All right. I am just coming back to this man.

A few moments ago you said no one had told you how much he
had done about it. Now ﬁzt us come on back to your speech. You stated
Mr. Hendrick had expiained to foreign governments that if amend-
ments were made, the code would have to g:presented to Congress and
in that event, that Congress would strengthen rather than weaken the
Antidumping Act. '

Now, who told you, if you did not talk to Mr. Hendrick, that he had
explained to foreign governments that if amendments were made, the
code would have to be presented to Congress and in that event that
(;onfress would strengthen rather than weaken the Antidumping
Act?

Mvr. Metzeer. Well, as I indicated earlier, the conversation I had at
some length was with Mr. Kelly in Geneva. He told me.

Senator Hartee. Did Mr. Kelly tell you that Mr. Hendirck had ex-
plained to foreign governments that if the amendments were made,
that the code would have to be presented to Congress and in that event
(\‘nngzress would strengthen rather ‘than weaken the Antidumping
Acet?

Mr. Merzeer. He said Mr. Hendrick had explained that changes
wonld be required in American law if all the foreigners’ requests were
met. I do not recall whether he said that the Congress would prob-
ably—T was told that he said the Congress would probably strengthen
in one sense the Antidumping Act but that was my own opinion,
formed over a period of years, that if the Antidum(;)ing Act were to
be opened up in the Congress, the likely result would be that it would
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be strengthened, that is to say, would be strengthened in a way which
the foreign exporter would not like. .

I believe when I was talking before the bar association, I believe that
in the latter part of that I was expressing my own view of the matter
which was and is that if the Antidumping Act were opened up, this
is the likely result of this and I was basing that judgment, if I may
just add one further word, on the fact that there have been introduced
n the Congress for a number of years now, legislation with wide sup-
port which would have had that effect. .

Senator Hartke. Was it your own statement or was it Mr. Hen-
drick’s statement, and if it was Mr. Hendrick's statement, who told you
that it was Mr. Hendrick’s statement, that he deliberately couched the
language of the code so as to avoid giving the impression that the
Antidumping Act was being amended substantively ¢

Mr. Merzeer. No, As I said a moment ago. I believe that I was ex-

ressing my judgment in respect of the likely action if the Anti-
})umping Act were opened up.

Senator HarTge. Wait a minute. We are talking about Mr. Hen-
drick had deliberately couched the language of the code. Now, how—
was that you—

Mr. Merzcer. I do not believe I used that language because I do
not believe—I have no knowledge about any deliberate couching of the
code in language of this kind, in language to avoid the impression, the
other words you used in that regard. I do not recall saying anything
of that kind.

Senator HarTkE. But you praised Mr. Hendrick also for his skill
in the drafting of the code in this manner.

Mr. Merzeer. I praised him: I was praising him for having accom-
plished an international agreement in this difficult area without—as
had been told me then—vwithout requiring any changes in American
law, because this, I thought, was a favorable accomplishment. Now,
I realize. Senator, that there are those who think that he did not or— -
not that he did not but the United States did not successfully accom-
plish this objective because I realize that there are those who think
that the resu{t is not consistent. But T had no knowledge of the con-
tents of the agreement at the time and I was relying for my state-
ment on the fact that I had been told that there would be no such
changes required.

Senator HarTkE. Yes; but no one in the Senate was told, no one on
this committee was told what was in that code prior to that time,
in fact, there was public refusal to provide it even to this committee
as la;e as June of this year. Is not that correct, in fact late June this
vear?

Mr. Merzeer. I have no knowledge of that but I can tell you I did
not see it.

Senator HarTkE. But you talked about it quite at length. Are you
familiar now with the provisions of the International Antidump-
ing Code?

Mr. Merzarr. I have read it. sir. I am rot intimately familiar with
it. T have not studied it.

Senator HarTKE. If, in the abstract, the code amends the act in anv
respect, do you agree that the code could only become effective if it

is approved by Congress ?
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. Mr. Merzaer. The code to be effective, if it is to be effective as
internal law, would need to be translated into a law of Congress. I
think that—if I understand your question corvectly— '

Senator Harrke. You are familiar with the code. You have read it

Mr. Merzaen. In general terms; yes.

Senator HarTke. And you are familiar with the act.

Mr. MEerzaer. Yes, sir,

Senator Harrke. And this is a field in which you have done a lot
of study.

Mr. Merzaer. T have done some. T am not—T do not purport to be
an expert in the antidumping law but I know something about it.

Senator Harrke. According to this biographical information which
omits the fact that you worked for a committee dealing with dump-
ing 4
Mr. Merzaer. No, sir,

Senator ITarrke (continuing). That you state on here that—accord-
ing to the White Tlouse it states on here, they did not give all the .
information again, they did not tell a lie: they just omited something.

Senator Morrox. Will the Senator yield?

Senator Hartke. Yes, sir,

Senator Morrox. T merely want to comment that T had the privilege
of serving with Mr. Metzger in the Department of State for a little
more than 3 vears. T consider him—I do not know whether he is a
Democrat or Republican, whether he is free trade or protectionist,
but T know he is a man of great judicial stature. The Legal Adviser
of the State Department when T was there was one of the most dis-
tincuished lawvers on the west coast, Mr. Herman Phleger, who prob-
ably left. Washington before you eame. And he graciously sent me a
copy of the letter which he wrote to our minority leader, the Senator
from Ilinois, Senator Dirksen, in which he points out that he con-
siders Mr. Metzger as a verv able and judicious man and he also points
out that he thinks it is high time that the Tariff Commission be a bit
more judicious and perhaps less of a policymaking organization.

I personally think that Stan Metzger represents that and when one
talks about what Congress thinks, he went through the battles T went
throngh. T remember once when we passed a bill in the House by one
vote or at least the motion to recommit failed by one vote on the Trade
Acreement Act. T think it was 1953 or 1954 or along in there. And I
told Secretary Dulles that morning, T said, we are going to win by one
vote and when you ean call them that close in the House of Repre-
sentatives vou are calling them. And the gentleman before us was with
me in that fight and T just—I do not know what you are getting at,
franklv. Senator, but T do not see why vou have to continue to castigate
this witness with the questioning that you are developing.

Senator Hartkr. Mr. Chairman, T feel that this is a peculiar state-
ment. coming from a fellow Senator. I cast no aspersions,

Senator Morrox. Oh, yes, you have.

Qenator HARTKE. That is not true. Certainly if I have. I had no in-
tention. I have asked questions here on biographical information which
has an omission of a man who is being askes to be confirmed by the
Congress and as he states—there are two omissions and one of them—
there iz an omission as to the time he served as a member of a—as gen-
eral counsel for a subcommittee of Congress which he left under cir-
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cumstances in which he says there was publicity as to his disagreement
with the chairman of that committee and I am——

Senator Morron. That is no secret, Senator.

Senator HartkE. It was not certainly in this biographical informa-
tion.
senator MorrtoN. I have seen biographical statements submitted by
people that have come before this committee or other committees on
which I serve. I do not think a biographical statement necessarily has
to be a complete documentation. Those of us who have served in public
life, those of us who have served as Mr. Metzger has, if you are going
to write all that up in a biography, you are going to give us five pages
which we probably will not reatf.)

Senator ANpERsoN. Will the Senator yield ?

The CiamrMaN (now presiding). I would hope that we could pro-
ceed on the basis as we have in the past that when a Senator is par-
ticularly concerned about a nominee, let him just ask his questions.

Senator Morrox. All right. T withdraw. I yield.

The Cniairman. When you get down to it, on all these cases we all
try to do what we think is right. Sometinies we are right, sometimes
we are wrong. I guess if one of us were right all the time, there would
not. be any point in having the other 16 of us here anyway. I have un-
successfully opposed nominees on occasion. Sometimes, I was in error.
Sometimes I might have been right. I think it is more up to the con-
science of an individual Senator what he wants to get into.

Senator MorroN. I apologize.

Senator ANpEgrsoN. Will the Senator yield to me a moment ? Did you
submit a biographical sketch to the White House

Mr. Merzeer. No, sir; I did not, Senator Anderson. I was asked
on the telephone to give certain information. They had a lot of infor-
mation from past biographical sketches, from form 57’s or whatever
else they had, since I have been in the Government for 20 years, and 1
was not asked to submit a sketch to the White House and i never dirl.
And the first time I saw what they had done, they had put together
from o series of sources that were available to (tailem, the first time I saw
it was in the White House press release.

Senator ANbpeRsoN. I was going to ask if he prepared it and sent it

to them and they edited it, he should be blamed.
Mr. Merzaer. I did not even do that, sir. I did not even prepare a

draft of it.
Senator MortoN. Well, you had a top-secret clearance, as I
remember.

Mr. Merzeer. That is correct, sir.
Senator MortoN. And I think they have got a lot of information
on you in the Government.

Mr. MeTzGER. I think so.
Senator Hartge. Well, is it the contention of the Senator from

Kentucky that this should not have been brought out in the hearings?

Senator MorToN. Go right ahead. I am sorry. I apologize.

Senator HARTKE. It is well known in this committee, I have been
concerned about this agreement.

The Caammax. My I say, I think we would do better just to
ahead and stay with the interrogation. Whether I think that the
Senator’s question is relevant or do not think the Senator’s question is
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relevant to me is completely immaterinl. s faras 1T am concerned, the
Senator is entitled to everything he wants to know and he is not asking
about anything that i< out of bounds or personal,

Senator Hawrke, Let me say to the chaivman 1 have taken quite a bit
of time. Maybe these Senators would like to question, T would he
glad to yvield,

Senator Cageson, Mre, Chairman, on that very point, T do think the
statement:  the Senator from Indinna should keep in mind there are
other members of this committee

Nenantor Hawrke, I am going to yield right now, T do want to asl-
sone more guestions but T will be glad to vield at this time,

The Cuviesiax. If the Senator would be so kind, T would like to
explore one particular matter, May 1 say that with all due deference
to the witness and evervone else, when 1 served as a junior member of
committees, if 1 wanted to explore something and T was having diffi-
culty finding out what T wanted to know, on oceasion the other
members have over a period of time just left me in charge and T asked
all the questions T wanted to ask. Sometimes T eame nearer finding out
what T wanted to know that way than other ways. But there are one
or two matters that particnlarly concern me and they really do not
have much to do with the witness' qualifications, They have to do with
policy matters, T do not know that it wonld change my vote one way
or the other but T would like to get them on record.

Now, we have this seetion 337 of the Tariff Aet and T am sure you
ave familiar with that, The title is “Unfair Practices in Tmport
Trade.” You arve familiae with that, I believe, Mr. Metzger.

Me. Merzevn, Ye<, Fam o aware of it 1 do not have the text in front
of e,

The Ciaigsax. Same people say that the tariff barriers have heen
lowered to the deeree that these tarilf harviers arve not going to keep
connmaodifies out in the futie, Foreign countries which want to keep
U.S. commaditios out of their market are going to resort to nnfair
teade practices more and more, They say also that thoze who want to
oot into the United States or a thivd-countey market, whether it is the
Fauropeans and Japanese seeking to get into the South Ameriean mar-
ket or got into onr own, whether they ave tevine to invade a market
we are selling into or invade onur own mavkets will use unfaiv methods
more and move, This unfair competition provision is going to be more
and more a weapon that we will haveto nse.

Now, in the light of your broad experience in the avea of interna-
tional trade, what is vour opinion of the Taritf Commission’s role in
maintaining channels of international trade free from anticompetitive
practices?

Mr. Merzaen, Well, as T recall, Senator, the anticompetitive prac-
tice aspect of unfair trade practices is specificallv mentioned in section
337 and the Tariff Commission certainly then has statutory jurisdie-
tion to consider these matters when they are hrought before it.

The Ciaraax. Well, now, do you believe that the Tariff Connnis-
sion <hould actively utilize section 337 or that it shonld continne to
remain pa=<ive and indifferent and thereby discourage the application
of section 3377

Mr. Merzcer, T think the Tariff Commission has a duty to apply
section 337 just as it has a duty to apply all other statutory provisions
committed to its care.
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The Cniamstan, Do you regard the jurisdiction of the Tariff Com-
mission under section 337 as duplicative of the jurisdiction of the
Department. of Justice or do you believe that the in rem jurisdiction
conferred by section 337 constitutes an additional remedy in the field
of unfuir competition which goes beyond the in personam jurisdiction
of the Department of Justice ?

Mr. Merzaen, Well, the Latin phraseology of in rem and in per-
somsn, T am not at all sure how T would handle that at this stage, On
the basie gquestion that yon ask, Senator, while the authority of 337
may be cimnlative in one sense - -

The Cirames s, Let me elarify that for you, The Tariff Commission
acts aggninst the offending commadities, It keeps them out. The Justice
Department groes against the person who is moving those goods, So,
vou have two different ways n} going at them., The Tariff Comnmission
can go at them by keeping the groods out. The Department of Justice
can put them in juil, prosecute them, fine thein,

Me. Merzeen, In the sense that both have jurisdiction to go after
the =me kind of offending conduct, as it were, I siuppose one could
sav that they are cumulative or even duplieative. hut I am not at all
sure that has anything to do with the problens. TF the Tariff Commis-
sion has got the duty under 337, whether the Congress in its wisdom
provided for duplicative vemedies is something apart from its own
duty. Its duty is to apply 337, even thougle that may mean that there
may be duplieation, U wounld think.

The Coamsax. Well, what T have in mind is this: Here is one of
our industries heing et and there are two potentinl remedies avail-
able to it. Now, does one have to he applied before he resorts to the

other?
Mr. Merzeer. This depends on the language of the statute and not

on any other notion so faras]

The Cuamman. T do not think it does depend on the langauge. 1
think it. depends on the interpretation you put to it. In other words,
you have two remedies here. When someone is engaging in unfair
competition against us, against_our prmluce.r. you can see that he
cannot. ship his goods in here. You can stop it. I just want to know
if vou thin ﬁ:" ought. to go ahead and do that rather than waiting for
the Justice Department to prosecute him. When you hold your hear-
ings—this thing provides for hearings and review and when you con-
clnde, as T understand it, it says that— '

The final finding of the Commission shall be transmitted with a record to the
President and then whenever the existence of sueh record shall be established to
the satisfaction of the President, he shall direct that the articles concerned in
such unfair methods or acts imported by any person violating the provisions of
this Act shall be excluded from entry into the United States and upon infor-
mation of such action by the President. the Secretary of the Treasury shall,
through the proper offices, refuse such entry,

What I want to know is. Do vou think that thexe people who are being
hurt, these American producers, should be told no, we are just not going
to do that, we are going to wait and see what the Justice Department

does?
Mr. Merzaer. I think the Tariff Commission’s duty is plain, to fol-

low 337,
The CnairyaN. It is sort of like the jurisdiction as I see it, of the

Finance Committee and the Judiciary Committee. We do not have
$3-840—67—4

’
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the power to pass a Iaw to make it unlawful for somebody to do some-
thing wrong lnrl we do have the right to tax him and my reaction is

if we put & tax on somebaody that we think is engaged in conducet o

which we disapprove, they owe the tax, whether the Justice Depart-
mont. puts them in jail or not. I understand your saying for the record
here that you think the Tariff Commission ought. to proceed to protect
American industries as this section intends without waiting to see
whether the Justice Department ean sueeessfully prosecute the peo-
ple involved in this,

Mr. Merzaenr. Yes, | think the Commission wmust follow the law.

The Cusirman.  Fine. Now, do you favor the use by foreign indus-
tries in trade with the United States of cartel type organizations which
are outlawed for domestic producers by the Sherman Act or by other
provisions of U8, law ¢

Mr. Merzaer. 1 am not quite elear T got. the import of that, Senator,

The Cuamrman. Well, how do you feel about foreigm industries in
trade with us using the ty pe of cartel organizations which are outlawed
for Ameriean producers by the Sherman Aet or by other provisions of
the law such as the Clayton Act or Federal Trade Commission Act?

Me. Merzcer. My feeling on the question of vestrictive business
practices of the cartel type as you just mentioned is that T think that
they ara on the whole, harmful to international teade. T have so written
in the past and this is my general view of the matter.

The Cuarsan. Wedl, you oppose this thing where these interna-
tional eartels get together to shave a market, for example.

Mr. Merzeer, Yes. I think that is contrary to American law as I
understand it.

The Ciaryan. Yes, Now, in this connection, would you view the
section 337 of the TarilT Aet as a viable and useful mechanism either
actually or potentially for insuring free and open competition in the
foreign commeree of the United States?

Mr. Merzaer. I do not know the answer {o that, Senator, as to how
mactical or how viable it is. I have not had suflicient experience with
its workings, T think that is veally a judgment on the basis of knowl- |
edgre, and 1 do not have sufficient knowledge at this point to answer how
useful and how viable it is.

The Ciamyan. Now, if yvon are confirmed as a member of the ‘Tariff
Commission, what are vour plans with respect to the university? See-
tion 330(ce) of the Tarvifl Aet provides that “No Commissioner shall ac-
tively engage in any other business, vocation or employment than that
of serving as a Commissioner™?

Mr. Merzaer. Mr. Chairman. my plans are to teach one course in the
evening, 1 night a week, for 2 hours on an unpaid hasis. This is 2 course
called the law of international trade, which I taught when I was in the
Government. before, taught it in the 1950°s when T was in the State
Department, and my plans would be to continue to teach that one
course, not to teach any more than one course, and to do that for two
semesters a vear, 2 hours in the evening, 1 night a week.

Because of the sentence in the statute to which you have adverted,
T asked the Justice Department for an opinion on the question whether
or not my action, teaching one course, would be compatible or incom-
patible with the statutory provision, and T have received from them
a reply stating that while they are not at this point going to reexamine
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the question s to whether or not I could do so on a paid basis, that they
are sutisfied that I ean do so on an unpaid basis. And this is the basis

upon which I propose to do so. .
If you would like, Senator, I could introduce into the record for your

purposes a copy of my letter to the Justice Department and a copy of

their reply to me.
The Ciamryan. Would you, please?
(‘The letters referred to follow:)

Ataust 7, 1067,

Hon. FRANK M. WozZENCRAFT,

Asxixtant Attorney Generdl,

ofice of Legal Counxel,

Department of Justice,

Washington, D.C.

DEAR MR, WozENCRAFT: T am writing at the suggestion of Sol Lindenbaum,
Executive Assistant to the Attorney General, with whom [ talked this morning.

On August 4, 1967, the White House announced that President Johnson intended
to nominate me to be Chairman, United States Tariff Comihisxion,

I am presently Professor of Law, Georgetown University Law Center, and
following confirmuation would go on leave of absenee,

P'rior to 1960, when [ came to Georgetown ax a full-time law teacher. 1 had
been teaching, us Adjunct Professor, one course, the Law of International Trade,
one evening a1 week from 5:45 P, to 7:35 P, and was paid $600 per semester,
two semesters 0 year. This activity took place from 1954 to 1960, when J was
Assistant Lagul Advisor for Economice Afairs, Departiment of State,

The Law School has informed me that they would very mnch like me to con-
tinue to tench that course on the same arrangement as prevailed in the 1954~
1960 period, 1 have told then I should like to do so, if it is permissible —if it js
not inconsistent with any legal requirements, 1 have reference to the last sen-
tenee of Title 19, U8, Cade, Section 13300¢), which reads: “No commissioner
shiall actively engage in any other business, vocation, or employmeut than that
of serving ax a commissioner.” 1 know of no publishing Attorney General's
opinion on the matter, but a ook entitled “Public Ownership of Government—
Collected Papers of Edward P, Costigan™ (New York: Vanguard Press, 1940)
it pagges 264-265, indicates that there was an informal opinion relating to paid
leetures in 1924,

I should greatly appreciate your opinion ax to whether it would be lawful (a)
to tepach my course on the Law of International Trade while being paid on the
snine hasis as from 19541960, or (b) to do so on an unpiid basis; or whether
it would be unlawl on any basix, 1 should add that 1 have informed the Law
School that 1 would teach the course if it were lawful on any basis, paid or
unpaid, although naturally I would prefer () over th).

If there is any further information which you will need, please do not hesitute
to call me, sither at the Law School (NA 8=7061, Ext. 253) or at home (337-49122),

Thauk you for your consideration.

Sineerely,
STANLEY D, METzoes,
DEPARTMENT oF JUSTICE,
Wasxhington, tuguxt 31, 1967,

Mr. STANLEY D, METZGLR,
Professor of Lair,

Geargetaen University Law Center,

Washington, D.C.

DEAR MR, METZGER: This is in reply to your letter of August 7. 1967, in which
Fou ask to be advised whether you may teach one eounrse, the Law of Interna-
tional Trade, at Georgetown University Law School, one evening a week, either
on a paid basis or an unpaid basis, after becoming Chairman of the United States
Tariff Commission. Your letter points out that you understand that there wis an
informal opinion of the Attorney General relating to paid lectures in 1924,

Ax you know. the Attorney General ix authorized by law to render opinions
only to the President and the heads of executive departments. Within this limita-

tion we will try to be as helpful as possible.
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The opinion te which you refer is an unpublished opinion of Attorney General
Stone to the President dated July 24, 1924, and concerned the right of Mr. Cul-
bertson, as a member of the Taiiff Commission, to tench on a part-time baxis at
Georgetown University School of Foreign Service. The opinion is printed in the
transcript of the “Hearings before the Select Committee on Investigntion of the
Tariff Commission, United States Senate,” May 10, 1926, beginning at page 547,

Attorney General Stone's opinion related to the application of the provision of
the Tariff Act prohibiting a member of the Commission from engaging in certain
outside detivitiex. Ax your letter points out. this provision remains in the Tarif
Act and ix coditied ax the laxt sentence of 19 U.R.C. 1330(¢). The sentence reads:
*“No commissioner =hall actively engage in any other business, voeation or ew-
ployment than that of serving as a commisxioner.” (The word *“function” ap-
peared in thix sentence instead of “vocution” at the time of the 1924 opinion,
However. the subseguent modification of the provision in this respect does not

appear to be signiticant.)
The following excerpts from Attorney General Stone’s opinion ix pertinent to

your inquiry:

©* ¢ = [Tlhere can, in my opinion, be no reasonable doubt but what the com-
missioner. by the activities in which he is stated to have been engaged, has vio-
lated the literal meaning of the statutory prohibition. To deny that & member of
the Tariff Commission who is engaged in delivering lectures in a university
twice a week during an academie year of eight months, at a fixed annual salary, .
is engaged in an employment and that he is actively =o enguaged. is to deny the
plain and unambiguous meaning of the terms employed. One who renders service
at regular intervals for a definite time and for compensation. is actively engaged
in an employment, and such employment ig expressly prohibited to members of
the Tariff Commission by the terms of the statute.”

Attorney General Stone's opinion appears to characterize teaching activity
which iz both compensated and performed on a regular basis as inconsistent
with the prohibition set forth in the last sentence of 19 U.8.C. 1330(c). The opin-
ion seems to require, however, that both the elements of regularity of service and
compensition be present before a question arises ax to the possible application
of the <tatute.

As we understand it, your interest primarily liex in being able to continue to
nutke an academic contribution through teaching the single course. rather than
in earning supplementary compensation for employment in addition to your Gov-
ernment post, In these circumstances, we do not think it appropriate at this time
to reconsider the position taken by Attorney General Stone in his opinion. How-
ever. we see no reason to extend the effect of the opinion to teaching <itnations
in which both elements to which he referred are not present. Accordingly, we do
not believe the opinion would apply to your situation if you teach the single
course on in unpaid basis,

Euaclosed for your information is a xerox copy of the opinion as printed in the
1926 Senate hearings. We return herewith the book Public Ownership of Govern-
ment, which you Kkindly let us borrow in connection with the background of the
utipublished Attorney General's opinion.

Sincerely yours,
FRANK M. WOZENCRAFT,

Assgistant Attorney General,
Office of Legal Counsel.

Jury 24, 1924,

My DearR MR. PRESIDENT: Receipt is acknowledged of the letter addressed
to you. under date of the 8&th instant, by Rudelph J. Silverman. attorney in
fact for the Great Northern Chair Co.. Room 723, Southern Building, Wash-
ington. D.C.. alleging that Commissioner William K. Culbertson of the United
States Tariff Commission has engaged actively in other employment in viola-
tion of section 700 of the act of September 8, 1910, entitled “An act to increase
the revenue and for other appropriate purposes” and should he removed from
office, which letter you have referred to me for my opinion upon the subject.

It is stated by Mr. Silverman that Commissioner Culbertson is at the present
time enga.ed “as a teacher in the school of foreign service of the Georgetown
University,” and lectures twice a week during the scholastic year of eight months
upon the subject of commercial policies and treaties, and is also an administrative
officer and a member of the executive faculty of the school and receives a salary
of £N0G a year for his services as such lecturer; and that in addition. the com-
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missioner is employed by the Institute of Politics, which meets annually, “as
a teacher and lecturer on various economic subjects,” and “now under contract
to so act during the month of August of the current year, his subject being
‘I'ublic and Private Finance in the Policies of the Nation,’” and receives in that
connection an annual compensation of $500.

It ir charged that these activities of Commissioner Culbertson “are in violation
of both the spirit and letter of the law,” and to the material prejudice of the
interests of the Great Northern Chair Co. which is said to be engaged in the
manufacture of bentwood furniture and to have made application to the Tariff
Commission in connection with an effort to have its products reclassified and
the duty thereon increased under the provisions of Schedule 4 of paragraph 410
of the tariff act of 1922,

It is also charged that Commissioner Culbertson ix guilty of “malfeasance” iw
office within the meuning of the law by reason of his employment by Georgetown
University and the Institute of Politics as aforesaid.

The Tariff Commission was created under the authority of section 700,
chapter 63, of the act of September 8, 1916 (39 Stat. 795), entitled “An act to
increase the revenues, and for other purposes,” which declares, among other
things:

“No member shall engage actively in any other business, function. or em-
ployment. Any member may be removed by the President for ineficiency, neglect
of duty, or malfeasance in oftice.”

It will be observed that the language quoted, by its terms, makes two sep-
arate and distinct provisions, First, it prohibits members of the commission
from engaging “actively in any other business, function, or employment.” and
second, it, in terms, authorizes the removal of a mewmber of the conmission
from his office by the President for “ineficiency, neglect of duty, or malfeasance
in office.”

The letter of Mr. Silverman and your request for an opinion in respect to the
questions raised therein thus presents two questions for consideration. First,
whether the activities of Commissioner Culbertson complained of, te which
reference has already been made, constitute a violation of the prohibition azainst
engaging “actively in any other business, function. or employment” and <eeond,
if the answer to the first question be in the afirmative, whether a state of facts
is presented authorizing the Prexident to exercise hix power to remove the com-
missioner from office on either the grounds of his ineligibility to office or on
the grounds of his violation of the express prohibition of the statute.

With reference to the first question, there can, in my opinion. be no reason-
able doubt but what the commissioner, by the activities in which he is stated
to have been engaged, has violated the literal meaning of the statutory pro-
hibition. To deny that a member of the Tariff Commission who is engaged in
delivering lectures in a university twice a8 week during an academic year of
eight months, at a fixed annual salary. is engaged in an employment and that he
I actively so engaged. is to deny the plain and unambiguous meaning of the
terms employed. One who renders zervice at regular intervals for a definite
term and for compensation, ix actively engaged in an employment, and such
employment is expressiy prohibited to members of the Tariff Commission by
the terms of the statute.

I aw, of cour<e, aware that in the interpretation of a statute courts may,
and sometimes do, disregard the precise and literal meaning of the language
usedd in the statute when it is apparent that the adoption of such literal mean-
ing would defeat the obvious intent and purpose of the ~statute. Such was
the case of Holy Trinity Church r. United States (143 U.S. 4537). in which
the Supreme Court held that a contract between the church corporation and an
alien minister of the gospel by which the latter agreed to come to the United
NStates and aceept employment as the pastor of the former. did not transgress
the provisions of the statute prohibiting contracts with aliens outside the
country “to perforin labor or service of any kind in the United States.” The
court, however, rested its opinion squarely on the ground that the literal mean-
ing of the language quoted was not consistent with the legislative purpose and
intent as disclosed by the title of the act and by all the ficts and circum-
stances surrounding its enactment, of which the court took judicinl cognizance,
the purpose of the statute being, as the court declared. *simply to stay the
influx of thix cheap. unskilled labor.”

Moreover, the court pointed out that the result reached by the literal inter-
pretation of the language in the statute led to a result which was o mani-
festly absurd and unreaxonable ax to require the court to adopt an interpreta-
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tion which would give to the statute a reasonable application. There are muany
other ximilar casex, all however referable to the principle that the literal
meaning of the language in a2 statute may be disregarded when the application
of such literal meaning would result only in thwarting the obvious purpose
and intent of the statute or lead to a result obviously absurd or unreasonable,

In the present casze it can not be snid, either ax a result of an inspection
of the statute or an examination of the cirenmstances attending itx enaet-
ment, that there are any suech grounds for assuming that theve was a legisla-
tive intent different or varied from the plain meauing of the lnnguage of the
statute, Indeed, reference to the debates upon the bill ereating the Tariff
Commission, in both the Senate and the House, show that the literal meining
of the language wax urged without dissent as grounds for the passage of the
bill. In the Senate Mr. Simmons, referring to this provision of the bill said :

“This work will be of such importance and of such volume that it is neces.
sary that the men who are appointed on its board shall exchew absolutely
while they are serving upon it all other occupations and give their whole time,
attention, and abilities to the working out of the matters which are referred
to them in this bill.”

¢ ¢ & But I wanted more especially, Mr. President, to make it clear
that the Democratic Party not only wanted a permanent institution but that
it wanted men who were able to eficiently perform the duties of the position;
and to that end they have provided that the men who are appointed on that -
bourd s<hall, for the time being, and ax long as they remain members of it,
give up all other avocations in life and contine themselvex solely and exclu-
sively to the performance of the duties and functions of their office,” (53 Cong,
Ree. p. 13803.)

And in the House, Mr. Rainey, speaking of this provision of the statute, said:

*The bill excludes those who are actively engaged in some other business or
employment aud that provision has been approved by the great commercial orga.

nizations of the country.”

And again:
*“The man who serves on thizs commission and who is paid the salary pro-

vided for in this bill ought to give his entire time to the discharge of the duties
of his office.” (53 Con. Rec. 10589.)

I do not refer to these expressions in the debates in Congress for the purpose
of ascertaining the meaning and purposes of the legislative body or for the
purpose of resolving doubts as to the true meaning of an ambiguous provision
of the statute (see Duplex Co. v Deering. 254 U. 8. 446, 474), but for the pur-
pose of showing that the literal meaning of the unambiguous language used
iz not unreasonable or inconsistent with ‘the general intent and purposes of the
statute,

Had it been the purpose of Congress to prohibit only such other employment
as would interfere with or be inconsistent with the performance of the duties
of the commission, it would have been easy to say so in the appropriate lan-
guage. but it is more reasonable to suppose, especially in view of the language
adopted that Congress. in pursuance of the sound publie policy. intended to re-
move the question of interference with public duty or other employment from
the field of controversy and debate and to withdraw members of the commis-
sion from the exposure to the temptations and embarrassments which might
result from the allegiance to divergent interests in occupations or employments
ather than those of the commission by prohibiting members of the commission
from every other active employment.

That lwing a possible and not unreasonable interpretation of the intent and
purpose of Congress in enacting this legislation, there exists. in my opinion,
ne reasonable basis for setting aside and disregarding the plain meaning of
the language of the statute,

This has long been the commonly accepted interpretation of the statute (Ju-
dicial Code. sec. 238) prohibiting United States judges from practicing law.
This statute has not been deemed to permit snch practice as did not interfere
with judicial duties. but it deemed to prohibit all practice by judicial officers
regardless of its extent or itz immediate effect on the performance of judiecial
duties.

I am therefore constrained to advise you that in my opinion the activities
complained of violate the prohibition of the statute against a member of the
commission engaging actively in any other business, function, or employment.

The remaining question is whether, by reason of such employment, a member
of the Tariff Commission may be removed because ineligible or because of
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neglect of duty or malfeasance in office. It will be observed that the statute
itself enumerates only certain specified grounds for removal for cause, namely,
“ineficiency, neglect of duty, or malfeasance in office.” This language must
be taken to indicate what, in the opinion of the legislative branch of the Gov-
ernment, would constitute grounds on which the President might and perhape
should remove a mewber of the commission from office; this language can not
be said to limit the constitutional power of the President to remove an ap-
pointed ofticer, in the executive branch of the Government as is a member of the
Tariff Commission, either for such cause as to the President may seem sufficient,
or without cause. (Parsons v. United States, 167 U. 8. 324). I am therefore of
the opinfon that full power and authority resides in the President to remove
a member of the Tariff Commission from his office regardless of the grounds of
removal specitied in the statute, and that cause exists for the exercise of such
werl

lmlt is therefore not now necessary to decide whether the conduct of a member
of the commission complained of is so serious aus to be deemed a malfeasance in
office within the meaniag of the language of the act p{nviding that any member
of the commission may be removed for “malfeasance in office.”

Malfeasance in office by n public ofticial ix such misconduct ax affects the per-
formance of his officinl duties or constitutex a breach of duty imposed upon him
by rules of law applicable to him ax an officer. It can not of course be urged that
the acceptance of active employment as a University lecturer necessarily affected
the performance of the commissioner’s official dutles, and it does not appear
whether in faet those duties have been so interfered with, But, as already pointed
out, the acceptance of such employment did constitute a breach of duty imposed
upon the commissioner ax an officer by the express provisions of the statute crent-
fug the office and detining itz duties, namely, the duty not to enguge actively in
any other employment.

There is nuthority for the proposition that corrupt or malicious motive is not
an essential ingredient to malfeasance in office, and that it is sufficient to con-
stitute such malfeasance if the officer knowingly does an act which is a breach
of official duty imposed by the express provisions of statute, (See Minkler v, The
NState, 14 Nebr., 181, and Meacham on Officers, paragraph 437.) In any event
the exercise of Executive power of removal for the breach of duty here under
consideration can not in my opinion be considered either arbitrary or unrea-

sohable,
Respecttully submitted.
HARLAN F. STONE, Attorney General.

The C'aeyan. Do they say they approve of that ?

Mr. Metzcer. Yes, they did.
The Ciramryaxy. Here is some testimony of a former Commissioner

on the same subject in 1928, Mr. Culbertson, speaking of his interview

with the President :

The occasion of the iuterview was the opinion submitted yesterday by the At-
torney General rendered as a result of the charges filed against e to the effect
that T was violating that provision of the organie law establishing the Tariff
Commission which reads that no member shall engage actively in any other busi-
uesx, fanetion or employment. The charges were that 1 delivered one lecture a
week in the evening in Georgetown University, that I participated during my
vacation period in the Institute of DPolitiex and, therefore, I wax engaging in an-
other employment,

The President safd that the Attorney General felt that my lecturing in George-
town University was a technical violation of the law. In view of thix fact, the
President asked me if I would discontinue by lecturing there and I told him that
I would do so.

T called his atrention to my journal entry of September 23, 1919, indicating that
I had taken up full the question of the propriety of these lectures while T was a
member of the Tariff Commission. I called his attention to President Harding's
approval of my delivering these lectures and I tol@ him that generally the matter
had been a question of public information and had been generally approved.

The President said there is no moral question connected with the matter, that
the opinion of the Attorney General was merely a personal opinion rendered to
him and I need have no further concern over the matter. He said he wanted me
to continue as 8 member of the Tariff Commission, but since the matter had been

raised, he felt I should comply with the law.
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I then told him that I thought the situation had been handled in a rather rough
and ready way in the Attorney General's office. That I had been shown the
charges before they were referred to the Attorney General and has acquiesced in

the reference.

It goes on along that line. . ) .

Now, it seems to me, that is sort of n hiatus in the law. 1t is not clear
just exactly whether that is a violation of the law or not. So far as I
can determine, it never has been completely cleared up one way or the

other.
Senator ANpErsoN. Members of the Senate go out and address

classes and——

The C'nairyan. There is no law that says a Senator cannot engage
in some other business. A lot of them do, including me. But it does say
that about a Tartlf Commissioner.

Mr. Merzcen. If you would like, Senator, I could read from the letter
from the Justice Department the pertinent. portion,

The Caikyan. Would you, please !

Mr. Merzaer. "They were referring to—1 was aware of this difficuliy
concerning Commissioner Culbertson. I had run across it in some
readings, rather fortunately, and 1 found out that there was an opinion
by Attorney General Stone on the matter.,

The Justice Department, after quoting from Attorney General's
opinion back in 1924—the Justice Department after referring to
Attorney General Stone's opinion back in 1924, stated as follows:

Attorney General Stone’s opinion appears to characterize teaching activity
which i both compensated and performed on a regular basis as inconsistent with
the prohibition set forth in the last sentence of 19 U.R.(C. 1330(c¢). The opinion

seems to require, however, that both the elements of regularity of service and
compensation be present before a question arises as to the possible application

of the statute.
Az we understand it, your interest—
That is, mine—

primarily lies in being able to continue to make an academie contribution
through teaching the single course, rather than in earning supplementary com-
pensation for employment in addition te your Government post. In these cir-
cumstances we do not think it appropriate at this time to reconsider the position
taken by Attorney General Stone in hix opinion. However, we see no reason to
extend the effecr of the opinion to teaching situations in which both elements to
which he referred are not present. Accordingly. we do not believe the opinion
would apply to your situation if you teach the single course on an unpuaid basis,

And this is what I intend to do, sir.

The CrarMay, If you were advised in the judgment of the com-
mittee that that were a violation of the law, would you be interested
in being Tariff Commissioner and not delivering these lectures to
which vou have referred?

Mr. Merzeer. Well, if I were advised as you indicate, I would drop
the course. In fact. 1 had so indicated in my letter to the Attorney
General. In my letter to the Attorney General, I asked the question,
I said, *The law school has informed me that they would very much
like me to continue to teach the course. * * * I have told them I should
like to do so if it is permissible—if it is not inconsistent with any legal

uirements.”

then asked the question, “I should greatly appreciate your opinion
as to whether it would be lawful (#) to teach my course * * * while be-
ing paid”—on the same basis I was when I was in the Government be-
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fore—*or (b) to do 8o on an unpaid basis, or whether it would be
unlawful on any basis.” Bocause if it would be unlawful on any
basis I would not teach the course.

The Cuamman. If 1 mi;ﬂxt just cite you & parallel with which we
are familiar here in Washington, Judge Skelly Wright went up
to New York and made to the effect that we had -an in-
teresting integration problem here in the District of Columbia,
whether or not you could be permitted to bus children across the
District lines into Virginia and Maryland and vice versa, and after
he discussed the probiem, he then proceeded to sit on the case here.
The point was made he ought to excuse himself. He already discussed
his subject, expressed his views on the issue, and had no business
deciding it. And it does make a good argument that justices on the
court should not Le writing law review articles telling especially
about something that has not hapﬁened yet. It does raise an interest-
inig point, whether in delivering these lectures, you might find your-
self In a position of explaining how cases would be decided or were
likely to be decided on points that might come befors the Tariff
Commission. If you have taken a position on them in lectures you
have delivered, 1t might pose a problem.

Now, what is your reaction to that?

Mr. Merzger. 1 do not think it is a real problem, Senator. I taught
this course for 6 years while I was in the State Department working
on matters of this kind and negotiations and I do not believe there
was ever any indication that I had failed to exercise due discretion.
I feel confident that I can exercise discretion in teaching a law course
where the principal purpose is not to predict what particular things
we can do but to teach what the law is.

The CriairMAN. Are there other questions{

Senator Mercary. I think, Mr. Chairman, I just wish to make a
couple of comments to Mr. Metzger. I am impressed by the confidence
in him that my friend from Kentucky has. I want to say I was one of
the Members of the House that gave him that one vote majority.

Senator Morrox. I thank you.

Senator Mercanr. I am somewhat surprised, however, at the re-
sponses that Mr. Metzger has given both to Senator Hartke and the
chairman of the committee. I would hope in view of the confidence in
your judicial attitude, Mr. Metzger, that when you are handling cases
on the Tariff Commission, which is a quasi-judicial body, that you
would certainly go into them a little more deeply than you said you
went into your speech before the Federal Bar Association, when you
talked about a subject and said you had not read the bill, you did
not—yon did not know the subject matter, and all you knew about it
was some hearsay statement that you have identified from some man
about.lthe fine accomplishments of somebody else that you know very
vaguely. '

As 1 say, I hope when you come up to the real responsibilities of the
quasi-judicial position you are about to assume you will not take into
consideration such testimony or such evidence as you used as the basis
of maybe an offhand speech to the Federal Bar Association.

The second thing that I was rather concerned about was your re-
sponse to the chairman when he asked you about the application of the
law and you said you think that the Commission would follow the law.

83--R40—67 ——0
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It would seem to me that you would make a categorical statement that
as & member of the Comnussion, you would follow the law. You would
not think about it at all. I should think that there would be a vehement
response to the chairman of the committee, when he was trying to
interrogate you on what your attitude would be, that whatever your
own philosophy is, you would follow the law that is laid down by the

Congress, )
r. Merzaer, I thought I had done that, sir. I am sorry I did not

make it more emphatic. But. I thought I had.

The CuairyMaN. Senator Carlson ?
Senator CarusoN. Mr. Metzger, you have been nominated to a place

on the Tariff Commission at a time when there is great interest in the
Nation and great interest and concern in Congress about some of our
international trade problems. It seems to me that at the present time,
and I have been in Congress some years, that there is more concern
about some of the trude agrecments and some of the trades that we are
making as far as they affect our industry than any time in the past.
I notice that in this committee at the present time we have bills affect-
ing textiles, steel, dairy products, carpets, wool, electronics, chemicals,
oiﬁ just as & few of them that have been thrown in by Members of
the Clongress who are concerned about the industries that were affected
in their communities.

I mention this because yesterday Senator Smith, of Maine, intro-
duced a bill listed as S. 2476. I do not presume you have had a chance
to even read her statements yesterday or do you know anything about

thebill? Are you familiar with it?

Mr. METzgER. No, sir; I am not.

Senator Carrson. This bill has about 30 cosponsors, both majority
and minority sides of the aisle, so here again, we have another factor.
This bill goes to a problem, I think concerns all of us on this commit-
tee and that is the application of the escape clause and I would say the
results that many of us feel we have obtained when these provisions
have been called to the attention of the President and the Commission.
I am sure you are familiar with the escape clause features of this act.

Mr. MerzcEr. Yes,sir.
Senator CarcsoN. Mrs. Smith in this bill, requires first, that—

The Tariff Commmission define serious injury or threat thereof, to the domestic
industry seeking escape clause relief or a firm seeking adjustment assistance
when the Commission determines that the ratio of imports to domestic produc-
tion exceeded ten per centum during the calendar year immediately preceding

initiation of the Tariff Commission investigation.

Do you have an&comments on that?

Mr. Merzaer. Well, as a member of the Tariff Commission, once I
assume those duties, 1 would, of course, apply whatever law angress
enacts in respect of the escape clause, the present law under exist mg
circumstances. If the law were cha as Senator Smith pr:goeed{ o
ourse, I would apply that law. With respect to the wisdom, the policy
question as to whether or not that or some other amendments to the
escape clause should be made, I really would like to hear the arguments
and the like before expressing an opinion on that question, although
I think as a Tariff Commissioner, we are not in the policy business as it
were, and probably would not be involved in that kind of a policy
question. But before expressing a judgment on any aspect of changes
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in the escape clause, I would want to give serious study to it and see
the arguments, pro and con. .. .

Senator CarLsoN. I appreciate your position on that. I think you
made a sound statement on it. Here is a matter that is going to come
before this committee. I have no doubt there will be hearings held in
this committee on this bill because of, probably, 30 cosponsors and the
interest in it and when you come to the escape clause provisions, you
hear a great deal of complaints, ) .

The second point in this bill is it would require the Tariff Commis-
sion to find unemployment or underemployment or a threat thereof
with respect to workers seeking adjustment assistance when the Tariff
Commission determines that increased imports have contributed or are
contributing in any substantial degree to a decline amounting to 5 ger-
cent or more in man-hours or what is paid to direct labor employed by
such firm or subdivision.

I will not ask you to comment upon it because it will be a matter of
hearing. It will be & concern for us. But it is, I want to remind you, of
real concern to at least one member of this committee and I think the
Senate as a whole, when it comes to dealing with problems that we pre-
sent and request the President to invoke the escape clause and I think
you know, based on the past, that very seldom was escape clause action
approved. They turn them down normally.

do hope you look at that with some serious concern.

And then, I had just one other matter and I shall be very brief.
On March 10, 1967, this committee held a hearing, “Trade Policies
and the Kennedy Round.” Ambassador William Roth was a witness
and the distinguished Senator from Illinois, Mr. Dirksen, asked some

uestions whicil are a part of this hearing. I mention that because the
nator is unable to be here this morning and he asked me to submit
for the record a statement.

(The statement referred to follows:)

StaTEMENT OF SENATOR Evererr McKixLEY DIRKSEN

Mr. Chairman, I have no particular questions at this time, but I do
want to reserve the right to submit some questions so that we can have
the answers before the nomination is considered in executive session.
I do have some observations about the Commission on which this
nominee expects to serve.

As the members know, the U.S. Tariff Commission was created for
a specific purpose. During the debate on the legislation that estab-
lished the Commission one of the members referred to the diﬂictilty
they had in the previous session in drafting tariff schedules. He indi-
cated that the Clt))mmission was to be staffed with skilled technicians
and statisticians who would help the Congress in this work. Senator
Smith of Georgia stated the case 1n this fashion :

What is their work? Not to legislate. Not to pass finally upon the great prob-
lems of tariff taxation, but, as statisticians to make investigations for us.

The reason for establishing the Commission was given in another
fashion by Senator Owen who said: :

Mr. President, This Tariff Commission which is being created is not a board
whose members have any discretionary power of deciding anything of con-
sequence. All that they do is make reports as to facts without being permitted
to mmake recommendations.
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We have come a long way since then when that debate took place in
the closing days of the first session of the 64th (CCongress. The law has
been amended many times in fact. But I think the principle, as stated
by Senator U'nderwood remains the same. He referred to this statement
of Professor Taussig:

The first thing that needs to be borne in mind ix that no Tariff Commission can
settle policies. No administrative body of any kind can decide for the country
whether it is to adopt protective or free trade. to apply more of protection or
lesx, to enact “a tariff for revenue with incidental protection” or a system of purely
tiscal duties. Such questions of principle must be settled by Congress—that is by
voters—

And remarked that—

Professor Tauxsig is eminently right in reaching this conclusion. In fact. he is 8o
right that the Committee on Finance in preparing thix bill has recognized that
fact and do not authorize the Commission that it propuses to do any work except
a finding of facts,

Even though we have amended the statute from time to time, I still
believe that it is not the function of the Tariff Commission to formulate
trade policy. This Commission is rather unique as agencies go, in that
it was created as an arm of the Congress to develop facts for the Con-
gress. and it should continue to do so.

It seems to me though that in recent years there has been some indica-
tion of a departure from this principle by the Commission. There has
been some indication that the éommxssion was attempting to formulate
trade policy. That simply is not their function. At otll:er times the Com-
mission has acted as if it were an agency of the executive branch which
again is not the case.

I hope, Mr. Chairman, that when we begin the hearings on the ad-
ministration and operation of our trade laws that you ﬁ;ve just an-
nounced that we will have an opportunity to explore this area. Perhaps
we can bring into better focus the duty of our Tariff Commission.

Senator Carrsox. That is the end of the statement. T just want to say
personally that T agree fully with those last comments. As we have
observed, and T have personally these many years, what seems to be
a trend in the Tariff Commission not only to make policy but to oper-
ate as though they were a part of the executive branch of the Govern-
ment, and I hope vou will Y(eep that comment in mind when you serve
on this Commission. We in the Senate are going into that in some de-
tail. Thank you very much.

The CaAmMAN. Senator Bennett also has a statement he wished to
be included in the record. Without objection we will print it at this
point.

(The statement referred to follows:)

STATEMENT OF SENATOR WaLLAcE F. BENNETT

Like other members of the committee, I want to congratulate Mr.
Metzger on his nomination to the Tariff Commission. The Tariff Com-
mission serves a very useful pur in advising Congress of the facts
with respect to import and trade matters. Indeed, the original pur-
pose for creating it more than 50 years ago was to provide Con-
gress with an inégartial group of experts who would produce the
facts needed by Congress to enable it to properly consider the many
diffienlt questions trade policy entails.
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the Tariff Commission will con-

So long as it remains impartial Ta ]
tinue to serve its useful function. but, if it should deviate from the

role of a factfinder and enter into the realm of policymaking, then
it will become difticult for us to rely on the Commission for the facts
we need in our work. I am hopeful the nominee will keep these
thoughts in mind as he assumes the chairmanship of the Tariff Com-
mission and begins to exert an influence on its destiny.

He is well qualified to do a topflight job, and I wish him well in his
new position.

The CHAmRMAN. Mr. Metzger, if Senator Hartke wants to ask you
any great number of questions I am going to go about something else.
But in any event, Senator Hartke.

Senator CarLson. Mr. Chairman, before the Senator begins, I want
him to understand fully I am going over to the floor and I do not want
him to believe I am leaving him because he ix asking questions. I be-
lieve any member of this commitiee should have the opportunity to ask
anv questions he wants, !

The C'ratryraxn. Iagree.

Senator Harrke. 1 certainly appreciate your courtesy. T would like
to call attention of the Senator from Kansas hefore he leaves, that T
am a cosponsor with Mrs. Smith on the bill. I am very interested in its
success,

We are back to the code and the act, and as 1 said, you said you had
read the code. If the code amends the act in any respect, vou agree the
cade could only become effective if it is approved by Congress. Is that
your opinion?

Mr. METZGER. As domestic law ; ves, sir.

Senator Harrke. Well, how else could it ? Do you mean it could be
effective as international law without being effective as domestic law?

Mr. Metrzcrr. The United States can enter into an international
agreement as it has with the code and when it becomes effective by its
terms, I would assume that is an obligation of the United States inter-
nationally. This would be my understanding even though it might not
be effective as domestic law.

Senator Harrke. I know that those people back there just cannot
hear you.

Mr. MerzGer. I am sorry. ) )
Senator Harrke. This is a unique thing. In other words, you are

sayving that if we enter into an international agreement which is in
conflict with a law of Congress, that it could be etfective as inter-
national Jaw and binding on the United States, internationally, and
still not be binding on anybody inside the United States domestically.
That is what you are saying?

Mr. Merzcer. Yes. Let me explain if T may, Senator, if I under-
stand your question. The United States conld make an international
agreement and could become hound by this international agreement.
It might not he able to carry it out domestically because the interna-
tional agreement was not. intended to he self-executing. and, therefore,
did not by its terms, become effective as domestic law withont an addi-
tional congressional act, and consequently, the United States might not
he able to carry out an agrecment internally, but still be bound by it
internationally. This is possible.

Senator Hartre. What you are saying——
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Mr. Merzoes. There are many examples of this.

Senator Harrxs. Al right. Let us come on back here, Let us not
too far afield, but basicully, us a matter of law, is not it true that the
executive authority of the President to enter into international agree-
ment is severely and strictly limited in that it cannot override existi
law? Is not that an established principle of law in the United States

Mr. Metzaer. It cannot override existing law as internal law in the
Urited States unless it is a self-executing international agreement or
treaty. My understanding is that the present international dumping
agreement is not intenduf to operute a8 a self-executing agreement.

Senator Hagrke. Let us come on back to this.

Mr. Merzeer. Could I—

. Senator HarTkE. Are you familiar—you are a lawyer.

Mr. Merz0ER. Yes, sir, Could I continue for A moment?

Senator HARTKE. Yes. Let us éust wait. Let us just go over this point,
You are faniliar with United States v. Belmont, decision of 1936, 301
U.S. 324 Uniied States v, Pink, 315 U.S, 203, 1942; United States v,
Guy W. Capps, Incorporated. 204 F. 24, 655, fourth circuit, 953, and -
aflirmed on other grounds, 348 U.S, 206 in 1954. In all these cases it
is well established as a principle of law that the executive authority
of the President does not perniit the President to enter into an execu-
tive agreement which overrides or amends an existing statute of
Congress,

Now, do you disagree with that? Is that what you are tellinﬁ usf

Mr. Merzoex. Senator, I am acquainted with those cases and I think
that the statement I made was that an executive agreement entered
into on the President’s sole authority cannot overturn an existing act of
Congress, This is the dominant opinion, cannot overturn an existing
act of Con

Senator Harrke. Cannot amend or override.

Mr. Merzair. As domestio law of the United States. As domestio
law of the United States. It i:‘f)omble, on the other hand, for there
to be a situation that can develop whereby the domestic law of the
United States—I am not saying it does in this case, I do not know my-
self, I have not studied the tl}xestion—but it is possible for there to exist
a legal situation where the United States is bound by an international
agreement and is unable to it out because domestio law is con-
trary to it. That leads to the situation where the United States is
thrown into an inability to carry out its international commitment. If
you want to call it a violation, call it that. There are ma.:g examples
of this that exist, but I fully agree with the import of what I thought
you were saying, that an international agreement which doee not pur-
port to domestic law does not override existing domestic law
as the internal law of the country. - .

Senator Harrxe. Welknsre you familiar—what I am coming back
to is this code and the Antidumping Act. Now, you made s speech
upon this matter before the Federal Bar Association. You are an au-
thority, according to your biographical information, submitted by the
White House on your behalf. You say that you served as American
editor of the Journal of World Trade Law published in the United

ingdom, and suthored such books as “Intarnaticnal Law,” “Trade
and Finance,” “Trade Agreements and the Kennedy Round” and
“Documents and Readings of the Law of International Trade.”
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Now, this is one of the most important parts of the Kennedy round;
is not that true?

Mr. Merzoer: I think it is an important part ; yes, sir. )

Senator Hartke. Aud you say you have read it. Are you telling me
you do not want to answer questions now upon this matter as to the
etfect of the code in relution to the act or do you feel that you are not
in & position to answer them, because I have a long series of ques-
tions which I am going to ask, aid I do think they should be answered
and, I think before we proceed to confirm anybody to the Traflic Com-
mission, at this time we should proceed to have an understanding as
to where we are going in regard to international agreements on dump-

omestic act. These problems axe

types. First, the very’questions may comg-vp_in cuses before
Commission, and/Ahere would be & setious tion as to
or not if the veryf issue in litigation} in these cases

- as the conslg
of a given provision of tlhe€ode with the WX&, whether
my testimony/one way ¢r the othgr on t tter, if-{ had such an
disqualify me fre pic . Tl .

fould, sure, that if ypu

are going to another matfe
but I sure cay S a6 ;
g}’ing s truthful answer here would 4 any i te wi

ing judicioud in a matter beforé the Tariff Comm;j

Mr. Merzeer.\The point K&m making\in thi is if tYe par- -

ticular issue was be uﬁlitigat edimanantiqumping case—
N0 question, this 18 €xactly what you gz going to

be involved in. You are going to be involved in this isgué, N i
going to take a nonissue befqre the Tariff Commissioy
._ Mr. MrrzaEr, My point is dn-thjs, and I dg net"want t r it, if
I express an opinion on a particular interpretation here quee-
tion is litig-ted later in a case, where the case turns on thyt;"I might
well be subjected to a charge of having preju the matter, of not
going into that case with an open mind. There Lave been many cases
In recent Xears, I should add, in which precisely this problem has
arisen, and in which great difficulties have been caused, time and &x-
pense, and the like, and disqualifications have been engaged in. Now,
thatisone problem I have. =~ . ,

Senator e Disqualifications on the basis of prior statements!

Mr. Mrrzoxr. Yes. Of not having au open mind.

Senator Hartxe. All right. .

A e e By think if you expressod yourself in regard

nator Hartxe. Do you if you exp yo in

to whether or not the Congress of d{: United States should have its
laws overridden by international agreement, by executive authority,
without approval of the Congress, In other words, do you think that
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that would be prejudicinl in deciding these cases in the Tariff
Commission ¢

Mvr, Merzaen, No. That sort of a question is an overall question and
does not relate to whether a particular provision does—

Senntor Harrke, This is the question I am asking you right now,

Mr. Merzeer. May T just add a few other things to the problems I
have in answering a series of detailed questions, Senator? Another
point is this: T would want the benefit of discussions with fellow Com-
missioners and with the staff of the Commission in terms of these

problems, ) ) )
Senator Harrxe. [ am not interested in getting—

Mr. Merzeer. I have not studied these questions in detail.

NSenator Harrke, Mr. Metzger, I find it very diflicult for me to be
convinced that you have not studied these matters when you are here
giving all of this information. You have been involved in these ques-
tions since you nre a member of the Board of Educators of the Ameri-
can Journal of International Law, of the Executive Council of the .

American Society of International Law?

Mr. Merzaer, But T have iust =een the code revently.

Senator HakTKE. And made a speech uﬂmu that matter in which you

talked about a man who deliberately couched the language of the code
s0 as to avoid giving the impression that the Antidumping Act was
being amended substantively. You gave a speech here in which you
said that Mr. Hendrick had explained to foreign governments that if
the amendments were made, the code would have to be presented to
Congress and in that event, Congress would strengthen rather than
weaken, the Antidumping Act. Here you have expressed yourself on
these matters publicly in front of other forums but you hesitate to
give me any answer. What is your reason?

Mr. METzGER. Senator, I have already explained that T had not seen
the code until very, very recently, that I had not seen the code at that
time, I think I have explained that. I have read the code but I have not
studied it in detail. And I have these very real problems if you are
ﬁoing to get. into particularized questions of interpretation, of (a) not

aving studied it sufliciently, and (b? being in the position of pre-
judgment. In general terms that is all I can say. I will do the best I
can to answer your questions.

Senator Harrke, Mr. Chairman, may I suggest that maybe these
hearings ought to be continued until such time as the nominee hus
an opportunity to study this code because this is at the very heart of
these 1ssues which are ‘lming to be decided by the Tariff Commission.
Here is a question of whether or not we have an act which is effective,
anymore, in the United States. If this nominee is of the opinion that
we have repealed the Antidumping Act of Congress by executive
authority without approval of the Congress, there may not be any-
thi)nxg left for the Tariff Commission to do,

. MET2zGER. I am not of that opinion, Senator, if I may say so. I
believe that only the Congress can repeal an act of Con

Senator HARTKE. Is it your opinion, then, that the code will have to
be approved by the Congress?

M‘r)'. Merzoer I do not know whether the code is inconsistent or con-
sistent with the statute. I know that as a member of the Tariff Com-
mission, if I am confirmed for that job, I will interpret and apply the
law of the United States on antidumping. Now, these facts——
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Senator Harrxe. Mr. Chairman, I respectfully—

Mr. Merzoen. These facts I know. . .
I can see that in particular cuses issues will arise as to whether

or not there is inconsistency in particulur cases between the act and
the code. I do not know the answer to these questions. I would Jike
to di~cuss these in great detail und study them and it may well be
that they can only be answered in particular factual context.

Senator Hawrke, Mr. Chaivian, 1 respectfully suggest——

Mr. Merzer. But, I certainly would apply the law as it had been
passed by the Congress.

NSenator Hawrke., Mr. Chairnan, I respectfully request that these
hearings be continued, then, nntil such time as the nominee has a
chance to examine the code and study it so these questions can be
answered. I think they ave very important,

The Cuamraran, Well— ‘
Senutor Harrxe. If he fecls he is not prepaved to answer them, and

this is the very heart of the matter on which he is guing to have to
decide, T will be willing to come back here any time as soon as he
is prepared to answer the questions. I will come back tomorrow or
next week, on Sunday if necessary.

The Cuaryan. My impression about the matter is that the wit-
ness is seeking to give the best answer he can to the question, While I do
not understand what the Senator is seeking to get at, although I amn
sure he does, my impression is the witness is trying to say that this
cide has not been enacted into law, that it has been drafted but not
pa-sed by the Congress? Is that correct?

Mr. METzaEr. That is my understanding, sir,

The Cuamatan. It is further my understanding, based on what I
heard here, that you are being asked the question, if there is a conflict
between the code and the law: “Does the law ;)rovuil over the code—
the code never having been enacted by Congress ¢

Mr. MerzoEr. That is one question, I think.
The Cuamdean. Well now, if I understand your unswer, you say

that if there is any conflict, since the code does not have a statute to

su qmrt it, then the code is not the law, Is that correct {

Ca r. MeTzgER. That is correct. I would apply the law as passed by the
ongress,

The Cuamruan. So that if you have a law here and then you have
& code which seeksto a Ely the law, but the code had no law to support
it, then the code woul a nullity at that point. But if it is in pur-
suance of & law that supports it, then that sector of the code might
be effective; is that correct? Is that how you have answered the ques-
tion? That is the impression I gained.

Mr. Metzoes. I would interpret and apply the law as passed by the
Con and if this was consistent with the code, obviously, there
would be no problem for the United States in being able to tell a forei
country that it was living up to its international agreement. If the
statute as applied by the Treasury and the Tariff Commission resulted
in a situation which was inconsistent with the international
ment, then that would put the United States in the position of not
being able to c out 1its agreement. But the Tariff Commission’s
job as I understand it, is to apply the law as passed by the Congress.
;}:)d this is what I was attempting to say a moment ago in respect to

is,
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On the question s to whether or not the code is or is not consistent
with the act of Congress, on that I was saying that I had great prob-
lemws in deciding that question in the ubstract und in advance of a cuse
for severa] rensons, the first of which is the question of running the risk
of prejudgment when that very c{luestwn came up in litigution, the
second of which is not having the benefit of discussion with the Tariff
Commission and its staff, which has dealt with these matters and is
seized of these questions right now. That is the upshot of it, Senator,
as I see it. Within these limits I will do my best to answer any questions
Senator Hurtke has. .

The CiaryAN. If I understood what you are saying, you are saving
an act of Congress prevails over some agreement thut does not have
the status of a treaty, thut an executive agreement cannot prevail over
an act of Congress. If T understand it, that is what you said and that
is the lnw, is that correct?

Mr. MeTzeer. Right. It cannot prevail over the act of Congress as
the domestic law of the United States, and the job of the Tariff Coi-
mission, as I understand it, is to apply the law of the United States,
the domestic law of the United States. .\nd I would intend to doso if
were confirmed in the job.

The Ciramrymayn. Well, now, if I understand it further, you are saying
that if you have an executive agreement on the one hand and an act
of Congress on the other, the act of Congress prevails if there is 8
oonﬂict%et ween the two, That is clear, isit not?

Mr. MerzoEr, As the domestic law of the United States, absolutely
right, where the executive agreement does not purport to change the
act of Congress,

The CuarMayN. The question of whether something in an executive

reement is to prevail in this country would have to depend on the
circumstances, It might or it might not, It all depends on what the
law is. If it is in conflict with the law, it would not prevail: is that
correct !

Mr. Merzaer, That is correct,

The Cuairmax. That was my impression of it, And, T am frank
to sav that mv impression is that the witness is trving to answer the
question, Now

Senator Harrke, Mr. Chairman, 1 will proceed if you want me to.
T think I can demonstrate this quite conclusively very simply here
if you want me to, what the problem is. The problem very simply here
is that you have a conflict. There is a direct conflict between the
code and the law. There is not any question about it. The code was
entered into by the executive authority without approval of the
Congress and in direct apposition to Senate Resolution 100,

The CuanrMaN. Now, ‘et me say I am not familiar with the point
of law and/or the facts to which that law would apply but there is
no doubt whatever in mv mind, Senator Hartke, that if that code
. which has not heen passed by Congress—it is just an executive agree-
ment—is in conflict with the law, then the law prevails. I believe
that is what vou think also, is not that right ?

Senator Hartke. That is right, but the very point about it is, I
think, by prior statements it already has been indicated by the execu-
tive and confirmed to some extent by the nominee here, that they
have ruled that the code does supersede the law and is not necessary
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to be ratified by the ('ongress because they say it is prucedural change
and I think I can demonstrate very quickly that 1t is not procedura
but substantive change involved here. _

Mr. Merzoer, May I just interject. I do not take this position, sir.
I have never taken that position on this question. I do not know the
answer to this question, whether there is conflict.

Senator ILirrke. You see, Mr. Chairman, what comes up, immedi-
ately is that the question here as to whether or not he is going to
follow the code or law, he says he is going to follow the law but he
is going to follow the code and the code conflicts with the lnw.

t me come back and discuss the Cust Iron Soil Pipe from Polund
case decided September 5, 1967, Are you familiar with that?

Mr. Merzaer. Not in detail. T read it recently once through but have
not studied ity but Iam familiar in a broad way with it,

Senator HarTke. Well, this is one of the most important decisions
of recent times,

Mr. Merzaer, Yes, sir. I intend—

Sena}or Harrxe. It is considered an extremely important case,
isn't it?

Mr. Metzaer. T have no doubt that it is,

Senator Hartke. In the field in which you are considered to be an
expert.

Mr. Metzier. Yes, but, Senator, I said I have read the opinion,
I have not studied it, It has just come out and undoubtedly I will be
denling with it once I am on the job, if I get there.

Senator HARTKE. It deals with the question of regional markets,
doesn’t it # You do not know that?

Mr. Merzaer. It deals with a question of injury.

Se?nator Hartke. Of injury and regional markets, isn’t that cor-
rect
Z‘i‘f’ Merzeer. I don't recall that in detail. I have had no dealings
with it. |

Senator HARTKE. Mr. Chairman, we are presented with a rather dif-
ficult problem. I do think in all fairness to the witness, as well as this
committee, that these matters here which are going to vitally affect
practicagfy every industry in the United States certainly onght to be
reconciled. I know these tariff bills are here in front of Congress—
what good are they if no one is going to follow them? 1 mean what
difference does it make? If an act of Congress can be overriden by an
j’gl(:ernational executive agreement without being submitted to the

n
The CHAIRMAN. Well, Senator, my impression is the witness says
his judgment is that executive a rent does not supersede and over-
ride an act of Congress and that is what I think the law is.

Senator HarTkE. I understand that.

The CrAIRMAN, That is what gou think the law is.

Senator Harrxe. That is right, but we have all agreed on the basic
principle and the abstract, but when we come down to the specific code
mvolved here, there is a serious question—I think the nominee will
agree that there is not alone a serious question. but a debate going on
in the field of international law at this moment as to whether or not the
code adopted at Geneva is in conflict with the Antidumping Act of

Congress. Isn't that true?
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Mr. Mrrzcer. There is a dispute on this question, The administra-
tion, I understand takes one view. I know, Senator, that you have said
vou take a different view,

Senator Hartke. I delivered a speech on the floor of the Senate last
night. T certainly do take anotler view.

Mr. Merzaer. Iam aware there is a dispute on this,

Senator HARTKE. And it is 8 major dispute, is it not, in industry
today, between importers and domestic industry to a great extent.
This is a major dispute, is it not !

Mr. Merzcer. I think it isa major dispute.

Senator Harrkr. Probably the major item of contention at this
moment is the question of international trade. Isn't that true?

Mr. Metzoenr. It certainly is one of the major items. The ASP
question——

Senator Hartke. The ASP question is another matter somewhat
related to it as an unauthorized ad referendum agreement,.

Mr. Chairman, perhaps T can do this. T believe I ean avoid part of
this if the chairman prefers not to continue the hearings. May I ask-
vou this question: You say you have not formed an opinion as to
whether or not this cade has to he submitted to Congress or not before
it becomes effective ? Have vou formed an opinion?

Mr. Merzarr. T have formed no opinion, sir. on the question of the
consistency of the cade with the domestic Antidumping Act, and I
haven't therefore formed any opinion on the question of submission
of the cade for translation into domestic law through act of Congress
in the event theve is an inconsistency because I agree with you, sir, that
if there is an inconsistency, the United States would not be able to
carry out its international commitment, domestically. without a change

in the domestic law,

Senator HARTKE. Are vou familiar—

Mr. Mrrzaer. Therefore. the question comes to—the question at
issues, as_understand it, is the same one you framed: namely, is there
an inconsistency between the code and domestic law? On that question
I have not formulated an opinion, as I have indicated.

Senator HARTKE. You know that Canada reserved the right to take
this agreement back and stated that it had to be ratified by their Parlia-
ment before becoming effective. Are you not familiar with that?

Mr. Mer2crR. T have been informed that Canada has got to seek
additional legislation.

Senator HARTKE. They feel they needed to—

Mr. MEeTzGer. That iz correct,

Senator HARTKE (continuing). To deal with their Parliament.

Mr. Mer26ER. This is my understanding.

Senator HARTKE. Are you familiar., then, with the fact that under the
code the Tariff Commission will be able to find injury only if it is
demonstrably shown that dumped imports have been the principal
cause of injury {

Mr. MerzoER. I am familiar with that language as part of the code.

Senator HARTKE. According to the code—

Mr. Merzaer. And I am famlliar with the contention that domestic
law, the contention that has been made that domestic law is not incon-
sistent with that provision, and also the contention—

Senator HARTKE. Now, just—
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Mr. Merwer }continuing). The opposite contention that it is incon-
sistent. But as I said earlier, I think the Tariff Conunission’s job is
to apply the domestic law. . L

Senator Hawrxe. Now, under the Antidumping Act, which is the
law, there is no need for the Tariff Commission to make such findings
as demonstrably the principal cause in order to find injuries. Isn’t that
true? That is under the act as written.

Mr. Merzaek. The langua

Senator HARTKE. Isn't that truel

Mr. Metzarr. The language of the domestic statute—

Senator Hakrke. Does not make the necessary—— )

Ll[r. Merz6er (continuing). Is differert from the language in the
code.

Senator Harrxe. Thank you, the language in the code says it has
to be the principal cause of injury, isn't that correct ! “Demonstrably”
shown that the dum imports have been the principal cause of
injury. Now, that is different, isn’t it? All that is required under the
act today is that there has been injury beyond de minimis or trifles?

Mr. Merzaer. By reason of the dumped imports.

‘ 'Senator Harrke, That is right, which is completely different, isn't
1t
Mr. Me1zaen. It is different. Whether it is inconsistent is a question
I would want to consider very carefully.

Senator HarTxe. Isn't that a different standard {

Mr. Merzaer. It is a difference in the language, but as I said,
whether——

Senator Hartxe. It is not a difference in the standards applied?

Mr. MeTzoER. Whether or not this makes the statute and the code in-
consistent is a separate question from whether the language is differ-
ent, sir. .\nd it is this question which I think has got to he examined
quite carefully, I am frankly, simply not prepared to give you my
considered judgment as to whether this difference means an incon-
sistency.

Novw, I know that there are some who are ‘rmpared. and have been
prepared. The administration, I understand, has been prepared to
say one thing on that, and you have been prepared to say the other,
I am not prepared to say so, for reasons which I indicated earlier,

Senator HARTKE. Are you familiar with the adjustment assistance
provisions of the Trade Expansion .\ct of 10621

Mr. Merzoer. Yes, I am,

Senator Harrkr. To qualify for adjustment assistance under these
provisions it must be shown that tariff concessions were, and I am
going to quote, “the major cause of increased imports”; isn’t that
correct {

Mr. MErzoer. Yes, and that the increased imports are the major
cause of injury.

Senator Hartke. Right. Is it not a fact, too, that since the Trade
Expansion Act went into effect, there has not been one single affirma-
tive finding of ln{rury under the adjustment assistance provisions?

Mr. MxTz68R, Yes, I believe that is the case.

Senator Harrxr. And yet there have been numerous applications
for adjustment assistance under the act, isn’t that true!

Mr. MEeTzGER. Yes, there have been.
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Senator Harvke, Do you think it is pure coincidence that the Tariff
Commission has never made an affirmative finding under these
provisions,

Mr. Merzaer. T think that is a consequence of their interpretation
of the statute and 1 might add, Senator, that some years back I wrote
that I thought that they were interpreting the statute in an overly rigid
way. I have also testified before a committes of the Congress on the
side of the Congress, early this year, that I thought that the statute,
since it had been interpreted so rigidly, my policy judgment was that
it should be moditied so as to not make it that rigid.

Senator Hawrke, Would you feel obligated to follow the precedent
of the Tariff Commission in this avea?

Mr. Merzaenr. 1 would feel obligated to follow the law, Senator. On
the question of following the particular way in which they applied it,
I think that the Conuuission can change its views so long as it is ap-
plying the law. It has the job of interpreting the Inw, and to my knowl-
edge, the principle of what we lawyers eall stare decisis is not ag hind-
ing in adunnisteative agencies as it has sometimes proved to be in the
conrts,

Senator Harrke, Ave you familiae with Ambassador Roth's state.
ments hefore the Subcommittee on Foreign Economie Policy of the
Joint Feonomie Conunittee of Congress, July 11, in the course of
which he stated

Unfortunately, however, the adjuxtment assistunce provisions have not had
the expected beneticial effect, becuuse in practice the prescut test of eligibility to
apply for the asaistance haxs proved too steict. In fact, in no cane brought under
the act have any firma or workers been able to prove eligibllity,

The present test of eligibility requires (1) that tariff concessions be xhown
to be the mujor cuune of increased Imports and (2) that such jncreased imports
be shown to be the major cause of injury to the petitioner.

In the complex environment of our modern econowy, a great variety of factors
affect the productive capacity and competitivenesn of American producers, mak-
ing it virtually imposxible to single out increasxed huporta as the major cause of
injury. In fact. it has usunlly been impossible to prove that tariff concexsious
were the major cause of increased imports.

Are vou familiar with that statement ?

Mr. Merzaer. Yes. I have read it.

Senator Hawvrke, If it is virtually impossible to single out increased
imports as a major cause of injury under the adjustment assistance
provisions of the Trade Expansion Act, would it not by the very same
process of reasoning be virtually imfpossible to single out dumped im-
ports as the principal major cause of injury as the code requires?

Mr. Merzoer. I think it is always difficult, sir, to single out & given
factor as a cause of injury. I think that under the present antidumping
law it is difficult to say that by reason of dumped imports there has
been injury. I think this causation factor is always a difficult factor. I
think it is difficult in escape clause cases, adjustment assistance cases,
antidumping cases, and I think no matter what words are used, it is
going to be a problem. It is difficult, )

Senator Harrxe. Article IIT(a) of the International Antidumping
Code after stating the principal cause test makes it clear. does it not,
that the principal cause test 18 certainly no less rigid than the major
cause test in the adjustment assistance provisions of the Trade Ex-
pansion Act, to which Ambassador Roth was referring, isn’t that true!
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Mr. Mrrzoer. I don’t know, sir. When you use words such as the
present statute, injury by reason of imports, when you use words “prin-
cipal cause,” the “mnjor cause,” you are dealing in imponderables in all
these cases, and T am not at all clear which of those three is more rigid
or more loose,

Senator HarTe. Well, in fact, the principal cause test is even more
rigid, isn’t it, since article III(a) requires that dum imports must
be demonstrably shown to be the principal cause of injury? That is
more rigid, isn't it {

Mr. MeTz6ER. Than the existing statute !

Senator HARTRE. Yes. )

Mr. Merzoig. I am not certain of that, sir. I an not at all certain of
that. I would—and I am speaking here with quite——

Senator HARTKE. Do you mean to say——

Mr. MrTzger (continuing). With quite a degree of thought. I have
understood some people to claim the opposite—

Senator Harrke. You mean to sny——

Mr. Mrerzaeg (continuing). That “by reason of” is more rigid than
“principal.” And T am not prepared to say—to give a horseback
opinion, a8 it were, on this question. I think it is a serious question that
needs to be looked at and studied. Whether in a practical situation it
would make move difference again is something that would need to be
looked at and studied. It is very difficult, in my judgment, to be cate-
gorical about these matters.

Senator HARTKE. Well—

Mr. Merzarr. I find it so, anyway. )

Senator HarTkE. And yet you praise Mr. Hendrick for his skill in
the drafting of this code, and now you are telling me that——

Mr. MEerzaEr. I praised—I was praising him.

Senator Harrxe, Did you— )

Mr. MEetzeer. I had not seen the code. I was praising him for bein
able to come off with a negotiation which I had been informed stay.
within the four walls of the U.S. statute, and I was praising him for
that because of my understanding that foreign countries were wanting
us to go outside the four walls. Now, if in fact—

Senator Harrxr. Did you tell them in a speech——

Mr. Mrerzor. If in fact you are right and the administration is
wrong, if in fact it proves that we didn’t stay within the four walls of
the statute, then I would gladly go back and withdraw the praise.

Senator Hartke. Well, I understand, but you made a speech here,
In this speech did you tell them you had not read the code and implied
that. vou had read the codel

Mr. Metzaes. T didn't say one way or the other.

Senator Harrxe. I know you di(ﬁn't say, but you said——

. Mr. MErzarg. It had not been made public, sir, and I was in no posi-
tion to secure it. I assumed that this fact was known. Maybe it was——

Senator Harrke. Well—

Mr. MeTzaER. Maybe it wasn't.

Senator Harrke. You stated that Mr. Hendrick deliberately couched
the language of the code so as to avoid giving the impression that the
Anti-Dumping Act was being amended substantivel'v.

Mr. MerzoEr, I don’t know if I used precisely that language, but
what I was saying was I understood he had participated activeiy in
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the negotiation of an agreement which meant that the United States
did not have to change its antidumping law. \s [ say, if in fact this
is wrong——

Senator Harrke. Did you not use those words!

Mr. Merzaen, And I did not know what the code said.

Senator Harrke. 1 am not saying what you know now, but I am
askin ?yuu: Are you saying that you didn’t use those words in your
speech

l Me. Merzoe, T don’t reeall whether T used the precise words or not,
but I am trving to give you—and I don’t have the text of what I said
before me—do you have a text of that as a puit of this speech?

i .;'mmtur Hawrke, If you want to say didn’t say it, I can show you

id.

Mr. Metzaer, T am not saying that.

NSenator Harrke. If this is what you are getting at, these are your
words, if you want to know your words.

Mr. Mer2GER. Ave you rending from a text?

Senator Hawrke, I am veading from the words that you gave. Did
you have a prepared text for that statement {

Mr. Merzaer. T did have & prepared text, but T don't recall those
words in the prepared text, sir. If you can show me those words in the
prepared text, I will be glad to look at them,

Senator Harrke. If you want to secure your prepared text and show
me where you didn’t say it in that speech, I think I can show you
where you did. Whether you varied it—

Mr. Merzarr. I extemporized.

Senator Harrxe, That is right, You extemporized,

Mr. MeTz6ER. I had a prepared speech but what T did was talk ex-
temporaneously. Now, whether 1 said those precise words extempo-
raneously—I am not trying to cavil, Senator, but what I am trying
to do it explain the import and the import is I had not seen the code.
I (%i‘ not suy I had seen the code. I saw the code only after it was made

ublic.

P Senator Harrxe. Let me ask you, are you familiar with the July 7
speech which Ambassador Rotf‘: made to the chamber of commerce
where he said

For our part, we agreed to certain useful refinements of the concepts we pres-
ently use in our anti-dumping investigation and to speedier completion of such
investigations ohce preliminary measures are taken againat allegedly dutaped
imports. I would emphasize—contrary to what you may have read in the news-
papers lately—that all our obligations in the agreement are consistent twith
existing law and, in particular, that we have not agreed to a simultaneous con-
sideration of price discrimination and injury.

Are you familiar with that speech ¢ . .

X ER. Not the gseech, sir. No. I think I am familiar with the
substance of what he said. I am not familiar with the speech but I
think he testified similarly.

Senator HarTxe. You understand what I am talking about there,
that it is not—that they have specifically said, “We have not ag
to a simultaneous consideration of price discrimination and injury.”

Now, that is changed by the code, isn’t it And it was done in direct
contradiction to what was stated in the speech, wasn't it?

Mr. MxT205R. I know that that is the contention. I do not know that
what has been done and what. the Treasury Department plans to do
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in this regard are contrary. I understand that it is believed that this
cun be done consistently with existing law. But beyond that I can't
say because I do not know the answer to this question. )

Senator HArTEER. Are you familiar with the fact whether article IV
of the code defines domestic industry or not ¢

Mr. Merzoer. I have vead it but I am not— .

Senator HarTxe. Are you familiar that the term “domestio in-
dustry” according to this definition shall include all producers in the
United States of a product which is like the dumped product under
consideration! ) . .

Mr. MErzukr. I have read this, lzvets, sir; but my answer is basically
the same as it has been before. I have not studied this provision and
on the question of consistency with existing law, I am simply not pre-
pured to give a definitive answer on this, sir, .

Senator HarTkE. And are you familiar with the fact that article V

u_ires? the initiation of simultaneous investigations of injury and
ricing
P Mr. Merzaer. No; I am not acquainted in detail with this,

Senator HarTkE. Are you familiar with the history of this whole
question and the fuct that in 1954 Cong,x:ss took away from Treasury
power t;) determine injury and gave this power to the Tariff Com-
mission

Mr. MerzgEr. Yes; I am acquainted with that.

Senator HARTKE. And are you familiar with the fact that in 1954 the
Congress made it quite clear it did not want Treasury to continue to
exercise any authority in the area of injury under the Antidumping
Act? Are you familiar with that !

Mr. MetzgER. I am not familiar with that. I am not familiar——

Senator HarTkE. Youarenot!

Mr. MeTz0ER (contmuingg. With the precise lnn&u or the im-
port. I know the Cox;{zress changed the law to %ire e determination
of injury to the Tariff Commission after 1954 whilst before i was not
in the Tariff Commission.

Senator HArTEE. That is right, and it left with the Treasury the
sole question of determining whether the dumped prices were being
charged, isn’t that right

Mr. Merzger. That is right. They were to determine whether the
sales were at less than fair value, The Tariff Commission was to deter-
mine whether there was injury by reason of such sales.

Senator HARTKE. Assistant Secretary of the Treasury Kendall in
testifying before Congress in 1958 on further amendments to the act
stated unequivocally that Treasu: '+ sole function in determining
prices was merely a matter of arit.  tic. Are you familiar with that?

Mr. MeTzoer. No; not with the prec e language.

Senator Harrke. And Treasury huad no discretion but merely ap-
plied: ‘thmetic. Are you familar with thatt

Mr. erzer. Not that specific testimony.

Sena.ur HARTKE. Is that your interpretation of what the effect of the
action of Congress wasin 10534 ¢

Mr. Merzaer. I am not prepared to say in a definitive way. I know in
general terms the determination of injury was assigned to the Tarift
Commission whilst the sales at less than fair value determination re-
mained in Treasury, but with the specific aspects of this to which you
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3!9 plow addressing yourself, I confess I have not looked into this in
etall.
Senator Harrke. In 1954 the Congress amended the Antidumping
Act to specify that the Tariff Commission would make its investigation
of injury only after Treasury made a determination of dumping prices.
Are you familiar with that{

Mr. MeTzoER. The same answer. I am, in general, familiar with the
division of function but I am not familiar with the precise language

you are reading from. .
Senator Harrke. Not the precise lunguage ! Don’t you understand

this to be the law? '
Mr. Merzaer. I understand, Senator, what you are saying, and I
understand the dircction in which you are going, and I am saying to
you— .
qul(liator HarTkE. You are afraid to go ahead and follow. You are
afraid—

Mr. Merzaer. No, L amnot. o
Senator HartkE. You are afiaid to interpret the law today as it is

and vou have been teaching this course and writing books on it, and
you have been an authority on this thing, and you ave afraid to tell
us what the law is, when it is spelled out in congressional hearings and
Congress changed it specifically to take away the authority of the
Treasury escept in this one specific avea of arithmetic, and yet you
don’t want to comment because you know what I am going to ask you
at the end.

Mr. Merzakg, I haven't been teaching the International Code and
I have not been teaching or investigating the question of the con-
sistency of the code with the domestic law, which is the obvious—

Senator Harrkr. Did I ask you anything about the code, now? I

have been talkin

Mr. METzGER. g’es, vou have,

Senator Harrkre. No. T have not, right now, asked you anything
about the code. I am talking about the acts of Congress and going
back to 1054, But because you anticipate, I shall ask you about those
conflicts with the code you know I am going to ask about. I under-
stand that, but you didn't answer that because you are fearful that
this would put you in a position where you will have to answer a ques-
tion one way or the other.

Mr. Metzoer. I said T am acquainted in the broad sense with this
divisional function, but T am not acquainted with the detailed legis-
lative history to which you are addressing yourself.

Senator HarTkr, What is the function of the Treasury now!

Mr. Merzaer. My understandinf is that the Treasury's function is
to investigate and determine whether a sale is at fair value.

Senator HarTkr. In other words, isn't it strictly a matter of arith-
metic, then?

Mr. MeTzeer. My impression of their job of determining a question
of sales at fair value is it involves more than arithmetic. My under-
standing is that they have to investigate a series of questions in con-
nection with this and make adjustments of various kinds to determine
whether or not there are special circumstances in connection with the
sale, with the conditions of sale, My understanding is that these are

somewhat more than arithmetical problems.
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Senator HarTke, But that has nothing to do with injury,

Mr. Metzoer. No, My understanding is that they do not determine
questions of injury.

Senator HartkEe. The fact of the matter is the question of the dump-
ing has to be determined before the injury is to be considered by the
Taritf Conmumission ; isn't that true?

Mr. Metzien. This has been the practice under the law,

Senator Harrke. Thank you. That is all I ask.

Mr. Merzaen. 1f 1 understood that question, I would have answered.

Senantor Harrke. Of course, this is the problem and yet Mr. Hen-
drick of the Treasury Department, as one of the chief architects of the
antidumping code, went well beyond this to the busic issues of policy
in the area of unfuir trade practices. He would have the code undo
in this respect what Congress did, Isn't that right {

Mr. Merzcen. I know there arve provisions now which relate to this
problem. The precise nature of them I nm not certain of and whether
or not this is consistent with the statute again is a question that I have
not examined into personally,

Senator Hartke. Mr. Chairman, under the circumstances, I find it
very diflicult to proceed with the questioning and I am willing to abide
by the decision of the chairman, but ofticially T would like to request
that these questions and others which I submit, that the designated ap-
pointee be required to answer them before we have u vote in the com-
niittee,

The CitairuMaN. Has the witness declined to answer a question or—

Mr. Metzoer. I haven't declined to answer any questions, sir. I have
indicated a lack of personul knowledge sufficient to—

Senator Harrke. He claims he doesn’t have the knowledge but he
can obtain this knowledge, study it and answer it after he obtains it.
All T want to do is submit these questions to him and have him answer
them for the record, before we take this matter up on a vote in the

executive scssion, ] o .
The CiairxAN. Do you want to submit the questions in writing 1

Senator HARTKE. In writing.

The Crratraax. And let the witness submit written answers to them?

Senuator HarTkE. That is right.

The CitairyaN. Fine. We will do that.

I have a number oi&uestions here prepared by members of the staff,
and I would like to that the witness, as soon as he can find time
to it—

Mr. Merzoer. Mr. Chairman, may I interject for a moment?

The CrialrMAN. Yes,

Mr. Mrrzaer. In connection with these questions, I have indicated
in response to a number of questions by Senator Hartke that there were
several bases for my problem in answering a number of his questions.
One was a lack of study of these questions in detail at this sta(fe, rela-
tive to consistency of particular provisions of the code and domestic
antidumping legislation. Second was a plain desire to consult about
this seriously with fellow members of the Commission and staff be-
cause these are detailed questions relating to the administration of the
work of the Commission. And third, the serious problem of answer-
ing these detailed questions because of the problem of prejudice that
could be caused in future participation by me in litigation before the
Commission in which these precise questions are raised.
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The Cramyan. Well, in my judgment you have the right to decline

to answer on any one of those buses, )
Mr. Merzaer. Fine. I just wanted to make it plain that these were

persisting problems in connection with these questions, )
The CuameyaN. I have a number of questions here—take your time
to answer them—and [ would appreciate if you would provide an an-
swer to them. Most of them were prepaved by the staff. I will have
them provided to you. I am not going to ask you to answer them now.
You cun answer them at your leisure. And they generally simply seck
to obtain your view with regard to matters of wﬁom you have respon-
sibility, I 'don’t seek to prejudice your decision on any matter that may
come before you, but if you think that that is the case, you can so

signify.

g[ don't feel that you have declined to answer any questions that I
have asked and I fully understand the fact that with regard to the
matters where you have responsibility, that you would have a vight
10 withhold judgment until you hear the facts of the case. At the same
time Senators have a right to ask you about your views on a great num-
ber of matters, and where you have a view, it is appropriate that you

let us know your general reaction to those matters.
~4 . . . . -~ .
So if you will just provide us with these answers to Senator Hartke's

questions and the ones I have provided, I will appreciate it.

Thank you verv much. )
Mr. Merzarn. Did you wish me to veturn here, sir? ) ‘
The Craryan. No. I am not planning any further hearing, but if

sumeono asks for it, of course, it will be considered.

ADDITIONAL QUESTIONS SURMITTED BY SENATOR LONG AND ANSWERS BY
NTANLEY METZGER

1. Mr. Metzger, Rection 332 of the Tariff Act of 1930 gives the Tariff Commis-
sivn authority to investigate the effect of “economie alliances” on United States
trade. Why shouldn’t the Commixsion do factual studies on the major trading
bloes that have been created—the European Economic Community (EEC), the
Eurvpean Free Trade Association (EFTA), and the newly formed Latin Ameri-
can Comon Market—to ascertain thelr effects on United States trade. Do you
agree thut thix trend to prefereutial trade areas is of major importance in today's
trading world? Can't the Tariff Commission analyze these blocs and let us
know whether they hurt us or help us? Isn't it desirable to bave this sort of
fuformation before we have to fix a new trade policy?

Answer. I believe that it would be very desirable for the Tariff Commission
to make factual studies of the impact upon the foreign trade of the United
Statee of regional trading arrangements such as the EEC, EFTA, and the Latin
American arrangements, which are of major importance.

In my answer to Senator Talmadge's question on September 28, concerning
Tuarif Commission studies of variable levies affecting American agricultural
expurta, of border taxes. of export cartels. of export subsidies, and of dis
criminatory road taxes, I said that ] believed that the Comnmission’s investigatory
function could be “rubsatantially stepped up to cover subjects such as thowe you
mentioned and others that you have not mentioned which are facing us as trade
policy questions over the next several years”. Regional arrangements are, in my
opinion, prominent among those subjects calling for such factual studiea,

There could be a question of securing sufficient money to carry on a sub-
stantial number of investizgations at one time, but there is in my view no
question as to the desirability of factual studiea by the Commimsion of these
important questions to the limit of the resources which are made avaliable, so
that the Congress, the President, and the public can be as fully informed as
possible when they formulate policies designed to promote our national interest
in the conduct of the foreign trade and coramerce of the United States.
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The Europcan Economiec Community has a rystems of export rebates and
border taxes which have the double effect of placing a barrier on United States
exports to the common wmarket, while subwidising EEC exports to this and other
countries. The Common Market plans to adopt a common value added tax by
1970 which will increase the subsidisation of their exports and raive additional
burriers against fmports into the market. Many of us in the Senute are con-
cerned about this matter. Section 332 of the Tariff Act of 1830 gives the Com-
wission the power to investigate the effects of these foreign protectionist meas-
or‘mthiwh“ ’h your thought about the Tariff Commission undertaking studies

& BOrt

Answer. I belleve that factual studies by the Twriff Commission of expart
rebates and border taxes are very desirable, for the reasxous noted in the
anwwer to Chairman Long’'s first question and subject only to the limitation
jmpored by available resources.

3. You indicated in your stutement earlier this year to the Foreign Affairs
Committee of the House that the American Selling Price method of evaluation
and the U.8. Anti-Dumping Statutes were non-tariff barriers. Both of these
devicen very definitely involve tariffs. Americans Selling Price is a device for
enlurging the tariff imposed on articles subject to that form of evaluation.
Anti-dumping in nothing more than & duty imposed in an awmount suficient to
offset the distressed prices for which the imported merchandise is sold. How
can you conclude that there are non-tariff barriers?

Answer. The problem of characterizsing the Anti-Dumping statute and Amer-
jcun Selling Price as “tariff” or “non-tariff” barriers is in many respects a
semantic matter; they are probably classifiable as one or the other, or both,
depending upon one’'s approach at a particular time. For example, suppuse an
anti-dumping proceeding in which afirmative findings are made under the statute,
and an additional duty is imposed. This result can be viewed as a “tariff barrier”.
But pending the determination in an anti-dumping case there may be a with-
holding of appraisement which can operate to discourage imports of the product
for a period of time regardiess of whether there are eventual afirmative or neg-
ative findings under the statute. This action for that period of time can be viewed
as a “non-tariff” barrier. One could say that the anti-dumping statute can act
as a tariff barrier, or as a non-tariff barrier, or an both, depending upon action
taken under it

ASP is perhape in a similar situation. As a method of valuation for the purpose
of calculating tariffs, it can be sald to be not in itself a “tariff barrier” in the
sense of a rate, but a step in & procesn of eatablishing the duties to be collected
which are almost always, though not invariably, higher than would be collected
under different valuation methods. If one looks at the normal consequence of
the ASP method of valuation, however, one can characterise the result, higher
duties, ar partaking of the nature of a tariff barrier.

4. Before the ASBP was worked out, the Bpecial Trade Representative re-
quested the Tariff Commission to determine those rates of duty for products
subject to ARP valuation “which would in its judgment have provided an
amount of collected duy on imports equivalent to that ammount” currently
applicable. The Tariff Commission was in effect asked for a mechanical con-
version of duty and it devoted 52 pager of its report to this mechanical function.
On page 55, it exercised itr judgment by acknowledging that “a more equivalent
degree of protection might have heen achieved hy establishing a rate for com-
petitive compounds and a rate for non-competitive compounds in the basket
categories”, This ASP report seems to have been derigned to facilitate the agree-
ment which was subsequently entered into rather than to present an impartial
and unbiased view. How would you react to a similar request for a directed

vonclusion ?
Answer. I have not atudied the particular “ASP conversion” report referred
to, nor do I have any knowledge of the circumstances of the request for the study.
I can say, however, how in general I would envisage the procedure which
would be most conducive to effective and responsive studies by the Tariff Com-
mission. If, for example, the Benate Finance Committee desired the Commission
to study a commodity, or the impact of regional arrangements on American ex-
porta, or of the variable levy system upon our agricultural exports, Tariff Com-
mission experts should sit down with the Finance Committee staff and in
staff membern of concerned Senators and seek to reach an agreed frame of refer-
ence for the study—its precise scope 80 far as poasible, the length of time to com
plete it in view of itr intended scope, etc. The Commission and the Committee

E

*
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would then go over the bandiwork thus produced, and muke whatever changes
seeiied indicated. The Flhine Counnlttee's ensulng resolution wonld thas have
been the conmequence of a cooperntive offort to establish a seope and durstion of
atudy went Ukely to glve prombe of an effective and weful study. If this pro-
cedure, of xomething recmbling It in substance, wers etployed, it should at the
least winbmize the production of stidies which are decmed not as useful an had
Ien hoped for,

3 Today, the privcipgnl purpose of & tarlff In to provide protection for domestle
industries gad workers, 1f the rate of duty s lmum{ upon the forelgn export value,
the more an lmport undercits the U8R, peiee, the lexs duty we charge them. The
amonnt of protection nfforded actunlly decreuses as the forelguer's competitive
advantage Increnses. Asn, we charge wore duty to the higher priced produacts
of higher wage countries thun we do for the same product inported from o low-
wage country. Wouldn't it xecin that we should be doing Just the reverse?

Auswer. If one's objoet In to ke 2 tarll® ax protective an possible op lower-
priced produets, apecitie rates (x cents pee pound ) or combined raten (X centn
peer pound plun ¥of ad valorem) enn be more protective thun stenight ad valorem
rntes, ot Jeast If they nre chunged to keep puce with eisiog price levels, Whether
this I» & desirable objective of tende polley In, of course, another wmntter, for the
Congreas, the Presldent, nnd the publie to declde,

ADITIONAL QUENATION® RUBSMITTED BY NENATOR HARTKE AND ANNWEKR BY
NraNLEy MeTsues

Question §. Do you agree with the tinding of injury in the Cant Iron Noll Pipe
from Poland Caxe declded September 8, 167

Answer, The Cant Tron Nofl Pipe from Polund cane declded September 3, 1067,
resulted in 4 2-2 declslon, with Commbsadoners Rutton and Clubb Hoding injury,
and Connnlbssloners Culliton anud Thunberg finding no injury. All of thein had
nu opportanity to hear witiees, study faetunl subinlsslons and staff papers,
consbder briefn of jnterested parties, conduct independent resegrchers an eces-
sary, and dbseaxs thee cnne winongst theimselves and with staff experts,

I have had no such opportunity. In the absence of this kind of consdderation
in a0 case of this kind, | o unable to indieate agreetnent or disagreement with
elther group In this cane, Were 1 serving as a Commlssioner aidd for sonme renson,
sueh as ilness, found myself unable to give that kind of conslderution to o case,
1 would not participate In the decision,

Question 2. In hix attirmutive detecmination in this came Comminsioner Clubb
satid: “1t might be noted in conclusion that the hmposition of damping dutjes
here as provided in the Antidumping Act In conxintent with the Hberal trade policy
uf the Ubnited Staten,

“When the sales at less than fair value have stoppud, the dumping inding
cun be revoked. Thus the domestic industey in not belng protected agulnst
the Ingenunity or the natural advantages of the forelgn producer. Rather, It
in being protected from the effects of a trade practice which Congress has
found to be unfair and Injurious.”

D you concur in Commissioner Clubb’s view that measures aimed at proseribing
the unfair trade practice of dumplug are entirely cousistent with the libernl
triude policy of the United Stutes?

Answer, 1 belleve that meaxures alined at preventing injury to an industry in
the United Rtatea by reason of sles of imported articlen at less thun their fuie
value—the Antl-Dumping Act concept—are justitied and are not inconsistent with
the trade policy of the Vnited Rtates embiddied in the Reciprocal Trude Axree-
ments 'rogram of the United States, often referred to as our liberal trade policy,

Question 3. In the Polish Case Commisdoner Clubb applied a test of (aunality
that required merely that price fluctuntions were “at least In part” due to
dumping. 1= it your opinion that Commissioner Clubh, in w0 doing, acted properly
under the Antidwmping Act?

Auswer. The Anti-Dumping Act requires the Imponition of an antidumping
duty when it in determined that hmported goods are being or are likely to be
sold at lesa than fair value and an industry in the United Ntates or elsewhere
in being or ia likely to be injured or Is prevented from being established, “hy
reason of the importation of such wmerchandise into the United States” A
syuonym for “hy reason of” in “cause”. (See Webnter's Collegiate Dictiouary,

ath Ed., P, 828).
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The Congress chose not to be wore specitie In spelling out the deslred degeee of
cusation before 8 cane would be decined to be made out—for example, it did
jet Y “entirely” or “exclusively by reason of,” or “hy reason of in whole or
in pmrt,” por did It give any other specitie lnuguage guldelines, as has sometimen
Ivens done In other matutes In the trade feld. A coutinulug Commlaslon charged
with wdhidnistering and applyiug the law to the facts of cuses an they colne
wtore It was charged with muking Its bewt Informed Judgment (n each case
whether there wan Injury “hy reason of,” or caused by, dumped hnports, 1 am
el aware that the Comnnbsalon hun fa the past lald down detined additional
stundaridn beyond the stututory words in this arca of adisinistration of the
law, nor has the Congress to the best of my know lidge.

1 have eximined Complsstoner Clubb's opiiion in the Pollsh Plpe Case and
dee neot rend Bt an fndieating an intention on hie part to apply an additlonal or
different tent of cuusality than the stututory lnnguuge provides, His opinion was
lnrgely devoted to the degree of Injury he believed the statute required un a gen-
eral watter, and whether that necessury degree of njury was present in that
e,

The parageaph relating to price iuctuations (Page 19 of TC Publication 214)
Ingins with the sentence, “In the necensary degree of lnjury present in this
cuve ¥ Lle then adverted to causation not In docteinal terms but rather with the
observations thut the Polish Soll Plpe was sold “in competition with the domestie
product 3 thut It wan “a signltlcant competitive factor™: that while domestic
produeers could offer a full line of pipe and tttings (as could the Importers of
Polish piper) and a shorter delivery thue, the linporters could offer a “subman-
tinlly lower price”; and that Polish pipe Jmiports were growing at a rapld rate.

At that polut in the puragraph, Commissioner Clubb stated that, At least in
purt to prevent further lnronds by the Polish Pipe sold at lexs than fair value, the
domestic producers kept thelr prices in that warket (New York—Philadelphia)
fuctuating around the sawe Jevel during this period in the fuce of rising costs
aud Incereasing prices In other markets.” Thut this fuct was adverted to an
evidence of junjury, rather than s an element In caumation, is further indicated
by the suceeeding parugraph in which he quotes from a 1019 Tariff Commissiow
report on dumping which talked of the injurious effects of less than fale valve
siles when they caune “domestie manufucturers”™ to sell thelr entire ontput
al a sl margin of profit, or even at a loss,”

In my opinlon, Cgnmissioner Clubb's oplnlon, insofar us it related to causa.
tion, did not purport to detine or refine the by renson of” language of the
sttute, Ax I rend his opinion he upplied It to the bext of his Judgment by
reviting briefly the factaal consderations, In the tirst pait of the paragraph
referred to ubove, which witinfled hlm that the statutory cunusation standards
were met,

Quention 4. In thix sume cave Commlssioner 8utton bared his deterinination thut
injury resulted from dumping on his conclusion that the price lustabjlity in one
reglonul market woulll not have occurred had it not been for the presence of the
gl hport. Do you believe thut Comtnissioner Natton properly interpreted
the cansality standard In the Anthdumpiug Aet?

Aswer, Commissioner Satton’s opinlon in the Polish Pipe case also diseloses,
iy opinjon, that he was applying, in his best Jndguient, the statutory language
“hy reason of,” and not attempting to define or refine or interpret it in doctrinagl
terinn, There appears to be nothing at all haproper about the manner or method
of any of the four Commissioners in this case, On the guestion of agreement or dis-
agrecment with theie differing views, please see my answer to question §.

Question 5 It s true, is it not, that somethiug can be o partial cause withoat
wing the principal canse that outweighe the combiaed importance of all other
cuusul factopn?

Aiswer, Yen,

Question 6. It Is also true, Ix it not, that something can be an essentlal causal
factor und still not outweigh the combined mportamee of nine or ten other caunal
fuctory, all of which may be equally exsential to a given result?

Answer, 1 think »o, though the fornnulation i smmewhat abstract,

Question 7. If your answers to the four preceding questions nre in the afinna-
tive, you admit, then, that factual circumstances which satisfs the siniple cansal-
ity xtandard in the Antidumping Act as properly interpreted by Commixsioners
Clubb and Sutton. may not satisfy the more demanding “principal cause™ stand-
ard in the Code?

Aunswer. 8ince my anxwers to the four preceding questions are not in the afirm-
ative, this queation ix required to be answered In the negutive.,
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Question 8 Without inquiring into how you would declde any particnlar case,
from the foregoing analysis of the differing causality standards in the Act and in
the Cude, would you agree that cases yuch as the receut Polish Cuse which re
sulted ju afirmative determinations of injury under the Act may have to be re-
versed if they cowe up anew under the Code?

Auswer, Niuce 1 do not belicve, for the reasous given in iy auswers to ques.
tionr 3 and 4, that the 1'olish case constituted an analysis or interpretation of the
vausation Junguage by reason of,” in the Act, I do not belleve that the case ruises
a guestion of cousistency in this regurd with the cuusation lunguage of the Code,

Quention 9, Does the change in the causulity standard constitute an amendiuent
uf the Autidumping Act?

Amswer, First, uothing ju the Code, as T read it cunstitutes an amendment to
the damestic stutute, The Code’s Articie 14 states that each conutry which ix a
party to it must “take ull necessary steps . . . to eusure . . . the couforumity of
ite lawa, regulations, and adwministrative provedures with the provizsious of the
Antidumping Code.,” As I understand it, that means that the Code itself does
uut purport to change domestic lawa If a country ix of the view that there is a
need to mwake changes in its dowestic law in order for it to conform with Code re-
quirements, any such changes would bave to be achieved through domestie law
changes in the usual manner—in the United States through Congressjonal action
umeunding our statute.

Second, an to the specific reference in the question to a “chunge in the causality |
standard”, this apparently has reference to the language in the Code, “damon-
steuably the principal cause of,” which is differeut from the luuguage, “by reason
of” in the antidumping Act. As I fndicated in my answers on September 28
whether this language difference amounts to a “change in the causality stundard”
%0 an to wake for a conflict between the statute and the Cude in a question which
I would want to examine quite carefully. I would want to deal with that question
in the coutext of specitic facts of specific cases 50 as to avold %o fur as possible
abatractions which cunnot be texted out for their consequences aguinst specific
conditions of carrying on the trade and commerce of our country in a successful
and prosperous manuer. I would also want to see the question thoroughly briefed
und argued, If there proved to be a conflict after such an examination, as I stated
on September 2R I would apply the antidumping statutory standard to the facts
of the cuse, not the Code provisions. Please see also my statements on Septew-
ber 28 with reference to prejudicial predetermination of ivsues which may be the
sitbject of litigation before the Comlission,

Quention 10. If the change in a legal standard is so substantitve ax to require
predictably and absolutely contrary results in identical casex, is it not
amendatory?

Answer. No, the Code does not amend the Act. for the reasons stated in the first
part of my anaswer to question 9. However, if the Code's provisions and the Antl-
Dumping statute’s provislons are such as “to require predictably and absolutely
contrary results”, then the United 8tates counld not conform with its international
obligation without awmending the dome=stic statute, This T understand to be the
plain meaning of Article 14 of the Cade, referred to in iy nuswer to question 9,

Question 11, Commiissioner S8utton attached some signiticance to the fact that
Congress used the word “injury” in the Act without qualiication of degree, e
concluded that “the only exception that one might rensonnbly apply to the word
in the old legal maxim that ‘the law does not concern itself with trifiea.’” In
vour apinion, was it proper for Commisrioner Rutton to draw this implication
from the alwence of qualifying languayge in the Antidumping Act?

Answer. Commisdoner S8utton. in his opinion in the Polixh Safl Pipe Care (T. .
Publication 214, at pagea 6-7) sald that Congremt used the word “injnry™ fu the
Antidumping Aet, “without qualification of degree.” He alxn atated. however,
that the word “injury” in the Act “has been construed by the Commission as
meaning ‘material injury.’* It has bern my understanding that the Commixsion
has so construed the Act for many vears (Commissioner Clubb'a opinion in the
Polish care contains some citations to Commisnton decisions so stating) and that
the public and the Congreas have long been so aware,

I do not rerd Commirsioner Button's opinion as Indicating a belief that this
Commisdon interpretation is or has heen legally improper or ax evidencing his
desire to change it: he does not so state. What he appeared te do in his opinion
was to accept “material injury” as an established construction, and then interpret
that phrase to mean “any injury which is more than de minimia” He believed
that he was justified in so interpreting “material injury” in virtue of the abseuce
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1

of qualifying luuguses in the Act, It was quite “proper” for him so to do in the
seline that he wus causcipntionsly interpreting and applying the Act in a case
befure himy, {n accurdaine with his statutory duty. I the question is whether 1
agree with his interpretation of the phrase “material injury” or his application
of it to the facts of the cuse. plonse s tuy answer to questions 1 apd 9, and Tran-
seript, 1ges T1-TX 100 UKL, sswwvruiing my desire to study such a question in
context of factx, aud with leneiit of adversary views, and not to express views
in ad\'uumofmlqmlnn wh a s i mroid prejudice, e o

Question 12, Would be nevessurtly huve been driven to the same conclusion if
the word “injury” had heen qualitied by the additional requirement of
waterialityy ' ' ' '

Anawer. Tdo not kinow w hat his views would have been, ’

Queition 13, Counpissiier Club, in his opinion, points out that in 1961 the
House Ways aud Mosns Cosnittve struck out a provision in an Administration
bill that Would have meuired & finling that a domeatie Industry was being
‘materially injured,” rathes than weeevly “injured.” The Committee decided not
to include this chuuge (n the bill “tn order to avold the possibility that the addi.
tion of the word ‘wuterinlly® might he interpreted to require proof of a greater
dexree of Injury thun I1s ryuired under existing law for lnposition of the anti-
dumping duties,” Now the twie purpuorts to achieve exactly that which Congrens
denied a8 a statutory siweswdinest~ ¢ wore rigid standard of injury. Is this
amendatory ¥ )

Answer. The answer to queation 11, sets forth my understanding that the
Commissloner's Interpretation that “material injury” is required to be found
bax been of long standing, hnow n to the public and the Congress, As 1 there stated,
Ido not read Commissioner Bution s opinion as indicating any view that it is
or has beenn an Improjee luterjavtation, 1 also do not =0 rend Commissioner
Clubb’s opinion. He cited Coumisaion oplnions o loterpreting injury without In-
dicating that they were lnpngwe and be (oo appears to accept and adopt “ma-
terial”™ or “signiticant™ nnd then dofine It or them In a manner similar to Commis-
sfoner Sutton's ¢ TC Publl ation 334 Page 18),

Thus, In quoting fvm WK Repn No, 108D, K2 Cong.. 1st Session (1951), he
included the following witewes tron the Report : “The Committee dec!sion [not
to amend the law by wdibing * waterinl™ to “injury”) is not intended to require
Imposition of autl-dumgung dutice wjun o showing of frivolous, inconsequential,
or immaterial fnjurg” ltalive ndded. ) Commissioner Clubb then added, in his
own lnnguage, “The nlunal to legislate in 1061 left lntact the original Injury
staudard developesl thirty years caclier —frivolous, inconsequential, or ima-
terial Injury would wst vull toe ngpgdication of dumiping duties, but anything
greater Would™ Rigce, he, like the House Comumittee, appears to rule out
"Immaterial injury,” it appenee te e hin view that the statute has always re-
quired “material injury.” l‘llu posttinn thus appears to be the xame as Commis-
sioner Sutton®s in this respert,

Therefore, there diew wit agywat to he a difference between the opinions of
Commixsioner Sutton nnd Cotmmissionee Clubb and the Code insofar as all seem
to be addressing thewselves 1o the question of “material Injury.”

Question 14, What kind of chauge nould, In your opinion, constitute amend-
ments of the Act?

Answer. Thix ix a spreulntive question. An exampie that comer to mind (and is
deliberately unreal 0 ofder it 1o prejadiee questions which might be litignted)
might be the following: I the Code had purported to bind countries to refrain
from fmposing antl«lumping duties wnlenn exinting industry was being or was
likely to be Injured, this would ajywar to reguire a change in our domestic law.
by calling for that ellmination of the pwesent phrse in our law, “or is prevented
from being established.” In order for the United Rtates to comply with Article 14
of the Code, and thus avold lwing rharged with a violation of the Code upon its
entry into foree, Pleass see my ansaep to zl:'-tlon # concerning Article 14 of the
Code fur my views as to why nething the Code counld have countained would
constitute amendinents of the statute,

Quextlon 13, None of the “industesr® standards set forth in the Code were
applied In the Polinh Cast Lrum Ball Py Cane. There was no evidence that all
the producers within the two regional markets examined sold “all or almost all”
of their production in the designated matket but this would have been required
wnder the Code, would It not ?

Answer, I do not read cithee Commissinner Rutton’s opinion or Commissioner
Clubb’s opinfon as having relied o the “grographical segnentation” or regional
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market concept. This, 1 undersand to mean a situation where the Commissiog
has determined that “an industry in the United States” Is not to be conmidered
as the entire American industry for purposes of determining whether injury to
“an industry” has occurred, but rather that a geographical stgment of it can be
considered to be “‘an industry” for such purposes,

Commissioner Sutton refers, in his opinion, specifically to substantial price
depression in one market area. but as 1 read it. he uses this as evidence to show
that in his view material injury was being caused “to the nation-wide domeatie
industry”. (T.C. Publication 214, page 8 (Italic added.)

Commissioner Clubb likewise does not, an I read his opinion, purport to rely on
the »egmentation or regional market concept: he refers to what he views as
evidence of Injury in the New York-Philadelphia and in “other markets”.

I note that Commissioners Culliton and Thunberg refer in their opluion to
the “market area” conceit of their colleagues, but as indicated above, 1 do nut
read the opinions of Commisioners S8utton and Clubb ax having been based upon
the geographical segmentation concept enunciated by the Commission in other
canes, Therefore, the Code's segmentation standards, on the one hand, and the
Polixh pipe opinions of Commissioners Button and Clubb on the other. do not
appear to be at insue with each other,

Question 16, There was evidence that some of the »oll pipe produced outside
of the regional markets was nold in thewe markets siuce Comminsgioner Sutton
fouud that sowe of the domestic producers sell their pipe throughout most of the
statee. The Code, therefore. would have compelled the contrary result in this
cane, would it not, since the Code would permit the use of regional markets only
where none or almost none of the product produced elsewhere in the country is
sold in the regioual market ¥

Answer, For the reasons set forth in my answer to question 13, I believe that
Conmisgsioner Sutton's opinion was not based upon the geograpbical seguenta.
tion of industry concept. Hence the basis of the question does not appear to he
present—the Code's provisions on segmentation and the Polish pipe case opinion
of Commissioner Sutton do not appear to be at issue with each other. I would note
that the Cude's provisions (Article 4(i1) ) appear to permit segmentation in other
circumstances than those related in the question, as well. Please refer further to
the auswers to quextions 1, 9, and 11 concerning my three reasona for desiring
to conrider precize comparizon questions between the Act and the Code in cases
an they arise before the Commissioner,

Question 17. 1s not this chauge—compelling contrary results in identical casen—

amendatory?
Answer. I do not believe. for the reasons stated In answer to questions 13 aud 14,

that this question is presented. Please »ee also the answer to question 9,

Question 18. In the PPolixh Case the dumped imports accounted for only 4% of
the sales in one regional market. The Code, therefore, would have compeiled the
contrary result in this case on an additional ground, would it not, since the
Code would permit finding of injury in rex'onal marketr only if there ix injury
:lo a@l(ll ;;r almost all of the total production of the product in the market as

etin

Answer. Please see the answer to questions 15, 16, and 17. For the reasoms
there stated. 1 do not believe that the basis for the question has been etablished

Question 19, The industry definition in the Code is a change from the
definition in the Act that is so subxtantive an to compel contrary resulta in cases
identical to those that have been brought under the Act. Is this amendatory?

Anawer. There in a somewhat detailed induntry definition in the Code (Article
4.). There in no definition in the Act that I can discover—Iit refern only to “a»
industry in the Uunlted Ntates.” The Commission in the past has interpreted the
rm\-hdon ax indicated in the answer to question 13 and thus has considered that

t had authority so to do. Whether the difference in language between the Code
and the Act omnstitutes a conflict between the two %0 as to “compel contrary
results” in identical cases I am not now in a position to say. Pleave see answer
to question 9, where I detail the reasons for my deyire to deal with such question
in factual settings, Pleare al<o see my statementa on Neptember 2R and wy
answer to questions 1. 9 and 11 for my three reasons for desiring to consider such
an issue in cases as they arise before the Commission.

Question 20. S8ubsection 8(e) of the Code would make it possible under soue
circumstances for a violating dumper to escape antidumping duties altogether,
even after there has been both a determination of dumping and of injury to ¢
domestic industry, if the exporter give adequate assurances that he will cease

duwmping in the future, would it not?

|
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Answer. This question relates to the administration of the duty-collection
aspects of the antidumping law in relation to the Code, 8 matter which I under-
stand to be the statutory responsibility of the Treasury Department and not of
the Tariff Commivsion, 1 would respectfully request that the Treasury Department
be requested for their views on this question.

Question 21. Is such an escape for a gullty party available under the Act?

Answer. Pleave refer to my anaswer to question 20.

Question 22. Are not special dumping duties automatically imposed after a
determination of dumping and injury under the Antidumping Act?

Anawer. Pleave refer to my answer to question 20.

Question 28. Is this change amendatory?

Answer. Please refer to the answer to question 20. On the general question of
any Code provision being “amendatory”, please see the answer to question 9 where
1 have detailed my reasons for believing that nothing in the Code amends the Act.

Quention 24. Ambamador Roth appeared before the Subcowmittee on Foreign
Ecouowic Policy of the Joint Econotmic Commitiee of Congress on July 11. In the
course of his testimony Ambassador Roth stated :

“Unfortunately, however, the adjust ment musistance provisions have not had
the expected beneficial effect, becauwe in practice the prevent test of eligibility
to apply fur the assistance has proved too strict. In fact, in no case brought
under the act have any firms or workers been able to prove eligibllity.

*The present test of eligibility requires (1) that tariff conceasions be shown
to be the major cause of increased imports and (2) that such increased im-
porta be shown to be the major cause of injury to the petitioner

“In the complex environment of our modern economy, a great variety of
factors affect the productive capacity and competitiveness of Awerican
producers, making it virtually {mpossible to siugle out increased Lnports
as the major cause of Injury. In fact, it has usualiy been impomsible to
prove that tariff concessions were the major cause of increased jmporta.”

Answer, Ambassador Roth made the statement quoted. There apjears to have
been an ommission of & question.

Question 23. It Ia the fact, it is nut, that since the Trade Expansion Act went
into effect there has nut been one siugle afirmative sinding of injury under the
adjustment assistance provisions?

Answer. Yex. I answered this question in the afirmative on September 28,

Quention 26. Yet there have been numerous applications for adjustmment as-
sintance under the Act?

Anawer. Yes. 1 answered this question in the afirative on ember 28,

Question 27. Is it pure coincidence that the Tariff Comwission bas never made
an affirmative finding under thewe provisions?

Answer. 1 think it likely that it is in part a consequence of what I charac-
terised as their “overly rigid” interpretation of the adjustment assistance pro-
visiona, as 1 indicated in answer to a quertion on September 28

Question 28. Would you feel obligated to follow the precedents of the Tarift
Commission in this area?

Answer. Ar ] stated on September 28, I would feel vbligated to follow the law,
but on the question of following the way in which the Conunission has inter- -
preted or applied it, 1 believe that the Comunission can change its views s0 loug
as it is applying the law.

Question 20, If it is “virtually fmpomsible” to single out increased imports
as a “major cause” of injury under the adjustment assistance provisions of
the Trade Expansion Act, would it not by the same procees of reasoning be
“virtually impossible” to single out dumped imports as the “principal cause”
of injury, as the Code requires?

Anvwer. [ refer to my reply to the question on September 28 I think the task of
determining caumation to be a difficult one, which. of course, has to be doue to the
hest of one's abllity. When the degree of cuusation is expressed in language which
is not & model of precision, It is necessary to apply it in the context of the par-
ticular statute and the particular case so as to carry out the purpose of the law.

Question 30. Article 3(a) of the International Antidunping Code after stating
the “principal cause” test makes it clear, does it not. that the “principal cause”
test in certainly no less rigid than the “major cause” test in the adjustment
assistance provisions of the Trade Expansion Act, to which Ambassador Roth
was referring?

(See answer to question 81.)

Question 31. In fact, the “principal cause” test is even more rigid since Article
3(a) requires that dumped imports must be “demonstrably” shown to be the
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“principal cause” of injury, and since Article 3(a) also specifically requires that
dunmped imports alone must be found to outweigh “e¥ otAcr factors taken to-
gether ichich may de adversely a Yeoting the industry ¥

(The following will answer 30, 31, 32, 33, 34, 33 and 36.)

Answer. Plense refer to the answer to question 29 and to my answers on
Neptember 28, where 1 indicated the difficuity of giving precise meanjug to these
terms. The cauxation terms used by the »tatute must, in iy judgment, be applied
to the facts of particular cases in accordance with their mennlug in terws of the
context and purposes of the particular law.

As Justice Frankfurter said when he had to deal with the meaning of “sub-
stantianl evidence” in the famous Universal Camere case :

*There are no talismanic words that can avoid the process of judgwent,
The diticulty is that we cannot escape in regard to thix problem [defining
“subutantial evidence”) the use of undefined defining terms”. (Unlversal
Camera Corp. v. N.L.R.B. 340 U.8. 474 (1851).)

Question 32. In view of this qualifying language in Article 8¢(a), the term
“principal cause” could not be interpreted to mean inerely thut cause which is
more important than auy other single cause of injury?

( See nnswer to quention 31.)
Question 33. But without such qualifying language it would be appropriate to

interpret the word “principal” to mean that cause which is more important than

any other single cause of injury?

(See answer to question 31.)
Question 34. The wordn “major cause” in the adjustinent nnsistance provisious

of the Trude Expausion Act mean that cause which is more important than any
other cauxe?

Question 33. Or at least thin is an interpretation which would be proper since
there ik no qualifying language such as that found in the Code which requires
that the “major cause” be that cause which outweights all other causes taken

together?

( See answer to question 31.)
Quextion 36, Therefore, if the “major cause” text in the adjustment assistace

provizions makes it “virtually impossible” to find injury. then the even more rigid
test of the Antldumping Code would make it even more imposaible than “virtually
lmpaossible” to find injury caused by dumped lmports?

( Nee answer to question 31.)

Question 37. Since it will be virtually impossible, at the least, to find injury
caused by dumped importa under the Code, Isn't it undenlable that the Code
would a?mend the injury provisious of the Auntidumping Act In a substautive
manner

Answer. For the reaxons detailed in the anxwer to quextion 9, nothing in the
Code amendsa the Act. The taxk of the Commission to administer the provisxions
of the Act in accordance with law remaing, including the taxk of finding whether
:Iwrv has been injury and whether it has been mnsed by lm tban fair value
mpores,

Quextion 38, Do you reafirm your testimony before the Cmnmittee on Sep-
tember 28 that If the Code would amend the Antidumping Act substantively the
Cide cannot becomne effective unless approved hy the Cougresx?

Answer. [ reaffirm my testimony that the CCode cannot amend the Act. If there
in a conflict between the provisjons of the two instruments, the Act governs as
the domestic law to be applied by the Tariff Commission unless and untit
changed by Congressional amendment.

-Question 39. If making it not only “virtually” but literally limpoxxible to find
Injury caused by dumping does not amend the injury prov {stons of the .\ct. wint
wotld be necessary to constitute an amendment ¥ '

Answer. For the reasons stated In mp answer to quextion 9. nothing in the
Code can constitute an amendment to the Act. Fur & hypothetical example of &
provizion which conld raise the conflict lssm. pleane ree the fllustration offered
in my answer to question 14. ;

Quention 40. With reference to the industry provixions of the Code: Article 4
of the Code defines domestic industry. The definition states that the term
domestie industry shall include all producers in the Pnited States of the product
which is “like” the dumped product under consideration. A reglonal industry as
distinet from national induxtries could beé found under Article 4 of the Code
only if there exist “exceptional circumstances”?

Anawer. Article 4 of the Code appears to be worded somewhat differently from
the paraphrase in question 40. It refers to *“‘domestic producers as a whole of the
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like products or to those of thews whose collective output of the products constl-
tutes & major proportion of the total domestic prod of these products”, not
to “all producers in the United States . . .”. There are some language differences
as well between the text, of the Code and the paraphrase in question 41. (below)

On the principal question in this series (40, 41, 42), question 42, uothing fu the
Code changes the existing anti-dumping law, including the authority of the
Turiff Commission to interpret and apply ip accordauce with law those portions
of the Act comumitted to its administration,

Question 41. And such exceptional circumstances cun be recognized only if
the domestie producers supplying a regional or limited competitive market *sell
ull or almoat all of thelr production of the product” in such regional market?

Auswer, D'lease see my answer to question

Question 42. Would this provision in Aruicte 4 of the Code restrict the existing
authority of the Tariff Coynnivsion under the Antl-dumping Act?

Auswer. See my answer to question 40

Quexstion 43. Article 4 of the Code would Impose still another restriction on
the Tariff Comission’s authority to find injury to a regional industry in that
industry must be “demon=trably”™ shown to be the “principal caunse” of injury
to “all or almost all of the total production of the product” in the particular
reglonal warket? ‘

Answer. Please see my answer to question 40 for It applles here ar well,

Question 44. Ilas the Tariff Cummission ever applied this test in 1tx determina.
tious of regional Industriex and regional wnrkets?

Auswer. I do not recall, though I have not gone back over all the cases to
refresh my mewmory, that the Tariff Commission has ever used the phraseology,
*demonstrably” the “principul cause” of injury. 1 have not checked on the latter
part of the statement in the question but the answer in the first sentence of this
answer covers the totulity of the question.

43. In the Soil Pipe Case In 1958, and later in six cement cases, in two steel
cuxes and in at least oue chemical cuse involving the West Coast, the Commission
found regional industries, did it not?

.Answer. I have nut gouve back to rercad all the enfuerated cases, but I recall
that the Commission in a number of them found that circunstances indicated
that & geographical segment of an industry was “an industry in the United
States” for the purpuses of the Anti-Dumping Act.

46. In any of those cases did the Commission require a showing that “all or
almost all of the production” of the mewmbers constituting the regional industry
was sold in the regional market involved?

47. In each of those cases is it not the fact that the record made it impossible
for the Tariff Commlission to make a finding that “all or almost all” of the prod--
uct Il‘nvglved by the members of the regional industry was sold in the reglonal
market ‘

48, If the answer to the above question is in the afirmative, do you agree that
2:«; ,Coda would amend in a substantive manner the industry provisions of the

cl
Answer. (Questions 46, 47 and 48). On questions 46 and 47, I have not gone
back to reread those cases, and I do not recnll the ennmerated circumstances. The
gravamen of these questions, however, ix that, assuming the accuracy of the
statements contained in them, does the Code amend the Act? In my opinion, for
the reasons stated in the answer to question 0, the Code cannot and does not
amend the Act.

49. In each of those cases in which injury to a regional industry was found by
the Tariff Commission, if the Code had heen in effect would not the Tariff Cow-
‘mjlmn;n have been required to make exactly the opposite findings, to wit. no
njury

Answer. The Tariff Commission would not be required by the Code to interjret
the Act differently. For the reasons stated in the answer to Questions 9 and 40,
the Code does not amend existing law, including the authority of the Commis-
sion to interpret those provisions of law entrusted to it for administration. The
Commission will continue to have the authority and duty to interpret and apply
the Act, 80 far as it is entrusted to the Commission’s administration, in accord-
ance with American legal priuciples.

50. In any of these crses, did the Tariff Commission require a showiug that
all or almost all of the producers constituting the regional industry had suffered
material injury from dumped fmports?

51. Under the Code, such a showing would be required before the Commis-
sioner could make a determination of injury, would it not?
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32. No such showing is required by the Act?

33. In this respect would not the Code amend the Act?

Answers to questions 30, 51, 83 and 53. The anwwer to questions 46, 47, and
48 appears to be applicable to these questions as well.

&b, An Article 10 forbids the institution of any provisional mmur:; such as
the withholding of appralsements, unlews there is “suficient evidence of injury”
ans well as of dumping prices?

a3, Must there be tindings of dumplug prices and of injury before appralie-
ments may be withheld?

8. Must there be “reason to belleve or suspect” the existence of dwupiug
prices and of injury?

37. Yet the Act requires the Necretary of the Treasury to order the withhold-
ing of apprulvements whenever he has reason to believe or suspect dumping

prices are being charged, does it not?
O8. The Becretary s required hy the Act to take such action without inquiring

into the question of injury?

Answers to questions 34, 53, 36, 37 and 58. These guestions on withholding of
appraivement are in the area of the Treasury Departinent's responsibilities.
Treasury is the agency empowered to withhold appraisement. It is my under
standing that the Tariff Commission has no responsibilities under the Act in
respoct of withholding of appraisewent, and no authority to question the actions
of the Treasury Department in respect of its fulfillment of its statutory responst-
bilities. 1 respectfully request, therefore, that these questions be asked of the
respousible Department. "~ A

50. In 1064, Congress took away from Treasury the power to determine injury
and gave this power to the Turiff Commission?

Answer. Yen,

60. Does not the Code require slmultuneous investigations of injury and
dumping prices?

Answer. Article 3 of the Code states that “evidence of both dumping and injury
shull be cousidered siwmultaneously in the decislon whether or not to initiate
na investigation. and thereafter, during the course of the investigation, starting
‘l:: a db:‘l:l not later than the earliest date on which provisional measures may

apy oo

61. The Act specifically provides that injury investigations shall be undertaken
by the Tariff Commission only after it has received advice by Treasury of
affirmative determination by Treasury of dumping prices?

Answer. The Act staten that whenever the Recretary of the Treasury deter-
mines that foreign goods are being. or are likely to be sold. in the United States
or elrsewhere at less than fair value, he “shall so advise” the Commission, “and
the maid Comumission whall determine within three months thereafter whether
an industry is being or is likely to be injured or is prevented from being cstab-
lizhed, by rearon of the fmportation of such merchandise into the United Staten”,

62 Would the Code In this rexpu ot conflict with and amend the Act?

Answer. 1 respectfully request that the Treasury Departinent be asked to com-
ment upon the question whether it prohibited by the statute from considering
stmultaneousaly cvidence of both xales at lesn than fair value and injury in decid-
fug whether to initiate an investigation as to the question of whether or not there
have been sales at less than falr value. This question, like questions 04 through
5%, is in the Treasury’'s area of responaibility, not in the area of nsibility
of the Commission. The Tariff Commission. in my opinion, is required to deter-
miune the injury question within three months of receiving the advice required
by the statute, and not at noine earller time,

G3. Do you agree that the Act would be greatiy weakened by the Code? Was
not this the aim and objective of the Code?

64. Can you cite one iustance in which the Act was strengthened?

Answers to questioun 63 and 64. Ax stated in the answer to question 0, the Act
is not unende& the Code in any respect.

An I understand it. the object of the Code was to impowe international obliga-
tlonx upon countries party to it, in regard to the administration of anti-dumping
measures, The thrust of the Code’s provisions appears to be in the direction of a
greater «legree of predictability, and a shorter period of uncertainty in the ad-
ministration of antl-dumping measures than was believed to be the practices of
many countries in the past: and toward the end that anti-dumping practices
“should not constitute an unjustifiable lmpediment to international trade”,
which it was believed was the case for some countries.
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Whether in fact those objectives will be realised is a matter of speculation at
this time. It depends upon what countries do in fact.

(Whereupon, at 12 :30 p.m., the couunittee adjourned, subject to call

of the Chair.)
(By direction of the chairman, the following letters are made &

part of the printed record :)

UNIVERSITY OF (CALIFORNIA, LOSs ANGELES,
SCHOOL OF Law,
Loas Angeles, Calif., Scptembder 23, 1967.
Senutor RussiLs B. Loxg,
Chairman, Financial Commitice,
U.8. Senate, Washington, D.C.

Duan SgxaTos LONG: It wus & great pleasure for me, not long ago, to read in
the newspaper that President Johnson has nominated Ntanley D. Metsger to the
position of Chuirman of the United States Tariff Commission. My inunediate
reaction, upon reading of thix, was that the designation of Mr. Metsger was one
of the outstanding appointments made by the Presideut in some tiwe.

Mr. Metzger has been known to me over & period of approximately tifteen years,
first, when he was axsistant legal advisor in the Depurtment of Ntate, and sub-
sequently, as a professor of law. Over that period of time I have never failled to
be impressed by Mr. Metzger's wide rauge of knowledge, his intellectual honesty
aud by his objectivity and his fair-mindedness. 1 have no doubt whatsoever that
as chairwan of the United States Tariff Commission. Mr. Metsger would bring to
that agency and to its vperatious, experieuce, knowledge, and impartiality of an
exceptional degree, Mr. Metxger {s & maun of great integrity, with a profound
swnne of responslbility as a citisen and as a public servaut, whose services the
U'nited States Government will be fortunate to have.

Sincerely yours,
Patt O. ProERL,

Professor of Law.

Law ScHooL or HARVARD UNIVERSITY,
Cambridge, Mass., Scplenmber 23, 1967,
Hon. RusskLL B. LoNg,
Chuirman, Committec on Finance,
U.8. Benate, Washington, D.C.

Dzan 8gxatos Loxa: I am writing in support of the appolutinent of Professor
Ntanley D. Metzger as Chalrman of the United Statex Tarif Comunission,

1 have known Professor Metzger professionally for at least ten years and have
fullowed his work closely. He is & great authority on the law of foreign trade,
in both its domestic and international aspects, and he is one of the few people
in this country who are fully conversant with international economic law. His
entubination of public service and teaching and writing in these fields have given
him & breadth of vision which commend him for the office for which he has been
nominated. Professor Metsger's judgment is sound, aud I am sure that he would
lpp::‘tch questions before the Commission with judiciousness and with under-
standing.

It is much to be hoped that the Senate will confirin Mr. Metsger's appoint-
weut. He would, I am sure, discharge the office of Chairman of the United States
Tariff Commission with the greatest distinction.

Yours truly, R R Bax
TER,

Professor of Law.

AMERICAN IMPORTERS ASSOCIATION, INC.,
New York, N.Y., Scptembder 28, 1987,
fenator RusseLt B. Loxe,
Chairman, Finance Committce,
U.8. Senstc, Washington, D.C.
Dxas S8exaros Loxa: We are writing in support of the nomination by Prexident
Johnnon of Stanley. D. Metzger to be Chairman of the United States Tariff

Commission.
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It i» most fortunate that the President was able to prevall upon Mr. Metager
to aceept the appointment. The Prexident spent considerable time and effort in
order 10 fiud the right man for the position and we feel it is huportant that his
choice be supported, particularly io view of Mr. Metzger's qualificationn,

His work iu the trade ugrecments tield from 1946 until the preseut time hus
been a notable coutribution to the prograw, aud we feel confident that he will
briug the suwe inquiring mind and unbiased judgment to the Commirsion, We
could review his achievements while with the Depurtment of State and his
subsequent work as consultunt to the President and the State Depurtinent but
you are well awure of these already.

Your Committee as well as the Senate us a whole have been given an unusual
olipurtunity to support the President by giving approval to the nomination, We,
therefore, urge that the appointment of Mr. Metzger be continned,.

Nincerely, : »
) GERaLD O'BRIEN,
Exceutive Vice President.
L]

YALE UNIVERSITY LaAw Bcgour,
Neawr Haven, Conn., Scptember 22, 1967,

Hon. RuastLL Loxg, _
Chairman, Scaate Finanee Comantitiee,

U.8. Nenate,

Waahington, D.C.

My Dear Renatok: I understand that the nomination of Rtunley D. Metzger
to e Chairman of the Taritf Commisslon is before your Committee. 1 cousider
the nomination a splendid one and want to recomnend it highly.

Mr. Metzger worked with me in the Department of State when I was Deputy
Legul Adviser. He wan Assistant Legal Adviser in charge of the Econoumic
Division of the Legul Advizer's Oilice. He war charged with the work of the
Office that lncluded tariff and trade. Hix work, both in Waxhington and abroad
in the negotiation of trade agreements, was always of the highest quality.

More recently Mr. Metzger has been teaching at George Washington University
Law School. While there he hax written in the fleld of hix specinlty, as well an
serving from time to time as conxultant to the Departiment of State. He 18 gen-
erally recoguized ax an outstanding authority.

Mr. Metzger In a man of great strength of character and firmness of conviction,
1 believe all who deal with him recognize him to be just and fair. I have no
doubt he would be an excellent Chairman of the Tariff Commission.

Nincerely yours, Jacx B. Tars, Associste D
N ATE, Associate Dean.

SHEARMAN & STERLING,
New York, Scptember 21, 1967,

Hon. RusserL B, l.oxa,
Chgirman, Finance Committee,

U.8. Senate,

Washington, D.C.

DEAz Mz Crainuax : Stanley D. Metzger has been nominated to be Chairman
on the Tariff Commission. and the nomination is now subject to conxideration
by ymntl;n(;‘ngmume. I take the liberty of writing you to urge approval of this
a ntmen

have known Professor Metsger for some twenty years. We met when he was in
the Office of the Legal Advisor to the Recretary of State and I wax, as I am now,
a practicing lawyer in private practice. During the ensuning years, 1 must con-
fesa that our acquaintance hax ripened into & warm frieudship, but I am, vever
theless, convinced of my objectivity when I reprexent to you that Stanley
Metsger will be. as in the past he has been. an oustunding public servant.

It would be pointless for me to burden the Committee with a catalogue of his
professional and intellectual attainments. His distinguished record speaks for
itself. The reason that I trespass upon your time is that I do believe it important
that I record my view as one who has met the man over »o jong a period in the
varying roles of colleague, friend and, not leant important, adversary, I regard
Stanley Metzger as & man of total moral integrity and total intellectnal honesty.
It reems to me that these qualities are the moust significaut qualifications for
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the pust to which he has been nominated ; cou with his demonstrable expe-
rience and capacity, they make his rightuess for the job overwhelmingly clear.

Faithfully yours, Hanax

UNiTED CHINA & GLAsS Co.,
Now Orileans, La., Octoder 3, 1937.

MHon. Rrssit B. Loxa,
Nenate Ofice Building,

Washington, D.C.
Sin: It has just come to my attention that the Senate Finance Committee, of

whlch. you are chairuwun, will hold a heariug, for the purpose of confirming Mr.

Stanley D. Metxger as chairuan of the U.8, Tarlff Commismsion,
We are well aware of Mr. Metager's long service with the State Department,

alko his work as a cousultant to the President in connection with the Trade
Expansion Act of 1002, the Kennedy Round and his writings regarding American
foreign trade policies,

We being one of the larger linporters in the United States feel that Mr. Stanley
D. Metagor's appointwment as chairman of the U.8. Tariff Commission would be
very beneficial to the country at large as well as to ourseives.

Also, we feel that with the legal background of Mr. Metsger the President
could not have made & wiser choice in selecting a man of his stature.

We respectfully ask that you solicit your colleagues and try to get Mr, Metsger
confirmed in this position.

yours,
JEROME Lxvy,
Vioe President, Invports and Esports.

Law 80HooL or HARVARD UNIVERSITY,
Combridge, Mass., October §, 1967.

Senator RusskLL Loxno,
Senate Finance Comemitiee,

77.8. Senate,

Washington, D.C.

Drar S8zNaroa Loxa: I am writing in support of the nomination of Stanley
Metzger to be Chairman of the United Btates Tariff Commission.

I have known Professor Metsger for many years, both personally and profes-
stenally. When I was Legal Adviser of t.ho State Department, I consuited him
on & number of occasions. In every case 1 found him to be & man of honesty and
integrity, sound and dispassionate judgment, and highest professional commit-
ment. He has devoted years of scholarship and action to United States trade
policy. There is no one I can think of who knows more about the subject.

xnmyvlow.houmxm:quuw in every way for the position to which he
has been nominated. I am confident he will make & distinguished Chairman of
the M

yours,
ABRAM CHAYES,
Professor of Lew.

),
Borkeley, Calif., September 87, 1967.

Hon. Russzii B. Loxe,
U’.8. Senate,

Waeshington, D.C.
Dxan 8cxatos Loxa: I have learned of the nomination of Stanley D. Metsger

for Chatrman of the United States Tariff Commission and would like to express
my hope that the Senate will confirm the nomination.

Being a Professor of Law (with a specialty of International Law) at the Ual.
vernity of California at Berkeley, I have known Professor M and his
achievements for many years both in his capacity as Assistant Adviser in
the State Department and as Professor at Georgetown University Law School.

1 have high regard for the intellectual ability and statesmanlike character of
Mr. Metsger. In my opinion he has always combined good judgment with a clear
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appralsal of the ramificutions of the questions before him. He possesses & superb
kuowledge of international law and insight into the forces which determine
policy. I have no question that he will have the interests of the U.8, at beart at all
tiwes and that be is completely loyal to our country.

T could Wﬁf this letter 3{ lHating iudividual achlevementa, but knowing
the dimensions of the burden of your office 3} would like to confine myseif to s
statement to the effect that 1 wholeheartedly approve President Jobhnson's cholee,

Very slacerely yours, Sterax A, RisENYELD,
Emanuel 8, Ilclicr }'ro]euor of Law.

YaLx Law ScHooL,
New Haven, Conn., Scptembder 33, 1967,
Nenator RusseLL Loxa,
Chalrman, 8cnate Finagnce Committer,
U.N. Benate, Washington, D.C.

DEar BExAtos Lona: It has come to my attention that Professor Stanley D.
* Metzger has been nominated to be Chairan of the Tariff Commisalon,

May I take the liberty of joining with other frieuds in strong support of the
nomination of Professor Metxger. I have known Professor Metzger well aince
he was an Axsintant Legal Adviser in the Department of State and in more re
cent years we have been colleagues together in many undertakings in the tield of
International Law, Three summers ago we were associated in a seminar at New
York University dexigned for the training of other teachers from all over the
country.

Professor Metzger is a man of appropriate streugth of character, mind and
personality for high position. He s greatly reapected by all of his colleaguen
:;l‘the teachiug profession both for hix scholarship and for high quality of Jeader

1118
Your most aympathetic consideration of Professor Metsger's nowination will be
greatly in the public interest.

Sincerely yours, )
Myaxs 8. McDovoal.

Law ScHooL or Harvasp UNIVERSITY.
Cembridge, Mass., Septcmber £9, 1867.

Senator RussiiL B. Loxa,
s Cholrman, Scnate Finonce Commitioe,
U.8. Senate, Washington, D.C.

Dzan Rexaton Joxo: I am writting in support of the nomination of Stauley
* D. Metsger to be (‘hairman of the United States Tariff Commimion.

In teaching a course on the Law of International Trade at Harvard law
~ School during the past 18 years, I have had frequent ocvanion not ouly to use
- Mpr. Metsger's published works but also, te consult with him from time to the.
He ia, of course, one of America’s authorities on the law of international trade.
1 can also testify that he is also a person of excellent judgent and high dedica-
tion to publie service,

Mr. Metzger is the kind of person who will malutain the delicate balauce be-
tween our domestic and our international interests which Is required of the
'll‘:rm Commiadon. His nowmination would do credit to your Committee and to
the country.

Yours siucerely, Ha 7. bea
' woLb J. MAY,

Prafensor of Law.,

O
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