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(1)

MEDICARE PRESCRIPTION DRUG BENEFIT:
REVIEW AND OVERSIGHT

TUESDAY, MAY 8, 2007

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:07 a.m., in

room SD–215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Bingaman, Lincoln, Wyden, Schumer, Cant-
well, Salazar, Grassley, Thomas, and Bunning.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.
The book of Leviticus instructs, ‘‘Rise in the presence of the aged.

Show respect for the elderly and revere your God.’’
Today we continue our examination into whether Medicare’s pre-

scription drug program is rising to the needs of its beneficiaries
and showing sufficient respect for America’s seniors.

Last week, we heard from beneficiary advocates and phar-
macists. They confirmed that America’s seniors need Medicare’s
prescription drug program to get affordable drug coverage. We have
heard that the program has enrolled more than 22 million seniors.
Before the program, many of these seniors did not have coverage,
and now surveys show that 80 percent of seniors are satisfied with
the program. By these measures, the program has been a success.

But last week, we also heard some troubling reports. We heard
about a pattern we have been hearing about since the program
started: it is a pattern of poor administrative planning, it is a pat-
tern of weak oversight of plans, and it is a pattern of failure to re-
spond to seniors whom Congress intended the program to serve.

We heard again about the problems that agencies and private
plans have sharing data; the left hand is not talking to the right.
We heard of administrative mix-ups that have led the government
to withhold the wrong amount from millions of Social Security
checks, mix-ups that have led low-income seniors not to get the
benefits for which they are eligible. These seniors have, thus, not
been able to afford their prescriptions. These mix-ups have meant
uncertainty and hardship for many.

Last week, we heard about the confusion caused by rampant
marketing. We heard how seniors who only want prescription drug
coverage are ending up enrolled in Medicare Advantage plans that
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they do not understand. We heard that private plans are being al-
lowed to operate without sufficient control.

Tobey Schule, a pharmacist from my home State of Montana,
told us that seniors there have to choose among 50 plans. He told
us how confusing that is. He told how many of his patients have
ended up in a plan that is not the best for them based on the drugs
that they need.

Tobey also described how a senior may pick a plan because it
covers a certain drug, but then the plan can remove that drug from
its formulary. This causes seniors to change medications. Plans are
overruling the doctors’ medical decisions and the patient’s choice in
search of savings.

Last week, we heard how seniors who had a problem with the
program cannot get answers. One witness described how seniors
are ‘‘shunted’’ from one place to another. They get passed around
among agencies and private plans, and they never get their prob-
lems solved.

We are aided in our oversight efforts today by the Government
Accountability Office. Today, they will unveil their report on chal-
lenges in enrolling dual eligible beneficiaries, a particularly vulner-
able population.

We are not here today to place blame, but this committee will
hold administrators responsible. We are here today to find out why
problems are occurring. We are here today to hear what plans are
doing to fix them, and we are here today to determine what the
committee needs to do to ensure that the benefit is serving all sen-
iors.

I expect two things from those entrusted to run our programs: re-
sponsibility and honesty. As to responsibility, we all need to re-
member that Congress created this program to serve America’s
seniors. We are the hired hands; they are our bosses. And by ‘‘we’’
I mean the executive branch, HHS, CMS, as well as members of
the Congress. We are here to work for the people. We are just em-
ployees. The seniors are our employers. They are our bosses, and
we are here to serve them.

They deserve careful planning that considers their needs. They
deserve regulators who keep a watchful eye over their private
plans. They deserve administrators who respond to their concerns.
In short, they deserve respect.

Congress set up the program, and plans are a very important
part of that. But the bottom line is, many plans seem to operate
based on a profit motive more than they do to the public, more
than they do to seniors. We are here today, frankly, to help seniors,
help the public, because that is who we are here to serve. It is our
responsibility to make sure that we put the interests of seniors
first.

As for honesty, I have said it from the very beginning of this pro-
gram, that I expect administrators to be forthcoming. If there is a
problem, tell us about it, and tell us how you plan to fix it. If an
immediate solution is not possible, then we can find another way,
even if it requires legislation.

So let us make this hearing the first step toward making honest
and responsible improvements to Medicare’s prescription drug pro-
gram. Let us make sure that the program is showing sufficient re-
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spect for America’s seniors. Let us ensure that the benefit is doing
what it was designed to do: improve the health and well-being of
America’s seniors.

Senator Grassley?

OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. Yes. Senator Baucus and I wrote this pro-
gram, so you should not be surprised that we are having oversight
hearings because we want to make sure that it works according to
the way we intended. So, we have agencies responsible for the ad-
ministration before us today.

I think we owe a debt of gratitude to the Centers for Medicare
and Medicaid Services and to Social Security for putting a very
complicated program into operation after we passed it for the ben-
efit of millions of beneficiaries across the Nation. But there have
also been some unfortunate glitches.

Most of the early problems seem to have been resolved and they
were resolved quickly, and we commend the agencies for that. But
there are some persistent problems that should have been fixed by
now. I have been fairly vocal that, while much good work has been
done, there is room for improvement.

When this bill was written by the two of us, we took great pains
to make sure that plans wanting to serve Medicare beneficiaries
would have to meet strict requirements. Pharmacy availability and
formulary rules are just a couple examples of those requirements.

What I am particularly interested in learning more about today
is how the agencies are enforcing requirements spelled out in regu-
lations and rules. We know, for example, that the agency requires
that if a plan wants to change its formulary it must allow enrollees
to continue to take the drug that they are already taking until the
end of the year.

We know that CMS has told plans that they are responsible for
claims for new dual eligibles back to their retroactive enrollment
dates. This is important because Medicaid provided retroactive
drug coverage.

Not long ago I heard from a pharmacy in Iowa about problems
affecting dual eligible beneficiaries. The director of billing for the
pharmacy informed me that it had not received any payments for
claims for Medicare beneficiaries who did not choose a Part D plan,
but who were later found Medicaid-eligible and retroactively en-
rolled. The plans are obligated to pay those claims, yet there had
not been any payments made to this pharmacist.

Senator Baucus, as well as Senators Hatch, Rockefeller, and my-
self requested that the Government Accountability Office study
these issues. I am pleased that it was completed in time for this
hearing.

Now I would like to comment on the Social Security Administra-
tion and its work on the low-income subsidy. We all know that it
is not easy to get people enrolled in assistance programs that they
are eligible for. We have seen that with Medicaid, SCHIP, and the
Medicare savings program.

The Social Security Administration seemingly pulled out all stops
to find beneficiaries and get them signed up for the extra financial
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help. The results were impressive, but, despite their resource-
intensive effort, millions of beneficiaries eligible for the extra help
still do not receive it.

I am looking forward to hearing from the Social Security Admin-
istration today about its work to re-tool the application and its out-
reach strategies, and from the Government Accountability Office,
which is looking into the low-income subsidy application process as
well.

Finally, I cannot help but bring up an issue that we—meaning
CMS, the Social Security Administration, and this committee—
have talked about at length, and that is the Social Security with-
hold option that some beneficiaries have chosen to pay their Part
D premium.

It has worked well for many beneficiaries, but, as one advocate
put it at the hearing just last week before this committee, it has
been a nightmare for other beneficiaries. Last fall, we held a mem-
ber meeting on this topic. While I do not question that progress has
been made, it is clearly not enough, as we have heard in testimony
before this committee. We need to know when it will be fixed once
and for all.

At last week’s hearing, I said this committee is ultimately re-
sponsible for the drug benefit’s operation. On many fronts, the ben-
efit has been a resounding success, but it’s not perfect. This hear-
ing and last week’s hearing not only continue the committee’s com-
mitment to strong oversight, they also will provide a solid founda-
tion for the committee’s consideration of improvements to the drug
benefit.

One area that I am particularly interested in is the pharmacy
issue. Last week, we heard again that some plans’ practices have
made it difficult for pharmacists to fully gauge the terms and con-
ditions of the contract. That, to me, just does not seem fair, par-
ticularly considering that there is not one of these plans that does
not have to be approved by the Secretary of HHS before it goes into
effect.

You would think that approval of those plans would take a look
at the contracts and make sure that the contracts are fair to the
one class of people that we were intending to make sure was pre-
served in our communities, and that is the community pharmacist.
I think this and other areas deserve more attention.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Now I would like to welcome our panel. First, we will hear from

Abby Block, the Director of the Center for Beneficiary Choices at
the Centers for Medicare and Medicaid Services. Ms. Block was re-
sponsible for the implementation of the prescription drug benefit.

The second witness is Bea Disman from the Social Security Ad-
ministration. Ms. Disman is the Regional Commissioner of Social
Security for the New York Region, and also serves as the chair of
the Medicare Planning and Implementation Task Force.

Third is Kathy King. She is the Director of Health Care at the
Government Accountability Office. Ms. King is the lead author of
a GAO report being released today on the dual eligible beneficiaries
in the Medicare drug benefit.
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Finally, we will hear from Barbara Bovbjerg, also from the Gov-
ernment Accountability Office. Ms. Bovbjerg is Director of Edu-
cation, Workforce, and Income Security.

A reminder to all of you: 5 minutes in your oral presentation.
Your statements will automatically be included in the record.

Ms. Block, why don’t you proceed?

STATEMENT OF ABBY L. BLOCK, M.A., M.S.W., M.B.A, DIRECTOR,
CENTER FOR BENEFICIARY CHOICES, CENTERS FOR MEDI-
CARE AND MEDICAID SERVICES, DEPARTMENT OF HEALTH
AND HUMAN SERVICES, WASHINGTON, DC

Ms. BLOCK. Good morning, Chairman Baucus, Senator Grassley,
and distinguished members of the committee. I am pleased to be
here today to discuss the Medicare prescription drug benefit and,
in particular, plan oversight and review. First, it is important to
review where beneficiaries are today following enactment of Part D
just 3 years ago. Nearly 24 million beneficiaries are enrolled in
Part D. Not only do 90 percent of eligible beneficiaries have pre-
scription drug coverage through Part D or other sources, but recent
surveys tell us that 80 percent of Medicare beneficiaries are satis-
fied with current coverage and drug plans.

In addition to beneficiary participation and satisfaction, the pro-
gram also excelled in beneficiary savings and reduced costs to tax-
payers. In fact, beneficiaries are saving an average of $1,200 a
year, with estimated premiums 42 percent lower than originally es-
timated.

One year ago, CMS was resolving a number of systems and proc-
esses issues that impacted some Part D enrollees’ ability to access
covered drugs. The high priority that CMS has placed on working
hard to find and fix the problems to avoid similar issues in 2007
has paid off. We work with plans, pharmacists, and States to im-
prove data systems impacting beneficiary access. For example, we
facilitated better communication between plans and pharmacies
which resulted in upgrades to pharmacy software systems that will
improve messaging between pharmacies and plans for better cus-
tomer service. Also, throughout the year CMS made a series of sys-
tems and processes changes and enhancements to improve our file
and data exchanges with plans, my fellow witness, the Social Secu-
rity Administration, and the States to improve performance and ac-
curacy in enrollment and processing. While these efforts have yield-
ed positive results, we understand that we still have a long way to
go.

The oversight of Part D plans is a continuous effort. I want to
talk today about some of the ways that CMS is building upon les-
sons learned and information gathered during 2006. One important
example is an improved method of identifying companies for com-
pliance audits, making more efficient use of resources available. In
addition, CMS has developed a contractor risk assessment method-
ology that identifies organizations and program areas representing
the greatest compliance risks to Medicare beneficiaries and the
government.

In that vein, we envision an approach to oversight that will in-
clude a mostly centralized data-driven program, fueled by data pro-
vided by contractors and beneficiaries. While receipt and analysis
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of data is central to this oversight strategy, regularly scheduled
and focused targeted program compliance and program integrity
audits will be necessary to ensure program compliance. CMS an-
ticipates the risk assessment tool to be ready for implementation
and use in January of 2008.

Further, CMS is now working with a contractor to augment the
internal agency resources available for Part D compliance audits.
Among other things, the contractor is conducting ‘‘secret shopping’’
of sales events across the country to enable CMS to learn firsthand
about what is happening in the sales marketplace and to identify
organizations in need of compliance intervention.

In addition, strengthened relationships with State regulators are
a key to help freely share compliance and enforcement information
we jointly regulate about marketing agent conduct.

Specifically, CMS worked cooperatively with the National Asso-
ciation of Insurance Commissioners and State departments of in-
surance to develop a model Compliance and Enforcement Memo-
randum of Understanding (MOU).

More fundamentally, before a plan sponsor is allowed to partici-
pate in the Part D program, it must submit an application and se-
cure CMS approval. CMS performs a comprehensive review of the
application to determine if the plan meets CMS requirements.

CMS has established baseline measures for the performance data
and has been tracking results over time. Plans not meeting the
baseline measures are contacted by CMS and compliance actions
are initiated. Actions range from warning letters all the way
through civil monetary penalties and removal from the program,
depending on the extent to which plans have violated program re-
quirements. All violations are taken very seriously by CMS, with
beneficiary protection the foremost concern.

In my written testimony I have outlined more specific informa-
tion related to the recently released 2008 Call Letter to plans that
serves as central guidance to help plans implement new CMS poli-
cies and procedures. As an example of what is included in the Call
Letter, CMS expects that sponsors must assign preferred cost-
sharing amounts in alignment with preferred formulary tiers.
Plans whose cost-sharing amounts fall above the mean will be rig-
orously examined under the discrimination review. The Call Letter
also highlights important reporting requirements, transparency in
data exchange between CMS and Part D plan sponsors, and puts
significant emphasis on marketing compliance.

CMS continues to make significant progress in overseeing and
promoting quality Part D prescription drug coverage. With ongoing
effort and vigilance, I am confident we will see continued high lev-
els of plan compliance with program requirements, along with sig-
nificant improvements where necessary on this critical front.
Thank you again for the opportunity to speak with you today. I
look forward to answering your questions.

The CHAIRMAN. Thank you, Ms. Block.
[The prepared statement of Ms. Block appears in the appendix.]
The CHAIRMAN. Ms. Disman, you are next.
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STATEMENT OF BEATRICE M. DISMAN, M.A., M.B.A., REGIONAL
COMMISSIONER OF SOCIAL SECURITY, NEW YORK REGION;
AND CHAIR, MEDICARE PLANNING AND IMPLEMENTATION
TASK FORCE, SOCIAL SECURITY ADMINISTRATION, NEW
YORK, NY
Ms. DISMAN. Mr. Chairman, members of the committee, on be-

half of Commissioner Astrue I thank you for inviting me to provide
an update on the Social Security Administration’s ongoing efforts
to sign up eligible Medicare beneficiaries for the low-income sub-
sidy, or ‘‘extra help,’’ as it is commonly known.

In my role as Regional Commissioner and as chair of the Task
Force, I have seen the truly tireless and dedicated efforts of many
Social Security employees as they reach out to those individuals
who could benefit from ‘‘extra help.’’

Also, every day our Social Security employees in our field offices
and on our 800-number lines deal on a one-on-one basis with Medi-
care beneficiaries to assist them in filing for the ‘‘extra help.’’ I am
pleased to provide you with an update of our story.

Social Security has continued to use every means at our disposal
to reach those who could benefit from ‘‘extra help.’’ We have been
in the communities, in senior citizen centers, pharmacies, public
housing, churches, any place in which we feel senior citizens or the
disabled were likely to be found.

We have also continued to work with State pharmaceutical pro-
grams, State health insurance programs, area agencies on aging,
local housing authorities, community health clinics, prescription
drug plans, and others to identify people with limited income and
resources who might be eligible for ‘‘extra help.’’

Throughout these efforts, Social Security has attempted to reach
every potentially eligible Medicare beneficiary multiple times, in a
variety of ways. Whether there are 300 or 3 million people, Social
Security’s job is the same—find them. Find them where they live,
find them in the communities where they work, find them in any
way we can. Our message is simple: if you could possibly benefit
from this program, Social Security will help you apply.

For more detail on the many avenues Social Security has used
to reach and inform low-income Medicare beneficiaries about ‘‘extra
help,’’ for example, the multiple targeted mailings, telephone calls,
and targeted events, I refer you to our written testimony.

Today, however, I would like to focus on a new initiative. I am
pleased to talk about a new strategy in our continuing efforts to
inform the public about ‘‘extra help.’’

This outreach initiative, themed ‘‘Show Someone You Love How
Much You Care,’’ is designed to inform relatives and caregivers—
the sons, the daughters, the grandchildren, family friends—who
count a Medicare beneficiary among the important people in their
lives.

By specifically focusing on these caregivers, Social Security hopes
to reach even more individuals who could be assisted through the
‘‘extra help’’ program. At the end of April, the Commissioner met
with the advocacy organizations that SSA has been engaged with
as partners over the last 3 years to ask their assistance in this new
strategy. I have already seen this strategy on a number of their
websites.
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We are launching the strategy this week, around Mother’s Day,
as we celebrate some of the special people in our lives. This year,
we are asking that people show someone they love how much they
care by learning about ‘‘extra help’’ that is available with Medicare
prescription drug costs. We are asking them to take a further step
to help those loved ones apply.

This week, Social Security employees around the country will be
visiting flower shops, restaurants, and places of worship to make
information about ‘‘extra help’’ available. I personally will be vis-
iting one of the largest African American churches in Jamaica,
New York on Mother’s Day, and I have filmed TV spots publicizing
‘‘extra help’’ for NBC’s local consumer reporter.

I have seen the activities from around the Nation. My colleagues
and their staffs are actively engaged. Social Security also intends
to publish related articles in the media and be on local TV through-
out the Nation.

Outreach efforts also include distribution of a special pamphlet
entitled ‘‘This Mother’s Day Show Someone You Love How Much
You Care,’’ and we made this phamphlet available to all the con-
gressional staff as well.

The campaign will continue throughout the year with a second
series of targeted events scheduled for Father’s Day. Your offices
should be receiving these pamphlets. We are very excited about
this new initiative, its timing on Older Americans Month, and its
prospects for assisting low-income Medicare beneficiaries.

In addition, Social Security has made a special effort with CMS
to reach those beneficiaries who lost their deemed status in Janu-
ary, 2007, and to have them file for the ‘‘extra help.’’

Of the approximately 630,000 individuals affected, 247,000 have
applied for ‘‘extra help’’ and 168,000 are eligible. This is in addition
to those that the States have re-deemed.

Social Security is currently personally calling 188,000 of those
beneficiaries who have not yet filed for the ‘‘extra help.’’ Almost
850,000 beneficiaries have filed for ‘‘extra help’’ this fiscal year.
About 200,000 of those filings were unnecessary because the appli-
cant was automatically eligible or they had filed more than once.
Based on these filings, about 350,000 individuals are eligible for
the ‘‘extra help.’’ We continue to receive about 30,000 applications
every week, or over 100,000 a month.

In conclusion, I want to express to this committee my personal
thanks for your continuing support for the Agency. I can assure
you that the dedicated employees of Social Security will continue
to do our very best, not only in administering the ‘‘extra help’’ pro-
gram, but also in providing our very important traditional services
to the American public.

We realize that our job is not complete, and we continue to look
for ways in which we can reach those in need. We look forward to
our continuing dialogue with organizations, advocacy groups, and,
of course, this committee.

Thank you. I am glad to answer any questions that you may
have.

The CHAIRMAN. Thanks, Ms. Disman.
[The prepared statement of Ms. Disman appears in the appen-

dix.]
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The CHAIRMAN. Ms. King?

STATEMENT OF KATHLEEN M. KING, M.A., DIRECTOR, HEALTH
CARE, GOVERNMENT ACCOUNTABILITY OFFICE, WASHING-
TON, DC

Ms. KING. Mr. Chairman, Ranking Member Grassley, and mem-
bers of the committee, thank you for inviting us here to testify
today.

As you know, the Medicare Modernization Act moved the drug
benefits of dually eligible Medicare and Medicaid beneficiaries from
Medicaid to Medicare, effective January 1, 2006.

The CHAIRMAN. Ms. King, do you have a copy of that slide in
your materials here?

Ms. KING. I do. It is on page 5 of my testimony.
The CHAIRMAN. All right. Thank you.
Ms. KING. You asked us to do some work on this, and we focused

on the continuing challenges of enrolling new dual eligible bene-
ficiaries into the Medicare Part D drug benefit.

My remarks here today are going to focus on a couple of the ex-
cerpts from my report. Specifically, I am going to focus on the proc-
ess of enrolling new dual eligible beneficiaries and the effects of the
retroactive coverage policy.

As you know, dual eligible beneficiaries are a vulnerable group
because they are poorer, sicker, and have higher health care ex-
penses than other Medicare beneficiaries. In recognition of this, the
Congress, in transferring drug benefits from Medicaid to Medicare,
required CMS to auto-enroll dual eligible beneficiaries into a Medi-
care Part D drug plan if they had not enrolled themselves.

Here is where it gets a little complicated, because I want to talk
about two different types of dual eligible beneficiaries. The first
group is people who are Medicare-eligible first and then they be-
come eligible for Medicaid as a result of incurring high health care
expenses or spending down their income. They constitute about
two-thirds of the new dual eligible beneficiaries.

The one-third group is people who are eligible for Medicaid first
and then they become eligible for Medicare by virtue of turning 65,
or ending the waiting period for Medicare benefits through dis-
ability. I am going to come back to that.

This chart that I show you here, I am not going to spend a lot
of time on this, but I wanted to show it to you because it shows
you the complexity of what is involved in the enrollment process
for a dual eligible beneficiary.

It involves multiple partners. It involves SSA, all the State Med-
icaid agencies, CMS, and the prescription drug plans. So, it is quite
complicated, with steps going back and forth. It is explained in
more detail in our report.

The process involves many steps. I am going to show you another
chart now, equally complicated.

The CHAIRMAN. I hope this is not a trend. [Laughter.]
Ms. KING. No, this is it. This is on page 7 of my testimony. I

wanted to show you the effect of that on a hypothetical beneficiary.
We estimated that it takes about 5 weeks for the enrollment proc-
ess to be completed because of all the drug interchanges. This proc-
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ess has different effects depending on how you became a dual eligi-
ble.

For the two-thirds of people who were Medicare-eligible first and
then became eligible for Medicaid, they are likely to experience
some problems in accessing their drug coverage because not all the
parties are informed about their enrollment and what their drug
coverage is.

For the one-third who were Medicaid-eligible first and became el-
igible for Medicare, CMS instituted a process during 2006 to com-
plete their enrollment process before they became Medicare-eligi-
ble. The key point about this is, these beneficiaries are Medicare-
eligible, as known in advance, because we know when they are
going to turn 65 or when they become Medicaid-eligible. So those
people’s enrollment process is smooth.

The other thing I want to talk about, and I do not have a chart
on it even though it is complicated, is the retroactive coverage pol-
icy. CMS decided, for new dual eligible beneficiaries, to set the ret-
roactive coverage policy effective the first date of Medicaid eligi-
bility.

So you have the approximate 5-week gap of the enrollment proc-
ess and then, under State law, most beneficiaries are entitled to an
additional 3 months of retroactive coverage. So you have, give or
take, 5 months when people are eligible for coverage and they do
not know that they have it.

We have estimated that CMS paid approximately $100 million to
PDPs for people in this group, but we do not know how many peo-
ple took advantage of this coverage because, in order to do so, you
would have to know after the fact that you were eligible and have
to have saved your receipts, or in some other way claim reimburse-
ment for it. During 2006, CMS did not inform beneficiaries of their
right to this retroactive reimbursement.

In March of 2007, they sent out the notice telling people of it. So
they have taken steps to do that, but it still requires beneficiaries
to know about it and to take active steps to claim reimbursement
for those funds.

We have made recommendations to the agency on parts of this,
and they have adopted one of our recommendations, which was to
inform beneficiaries of their right to reimburse. We have also rec-
ommended that they track the number of people who are eligible
for retroactive coverage and track the reimbursements.

Mr. Chairman, this concludes my prepared remarks. I would be
happy to answer any questions.

The CHAIRMAN. Thank you, Ms. King.
[The prepared statement of Ms. King appears in the appendix.]
The CHAIRMAN. Ms. Bovbjerg?

STATEMENT OF BARBARA D. BOVBJERG, M.A., DIRECTOR,
EDUCATION, WORKFORCE, AND INCOME SECURITY, GOV-
ERNMENT ACCOUNTABILITY OFFICE, WASHINGTON, DC

Ms. BOVBJERG. Thank you, Mr. Chairman. Mr. Chairman, Sen-
ators, I appreciate being invited to speak today about SSA’s
progress in signing up individuals for the Medicare Part D low-
income subsidy.
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SSA is charged with publicizing the subsidy, taking and evalu-
ating applications, and determining participants’ continuing eligi-
bility. Although my written statement includes information on
SSA’s processing of the subsidy applications, due to your interest
in outreach, I will focus orally on their progress in identifying eligi-
ble individuals and soliciting applications. My statement today rep-
resents work still in progress for this committee.

SSA began its outreach in May, 2005. It sent targeted mailings,
which included an application form, to almost 19 million individ-
uals identified as potentially eligible. SSA contractors then made
phone calls to more than 9 million of those individuals who did not
respond to the initial mailing.

SSA also conducted other follow-up efforts, including sending no-
tices to individuals they could not contact by phone, as well as con-
tacting members of specific subgroups, such as non-English speak-
ing individuals and those over 79 living in high poverty areas.

Also, in partnership with other government agencies and with
advocacy groups, SSA conducted more than 76,000 events at senior
centers, churches, and other community centers. As of March, 2007,
SSA’s efforts had resulted in approximately 6 million subsidy appli-
cations, of which more than 2 million were approved.

Whether this result represents success has been questioned;
there are no reliable data on the number of people who would qual-
ify for this subsidy in the aggregate, so it is difficult to know
whether the number of approved applications represents most of
those who are eligible or a relatively smaller part of that group.

We collected estimates that ranged from 5.6 to 6.9 million indi-
viduals who might be eligible for the subsidy, suggesting that the
current number of approved applications covers between 30 and 40
percent of that eligible population and that roughly 3.4 to 4.7 mil-
lion individuals remain eligible but did not apply.

If we assume that these estimates of the eligible population are
in the ballpark, this record compared somewhat favorably to the
first 2 years of the Food Stamp program, another means-tested pro-
gram requiring outreach.

However, multiple barriers impede effective outreach. Even
though SSA’s original mailings to 19 million people were an over-
estimate of the eligibles and likely went to every individual who
could possibly be eligible, why did relatively few apply?

In the course of our work, we heard that many of these individ-
uals may have been confused by the application and did not under-
stand that the subsidy application and the Part D enrollment ap-
plication were two different things. Also, some individuals may
have been reluctant to apply because they did not want to share
their personal financial information.

For the future, targeting the remaining eligible individuals for ef-
fective outreach will be difficult. Resources are not available to pro-
vide direct and personal contact to the 12 million people who re-
ceived letters and did not apply, and millions of these individuals
are not, in fact, eligible anyway.

But SSA cannot target the subset of that population who are
likely to be eligible because data to identify them more specifically
are not available. SSA believes that tax data held by the IRS could
help. Even if many lower-income individuals do not, in fact, file tax
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returns, SSA believes that it could at least use asset information
from the Form 1099 to eliminate some ineligibles from their list.

However, by law, IRS cannot provide such information without
specific authorization from Congress. Further, IRS staff expressed
doubts that tax information would provide meaningful targeting
help.

Those who suggest that SSA go door-to-door to reach potentially
eligible individuals are seeking activity that may be unrealistic for
them to carry out, with other important responsibilities and limited
resources, especially if they cannot target their outreach more pre-
cisely.

To conclude, SSA has made a creditable start in encouraging eli-
gible Americans to apply for the Part D low-income subsidy. While
it is not clear how best to reach the remaining eligible individuals,
the momentum of the initial outreach campaign should not be lost.

Better information on who is or who is not eligible could help,
and we encourage SSA and IRS to work together to evaluate the
true utility of tax data for targeting outreach efforts. Knowing
whether, and to what extent, the tax data would be useful would
both settle the inter-agency argument and would inform a decision
on whether to provide SSA with access to tax records.

Until we know for sure that the use of such data will not help,
we will continue to wonder if we could have reached more individ-
uals more quickly if such information were available. The subsidy
program, and those eligible to receive it, really deserve no less.

That concludes my statement. I am happy to answer questions
about any of that, and my written testimony.

[The prepared statement of Ms. Bovbjerg appears in the appen-
dix.]

The CHAIRMAN. Sure. I deeply appreciate that, Ms. Bovbjerg, and
also the statements of all four of you.

I would like to begin with you, Ms. Block. The question really is
what CMS is or is not doing about marketing abuses by private
plans.

I am sure you saw today’s New York Times, the lead editorial,
a very stinging rebuke basically against your agency about not
doing a proper job in protecting against marketing abuses by some
of the plans, and, I would guess, especially, private fee-for-service.

Obviously, it is your agency’s responsibility to make sure that the
plans engage in proper practices. It is your job to make sure that
beneficiaries know their rights when they are the subject of all of
these marketing practices, know their rights in appealing, whether
a plan does or does not contain the right prescriptions, and so
forth. So, I would like you to tell me what you are doing about all
this.

But, first, I want to ask you a series of questions. How many
plans are there under your purview? The number of plans.

Ms. BLOCK. Well, it depends on how you count.
The CHAIRMAN. The number of plans that basically, in one way

or another, provide prescriptions under Part D.
Ms. BLOCK. There are, I would say, about 400 sponsors.
The CHAIRMAN. About 400.
Ms. BLOCK. Yes.
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The CHAIRMAN. The next question is, how many of those did you
approve and how many have been disapproved?

Ms. BLOCK. Well, all of them were approved or they would not
be participating in the programs.

The CHAIRMAN. Did you disapprove any?
Ms. BLOCK. In the initial application.
The CHAIRMAN. During the year since the law has been in effect,

has CMS disapproved any plans?
Ms. BLOCK. We have, so far as I know, not disapproved any ap-

plication.
The CHAIRMAN. And why would that be?
Ms. BLOCK. We have provided, in some cases, notices of intent

not to renew certain plans.
The CHAIRMAN. But have there been any instances where you

considered not to approve a plan?
Ms. BLOCK. Well, in any instance where there has been an issue,

we have been absolutely assured that the plan met all of our re-
quirements before they were approved for participation.

The CHAIRMAN. But you have not disapproved any plans?
Ms. BLOCK. I need to go back and verify that.
The CHAIRMAN. But you are the Director.
Ms. BLOCK. I want to ensure that I give you an accurate answer.
The CHAIRMAN. And you, who oversee this program, have to go

back to check to see whether any were disapproved?
Ms. BLOCK. It is not typical that we would disapprove plans in

the application process. We go through a rigorous process. If a plan
does not appear to be meeting our requirements, we notify them of
all of their deficiencies and make very, very sure that, before they
receive final approval, they have cured any deficiencies that we
have identified. So we have gone through that process, certainly,
with some applications.

The CHAIRMAN. Right. I understand that. What about once the
plan has been approved? What oversight and regulatory actions do
you take with respect to plans that have been approved to see
whether or not they are conducting or not conducting abusive mar-
keting practices?

Ms. BLOCK. There are numerous processes in place, including
audit processes. But in terms of marketing abuse, in addition to
the secret shopper program that I just mentioned——

The CHAIRMAN. Which you just have done recently. That is not
an ongoing practice, is it? You have just started that.

Ms. BLOCK. Well, we have been doing it for the last several
months——

The CHAIRMAN. How long has this program been in effect?
Ms. BLOCK [continuing]. And would hope to continue it as time

goes on, since it has proven to be very useful and the results have
been very helpful.

The CHAIRMAN. Have you taken any disciplinary action against
any plans?

Ms. BLOCK. We have taken action in terms of working with plans
to provide us with corrective action plans where we find that they
are not meeting requirements. There are numerous cases under in-
vestigation through the Program Integrity program where the
MEDICs that we contract with——
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The CHAIRMAN. Just give me a rough sense of how many plans
have you taken disciplinary action against, and if you can be more
precise in describing to us what those disciplinary actions are.

Ms. BLOCK. Well, disciplinary actions range from warning letters,
to corrective action plans, to civil monetary penalties.

The CHAIRMAN. And then roughly how many would that be over
the course of the program?

Ms. BLOCK. Over the course of the program there have been hun-
dreds and hundreds of actions taken. Most are resolved at the
warning letter stage. There are a number of plans under corrective
plans at the moment, and we are monitoring those very closely.

We are working very closely with the States in terms of alleged
marketing violations. We have worked with plans to ensure that
they have, in fact, terminated their contracts with brokers or
agents who are in violation of the contract.

The CHAIRMAN. You raise a very good point about States, be-
cause the law took regulation away from insurance commissioners
and put it in your lap. You have lots of insurance commissioners
who would chomp at the bit to clamp down on abusive marketing
practices.

So, that raises several questions. One, should the law be
changed? Why shouldn’t the States that would like to have the tra-
ditional role of overseeing insurance plans not go back and take a
little closer look at them? And short of that, what can you do in
the interim with States to assure that seniors are not being taken
advantage of?

Ms. BLOCK. Well, the States still have jurisdiction over the li-
censed agents, and we require all plans to use only State-licensed
agents. So the States do have jurisdiction.

What we have done is established this policy of signing memo-
randa of understanding and we have, I believe at this point, about
19 States that have already signed that memorandum, and we are
looking forward to more of them signing the memorandum so that
we can have a free interchange of information with the States
about allegations of non-compliance. And where those allegations
rise to the level of fraud or abuse, they are then referred to appro-
priate law enforcement.

The CHAIRMAN. All right. My time is expiring. But as you know,
under State law, the States can only look at the agents. They have
no jurisdiction over the plans themselves. That is a huge problem.
Frankly, I think plans, like private fee-for-service, are taking ad-
vantage of that.

My main point is, I just do not get the feeling that CMS is rigor-
ously protecting seniors. I do not get that feeling at all. This hear-
ing is an oversight hearing to see what is or is not working with
the program, and frankly there is a very deep sense that CMS is
not sufficiently scrutinizing private plans who get a pretty big
bump in income, in reimbursement, and especially private fee-for-
service.

But the number of private fee-for-service plans has gone up 40
percent—40 percent—since the inception of the plans. As you
know, there is less control over them, fewer obligations for them,
that there is compared with, say, HMOs or other plans. They are
basically renegade plans. I am surprised CMS is not doing some-
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thing about that. I am very surprised, frankly, because it is your
job to oversee this.

Senator Grassley?
Ms. BLOCK. I would like to assure you we are doing everything

we possibly can.
The CHAIRMAN. Well, my personal view is——
Ms. BLOCK. And will continue to do more.
The CHAIRMAN. My personal view is, more needs to be done.
Senator GRASSLEY. Along the lines of what the Chairman just

said, I would just simply add that when we set up that the govern-
ment is going to approve these plans before they can solicit mem-
bership from seniors, that the government, and specifically the De-
partment of Health and Human Services, ought to be seen as kind
of a good-housekeeping seal of approval in every respect, that not
only does a plan meet the basic requirements of what the law does,
but that plans are going to operate in a business, ethical, good pro-
cedure way so that bad marketing practices do not happen, so that
when pharmacists are owed money by plans that they see that they
get their money. That is why we got the government involved in
that. Now, I am not going to go down that road any further, be-
cause I think the Chairman has done a good job.

Ms. Block, I want to ask about the $100 million that GAO re-
ferred to in 2006. Plans have been told that they must pay claims
back to those effective dates. From what I have heard, that has not
happened. A pharmacy in Iowa said that they have not received
any payments for some of their dual eligible beneficiaries, even
though the plan should pay them. That is bad for the program, and
bad for dual eligibles.

It is one of these things that we ought to be able to take for
granted, because a plan has had the government’s approval to oper-
ate, along the lines of what Chairman Baucus has been spending
his time on today.

Now, how are beneficiaries and pharmacies notified that Medi-
care covers these claims and how to submit them for payment?
How does CMS make sure that prescription drug plans pay these
claims?

Ms. BLOCK. Well, as GAO just reported, formal notification was
added to the letter that informs the beneficiary that they have now
become eligible in March. Prior to that, however, that information
was readily available through the various support groups and advo-
cacy groups that work with beneficiaries, and the plans have
known, and know very clearly, that they have responsibility for
paying those claims.

So, if there are situations where pharmacists have not been paid,
I would like to hear the specifics, and we will absolutely look into
it and make sure that all payment that is due and owed will be
properly paid.

In terms of the inherent situation, there are really two choices.
The GAO report does not make a recommendation that we change
our procedures and policy in that regard because the choices are,
you either have this retroactive situation or you have a gap in cov-
erage, and a gap in coverage is simply not acceptable. So, we have
chosen to have the retroactive coverage situation.
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What we have committed to do, once all of the claims are in for
the year, is to go through those claims and see, in fact, whether
the retroactive claims are being paid when people had eligibility
retroactively.

But I do want to say that it is not unusual in the Medicaid pro-
gram for coverage to be allotted retroactively, and so we really do
believe that Medicaid beneficiaries understand that they have this
eligibility, that they are entitled to coverage, and we will do every-
thing in our power to make sure that the plans are, in fact, paying
properly.

Senator GRASSLEY. In the first instance, do the plans have the
responsibility to notify these beneficiaries about that?

Ms. BLOCK. Yes, they do.
Senator GRASSLEY. They have that responsibility?
Ms. BLOCK. They have that responsibility. They are required to

notify them, and we are now notifying them as well.
Senator GRASSLEY. All right.
Ms. King, along the lines of the discussion we have just had,

since it is your study that brought this out, can you discuss any
recommendations that the GAO may have to make sure that plans
pay claims that they are responsible for?

Ms. KING. Senator Grassley, we have recommendations in the re-
port along the lines of notifying beneficiaries of their right to reim-
bursement. We would like to see a little bit more in terms of what
steps you have to go through in order to claim reimbursement, and
we recommend that CMS track the number of people, the number
of months, and the payments.

Senator GRASSLEY. All right.
The CHAIRMAN. I will give Senator Grassley more time here.

Does CMS have within its power the authority to say to a plan
that, first, we want evidence that you have actually paid this sub-
sidy, the retroactive subsidy, to the beneficiary, and then we, CMS,
will reimburse you, the plan? Why can the burden not be more on
the plan rather than the burden on the bureaucracy of the Federal
Government?

Ms. BLOCK. Well, the plan can only pay when they know that
there is a claim due. Unless they know there is a claim due, there
is no way they can pay.

The CHAIRMAN. If they know there is a claim due, then CMS will
reimburse the plan once the plan knows the claim is due and the
plan then makes the payment to the beneficiary.

Ms. BLOCK. The plan should know before CMS knows, because
the only way that a claim can occur is for the beneficiary to go to
a pharmacy and fill a prescription. When they do that, a claim is
submitted to the plan, so the plan would know well before CMS
could possibly know that there is a claim.

The CHAIRMAN. We are talking about retroactively. They already
know about the drugs because we are talking about retroactive
payments. We are not talking about initial, we are talking about
retroactive. I am just curious.

Ms. BLOCK. The only way that either the pharmacist, CMS, or
the plan could know about a retroactive claim is if the beneficiary
submits that claim.
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The CHAIRMAN. I am just suggesting you put the burden on
somebody else to get the job done.

Go ahead, Senator.
Senator GRASSLEY. This is going to be my last question. It is a

follow-up on the first series of questions that Senator Baucus
asked.

CMS said that it is considering a number of additional require-
ments for the marketing of private fee-for-service plans. What are
those requirements, and why did CMS not just adopt those require-
ments? In other words, why the waiting period?

Ms. BLOCK. Actually, Senator, there is no waiting period. We
have adopted those requirements and we will be issuing follow-up
guidance that makes very clear what the requirements are.

The reason it was worded that way in the Call Letter is that we
did not intend that list to be all-inclusive and we wanted to leave
open the possibility that, in addition to the requirements that we
spelled out in the Call Letter, we might, in fact, add requirements.

The requirements are very specific. They are that plans will have
to document clearly the education process that they have put their
brokers and agents through to ensure that they understand all of
the requirements of the Medicare program, in addition to the par-
ticular aspects of the product that they are selling.

The CHAIRMAN. All right. Thanks, Ms. Block. Thank you.
Senator Bunning, you are next.
Senator BUNNING. Thank you, Mr. Chairman.
Senator Grassley, in your opening statement—there were more

than two votes for this program when it went past the committee.
Senator GRASSLEY. As I made the statement, I sensed your

grumbling about saying that Senator Baucus and I wrote the bill.
What I should have said is, we were the chief negotiators of it.

Senator BUNNING. The chief negotiators.
Senator GRASSLEY. Sorry I offended you.
Senator BUNNING. No, no. That is all right, Senator Grassley.

But there were a lot of us advocating this bill when it went past
the committee, and I want the witnesses to realize that.

I have some questions for Social Security and CMS. The Medi-
care drug benefit has been a success, and we all know it has been
a success. Ninety percent of beneficiaries at least have coverage of
some kind, most—80 percent—are satisfied, and seniors are saving
money each month.

However, it is troubling to me the continuing problem some bene-
ficiaries are having when they try to have their drug payments
withheld from Social Security checks. The caseworker who works
my cases in Kentucky said it took 8 to 9 months to finally get one
case solved, and she has cases open since last December that still
cannot get fixed.

Do you understand what I am saying now about the payments
that either Social Security is withholding and they are not paying
the benefit and someone is not getting paid in the process? That
is unacceptable, that time frame. Would you like to comment, So-
cial Security or CMS, on this issue?

Ms. DISMAN. Well, let me start talking about it. We share your
concern. As a Regional Commissioner, I deal daily with bene-
ficiaries who are experiencing some of the problems that you have
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outlined. We take it very, very seriously, the adjustment of people’s
benefit checks. As a matter of fact, I have brought a staff person
with me into Baltimore who is doing the same type of casework
that you talk about.

But Social Security is really at the end of receiving all the data.
The data starts with the PDP, it goes to CMS, and then has to
come to Social Security. When we get data, we do give CMS the
response within 2 days. I think the issue that you are talking about
right now, I can talk about 2007 data.

When we are looking at the data that we are receiving for 2007,
the problems we had identified in 2006 really do not exist with the
data in 2007. But I would have to turn it to my colleague at CMS
who is in the midst of a reconciliation for 2006. They are currently
looking at that, and I would have to turn it to her to talk about
that.

Ms. BLOCK. Well, I would like to say, first, that we not only
share your concern, but we at CMS feel as strongly as SSA that
this is a problem that we have to solve and that we have to solve
quickly. So the concern is real, and I have dedicated staff who
spend all of their working hours, all of their waking hours, on this
problem.

Senator BUNNING. What I would really like for you to do is give
us an update on where the problem is and where we are in solving
it.

Ms. BLOCK. I would be happy to do that.
Senator BUNNING. All right.
Ms. BLOCK. We are, at this point, almost at the end of the first

step in solving the problem, which is to go through enrollment rec-
onciliation so that we can be 100-percent certain that we have
every beneficiary in the correct plan. Because of some of the start-
up problems in 2006, we had situations where beneficiaries are not,
in the record, necessarily in the plan in which they should be en-
rolled.

Senator BUNNING. Thank you. I want to ask some more questions
because I am very limited in time.

For Social Security, it sounds like Social Security is making
every effort to find people who are eligible for low-income assist-
ance and get them to apply. That is certainly a great goal.

However, according to your testimony, it looks like there are
quite a few who have applied but are not eligible. Is there a fear
that having to deny so many individuals might cause frustration
with the program?

Ms. DISMAN. Well, the question that we are looking at is, because
many States require people to file—the States that have State
Pharmaceutical Programs—to have a decision from Social Security
that they are not eligible before they get the State program. You
have a variety of reasons why people are filing. But as GAO has
indicated, we keep reaching people multiple times, multiple ways.
People are in the communities and in the streets to really reach
people.

Now, it is very interesting. We have done a number of surveys
talking to people, because we have actually made some personal
phone calls on a number of things that we have done. For example,
when we had people who were eligible for the $600 credit for the
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discount card, we actually followed up with that population because
we thought that population would be a very, very important popu-
lation that might really be eligible for the low-income subsidy.

It is very, very interesting. Thirty-one percent of the people we
spoke to said they had too much income or resources or they just
were not interested.

Senator BUNNING. They are not qualified?
Ms. DISMAN. They are not qualified. And we have done a number

of these, so that is why our focus is to try to identify those, again,
that could be potentially eligible and to keep reaching out in a vari-
ety of ways.

That is why we really have the campaign now, which we have
done before, but very specifically, to go to the caregivers and have
the sons, the daughters, the grandchildren, to try to reach out. And
one of the reasons we are doing it around Mother’s Day is because
places of worship are one of the biggest places where mothers go
on Mother’s Day. So, that is why many of us are doing this par-
ticular outreach at this time.

Senator BUNNING. Thank you.
The CHAIRMAN. Thank you, Senator.
Senator Bingaman?
Senator BINGAMAN. Thank you all for being here. I appreciate it

very much.
Let me ask a few questions also about this low-income subsidy

program. The two big problems, as I see it, are that, first, we need
to change the assets test. I think it is too low. I have been getting
opinions on that. But even without changing it, it seems to me
there ought to be ways that we can get more people who are eligi-
ble to qualify or to participate in the program.

First, let me ask on the first question that I raised there about
possibly needing to change the system, Ms. Disman, as I under-
stand it, SSA has evaluated the asset levels of a sample of low-
income subsidy applicants who were ineligible because their assets
exceeded the statutory limit.

Could you give us any information about what percentage of
those applicants were over the statutory asset limit, and if so, how
much they were over it?

Ms. DISMAN. Yes. We had conducted a number of studies because
we, too, were interested in determining why individuals were not
eligible for the ‘‘extra help,’’ so we actually did some sampling at
various periods of time.

And if you looked at the samples that we conducted, we basically
found that when you looked at denials for what I call just assets
or resources, that alone was about 42 percent of the samples that
we conducted. There was an additional 6 percent that were ineli-
gible for income and resources.

Now, it is very, very interesting, when you look at our applica-
tion, and when we developed this application, because of the need
for mandatory filing for a lot of States and for other purposes, we
actually have a screen-out question.

So when you look at the resources themselves, there’s a question
that says: Do you have more than the amount for an individual and
for a couple that might not make you eligible, and we give the re-
source limits there as well.
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And basically, 65 percent of the people who were denied for re-
sources answered that question that they themselves had too much
in resources and they wanted a decision. When they do that, we do
not get data on the very specific amount of resources. So in looking
at that type of thing, we have checked, at that point, some of IRS’s
records to say, do you really know that these people know what
they are talking about?

And I have to tell you, when we did the sampling of the records,
it was evident that people really had the resources that they indi-
cated, because we were able to impute interest income and other
kinds of assets to determine it. I do not have the exact amount
with me, and I can provide that for the record, but we did have the
exact amount that they exceeded the asset test.

Senator BINGAMAN. All right.
[The information appears in the appendix on p. 88.]
Senator BINGAMAN. Let me ask on this second point about, even

if we are not able to change the assets test, the assets test essen-
tially says that, if you have anything significantly over $10,000 as
an individual in total assets, excepting your house and your car,
you are ineligible for the low-income subsidy. It is about $20,000,
a little over $20,000, for a couple, as I understand it.

Even if we are not able to change that, Ms. Bovbjerg, you have
talked about the problems that you have encountered in signing
some of these people up or getting people who are otherwise eligi-
ble.

The figures that I have are, there are between 3.2 and 4.2 mil-
lion individuals who remain eligible, but unenrolled, in the low-
income subsidy. Or, stated differently, only between 35 and 42 per-
cent of low-income subsidy-eligible individuals who had to affirma-
tively apply for the benefit are actually receiving the benefit.

Do you really think that getting this thing fixed with the IRS
would be a substantial step forward so that they would give you
the information they have about people’s incomes?

Ms. BOVBJERG. We do not know. The concern that we have at
GAO is that this is an unacceptable situation where SSA believes
that these data would help, and certainly SSA cannot go door-to-
door finding 12 million people, they need to be able to narrow that
down. IRS thinks that it will not help.

We think: so take a look. Figure out to what extent the use of
these kinds of data might assist Social Security’s effort. Just to rule
out data sharing because informed staff at the IRS think it might
not help did not seem to us to be very conclusive.

Senator BINGAMAN. So you think we should lean on the IRS to
at least look at the issue and try to make a more informed deter-
mination as to whether this would help?

Ms. BOVBJERG. Yes. We have not completely finished our report,
but we are considering a recommendation that IRS work with SSA
on this to make sure that they are approaching it in a way that
would be helpful to SSA, to see whether it would assist. We
thought, at the very least, it might help with these estimates of the
total population as well.

Senator BINGAMAN. Thank you, Mr. Chairman.
The CHAIRMAN. Senator Salazar, you are next.
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Senator SALAZAR. Thank you very much, Chairman Baucus and
Ranking Member Grassley, for holding this hearing.

I have a question for Ms. Block to begin with, and that has to
do with rural pharmacies and the timeliness and adequacy of reim-
bursement for rural pharmacies. At the beginning of the implemen-
tation of this program, Senators Baucus, Grassley, and a number
of us on this committee, as well as a whole host of other Senators,
wrote a letter to CMS about what was happening with rural phar-
macies and the timeliness of the reimbursement rate.

Me, I come from what is one of the four poorest counties in the
United States of America, and I have seen what has happened at
some of these rural pharmacies as they have had to close up for
a number of different reasons.

But one of the reasons that I hear from some of these pharmacies
out in rural America is that there has been a lack of timeliness in
terms of the compensation that is required.

So my question to you is, why has CMS not moved to essentially
direct the providers here to provide the reimbursement in a
timeline that is less than 30 days, and to do it electronically so that
these pharmacies are getting the reimbursement that they are enti-
tled to?

Ms. BLOCK. Well, I think, Senator, that we have, in fact, shared
the concern of rural pharmacists and have addressed every situa-
tion that has been brought to our attention.

Wherever a pharmacist believes that they have not been paid in
accordance with the provisions of their contract with the plan, we
have investigated the situation, and where we find that the com-
plaint is justified, we have taken appropriate action with the plan
to ensure that they are, in fact, complying with all of their contrac-
tual obligations.

Senator SALAZAR. Let me ask you this question. The reality of it
is, if CMS had a directive in terms of a requirement that reim-
bursement be done electronically within, say, 15 days, whatever
the appropriate timeline would be, it probably would be much more
effective in terms of getting the result as opposed to just dealing
with the grievances that come up from a pharmacist who is not
getting paid on a particular basis. So does CMS have the authority
to do that now?

Ms. BLOCK. Well, in terms of our relationship contractually, we
contract with, as you know, the plans that participate in the pro-
gram. The contracts with pharmacists are subcontracts of those
prime contractors. It is not typical in my experience, both in the
commercial world, in the FEHB world where I used to work, or in
the Medicare world, for a government agency to have that kind of
influence or direct involvement in subcontracts with a prime con-
tractor.

What we do say, however, is we do have very specific require-
ments that the provisions of the contract, including the payment
provisions and the timely payment provisions, have to be clear,
that pharmacists have to know what they are, and that plans must
meet their contractual requirements. So wherever they do not——

Senator SALAZAR. But let me just say this, Ms. Block. I do not
think that the rural pharmacists who are complaining to me in the
little towns of La Jara, Oak Creek, and a whole host of other places
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in my State feel that they are being dealt with adequately by the
government.

At the end of the day, these are government taxpayer dollars
that are going to reimbursing these pharmacies. So essentially es-
caping the way you are by saying, well, this is a matter between
the provider and the pharmacist, is not good enough for me.

One of the things I want to work on with this committee is to
make sure that this program is also working for these local phar-
macists who are way out in the rural areas.

Let me ask both you, and if I can, Ms. King, a question. Frankly,
I think there is a lot of confusion still with Medicare Part D. It is
something that I think we are going to have to deal with over a
long period of time. But the morass that you showed us in the two
charts with respect to the dual eligibles, Ms. King, I think, is one
example of this.

So what would be, in a very summary form, your recommenda-
tion in terms of at least how we try to create a clear picture from
the morass that you described in the two charts that you testified
on?

Ms. KING. Senator, I wish I had an easy answer. But part of the
problem that comes with the process is, it is more complicated be-
cause it involves so many partners: SSA, State Medicaid agencies,
CMS. The plans all have to participate in it. And because of the
short length of time between enactment and implementation, CMS
had to use its existing systems to piece together this thing, and
they do not operate in real time. So, that is what is causing some
of the delays, the number of people and the complexity. In terms
of that, we did not identify a quick fix to that.

Senator SALAZAR. I appreciate that comment. Let me just make
one quick comment, if I may, Mr. Chairman. If I am a senior and
I look at Medicare Part D, we have information coming back that
says we are at a higher degree of satisfaction, obviously, than we
were a year ago. If I look at my State, I think we have 55 plans
that are out there under Medicare Part D.

If I sat down for a few days maybe I could try to figure that out,
but I wonder how it is that the half million or so seniors whom I
have in my State can honestly understand the complexity of what
we are providing them with, and how they sort through the plans
and figure out which one makes the most sense. So I think, what-
ever we end up doing in terms of trying to simplify this program
that this committee worked on so hard, is something that is very
important for all of us.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much, Senator. I appreciate

that.
Senator Lincoln?
Senator LINCOLN. Thank you, Mr. Chairman. I, too, appreciate

you and Senator Grassley bringing us together on this really crit-
ical issue. I would like to associate myself with Senator Salazar,
because, representing States that are rural, oftentimes our phar-
macists are the only means of contact that some of our constituency
has with a health care provider, in many instances. So, he made
some very, very good points.
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I know I joined Chairman Baucus last session in introducing a
bill on that, and we are working on another one, to make sure that
our pharmacists out there who really are doing yeoman’s work are
getting fair treatment out of these plans, because we have to keep
them going.

Just, several questions. Ms. Bovbjerg, I was interested in your
conversation in what Senator Bingaman was bringing up in terms
of the asset test, and other things. Are there not other Federal pro-
grams—I mean, I think about food stamps. Is there not a way to
streamline some of this in a greater way if the complication is real-
ly the sharing of information between the IRS and the Social Secu-
rity Administration? Have we attempted to look at the other
streamlined processes for other Federal programs?

Ms. BOVBJERG. Well, of course, the problem here is that tax law
prevents IRS from sharing this information. For this purpose, it
would have to be in law. They would have to have the authoriza-
tion of Congress.

Senator LINCOLN. That is to share the information. But we do
not use IRS records for food stamps.

Ms. BOVBJERG. But in this case, my understanding is that the
1099 forms, which provide information on other non-wage sources
of income, which would be income from assets in some cases, from
pension assets, from bank accounts, might provide a way to derive
which people in this large group are, in fact, not eligible, so SSA
could reduce outreach to people who would apply and then be
found ineligible for the program.

We really think that it is something worth looking at. Our con-
cern was that it was being rejected out of hand because IRS staff
just do not believe that this would help SSA. We did not see evi-
dence one way or the other. We would like to see some.

Senator LINCOLN. Yes. Well, it just seems like there are other
means out there that we might look at that would help us facilitate
that. I mean, obviously there are other Federal programs that we
might go to to at least bring about a hybrid of some type of ability
to get a better response.

I mean, we have had people in the field in Arkansas who have
gone back and actually interviewed the people who were deter-
mined before that they were eligible for the low-income subsidy,
and then asked, why did you not, and they said it was just too com-
plicated, there was just too much there.

Ms. BOVBJERG. While it is a complicated application, I know that
SSA has made changes to the application to try to make it more
accessible to people. One of the reasons that SSA was tasked with
taking applications was that it was thought that their network—
their online application capability, the nationwide 800 number,
1,300 field offices—would really have the infrastructure in place to
reach out to people, and there would not be the stigma that might
be associated with getting ‘‘extra help’’ if you go into an SSA office,
a place people are very familiar with.

Senator LINCOLN. Well, I do applaud, and I know that when we
passed the bill I went and did a large number of meetings across
my State, and our regional Social Security administrator from the
Dallas office came and went through all those dog-and-pony shows
with me. They worked very hard in getting that information out
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and looking at non-traditional ways of getting that information out.
I think your pamphlet is a great idea. I mean, I do think that there
is a lot that they are doing, and I do want to applaud them for
that. So, I guess we will just keep working at it and try to figure
out what works and what does not.

Ms. Block, it is my understanding that the MMA contained lan-
guage that specifically said a beneficiary could obtain a 90-day sup-
ply of medication from their retail pharmacist if they wanted to,
even if the beneficiary had to pay more.

How is CMS interpreting this policy regarding the level playing
field, and can pharmacies dispense a 90-day supply if they want to?

Ms. BLOCK. Yes, they can. It is very, very clear that plans need
to have pharmacies, retail pharmacies, that will, and do, dispense
a 90-day——

Senator LINCOLN. You are just saying they do not all have to.
You are saying that they have to have some that will?

Ms. BLOCK. They must have some that will.
Senator LINCOLN. Well, what if they are not accessible to the pa-

tients?
Ms. BLOCK. Well, what we have done is made very clear that, if

we hear of any access problem, we will deal with that problem. I
have to tell you that we have not heard of any such situation to
date, but if you know of any or if anybody——

Senator LINCOLN. We have had some complaints. I have to be
honest with you, the chronic conditions like hypertension and dia-
betes, we have had some beneficiaries that have had some definite
troubles.

I agree with Senator Salazar. My pharmacies have told me they
are still having problems knowing exactly how much they are going
to get paid by these Part D plans, for generic drugs, particularly,
in their dispensing. What has CMS done to address that issue?

Ms. BLOCK. Well, I have heard the concern. I am not sure specifi-
cally why that would be an issue.

Senator LINCOLN. The plans do not tell them. They do not tell
them what they are going to get reimbursed.

Ms. BLOCK. I believe they do. I think the question may be, are
they telling them timely. That is something that I have heard
about and that we are certainly discussing.

Senator LINCOLN. Well, if you have a small pharmacist and they
have invested their own capital in that, not getting it in a timely
way or not understanding what they are going to get is a real prob-
lem.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator. Thank you very much.
Senator Schumer, you are next.
Senator SCHUMER. Thank you, Mr. Chairman, for having this

hearing. I will thank all of our witnesses.
Let me just say overall that, while we are getting fewer com-

plaints at my office on Medicare, we are still getting plenty. The
number of plans is greater than ever. For those who had to switch
in 2006, if anything, it was more difficult than in 2005.

Second, long-term care residents face significant challenges in ob-
taining their medications. Third, the 1–800 number does not seem
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to be working very well. I am not going to talk about those three,
but I guess I am getting ‘‘amens’’ from the chorus here about that.

I want to talk about pharmacists as well, because one of the
problems is that pharmacists have been asked to shoulder a tre-
mendous load here. In a certain way, they are a little like the peo-
ple in 9/11. They rushed forward early on when there was a big
mess, and often helped out not only with time and advice, but even
giving people medication without reimbursement.

Now what we hear is, there are all kinds of problems from our
pharmacies. In New York, we have had a large number of phar-
macies go out of business, and many of them attribute it to the
problems they have had here. I put in a bill to deal with this, or
co-sponsored a bill, to relieve some of these, including having this
24-hour toll number, a special one, available to pharmacists to
work out problems, and I hope we will implement that.

But I have a couple of questions about it. These are to Ms. Block.
First, you conducted a survey that found that the vast majority of
Medicare drug plans surveyed paid pharmacies within 30 days.

The American Pharmacists Association testified that, in their
study of 59 pharmacists, the pharmacists indicated, on the average,
almost 20 percent of the plans took longer than 30 days to reim-
burse their pharmacies. So the first question is, how do you ac-
count for that discrepancy?

Second—I am going to ask them all at once, there are just three
of them, so you can answer them all—community pharmacists es-
pecially rely on prompt and fair payments from the Medicare drug
plans for their livelihood.

The National Community Pharmacists Association says 90 per-
cent of independent pharmacists report their overall cash flow is
worse now than when Part D began, and 33 percent have said they
have considered closing their pharmacy as a result. In the last year
alone, as I mentioned, in my State, 221 independent pharmacies
closed their doors. Does CMS recognize this concern, and what
steps are you taking to alleviate that?

And then a general question: What more can be done to alleviate
our local pharmacies from bearing the brunt of Medicare Part D,
often doing the job that maybe somebody in the government should
be doing? Thank you.

Ms. BLOCK. Well, first, I would like to say that we very much ap-
preciate and understand the work that pharmacists have done and
their contribution to the success of the Part D program. The pro-
gram could not be where it is today without their contribution, and
we at CMS very much understand and recognize that, so I would
like that to be on the record, first.

In terms of the study you have referenced, sir, I have not seen
it, so I cannot account for it. If I can have a copy made available,
we will absolutely look at it.

Senator SCHUMER. I will get it to you. Do you still believe,
though, that most pharmacists, the vast majority, overwhelmingly
are getting reimbursed within 30 days?

Ms. BLOCK. I do. In every case where there is an assertion that
that is not happening, we investigate it. Any instances where we
have found, in fact, that it was not happening, we have dealt with
it promptly with the plan and will continue to do that.
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Senator SCHUMER. All right.
Now, what about the general question? Do you recognize that

pharmacies are bearing the brunt here? Do you believe it is a prob-
lem that independent pharmacies are closing? What do you think
you can do to help alleviate the general burden on pharmacies with
Part D?

Ms. BLOCK. Well, I have to say that the Medicare prescription
drug program was established as a market-based competitive pro-
gram, and that is the way it is operating. The arrangements that
pharmacists make with the plans, they make with a clear under-
standing of the payment provisions, that those provisions may be
different. Certainly I understand that many Medicare beneficiaries,
before Part D, paid cash at retail prices.

Senator SCHUMER. Sorry to interrupt. My time is limited. Do you
see this as a problem, yes or no?

Ms. BLOCK. Well, I mean, this is an economic issue which I do
not believe is specifically a Part D Medicare issue. I think we are
operating in a competitive market.

Senator SCHUMER. All right. I am disappointed to hear that you
do not regard it as the problem that many of us do.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Senator Wyden?
Senator WYDEN. Thank you, Mr. Chairman.
A question for you, Ms. Block. A growing number of seniors are

getting their Part D benefits through Medicare Advantage plans,
and I have come to feel that not all Medicare Advantage plans are
created equal.

We have some very good ones in my part of the country that
have been out there for years and years—Kaiser would be an ex-
ample—and then we have some that we have had reports of very
troubling practices, these private fee-for-service plans in particular.

My question to you is, when Medicare started providing private
choices—and it was done with demonstration projects back in the
early 1980s—even then there were a lot of reports that, with these
new approaches, there were going to be people who would try to
rip seniors off and try to take advantage and would perpetrate
fraud.

So it is now 2007. Medicare has had 20 years’ worth of experi-
ence in looking at private choices in Medicare. Why is the Center
not doing a better job of anticipating the kinds of problems that we
would see in these new products?

Ms. BLOCK. Well, I want to start by saying we have zero toler-
ance for ripping seniors off. We have anticipated everything we
possibly can. In our marketing guidelines we have very strict re-
quirements that tell plans absolutely what is acceptable and what
is not acceptable. When plans violate those guidelines, we take ac-
tion immediately to ensure that they come into compliance. That
is an ongoing process.

I am as concerned and disturbed as you are about some of the
allegations, and to the degree that we can enforce our regulations
and our guidance, we are doing that every day and will continue
to.
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We are ever-vigilant that this does not occur, that seniors get ap-
propriate information, that they are not in any way misled, that
they understand what they are enrolling in and what their benefits
are, and that they get all the benefits that they are entitled to.

Senator WYDEN. My understanding is, a lot of doctors are con-
fused about these new plans as well. What has been done to help
doctors sort through these? Because in a lot of parts of the country
where doctors do not get particularly well reimbursed under Medi-
care now, the last thing you need is another headache for doctors
with respect to taking patients. So what has been done to try to
help doctors sort through these private fee-for-service plans and
help seniors?

Ms. BLOCK. I absolutely agree that that is a concern, and it is
something that we are dealing with. We have been working with
provider groups and with hospital associations. We have been put-
ting material and information up on our website so that doctors un-
derstand exactly how these products work and what their reim-
bursement provisions are.

We have, in addition, required plans to make sure that they are
also providing accurate information to providers so that they un-
derstand the provisions of that type of product.

Senator WYDEN. I think what troubles me, Ms. Block—and you
have had a long and distinguished career in government service,
and I respect that work—is a lot of this seems to me to be after
the fact, and it could have been anticipated earlier, particularly
these problems with doctors.

After 20 years of understanding this—I mean, I go back to the
Medigap law. I was the principal author of that. We had shoeboxes
full of insurance policies because people were ripping them off. I
think, number one, the government has been slow to deal with
these rip-offs in private fee-for-service plans. I think it has done
harm to the cause of private choices, which I happen to be sup-
portive of, and I want to see it corrected. I hope that there will be
faster movement now to deal with the problems.

I am curious how you are going to do this program of calling peo-
ple who are going to be new enrollees. My understanding is that
now, with the reports of the abuses flowing in, you are going to
take some additional steps, and that is good. But how are you
going to run this calling program for new enrollees? Is this going
to be after they make their purchase, or is it going to be some other
arrangement? Tell me how that would work.

Ms. BLOCK. Well, it will be before the enrollment takes effect. If
a beneficiary decides to enroll in a private fee-for-service plan, be-
fore the plan will be permitted to submit that enrollment to CMS,
before that enrollment ever occurs, the plan is absolutely required
to contact that beneficiary and make 100-percent certain that they
really, first of all, signed the application form, because I have seen
some of the allegations that those forms are actually being forged,
and that of course is criminal and totally unacceptable.

So the beneficiary will have to assure the plan that they have,
in fact, signed the form; that they understand the provisions of the
product; and that this is, in fact, the kind of coverage that they
have chosen.
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In terms of how that is working now, we have one plan under
a corrective action plan that is already doing this. The requirement
across the board will start in 2008.

But the plan that is already doing this is finding that 50 percent
of those applications are not being submitted because, when that
call is made, they find out that the beneficiary, in fact, either did
not intend to enroll in that plan or did not understand the provi-
sions of the plan.

Senator WYDEN. My time is up. Just one last question on this
point. How long do you anticipate running this program for? I
mean, obviously it is designed to make sure that, in this new and
burgeoning field, that people are more aware. Do you anticipate
running this from 2008 to 2010, or indefinitely? How long do you
see it running?

Ms. BLOCK. At this point, indefinitely.
Senator WYDEN. All right. Thank you.
Thank you, Mr. Chairman, for the extra time.
The CHAIRMAN. Thank you. Thank you, Senator, very much.
Clearly, Ms. Block, we want to make this program work, and

there are a lot of questions about it not working as well as it
should.

Here is a question that has come up often. I know you have
heard about it, and I would like your response. That is, seniors
signed up for the plan. They have to stick with it for a year. The
plan, mid-term, changes its formulary. They can change, seniors
cannot, causing confusion, at the very least, for doctors, for seniors.
Off the top, that seems unfair to seniors.

Clearly, I can see why a plan may want to change. They, mid-
year, find a cheaper substitute, maybe generic. It saves money, but
it is confusing, again, to the beneficiary and to doctors, and per-
haps hospitals and pharmacists. Is that fair that seniors cannot
change, but plans can change their formularies within the year?

Ms. BLOCK. Well, I would like to say, first of all, that we limit
the kinds of changes that plans can make mid-year, and those
changes are not all that frequent.

In the case that a plan does make a change, the beneficiary is
grandfathered in. So if they are already using that particular medi-
cation, that beneficiary can continue to use that medication for the
remainder of the year.

The CHAIRMAN. I hear what you are saying. I hear you saying
that. That may be what you honestly believe and think. But you
kind of sit here in, I guess, DC. I do not know where your office
is. At that table, in the spot where Ms. King is sitting, there was
a pharmacist named Tobey Schule who told over and over again
how much confusion that causes people who come to his pharmacy.

You may think it is working, but according to the people on the
front line, they do not think it is working. I encourage you to look
much more deeply and aggressively at this question and find out
the degree to which it is or is not working. People out in the field
do not think it is working. You, in DC, may think it is working,
but the people on the ground do not think that it is working.

The basic problem is, seniors do not know about the exceptions
process to the formulary. They do not know about it. They do not
know they can be ‘‘grandfathered,’’ if that is what is meant by the
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exceptions process. People just do not know. This is a very, very
complicated program all the way along, as you well know, perhaps
better than most in the room here. But the problem is, it is ex-
tremely complicated, and the persons that it is supposed to help,
that is, seniors, we should not make it complicated for them.

This should be a little bit like the proverbial duck swimming in
the pond, gliding along effortlessly: seniors getting their benefits
right off the top, while underneath people are paddling furiously,
that is, you, the plans, the pharmacists, others, to make sure the
seniors get their benefits. The sense is that that is not happening.

Another question is, automatic enrollment for dual eligibles. It is
my understanding that non-dual eligibles get special treatment.
That is, you have a website. I am a non-dual eligible. I go to the
site, I can match my needs, my drug needs, with plans. Whereas,
with dual eligibles, there is no such matching, it is just automatic.

You are dual eligible, you are a senior, this is what you get,
whether or not it matches your drug needs, or whatnot. I under-
stand there are some States who are a little more sensitive in this
program than is Uncle Sam, than is CMS. Some States—and I
think Maine is one example—have an intelligent system of some
kind. Some other States do, too.

Why is CMS not doing a better job matching dual eligibles’ drug
needs with their plans?

Ms. BLOCK. Well, I think there are several points. First of all, of
course, the statute, as I know you know, specifically says that we
will assign dual eligibles randomly. So, number one, there is a stat-
utory provision. Number two, we do not know——

The CHAIRMAN. Does that prohibit you, though, from taking steps
like Maine is doing?

Ms. BLOCK. Well, it does not prohibit us in that sense, but, even
assuming we could selectively assign people, we do not know what
their medication regime is at the time that we assign them. Some
of the States do and can use that information.

But thirdly, and I think really an important point that needs to
be made, is the medication regime that an individual is on is not
necessarily the best or most effective regime for them. So it is not
a given that just having somebody——

The CHAIRMAN. You are saying a random selection is better?
Ms. BLOCK. No, I am not suggesting that a random selection is

better. I am suggesting that once a person is in a plan they have
various options. They can opt out of that plan, they can——

The CHAIRMAN. We are talking about dual eligibles here, Ms.
Block.

Ms. BLOCK. Dual eligibles can opt out.
The CHAIRMAN. People that are very vulnerable. People where it

is very hard to know what is going on here. This is a very complex
program that they are faced with.

Ms. BLOCK. I understand that. But there is the opportunity for
their providers to examine their medication regime in accordance
with the formulary of the plan they are in and see if, in fact, that
formulary can work for that beneficiary.

The CHAIRMAN. Can you address this question, Ms. King, about
automatic enrollment and lack of matching drugs?
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Ms. KING. Yes. We did look, Senator, in the case of Maine. They
found that approximately one-third of their beneficiaries had about
a 100-percent match under the random assignment, but 20 percent
had less than a 20-percent match.

They decided, in consultation with CMS, to give beneficiaries
who had less than an 80-percent match an opportunity to see if
they could get a better match, and at the end of that process they
found a 99.8-percent match for those beneficiaries.

The CHAIRMAN. And could CMS do that with other States or en-
courage a similar kind of program with those States?

Ms. KING. One of our recommendations is that CMS work with
the States that wish to facilitate this kind of thing to have the
plans provide them the medication data they would need to provide
these kinds of intelligent assignments.

The CHAIRMAN. My time has expired.
Ms. BLOCK. And we do, indeed, work with the States to do that

where the States request that they be able to do that.
The CHAIRMAN. All States? You see, the problem here is the

sense that you are being pretty passive. The agency is passive.
Whatever the plan contracts say, that is what the contract says,
end of analysis. That is the sense here. We are trying to get you
to move beyond that.

Senator Lincoln?
Senator LINCOLN. Thanks, Mr. Chairman.
Just a few last, quick questions, a lot to what the Chairman was

talking about, particularly when we talk about grandfathering and
coverage determination, and quantity limits, and the prior author-
ization.

I just do not understand, Ms. Block, why it would not make more
sense for the plans to be barred from dropping the drugs at a mid-
stream point. Instead of requiring the seniors to go back through
all of these processes when those things are dropped from the
formularies, why would you not just initiate from the beginning?

That question, as well as the 1–800 number on the outreach for
information for seniors. I am still getting a tremendous amount of
calls in my State. They are getting inaccurate information. The
person they speak to transfers the caller to someone else, and they
have to wait again after they have waited for hours already, with
that indication.

I just wanted to know if your records indicate a reduction in the
wait time or improvement in the resolution of problems, because
we are not seeing a tremendous amount of that in the State in
terms of those problems being resolved and the wait times being
eliminated.

One other thing. We have talked about marketing tactics. I know
for us in our State, Medicare Advantage, there was a lot of misin-
formation, or maybe lack of information being offered. A lot of sen-
iors got into Medicare Advantage thinking that was a prescription
drug component. It ended up taking it out of traditional Medicare
fee-for-service.

I know there is a lot you are doing in trying to make sure that
information is greater, but could we not solve those that are un-
happy and have been treated unfairly by minimizing the time it
takes us to put it back into the traditional Medicare fee-for-service
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that they want to go back to? We have had a huge amount of prob-
lem in our office.

Our casework, in trying to work with our constituencies, have
discovered that they, for lack of information, signed up for a plan,
Medicare Advantage, that put them out of their traditional Medi-
care fee-for-service. It is taking us forever to help them get back
into it. It seems to me that CMS could do a better job at opening
up some kind of help lines or some kind of process that could mini-
mize that time.

Those three questions, on top of one more. Senator Schumer did
not bring it up, but I certainly will. Given the high percentage of
nursing home residents who are cognitively impaired, after CMS
imposed a gag order on the nursing home staff and barred them
from assisting the residents in the Part D selection, is it realistic
to expect that some of these individuals are going to educate them-
selves and choose another Part D plan without some assistance?
Have you explored options for helping seniors find the plan that is
right for them?

I would just be interested to hear what you have to say on that,
as well as maybe, perhaps, our GAO witness, if you have any input
on the problems that we are seeing with the nursing home resi-
dents.

Ms. BLOCK. Well, Senator, I am truly sorry that you think that
we have imposed a barrier to nursing home staff assisting bene-
ficiaries. They absolutely can, and should, assist beneficiaries. They
simply cannot steer them to a particular single plan in which the
advisor has a financial interest. That is the bar, and it is a very
legitimate one.

But we absolutely understand that seniors need help, and there
is no barrier to nursing home staff working with seniors or their
family members in giving them a range of choices that would be
particularly suitable for that particular beneficiary.

Senator LINCOLN. How about the other ones in terms of——
Ms. BLOCK. I am concerned to hear that there is a time lag, and

it is something that I will absolutely look into. It is our policy that
anybody who has enrolled in a plan based on misleading or erro-
neous information who wants to go back to original Medicare can
do that, and we give them a special enrollment period to enable
them to do that.

Senator LINCOLN. Maybe you could give me a person over at
CMS who could help us expedite that, because we are having some
trouble with that.

Ms. BLOCK. I would be very happy to talk with someone in your
office to do that.

Senator LINCOLN. All right. Great. Thank you.
And what about just barring them from dropping the formulary

drugs midstream?
Ms. BLOCK. There is a statutory provision that says that plans

can change their formularies mid-year, and we are abiding by the
statute. Nevertheless, we have very rigorous requirements in place
in terms of what changes plan can actually make. Staff at CMS re-
views those requests and denies any of those requests that we feel
are inappropriate.

Senator LINCOLN. Thank you.
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Ms. KING. Senator, if I might.
Senator LINCOLN. Yes?
Ms. KING. We do have some work under way that is not finished

yet, which should be ready later this year, that actually looks at
the coverage determination and appeals process and how well that
is working and how well CMS is overseeing that, so we should be
able to report on that later this year.

Senator LINCOLN. Great.
Ms. KING. And on the nursing home issue, that was not a specific

focus of our work, but our understanding is that a lot of nursing
homes worked with a single long-term care pharmacy, so when the
dual eligibles were randomly assigned to different plans, they were
assigned to a lot of different plans that served one nursing home.
So that, I think, was the genesis of the problem.

Senator LINCOLN. Thank you.
Thanks, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Let me ask an open-ended question here. A lot of you have a lot

of experience one way or another with this Part D provision. Just
stepping back a little bit, forget your assigned roles, just stepping
back a little bit, where should this committee consider changing
the law? I am not saying we will or should, but at least consider?

Ms. Block, you said the law allows plans to change midstream,
and we cannot do a lot about that. There were other areas where
you said, well, that is the law. I am asking all four of you, life is
short. Say what you think. We do not want to be too short for you,
at least in your jobs. [Laughter.] But say what you think. Our job
here is to serve seniors. That is our job.

So, where might we at least look at and consider making some
changes? I am just going to go down the list here. First, I am going
to ask, anybody want to raise your hand? I am going to ask each
of you. Who wants to start?

Ms. KING. Senator, I will start.
The CHAIRMAN. All right. You are bold. Good for you.
Ms. KING. I think that one thing that the Congress ought to look

at at this point is how well their retroactive policy is being imple-
mented, because it is likely that funds were paid for situations in
which beneficiaries did not know they were eligible. I think one
thing that you could do is keep a close eye on that in the next
years.

The CHAIRMAN. And how can we do so? We asked questions along
those lines here today. What else can we do in addition to the ques-
tions asked?

Ms. KING. I think that CMS could monitor that more carefully
and provide information to you on that.

The CHAIRMAN. All right. And what kind of monitoring comes to
mind?

Ms. KING. If they looked at the number of people who were in
that category, how many months of retroactive coverage, and more
specifically, data from the pharmacies about what kinds of reim-
bursements were paid during that period.

The CHAIRMAN. All right. Thank you.
Who else wants to step up here? Ms. Disman?
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Ms. DISMAN. We have spent a lot of time talking about ‘‘extra
help’’ and our outreach efforts and our multiple ways, and certainly
I have spent a lot of time talking to the Government Accountability
Office and IRS. I think the recommendation initially that we do a
study with IRS to see if there is a way to identify individuals——

The CHAIRMAN. SSA.
Ms. DISMAN. SSA, with IRS, to take a look at it. As Regional

Commissioner of New York, I have had a lot of experience with the
SSI program.

The CHAIRMAN. Right.
Ms. DISMAN. So I know what 1099s have, I know other kinds of

data that we get for SSI as a verification. I think it is worth the
time to spend to look at it to see if we can narrow this population.
The approach would still be the same at SSA: we will conduct mail-
ings, we will call people, we will see them in our field offices, and
speak to them on our 800 number.

But it is a lot different if you really have a smaller population
that you are dealing with than the one that is identified now. So,
we are very supportive of that. I have already spoken to IRS about
the potential for us to conduct a study.

The CHAIRMAN. Well, maybe we can play a role here and encour-
age or commission that study to take place, as well as the sugges-
tions that Ms. King had.

Ms. Block?
Ms. BLOCK. Well, I would say that, given the admittedly bumpy

start of the program in the early months of 2006, we are seeing lots
of improvement as time goes on. I think it is early to be talking
about specific legislative changes. We are looking at the program.
We are looking at our experience.

We are learning from our experience every day. We are making
changes in our guidance, as you know. At this point in time I think
we probably would like a little more time to see how things work
and to determine what, in fact, is working well and what possibly
might need to be changed.

The CHAIRMAN. We are in our second year already. It has been
a long time.

Ms. BLOCK. Two years is relatively early in a program of this
magnitude.

The CHAIRMAN. And I was a little concerned at your response to
one of the Senators’ questions about payments to pharmacists. You
basically said, well, that is what the plans say, so that is it. If
plans say we pay within 30 days, no more questions asked.

You also heard one of the Senators say that is not pharmacists’
experience. Their experience is, it takes more than 30 days. I hear
you say, well, we will stop. Whatever the plans say, that is it. What
if the plan said 90 days? Would you do anything about it?

Ms. BLOCK. We have a specific requirement that 30 days is the
maximum.

The CHAIRMAN. Why not make it 15 days?
Ms. BLOCK. That, as I understand it, is not a typical industry

practice, sir.
The CHAIRMAN. Well, that is not the issue. That is not the ques-

tion. There are a lot of practices that perhaps should be changed,
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perhaps should be looked at, examined. We do not just automati-
cally accept whatever anybody says, do we?

Ms. BLOCK. I think that the Medicare program needs to be run
as a market-based competitive program and, given those param-
eters, I do not think that it necessarily should step outside——

The CHAIRMAN. But the problem here is, you heard the phar-
macists. The pharmacists are on the front lines. They are the ones
bearing the brunt of a lot of this. Clearly, it is to a plan’s interest
to keep it afloat and delay payment as long as they possibly can,
to earn interest on it, delay the payments. It is in their economic
interests to do so.

You said earlier, well, it is the pharmacists’ economic problem.
The trouble is, they are at the end of the line. They do not have
any leverage. The plans have leverage, pharmacists do not. So if
you are talking about competition, one of our goals is to make sure
competition is fair, not lopsided.

Ms. BLOCK. By the way, pharmacists do have leverage. We have
very strong GAO access standards, and a plan must meet those
standards. So if they cannot find pharmacists to contract with
them in sufficient numbers to meet our GAO access standards,
they cannot participate in the program. That is real leverage for
pharmacists.

The CHAIRMAN. Well, not really. Because, if I am a pharmacist
in a small town, I am the only pharmacist there is; I have no
choice. I have to sign up for the plan. The plans do the same
things, maybe, with respect to delaying payment, if they can, to
pharmacists. And low dispensing fees, in addition.

Pharmacists do not have a lot of leverage. Plans have a lot more
leverage than pharmacists do. So again, if we are talking about
competition, if it is fair, we have to look at a lot of different factors
here.

This has been helpful. Thank you very much. We will keep look-
ing very closely at the Part D benefit, because our job is to make
it work.

To be honest with you, Ms. Block, I just urge you to be a little
more aggressive, get out in the field more. Go out and go see some
pharmacists and talk to them, and rural pharmacists. I spent a day
working in a pharmacy. A whole day working there. I have this
plan where, once a month, I work at some job back home. Eight
o’clock, sack lunch, all day long. I encourage you to go work at a
pharmacy, very rural. I will stop at this point.

But there is a difference between rural and rural. [Laughter.]
Rural in New York is not very rural, with all due respect to both
Senators from New York. If you go further out where I am from,
rural is really rural. I would encourage you to go to a really rural
pharmacy and spend a day there.

Thank you all very much. The hearing is adjourned.
[Whereupon, at 12 p.m., the hearing was concluded.]
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