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MEDICARE-MEDICAID ADMINISTRATIVE AND
REIMBURSEMENT REFORM

MONDAY, JULY 26, 1976

U.S. SeNaTe,
SuscoMMITTEE ON HEALTH OF THE
SeNATE FINANCE COMMITTEE,
Washington, D.C.

"~ The subcommittee met, imrsuant to notice, at 8 a.m. in room 2221,
Dirksen Senate Oftice Building, Hon. Herman Talmadge (chairman
of the subcommittee) 'Fresiding.

Present: Senators Talmadge, Dole, and Packwood.

Senator TaLMADGE. The hearing will be in order. ) )

Today we begin a full week of hearings on the provisions of my bill,
S. 3205, to bring about basic reforms in the administration and reim-
bursement aspects of Medicare and Medicaid. .

[The press release announcing these hearings and the bill S, 3205
follow, ﬁcaring commences on page 27.] .

OrricE OF HERMAN TALAMADGE OF GEOROIA, U.8. SENaTE

(Statement of U.8. Senator Herman E. Talmadge [D.Ga.], Chairman, Sub-
committee on Health of the Senate Finance Committee, in Opening Hearings on
8.3205, Legislation for Medicare/Medicaid Administrative and Reimbursement
Reform, Monday, July 26, 1976)

FOR RELEASE IN THE P.M.’S OF MONDAY, JULY 22, 1976

We begin a full week of hearings on the provisions of my bill, 8.3205, to bring
about basic reforms in the administration and relmbursement aspects of Medicare
and Medicaid. .

The situation is indeed urgent. Medicare and Medicaid will cost federal and
state taxpayers more than $38 billion in flscal 1977—an increase of $7 billion
over fiscal 1976, -

The increasing costs of these programs continually outstrip the rate of rise in
federal revenues. The choice {8 a simple one—elther we make Medicare and Med-
icald more efficient and economical, or we reduce benefits.

We have just too many worthwhile demands on the federal dollar to be able to
allocate increasingly disproportionate amounts to Medicure and Medicald.

There is, of course, another cholce—we can Increase taxes. But even if that
hard decision were taken we would, without necessary changes. be pouring dol-
lars down a bottomless pit.

As they now operate, Medicare and Medicaid clearly could absorb every single
doliar the federal government can come up with. To do that, hard decisions have
to be made—decisions which I believe this bill makes, If these decisions are not
made now, we may well be confronted with the need to cut and slash payments
to hospitals and doctors indiscriminately, and often inequitably. That path is
exactly what 8.3208 seeks to avoid.

States are now moving to place cellings on payments to hospitals. Blue Cross
plans are moving in that direction. The Administration proposes a flat 7 per
cent limit on hospital cost increases. Momentum is rapidly increasing for arbi-
trary controls on payments to providers and practitioners. This bill, however,
seeks to avoid cutoffs of this sort. 1)
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In Colorado, for example, the state has ordered a 5§ per cent reduction in Blue
gmt.: payments to hospitals and a 6 per cent cut in Blue Shield payments to

octors.

At the National Governors’ Conference held in Hershey, Pennsylvania, just
last month, the Governors of this country stated that the “rapidly escalating costs
of the Medicald program are bankrupting the states and their localities.” The
Governors' resolution noted that there is “a need for better control over both
th%ratt.u pald for bealth services and the utilzation of these services by the
patien "»

The Governors’ Conference~urged state governments to intensify efforts to
manage their Medicaid programs better and also urged related cooperative ac-
ton by the federal government to revise “existing regulations and legislation
which pose obstacles to effective cost control procedures.”

It is my strong belief that 8. 3205 is certain'y consistent with the resolution
of the Governors' Conference. 1 look forward to the testimony this morning of
the able and distinguished Governor of my state, Governor Busbee, who will
speak on behalf of our nation's Governors. The National Assoclation of Countles,
from whom we will also hear today, has called for immediate wage and price
controls on hodpitals to avoid bankrupting costs. :

But, there is an overriding need to get a handle on Medicare and Medicaid
costs apart from the federal, state and local budget effects. There is no question
that the way we pay for care under our programs serves to inflate health care
costs for all Americans. That situation needs correction now.

There is an absolute need for the federal and state governments to effectively
manage the existing health care programs, It is dificult, if not foolhardy, to
extend health insuranee coverage to other segments of the population until we
are satisfied that we can manage what we've got now.

1 belleve we have & representative range of witnesses this week. It {8 my hope
that these hearings will provide the basis for timely Congressional action on
necessary changes in the way government conducts Medicare and Medicaid.

As I have stated repeatedly, none of the provisions in 8.3205 are locked in
conerete, Hopefully, constructive changes and improvements will be a product
of these hearings.

But, while improvements can and should he made. no one should mistake &
willingness to make changes as a sign of weakness. With many billions of public
tax dollars at stake, there will of course be those who presently profit from
waste, ineficiency, fraud and abuse, and outdated methods of payment who will
net want any changes made. Often these are the same people who In forums and
cocktail parties constantly decry “big wasteful government.” Nonetheless, they
will come here to try and preserve thelr own share of that “big government” and
those wasteful expenditures.” It's always the “other guy” they're talking about.
Wellj. they can't have it both ways. And, they won’t have it both ways if we do
our job.

1 want to assure thoese people that the limita of tolerance have been reached.
What has been glossed over, ignored, or sidestepped in the past will now be faced
head-on. We owe that much to the American people. .

{84th Cong., 24 sess., 8. 3203)

A BILL To provide for the reform of the administrative and reimbursement procedures
currently employed under the medicare and medicald programs, and for other purposes

Be it enacted by the Bemate and House of Representatives of the United
Btates of Amerioa in Congress assembled, That this Act may be cited as the
“Medicare-Medicaid Administrative and Reimbursement Reform Act”.

TABLE OF CONTENTS

ADMINISTRATIVE REFORNMS

Ree. 2. EstabHahment of Health Care Financing Administration.
B b Biareliedala Administration. o iration.

nis on. .
s:ce: 8. Proc.edum designed to assure economical processing of claims by earriers.
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Bec. 11, Inclusion in reasonable cost of hocnlul services ao sllowance for retirement or
conversion of underutilised facilities.
Sec. 12. Return on equity to be included in determining “reasonable cost’” of services

furnjshed by proprietary hospitals.
PRACTITIONER REIMBURSEMENT REFORNS

Bee. 20. Criterla for determining reasonable charge for physicians' services.

Sec. 21. Agreements of physicians to accept assigoment of claims.

8ec. 22. Hospital-aasociated physicians,

Sec. 23. Payment for physicians’ services under medicaid.

Sec. 24. Payment for certain antigens under part B of medicare.

Sec. 25. Payment under medicare of certain physiclans’ fees on accosnt of services
urnizhed by proprietary hospitals. .

Sec. 26. Prohibition agaiost assignment of fees by physicians and others.

LONG-TRRM CARB REFORM

Sec. 30, m}mct:tlxlxa::ent rates under medicaid for skilled nursing and intermediate case
a

Bec. 81. Medicaid certification and approval of skilled nursing facilities.

Sec. 32, Criterla under medicald program for determining reasonable value of certain

transferred facilities.
Bec. 38, vutl:a ﬁ:‘my from institution by patients of skilled nursing or intermediate care
es.

MISCELLANEOUS REFORMS

Sec, 40. Procedures for determining reasonable cost and reasonable charge; disclosure
of ownership and financial information.
Sec. 431, Standards for paywments under medicaid to health maintenance organization.
See. :g. Smb\él.a{n:e ;el"lol&pedumc pulihonary centers.
ran regiona
See. 44. Reaources of medicald nfpllcant to include certain property previously disposed

of to applicant's relative for leas than market value.
Sec. 45. Penalty for defrauding medicare and medicaid programs.

ESTABLISHMENT OF HEALTH OARE FINANCING ADMINISTRATION

8zx0. 2. (a) Bection 702 of the Social Security Act is amended—
(1) by inserting “(a)" immediately after “Szo. 702.”, and
(2) by adding at the end thereof the following new subsection :

“(b) (1) The Secretary shall establish, within the Department of Heslth,

Education, and Welfare, a separate organizational unit to be known as the
Health Care Financing Administration (which shall include the functions and
personnel of administrative entities known, as of the date of eaactment of this
subsection, as the ‘Bureau of Health Insurance’, the ‘Medical Services Adminis-
tration’, the ‘Bureau of Quality Assurance’, and the ‘Office of Nursing Home
Affairs’ and related research and statistical units) which shall be under the
direction of the Assistant Secretary for Health Care Financing, who shall report
directly to the Becretary and who shall have policy and administrative responsi-
bility for the programs established by tities XVIII and XIX, part B of title
XI, and for the renal disease program established by section 226. Such Assistant
Slecretary may not have any other duties or functions assigned to him which
would prevent such Assistant Secretary from carrying out the duties imposed
by the preceding sentence on a full-time basis. -
“(2) (A) There shall be established, within the Department of Health, Edu-
cation, and Welfare, an Office of Central Praud and Abuse Control Such unit
which shall be under the direction of the Inspector General for Health Admin-
istration established under section 1124 shall have overall responsibility fer
(1) monitoring activities which are designed to deal with fraud and abuse, at
various program levels, in the programs establishd by titles V, XVIII, and
XIX, part B of title XI, and the renal disease program established by section
226, and (i) initiating and conducting direct investigation with respect to
alleged, actual, or potential fraud or abuse in any of such programs. Such unit
shall ul:ro t:otzlg inve;ﬂxatlvetmptp:r:‘ ;:"d Mst:me to United States attor-
neys an w enforcement autho upon r request, in the develop-
ment of frand cases arising out of any such programs.

“(B) The General Counsel of the Department of Health, Education, and
Welfare is authorized to prosecute any civil fraud case, arising out of any such
programs, when in his opinioa the Department of Justice has not acted in timely
fashion following referral of such case to the appropriate United States attorney
and when in the opinion of the General Counsel such prosecution is appropriate.”.

(b) (1) There shall be in the Department of Health, Education, and Welfare
an Assistant Secretary for Health Care who shall be appointed
by the President, by and with the advice and consent of the Senate.
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(2) Sectlon 5315 of title 5, United States Code, In amended in paragraph (17)
by striking out “(5)" and inserting in lieu thereof “(8)".

INSPECTOR GENERAL FOR HEALTH ADMINISTRATION

Sec. 3. (a) Title XI of the Bocial Security Act is amended by adding imme-
diatly after section 1123 the following new section ;

“INSPECTOR GENERAL FOR HEALTH ADMINISTRATION

“8rc. 1124. (a)(1) In addition to other officers within the Department of
Health, Education, and Welfare, there shall be, within such Departwent, an
officer with the title of ‘Inspector General for Health Adwninistration’ (herein-
after in this section referred to as the ‘Inspector General'), who sball be ap-
pointed initially and reappointed on ot after February 1, 1977, by the President,
by and with the advice and consent of the Senate. In addition, there shall be a
Deputy Inspector General for Health Administration (hereinafter referred to
ax the ‘Deputy Inspector General’), and such additional personnel as may be
l‘('fll;il'ed to carry out the functions vested in the Inspector General by this
section, -

“(2) The term of office of any individual appointed or reappointed to the
position of Inspector General shall expire 6 years after the date he takes office
pursuant to such appointmeunt or reappointment,

“(b) The Inspector General shall report directly to the Secretary of Health,
Education, and Welfare (hereinafter in this section referred to as the ‘Secre-
tary') ; and, in carrying out the functions vested In himm by this section, the
Iuspector General shall not be under the control of, or subject to supervision by,
any oflicer of the Department of Health, Education, and Welfare, other than
the Secretary.

“(e) (1) It shall be the duty and responsibility of_ the Inspector General to
arrange for, direct, or conduct such reviews, inspections, and audits of the health
fnsurance program established by title XVIII, the medical assistance programs
established pursuant to title XIX, and any other programs of health care (in-
cluding related programs) authorized under any other title of this Act as he
considers necessary for ascertaining the etliciency and economy of their admin-
istration, their consonance with the provisions of law by or pursuant to which
such programs were established. and the attainment of the objectives aud pur-
poses for which such provisions of law were enacted.

4'(2) The Inspector General shall maintain continuous observation and review
of programs with respect to which he has responsibilities under paragraph (1)
of this subsection for the purpose of—

“(A) determining the extent to which such programs are in compliance
with applicable laws and regulations;
“(B) making recommendations for the correction of deficiencies in, or
for improving the organization, plans, procedures, or administration of,
. such programs; and
“(C) evaluating the effectiveness of such programs in attaining the
objectives and purposes of the provisions of law by or pursuant to which
such programs were established.

“(d) (1) For purposes of aiding in carrying out his duties under this section,
the Inspector General shall have access to all records, reports, audits, reviews,
documents, papers, recommendations, or other material available to the Depart-
ment of Health, Education, and Welfare which relate to the programs with
rerpect to which the Inspector General has responsibilities under this section.

**(2) The head of any Federal department, agency, office, or instrumentality
shall, and the head of any State agency administering or supervising the admin-
istration of any State plan related to health care approved under the Social
Becurity Act shall, at the request of the Inspector General, provide any infor-
mation which the Inspector General determines will be helpful to him in
carrying out his responsibilities under this section.

“(8) The Inspector Genernl may refer directly to any other departments or
agencies for appropriate consideration and action in such matters and cases as
may be within their areas of concern and responsibility.

*(4) The Inspector General may, in his discretion, provide assistance within
his competence, with the approtal of the Secretary, to any department, agency,
" or subagency of the Pederal Government upon request of the chief officer of
any such department or agency. )
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“(e) (1) The Inspector General may, from time to time, submit such reports
to the Committee on Finance of the Benate and the Committee on Ways and
Means and the Committee on Interstate and Foreign Commerce of the House of
Representatives relating to his activities as he deems to be appropriate.

“{2) Whenever any of the committees referred to in paragraph (1) makes a
request to the Inspector General to furnish such committee with any informa-
tion, or to conduct any study or investigation and report the findings resulting
therefrom to such committee, the Inspector General shall comply with such
request. -

“(£) The Inspector General may make expenditures (not in excess of $100,000
in any fiscal year) of a confidential nature when he finds that such expenditures
are in ald of inspections, audits, or reviews under this section ; but such expendi-
tures 80 made shall not be utilized to make payments, to any one individual, the
ageregate of which exceeds £5,000. The 1nspector General shall submit annuaily
a confidential report on expenditures under this provision to the Committee on
Finance of the Senate and the Committees on Ways and Means and Interstate
and Forelgn Commerce of the House of Representatives.

“1%€) (1) Expenses of the Inspector General relating to the health insurance
program established by title XVIII shall be payable from the Federal HHospital
Insurance Trust Fund and from the Federal S8upplementary Medical Insurance
Trust Fund, with such portions being paid from each such Fund as the Secretary
shall deemn to be appropriate. Expenses of the Inspector General relating to
medical assistance programs established pursuant to title XIX shall be payable
from funds appropriated to carry out such title; and expenses of the Inspector
General reluting to any program of health care authorized under any title of
thix Act (other than titles XVIII and XIX) shall be payable from funds appro-
priated to carry out such program.

“(2) Notwithstanding any other provision in law, personnel requirements for
the Central Fraud and Abuse Control Unit and the Office of the Inspector
General shall not be subject to numerical or budgetary limitation. The perxonnel
and budgetary requirenients of such units shall be submitted as ‘line items*
by the President in the submission of hls budget,

“(3) There are hereby authorized to be approprialed such sums as may be
necessary to carry out the purposes of this section.

*“(h) The Secretary shall provide the Inspector General and his staff with
sppropriate and adequate office space within the central and regional facilities
of the Department of Health, Education, and Welfare, together with such equip-
ment, office supplies, and communications facilities and services, as may be
necessary for the operation of such office and shall provide neeessary mainte.
nance services for such office and the equipment and facilities located therein.”

(b) Section 5315 of title 5, United States Code, 18 amended by inserting at the
end thereof:

“(95) Inspector General for Health Administration.”

BTATE MEDICAID ADMINISTRATION

Sec. 4. (a) Sectlon 1002(a) is amended by adding at the end thereof the
following new subsections:
“(37) provide—

“(A) for the making of eligibility determinations under the plan,
on the basis of applications for coverage, within thirty days of the date
of such application for all individuals: (1) receiving aid or assistance (or
who except for income and resources would be eligible for aid or assist-
ance) under any plan of the State approved under title I, X, or XVI (for
the aged and the blind) or part A of title IV, or (ii) with respect to whom
supplemental recurity income benefits are being paid (or who would
except for income and resources be eligible to have pald with respect to
them supplemental security income benefits) under title XVI on the basis
of age or blindness, and

“(B) for the making of eligibllity determinations under the plan,
on the basis of applications for coverage, within sixty days of such
application for all individuals: (i) receiving aid or assistance (or who
except for income and resources wonld be eligible for ald or assistance)
on the basis of disability under any plan of the State approved under
title XIV or XVI, or (ii) with respect to whom supplemental security
income benefits are being paid (or who would except for income and



- _ 6

resources be eligible to have_pald with respect to them supplemental
security income benefits) under title XVI on the basis of disability:

“(C) for the making of redeterminations of eligibility for persons
specified in subparagraphs (A) and (B): (1) when required on the
basis of information the agency has previously obtalued on anticipated
changes In the individual's situation, (ii) within thrty days after
recelving information on changes in an individual's circumstances which
may affect his eligibility, and (ili) perlodically but not less often than
every six months;

*“(38) provide for methods and procedures to assure accuracy in the
determinations of eliglbility for medical assistance and provide that the error
rate for eligibility determinations made on or after October 1, 1877, may not
exceed the rate specifled in section 1911 (b) ; and

“(39) provide for clrims payment proceduree which assure that (A) 95
per centum of clean clalms (claims for which no further written informa-
tion or substantiation 18 required from the provider or any other person, in
the absence of which payment may not be made) be pald within thirty days
of receipt of the claim from the provider, and that 90 per centum of such
clalns be paid within ninety days, and (B) both prepayment and postpay-
ment clalms review procedures are performed, including—

“(1) review, on a reasonable samyle or more extensive basis, to deter-
mine the accuracy of data entry;

**(11) review to determine that the provider is a participating provider;

“(i11) review to determine whether the service i{s covered under the
State's plan;

“(iv) review to determine that the recipient {s eligible for medical
assistance:

“(v) review of claims against recipient utilization patterns;

“(vl) review to determine that the charge is a reasonable charge, and
that payments made are not in excess of those allowable under the
program ;

“(vil) review to determine and recover any third party liability;

“(uil) review to assure that there has been no duplicate billing ;

“(1x) review on a reasonable sample or more extensive basis, for
determination of possible fraud, including identification and investiga-
tion of situations in which fraud may exist, and referral of such situa-
tions to law enforcement officials.”.

(b) Section 1902(a) (8) is amended by adding the following at the end thereaf :
“gsuch reports are to be made in an accurate and timely fashion, no later tuan
sixty days following the close of the reporting period for monthly and quarterly
reports, and no later than one hundred and five days following the close of the
reporting period for yearly reports, and shall include at a minimum—

‘“(A) quarterly reports to the Secretary on—

“(1) eligibility determinations, including the number of applications
for medical assistance pending at the beginning of the quarter, the
number approved, disapproved, or withdrawn during the quarter, and
the number pending at the end of the quarter, including statistics on
the number of such determinations made within the time periods speci-
fled in section 1802(a) (37) (A) and (B):

“(11) the Btate's quality control programs, including statistics on those
declared ineligible who are found upon reexamination to be eligible,
those declared eligible who are found upon reexamination to be ineligi-
ble, and those for whom an incorrect determination of financial liability
was made ;

“(111) claims payment, including statistics on the number of claims

, pending at the beginning of the quarter, submitted during the quarter,
pald during the quarter, and pending at the end of the quarter, dis-
tributed by specified time periods during which the claim was held,

including the number held for the time perfods specified in subsection

() (39) (A), and information on the results of the claims review pro-

cedures required under subsection (a) (88) (B) :

“(B) statistics on the number of providers participating in the State
program authorized under this title, (by bed size i{n the case of institu-
tions) and major geographic locations;

“(0) information on utilization of services under the State program, in-
. cluding statistics on—
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“(1) reciplents and payments by hasis of eligibility and maintenance
ual:unco status of the reciplent and the type of medical services
received ;

“(11) Belected units of service, including admissions and days of care
for inpatient care, and the number of visits or items, such as physician
viuits and drug prescriptions, for outpatient care;

“(ii1) approximate number of recipients in skilled nursing facilities,
intermediate care facilities, and mental hospitals, whose care was re-
viewed with either Independent professional review or medical review;

“(iv) utilization of services, by age cohorts, sex, and race of the
recipient ; and

“(v) information relating to the number of recipients receiving in-
patient care and their primary diagnosees ;

“(D) data on the eligible population, including the number of those
eligible by basis of eligibility and maintenance assistance status, and in-
formgmon on the review procedures required under section 1802(a) (39)

ls:e)c uAmend section 1803 by adding at the end thereof the following new
[ ] on :

“(n) (1) Effective with the calendar quarter beginning on October 1, 1077,
and for each subsequent calendar quarter, the amount paid to each State under
paragraphs (a)(2), (a)(3), and (a)(6) shall be subject to a reduction or
termination unless the State makes a showing satisfactory to the Becretary that—

“(A) 95 per centum of medical assistance eligibility determinations are
made within the time frames specified under section 1902(a) (87) (A) and

(B);

“(B) the State's error rate for eligibility determinations is equal to or
below the rate specified in section 1911(b) except that for purposes of
determining whether a State has met the requirements of this paragraph
there shall not be taken into account the error rates for those persons
whose bility is determined under a State plan approved under titles I,
X, XIV, XVI, or part A of title 1V or by the Becretary pursuant to an
agreement under section 1634 ;

“(C) the State Is processing claims for payment within the time frame
specified in section 1902(a) (39) (A) and applying prepayment and
payment claims review procedures specified in section 1802(a) (39) (B);
an
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“(D) the State is making timely and complete reports to the Secretary
on the operation of its medical assistance program within the time frame
and including such information as is specified in section 1002(a) (6).

“(2) The Secretary shall conduct a= onsite survey in each State at least
annually of State performance in each category under paragraph (1), The
methodology and procedures employed for such onsite survey for each State
must be formally approved (which may involve onsite evaluation) by the Comp-
troller Geperal of the United States;

“(3) Any State which fails to meet one or more of the requirements specified
in subparagraphs (A), (B), (C), or (D) of paragraph (1) as determined in an
onsite survey as provided under paragraph (2) shall be formally notified within
thirty days of such survey of such deficiencies and a State so notified shall be
given an appropriate and specified time (not to exceed six months) for the cor
rection of specified deficlencies;

“(4) Any State which fails to correct the deficiencies within the time frame
specified under paragraph (3) as ¢~termined by the Secretary (and certified
by the Comptroller General) shall be so notified and subject to a reduction
in Federal matching as specified in paragraph (5) beginning on the first day
of the first calendar quarter following the date on which the Secretary specified
the deficiencles must be corrected under paragraph (8);

“(5) (A) In the case of a State which the Secretary has determined has fatled
to meet the requirements of one of the subparagraphs (A), (B), (C), or (D)
of paragraph (1) and which has not made the requisite corrections as determined
under paragraph (4), such State shall be subject to a reduction in Federal
matching of an amount equal to 50 per centum of what the State would other-
wise receive under subsections (a)(2), (a) (3), and (a)(8).

“(B) In the case of a State which the Secretary has dctermined has falled
to meet the requirements of two or more of the subparagraphs (A), (B), (C), or
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(D) of paragraph (1) and has not made the requisite corrections as determined
under parugrapb (4), such State shall be subject to a termination of Federal
matching under subsections (a)(2), (2)(3), and (a)(8).

*(6) (A) Any State for which a reducticn or termination in Federal matcbing
bhas been imposed under paragraph (5) shail continue to have the matching re-
duced or terminated as specified fn such paragraph applicable to such State until
the Xecretary has determined (and the Comptroller General of the United States
haus cm:éned) that the specified deficiency (or deficiencies) has (or have) been
corrected,

“(B) A State which has been determined (as provided in subparagraph (A))
to have made the requisite corrections in all categories specified as deficient shall
be entitled to the matching rate specitied in subsections (a) (2), (a)(3), and
(a) (0) begiuning on the first day of the calendar quarter in which such deter-
mination was made.

“(C) In the cuse of a State for which matching has been terminated under
subsections (a) (2), (a) (3), und (a) (8) as provided under subparagraph (5) (B)
and the Secretary determines pursuant to subparagraph (A) that deficiencies
continue to exist In only one of the four specified categories, such State shall, be-
ginniug on the first day of the calendar quarter in which such determination is
made, be so notifled and be entitled to the reduced wmatching rate specified in sub-
parvagraph (8) (A).

*(7) In the case of any State which is determined to substantially exceed the
requirements of at least two of the subparagraphs (A), (B), (C), or (D) of
paragraph (1) and meet the requirements of the remaining such subparagraphs
a8 determined In an onsite evaluation as provided in paragraph (2). such State
shall be ro notified and entitled effective for the calendar quarter beginning on
October 1, 1977, or for subsequent calendar quarters, whichever {8 appropriate,
to a Federal matehing rate under subsection (a) (6) of 75 per centum and such
amnunt shall be applicable for each ealendar quarter for which the Secretary
determines the State continues to meet the requirements of this paragraph:

*(8) ‘CThe Secretary shall in a timely fashion provide or arrange for the provi-
slon of technical aszistance by experienced and qualified personnel to any State
which rcquests assistance (and for whom the Secretary determines such request
is reasovnable) and in meeting the requirements of paragraph (1). Such assist-
ance may include arranging for personnel from other States with useful experi-
ence in meeting the requirements of paragraph (1) to provide technical assist-
ance to requesting States and such arrangements shall provide for compensation
of such personnel in an amount determined reasonable hy the Secretary;

“(9)} The Secretary shall make avallable to the States in a timely fashion .
information on actions taken by specific States which have enab'ed them to ef-
fectively fulfill the requirements of paragraph (1) when such Information would
prove useful to other States in helping them meet such requirements;

“(10) In the case of any required notification by the Secretary to a SRtate
under this section respecting identification of deficiencies, or a reduction, termina-
tion, or increase in Federal matching, simultaneous notification shall also be
made to the Governor of such State, the chief executive officer of each hody of
the State legislature, and (to the extent such information ix known) the chair-
man of the legislative committees in such State with jurisdiction over the merdl-
cal assistance program authorized under this title.”.

(d) Title XIX of the Social Security Act is amended by adding at the end
thereof the following new sections:

“QUALITY CONTROL

“Src. 1911, The Secretary shall—

“(a) (1) publish by September 1, 1976, the error rates in making eligihilitv
determinations recorded for each State for the period October 1, 1975,
through March 31. 1976, as reported under the merdicaid elicibility qunlity
control program (as specified in regulations of the Secretary prior to March
1, 1976), and specify actions (together with the projected time frame) to
be taken by him to assist the States {n improving the accuracy of thelr eligi-
bility determination processes; -

“(h) set a normative standard error rate defined as that rate which equals
the 50th percentile of the rates reported by the Statos under (n) (1) : and

“(¢) provide or arrange for the provisions of timelx, techuiecal, and vro-
tessfonal assistance to the States to assist them in improving their eligibility
determination p1r- cess,
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“REPORT BY THE BECRETARY

“Sec. 1012, (a) The Secretary shall prepare a biannual report (beginning with
fiscal year 1970) on the characteristics of the State programs of medical assist-
ance finauced under this title, Including as a minimum (1) a description of the
amount, duration, and scope of benetits available in each State, (2) a description
of eligibility criterla for all groups eligible for medical assistauce in each State,
(3) a speclfication of the relmbursement rates paid under the State program for
the major typea of services in each State, and (4) a listing of all fiscal agents
contracted with for administration of the program. Such report shall be snb-
mitted to the 8enate Committee on Finance and the House Committee on Inter-
state and Foreign Commerce and made generally available no later than six
months following the close of the fiscal year.

“(b) The Secretary shall prepare a quarterly summary update of the report.
required In subsection (a) and submit it to the Senate Committee on Finance
and the House Committee on Interstate and Forelgn Comnierce no later than
four montha following the close of the calendar quarter.”,

PROCEDURES DESIONED TO ABSURE KCONOMICAL PROCERSING OF OLAIMS BY OARRIERS

BEo. 5. (a) Sectlon 1842(b) of the Social Security Act i3 amended by adding
at the end thereof the following new paragraph: .

“(6) (A). The Secretary shall by regulation establish procedures, consistent.
with prevalling Federal procurement requirements, which are appropriately
designed to assure that claims processing functivns to be performed by carriers
pursuant to any contract entered into under this section will be performed on
the busis of a prospective fixed price per clalu, Such procedures shall provide
for the establishment of such fixed price on the baris of the economical and effi-
clent performance of such functions, and after taking Into account estimates
of the reasonable costs which will be Incurred in the performance thereof by
the varioua entities (including the carrier) which are avalilable to perform such
functions, under subcontract or otherwise.

*(B) Regulatione under this paragraph shall provide that, in the perform-
ance of any such claims processing function under any such contract, there will
be provided to the Secretary (or any duly authorized employee of the Depart-
ment of Health, Education, and Welfare) such access to the claims processing
operation and the costs thereof and such Information and data relating thereto
a8 he deems to be necessary or appropriate to enable him to ascertain whether
such gperation is being properly conducted.”.

(b) The regulations referred to in section 1842(b)(6) of the Social Security
Act (as added by subsection (a) of this section) shall be promulgated by the
Secretury of Health, Education, and Welfare and made effective with respect
to all contracts entered into, or renewed, after September 80, 1976, pursuant
to section 1842 of such Act.

CLAIMS PROCESSBING AND INFVORMATION RETRIEVAL S8YSTEMS FOR MEDICAID PROGRAMS

8ec. 6. (a) Section 1808(a) (8) of the Social Security Act is amended—

(1) in clause (A) (1), by inserting *“, and capable of being integrated
into,” immediately after “compatible with” ; and

+2) in clause (B), by inserting *, or to each individual in a sample group
of individuals who are furnished such services,” immediately after “covered
by the plan”.

(b)yThe gmendment made by subsection (a) shall be applicable only with re-
spect to expenditures under State plans approved under title XIX of the Social
Security Act made on and aftef the first day of the first calendar month which
begins more than sixty days after the date of enactment of this Act.

_ REGULATIONS OF THE BECRETARY; SBAVINGS PROVISION

Sro. 7. (a) (1) Section 1102 of the Social Security Act is amended—
(A) by inserting ‘‘(a)" immediately after “Sec. 1102.”, and
(B) by adding at the end thereof the following new subsection :

“(b) Whenever the Secretary, In compliance with applicable requirements
fmposed by law, causes to be published in the Federal Register a general notice
of any proposed rule or regulation to be promulgated by him, such notice shall
indicate whether the prompt promulgation thereof is urgent. In the case of any
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such notice, which respect to a proposed rule or regulation, which does not indi-
- cate that the prompt promulgation thereof is urgent, such rule or regulation shall
become effective not less than sixty days after publication of such notice; in any
other case, such rule or regulations shall become effective without regard to the
provisions of this subsection and in the manner prescribed in accordance with
applicable provisions of law.”,

(2) The amendments made by paragraph (1) shall be effective in the case of
proposed rules published in the Federal Register on and after the first day of the
first calendar month which begins more than thirty days after the date of enact-
ment of this Act.

(b) (1) Except as otherwire specified in this Act or in a provision of law which
iz enacted or amended by this Act, any regulation of the Secretary of Health,
Education, and Welfare (hereinafter in this section referred to as the ‘‘Becre-
tary”), which is necessary or appropriate to Implement any provision of thia
Act or Any other provision of law which is enacted or modifivd by this Act, shall,
subject to paragraph (2), be promulgated 8o as to become effective not later than
the mt day of the thirteenth month following the month in which this Act ls
enacted.

(2) Nothing contained in paragraph (1) shall be construed to require the
Secretary to promulgate any rule or regulation, which shall become effective
withth the time perdod referred to in paragraph (1), respecting any matter, if the
Comptrolier General has certified that, due to circumstances or tonditious beyon@
the control of the Secretary, it is not feasible for the Becretary te do so.

(¢) The Secretary shall, in issuing any major policy guidelines (other than
those issued through regulations) to carry out any provision of this Act or any
proviston of law enacted or modified by this Act, employ procedures with respect
thereto under which interested parties will, prior to any such guideline becoming
final, be afforded reasonable opportunity to make known to the Becretary their
comments thereon and suggestions with respect thereto.

TERMINATION OF NMEALTH INSURANCE BENEFITS ADVIGORY OOUNOIL

8ro. 8. (a) The Health Insurance Benefits Advisory Council (established pur-
suant to section 18687 of the Social Security Act) is abolished, effective on the
first day of the firet calendar month which begins more than thirty days after
the date of enactment of this Act, and the terms of office of all members of such
Council shall end on such first day.

(b) At the eariiest practicable date after the date of enactment of this Act
(and in no event later than the first day referred to in subsecion (a)), such
Advisory Council shall turn over all of its records, files, equipment, and materials
to the Recretary of Health, Education, and Welfare, -

(c) Effective with the close of the first day of the first calendar month which
begins more than thirty days after the date of enactment of this Act, section 1867

-of the Social Security Act is repealed.

IMPROVED METHODS FOR DETERMINING REASONABLE COST OF BSERVIOES PROVIDRD
BY HOSPITALS

S8xo. 10. (a) (1) Bection 1861(v) (1) (A) of the Bocial Security Act iz amended,
in the first sentence thereof, by striking out “The” and inserting in lleu thereof
“Bubject to subsection (aa), the”,

(2) Bectlon 1861(v) of such Act is further amended by adding at the end
thereof the following new paragraph:

“(8) For additional requirements applicable to determination of reasonabdle
coc;tb ;n st::‘.l cu; 80:1 s(e;tx-vice:1 %rgtﬂlszlnzt’h homtalz ae% subsection (aa).”.

on suc er amended adéing after subsecti
(z) the following new subsection : Y ’ on

“ADDITIONAL CRITEXIA FOR DETERMINING REASONABLE COST OF NOSPITAL SERVICES

*(aa) (1) In order more fairly and effectively to determine the reasonable cost
incurred in the provision of hospital services for which payment may be made
under this title, not later than July 1, 1978, the Becretary shall, in consultation
with appropriate knowledgeable national organizations, establish—

“(A) a uniform system of accounts and cost reporting (including uniform
procedures for allocation of costs) for determining operating and capital
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costs of hospitals providing such services, thereby assuring that operating:
and capital costs will be determined in the same manner for each hospital
turnishing such services, and
“(B) an ongoing system of hospital classification under which hospitals-
turnishing such services will initially be classified as follows:

“(1) as to size, with each of the following sizes of hospitals being
classified in separate categorles: (I) those having more than 8, but
fewer than 25, beds, (1I) those having more than 24, but fewer than 50,
beds, (III) those having more than 49, but fewer than 100, beds, (IV)
those having more than 99, but fewer than 200, beds, (V) those having
more than 199, but fewer than 300, beds, (VI) those having more than
200, but fewer than 400, beds, (VII) those having more than 899, but
fewer than 500, beds, and (VIII) those having more than 489 beds,

“(i1) as to type of hospital, with (I) short-term general hospitals
being In a separate category, (II) hospitals which are the primary af-
filiates of accredited medical schools (with one such hospital to be nom-
inated by each accredited medical school) being in one separate category
(without regard to bed size), and (III) chiatric, geriatric, mater-
nity, pediatric, or other specialty hospitals being in the same or separate-
categories, as the Secretary may determine to be appropriate in light
of the extent to which differences in specialty do or do not significantly
affect thie routine costs of such hospitals, and

“(i1i) such other criteria as the Secretary may deem appropriate;

but such system of hospital classification shall not differentiate between
hospitals on the basis of the ownership thereof.

“(2) As used in this subsecticu, the term ‘routine operating costs' does not
include any of the tol)owlnf:

“(A) capital costs (including interest expense on loans to purchase capital
assets, and depreclation),

*(B) direct personnel and supply costs of hospital education and training-
programs,

*“(C) costs of interns, residents, and medical (but not nursing) personnel,

(D) energy costs associated with heating or cooling the hospital plant.

“(8)(A) During the calendar quarter commencing on January 1 of each
calendar year (beginning with the calendar year 1977) the Secretary shall, in
accordance with the succeeding provisions of this paragraph, determine, for
the- hospitals classified in each category of the hospital classification system
established pursuant to paragraph (1) (B), an average per diem routine op-
erating cost amount which ahall (except as is otherwise provided in this sub-
section) be utilized in determining, for purposes of making payment under this
title to such hospitals for services furnished by them during the fiscal year
which commences on or after July 1 of such calendar year, the reasonable cost
of that prrtion of the hospital's costs which consists of routine operating costs..

“(B) A determination under this paragraph made during any such calendar
quarter shall be made on the basis of data, with respect to amount of routine
operating costs of the hospitals involved, for the preceding fiscal year.

“(C) For purposes of making any such determination, routine operating costs
of the hospitals involved 1n any category shall be divided into two components:
a personnel component, and a nonpersonnel component.

“(D) () The routine operating costs attributable to the nonpersonnel com-
ponent and the personnel cost component for each of the hospitals (other than
hospitals excluded pursuant to clause (il)) in any particular classification cate-
gory shall be aggregated to arrive at the total amount of routine operating
costs of all bospitals in such category. Such total shall then be divided by the
total number of days of routine care provided by the hospitals in such category
to determine the average per diem routine operating cost for such hospitals.

“({i) In making the calculations prescribed in clause (1), the Secretary shall
exclude therefrom any hospital (and data pertaining to any such hospital) which
has significant understafiing problema or otherwise experiences significant cost
differentials resuiting from failure of the hospital fully to meet the standards
and conditions of partidpation as a provider of services under this title, as
determined by the Joint Commission on Accreditation of Hospitals, State agency
certification procedures, or any other finding or information available to the
Secretary.

“(E) On the basi _,Lt%jmage per diem routine operating cost amount
determined, pursuant to the preceding subparagraphs of this paragraph, for

15-802—76—2
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any category of hoapitals, there shall be determined for each hospital in such
category a per diem payment rate for routine operating costs. Such payient
rute for any such hospital shall be equal to the average per diem routine operat-
ing cost amount for the hospitals of the category in which such hospital is classi.
fied, except that the personnel component thereof shall be adjusted through
the use of A wage index hased on general wage levels (including fringe benetit
costs) in the areas in which the hospitals are located so as properly to adjust
such component to the general wage levels (including fringe benefit costs) in the
atea in which such hospital i8 located. If the Secrctary finds that, in the area
where one or more hospitals in any such claasification category are located, for
the fiscal year ending June 30, 19704, the wage level (Including fringe benefit costs)
for hospitals is significautly higher than the general wage level (including fringe
benetit costa) in such area (relative to the relationship between hospital wages
and general wages in other areag), then the general wage level in such area
shall, for purposes of this subsection, be deewmed to be equal to the wage level for
hospitals in such area, but only during the firat year in which the provisions of
this subsection are effective in determining payment rates to hospitals (the
fiscal year beginning on or after June 30, 1979).

“t4) (M) (1) As used in this paragraph, the term ‘adjusted per diem payment
rate for routine operating costs’, when used in reference to any hospital, means
the ‘per diem payment rate for routine operating costs’ (as determined under
pnragraph (3)) applicable to such hospltal plus the increase in prices per centumn
determined pursuant to the succeeding provisions of this subparagraph.

“(il) The amount of the per diem payment rate for routine operating costs
for any hospital for any tiseal year (us determined under the preceding provi-
slons of this subsection) shall be increased., so as to reflect (I) the per centum
of increare (if any) which has occurred in the cost of the mix of goods and
services (including personnel and nonpersonnel costa) which comprises routine
operating costs (r8 determined under the preceding provisions of this subsee-
tion), or (II) if less, the actual per centum of increase (if any) which has
occurred in the costs incurred by such hospital for such goods and services
during such period.

“(1i1) In making payments for services furnished by such hospital prior
to the date such a determination of the proper amount of increase applicable
to such services is made, the Seccretary may add a semiannual per centum
of increase, in the cost of the mix of goods and services referred to in clauxe
(i1), equal to whichever of the following is the smaller: (I) the per centum
of such increase as estimated by such hospital, or (II) the per centum of such
increase in the area applied to such hospital's costs as estimated by the Secretary.

“(iv) At the end of the fiscal year, a retrospective adjustment shall be made
to the amounts paid pursuant to clause (iil) to reflect the lesser of (I) the
actual cost increase incurred by the hospital or (1Y) the actual increase in
plrlcos v{illx;ch has occurred in the mix of goods and services referred to in
clause .

*(B) Except as dtherwise provided in subparagraph (C), in determining, for
purposes of payment under this Htle, the amount of the reasonable cost incurred
by a hospital in furnishing services under this title, 80 much of the costs so
incurred by such hospital as are attributable to routine operating costs shall be
decmed to be equal—

“(1) in the case of a hospital the actual routine operating cnsts of which
are equal to or greater than the amount arrived at through the application
of such hospital’'s adjusted per dlem payment rate for routine operating
costs, an amount equal to the greater of the following:

“(I) (a) 120 per centum of the amount arrived at through the appi-
cation of such hospital's adjusted per diem payment rate for routine
operating costs, or, (b) if less, the amount of such hospital's actual
routine operating costs, or

“(II) (a) the amount of such hospital's actual routine operating costs,
or (b) if less, the amount which would have heen determined for such
hospital under clause (I)(a) if such hospital had heen classified in the
category nearest (in terms of the number of hads in such hospital and
minimum namber of beda rpecified for the varlovs categories of hos-
pitals) the category to which such hospit~] actunlly {8 classified, and

“(i1) in the case of a hospital the actual routine operating costa of which
are less than the amount arrived at through the application of such hos-
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pital's adjusted per diem payment rate for routine operating costs, an
amount equal to (I) the amount of such hospital's actual routine operating
costs, plus (II) whichever of the following {8 the smaller: (a) an umount
equal to 8 per centuin of such hospital's adjusted per dlem payment rate
for routine operating costs, or (b) an amount equal to 50 per centum of
the amcunt by which such hospital's adjusted per diem payment rate for
routine operating custs exceeds such hospital’s actual routine operatiug
costs,

“(C) Any hospital which Is, pursuant to paragraph (3) (D) (i1), excluded by
the Secretary from the calculution prescribed under paragruph (8) (D) (i), shall
Le reimbursed for routine operating costs necording to the lesser of (1) actual
costs or (11) relmbursement determined under this section,

“(D) Not later than the April 1 following the determination by the Secre-
tary during any calendar quarter as to the average per dlem operating cost
mount fur cach category of hospital and as to the sdjusted per diem payment
ruate for routine operating costs applicable to each of the hospitals in such cate-
gorles, such determinations shnll be published by the Secretary; and the Secre-
tary hull notify the hospitul administrator and the ddwministrative governing
body of each hospital with respect to all aspects of such determination which
affect such hospital,

*(E) In the case of a hospital determined by the Secretary to he—

(1) located in an underserved area where hospltal services are not other-
wise nvallable,

*(i1) certitied ns being necessary by an appropriate planning agency, and

“(i) underutilized,
the adjusted per diem payment rate determined under this paragraph shall not
upply to that portion of sueh hospital's routine operating costs as are attributable
to the maintenance of so much of such hospital’s underutilized capacity as I8
necessury to assure the avatlability of hospital xervices to individuals in the area
served hy such hospitals. Such portion of routine operating costs to which the
adjusted per diem payment rate does not apply shall be reimbursed at cost,

“(F) In the casxe of any hospital which is determined by the Secretary to have
an unusunl case mix which---

(1) requires a greater Intendity of care than that obtaining generally
among hospltals in the rame classification as such hospital, and
*“(i1) Increnses the level of such hospital's routine operating costs over
the level obtalning generally among hospitals in the same classification as
such hospital,
the adjurted per diem payment rate determined under this paragraph shall not
apply to that portion of ruch hospital's routine operating costs as are attributa-
bie to the requirements (as described in clauses (1) and (i1)) of such hospital
Such portion of routine operating costa to which the adjusted per diem payment
ratex does not apply shall be reimbursed at cost.

“(G) In the case of any horpital located in Alnska or Hawall, the Secretary
may further adjust the adjusted per diem payment rate to reflect the higher
prices prevalling in such area=s.

“(H) In the care of any hospital which the Secretary finds has deliberately
nltered ita patient mix, or patient flow, or lowered its quality of patient care,
the routine operating coats of such hospital shall be deemed to be equal to which
ever Ix the lesser: the amount determined without regard to this subsection, or
the amount prescribed under subparagraph (B)."

(c) The Secretary shall, at the earliest practicable date, develop and on a basis
congistent with this section comparable reimbursement methods with respect to
payment for any or all other hospital cost centers, skilled nursing and intermedi-
ate care facilities as well a8 home health agencies. The Secretary shall, as such
methodr are developed, but not later than three years from enactment, submit
appropriate recommendations to the Congress.

A ‘td) The provisions of section 1861 (aa) (2), (3), and (4) of the Social Security
(‘ o——
ahall be applicable for informational purposes only with respect to
gservicea furnished hy any hospital prior to July 1, 1979, and
(2) shall be applied, with respeet to services furnished by any hospital in
the fiacal year heginning on or after June 30, 1970, ns if any difference he-
tween the amount of the actual rouitine costs of such hospital and the amount
arrived at through the application of such hospital's adjusted per diem pay-
ment rate for routine operating costs were reduced by one-half,
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1 953’ shall be fully applied in the fiscal year beginning on or after June 30,

{e) Nothing in this section ahall be construed as otherwise limiting the author--
ity of the Becretary to continue otherwise authorized efforts toward development:
of improved systems of reimbursement, including development of multivariate-
statistical techniques (including evaluation of factors such as possible appropri-
ate significant variation in case mix and intensity of care) as & means of making
equitable comparison of the costs of institutional providers and agencies and
thelr reimbursement.

() (1) Bection 1902(a) (13) (D) of the Social Security Act is amended by
inserting “(and after application of section 1861(aa))’” immediately after “sec-
tion 1861(v)",

(2) The amendment made by paragraph (1) shall take effect on the first day
of the first calendar month which begins not less than sixty days after the date of”
enactment of this Act.

(g) To the extent that amendments made under the preceding provisions of
this wvection are inconsistent with provisions of 1861(v) of the Social Security
Act which relate to the establishment of Mmits on overall covered costs, such
amendments shall supersede such provisions,

INCLUBION IN REASONABLE OCOST OF HOSPITAL SERVIOES AN ALIOWANCE FOR RETIRE~
MENT OR CONVERSION OF UNDERUTILISED FACILITIES

8r0. 11. (n) Part A of title X! of the SBocial Becurity Act is amended by adding
at the end thereof the following new section:

“INOLUSION IN REASONABLE COST OF HUSPITAL SERVICES AN ALLOWANOCE FOB
RETIREMERNT OR OONVERSION OF UNDERUTILISED FACILITIRS

“Sro. 1182, (a) (1) (A) The Secreiary shall, within the three-month period
which begins ou the first day of the first calendar month which commences after-
the date of enactment of this section, estabilsh a Hospital Transitional Allow-
ance Board (herelnafter in this section referred to as the ‘Board’') which shalk
consist of ive membera, appointed by the SBecretary without regard to the provi-
slons of title 8, United States Code, governing appointments in the competitive-
service, from persons who are especially knowledgeable in hospital planning and
hospital operations (including such persons who are otherwise in the employ of’
the Federal, State, or local governments). At least one member of the Board
shall be a representative of the largest private non-profit third-party payer for-
hosepital services in the Nation.

“(B) The term of office of members of the Board shall be three years, except
that the Secretary shall appoint the initial members of the Board for shorter
terms to the extent necessary to permit staggered terms of office.

“(C) Members of the Board shall be entitled to receive per dlem compensation
at rates fixed by the Secretary, but not exceeding the per diem equivalent (at
the time the service involved is rendered by such members) for grade GS-18
in section 5332 of tit'e §, United States Code.

“(D) The Board shall be provided such technical assistance by the Secretary
as may be required to carry out its functions, and the Secretary shall, in addition,
make avallable to the Board such secretarial, clerical, and other assistance as:
the Board may require to carry out its functionsa.

“(2) It shall be the duty and function of the Board to receive, and act upon
in accordance with this section, applications by hospitals certified for participa-
tlon (other than as ‘emergency hospitals’) under titles XVIII and XIX for transi-
tional allowances.

“(b) For purposes of this section—

“(1) The term ‘transitional allowance' means an amount which—

“(A) shall. srolely by reason of the provisions of this section, be included®
in determining the reasonable cost incurred by a hospital in furnishing serv-
ices on account of which payment is authorized to be made under title XVI1I,
under a plan or program appreved under or instituted pursuant to title V,
or under a plan approved under title XIX, and

“(B) ia established by the Secretary, in accordance with the provisions of
this section, for a hospital in recognition of a reimbursement detriment (as:
defined in paragraph (3)) suffered by it because of a qualified facility con-
version (as defined in paragraph (2)) made by it.
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“(2) The term ‘qualified facllity conversion' means a retirement, wmodification,
or change in usage, of underutilized hospltal facilities—

*“(A) which s carried out by a hospital which, for not less than oue year prior
o the comumencement of such retirement, modification, or change in usage, of
-such facllities, furnished on a regular busis »ervices with respect to which pay-
went was (at the time the services were furnished) authorized to be made under
title XV1II or a State plan approved under title XIX, and

“(B) the effect of which is to promote eficient und economical delivery of
health care services covered under medicare aud medicald by (i) ellminating
excess bed capacity, or (il) discontinuing an underutilized service for which
there are adequate alternative svurces Berviug the same area (as determined by
an appropriate health care facllity planning agency) as that served by such
hospital, or gpubstituting for such underutilized service some other service which
is needed in such area (as determined by such an agency).

“(8) A hospital, which has carried out a qualified conversion or closure and
which continues in operation following such couversion or closure, shall be re-
garded as having suffered a ‘relmbursement detriment' because of such convere
slon or closure (A) If and to the extent that, solely because of such conversion
or closure, there is a reduction in the aggregate of the amounts attributable to
capital-related reimbursement (but only to the extent such capital was accepted
ay reasonable for purposes of reimbursement eligibllity) which are taken into
.account in determining, for purposes of making payments under title XVIII or
title XIX to such hoepital with respect to services furnished by it, the reason-
.able cost (as such term is used for purposes of such title) incurred by such
‘hospital in the furnishing of such services; (B) if such conversion or closure
reaults, on an interim baris, in increased operating couts (such as severance pay,
-et cetera) to the extent that such operating costs exceed amounts ordinarily re-
finbursable under titles XVIII and XIX, or (C) in the case of complete closure
-of a non-profit, nongovernmental (except local government) hospital other,
than for purposes of replacement of such hospital, actual debt obligations to the
extent previously recognized as reasonable for purposes of reimbursement, to the
extent that such debt remains outstanding and less any salvage value.

“(c) (1) Any hoepital may flle an application with the Board (in such form
-and containing such data and information as the Board, with the approval of
the Becretary, may prescribe) for a transitionsl allowance with respect to any
qualified conversion or closure which was commenced after December 81, 1076,
anduwals completed within the six-month period preceding the filing of such
-application, -

“(2) The Board shall consider any application filed by a hospital under para-
graph (1), and if, with respect to any such application filed by a hospital, the
‘Board finds that—

“(A) the facility conversion or closure with respect to which the appliea-

ltion rehtuhw(-ls) commenced and completed within the time limits prescribed
n Daragrap .

“(B) such facility conversion or closure i{s a qualified facility conversion,

and
“(0) such hospital is suffering a reimbursement detriment because of

having carried out such qualified facility conversion or closure,
‘the Board shall tranamit to the Secretary {ts recommendation that the
‘Secretary establish, in such amounts reasonable in relation to prior or prospec-
tive usage of such facilities by titles XVIII and XIX and for a period (which
‘shall not be in excess of twenty years) specified by the Board, a transi-
tional allowance for such hospital with respect to such facility conversion or
-closure ; and, if the Board finds that the criteria specified in clauses (A), (B),
and (C) are not met, it shall transmit to the Secretary its recommendation that
the Secretary not establish any transitional allowance for such hospital with
respect to such facility conversion or closure, in the case of an approved closure
-or partial closure under subsection (b) (8) (C) the Board may recommend or the
Secretary may, in his discretion, approve a lump-sum payment in lieu of periodic
nlltlomxfx‘cel. where such payment would constitute & mora efficiant and arannmie
-alternativen,

“(8) (A) At the time the Board transmits to the Secretary its recommenda-
tion, as g:ueﬂbed in paragraph (2). with respect to a transitional allowance
-applied by a hospital, it shall notify such hospital of its action and shall
transmit a copy of such recommendation to such hospital
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“(R) Any hospital which is dissatisfied, wholly or in part, with such a recom-
mendation made with respect to it may obtain ap informal or formal hearing
on the matter in the discretion of the Becretary, by filing 4in such form and
manner and within such time period as the Secretary shall by regulations pre-
scribe) with the Secretary a request for such a hearing.

“{4) (A) The Becretary shall, within thirty days after the date he receives
a recommendation from the Board respecting a transitional allowance for which
a hospital has applied under this section or, If later, within thirty days after
a hearing (obtained pursuant to paragraph (3)(B)) with such a recommmenda-
tion, make a final determination as to whether, and if so in what amount and
for what perlod of time, such a transitional allowance will be granted to such
hospital pursuant to the application with respect to which such recommendation
was recelved by hin.. Any such final determiuation of the Secretary shall not e
subject to judicial review.

*(B) The Secretary, upon making a final determination under subparagraph
(A) as to the granting of any transitional allowance to a hospital. shall nutiry
such hospital and such other parties as may be appropriate (including Ntate
agencles admninistering or supervising State plans approved under title XIN)
of such determination.

“(C) Any transitional allowance established under a final determination of
the Secretary under this section for a hospital shall take effect on a date pre-
scribed by the Secretary but not earlier than the date of completion of the
qualified facllity conversion on the basis of which such allowance was extab-
lished. After such effective date, such transitional allowance shall be included
ar an allowable cost itein in determining the reasonable cost incurred by such
hospital in providing services for which payment is authorized under this title.

“(d) In addition to the requirements imposed by law as conditions of approval
of a State plan for maternal and child health services under title V or a State
plan for medical assistance under title XIX, there is hereby lmposed the require-
ments (and the plan shall be deemed to require) that, in determining the amount
of the reasonable cost incurred by a hospital in furnishing services with respect
to which payment is authorized by such plan, any transitional allowance estah-
lished for such hospital by the Secretary pursuant to this section shall be iju-
cluded as an allowable cost {tem.

“(e) (1) Notwithstanding the foregoing provisions of this section, the Secretary
shall not, prior to the expiration of the twenty-four-month period which begins
January 1, 1977, establish—

“(A) a transitional allowance for any hospital after a transitional allow-
ance for such hospital has previously been established, or
“(B) a transitional allowance for more than a total of fifty hospitalx,

“(2) On or before September 1, 1979, the Secretary shall submit a report to
the Congress evaluating the operation and effectiveness of the program estab-
lished under this section and containing such recommendations with respect to
ctgl‘x.tlnull;g or improving the implementation of the program established under

section."”,

RETURN QN EQUITY TO BE INCLUDED IN DFETFRMINING “REASONABLE COST" OF
BERVICES FURNISHED BY PROFRIETARY HOSPITALS -

8ec. 12, (a) Section 1861(v) (1) (B) of the Social Security Act is amended—
(1) in the first sentence thereof. by inserting “hospital or” imwediately
after “Such regulations in the case of”, and
(2) in the second rentence thereof, by striking out “one and one-half timex"
and inserting in lieu thereof "'twice".

(b) The amendments made by subsection (a) shall be applicable only with
respect to services furnizhed by a hospital or skilled nursing facility for fiscal
years of a hospital or skilled nursing facility beginning on and after the first day
of the first calendar month which begins after the date of enactment of this Act.

~ CRITERIA FOR DETERMINING REASONAHLE CHARGE FOR PHYBICIANS' SERVICES

Sec. 20. (a) (1) 8o much of sectlon 1842(b) (3) of the Social SBecurity Act as
follows the first sentence thereof is amended to read as follows :

“(8A) (A) In determining the reasonalle charge for services for purposes of
paragraph (3), there shall be taken Into consideration the customary charges for
rimilar services generally made by the physician or other person furnishing such
services, as well as the prevailing charges in the locality for similar services.
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“({B) (1) Except as otherwise provided in clause (iii), no charge may be de-
tertnined to be reasonable in the case of bills submitted or requests for payment
sinde under this part after December 31, 1070, if it exceeds the higher of (I)
the prevalling charge recognized by the carrier and found acceptable by the
Secretary for similar services in the same locality administering this part on
December 81, 1970, or (11) the prevalling charge level that, on the basis of statis-
tical data and methodology acceptable to the Secretary, would cover 756 per
centum of the customary charges made for similar services in the same locality
durlng the last preceding calendar year elapsing prior to the start of the fiscal
year in which the bill Is submitted or the request for payment is inade,

*(H) In the case of physican services the prevailing charge level determined
for purposes of clause (1) (11) for nuy fiscal year begluning after June 80, 1973,
wmay not (except as otherwise provided in clause (iil)) exceed (in the aggregate)
the level determined under such clause for the fiscal year ending June 30, 1973,
except to the extent that the Secretary finds,-en the basis of appropriate economics
index data, that such higher level Is justified by economic changes. Any increaze
under this clauge (1), by reason of findings of the Secretary regarding economic
changes, in such prevailing charge level for any particular service or procedure,
when performed In any particular locality of a Ntate for which there has heen
extuablished (pursuant to subparugraph (E)) a statewhde prevailing charge level
for physicinng' services, shall not be applied if, and to the extent that, the result-
ing prevalling charge level for such service or procedure, when performed in
guch locality, would exceed by more than one-half the statewide prevailing charge
level therefor.

*(11) Notwithstanding the provisiens of clauses (1) and (i1) of this subpara-
graph, the prevailing charge level in the case of a physiclan service in a particu-
Inr locality determined pursuant to such clauses for the fizcal year beginning
July 1, 1078, shall, if lower than the prevailing charge level for the fiscal year
ending June 30, 1975, in the case of a similar physiclan service in the same local-
fty by reason of the application of economic index dnta. be raised to such pre-
valling charge level for the fiscal yenr ending June 80, 1978,

*(C) In the case of medical services, supplies, and equipment (Including equip-
ment servicing) that, in the judgment of the Secretary. do not generally vary sig-
nificantly in quality from one supplier to another, the charges incurred after
December 31, 1072, determined to be reasonable may not exceed the lowest
charge levels at which sueh services, supplies. aud equipment are widely and con-
fistently avallable in a locality except to the extent and under circumstances
specified by the Secretary.

*(D) The requirement in paragraph (2) (B) that a bill be submitted or request
for pnyment be made by the close of the following calendar year shall not apply if
(1) failure to submit the bill or request the payment by the close of such vear is
due to the error or misrepresentation or an officer, employee, fiscal intermediary,
carrler, or agent of the Department of Henlth, Education, and Welfare perform-
ing functions under this title and acting within the scope of his ar its authority,
and (if) the bill iz submitted or the payment 18 requested promptly after such
error or misrepresentation is eliminated or corrected.

“(F) The Secretary shall determine separate prevailing charge levels for each
Rtate with two or more localities in aceordance with the criteria preseribed in
the preceding provirions of this paragraph except that such prevailine charge
level shall cover 80 per centum, instead of 7% per centum, of the charges made for
similar rervices in such State. i

“(F) Notwithstanding any other provision of thir paragraph. any charge for
any parficular service or procedure performed Ly a doctor of medicine or osteop-
athy shall be regarded as a reasonable charge for ruch gervice, {f—

“(§) such service of procedure {8 performed in a physician shortage area
(which has been designated ns such by the Kecretary),

“(11) such physician har a regular practice in such area and he first estah-
lished such practice therein after such area had been dexignated by the Sec-
retarv as a phyaician shortace area, and

“(1if) such charge doen not exceed the prevailing charge level for such
service or procedure, as determined under the preceding subhparagraphs of
this paragraph.”,

(2) The amendment made by paragraph (1) shall take effect on the date of
enactment of thiz Aet, excent that the proviziona of the recond fentence of para-
graph (3A) (B) (if) of section 1842(b) of the Soclal Security Act and paragraph



18

(8A) (E) of such section (as amended by paragraph (1) of this subsection)
.8hall be effective only to determinations made under section 1842(b) (3A) (B)
(1) (11) and (i) of such Act for fiscal years beginning after September 30, 1976.

AGREEMENTS OF PUYSICIANS TO ACCEPT ASBIGNMENT OF CLAIMS

S8eo. 21. (a) (1) Part C of title XVIII of the 8ocial S8ecurity Act {s amended
<y adding lmmediately after section 15807 the following new section:

“AGREEMENTS OF PHYSICIANS TO ACCEPT ASSIGNMENT OF CLAIMS

“Src. 1868. (a) For purpose of this section—
*(1) the term "participating physician’ means a doctor of medicine or os-
teopathy who has in effect an agreement entered into pursuant to this sec-

tlon (except that, with respect to any claim for payment under this part-

for gervicea performed outside the United States, no physician shall be con-
sldered to be a participating phystcian), and

*(2) the term ‘nonparticipating physician' means a doctor of medicine or
osteopathy who does not have in effect such an agreement.

*(b) (1) Any phyaician who desires to do so may enter into an agreement with
the Secretary under this section under which the physician agrees to accept, with
respect to any service performed by him for an individual who is enrolled under
.part B, an assignment of claim (which shall be in such form as may be prescribed
under regulations of the Secretary) the terms of which provide that—

*“(A) all claims which such individual would, except for such assignment,
have under part B for payment for such service are conferred upon such
physician and such physiclan accepts such assignment in lieu of any such
payment, and

“(B) the reasonable charge for such service (as determined under this
title) will be the full charge therefor. i

“(2) An agreement under this section may he terminated by either party upon
thirty days' notice to the other party (flled in such form and manner as may be
prescribed In regulations of the Secretary).

“(b) Notwithstanding any other provision of this title, no payment under part
B shall be made, on the basis of an assignment of claim, to any physician for or
-on account of physicians' services performed by him, if such physician is a non-
participating physician.

“(c) In order to assure the expeditious processing of claims by participating
physiclans for services performed by them, the Secretary shall establish proce-

-dures and develop appropriate forms under which—

*“¢1) each such physiclan will submit his claims on a simplified and
multiple-listing basis rather than on an individual patient basis,

“(2) there will, within five working days after any particular batch of
such claims is received from such a physician, be paid to him an amount
with respect thereto which is based on an estimate of the precise amount
due (with the payment made with respect to any such batch of claims being
increased or reduced, as is appropriate, on account of any prior payment,
3ued on : previous estimate, being greater or lesser than the precise amount

ue) ; an

“(3) any such estimate, with respect to any batch of such claims sub-
mitted by such a physician, shall be designed to aasure that the amount
thereof is not less than 50 per centum of the amount which is estimated to
be payable hereunder with respect thereto, and such estimate shall be made
on the assumption that all patients with respect to whom such claims relate
have met the deductible imposed by section 1838(b).

“(d) (1) In addition to other payments authorized to be made to carry out the
-insurance program established by part B of this title, there are hereby authorized
to be made such payments as may be nece:sary to provide for the payment of
“‘administrative cost-sarings allowances’ as specified in the succeeding provisions
of this subsection.

“(2) (A) With respect to each batch of claims submitted on a multiple-listing
“basis by a participating physician in accordance with the procedures established
‘pursuant to subseetion (c), there shall (subject to subparagraph (B)) be pald to
-such physician, an administrative cost-savings allowance equal to $1 multiplied
‘by the number of patients for whom payment for services was claimed in such
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batch of claims and any such amounts shall be treated as an administrative ex-
{Em ttlo;- the administration of the insurance program established by part B of
Q.

“(B) Not more than §1 shall be payable under subparagraph (A) to a phy-
sician with respect to any particular patient on account of services provided to-
such patient by such physician in more than one Imstance in any week. If a
pbysiclap provides to a patient in two or more visits services which ordinarily
would be provided in a single visit, then not more than §1 shall be payable under
subparagraph (A) with respect to such patient on account of such services,

“(e) (1) Notwithstanding the preceding provisions of this section, no adminie-
trative cost-savings allowance shall be payable on account of any physicians’
services performed in a hospital for an individual (whether on an inpatient or
outpatient basis) unlesp—

" (‘A) such services are in the form of surgical services or anesthesiological
services, or -

*“(B) such services are physicians’ services (other than those referred to:
in subparagraph (A)) performed by a physician (as an attending or con-
sulting physician) whose office or regular place of practice is at a locale
other than in such hospital,

and the physician concerned ordinartly bills directly (and not through such
hospital) for his services, and no administrative cost-savings allowance shall be-
payable on account of services which consist solely of laboratory and X-ray
services (or either of such services) performed outside the office of the physician
claiming payment therefor.".

(2) The amendments made by paragraph (1) shall take effect on July 1, 1977,

(b) On and after the effective date of the amendments made by subsection (a),.
the authority contained in section 1842(b)(8) (B)(il) of the Boclal Security
Act shall not be applicable to participating or nonparticipating physicians as
defined in section 1868 of such Act,

HOSPITAL-ABB0CIATED PHYSICIANS

8xo. 22. (a) (1) Section 1861(q) of the Social Security Act is amended by
adding “(1)" immediately after “(q)’" and by adding, immediately before the-
period at the end thereof, the following: *; except that such term does not in-
clude any service that a physician may perform as an educator, an executive,
or a researcher; or any patient care service unless such service (A) s per-
sonally performed by or personally directed by a physician for the benefit of
such patient and (B) is of such a nature that its performance by a physiclan is.
customary and appropriate”.

(2) Section 1881(q) is further amended by adding the following new para-
graphs at the end thereof :

“(2) In the case of anesthesiology services, a procedure would be considered*
to be ‘personally performed’ in its entirety by a physician only where the physi-
elap performs the following activities:

*“(A) preanesthetic evaluation of the patient;

“(B) prescription of the an¢sthesia plan;

“(C) personal participation in the most demanding procedures in this.
plan, including those of induction and emergence;
mt“(D)h following the course of anesthenia administration at frequent

ervals;

“(E) remaining physicially available for the immediate diagnosis an®
treatment of emergeneies ; and .

“(F) providing indicated postanesthesia care:

d, , That during the performance of the activities deseribed in
subparagraphs (C), (D), and (E), such physician is not responsible for the
care of more than one other patient. Where a physician performs the activities
deecribed in subparagraphs (A), (B), (D), and (F) and another individual
performs the activities described in subparagraph (C), such physician will be-
deemed to have personally directed the services if he was responsible for no-
more than four patients while performing the activities described in subpara-
graphs (D) and (E) and the reasonable charge for such personal direction shally
not exceed one-half the amount that would have been payable if he had person-
ally performed the procedure in its entirety.
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““(3) Pathology services shall be considered ‘physicians’ services’ only where
the pathologist personally performs acts or makes decisions with respect to a
patient's diagnosis or treatment which require the exercise of medical judgment.
These include operating room and clinical consultations, the reqoired interpreta-
tion of the significance of any material or data derived from a human being, the
aspiration or removal of marrow or other materials, and the administration of
test materials or {sotopes. Such services shall not include such services as: the
yerformance of autopsies; and services performed in carrying out responsiblities
for supervision, quality control, and for various other aspects of a clinical
lnborato:l'y's operations that are customarily performed by nonphysician
personnel.

(8) BSection 1861(h) of such Act is amended—

(A) by striking out "or” at the end of paragraph (8),

(B) by striking out the period at the end of paragraph (7) and insert-
ing In lien of such “; or”, and

(C) by adding at the end thereof the following new paragraph:

“(8) a physician, If the services provided by such physiclan are not
phygiciang' services within the meaning of subsection (q).”.

(b) (1) Section 1861(8) of the Social Security Act is amended by adding the
following sentence at the end thereof: “The term ‘medical and other health
services' shall not include the services dererlhed in paragrapha (2)(A) and
(3) If furnished to the inpatients of a hoapital unless the Secretary finds that,
because of the size of the hospital or for some other reason acceptable to him,
it would bhe less efficient to have such services furnished by such hospital (or by
others under arrangement with them made by the hospital) than to have them
furnished by another party.”.

(2) Séction 1842(b) (3A) of such Act, ar added hy section 20 of this Act, is
amended by adding the following new subparagraphs at the end thereof:

“(G) The charges of a phy=ician or other person which are reiated to the
fncome or receipts of a hospital or any subdivision thereof shall not he
taken into conslderation in determing his customary charge pursuant to sub-
paragraph (A) to the extent that such charges exceed an amount equal
to the salary which would reasonably have been paild for such services
(together with any additional costs that would have been incurred hy the
hospital) to the physician performing them if they had heen performed
in an employment relationship with such hospital plus the cost of such
other expenses (including a reasonable allowance for traveltime and other
reasonable types of expense related to any differences in acceptable methods
of organization for the provision of such services) incurred by ruch phyasi-
clan, as the Secretary may in regulations determine to be appropriate.”,

{c) Section 1881(v) of the Social Recurity Act is amended by adding at the
end thereof the following new paragraph:

“(8) (A) Where physicians’ services are furnished under an arrangement (in-
cluding an arrangement under which the physician performing such gervices is
compensated therefor on a basis which is related to the amount of the income or
receipts of the hospital or any department or other suhdivigion thereof) with a
hospital or medical school, the amount included In any payment to such hospital
under this title as the reasonable cost of such services (as furnished under such
arrangement) shall not exceed an amount equal to the salary which would rea-
sonably have been pald for such services (together with any additional costs
that would have heen incurred by the hospital) to the physician performing them
£ they had been performed in an employment relationship with such hospital
(rather than under such arrangement) plus the cost of such other expenses
(including a reasonable allowance for traveltime and other reasonable types of
-expense related to any differences in acceptable methods of organization for the
provision of such services) incurred by such physician, as the Secretary may in
Tegulntions determine to he appropriate.”.

(d) (1) Sectlon 133(a) (1) (B) of the Soclnl Security Act ir amended by {nsert-
ing “(except as otherwise provided In subsection (h))" immediately after
“amounts paid shall”. -

(2) Sectlon 1833(b) (2) of such Act {r amended hy inserting “(excent as other-
wire provided in suhsection (h))" immediately after “amount paid shall’.

(3) Section 1833 of such Act is further amended by adding at the end thereof
the following new subsection: -

*“(h) The provisfons of ruhsection (a) (1) (B) and clausze (2) of the first sen-
tence of subsection (b) shall not be applicable for expenses incurred for services
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referred to therein unless the physiclan performing such services has entered
fnto an agreement with the Sccretary under which such physician agrees to be
compensated therefor on the basis of an assignment the terms of which are de-
-scribed in section 1842(b) (3) (B) (i1).". — -

{e) The amendments made by this section shall, except for the amendment
made by subsection (d), apply with respect to services furnished after the first
day of the first accounting period of the hospital with respect to which such serv-
fees were furnished which begins after the month following the month of enact-
gu-ut of 0thls Act. The amendment made by subsection (d) shall be effective on

uly 1, 1077,
PAYMENT FOR PHYSICIANS' SERVICES UNDER MEDICAID

Sic. 23. Section 1902(a) (13) of the Bocial Security Act is amended—
(1) by striking out “and” at the end of clause (E) thereof, and
(2) by adding after such clause (E) the following new clause:

“(F) offective July 1, 1977, that the amount which shall be pald under
the plan for any physiclan service provided outside of a hospital setting
thereunder shall not be less than 80 per centum of the reasonable charge
for such service (as determined under title XVIII) ;*.

PAYMENT FOR CEKTAIN ANTIOENS UNDER PART B OF MEDICARE

Setc. 24, () Section 1861 (8) (2) of the Social Security Act 18 amended—

(1) by striking out “and™ at the end of clause (C),

(2) by Inserting “and" at the end of clause (D), and

€3) by adding after clause (D) the following new clause:

“(E) antigens (subject to quantity limitations prescribed in regulations
of the Secretary) prepared by an allergist for a particular patient, including
antivens so prepared which are forwarded to another qualified person for
adwinistration to such patient, from time to time, by or under the supervi-
<jon of another physician ;*,

thy The amendment made by subgection (a) shall he applicable with respect
‘to {tems furnished on and after the first day of the first calendar month which
begins wore than thirty days after the date of enactment of this Act,

PAYMENT UNDER MEDICARE OF CERTAIN PHYSICIANS' FEF8 ON ACCOUNT OF BERVICES
FURNISHED TO A DECEABED INDIVIDUAL

Ske. 23, (a) Section 1870(f) of the Social Security Act is amended, in the
matter following clause (2) thereof, by—
(1) Inserting *(A) " immediately after *, and only if”, and
(2) by incerting immediately hefore the period the following: *, or (B) the
spouse or other legally designated representative of such individual requests
cin such form and manner as the Secretary shall by regulations prescribe)
that payment for such services without regard to clause (A)".
(b) The amendment made by subsection (a) shall be effective with respect to
payments made on and after the first day of the first calendar month which
beging more than thirty days after the date of enactment of this Act.

PROHIBITION AGAINST ASSIGXMENT OF FEES BY PHYSICIANS ANXD OTHERS

Setc. 26, (a) Section 1842 (b) (5) of the Social Security Act is amended by
adding at the end thereof the following new sentence: “Any payment for &
service, which under the provisions of the preceding sentence may be made dli-
rectly to the physician or other person furnishing such service, may not be made
to a person claiming such payment under an assignment, including a power of
attorney (other than an assignment established hy or pursuant to the order of &
court of eampetent jurisdiction from such physician or other person furnishing
such service) ;: hut nothing in this paragraph shall be construed to preclude any
azent. of the physician or other person furnishing the service, from receiving any
such payment, if (but only if) such agent dnes so pursuant to an agency agree-
ment under which the compensation to he paid to the agent for his services for or
in connecton with the hilling and/or collection of any such payment I8 unrelated
(directly or indirectly) to the amount of the billing and/or payment (or the ag-
gregate of similar billings and/or payrmentgs), and is not dependent upon the
actual collection of any such payment (or the aggregate of such payments).

(b) Sectlion 1802(a) (32) of such Act is amended—
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(1) by ipnserting “(A)” Immediately after “provide that”,
(2) by redesiguating clauses (A) and (B) as clauses (i) and (1), re-
spectively, and
(8) by adding immediately before the semicolon at the end thereof the
following: *, and (B) any payment for a service, which under the provisions
of subparagraph (A) may be made directly to the physiclan or other person
farnishing such service, may not be made to a person claiming such pay-
ment under an assignment, including a power of attorney (other than an
assignment established by or pursuant to the order of a court of competent
Jurisdiction from such physclan or other person furnishing such service) ;
but nothing in this paragraph shall be construed to preclude any agent, of
the physician or other ?enon furnishing the service, from receiving any such
paymaent, if (but only if) such agent does 8o pursuant to an agency agreement
under which the compensation to be paid to the agent for his services for or
in connection with the billing and/or collection of any such payment is un-
related (directly or indirectly) to the amount of the payment (or the aggre-
gate of similar blllings and/or payments) and i8 not dependent upon the
actual collection of any such payment (or the aggregate of such payments).”.
(¢) The amendments made by this section shall take effect on the firat day

of the first calendar month which begins not less than sixty days after the date
of enactment,

REIMBURSEMENT BATES UNDER MEDICAID FOR SKILLED NURSING AND INTERMEDIATE
OARE FACILITIES -

8zo, 80. Section 1902(a) (18) (E) of the Soclal Security Act is aw~—ded by
tnserting “(and which may, at the option of the State, include & reasont.. profit
for the facllity)" immediately after “cost related basis”.

MEDICAID CERTIFIOATION AND APPROVAL OF BKILIED NURSING FACILITIES

" Sno. 81. (a) Bection 1910 of the Bocial Security Act is amended to read as
ollows :

“CERTIFICTION AND APPROVAL OF SKILLED NURSING FACILITIES

“8ro, 1910. (a) The Secretary shall make an agreement with any State which
is able and wlilling to do 8o under which the services of the State health agency
or other appropriate State or local agencies (which ever are utilized by the
Secretary pursuant to section 1864(a)) will be utilized by him for the purpose
of determining whether an institution in such State qualifies as a skilled nursing
facility for purposes of section 1902(a) (28). To-the extent that the Secretary
finds it appropriate, any institution which such a State or local agency certifies
to him to be a skilled nursing facility may be treated as such by the Secretary.

“(b) The Becretary shall advise the State agency administering the medical
assistance plan of his approval or disapproval of any institution certified to him
as a qualified skillled nursing facility for purposes of section 1902(a) (28) and
specity for each such institution the period (not to exceed twelve months) for
which approval is granted, except that the Secretary may extend such term
for a period not exceeding two mounths, where the health and safety of patients.
will not be jeopardized thereby, if he finds that such extension i8 neceasary to-
prevent Irreparable harm to such facility or hardship to the individuals being
furnished items or services by such facility or if he finds it impracticable within
such twelve-month perfod to determine whether such facility 1s complying with
the provisions of this title and regulations thereunder. The State agency may
enter into an agreement for the provision of services and the making of payments-
under the plan with any skille‘d o(;m;slng facullty apgaved by the Secretary for
a fod not to exceed the per! of approval speci

3(0:) The Becretary may cancel the approval of any skilled nursing facility
at any time if he finds that the skilled nursing facllity falls to meet the require-
ments contained in section 1902(a) (28), or if he finds grounds for termination
of his agreement with such institution pursuant to section 1866(b). In such
event the Secretary shall notify the State agency and the skilled nursing facility
that the approval of eligibility of such institution to participate in the programs:
established by this title and title XVIII shall be terminated at such time as
may be specified by the Secretary. The approval of eligibility of any such institu-
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tion to participate in such programs may not be reinstated unleas the Secretary
fluds that the reason for termination has been removed and there is reasonable
.assurance that it will not recur.

“(d) Effective July 1, 1977, no payment may be made to any State under
:‘l‘w:‘ tu:l“ with respect to skilled nursing facility services furnished by any
nstitution—

*(1) which does not have in effect an agreement with the State agency
executed pursuant to subsection (b), or \

*(2) whose approval of eligibility to participate in the programs estab-
lished by this title or title XVI1II has been terminated by the Secretary and
has not been reinstated, except that payment may be made for up to thirty
days with respect to skilled nursing facility services furnished to any eligible
judividual who was admitted to such institution prior to the effective date of
such termination.”.

<RITERIA UNDER MEDICAID PROGRAM FOR DETERMINING REABONABLE VALUE OF CERTAIN
TRANSFERRED FACILITIES

Seo. 32. (a) Section 1902(a) (18) of the Social Security Act is amended—
(1) in clause (D) thereof, by inserting “and subsection (g)' immediately
after “section 1122, and '
(2) in clause (E) thereof, by inserting *, consistent with subsection (g)",
immediate!y after “methods and standards”.

(b) Section 1802 of such Act is further amended by adding at the end thereof
the following new subsection:

“(g) The reasonable value of any facility or organization (which is a hospital,
skilled nursing facility, intermediate care facility, or other health care organiza-
tion) shall, for purposes of determinipg allowable depreciation, interest or lease
.expense, and any related capital itema of cost, be determined in accordance with
the criteria employed under title XVIII for determining the reasonable value of
such a facllity or organization for such purpose for the period following a change
of ownership (whether by sale, lease, or other transfer) of the facility or orga-
nization of the business which operates the facility or organization, if, during
any period prior to such chauge of ownership, such facllity or organization pro-
vided (or arranged for) services for which payment was made under a State
plan approved under this title.".

(b) The amendment made by subsection (a) shall be applicable to facilities
or organizations the ownership of which is changed after June 30, 1976,

WI1SIT AWAY FROM INSTITUTION BY PATIENTS OF SKILLED NURSING OR INTERMEDIATE
CARE FACILITIES

Src. 33. Section 1903 of the Social Security Act is amended by adding at the
.end thereof the following new subsection:

(1) In the administration of this title, the fact that an individual, who is an
inpatient of a skilled nursing facility or an intermediate care facility, absents
himself therefrom to make visits outside the Institution shall not be' regarded as
.conclusively indicating that such individual is not in need of the services which
such facllity Is designed to provide; but such visits, and the frequency and
length thereof, shall be taken into account, together with other evidence, in deter-
mining whether such individual is in need of such services.”.

PROCEDURES FOR DETERMINING REASONABLE COS8T AND REASONABLE CHARQE;
DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

Skc. 40. (a) Part A of title XI of the Social Security Act is amended by adding
.after section 1132 thereof (as added by section 11 of this Act) the following new
-sectlon : -

“PROCEDURES FOR DETERMINING REASONABIE COST AND REABONABLE OHARGE;
DISCLOSURE OF OWNKERSHIP AND FINANCIAL INFORMATION

“8ec. 1138. (a) (1) In determining, for purpeses of ascertaining the amount of
any payment for a health service, or services furnished under title XVIII, under
.a program established pursuant to title V, or under a State plan approved under
ititle X1X, when such payment is based on the reasonable cost or reasonable



24

charge for such service (or services), no element comprising any part of such
cost or charge shall be considered to be reasonable if, and to the extent that, such
element is—

. *“(A) a commission, finder's fee, or for a similar arrangement, or

»(B) an amount payable for any facility (or part or activity thereof)
under any rental or leuse arrangement

which is, directly or Indirectly, determined, wholly or in part as a per centuu,
fraction, or portion of the charge or cost attributed to any bealth service (up
health services) (other than such element) or any health service (or health
services) including, but not limited to, such element,

“(2) The Secretary shall by regulations provide that, In determining the rea-
sonable charge or reasonable cost of any health service (for purposes of title
XV1II, any program established pursuant to title V, or any State plan approved
under title XI1X), appropriate account will be taken of the relationship between.
direct and indirect overhend costs and the direct costs involved with the provi.
sion of such service, and, in connection with the making of any such determina-
tion with respect to any such service, there shall be included as a part thereof an:
indication of the ratio of such overhead costs with respect to such service and the
total costs involved in the furnishing of such service.

“(b) (1) The Secretary shall by regulation establish procedures whereby, in
the adwministration of title X V111, programs established pursuant to title V, and
State plans approved under title XIX, there will be review and advance approval
of auy contract which—

“(A) constitutes an element of cost of any health service for which pay-
ment ix authorized under title XVIII, a program established pursuaut to title
V, or a State plan approved under title XIX ;

“(R) {8 a consulting, management, or service contract; and

“(C) involves payments with respect to any consecutive period of twelve:
months which aggregate $10,000 or more.

“(2) Such procedure shall provide that advance approval of such a contract
will be given only if—

“(A) the services to be furnished thereunder are found to be services
which may appropriately be furnished on a contract basis;

“(B) the contracting party is qualified to furnish the services called for
under such contract ;

b‘l‘(C) t‘llxe contract price for the services called for thereunder is reason-
able; an -

“(D) any part of the payment called for under the contract is to be paid
in advance, the amount of the payment will be based on the needs of the
contracting party for the advance payment.

“(c) (1) The Secretary shall by regulations (or by contract provision) pro-
vide that any entity (other than a public agency) which 18—

*“(A) a provider of services which furnishes services with respect to
which payment is claimed under title XVIII, under any program established
pursuant to title V, or under a State plan approved under title XIX;

or
*“(B) a party to an agreement with the Secretary entered into pursu
b “sectlon 1?16 or 18142(azh; v o pursuant to
ghall promptly comply with any request, made by the Secretary or the Co
troller General of the United States for any or all of the rollowiugr:y ‘ Comp-
“(C) full and complete information as to the idenity (i) of each person
having (directly or indirectly) an ownership interest of 1 per centum or
more in such entity or who is the owner (in whole or In part) of any
mortgage, deed of trust, note, or other obligation secured (in whole or in
part) by such entity or any of the property or assets thereof, (il) in case
:gggo ﬁ:g(t)y is o;g:(lm;e?n as a corpgratitclon. ¢:f each officer and director of the
n, an case such entity is organi
eac};mrt‘m;{; y ganized as a partnership, of
¢ ull and complete Information as to any business dealin
suf.l: lecr)xtity and ‘ﬁ;mt:; ref:trll;'e(}l to in clause (C), and 8 betmeen
a consollda certified costs report with respect to its
charges, including costs and charger of related organizations (as fl‘::tt't::::
3 (lzs)e(r?\;;loivted :o'rhpur‘poaes gt gtle XVIII). '
a e close of the sixty-day period which ns on the
request (as described in paragraph (1)) {s made of an entl}b;‘:macrlbed lndap:‘:'a‘-
graph (1} (A) or (B), such request has not been fully complied with, then—
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“(1) in case such entity is an entity described in paragraph (1) (A), the
Becretary shall notify such entity thut no payment will be made to such
entity under title XVIII, and no Federal funds shall be available with
respect to any expenditures made under or pursuant to title V or XIX (or
& program or plan approved thereunder), for or on account of any services
furnished by such entity on or after the fArst calendar month which begius
not leas than thirty days after the date such notlce s sent, and

*(i1) iun case such entity is an entity described In parfagraph (1) (B), the
Secretary shall notify such entity that any agreement between such entity
and the Secretary entered {nto pursuant to section 1816 or sectlon 1842 {s
terminated effective on the first day of the first calendar month which beglus
not less than thirty days after the date such notice is sent. :

In case the Comptroller General makes a request (as described in paragraph
(1)) which i not complied with prior to the sixty-day period described In para-
graph (2), then he shall, at the earliest practicable date after the close of such
perlod, advize the Secretary of thut fact that such request was made by bim and
was not complicd with within such period, so as to enuble the Secretury to notify
the entity invoived as provided in subparagraph (A) (1) or (1),

“(B) Notwithstanding auy other provision of law—

“(1) payments otherwise authorized to he made under title XVIII, and
Federal funds otherwise available with respect to expenditures under or
pursuant to title V or XIX (or a program or plan approved thercunder) shal)
be subject to the limitations referred to In a notice sent by the Secretary
pursuant to subparagraph (A) (1), and

*“(§1) agreemeunts referred to in subparagraph (A) (§1) shall be terminated
as indicated by the Secretary in a notice sent by him pursuant to subpara-
graph (A) (i),

except that the Secretary, for good cause shown, may terminate the application
of such lwitation after it has been in effect for not less than three months.
Whenever an agreement between the Secretary and any entity is terminated
pursuant to clause (il) of the preceding sentence, the Secrctary shall not enter
into another agreement with such entity under=rection 1816 or section 1842 sooner
than three months after such agreenient Was su lerminnled,

“(d) Notwithstanding any other provision of law—

“(1) no payment shall be made under title XVI1II. and '

“(2) no Federal funds shall be avallable under title V or XIX with
respect to expenditures made under a State program or plan approved
thereunder,

for goods and services furnished, on or after the first day of the first calendar
month which begins not less than ninety days after the date of enactment of
this subsection, to a patient (directly or Indirectly) by any entity which is
an Independent pharmacy or laboratory unless there I8 in effect an agreement
between such entity and the Secretary or in the case of title XIX the State
agency under which such entity agrees to provide to the Secretary (or any
authorized officer or employee of the Department of Health, Education, and
Welfare) reasonable access to the books and records thereof which pertain to
the provision of billing and payment for goods and services supplied or ren-
dered by such entity."”.

(b) The amendments shall, except as otherwire specified therein, take effect,
in the case of a provider for fircal years beginning or or after July 1, 1976 and,
in the case of any other person on July 1, 1976.

STANDARDS FOR PAYMENRTS UNDER MEDICAID TO HEALTH MAINTENANCE ORGANRIZATIONS

Sec. 41. Section 1903 of such Act is amended by inserting at the end thereof
the following new subsection :

“(m) Payment under the preceding provisions of this section shall be made
with respect to any amount expended during calendar quarters commencing after
December 31, 1976, by a State as payment on a per capita or similar basis for
the provision of medical assistance only 1f—

“(1) the entity to which such payment is made meets the definition of a
health maintenance organization contained in section 1878 as amended,

“(2) of the enrolled members of such entity not less than (A) 50 per
centum of such members (in case such entity 18 not an entity described in
clause (B)) are individuals who are neither entitled to benefits under title
XVIII nor eligible for medical assistance under the State plan approved



26

under this title, or (B) in case such entity serves a geographic area in which
fndividuals (referred to in clause (A)) constitute less than 50 per centum
.of the total population, a per centum equal to whichever of the follow
is the larger: (1) a per centum of such members equal to the per centum o
such total population which consists of such individuals, or (1) 25 per
centum of such members; and

*(8) such payment is made under a contract or other arrangement which
has been approved in advance by the Secretary and which meets require-
ments lmposed by regulations which the Becretary shall prescribe for the
purpose of assuring that payments by a Btate on a per capita or similar
basis for the provision of medical assistance are subject to substantially the
sawe requirements as those imposed by subsections (a) and (1) of section
1878 with respect to title XVIIL",

AMBULANCE BERVICE

. Swi 42, (a) Section 1861(8)(7) of the Social Security Act {s amended by
nserting :
“(Including ambulance service to the nearest hoapital which is: (a) ade-
quately equipped and (b) has medical personnel qualified, in the opinion of
the hospital, to deal with, and available for the treatment of, the individual's
iliness, injury, or condition)” immediately after “ambulance service".
(b) The amendiment made by subsection (a) shall be applicable with respect to
servives furnizhed on and after the first day of the first calendar month which be-
glns after the date of enactment of this Act.

GRANTS TO REGIONAL PEDIATRIO PULMONARY CENTERS

8zc. 43. (a) Section 511 of the Soclal Security Act is amended—
(1) by inserting *(a)"” immediately after “8ec. 511.", and
(2) by adding at the end of such sectlon the following new subsection:

“(h) (1) From the sums avallable under paragraph (2), the Becretary is au-
thorized to make grants to public or nonprofit private regional pediatric respira-
tory centers, which are a part of (or are afiliated with) an institution of
higher learning, to aasist them in carrying out a program for the training and
instruction (through demonstrations and otherwise) of health care personnel in
the prevention, diagnosis and treatment of respiratory diseases in children and
young adults, and In providing (through such program) needed health care
gervices to children and young adults suffering from such diseases.

“(2) For the purpose of making grants under this subsection, there is author-
fzed to be appropriated, for the fiscal year ending September 30, 1877, and each
of the next four succeeding fiacal years, such sums (not in excess of $5,000,000
for any fiscal year) as may be necessary., Sums authorized to be appropriated for
any fiscal year under this subsection for making grants for the purposes referred
to in paragraph (1) shall be in addition to any sums authorized to be appropri-
nlle;d "tor such fiscal year for simllar purposes under other provisions of this
title.™,

(b) Sectlon 502(2) of such Act is amended by inserting *(a)"” immediately
after “511",

RESOURCES OF MEDICAID APPLICANT TO INCLUDE CERTAIN PROPERTY PREVIOUSLY
DISPOSED OF TO APPLICANT'S RELATIVE POR LESS THAN MARKET VALUE

Sro. 44. (a) Section 1902(a) (17) of the Social Security Act is amended by
striking out “and (D)” and inserting in lieu thereof the following: ‘(D) provide
that, in determining the amount of the resources of any individual who is an
applicant or reciptent of medical assistance under the State plan, there shall (In
addition to all resources actually owned by the individual) be Included an
amount equal to the current market value of any property of such individual
if and to the extent that, within the one-year period immediately preceding the
date the determination is made, such property was disposed of to a relative of
such individual for leas tban fair market value, and (E)".

PEXALTY FOR DEVRAUDING MEDICARE AND MEDICAID PROGRAMS
Sxo. 45. (a) Sectlon 1877(b) of the Social Security Act is amended—
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fl 1) by striking out “misdemeanor” and Inserting in lieu thereof “felony",
an
(2) by striking out “one year” end inserting in lleu thereof “‘two years”.
(b) Section 1909(b) of such Act is amended—

(1) by striking out “misdemeanor” and inserting in lieu thereof “felony”,

and
(2) by striking out ‘‘one year" and inserting in lleu thereof “two years".

Senator TaLyance. I am glad that Senators Long, Ribicoff, East-
land, Hollings, Moss, Inouye, Domenici, Percy, Stone, Pell, Randolph,
Gravel, Nunn, and Hartke as well as both the majority and minority
leaders, Senators Mansfield and Scott, have joined me in this vital and
ur’icut effort. .

‘he situation is indeed urgent. Medicare and medicaid will cost Fed-
cral and State taxpayers more than $38 billion in fiscul year 1977—an
increase of $7 billion over fiscal year 1976,

‘The increasing costs of these programs continually outstrip the rate
of rise in Federal revenues, The choice is a simple one—either we make
&edi‘cure and medicaid more efficient and economical, or we reduce

nefits. -

We have just too many worthwhile demands on the Federal dollar
to be able to allocate increasingly disproportionate amounts to medi-
care and medicaid.

‘There is, of course, another choice—we can increase taxes. But even
if that hard decision were taken we would, without necessary changes,
be pouring dollars down a bottomless pit.

As-they now operate, medicare and medicaid clearly could absorb
every single dollar the Federal Government can come up with. It is
time, in fact past time, to put our house in order. To do that, hard deci-
sions have to be made—decisions which I believe this bill makes, If
these decisions are not made now, we may well be confronted with the
need to cut and slash payments to hospitals and doctors indiscrimi-
nately (l;lld often inequitably. That path is exactly what S. 3205 secks
to avoid.

States are now moving to place ceilings on payments to hospitals.
Blue Cross plans are moving in that direction. The administration
proposes a flat 7 percent limit on hospital cost increases. Momentum is
rapidly increasing for arbitrary controls on payments to providersand
practitioners. This bill, however, secks to avoid cutoffs of this sort.

In Colorado, for example, the State has ordered a 5 percent reduc-
tion in Blue Cross payments to hospitals and a 5 percent cut in Blue
Shield payments to doctors,

At the National Governors’ Conference held in Iershey, Pa., just
last month the Governors of this country stated that the “rapidly es-
calating costs of the medicaid program are bankrupting the States and
their localities.” The Governors' resolution noted that there is “a need
for better control over both the rates paid for health services and the
utilization of these services by the patient.”

The Governors’ Conference urged State governments to intensify
efforts to manage their medicaid programs better and also ur,
related cooperative action by the Federal Government to revise “ex-
isting regulations and legislation which pose obstacles to effective
cost control procedures.” -

75-502—76 —-3
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It is my strong belief that S, 3205 is certainly consistent with the
resolution of the Governors’ Conference, I look forward to the testi-
mony this morning of the able and distinguished Governor of my own
State, Governor Bushee, who will speak on belinlf of our Nation's
Governors, The National Ascociation of Counties. from whom we
will also hear today, has ecalled for immediate wage and prico controls
on hospitals to avoid bankrupting costs, ‘

But there is an overriding need to get a handle on medicare and
medicaid costs apart from the Federal, State, and loeal budget effects.
There is no question that the way we pay for care under our programs
serves to inflate health care costs for all Americans. That situation
needs correction now,

There is an absolute need for the Federal and State governments
to effectively manage the existing health eare programs. It is difficult,
if not foolhardy. to extend health insurnnee coverage to other seg-
ments of the population until we are satisfied that we can manage
what we've ol now,

I helieve we have a reprecentative list of witnesses this week. Tt is
my hope that these hearings will provide the basis for timely congres.
sional action on necessary changes in the way Government conducts
medieare and medieaid,

As T have stated repeatedly, none of the provisions in S, 3205 are
locked in conerete, TTopefully. constructive changes and improvements
will be a product of these hearings.

RBut, while improvements ean and should he made, no one should
mistake a willingness to make ehanees as a sirm of weakness, With
many hillione of public tax dollars at sinke. (here will of course be
those who pre<ently profit from waste, inefficiency. fraud and abuse,
and ontdated methods of pavment who will not want any changes
made. Often these are the same people who in forums and cocktail par-
ties constantly deery “big wasteful government.” Nevertheless, they
will come here to try to preserve their own share of that hig govern-
ment and those wasteful expenditures, It's alwavs the other guy
thevire talking about. Well. they ean’t have it bhoth ways and they
won't have it bath wavs if we do our job,

I want to assire thase peaple that the limits of tolerance have been
reached. What has been glossed over, ignored, or sidestepped in the
past will now be faced headon. We owe that much to the American
people.

Now it is with a great deal of pleacure that we welcome the distin-
guished Seeretary of Iealth, Education, and Welfare, the IHonorable
David Mathews,

Mr. Secretary. you may proceed as you see fit, sir.



29

STATEMENT OF HON. DAVID MATHEWS, SECRETARY, DEPARTMERT
OF HEALTH, EDUCATION, AND WELFARE: ACCOMPANIED BY
THEODORE COOPER, ASSISTANT SECRETARY FOR HEALTH;
STUART ALTMAN, DEPUTY ASSISTANT SECRETARY FOR PLAN.
NING AND EVALUATION/HEALTH; J. BRUCE CARDWELL, COM.
MISSIONER OF SOCIAL SECURITY; THOMAS TIERNEY, DIRECTOR,
BUREAU OF HEALTH INSURANCE, SOCIAL SECURITY ADMINIS-
TRATION; ARD M. KEITH WEIKEL, COMMISSIONER, MEDICAL
SERVICES ADMINISTRATION, SOCIAL AND REHABILITATION
SERVICE

Seeretary Maturws, Thank you very much, Mr. Chairman.

I might say before I eommence my formal vemarks that we prepared
this testimony in recognition that is indeed a major national problem,
one in which we join you in concern,

The underlying structural characteristi-s of the health eare indus-
try, the prevalence of public and private insurance coverage and the
reimbursement practices of these third partics have resulted in chronie
inflation in health eare costs and tremendous increases in publie and
private outlays, For example. hospitals which are, for the mast part,
non-profit_institutions are generally reimbursed for all reasonable
costs associnted with patient cave, This reimbursement method is in-
hevently influtionary sinee there is little formal incentive to keep the
hospital's costs down, Similarly, it is generally the physician, who is
reimbursed on the basis of his billed charge. who decides on the
amount and type of services to be provided. Thus, the higher the bill-
ings and the more services prm'ide(‘. the higher the physician’s income.

The inflationary effects of these reimbursement methods are clearly
exaggrerated by the virtual guarantee of payment by a public or private
insurer and the dependence of the consumer on the medical care pro-
vider, In fiseal year 1975, 92 percent of all ]msritul expenses and 63
percent of all physician expenses were paid for by a public or private
inuranee program. In fiseal vear 1975, 103 hillion was spent in the
United States for personal health care services. Almost 70 percent of
these expenditures were paid for by public and private insurance
programs,

The two major Federal financing programs, medicare and medic-
aid, ~pent £22 hillion of Federal funds in fiscal year 1975, The States
for their sharve of medicaid spent an additional £5.6 billion. Many of
the current problems in these programs that this bhill is designed to
address stem from their original desien. When these two programs
were established by Congress in 1965, they were decigned not to inter-
fere with and to rely to the maximum extent po=sible on the existing
private health eare delivery system and reimbursement arrangements.
Thus, cost-based reimbursement for hospitals an:l fee-for-serviee re-
Ambursement of phyticians were adopted : the medicare program relied
on private insurance companies to administer program reimburse-
ments: and State medicaid programs were given great flexibility with
respect to reimbursement practices, scope of benefits, and program
administration. - ’
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The cumulative effect of these organizational, administrative, and
reimbursemient arrangements, coupled with the growth of private
health insurance coverage has been chaotic. Over the past 10 years,
hospital costs and physician fees have increased over 50 percent faster

-than the overall cost of living. Health care expenditures have increased
from 5.9 percent of gross national product in 1966 to 8.3 percent in
1975. Over the last 2 years, Federal medicare and medicaid outlays
have increased 40 percent and now exceed 80 percent of the entire
HEW health budget. Many State medicaid programs are in severe
financial difficultics. Private health insurance premiums increased this
year on the order of 30 to 60 percent. Medicare beneficiaries are facing
mereased out-of - pocket costs and medicaid beneficiaries in many States
face grreat difficulties in getting access tocare,

To help alleviate these problems the Federal Government has pro-
posed several major legislative and program initiatives, We believe
that a comprehensive approach to financing health care involving Fed-
eral and State governments and the private sector is potentially the
most effective from both a health delivery and cost containment per-
spective, This administration is working to effect improvements in the
existing Federal health care programs and to strengthen the capacity
of State governments and the private sector to meet these problems.
The medicare improvements of 1976 was designed to provide protec-
tion agninst the catastrophic costs of iliness for medicare beneficiaries
and to control rising health CATC COStS,

The Department is vigorously attempting to control costs in the
Federal programs through its hospital cost and physician fee limita-
tion authorities obtained through the 1972 Social Security Amend-
ments. The President also proposed a $10 billion consolidation pro-
gram, the Financial Assistance for Health Care Act, which would
combine 15 categorical health service programs and the medicaid pro-
gram and provide States with increased flexibility and funds to meet
their health needs.

The PSRO program is becoming fully operational and should
result in better quality and more appropriate levels of care for medi-
care and medicaid beneficiaries, The Health Planning and Resources
and Development Act of 1974 establishes a network of health plan-
ning and resource development agencies at the regional level to im-
pro_\'o the development and allocation of resources, as do the more

imited end stage renal disease and emergency medical services
programs,

_We are supporting demonstrations of how to accomplish redirec-
tion of the delivery system toward ambulatory and preventive care
through our support of health maintenance organizations and man-
power development _programs. Our preventive and health education
cfforts also include immunizations, fluoridation, rehahilitation, regu-
Intion of foods, drugs, cosmetics, protection of workers from occupa-
tional hazards, as well as the early and periodic screening. detection
and treatment program for all eligible chiliren up to age 21,

. S, 3205 must be viewed in light of these initiatives and the current
Institutional structure of the health care industry. Some of its provi-
sions would make major structural changes in these programs and
cause major organizational changes within HEW. Others would
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effectuate minor changes in the benefit packages, reimbursement or
administration of medicare and medicaid. . .

While I believe that some of the proposed solutions have consid-
erable merit, I am not totally confident that the bill, as a whole, would
be as effective as intended. My concern is with any measure that is
aimed only at governmental health financing programs. Nevertheless
1 sce this bill as addressing the widest range of medicare and medxcalc{
program issues since the 1972 Social Security Amendments. .

We are currently in the process of analyzing the 27 different provi-
sions of this bill as well as other proposals affecting our health financ-
ing programs and will submit our legislative recommendations as part
of the next budget/legislative cycle. Nevertheless, I would at this time
like to share with you my preliminary views on the bill.

It scems to me that as we engage together in an analysis of ways to
remedy current problems, we should agree on the criteria against
which to test the proposed remedies. Among the chief criteria I would
apply are the effects on the overall health care delivery system as well
as on the medicare and medicaid programs,

In particular, cach provision must be evaluated for its effects on
program beneficiaries, program costs, overall health care costs, acees-
sibility of resources, medical care providers’ behavior and private
health insurance coverage.

In assessing the individual provisions of this bill, two fundamental
and interrelated issues must be addressed. First, does the particular
provision address a real programmatic problem?t Second, is the pro-
posed legislative solution l’l’ik(ﬁy to be effective-or are there alternative
solution that would more effectively solve the specific problem? Fur-
thermore, in attempting to deal with the problems in the medicare and
medicaid programs, we must guard against creating additional prob-
lems on the private side of the health care delivery system.

The major reimbursement reforms in S. 3205 address very real
problems. The Department agrees with the general direction sug-
{zested in section 10 to change medicare and medicaid hospital reim-
wursement front a_retrospective cost basis to a prospective budget
related approach. However, while we fully recognize the problems of
cost reimbursement for hospitals, we have some concerns about the
particular solution offered.

First, by excluding all teaching, energy, and capital costs from the
routine cost limits, only about 35 percent of the hospital’s costs would
be subject to the prospective limits. This would likely result in hos-
pitals shifting costs internally or raising their charges to nonmedi-
care-medicaid patients—the result being no change in overall hospital
costs. In fact, because of the noninclusive definition of routine costs,
this proposed system could be less effective than the current prospec-
tive routine cost limits established under section 223 of the 1972 cocial
sec:mty amendments, which apply to about 50 percent of a hospital’s
costs,

We are also concerned about the proposed hospital classification
system. As you know, developing an appropriate system to group
hospitals for reimhursement purposes is very difficult. While we ap-
preciate the simplicity of the system developed in section 10. we are
quite concerned ahout the lack of an appropriate local wage index to
adjust personnel costs among hospitals.
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. The Departinent, in cooperation with several States, is experiment-
ing, demonstrating and evaluating a variety of prospective reimburse-
ment systems using authorities obtained In section 222 of the 1972
Social Sccurity Amendments and scction 1526 of the planning title in
tho PHS Act. We are also continually refining the section 223 classi-
fication system and cost limits. These efforts should provide the infor-
mation necessary to develop an effective and equitable hospital pro-
spective reimbursement system.

We are also supportive of the intent of the physician reimburse-
ment provisions, sections 20 throngh 23, Current reimbursement dif-
ferentials between urban and rural arveas reflect differences in physi-
cinns’ customary charges. This reimbursement system was not intended
to address the shortages of physicians in rural areas but some narrow-
ing in these differentinls night be useful in addressing this problem,
Nevertheless, T would express some reservations ahout the possible ef-
fectiveness of the mechanism proposed in section 20, The problem of
physician location is much more complicated than a medicare-melic-
aid reimbursement issne, We see a need for a hronder approach. The
Department is actively developing hoth manpower and reimburse-
ment policies designed to enconrage physicians to locate in rural areas.

The Department i< also analyzing alternative policies and incentive
mechanisms to encourage physicians to aceept assignment. We sup-
port the intent of the participating and non-participating physician
coneepts developed in seetion 21, We do, however. question hoth the
potential effectiveness of the proposed incertives to encourage aceept-
ance of assignient and the impact of “always™ or “never®” alterna-
tives, In addition, we are quite concerned about the administrative
costs to both the physician and the medieare program of adopting
thesa incentives, The Department supports efforts to develop a more
appropriate reimbmsement methad for hospital-based physicians, We
support the effects in section 22 to tie reimbursement to the actual
services performed.

We sharve the concern of S, 3205 that medicaid physician reimburse-
ment Javels in some States do not_provide the accessibility to care for
medicaid beneficiaries that i available to more afluent persons, Never-
theless, there are several major issues which must be considered,
including whether these rates should be raised. First, many States
mo«licai(f! programs are experiencing cuthacks in eligibility, henefits
and/or provider reimbursement as a result of State budgetary difficul-
ties, Second, since there is nothing sacrosanct about medicare reim-
bursement rates. there is no way to know at what “appropriate” level
to set the medicaid reimbursement rates.

Sections 2 and 3 of the bill would result in a major administrative
reorganization of health programs within HIEW. This is an area of
particular interest to me. However, the issues involved in establishing
an Assistant Seeretary for Health Care Financing and an Inspector
General for Health as well ag merging the Bureau of Health Insur-
ance, the Medical Services Administration. the Burcau of Quality As-
surance and the Office of Nursing Home Affairs are extremely compli-
cated, Organizational changes do not necessarily solve problems,

On the one hand. combining these programs organizationally is a
way to increase standardization and coordination. It could lead to
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more eflicient management and a more consistent system. But we are
not sure that it would lead to better quality care nor are we yet con-
vinced that organizational consolidation is the best way to achieve
elliciency, The two financing programs have important fundamental
differences with respect to their client populations, cligibility stand-
ards and benefits covered,

IFor example, even under the proposed reorganization, the medicare
prograin would still have to rely on the Social Sccurity Administra-
tion for eligibility determinations, but medicaid would continue to
rely on State wvl*um systems. The medicave skilled nursing facility
(SNF) bLenefit (average length of stay about 30 days) is quite dif-
ferent from the medicaid SNF henefit (average length of st ay 2 years).
In effect, the pruposed reorganization runs the risk of mix:ng apples
and oranges,

Furthermore, we are quite concerned about the coordination between
medical eare quality standards and reimbursement procedures to in-
sure that the essential requirements of hoth are preserved. The De-
partment is currently analyzing issues of this kind and is looking at
alternative organizational patterns to bring about the efliciencies we
all seck without destroying the benefits of the existing organizational
relationships. ' .

Since coming to the Department, T have become convineed that thero
is & real need for en InspectorGeneral type of activity, The need for
this organization, however. is not only in the health care programs but
15 departmentwide, Therefore, T have begun to make the necessary
organizational changes to accanplish this end.

FLast. December T issued a reorganization order establishing an in-
dependent Oflice of Investigations reporting directly to the Under
Secretary. This activity complements our audit responsibilities. In
addition, a major Federal-State campaign was launched in March
to curb fraud and abuse in the m(‘di«-ni«i program,

These activities have been accomplished without new legislative an-
thorities. In my view, a legislatively mandated system and particu-
larly one that only partially addresses the problem. wounld retard the
progress we are now making and would not work to carry out the 6b-
jectives that we all seek.

In concluding, T would like to say that this bill has evoked a healthy
debate about the problems in our health care financing programs. Be-
cause of the size and technical complexity of this bill, we believe that
there is insuflicient time during this session of Congress to fully debate
and work out the hest options to accomplish its objectives.

Over the next few months the Department will work closely with
-this committee and other components of Congress fo develop the most
appropriate and effective solutions to our health care financing and
delivery problems. Mr, Chairman, this concludes my remarks. My
associates and I will be pleased to answer any questions you have.

Senator Tarsancr. Thank you. Mr. Secretary. )

Tf there is no objection, we will limit the questioning on the first
round to 5 minutes for cach Senator. and each Senator who wants
a second round and maybe a third will have such opportunity.

Mr. Secretary, yon commented on some aspects of the bill but not
others. Will you submit to us a detailed recommendation on each
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provision in the bill and alternative recommendations where you do
not think we have developed the best solution ¢

Secretary Matnrws, I will be pleased to, Senator.

[The following was subsequently supplied by the Department of
HEW.]

As I stated in my prepared remarks, we are currently analyzing the 27 provi.
slons of this bill. Given, the size, technical complexity, Interdependence among
various provisions, and the many possible alternative recommendations for
addressing the problema ralsed by the bill, the Department's in-depth analyses
of the individual provisions are still underway. I have shared with you my
preliminary views on several provisions: we will be happy to make available to
You our final recomimendations as soon as our technical analyses are completed.

Senator Tavymapae. Mr. Secretary, the bill requires uniform ac-
counts and cost reporting. We do not have that in medicare and medic-
nid today. I umlorsmmfﬂmt hospitals can shift costs around under
the present system and thereby avoid much of the impact of the present
limits on excessive costs on the medicare. For example, I understand
that one way of doing this is to shift excess inpatient cost to the out-
patient cost. Is my information correct

Secretary Matuews, I think substantially correct. Senator. There
are those here who join me at the table who can comment on this but
I believe you are substantially correct in your view on that matter.

Senator TaLMapGe. Mr. Secretary, while it is true that the hospital
reimbursement provision would initially set limits that apply to only
about 35 percent of the hospital cost, there is the authority to go
further as the Department develops the ability to correctly evaluate
the value of the additional components of hospital costs. You state
that at present section 223, which applies to about 30 percent of the
hospital costs, might be more effective than the proposal we have
offered. Exactly how effective has the present system been in reducing
hospital costs?

Secretary Matnews. My statement was predicated really on the
simple fact that 50 was more than 35. With respect to our current
hospital cost limits, T certainly could not-in light of the statistics that
I cited in my report about rising hospital cost argue that these limits
have heen totally effective.

Senator TarLyapce. Mr. Secretary, I notice your concern that cost
determination is excessive under medicare and medicaid and might
be passed on by a hospital in nonmedicare and medicaid patients, It is
our intention to handle this possibility by including in the provider
contracts of the hospitals an(s) skilled nursing, a provision precluding
the transfer of costs found to be excessive under medicare and medic-
aid. How does the Department propose to deal with the same prob-
lem where you call for a 7-percent limit on the cost increase?

Secretary Marnews. In both of these cases we would run into the
problem that we are in effect controlling only part of the total health
care financing in these hospitals and the contingent that the hospitals
made when we made our proposal—and I feel they would make in this
casc—that they have costs that they cannot control and that these
costs build up. If we put in our official barrier or an artificial barrier
or a legislative barrier holding down part of the costs and yet do
nothing to affect the source of those costs, there are costs really be-
twee.. two forces with no place to go. That is really a major difficulty
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in our health financing system and nobody yet has come up with a good
solution for that problem. ‘

Senator Tarapck. Is there an artificial barrier where hospitals are
measured against other hospitals?

Secretary MaTiEews. I think that is reasonable but I think we would
still have to deal with their argument that even as compared to other
hospitals their costs are driven by torces over which they have no
control, I said arbitrary. Perhaps a better term would be fixed limits.

Senator TavLyance. Senator Packwood.

Senator Packwoon. Mr. Secretary, on page 1 of your statement you
say:

For example, hospitals which are, for the most part, nonprofit institutions are
generally reimbursed for all reaxonable costs associated with patient care. This
rehmbursement method is inherently influtionary, since there is little formal in-
centive to keep the hospital's costa down. Similarly, it is generally the physician,
who is reimbursed on the basis of his billed charge, wha decides on the amount
and type of services to he provided. Thus, the higher the billings and the more
services provided, the higher the physician’s fncome.

Then you note that the bulk of the money received comes from

private or public insurers, ) .
Are you saying as a general rule that hospitals, physicians, and

nursing homes are charging unduly high prices or providing unneces-

sary services because they know these will be paid for?

Secretary MaTiews. No; T am not impugning them that way. I was

simply drawing the distinction between the way that the health-

financing systemoperates and the way any other economic system op-

crates. There is an inherent difference and the hospital medical system

is simply much more vulnerable to inflationary pressures because of its,
billing practices, not because one would make the case that they are

bent and bound and determined to do that. All the hospital adminis-

trators I talked to have yielded to no one in their concern about con-

trolling these costs.

Senator Packwoon. T think T agree with your conclusion, although
there are a few bad apples here, most try to be honest and cost
conscious.

Now if that is true. in vour estimation .what percent of the cost of
medicare and medicaid could be saved if you had perfect administra-
tion of this program?

Secretary Matuews, T will turn to Dr. Altinan who is a known na-
tional authority on this subject.

Senator Packwoon, T am premising it, Doctor, not on changing the
benefit levels that you are entitled to but on the perfect management
of the present system.

Dr. Aurax. When you speak about management, it is really not
the management of the program. et me just back up a minute on the
question you asked before. If you forgive me. Mr. Secretary. I would
answer it slightly different. T think you have to answer it shghtly dif-
ferent in order to answer the second question. When you get to the
medical community you are dealing with professionals who are trained
to do a particular service and to whom you have provided all the re-
sources they need to do it. It is not that they do things that are really
unnecessary or that they do it in & way just to line their own pockets,
but any professional faced with the need to do good and all the money
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they need to do it, is bound to err on the margin of doing more rather
than in the middle or less. I think what you have to consider if you
want to cut down on the spending of this program is that this profes-
sion would have somewhat fewer resources to do what it needs to do.

Senator Packwoon. You are going to have a reimbursement schedule
of some kind. You are in a position for certain kinds of services. We
are going to pay you & dollars or you say we are not going to reim-
burse you for certain services, we are going to cut back your resources.

Dr. Auryax. If you take the proposals in S, 3205, the idea there is
that a comparable hospital can do things at a different cost than others
and that there are different ways of }mtting together the costs to do
the same service. We don't question the need for that. We have some
concern how maybe it is put together. By and large there is a feeling
that the resources that are better heing used in tf;is industry are ex-
cessive and that the services of high quality medieal care can bo pro-
vided for less percentages in the order of 10 percent or 15 percent—
what we can’t say—but there is little question among peopls who have
analyzed this industry is that bheeause of the reimbursement systems
and because of the way patients view this type of service more re-
sources are being used than needed,

Senator Packwoon. I will come back to this,

Senator Taraance. Senator Dole,

Senator Dok, Thank you, Mr. Chairman.

I only want to echo much of what has just heen caid regarding the
pressures on our medicare and medicaid budgets. and commend Sena-
tor Talmadge for his dedicated efforts at bringing about the kind of
reforms it will take to achicve some micasure of control in this area.

I think the seriousness of the task before us is illustrated by the
very occurrence of these hearings. We as a subcommittee do not meet
very often. so when we do convene formally, it has to considered a
significant occasion.

The fact that we would choose the hour of 8 in tha morning is
further indication, perhaps. of the importance of the subjcet matter
involved. Tt may be, too, that since the committee has been sccused of
writing its tax legislation in the dark of night. we want to demonstrate
onr versatility by deliberating health legislation at the crack of dawn.

In any event, T believe we are all in agreement that sometking has to
ba done about the soaring cost of Federal health programs generailv—
and the intolerable abuses revealed over the past yvears specifically,
S. 3205 is one comprehensive attempt at addressing the problems in-
herent in both.

Speaking for the minority memhers of the Health Snbcommittee
I might just say the fact none of us has vet hecome a cosponsor of this
nronocal does not. mean we are not interested in the ohjectives it secks.
Certainly. as a member of this committee as well as the Committee on
Budget—which this spring tried to mandate a £1.2 billion cutback in
medicare and medicaid expenditures—TI feel a special obligation in this
area,

We do, however, want to demonstrate that there is room for differ-
ence of opinion ag to how those @oals should be reached. Moreover. we
want to remain open to alternative approaches that might be worthy
of our advocacy.
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Senator Talmadge has said several times since introducing his bill
that he is not trying to engage in legislative overkill and that none of
its provisions is locked in concrete. Certainly, the whole reason for
holding these hearings is that of capitalizing on such flexibility by
receiving and reviewing new ideas and opinions which can hopefully
lead to development of a consensus response,

To that end we are all committed—and look forward to the chal-
lenge of the week ahead. Seldom do we have the opportunity to dis-
cuss something that touches every aspect of the health industry as
deeply as do changes in our medicare and medicaid administration
and reimbursement systems—and-we appreciate highly the participa-
tion of those joining us for that purpose. .

May I just add a special welcome to those testifying today from the
National Association of Counties; the National Conference of State
Legislatures; Governor Busbee of the National Governors Confer-
ence: and Secretary Mathews. I believe this is the Secretary’s first
appearance before any part of the committee since his confirmation
hearing over a year ago—and that in itself should underscore the
importance of this undertaking.

Mr. Chairman, I thank you for the courtesy of these few comments
and pledge my cooperation and support in trying to get a handle on
the J)robloms which confront us, .

Now, to Vmcoed with the questioning I had wanted to direct to Sec-
retary Mathews, I would just note that there have been many investi-
fntive journalism articles and horror stories about medicaid scandals,

it one of the first to catch my attention appeared in the Time maga-

zine dated Mav 26, 1975, Tt stated therein that according to a recent
GAO check, 28 pereent of those receiving medicaid benefits in New
York City were generally ineligible for them.

So I would just ask. what has been done in that area to make certain
that we provide benefits to those who should be eligible and deny
benefits ta those who shonld not ?

Seeretary Matuews. Two things, Senator, and T address these in
the last section of my remarks. There are some people who are receiv-
ing benefits, T think ‘the article you have reference to concerns medic-
aid applicants who are simply not eligible or the moneys are spent
in cases where people are fraudulently abusing the system. The best
way to deal with that problem is to deal with it directlv—we have to
Improve our capacity to deal with fraud and abuse in the system.

Wao have had up until about 8 months ago only 10 criminal in-
vestigators working on this program. Now mind vou it is & program
administered at. the State level. We have in the creation of this new
Office of Investigations, significantly with the a<sistance of Congress,
Increased the size of that staff. integrated it with our sudit effort and
are working with States nsing their own resources to trv to cut down
on the expenditure. However., despite whatever we micht do in trying
to control fraud and abuse we cannot by those efforts make up for
poor program design. )

One difficulty the States have is that they simply cannot keep up
with this program. Their management information system for this
program 1= inadequate to its size and complexity and we have devel-
oped what isin effect a model management information system and we
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are quite anxions to work with Statesto provide the necessary technieal
assistance so that they can develop a surveillance system somewhat
like the one we use in TRS that keeps up with the pattern of expendi-
tures so that we are monitored. Those efforts together 1 think are a
good portion of the answer to the problem described in this article,

Senator Dore. We had the same Problem in mlmm;stormg}‘hc f
stamp program. There have been charges of abuse with families hav-
ing incomes up to $16,000 or more qualifying for food stamps. I
assume you have similar stories. .

This ‘article in Time also mentioned so-called “medicaid mills"—
clinics set up to sort of “ping-pong” patients through several doctors
or utilize what we call “family ganging” techniques, where they look
at everyone in the family. Is there actual evidence of those types of
operations and are they extensive or is that just one isolated story ¢

Secretary Martiews. I am thinking particularly of the State we
have just gone into where, with the cooperation o the Governor, we
have been looking at. a series of cases, but T don't_recall one that is
exactly of the form that you described here. There is fraud and abuse
in medicare and it is very simple. There are any number of devices
for carrying it out.

Even with nonprofit institutions, the nursing homes and others, we
seo the establishment of pharmaceutical companies that are owned by
the same people who own the dirug companies, There is an indication
of improper kickbacks for laboratovies that do work. There are a
whole host of unsavory practices. There are service problems, The cost
to the Federal Government is somewhere in the order of $750 million a
year.

Senator Dove. You say $750 million?

Sccretary MaTnews. That is the figure we used in our last testimony.

Secretary Taryanar. Mr. Secretary. one of the problems which has
concerned us enrrently is the lack of followthrough by the T'.S. attor-
ney’s office on cases of fraud developed by the medicare and medicaid
programs. What actions have you taken to assure that cases will be
brought to trial by U.S. attorneys, and do you feel that this is a
problem area?

Secretary Matnews. We have directed our attack and plotted our
strategy in cooperation with the States. By joining with the States
in this effort we have been able to get at the problems a lot. sooner.
bring a case to the point. and fashion the case so that it can he turned
over to the prosecutor. T have heard no comment in our Department
about difliculties with the Justice Department. T would ask Dr. Weikel
to comment. We are bringing these cases in Federal court. in State
conrt.orinhoth?

Dr. Weiker, In the case of medicaid it is to go through the State
hoard for prosecution, If for any reason at all that does not take place,
then we are prepared and we have as part of the process involved
meeting with the U.S, attorneys in the particular States in which we
m‘o'\\'m-lfm,g with the fraud and abuse initiative.

Now in the past I think it is fair to say that there has heen less
than enthusiastic acceptance of medicaid cases by some of the U.S.
1\ttm:neys.r0n the other hand. we have some cases. We have one case
in New York State involving at least €2 million of Federal funds,
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50 to 100 providers, where the U.S. attorney is prosecuting that case
and we are working with him in developing the case.

Senator Taraabcr. Do you think there is adequate followup on
the medicare-medicaid cases referred to the U.S. attorneyst

Dr. WEIKEL. It is too early for us to give you a concrete answer on
that in_terns of the new imtiative. In the past there was very little
activity at the Federal level in medicaid fraud and abuse and there-
fore we don't have much history. I think medicare probably has much
more history than medicaid,

- Secretary Marnews, In medicare we do have a record of very
vigorous activity in bringing cases before and getting action in the
Federal cowrt,

Mr, Tierney, do you have those figures at hand that ave in the
annual report of investigations and prosecutions ¢

Mr, Tierxey. I am not sure I have the precise figure, Mr, Secretary,
I could give you some general figures that 1 think would give you the
picture, Senator Talmadge. As of June 30, 1976, there have been, since
the inception of the medicare program, 43,822 allegations of abuse
or fmu(f i 23281 of those were fraud allegations, Now these include
stutements from people who simply say that there is an item in a bill
for a service I never received: often their allegation turns out to be
a mistake, That gets down, when we finally complete our investiga-
tion of such allegations, to somewhere around 2,300 fraud cases which
we have gone all the way through a——

Senator Tarymance. What has happened to the 23,000 cnses?

Mr. Tierxey, Then we started to sereen those cases.

Senator Tarsmavue, You reduced them to 2,300 ¢

Mr. Tierxey. Yes.

Senator Tarsance. What happened to the 23001

Mr. Tierxky. In those cases, Mr. Chairman, about 578 of them we
referred to the Justice Department,

Senator Tavyance. Hlow many convietions did you get ?

Mr. Tierxeyr. I would like to submit that information,

Senator Taryance. We would like to have it for the record.

Mr. TierxEy. Yes: but let me give you the picture. We have secured
267 indictments and about 200 convictions. Now that does not sound
like much but to give it u little perspective, Mr. Chairman, that is
more indictments and convictions—I am not saying this is our prime
goal in medicare—but that is more indictments and convictions for
that kind of fraud than have been secured by all the rest of the health
isurance industry combined prior to the medicare program. So I
think we have an active program. Mr. Chairman, and I think we have
a tremendously effective deterrent prograin.

[ The material referred to above follows: |

DEPARTMENT OF HEALTH, EDUCATION, AND WEILFARE.
SOCIAL SECURITY ADMINISTRATION,
Ballimore, Md., July 26, 1936,
Hon, HERMAN E. TALMADGE,
Chairman, Subcommittee on Health, U.8. Senate, Washington, D.C.

Dear SeENATOR TALMADGE: During the course of this morning’s hearings you
and other wembers of your subcommittee asked questions anbout the number
of fraud allegations, investigations, and convictions which had occurred in the
Medicare program. At the time, I did not have the precise numbers and asked
your permission to submit them for the record.
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To date, we have received and Investigated approximately 20,000 allegations
of posaible fraud. Generally, these allegations arise froin beneficlaries who
simply question the receipt of {tems of service or supplies for which they have
been billed, In the vast majority of cases, these allegationa turn out to be the
result of a mistake or a misunderstanding. Nevertheless, our program integrity
units, centrally and regionnlly, investigate every such assertion,

We have referred 0630 cases to the Justice Department for prusecution, 182
cases are awalting prosecution, and 163 have resulted in convictions. The balance
wero clither declined, or the charges were dismissed, or the defendant acquitted.

In addition to these fraud cases, we have {nvestigated some 10,000 incldents
of possible abuse of the program. As a result of the<e Investigntions we have
secured the repayment of approximately $30,000,000. As Renator Packwood
pointed cut, theske end results scem very small in view of the amount of offort
expended, but we believe that the deterrent effect of aggressive Investigation
is valunble to the program,

Sincerely yours,
TuoMaR M. TIERNEY,
Director, Burcau of Icalth Insurunoce,

Senator Taryance. My time has expirved.

Senator Packwood,

Senator Packwoon, Jot me go back to the original question T was
pursining. I think if yvoun are suceessful in all of your eriminal indict-
ments regarding fraud—if you are lucky, you may save enough money,
maybe, to be the difference in one year's incrense in its cost and after
that you ave off and running again, T think that is what the doctor
was about to say, that it is not going to be enough to tighten it up and
manage the present program but something else has got to be tight-
ened up. I am curious what are some of the things you are talking
about. R\'lwrv do we start to cut back? What types of cervices do we
minimize or cut offf What kind of service do we eut down?

Dr. Aravax, First of all T think the best thing is not to try to
second guess the front line people. the providers. You look for incen-
tives either in the form of financial or in the form of regulatory. You
essentinlly asck the provider community to cut back. The surgery pro-
gram is a good exnmple of that. When vou talk about cuthacks of
40 percent in the rate of surgery, that is billions of dollars nationally
but that is the first line.

Senator Packwoon. I will put it in layman’s language. You say to a
hospital: Your reimbursements last year were a million dollars; this
year we will give you only £050.000. You live with that.

Dr. Aeryax. That would be the second line. The first line was
essentially we create a reimbursement on the FIMO's where you have
a fixed amount of money and you say to the medical community:
You ave {ming to provide any amount of care that you believe is
neeessary but you are not going to get any more money.

Senator Packwoon. Let me ask a question about the ITMO’s because
I reeall the doctor's testimony 3 or 4 vears ago on the subject of
medicare where the HIMO said that their real secret on cost study
was really in preventive medicine but when it came down to the actual
cost. of running a hospital for those that had to be hospitalized they
could not run them any cheaper than the normal nonprofit or they
would not have a hospital.

Dr. Avrryan. Dr. Cooper is much more familiar with that than 1
am but that is true. The real savings is not having somecone in the
hospital in the first place and therefore building a smaller facility
so that they use fewer hospital beds per year.
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Senator Packwoon, In this medicare program how do you go about
encouraging less hospital care?

Dr. Arrsax. We favored a more positive approach towards IIMO
development than is currvently in medicare and medieaid,

Senator Packwoon, Let me separate those two. You don’t have to
have HMO’s to reach this goal you are talking about.

Dr. Aurvas. No,

Senator Packwoon, Fewer hospitals,

Dr. Arrsan, And the alternative way that is in the statute of the
1972 amendments is in the PSO program where vou ask medical pro-
viders in the community to be concerned abont the need for surgery.
Again Dr. Cooper is in a much better position to discuss that.

Let we just say on the reimbursement side you want to couple it.
The medical side is one side but you do need in my view some kind
of financial constrnints, There needs to be a budget that a provider
goes up against, whether it i< a hospital or a physiciun,

Senntor Packwoun, lat’s go back to what kind of a budget woulld
you need. What do you say to a private practicing physiciun in order
to live within his budget ¢

Dr. Avrsiax, I am less concerned about the individual physician in
the oflice. When he gets in the institution, the amount of tests he orders,
the amount of procedures hie has available to him—if the hospital faces
a limited budget, it cannot just simply have all the tests that anyone
could want, ail the drugs, and so there would have to be some give
and take within the medical community and the hospital administra-
tive stadl on how can we cut back. 1 would hate to see us try to dictate
from on high you could do this and not that. I have listened to medical
people enough to know that that is not a wise move.

Senator ‘T anyance, Senator Dole,

Senator Dove. I don’t want to take all the time on what actions
have been taken so far by U.S. attorneys, but it is my understanding
that most violations now are misdemeanons. Is that correct ?

Dr. WeikeL. That is correct.

Senator Dore. Under the Talmadge bill it will be changed to
felonics,

Dr. Wrikgr. In the case of medicaid we are very supportive of that.

Senator Dork. T think the same has been true in other areas where
we have had very little, if any, prosecution, It is hard to interest the
U.S. attorney in a misdemeanor charge when he is going to spend
more time in the investigation than he might be able to justify other-
wise, So vou support the change from misdemeanors to felonies?

Dr. WeireL. Very definitely.

Senator Dorr, With reference to the 19,000 complaints pared down
to 2,000, did you get some fix on the number of final convictions?

Mr. Tieryey. Yes. As T said to the chairman, Senator, the number
of actual convictions is ahout 200, That is very small,

Scenator Dorr. Do you have any idea of the fraud that is involved in
terms of total dollars? .

Mr. TierNEY. No.sir, T don'’t.

Senator Dorr. What is the bigeest abuse or “ripoff” you have ex-
perienced in medicare and medicaid ¢ )
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Mr. Tierxey. Well, Senator, it all depends whether you are talking
about individual physicians or whether you are talking about institu-
tions. The ripoff part is not the big thing. When you actually get a
case of fraud it is because the doctor is charging for services that he
didn’t provide or he is agreeing to take an assigninent and then goes
ahead and bills the patient also, That does not necessarily mean that
there is a lot of money involved.

I think, in reply to Scnator Packwood's series of questions, it docs
not make a great difference—the actual recovery of money or the actual
fraud involved—but the potential is nevertheless very great,

Now the ubuse of services, Senator, probably involves a lot more
money than the fraud. In other words, a doctor who keeps on provid-
ing more and more and more unnecessary services, commits no fraud,
He is abusing the program and his abuse involves substantial amounts
of woney, The amount of money involved in medicare fraud is not a
significant financial item,

Senator Dok, Mr. Secretary, you have stated in your testimony
that much of the internal consolidation and reorganization contem-
plated by the Talmadge bill can be done administratively—that is,
without legislation—and that that is the way you would prefer to
handle it. ll‘lu\'u you analyzed the bill to sce if there are other arcas
which you might address the same way, and, if so, could that be made
available for the record {

Seeretary MaTiews. We would be pleased to make this information
available when the Department has completed its analysis of the bill.

I commmented on the other because of my concern that these matters
be um‘»mm-lml on a departmentwide basis, I have the same conviction
the Senator does about the need for expanding our capacity but we
have other areas of the Department where we have problems with
fraud and abuse. It would make much better sense for us to have a
single comprehensive fraud and abuse and Inspector General program
combined and allied with our audit effort than it does to have a series
for each of the particular problems that we have had. [But whether
we do have other activities underway that would have some impact
on thia legislation, we would be pleased to comment on those in the
context of the comment of the Senator.]

Senator Taryanar. Mr, Tierney, you have had many years of ex-
perience dealing with hospitsls and doctors, first as the president of
the Blue Shield-Blue Cross plan and then as Director of Medicare.
Based upon that extensive experience is it your view that arrange-
ments whereby hospital associated physicians such as radiologists and
pathologists are paid through a lease or percentage arrangement leads
to excessive payments? '

Mr. Tierxey. Senator, T was never a part of Blue Shield, just Blue
Cross, That is just for the record.

Senator, this has been a problem since at least the carly fifties and
T think it has long since been time. as the Secretary said in his testi-
mony, to take a whole new look at that arrangement. This concept of
physician payment on a percentage of the gross charges of a radiology
department or pathology department is simply. in my opinion, not

realistic and does result in inflated costs. inflated bills,
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Senator TALxADGE. As you know, we have had a great deal of diffi-
culty in developing a noninflutionary and equitable approach to pay-
ing doctors under medicare. Some medical associations advocate usage
of the statewido fee schedules in place of the present complex method
of puying doctors under medicare, Do you see advantages in changing
over to the use of the statewide fee schedules and, if so, what are they
and what are any disadvantages?

Sceeretary Maruews, I might comment in general and then ask Tom
to comment. particularly what they arve,

Senator Tanyvance. Fine,

Secretary Marnews, I think it would be very useful for the state-
ment that any medical associntes take a look at the fee schedule or the
rationnle behind it beeause, as Tom just testified, those practices do not
always meet the final test of logic and they do in fact have an in-
flationary impuct. This is something that we would hope that the
State and other professional ussociations would yndertake, It would
immeasureably help us with our responsibilities under the 1972 So-
cinl Security Amendments,

Tom may have some more particulars or comment,

Me. Tierxey. Welll Senator, first of all from a program point of
view, I think our present system which, of course, was dictated in the
original lnw has, over a period of years, really become too complicated.
Wo try very hard through vast computer exereises to determine the
customary charges of individual physicians and the prevailing charges
for similar services by all physicians in a given area. We have over 200
such areas in the country now,

Ono result is that we really cannat tell the medicare beneficiary at a
given time what the program will pay. We really can’t even tell a
doctor what the program will pay. It has to come out of this massive
computerized operation, and 1 think that is bad.

Second, it seems to me that a well-established, well-negotiated, well-
reasoned fee schedule can form a better basis for future changes
than going through, as I say agnin, this simply massive computation
of the charges that have been made. There is one problein, Senator, and
that is that when you talk about a statewide schedule there are tremen-
dous variances not only within a State but even within a locality. If
you think in terms, for example, of an extreme cuse like New York ?‘it.\'.
it would be unreal to apply, the same fee schedule to physicians in the
Harlem area as you do physicians on Park Avenue or physicians in
Beverly Hills against physicians in Watts. The facts are that in such
disparate arcas doctors simply do not charge the zame fees. It would
result in inequity. Doctors would be getting much more than they
charge in one area and much less in the other.

' So there are problems when you talk about statewide. regional. or
other appropriate arcawide fee schedules, If they are well reasoned
and carvefully developed, however, they could result in tremendous
simplification for the program.

Senator Taryance. Senator Packwood.

Senator Packwoon. No other questions. .

Senator TaLyabce. Does the stafl have any questions?

Thank you.

Secretary Matnews. Thank you.

75-302—76—1
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Senator Tarvancr. Next we will hear from the Honorable George
D. Bushee, the Governor of Georgia.

Governor, we are delighted to have you appear before this commit-
tee. You have had many problems trying to administer this program
in your state and you can speak with knowledge and from experience.

STATEMENT OF HON. GEORGE D. BUSBEE, GOVERNOR OF GEORGIA

Governor Busner, Thank you, Mr, Chairman,

I have with me Gail Moran from the National Governors' Confer-
enco and Bob Castellani who is general counsel to the National Gov-
ernors’ Conference task force on Medienid wha is from Georgia and
Mr. Jack M. Burris with the Georgia Office of Planning and Budget,

I apprecinte the opportunity to share my views with you on one of
tha most eritieal iscues facing Governors today, medieaid reform,

Lot me say at the outset that theve is abzolutely no doubt in my mind
that the basie gonl and thrust of the medieaid progemm—to guaranteo
adequate health cave for thaze in need—is unquestionably one of the
most hinmane and honorable endeavors ever undertaken by the Con-
gress and our Federal svstem of governments, T actively su|])|m|ftml the

wogram in Georgia in 1967 and, as mnjority leader in the Georgia
ilmmu of Representatives nt that time, helped secure my State's entry
into the program. T favor continuation of the concept and wonld cer-
tainly not want anything I may say here today to be interpreted as
opposition to the basie idea hehind this worthy program,

f).. the other hand, it is equally clear to me, after 18 months as
Governor of Georgia, that the present medieaid program is the most
complex, confusing, duplicative and administratively wasteful system
cver conecived by man—one that will surely bankrupt the States and
the Federal Treasury unless substantial reforms ave undertaken, both
at the State and Federal levels,

In terms of program growth alone, the first year of medicaid oper-
ation--fiscal vear 19i8—in Georgin saw expenditures of some $28
million for approximately 347000 needy recipients. By fiseal year
1975, program expenditures had elimbed to more than $267 million to
serve more than 675,000 eligible persons. This vear we spent $364,-
688,814 for medieaid assistance. Just during the last year, Georgia'’s
medicaid budget expanded by 37 pereent—and that inerease required
two regular sessions and one special session of our general assembly.,

Fven with this tremendons inerease, program cuts were necessary,
This is in part due to the fact that the State's share of the cost has
increased while the share of the Federal Government has decreased.
In 1968, the Federal Government shared in 75 percent of the pro-
gram’s costs. Today Federal participation has dropped to 6 percent.

In terms of sheer complexity and volatility, the medicaid program
certainly ranks as the most diflicult program to administer. The
Gieorgin program, as with most other L‘ta(os. represents the largest
single processing and payment system in the State. During this last
fiscal year, for example, more than 40 million picces of paper were
processed. representing some 7.5 million claims.

We in Georgia, like the majority of the States, have not wrung our
hands in despair or shirked our responsibility. I have mada every
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effort known to me to try to efficiently and effectively manage the pro-
gram as presently anthorized.

I've been sued, cussed and blamed because of my honest efforts to
meet congressional intent, keep our budget balanced, honor conflicting
Federal guidelines and comply with court rulings—while at the same
time steadfastly trying to maintain a quality standard and array of
medical services for those least able to defend or fend for themselves,

Since taking oflice my administration, with the help of the Georgia
Iegisiature, has:

1. Initiated a physician pavment profile system to provide a mech-
anism for an annual review and up({nto of physician payments which
}vill s;igniﬁcant ly aid the State in the detection of overpayments and

raud,

2, Implemented a medicaid management information system
(MMIS). Georgia was one of the first States to receive approval of
its advance planning document and becanse of the ervitienl issucs weo
felt this system would help solve implemented the MMIS in only 12
months. As with anything new, the program encountered some prob-
lems, However, I have recently reorganized the department of human
resourees’ medicaid section to bring about more eflicient processing
of medienid elaims under this new system.

I just heard the statement, something to the effect of a model design
for a management information system, I say to you it cannot be done
except through experience because I had pitfalls,

3. We became one of the first States to have recognized by HEW
an operational surveillance and atilization review subsystem (S/UR).
This provides one possible long range solution to detecting and elimi-
nating provider and recipient abuse and overutilization of the present
medicaid system,

4. Adopted statewide policies and procedures for the medicaid pro-
gram which implemented several cost saving measures and provided
additional deterrents to overutilization, I hope I am questioned on this
and T am prepared to talk about fraud. Among other things, these
policies oxchu‘ml from reimbursement services which were unneces-
sary, provided a prior autherization mechanism for services which
had been overntilized and required formal provider agreements and
individual enrollment by physicians in the program.

5. Applied for several waivers from Secretary Mathews in order to
experiment with what we feel wonld be better, more humane and ef-
ficient methods of providing medical eare to the poor and aflicted. One
of these demonstration projeets, entitled “Cost Effective Alternatives
to Nursing Home Institutionalization,” was approved the first of this
month and secks to develop a svstem of community-hased foster and
day care programs as an alternative to the more costly and often de-
bilitating nwrsing home.

6. Tmplemented a system of copayments for drugs and other op-
tional medicaid services which saved some $2 million,

I am not alone in the search for methods to better manage the
medicaid program. Governors in every State are constantly trying to
bring this runaway program under control. Unfortunately. our efforts
arve not enongh. Federal reforms are needed—comprehensive national
reforms developed by all interested groups involved in administering
.and delivering medicaid services. ‘
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. As you mentioned, Senator Talmadge, at our last national meeting
in Hershey, Pa., 3 weeks agothe Governors unanimously adopted a
resolution calling for medicaid reform. In simple language we urge
Congress to provide legislation and authority wRich will:

‘1. Control the spiraling costs of medicaid without holding the poor
hostage to forces beyvond their control ;

_ 2 Girant greater flexibility to States in determining appropriate re-
imbursement costs;

B3 Stress incentives for cost control rather than penalties:

-ll. Assure adequate mechanisms to control the utilization of serviee;
fnne :
o Reduee the duplication and conflict between medicaid programs
and administrative requirements with other health and human re-
SOUICE PrOZIams,

As partners in our Federal system—and we are partners in adminis-
tering the program—=Governors in turn pledge an intensified effort—
where possible—to manage the program better and, most importantly.,
we l)lmlge a thorough review of the medicaid programs in ench State.

These are simple groals, many of which are incorporated in the legis-
Intion you are considering today, -

First. there is no doubt. that all Governors favor a consolidation of
the confusing bureancratic nightmare—the plethora of agencies in
HEW which attempts to run, rule and regulate this program, Re-
cently I requested and was granted by Secretary Mathews a waiver to
test. a copayment plan as a tool for controlling overutilization in the
medicaid program. One would think that there is adequate precedent
for such an experiment,

Unfortunately, this is not the case. Since receiving the Secretary's
approval, I have been sued in Federal court and along with him
gotten conflicting opinions from within HEW and finally had the
waiver disapproved by an Institutional Review Board which was
created and operates under guidelines promulgated by HEW. It is
this sort of confusion and rvesistance to change that stymies any hope
of ever improving the existing HEW medicaid management. I be-
lieve the consolidation into one financing unit of the various burecaus,
offices and administrations now competing with each other over who
has the right to say what to whom, when and why to the States is a
positive step that will lead to more uniform and consistent medicaid
policy development., )

There is also no doubt that all Governors endorse the principle
cmbadied in S, 3205 that secks to erack down on fraud and abuse in
medicaid and medicare. T personally favor the creation of a Central
Fraud and Abuse Unit under the direction of an inspector general.

One of the first acts I took after being elected Governor and prior
to taking the oath of office was to request from then Governor
Carter’s emergency fund the resources necessary for an analysis of
medicaid provider payments in order to detect any potential program
abuses. This initial analysis prmu(lztml suhsmﬁuont audits by the De-
purtment of Human Resources in Georgia and revealed over $183,000
in pavments for invalid services. ) )

In" addition the Department’s audit identified an even larger
amount in inadequate services and expensive treatments in cases which



47 .

could have been handled at significantly less cost to the State and to
the Federal Governiment.

We discovered nursing homes hilling the State for a water ski boat,
trips to Hawaii, and purchases at a ﬁu'ge Atlanta department store
for which there was no accounting,

We had dentists who, in recent years. had billed the State more
than $200000 for work which, upon examination, was simply not
found in the mouths of patients. I don’t think anyone, unless they are
involved, hus any idea what a dental audit jnvolves when you have
the number of patients we have in the dental program.

We found patients who were treated for, say, three crowns and
two root canals who had not even had a filling and we were charged
for it. We found patients who went doctor shopping when one physi-
cinn failed to prescribe the drug they happened to want, We were
double billed when patients ran to the hospital emergency room for
the slightest ache because they didn't desire to be inconvenienced by
a brief wait in a doctor's office.

I fully appreeiate, Senator, what you have in your bill for doctors
to be available for treatment to keep patients from going to emergency
rooms but we found overutilization. We found a motter with three
children there to get cold shots rather than go to a doctor's office who
was available and sit there with everyone else,

This waste, extravagance. and outright fraud is coming to a
sereeching halt. I have appointed a special prosecutor to work with
auditors and dentists in a continuation and expansion of the dental
zudit, One of those being audited recently calllod the State Auditor
and asked, “IHow much do 1 owe?” That does not settle the matter as
far as I am concerned. We'll be sending out bills to recover overpay-
ments in the near future, and those might not be the only bills the
prosecutor has in mind.

I am confident that with increased support from Washington, as
provided in 8. 3205, and with increased muscle backing up the ef-
forts already underway in the States. we can significantly reduce
frand and provider abuse in the medicaid program. .

Along these lines, the provisions of S, 3205 regarding the availa-
bility of increased technieal assistance to the States for improving
the manngement, administration, and operation of the medicaid pro-
gram are welcomed by the Governors. For too long HEW has been
enger to tell us what we cannot do hut <low to show us how we can
muke programs more effective and efficient. Such cooperation between
HEW and the States conld avoid the situation we face with the cur-
rent regulations governing medicaid funding of intermediate care
facilitics for the mentally retarded. a horrendous problem for all the
Ntates.

Over the last several yvears the State of Wisconsin built new facili-
ties for their mentally retarded citizens which provided 90 square
feet of floor space for each patient. This excecded the minimum
standard of £0 square feet set by the Joint Commission on the Ac-
creditation of IHospitals, The <tandards were developed by mental
health professionals representing such nationally recognized groups
such as the Association for Mental Deficiency and the Council for
Exceptional Children. Recently, IIEW regulations mandated 100
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square feet per patient—they had built 90 on the standard of 80. These
regulations would have required Wisconsin to drastically remodel
the facilities at a great cost or withdraw from the program.

At Gracewood State Hospital in Georgia these regulations would
require the separation of mentally retarded children which require
constant medical surveillance. Physicians have informed me that com-
pliance with these regulations would result in the death of some of
these children. I will illustrate that, Mr. Chairman, if I might, I
doubt that many people who wrote these regulations have ever gone
into one of the institutions that we are talking about but I did and
I would just like to relate one thing,

Senator Tavaanae, Would you yield at that point ?

Governor Busser, Yes,

Senator TarLyance. I am thoroughly familiar with what you are
talking about. The divector of the stafl is now working on the matter.
I think you sre entirely covreet, the people who wrote the regulations
have not been in those institntions,

Governor Brsnie, 1 don’t think there is any magic in the number
four which limits you to four patients per room and requires you to
build a wall. It took us 18 months before we found out we could build
a partial wall where we continue to have air conditioning and so forth.

Where you have 275 children that are patients, of this 275 there
are 252 that have «eiznres on the average o} 30 to GO times per month,
and where half of them have tubes such as in a tracheotomy to sustain
life~and T am not going to describe any further the condition of
these people other than to say that each time they vomit they must
be resuscitated and if they are not they die.

To say that you are going to build a wall around each four beds
down there, even if it can come down from the ceiling 3 feet, is some-
thing that we will not do regardless of the regulation if it is going to
kill these patients,

Needless to sav, T will not jeopardize their lives. Now with the
coollwrati«m of Secretary Mathews, newotiations are underway to
modify these arbitrary requirements. If I1EW had consulted more
effectively with States and assisted in the development of plans of
compliance, a great denl of cost, confusion and suffering could have
been avoided.

The Governors applaud the provisions of S. 3205 which require
that regulations pertaining to this act must be issued by the HEW
Secretary within 13 months of passage. We waited for almost + years
for regnlations from HHEW that would guide us in com lying with
the Federal law requiring States to reimburse nursing {:omcs on a
reasonable cost-related basis. Now after waiting 4 vears we received
the guidelines on July 1. 1976, the same day that the lIaw regarding
reasonable cost reimbursement was to have taken effect. Tt will now
be another 18 months before congressional intent is fully implemented
—more than 5 yearsafter the law was passed,

On these provisions we are in general agreement, Like the principles
of our resolution on medicaid reform. the answers to these problems
are relatively simple and «traightforward in other areas. while we
are in agreement on principle as to what should be addressed, solu-
tions are not so simple or straight forward.
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Recognizing this, the Governors took an additional action at our
last conference in support of our medicaid resolution. In order to assist
in the development of specific solutions in reforming the medicaid
program, Governor Cecil Andrus of Idaho, chairman of the Na-
tional Governors’ Conference, named an 11-member special task force.
As chairman of this task force I pledge to you our full cooperation and
willingness to work with you in providing ideas, gubernatorially certi-
fied accurate data, and the benefit of our experience in the day to day
management of this complex program,

I believe reforms should be developed just as the medicaid prograin
is administered—in a partnership way, by the Federal, State and loeal
povernments, Regardless of whatever legislation you have I eannot
overemphasize from the regulation standpoint that the people that
administer the program and have had experience under tllc program
ghould be involved,

~—During the next several months, the Geovernors® task force will be
addressing in considerable detail the vavious specilic aspeets of medi-
caid reform, many of which are addressed in 8, 3205, As you know,
the Governors have not taken a specific position on the bill before your
committee and it would be inappropriate for me to address on behalf
of all Governors the specifie provisions of the bill, NXor do I wish to
prejudice inany way the work that lies before our task foree,

However, as Govenor of Georgin there are certain elements of the
bill T would like to discuss and points I would like to bring to your
attention,

I favor the inclusion of incentives to the States and providers for
superior performance in the administration of title X1X. T would sug-
west, however, that States will likely require more lead time than
the proposed Octaber 1977 effective date offers for complying with the
many new administrative requirements included in the bill, |

Scecond, I question the necessity or wisdom of determining medicaid
eligibility semiannually for the aged. blind or disabled. I recognize
vou are combining this but these people who are blind or aged are not-
going to change as frequently as other groups and you have fewer
changes in the staius compared with the medically needy. Conse-
quently, the cost of administering redetermination every 6 months
is likely to be greater than the benefits,

Although T concur that we must ensure efficient administration
of the program, I believe that setting error rate goals at the 50 per-
centile of rates reported by the States will severely penalize many
States, This approach also seems to assume that States do not want
to reduce errors and are not making everv cffort to do so. As a
Governor who is faced daily with the tongh hudgetary and politieal
decisions provoked by medicaid, I can unequivocally assure you that
this is not true.

As an alternative, I would propose that States develop plans of
compliance, in cooperation with HEW, which are aimed at reducing
the error rates progressively within each State. This is not true today
because a person who qualifies as an ADC family, the grandmother
might move in tomorrow and today they are qualified, tomorrow they
are not. They say that is an error even though they have to make this
determination every 6 montlss.
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These plans should clearly define errors and set out specific goals
for reducing ervor rates within each State on & yearly basis, States
would then be judged on their efforts in complying with these plans.
If States refuse to cooperate or fail to show good faith in carrying
out their plans, then I believe fiscal sanctions are necessary and ap-
propriate. When solutions are identified, the States and HEW should
make every effort to communicate these answers to other States as
quickly as Fossible. This approach recognizes that solutions to the
problems of controlling errors are not clear, while ensuring that a
concerted national effort will be made to work toward the most cfticient
management of the program. . )

Concerning the provider reimbursement provisions, the only point
I would like to urge the committee to consider at this time is that
States be given appropriate flexibility to demonstrate and experiment
with reimbursement systems they believe may prove to be superior
in efficiency and cost control to the system outlined in the bill.

Many States, like New Jersey, are well along with implementation
of reimbursement systems that are proving to be effective. States have
always been crucibles of change and innovation and I would hate to
sce this pioneering spirit stifled in any way.

There are other areas of the bill that give me concern but I have
no specific positive alternatives to offer at this time. Areas which I
hope to have our task force address and advise your committee on in
detail—and with a unified position—include:

1. The provision providing for allowable hospital cost increases
tied to the increases 1n costs to the medical industry as a whole. Since
medical industry costs are increasing at a rate much greater than the
cconomy as a whole, perhaps some other national or regional indicator
may be more appropriate as a measure of the extent that cost increase
should be allowed. - -

I have charts that demonstrate this attached to iy testimony.

2. A consensus definition of an “error rate.” I believe there should
be a distinction made between errors that are truly made by the State
at the point of cligibility determination and errors that are subse-
quently discovered over which the State has no control. Surely States
should not be sanctioned for mistakes for which we are not responsible,
as is the case under present regulations.

That is the grandmother argument. If subsequently the family be-
comes ineligible, we are charged with an error.

3. Safeguards which might prevent hospital administrators from
passing on increased costs in this medicaid program to other third
parties in order to avoid Federal penalties which have been previously
discussed. ’

4. The specificity of some of the provisions of the bill.

5. Possible increased State costs that may be associated with certain
provisions in the bill. :

In conclusion, the Nation's Governors are most encouraged by the
work of this committee toward reforming the medicaid prograni. We,
the Finance Committee and the Governors, are in concert in principle
and are united in our determination to provide quality health care to
our Nation’s poor and afflicted at an affordable cost and through
efficient businesslike administration.



51

As Senator Talmadge indicated in his introductory remarks on the
bill, the time has come to put “our” house in order. Hard decisions
will have to be made. On behalf of the Governors’ Conference, I offer
you our resources, data, and full cooperation in making these decisions
and in putting our collective houses in order. _

The bill is the first step in a long walk—one I hope we will take
together.,

l‘i‘hank you.

I admire what you said, Senator, in your printed remarks that you
read in the record about not bemg cast in concrete and expressing
some clear fluidity in your thinking at this point in the program,

L'The charts refvrrcvi to previously, follow:]

Mebpicalp

While the purpose of medicaid iR sound—nedical assistance for the poor——the
design and administration of the prograw bas produced a system wbich is bank-
rupting the States and their localities.

Medicald has become the most rapidly escalating cost of State budgets and the
largest {tem in many local government budgets. In some States, the amount of
mouey spent by medicaid on 4 person’s health care is greater than that person’s
welfare benefita. Many governments approach a time when they will be financiatly
unable to provide adequate assistance for the poor and medically indigent. That
is uncouscionable, and cannot be allowed to happen.

The spiraling costs of this program must be controlled, but we must do so
without holding the poor hostage to forces beyond their control, The fundamental
ixsues are the need for better control over both the rates paid for health serv-
fces and the utilization of these services by the patent.

State govermmnent, which is responsible for the manngement of the medicaid
program, .uust intensify its effort to manage the program better.

To accomplish this, the Federal Government, {n cooperation with the states,
must revise existing regulations and legislation which pose obstacles to effective
cost control procedures States must have greater flexibility in determining ap-
propriate costs for reimbursement, must be given incentives for cost control
rather than penalties, and must be assured of adequate mechanisms to control
the utilization of services.

Also, the Federal Government must reduce the duplication and conflict between
medicaid programs and administrative requirements with other health and
human resource programs.

Uuless reasonable, strong and immediate action is taken by the Federal Govern-
ment, the States cannot promise continually to supply these needed services at
the requisite levels, for they will be unable to ufford them.

The governors pledge to review the medicaid programs in their respective
States and urge Federal action, on a priority basis, to address the problems
created for State and local governments by the continuing rapid increase in
medicaid costs. .

It is the intent of the national governors' conference that medicaid be an itemn
of highest prlority during the next year and that the conference provide leader-
ship in working with congress and HEW to develop needed reforms in the med-
fcaid program,

SeLecrey DATA ON THE MEDICAID PROGRAM

Source Document for Table I through VI is committee print No. 18 Data on
the Medicald Program : Eligibility, Services, Expenditures Fiscal Years 1966-76,
January 1976.

Table I (Source Document Pg. 17) displays increased dollar totals of Total
Federal and State Medicald Program Payments.

Table II1 (Source Document Pg. 18) shows the percentage increase in Med-
fcaid Payments,

Table III (Source Document Pg. 21) details the growth in the number of
recipients by category of eligibility from F.Y. 1970 through F.Y. 1978.

Table IV (Source Document Pg. 20) shows the percentage Increase in the
number of recipients from F.Y. 1970 through F.Y. 1976.

’
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Table V (Source Document Pg. 20) displars the Federal Medical Assistance
Percentages in effect since enuctment for selected States. The Federal share of
State medical vendor payments is determined according to a statutory formula
designed to provide fucreased Federal matching (up to 839%) to states with low
per capita income, and less matching to States with higher per capita incowe
(the minimum Federal share is o0 ).

able VI (Source Document Pg. 22) details total program expenditures for
each of the major types of service from F.Y, 1967 through F.Y, 1074,

‘T'able VII displays selected years of National Iealth Expenditures and the
percent share hore hy the public and private sectors; (Sovurce: S8\, Social
Security Bulletin, Febiruary 1973, Pg. 5.

Table VIII details selected medical care components of the Consuer Price
Index; (Rource: U.S. Department of Labor, Bureau of Labor Statistics).

Table IX shows the average annual index for consmmer prices and medical
«are components, selected calendar years, 1950-74 (1067=100); (Source Con-
sumer Price Index, Bureau of Labor Statistics).

Toble!  Medicaid (and related) Program Payments to Providers of Health Core 15,062,000
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124
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79 6,348,000 6,658,000
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477 3,451,000 1,657,000
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Table 11l Number of Medicaid Recipients (000’s)
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V.—FEDERAL MEDICAL ASSISTANCE PERCENTAGES

Janvary 1976 July 1967t July 1969 to  July 1971 to  July 197310 July 1975 bo-

to june 1977 June 1969 June 1971 June 1373 Juns 1975 June 1927
76.41 74.58 13.57 13.49 72.80 12.41
74.91 72.85 .48 69.67 66.96 66 10
55.77 53.39 52.85 $5.05 52.01 $1.47
50. 00 50. 00 50. 00 - %0.00 50. 00 $0. 00
60. 46 58. 40 56.95 56. 82 $.37 56. 84
50. 00 50. 00 %0. 00 50. 00 0. 00 0. 00
69. 57 69.92 68.33 69.43 70.03 70.60
$3.08 5. 31 56. 24 57.61 57.22 54.69
60.39 60. 48 51.25 58.48 52.26 55.59
NA NA NA NA NA HA
55. 47 $9.20 69.38 62.73 60.99 60.94
61. 45 51.90 51.18 59. 06 55.37 4. 02
54.12 54.37 56. 35 739 59. 40 59.04
$0. 00 50. 00 $0. 00 50. 00 0. 00 50. 00
76. 86 76. 14 .62 74.35 72.28 70.43
Vi—TOTAL MEDICALD BENEFIT EXPENDITURES, BY TYPE OF SERVICE
Type of service 1967 1968 1969 1970 1971 wn 1973 1974
Totals (millions)............ $2,271  §3.451 34,368 §5112 $6.476  §7.713  §8.8i0  §i0. 149
fupationt hospital. ... ._.... 93 1,361 1,586 1,827 2,288 2,944 3,113 339
Nursing home care_. ... .. 766 1, 064 1,291 1,321 1,674 1,178 1,849 2,027
Intermediste care.. ... .o ..coneen. cieeeien. .. 95 304 53 743 1,162 1,601
Physicians. ... ............ 22% 380 516 578 n? 804 955 , 086
Dental care....... . . 2 190 209 169 181 186 21 265
Presciibed drugs. . _. .. 1] 235 301 395 3 549 612 107
Other services. ... .. 115 221 369 457 605 no 907 1,063
VII.—NATIONAL HEALTH EXPENDITURES 8Y SOURCE OF FUNDS
Percent
Fiscal yoar Tots! expenditures Private Public
£ 7+ TN $3, 589, 000, 000 8.7 13.3
19598 e 17, 330, 000, 000 S 25.5
1960.. .. ..., e e st tee . 25, 856, 000, 000 75.3 4.7
....................................................... 53, 765, 000, 000 62.7 3.2
| P 1104, 239, 000, 000 60. 4 3.6

i Estimate.
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TABLE VIll.--SELECTED MEDICAL CARE COMPONENTS OF THE CONSUMER PRICE INDEX, SELECTED CALENDAR
YEARS 1940-73 (1967 =100)

Total Hospital - .
Total medical  semiprivate  Physicians’ Dentists’
Calendat years CPl care foom SerVices foes
1900, ... 2.0 36.8 - 137 3.6 9.0
1990, e e n1 $3.7 3.3 55.2 6.9
[ 80.2 64.8 Q.3 65. 4 3.0
1960. ... 8.7 9.1 §2.3 n.0 2.1
Avers snnual ercen!
dugo. lsto*so....'......“.'f. kN 39 1.4 34 34
s 095 75.9 8.3 92.2
97,2 91.5 81.5 93.4 95.2
100.0 100.0 100.0 100.0 100.0
e e 104.2 106.1 1136 105.6 108.5
I . 109.8 113.4 128.8 112.9 12.9
1970, .t s 116.3 120.6 145. 4 121.4 119.4
Avera snnust cents,
Wﬁ., 196&70...3..‘.” ” 43 6.1 13.9 6.6 5.3
‘ 2.3 128.4 163. 1 129.8 121.0
25.3 132.5 173.9 133.8 132.3
33.1 1.7 182.1 138.2 1%.4
a7 150.5 201.5 150.8 146.8
Average  annusl cont
chaggo, 1921-74. . W . -Il' (¥ ] S.{ 1.3 5.1 49
156. 1 161.0 222.8 160.9 156.0
15.2 163.0 226.1 9 152.2
152.8 164.6 221.8 165.0 158.7
158.6 165.8 288 166.2 19.7
19.3 166.8 23%0. 162.2 161.2
Annustized rate of change, Jan-
uatytoMay 1975 ....... 6.1 1.2 10.2 12.2 10.2

Sourcs: U.S, Department of Labor, Bureau of Labor Statistics.



TABLE IX.- AVERAGE ANNUAL INDEX “OR SINSUMER PRICES AND MCDICAL CARE COMPONENTS, SELECTED CALENDAR YEARS, 1950 74 (1967 =100)

——— e - - C e e = e SN e o, B

1975
ftem ' 1950 1955 1960 1965 1970 1971 1972 1973 1973 January Fobumy March Aprid May June July
CP1, all stems o . . 3 88.7 4.5 1163 1213 1253 1131 142.7 1% 1 152.2 157.8 136 1593 1606 162.3
Less medical care. ... 89.4 949 1161 1209 3219 1329 1477 1% 0 1% 9 155 1582 1589 160.3 1620
CPI, all secvices 8315 92.2 121.6 1284 1333 191 1521 1613 IR.6 1632 161 1645 165.7 166.6
Less medical care. 85.2 93.2 121.3 1277 1326 1383 m 0 1%9.9 1609 1614 1622 1626 1637 1644
=.2. Faee - LY LT LI mLI el T SmEE LD IEDL L L iae - o toae . . = - FAR SRS - P S =
Medical cate, total................ 837 [T %] 7.1 89.5 1206 1284 1325 1377 150, 5 1610 130 lod 4 1658 166.8  1u8.1 169.8
Medical care services. . ... ............. 49.2 60.4 749 87.3 1202 1333 138 2 144.3 lS& 1 1707 1729 1747 159 1770 1734 1%0.4
Hosp.tal serv:ice chargest .. e e mmmnn i iisemeiie emene iivese iieiamen saesa 1020 156 1151 125.3 1223 1244 1293 1301 13t.1 133.2
Semiprivate room .. ... .. 30.3 42.3 $7.3 759 1454 1631 1739 18l 2815 2228 21 2.8 2288 23l 28 20
Operatipg room chaiges . ... iy B29 M4 1%.2 0 1586 17901 2003 2296 2306 237 26 w3 2.2 0.6
X-1ay diagnostic wms. uppu
e ieiieeiiiesceeeeeceesccessvscacesnae 90.9 1103 1249 1291 131.8 1406 150.1 151.0  151.& 1530 1542 1558 156.8
Profe ..ional services:
Phvsicians’ fees. ... ... ...... §5.2 65. 4 72.0 8.3 1214 1299 1338 1382 1509 1609 1629 1650 1662 157.2 1688 169.7
Gene:al physician, office visits _ .. 54.9 65. 4 75.9 87.3 122.6 131.4 134.8 139.5 1%4.3 165.3 167.4 169.7 170.6 171.2 173.0 173.8
General ghyucmn house visits. . 52.9 61.2 5.0 87.6 122.4 131.0 135.7 141 7 151.3 161.7 163. 4 166.4 162.2 168.5 169.4 170.5
Hetmorthphy (adull). . et o813 1150 1234 1282 1313 1386 1462 1475 1434 1502 Isne 1518 1518
Tonsitiectomy and adencidectomy 60.7 69.0 83.3 9.0 MZ.1 1252 1299 1323 1462 1524 1558 1595 1602 1622 1641 1655
Obstetrical cases. S1.2 68.6 9.4 90 121.8 1290 1318 1281 149.0 1577 1587 160.2 1636 164.6 1668 1625
Pecdiatitc care, OMICO VISIE. ... ... . ieeenesrneenaencnnans caan $5.8 1227 10 12 1405 1534 1644 1661 167.4  169.1 1720.3 1721 173.2
Psychiatuist, cfhee visits .. e eeees ERTRE  | 119.4 1248 1792 13136 1410 1479 1328 1488 196 1518 1530 534
Dentists’ fees . miieemee-eeeee 639 73.0 8.1 92.2 119.4 1220 1323 1364 140.8 1500 152.2 1587 159.7 161.2 16L& 1630
Other professional services:
Examination, prescription and dis-
pensing of eveginsses ... . ...... 3.8 7.0 8.1 92.8 1135 1203 1249 1295 1386 186 1458 1469 1481} 148.7 149.2 150.3
Routine lsboratory tests. . ... ... ... . ..., .. .ceeiiiciieeeiainas 94.8 H1L.& 1161 1204 1728 1354 1450 1453 1481 15 1525 1531 154.0
Drugs and prescriptions. . ... ......o.c 885 947 1045 100.2 103.6 1054 1056 1059 109.6 1147 1160 1168 1175 1181 1187  119.4
Presciptions . . TUITTTTTTTTT 92,6 1016 115,30 1020 1012 1013 1009 1005 1029 1067 1074 107.7 1081 108.5 1090 109.6
OVI-the-COUNtEr ILOMS..- - .. noneeneneaeancesannnncnnanannn 8.0 1062 110.2 1.3 1124 N6 1243 1263 127.6 188 1295 130.3 1312

1 lmm 1972-!00 (the date lho mdu was introduced). Source: Coasamr Price lm Buresu of Labor Statistics,

9g
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Senator Taryance. Thank vou very much, Governor, for your
intelligent, and foreeful, and logical statement. The committee and
the stafl intend to continue to work with the Governors' Conference
as we have in the past in developing this bill. We would appreciato
further contributions on your part as well as the National Governors’
Conference beeause T think you are one of the Govérnors in the coun-
try that is taking the lead in trying to get a handle on these problems.

Yon commented in your testimony about over-utilization, Would
you comment further on that?

Liovernor Busser, Yes: 1 wonld like to,

I mentioned abont an experiment that we conducted in copnvment,
On your optional program you can have some experimentation you
cannot. have under your nonoptional programs, For instance, Virginia
was the first of the States to implement a 50-cent charge on drugs.
This 50 cents redneed the amount of overutilization on drugs by de-
creasing by one-third the total drug hills, T have 500000 drue hills
ench month to pay at the State level, We implemented the $1 charge
autlorized by sintute and approved hy HEW Secrotary Mathews' and
0 S1 charge for a doctor's visit and g £2 charae for the emergency
room, This would further deter those peaple who go to the cmergency
roo.

We have to pay. say, £10 for Bufferin down there, ot cotern, and the
costs that we have in the emergeney voom. We find that people can
afford this, Now when yon compare these people and sav vou should
not charge anything on the medieaid for a patient that is hound or
limited to a number of visits they ean have or restrain the amount. of
drugs they have or have any cost to them, yon have overatidization,
You allow this under medicare to say that for the blind and for the
aged that they have to pay 20 percent after the ba<ie pavient and
not be able to do anything, Overutilizaton is the biggest problem that
we have,

Senator Tarsapae, What do yvou think the extent of overutilization
I8, Governor!{

Governor Busnee, T think the extent of overutilization exeeeds hy
threefold the amount of fraud in the program. I want to get into the
frand beeanse I think we have done more in the frand arca than any
other State. T think overntilization by the patient of the user is as
great as anything else in the program,

Senator Taryance. How much do you think could be saved in the
Georgin program if the overutilization is stopped ?

Governor Besser. 1 have savings on the things that we have done
to try and cut down overutilization. Say if there was some magic
formula where we could do away with all overntilization. this would
be an astronomical sum in the neighborhood of #60 million per year.
1 would say you are talking about $60 million per year.

Senator Taryance. In other words, 20 percent approximately. How
much do you think fraud costs the program?

Governor Biosser, T will give yon some good examples on this and
what vou are talking about because there is a lot of interest, I think
the best thing that I culd say about the interest that you have in fraud,
which was the first interest that I took beeause we had some bad apples
in the barrel, is that now we have made extensive audits, Take the
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dental audit we had. Tt is a very difficult thing to do. I think this can
demonstrate what we have involved.

We had a computer random sample involved to select those who
participated with the chagges which we would chart. During the
period from July 1973 to March of 1975 we had 86,796 patients
treated at the cost of $17.4 million in this operational program. Of
theso 86,798 we said we want to bring in a sample of 2,632 physically
to examine their mouths and compare their n.ouths. Of the 86,708 we
solected the 2.632 and were able to have our caseworkers bring in
2,134 to be reviewed by dentists in other arcas. Of the 2,134 we found
diserepancies in 396 which would be 18.5 percent.

1f I were to indicate to you that that is all fraud, I would be in error
hecause after T had gone into detail through the audit and through
each dentist that was andited we found that the real fraud is maybe
less than 5 percent and yon do have some bad apples in the barrel. It
should be corrected. T have a full-time prosecutor on this now. We
cannot stop now with the 2,134, This might be just 12 patients that
one dentist treated in the entire year. If he has abused patients on those,
he has on others and we have to bring them all in and we have to
proceed civilly and criminally and we have a fraud unit to do this.

Senator Tar.ymance. How many indictments have you had to datet

Governor Busser. Wae have not yet prosecuted the first one. I have
a copy of the dental audit with me. We are bringing in other patients
in addition to the ones whose mouths have been examined on certain
of the doctors that we know have violated the law and charged for
things that were not done, so we are in the middle of it right now.

We have had some success in the fraud area. I want to sayv to the
chairman that. everytime we have the fraud corrected on welfare we
are at the same time correcting fraud in medicaid because these people
are also not eligible in medicaid and we are having a good deal of
sucecess in that area.

If vou want to know, I will give you this. I don’t have firsthand
information on it. Like in welfare benefits, we had one judge in
Gieorgia that had two recipients sentenced to 2 years in prison. This
must have been more than a misdemeanor because it involved thousands
of dollars. We had 52 people in the county come in voluntarily. We
had a young lady go into all these local offices. T went into the office
in Macon, Ga., which you have been in. One lady in the first 28 dayvs
she was there diccovered %18.000 in fraud payments, She had gotten
over a dozen individuals in just 28 days. So every time they qualifv
they are then cligible for medicrid and you are going to have to look
at it from the ineligibility angle also.

Senator Taryance. Senator Dole,

Senutor Dork. In the National Journal of this May, thers was an
article which diseussed not only the long history of problems in the
State of Georgia but also some of the measures that you implemented
to bring order out of what apparently had been chaos. It mentioned
that a $25 in-patient cost-sharing charge had been imposed. How
successful was that?

Governor Bussee. There was a $25 charge together with the dollar
charge for the doctor’s visit and $2 for the emergency. Now this is
what was thrown out by the Review Board and the reason is you
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passed the hill in the Congress as a result of the syphilis experiment
over in Alabama where they let people go untreated and it was a
horrible thing. They said any time you experiment on humans that
von have to have a review board approve it. .

The determination was made to charge $1 to $2 and then $25 in
the hospital which is greatly less than you charge the blind, the aged,
nnd the disabled under medicare. It is much less. They said that there
is human risk involved as far as medicaid is concerned, you cannot
charge a dime for anything no matter what the Secretary said even
thongh you can do it for drugs because they are optional. This is done
in the Southern States at this time.

Senator Dore. Do you think the changes you have implemented have
had any impact on the quality of care? I ask that because there has
been o charge made by the Brookings Institute—not the most con-
servative group in America, but nevertheless one we hear from fre-
quently—that what you have done is deprive blacks of adequate care
and causo a lot of doctors to drop out of the program, resulting in
poorer care in the State of Georgia.

Governor Busser. No, sir, this is not true. It didn’t last that long. I
don’t agree with that at all.

Now as to what I have done in medicaid, this started in February
1975 and it has paid up and this is just one paragraph that you speak
of, but I am going to.say to you that if you are going to prosecute
doctors and dentists and institutions for fraud without saying that you
are going to address overutilization and abuse by the recipients, you
are not going to get to the root of the problem.

I don’t think when you compare what your grandmother would pay
if she were to get medicare as compared to what someone else on
medicaid would pay, nothing, I don't think that you can say that it is
unreasonable to charge the dollar to the medicaid patient in an effort
to avoid overutilization.

When I went in there we had patients that would go to 8 and 10
doctors a week—doctor shopping. We found this with the card when
the doctor did not even know they had been some other place. They
would shop for drugs in the same way. We have a system in HEW—
one run by doctors and one is on the recipient. We found these people
that abuse the program, and we tried to put some restraints on them.

T will say this: YWhen you get something for nothing you tend to get
more of it than when you have to pay something for it, and this is
demonstrated under the medicaid program.

Senator Dote. T have heard the same statement about food stamps.

Governor Busser. You must address overutilization some way. We
are attempting to do this by experimenting. It worked in the drug
programs, and I think it can work in others. Senator Dole, I think you
are going to have to face some hard political things, too. You look at
how much we have paid for drugs in 1968 in this Nation and you look
at what we are paying today for drugs. We have 8.000 some odd drugs
and we are tryving to reduce it to 4,000 some odd drugs. We can do a
lot of things if we are willing to stand up to political pressures just
like I have been to the dentists, just like I have dealt with the nursing
homes. You also have to stand up to the recipients themselves in this
program and investigate the whole gamut and not just the providers.

15-502—76——3
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Senator Dore. Has there been a big dropofl as far as the number

of participants is concerned {

overnor Bussee. Yes; and I will tell you what it is. We have to
balance our budget down there and operate on a balanced budget. We
had a system where we were on a cash basis and every bill submitted
within that fiscal year we paid it. After this accounting period it was
changed and we paid it on an accrual basis which meant that if I get
an order in September for available services rendered prior to June 30
that had to be paid on the previous fiscal year. We now have provider
agreements with each of the doctors which they didn’t want to sign
to begin with but we didn’t want to obligate ourselves beyond that.

We factor mandatory programs in order to balance the budget, and
when we factor them we are not paying the doctors the full fee and
we are requiring that they sign these provider agreements which we
had to do under the regulations. Many of them elected not to come
under the program. Now I will say this though, that more and more
are coming under the program at this time.

Senator TarLmapar. Governor, you stated on page 6 of your testi-
money in chief: “First, there is no doubt that all Governors favor a
consolidation of the confusing bureaucratic nightmare—the plethora
of agencies in HEW which attempts to run, rule and regulate this_
program.” Secretary Mathews stated that he would prefer to do that
administratively. I take it that you and the Governors favor the por-
tion of our bill that tries to put it all under one roof in one direction.

Governor Busper. Senator, I will say this. We have taken no posi-
tion on that bill. We have just met in Hershey. I would say there
would be such overwhelming support for that that I could almost
speak for them without talking to them.

I do have one concern, Senator, and I will be very candid with you
about administration under this bill S. 3205 and that is that at the
present time we are trying to operate this program with a broad statute
which you wisely used, I think, because you cannot write every detail
for every institution for every program.

You give to HEW now, and HEW writes regulations, and we admin-
ister programs under these regulations. Now even though you combine
the activities within HEW—and this has just been an ungodly night-
mare for me to have inconsistent things going on in the Department
and me be sued and have conflicting testimony from existing divisions
and lose all credibility—I admire what you have done.

What you have done is you are going to start off with vour legisla-
tion on medicaid and medicare and you are going to combine them
under this administrative function. Now what you have done though
is rather than having to be sanctioned and deal and sue and be sued, get
ap[imval and get waivers from HHEW, when we create a system such
as MMIS we not only have to get under this bill but we also have to
get GAO’s approval. The General Accounting Office of course bein
under Congress I realize that you want some controls. I think HE
being under the executive branch of the Government we are going to
be dealing under both of them as it is written. While I fully appre-
ciate the fact that you are not satisfied with the controls that have been
implemented in HEW and this will be an additional burden, we would
like to make recommendations I am sure in this area.
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Senator TaLyapce. We would like to have any recommendations
you care to offer. ) ..

I notice your concern in medicare performance, having no distinc-
tion among the States. Supposing instead of grouping all the States
together we classify the States by types of medicaid programs in
terms of eligibility differences and comprehensiveness of benefit.

Governor Bussek, Personally Senator, I think this would be much
better in view of what you said about concrete. I am glad to see you
thinking in that direction now. I think this would be much better
really.

Seymmr TarLxmapor. Given the serious financial difficulties which
medicare has created for States, should the Federal Government con-
sider giving the States more discretion in determining hospital and
nursing home payments under medicaid

Governor Bussee. We are going to have to have it. I think we have
to have some discussion on balancing the budget and dealing with
the mandatory and nonmandatory and optional programs. We can
only factor in the mandatory area; drugs are optional. Care facilitics
are optional. We can drop Lhose entire programs but we need more
flexibility where I am not put to the test that I was put to of dropping
dental care for adults. We just dropped it. This is bad. We have got
the factoring factors. The doctors won't sign their agreements.

I will say this in answer to your question, Mr. gl?:irman. If we
had some more flexibility and I had $360 million which we are now
spending without all of the restraintg that we now have and I could
put in all the controls we want, we would give a lot more health
service to the people that need it.

Senator TALMADGE. At less money

Governor Bussee. With that amount of money, yes.

Senator TaLymapce. Senator Dole,

Senator Dore. Would that indicate support for the President's
bloc grant approach

Governor Buspeke. I think, Senator Dole, to be frank with you, I
would say yes, I kind of lean in that direction. I would have some
concern. I could not say that every State would adequately address
the problem but to come out with {Ke specificity that they do in -
Iations like in instituitions. I just mentioned in one State where it has
$7.5 million for an ICF/MR facility and put all the detail in there
without giving them a chance to justify the total institutions and the
standards of that total institution. That is wrong. We need some
latitude to deal with this and not be confined and restrained to the
extent we are. If we have some latitude, we can more effectively man-

 agethe pro

m, :

Senator g)ax.z. Did the Governors at Hershey also indicate that the
- Federal Government might take over the whole welfare program?
. I want to see if everything is consistent here.
~ Governor Busper. I am not in favor of that being done, no.
Senator DoLe. I'm not either, There are some Governors, however,
‘ wla) think thtg isthe biast way to escape,

overnor Buspee. 1 was one of two le who came up to the
~ White House when we started revenue shag'?:%zg‘der Presidenlz Nixon.

)

I was one of two that opposed it at the tim use I knew it would
be that way. -
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Senator DoLe. Are you familiar with the results of the North
Carolina medicaid plan and some others, perhaps, where they ap-
parently tried to turn it over to a private, prepaid medical service
+yvstem
" Governor Buener. I am familiar but I didn’t want to comment on it.
I will now that you brought it up. I was urged when they imple-
mented this program in North Carolina by some provider groups that
this is the way to do it. This is the perfect way—Ilike you were talking
about a moment ngo perfect management—but it just didn’t work out
that way and I didn't think it wonld.

Senator Taryanar, If you would yield at that point.

Senator DotE. Yes, .

Senator Taumance. At my request GAO made a study of the North
( ‘ml-olinu situation and the savings I think were more illusory than
real.

Giovernor Busser. What is more illusory ?

Senator Tarrance. More illusory than real.

I am not op‘)osed to any experimentation in that field but appar-
ently that one didn’t work out too well, -

Governor Busser. Senator, this is the one thing I really can’t argue
too much on, your dealings with GAO, because I know you had them
. making an analysis in North Carolina. Well, the Statc had to bail it out
after 11 months down there when this program started. I don’t want
to say anything about another State but let me just say this about the
failures. Anybody can tear a house down; it takes a man to build one.

The casiest thing to attack in this country is welfare, medicare and
things of this nature but every now and then you have a State that
is doing a remarkable job and some mayors. I think that you don’t
f'ust pick out North Carolina’s failure on this thing because we have
1ad some States that have been successful in regulations. The posi-
tive should be accentuated along with the negative.

Senator Dore. Finally, do you feel there are more problems with
overutilization than with outright fraud?

Governor Bussee. I believe I have been into it as deeply as anyone.
I have been at the actual local office. I reviewed all the local audits
that we had, individual and institution. I think the amount of over-
utilization alone is at least three times the amount of fraud.

Senator TALyMapae. Thank you very much. -

Governor Buseee. Let me give you a good example. We had a
review board. We have plans of treatment that have to be approved
and things like this. I had a friend who was a doctor and he wanted
to place a woman in the hospital and provide care. Ile wanted the
review board to say that she had .to be there 3 days and not
penalize the hospital. He placed her in the hospital to allow the
family to go on a vacation in Florida. She was old so they put her in
the l}\lospital. We have all kinds of overutilization; it does not cost
anything.

Senator Dore. That is the same fear many of us have with respect
to national health insurance.

Governor Bussee. I know that you combine medicare and medicaid
in one administrative unit right here in the event you ever did have
the national health insurance. But notwithstanding national health
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insurance T am completely in support of combining the way this biil
does these administrative units that are consolidated.

Senator Taryance. Thank you very much, Governor. We greatl
appreciate your appearance and contribution to the committee’s
deliberations.

Next is the Ionorable Richard S. Ilodes. chairman of the human
resonrces task force, National Conference of State Iegislatures,

Mr. Hodes, vou may insert your full statement in the record and
summarize it, if you will,

STATEMENT OF HON. RICHARD 8. HODES, CHAIRMAN, HUMAN
RESOURCES TASK FORCE, NATIONAL CONFERENCE OF STATE

LECISLATURES

Mr. ITones. Thank you, sir.

Mr. Chairman, T am Representative Richard ITodes of the State
of Florida and T have been chairman of the Committee on Social
Services in the State of Florida for the last 8 years and also chairman
of the Iealth and Rehabilitative Services Committee, )

With me as a panel presentation is Mr. Frank Francois, a council-
man in Prince Georges County, Md., and vice president of the Na-
tional Associntion of Counties, and he will present testimony after
I do.

Also T would like to add for the information of the committee that
I an not legislating. I am a practicing anesthesiologist. I want to say
that in reading the bill I was very impressed with the inside of the
investigation of the staff that the chairman demonstrated in dealing
with that particular question. I am impressed with the knowledge-
ability that the chairman demonstrates,

Senator Tararange. If the witness will yield at that point, we had
excellent cooperation with the American Society of Anesthesiologists,

Mr. Honrs, T noticed on your witness list that the day after tomor-
row Dr. John Ditzler, president of the American Society of Anesthesi-
ologists, will be here,

Senator Taraapak. He has been most helpful,

Mr. Hopes. Thank you, sir. I am glad to hear that our organization
is working well.

Nevertheless, speaking as a legislator with the other hat on, I cer-
tainly am, as the chairman of the committee knows, perfectly aware
of the unaccc{)table growth in medicaid expenditures over the last
few vears and that really is one of the most troublesome problems
that we face at all levels of government because of the open ended
growing costs. .

Now ncedless to say, such cost escalations have had a tremendous
impact on State budgets. Medicaid expenditures are already assuming
a disproportionate share of the limited State funds available to finance
social programs for low income individuals. As you so correctly noted
in your introduction of S. 3205, Mr. Chairman: “The choice is a
simple one—either we make medicare and medicaid more efficient and
economical or we reduce benefits.”

Now some of what I say may be duplicative of what Governor
Busbee said but we are particularly concerned with the fact that waste
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and mismanagement is likely to continue unless the conauct of the
administration is appropriately checked. This is the duty and the func-
tion of the State le~islature. In addition to its policy and program
development role, the responsibility of the legislature extends to the
contror of policy and program after the stage of formulation. The
legislature must review the performance of its administrators—con-
ducting oversight, curbing dishonesty and waste, insuring compliance
with legislative intent and challenging bureaucrats. It must also assess
the effectiveness of State policies and programs. )

In addressing the problem of rising medicaid costs State legislatures
have basically three options: cortinue to appropriate money to the
program at increasing rates; cut benefits and reimbursements; or
effect savings within the program itself. The latter option implies

etting a better handle on managing and administering the program.

“et. at this point, State legislators generally lack the information
needed to insure the reductions in expenditures for the medicaid pro-
garam shall come out of the waste mu{)inefﬁcivncv in the program and
that as little harm as possible will be done to the comprelicnsiveness
and the quality of the health care extended to the Nation’s poor.

As you are aware. some of the most effective and innovative meas-
ures in controlling health costs have been introduced through State
medicaid programs. Most of the attention so far, however, has been
on curbing fraud and abuse in the program. For example, during 1970,
New Jersey developed a computer system to detect ‘lmtterns of fraudu-
lent. practice and abuse. Fraud and abuse is certainly an arca that las
to be considered.

The need is great, therefore, for an effort at the Federal level which
can effectively encourage the application of proven cost containment
mieasures and sound management procedures by all levels of govern-
ment and the medical care industry. We believe that the Talmadge bill
1s a good step in the direction of achieving those goals,

To begin with, a copy of S. 3205 was forwarded to every State
legislative committee responsible for the medicaid program. Comments
have flowed back to us which have helped shape our thinking on the
bill. Moreover, last month at NCSL's initiative. a group of 30 State
and loca] officials met in Washington, .C.. for the exclusive purpose
of examining S. 3205 and formulating a set of recommendations witlr
respect to the proposal.

also would like to mention there that we had excellent cooperation
from this subcommittee staff in meeting with us and helping to discuss
the particular provisions in the bill and had a very fruitful exchange
with your staff director.

In general, Mr. Chairman, T would state that State legislators are
enthusiastic about the legislation. Now those items that we found
most attractive are the following:

Consolidation, we think, is particularly valuable because of the mul-
tiple problems that are faced with having to deal with conflicting
arcas.

We are concerned with the idea that all contracts over $10.000 be
reviewed, which is going to inundate the review process so heavily that,
in fact. no contract will be reviewed. I would suggest that perhaps the
850,000 threshold for review of the contracts would provide for review.

-
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If we stay with the $10,000 contract, we are going to end up with a
significant number of contracts to the extent that probably none of
them will be reviewed satisfactorily. We would suggest the $50,000
threshold contract.

In addition, the provision of technical assistance to the States for
improving the management, administration and operation of the
program. We feel that technical assistance in establishing an MIS
;;ro%zrlalm is very valuable and we think that is an important aspect of
the bill,

We are also very delighted with the requirement that regulations
pertaining to this act must be issued by the Secretary within 13 months,
T'hat is a particularly fruitful thing. You have heard about the 4 vear
story just now but we are concerned about one thing and that is that
the need for expedition of the promulgation of the rules does not in-
fringe upon the mandate, There will be greater clavity in the rule-
making process because in the exercise of speed there may be an exer-
c¢ise in confusion as well,

We would suggest the requirement that information regarding
deficiencies in the administration of a State's medicaid program
made available not only to the Governor of the State but also be shared
with the legislative leader in each house in the State <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>