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I. SUMMARY OF THE BILL

As reported, the provisions of S. 1470, the Medicare-Medicaid
Administrative and Reimbursement Reform Act as amended by the
committee and added as an amendment to H.R. 5285 address three
major areas: hospital reimbursement, practitioner reimbursement, and
long-term care. The summary presented below briefly outlines the bill
as reported.

HOSPITAL REIMBURSEMENT REFORMS

1. The bill establishes a new method of reimbursement for routine
operating costs for hospitals under the medicare and medicaid pro-
grams. The new mechanism, to be effective July 1, 1979, would pro-
vide for incentive reimbursement-rewarding hospitals whose routine
operating costs are below average, and penalizing hospitals whose
routine operating costs are substantially above average.

Comparisons among institutions would be facilitated by:
Classifying hospitals in groups, by bed size, location, type

of hospital, or other categories found to be appropriate;
Applying the reimbursement system to routine operating

costs (for example, routine nursing, administrative, main-
tenance, supply, and food costs), and excluding elements of
routine costs such as costs of capital, costs of education and
training programs, malpractice insurance, etc. Such excluded
costs would continue to be reimbursed as under current law.

A target rate for routine operating costs would be determined
for each hospital by:

Calculating the average per diem routine operating cost
for the hospitals in each classification group; and

Adjusting the personnel cost component of the group aver-
age to reflect the difference in wages in effect in each hospital's
area.

Hospitals whose actual routine operating costs fell below their
target rate would receive one-half of the difference between their
costs and their target rate, with the bonus payment limited to 5 per-
cent of the target rate. In the first year, hospitals whose actual costs
exceeded their target rate, but were no more than 115 percent of that
rate, would be paid their actual costs. Those with costs above 115 per-
cent of their payment rate would have their reimbursement limited
to 115 percent of the target rate. :Begnning with the second year, the
reimbursement limit would be reduced below the 115 percent level.

Provision is made for a hospital to demonstrate that its unusually
high routine costs are caused by (1) underutilization of beds or facil-
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ities, but only where such beds or facilities are necessary to meet the
needs of an underserved area, (2) an unusual patient mix which results
in a greater intensity of routine care, (3) changes in services due to
approved consolidations or sharitw of services with another hospital,
and (4) start-up costs associated with a new hospital. To the extent
that such additional costs could be justified, they would be excluded
from the reimbursement criteria provided for in the bill.

If the Secretary is satisfied that a State hospital reimbursement con-
trol system would result in aggregate medicare and medicaid payments
to the State's hospitals for routine and nonroutin costs which are no
greater than would otherwise be payable by medicare and medicaidunder the system established by the bill, then payments to hospitals in
that State could, at the based on the State system. A.State with an approved reimbursement control program would be re-
imbursed for the medicare program'sp proportionate share of the costof operating the State program. The State's medicaid program would
pay its proportionate share of costs which would be matchable with
Federal fund s an administrative expense. In addition, medicare and
medicaid would pay their proportionate share of startup costs of ap-
proved State reimbursement control programs.

The bill requires the Secretary to appoint an 1-member Health
Facilities Costs Commission. The Commission would motor and
study all aspects of the cost reimbursement program andpropose
such changes and refinements as it found appropriate. The onis
sion would be directed to develop possible legislative recommendation
to refine the method of reimbursing hospitals for routine costs and for
the possible applcation of similar imitation to other hospital costs
and to the costs of other providers of services, such as skilled nursing
facilities, ICFs, home health agencies, and renal dialysis facilities.

To the extent not specifically otherwise provided for under the bill
hospital reimbursement would be made by medicare and medicaid
subject to and under the provisions of present law.

2. The bill provides for including in payments to short-term hos-pitals, reimbursement for increased operating costs and, i the case of
nonprofit institutions, for increased capital costs associated with the
closing down or conversion to approved use of underutilized bed
capacity or services. This would include costs wbich might not be
otherwise reimbursable because of payment "ceilings",severance pay,
subjeathto and related expenses. In additin, nonprofit hospitals
could continue to receive capital allowances in the form of depreciation
or interest on debt in connection with the terminated beds. I the case
of complete closing down of a hospital, payments would continue to-
ward repayment of any debt, to the extent previously recognzed by
the program and actually outstanding. Appropriate safeguards are in-
cluded to forestall abuse or speculation.

3. The bill includes several changes in the current law limitations
on medicare end medicaid payments related to certain hospital capital
expenditures. These changes link reimbursement to the health plan-

ning law by requiring that the designated planning agency approve
capital expenditures in excess of $150,000 as a condition of medicare
and medicad reimbursement for capital and direct operating costs as-
sociated with those expenditures. A special procedure is established for



proposed capital expenditures in metropolitan res which include
more than one State or jurisdiction. All States or jurisdictions in the
area must approve the expenditure, or it would be considered dis-
approved for purposes of reimbursement subject to review by the
Secretary. Section i122(g) of the Social Security Act is amended to
clarify that notice, approval and reimbursement penalty requirements
contained in that section with respect to approval of health care facil-
ity capital expenditures do not apply to simple changes of ownership
(either by purchase, or under lease or comparable arrangement) of ex-
isting and operational facilities which create no new beds or services.

PRACTITIONER REIMBURSEMENT REFORMS

1. The bill establishes the concept of "participating" physicians.
A "participating" physician is an M.D. or D.O. who voluntarily agrees
to accept the medicare reasonable charge determination on an assign-
ment basis, as the full billing amount for all services to all his medi-
care patients. Agreements would be cancellable on the basis of 30 days'
notice. "Nonparticipating" physicians could continue to elect to use
the assignment method of billing on a claim-by-claim basis as under
present law.

In the case of a participating physician, the Secretary would
establish appropriate procedures and forms whereby such physician
may submit his claims on a simplified basis. These claims would be
given priority handling by the medicare carrier.

An "administrative cost-saving allowance" of $1 per eligible patient
would be payable to a participating physician covering all services
provided an billed for with respect to an eligible patient which were
included in a multiple billing listing.

-No administrative allowance would be payable in the case of claims
solely for laboratory tests and X-rays undertaken outside of the office
of the billing physician.

2. The. bill permits medicare reimbursement to be made to free-
standing ambulatory surgical centers and physicians performing sur-
gery in their offices for the use of surgical facilities needed to perform
a listed group of suirgca1 procedures. Such procedures include those
whih are often provided on inpatient basis but can, consistent with
sound medical practice, be performed o n ambulatory basis. In
the physician's office, the rate would encompass reimbursement for

the facility and physician, and for related services including pre-

and post-operative visits and routine laboratory and other diagnostic
tests usually associated with the procedure. In the case of an ambula-
tory surgical center, the overhead allowance may be paid directly to the'
center and the professional fee directly to the physicianss.

The physician performing surgeryin his offce would be fully com-
pepnsated for his overhead costs through this rate if he accepts an
assignment; there would be no deductible and coinsurance.

Similarly, deductible and coinsurance amounts would be waived for
the physician's fee when the physician accepts assignment for hospital
outpatient surgery.

3. The bill modifies existing medicare criteria for determining
reasonable charges for physician services.



Medicare presently allows a new doctor to establish his customary
charge at not greater than the 50th percentile of prevailing charges in
the locality. The bill would permit new physicians in under-served
localities to be reimbursed at the 75th percentile (rather than the
50th) as a means of encouraging doctors to move into low-fee, physi-
cian shortage areas. It would also permit physicians presently practic-
ing in shortage areas to have the fees they generally are charging
recognized as reasonable, up to the 75th percentile.

Medicare utilizes more than 200 different "localities" throughout
the country forpuposes of determining part B "reasonable" charges.
One State has 8 ifferent localities. This has led to irrational dis-
parities in areas of the same State in the prevailing charges for the
same service. Additionally, under present law, all prevailing charges
are annually adjusted upward by a fixed percentage to reflect changes
in the costs of practice and wage levels. The effect of present law is to
further widen the dollar gap between prevailing charges in different
localities.

The bill requires calculation of statewide median charges (in any
State with more than one locality) in addition to the locality prevail-
ing charges. To the extent that any prevailing charge i a locality
was more than one-third higher than the statewide median charge for
a given service, it would not be automatically increased each year.
This provision would not reduce any prevailing charges currently in
effect--it would operate to the extent given charges exceed the state-
wide median by more than one-third--to preclude raising them.

4. The bill amends present law to provide for direct payment to
allergists for preparation of a reasonable supply of antigens which
would be dispensed or administered by or under the supervision of
another physician.

5. The bill includes a technical change that would permit payment
by medicare for care directly to the spouse or other legal representative
of a deceased medicare beneficiary on the basis of a nonreceipted bill.
Under present law, medicare can only pay where the physician accepts
an assignment or where the family has actually paid the bill. Thus,
in some. cases where a physician refuses an assignment, families have
encountered difficulty in raising sufficient cash to pay the bill in order
to be eligible for payment by medicare.

LONG-TERM CARE REFORMS

1. The bill includes a provision to encourage better use of under-
utilized beds of small rural hospitals by providing for a simplified
cost reimbursement formula which avoids the current requirement
for separate patient placement within the facility and separate cost
finding

2. he bill allows States the option, when computing reimburse-
ment rates under medicaid to a skilled nursing facility or intermediate
care facility, to include reasonable allowances for the facility in the
form of incentive payments related to efficient performance.

3. The bill includes a provision which would make the Secretary of
HEW the final certifying officer for skilled nursing and intermediate
care facilities under medicaid.



4. The bill prohibits the Secretary from imposing numerical limits
on the number of home visits which might be madeby skilled nursing
home or intermediate care patients under medicaid.

GENERAL PROVISIONS

1. The bill provides that if the Secretary notifies a State of any
audits, quality control performance reports, deficiencies, or changes in
Federal matching payments under the Social Security Act, simul-
taneous notification would also be made to the Governor of the State
and the respective chairmen of the legislative and appropriation com-
mittees of that State's legislature having jurisdiction over the program
affected.

2. The bill terminates the Health Insurance Benefits Advisory
Council (HIBAC).

3. The bill includes a provision under which reimbursement to
contractors, employees or related organizations, consultants, or sub-
contractors would not be recognized where compensation or payments
(in whole or part, in cash or kind) were based upon percentage arrange-
inents that are not normal business practices. The percentage prohibi-
tion would flow both ways either from the supplier or service agency
back to the provider or organization or from the original provider or
organization to the supplier or service agency. However, the amend-
ment would not preclude certain percentage arrangements which are
found to be customary commercial business practices or which pro-
mote good and economical management practices.

4. The bill permits payment for ambulance services to a more dis-
tant hospital when the nearest hospital does not have staff qualified
to undertake the required care.

5. The bill authorizes up to $5 million annually for grants to public
or nonprofit private regional pediatric pulmonary centers which are
part of (or affiliated with) institutions of hither learning. These
grants would assist institutions in the training of health care personnel
in the prevention, diagnosis, and treatment of respiratory diseases and
providing needed services for children and young adults suffering
from such diseases.

6. The bill provides that the requirements of the human experi-
mentation statute would not apply to financial and administrative
arrangements such as deductible and copayment requirements.

7. The bill includes a provision that prohibits the routine release
of information relating to the amounts paid to physicians on behalf of
medicare -patients.

8. The bill adds a provision that requires States to deny medicaid
benefits for up to a year in certain cases for aged, blind and disabled
individuals who. within the preceding year, dispose of their assets
for substantially less than fair market value: there would be a rebut-
table presumption thnt such disposal was undertaken for the purpose
of oialifvinz for medicaid.

9. The bill changes the allowed rate of return on for-profit hospitals'
net eanity, which under present law is equal to 11/2 times the current
rate of return on Social Security trust funds. The new rate of return
multiplier would be: 2'A times for hospitals entitled to an incentive
payment under the incentive reimbursement system in sec. 2 of the



bill; 2 times for hospitals that are reimbursed only their reasonable
costs i and 11/2 times for hospitals with costs in excess of their routine
cost limits.

10. The bill waives the $60 deductible in applying special laboratory
billing procedures under medicare.

11. The bill allows a State to purchase laboratory services for its
medicaid population through competitive bidding arrangements for
a three-year experimental period.

12. The bill clarifies that Professional Standards Review Organiza-
tions (PSRO's) are not to be considered Federal agencies for purposes
of any public disclosure of information developed or compiled in
undertaking functions required under the Social Security Act.

13. The bill removes the requirement in existing law that limits
medicare home health benefits to 100 visits under part A and 100
visits under part B. In addition, the bill removes the requirement
that a beneficiary has to be an inpatient in a hospital for at least three
days before he can qualify for part A home health benefits.

14. The bill establishes a new reimburseiment methodology for medi-
cal equipment whereby reasonable charges for durable medical equip-
ment would be calculated on a prospective basis and would take into
account, in addition to the customary and prevailing charges, the
acquisition costs of the equipment, appropriate overhead (considering
the level of delivery services and other necessary services provided by
the supplier), and a reasonable margin of profit.

15. The bill requires HEW to adopt. to the extent feasible, standard-
ized claims forms for medicare and medicaid.

16. The bill provides for medicare to share its audit findings with
the medicaid and the maternal and child health programs where these
programs reimburse the same entity on the basis of its reasonable costs.

17. The bill would exclude certain charitable donations for the pur-
pose of determining the reasonable costs for reimbursement under
medicare and medicaid.

18. The bill requires skilled nursing facilities (SNFs) to participate
in both medicare and medicaid as a condition to participate in either
program.

19. The bill extends the coverage of dental services under medicare
to include any services which may be performed by a doctor of dental
surgery or of dental medicine legally authorized to perform such
,services if they would be covered when performed by a physician.

20. The bill authorizes medicare part B reimbursement to optome-
trists for services related to aphakia which are within the scope of li-
censed optometric practice, and which are covered under present
law when provided by a physician.

21. Under present law, medicare beneficiaries who exhaust their
eligibility for days of hospital or SNF benefits can renew their eli-
gbility by remaining outside a skilled nursing care institution for
60 consecutive days.

The bill directs the Secretary to review present criteria for classify-
ing skilled nursing care institutions to ensure that the criteria for
renewing benefit eligibility are not too restrictive. The Secretary
would report his findings and conclusions to the Congress within
9 months, together with any legislative recommendations he may
wish to propose.



22. The bill provides an additional 1-year period for States to enter
"buy-in" agreements under medicare on behalf of their medicaid
population.

II. GENERAL EXPLANATION OF THE BILL

sECTION 2--CRITERIA FOR DETERMINING REASONABLE COST OF HOSPITAL
SERVICES

The bill modifies the method of reimbursement for hospitals under
the medicare and medicaid programs. Under the new method, to
be effective with hospital reporting periods that begin after June 30,
1979, reimbursement for most of a hospital's inpatient routine costs
(essentially costs other than ancillary expenses such as laboratory,
X-ray, pharmacy, etc.) would be related to a target rate based on
similar costs incurred by comparable hospitals. Costs excluded from
the routine per diem calculations would be: capital and related costs
cost of education and training programs; costs of interns, residents and
nonadministrative physicians; energy costs; and malpractice insur-
ance costs. Those hospitals whose routine operating costs were below
the average for comparable hospitals would be rewarded with incentive
payments, and payments to those hospitals with routine operating
costs which are substantially above the average would be reduced. On
or before January 1, 1979, the Secretary would appoint an 11-member
Health Facilities Costs Commission. The Comnussion would monitor
and study all aspects of the cost reimbursement program -and propose
such changes and refinements as it found appropriate.

Expenditures for hospital care have been increasing at double-digit
rates for many years. The estimated fiscal year 1977 hospital ex-
penditure level, for example, was 14 percent above that in fiscal year
1976. Preliminary estimates indicate that expenditures for hospital
care, $65.6 billion in fiscal year 1977, represent 40 percent of all na-
tional health expenditures. Hospital expenditures iD fiscal year 1977
represent 3.6 percent of the GNP and $297 per capita. Historically,
hospital costs per patient-day have risen much more rapidly than
consumer prices in the economy as a whole. For example, while the
general level of consumer prices rose by about 125 percent from 1950
to 1976, the average cost of a day of hospital care increased by more
than 1,000 percent.

This rapid growth in the costs of hospital care has focused increasing
attention on hospitals and the present methods currently used to
reimburse hospitals. Cost-based reimbursement in particular has been
the subject o widespread criticism. There is little in the way of
pressure on hospitals so paid to contain their costs, since any increases
are simply passed along to the third parties that reimburse on a cost
basis. The present "reasonable costs' procedures under the medicare
program are not only inherently inflationary-because there are no
effective limits on what costs will be recognized as reasonable-but
also contain neither incentives for efficient performance nor true
disincentives to inefficient operation.

In a nongovernmental attempt to moderate the rate of increase in
overall hospital expenditures, the American Hospital Association the
American Medical Association, and the Federation of American J&-



pitals are leading a cost-containment activity at the State level. This
so-called "voluntary effort" should not be discouraged or impaired by
Federal agencies through legal or other means before it has had
reasonable opportunity to demonstrate success or failure.

The method of reimbursement established by the bill would be as
follows. Comparisons among hospitals would be made by:

1. Classifying hospitals in groups by bed size, type of hospital,
rural or urban location, or other criteria established by the
Secretary.

2. Including all routine costs (as defined in applying medicare
routine cost limits under present law) except for the following
variable costs: capital and related costs; costs of education and
training programs; costs of interns, residents, and nonadminis-
trative physicians; energy costs; and malpractice insurance costs.

When classifying hospitals by type, hospitals which are primary
affiliates of accredited medical schools would be a separate category,
without regard to bed size. The Health Facilities Cost Commission
should give priority to the development and evaluation of alterna-
tive definitions and classifications for the category primary affiliates
of accredited medical schools. The Commission should ensure that
the treatment of these medical center/tertiary care/teaching hospi-
tals accurately reflects the hospital's role as a referral center for
tertiary care patient services, as a source for the development and
introduction of new diagnostic and treatment technologies, and/or
as the source of care for a high concentration of patients needing
unusually extensive or intensive patient care services provided in
routine service cost centers. In addition, these hospitals generally
provide a broad range of graduate medical education programs and
undergraduate medical clerkships. The committee recognizes that
some medical schools, because of their organization and objectives,
have more than one primary affiliate, and the primary affiliate classi-
fication should provide for the possibility of including more than
one hospital in unusual situations. The primary affiliates category
should not include affiliated hospitals which are not primary affiliates
within the meaning of the concept described above.

A per diem target rate for routine operating costs would be deter-
mined for each hospital by:

1. Calculating the average per diem routine operating cost for
each group of hospitals under the classification system (excluded
would be newly-opened hospitals and hospitals which have sig-
nificant cost differentials because they do not meet standards and
conditions of participation as providers of services); and

2. Determining the per diem rate for each hospital in the group
by adjusting the labor cost component of the group's average per
diem routine costs for area wage differentials. In the first year
of the program only, an adjustment would be allowed where
the hospital can demonstrate that the wages paid to its employees
are significantly higher than the wages other employees in the
area are paid for resonably compared work (as compared to
the ratio for other hospitals in the same group and their areas).

The committee recognizes that all the data for precise determination
of routine operating costs and the labor and nonlabor components of



such costs may not be available from cost reports for accounting years
that begin prior to July 1, 1979. To the extent necessary, the Secretary
will be expected to make reasonable estimates on the basis of the data
available to him.

Hospitals whose actual routine operating costs fell below their target
rate would receive one-half of the difference between their costs and
their target rate with the bonus payment limited to 5 percent of their
target rate. In the first year, hospitals whose actual costs exceeded
their target rate, but were no more than 115 percent of that rate,
would be paid their actual costs. Those with costs above 115 percent of
their target rate would have their reimbursement limited to 115 per-
cent of the target rate.

In the second and subsequent years of the program, the hospital's
maximum payment rate would be increased by the actual dollar in-
crease in the average target rate for its group during the preceding
year. In calculating the group averages, one-half of costs found ex-
cessive would be excluded from the calculation.

Adjustments to a hospital's target rate would be made for (1)
changes in the cost of goods and services hospitals purchase; (2)
changes in the hospital's classification; and (3) hospitals which ma-
nipulate their patient mix or patient flow, reduce services, or have
a large proportion of routine nursing services provided by private-duty
nurses. Also, a hospital would qualify for any higher target rate that is
applicable to the hospitals placed in the bed-size category which con-
tains hospitals closest in bed-size to its actual bed-size.

Exceptions to the target rates would be made for hospitals which
demonstrate that their costs exceed their rates because of (1) low
utilization justified by unusually high standby costs necessary to meet
the needs of a particular area; (2) atypical cost patterns of newly
opened hospitals; (3) changed services for such reasons as consolida-
tion, sharing, and approved addition of services among hospitals (e.g.,
costs associated with low utilization of a new wing) ; and (4) greater
intensity of patient care than other hospitals in the same category.
Some hospitals have consistently shorter lengths-of-stay in treating
patients than their group average for a reasonably similar mix of
patients with comparable diagnoses. To the extent that a hospital
can demonstrate that the shorter stays result from an "intensity"
of service which makes it necessary for the hospital to incur
additional costs, such additional ensts per day, to the extent reason-
able, should be recognized under tlie "intensity" exception provision.
To the extent not specifically otherwise provided for under the bill,
hospital reimbursement would be made by medicare and medicaid
subject to and under the provisions of present law.

Hospitals that are dissatisfied with their reimbursement as a result
of the operation of the new provisions would be entitled to the same
administrative and judicial review as is available under present law.
Health Failitife Costs Commission

On or before January 1, 1979, the Secretary would appoint the
members of a new Health Facilities Costs Commission. The Commis-
sion would consist of 11 persons who are expert in the health facilities
reimbursement area.



The Commission would monitor and study all aspects of the reim-
bursement system and propose to Congress such changes .and refine-
ments as it found feasible and appropriate in the following specific
areas:

1. The improvement of the reimbursement reform program; and
2. The possible application (i) of the reimbursement reform

program to providers of service other than hospitals, and (ii)
of similar classification and comparison techniques to other costs
of hospitals and other providers of service.

The Commission would be required to submit an annual report, be-
ginning with 1979, on its activities and any recommended legislative
changes.

Hospitals would be exempted from the proposed cost limits if: (a)
the hospital is located in a State which has a-hospital reimbursement
control system which applies at least to the same hospitals and costs as
are subject to the new reimbursement reform system; and (b) the State
requests use of its own system and demonstrates to the satisfaction of
the Secretary that, using the State's system, total medicare and medi-
caid reimbursable costs for hospitals in the State will be no greater
than if the Federal system had been applicable. A State which exceeds,
in the aggregate, the costs which would otherwise have been paid under
the Federal programs for any two-year period would be covered under
the Federal limits beginning with the subsequent year. The amount of
the excessive payments would be recouped over subsequent periods
through appropriate reduction (not in excess of one percent annually)
in the cost limits otherwise applicable.

States which obtain a waiver would be reimbursed for the medicare
program's proportionate share of the cost of operating the State
reimbursement control system. The State's medicaid program would
pay its proportionate share of costs which would be matchable with
Federal funds as an administrative expense.

Medicare and medicaid would also pay a proportionate share of
startup costs of approved State reimbursement control systems. The
Federal share of the startup costs would be the same proportion as the
Federal payment for inpatient hospital costs in the State bears to thetotal inpatient hospital costs which are subject to the State system.
For example, if the Federal Government pays, through medicare and
medicaid, 40 percent of the total hospital costs in the State that are sub-
ject to the State system, it would be liable for 40 percent of the State
program's startup costs.

The committee expressed concern over the possibility that the new
limits on reimbursement might lead to increased costs for other payors.
The new Health Facilities Cost Commission should review the
operation of the new medicare-medicaid hospital reimbursement sys-
tem and report on the extent, if any, to which hospitals bill other
pavers to cover costs disallowed by medicare and medicaid.

The Commission is expected to also report to the Congress when, in
its opinion, a State has, under its approved ratemaking system, estab-
lished reimbursement under medicare and medicaid at levels so much
below what would otherwise be payable in the absence of the State
system, as to actually impair the ability of the hospitals to provide
necessary care at reasonable cost.



SECTION $-PAYMENTS TO PROMOTE CLOSING AND CONVERSION OF
UNDERUTILIZED FACILITIES

The bill provides for including in hospital reasonable cost pay-
ments, reimbursement for capital and increased operating costs as-
sociated with the closing down or conversion to approved use of
underutilized bed capacity or services in nonprofit short-term hospitals.

Recent studies have pointed to a national surplus of short-term
general hospital beds ranging as high as 100,000 or roughly 10 percent
of total available beds. Excess capacity contributes significantly to
hospital costs since the initial construction and financing expenses have
to be recovered through the hospital charge structure. In addition
there are the continuing expenses associated with maintenance and
nonpatient services involved in keeping an empty bed ready for use.
Surplus beds contribute to cost escalation in other less obvious ways.
Unnecessary or underutilized hospital facilities can drain scarce man-
power and generate scarcities of trained personnel, which in turn drive
up salaries and may even threaten the quality of care. Coupled with
the availability of hospitalization insurance, bed surpluses tend to
generate pressures to use high cost hospital beds in preference to less
expensive alternative forms of care. The development of alternativesto inpatient facilities, such as primary care and community home care
programs, suffers when investment is needlessly diverted to under-
utilized hospital bed capacity. Estimates of the savings that would
accrue from closure or conversion of unused or underutilized facilities
range from $2 billion to $4 billion annually, depending on whether the
change involves closure or conversion of a whole hospital as opposed
to a particular service department.

The bill provides for including in hospital reasonable cost payments,
reimbursement for capital and increased operating costs associated
with the closing down or conversion to approved use of underutilized
bed capacity or services in nonprofit short-term hospitals. In the case
of for-profit short-term hospitals, reimbursement would be limited to
increased operating costs. This would include costs which might not
be otherwise reimbursable because of payment "ceilings", severance
pay, "mothballing" and related expenses. In addition, payments
could be continued for reasonable cost capital allowances in the form
of depreciation or interest which would ordinarily be applied to-
ward payment of debt outstanding and incurred in connection with
the terminated beds. In the case of complete closing down of a hos-
pital, payments would continue toward repayment of any debt, to
the extent previously recognized by the program, and actually out-
standing

The Secretary would establish a Hospital Transitional Allowance
Board which shall consider such payments. Appropriate safeguards
are to be developed to forestall any abuse or speculation. Prior to
January 1, 1982, not more than 50 hospitals could be paid a transi-
tional allowance in order to permit full development of procedures and
safeguards. This limited application will also provide Congress with an
opportunity to assess the effectiveness and economic effect of this ap-
proach m encouraging hospitals to close or modify excess and costy
capacity without suffering severe financial penalty.



SECTION 4-FEDERAL PARTICIPATION IN HOSPITAL CAPITAL
EXPENDITURES

The bill authorizes certain changes in the current law limitation on
medicare and medicaid payments related to hospital capital expendi-
tures in order to require approval of such expenditures as a condition
of reimbursement for both capital and direct operating costs. The bill
also establishes a special procedure for review and approval of capital
expenditures in metropolitan areas involving more than one State or
jurisdiction.

Concern over the cost consequences of unnecessary capital invest-
ment in hospital facilities has been translated into a variety of
legislative and administrative actions at the Federal, State, and local
levels. Starting in the mid-sixties, States began enacting legislation
requiring the issuance of a certificate of need prior to construction,
expansion, modernization, or acquisition of hospital plant or equip-
ment. With the enactment of the Social Security Amendments of
1972, the Federal Government formally adopted the certificate of need
concept. Under section 1122 of the Social Security Act, the Secretary
is required to seek contract agreements with the States for theirreview of capital investments in hospital and other health care facilities

which exceed $100,000, change the bed capacity, or substantially
change the services in the facility.. Under such contracts, the Secretary
may deny medicare and medicaid reimbursement for deprecIlatin orinterest costs if they were incurred without prior State approval.The bill provides for changes to be made in the current law lirta-
tions on medicare and medicaid payments related to hospital capital
expenditures. These changes link the procedure directly to the Federal
health planning law (Public Law 93-641) and require that the des-ignated planning agency (the State Health Planning and Develop-
ment Agent as designated under section 1521 of the Public Health
Service Act) approve capital expenditures in excess of $150,000 as a
condition of medicare and medicaid reimbursement for both capital
and direct operating costs associated with those expenditures. The
committee be'eves that regulations developed by the Department to
implement this section should allow for speedy replacement of capital
plant and equipment in certain emergency situations.

A sp ecial procedure is. established for approval of proposed capitalexpenditures i metropolitan areas w ich include more than one State
or "urisdiction. In such cases the designated planning agencies of all
the States or jurisdictins i the area must approve the expenditure,

or it would be considered disapproved for purposes of reimbursement,subject to review and reversalby the Secretary.
The bill amends Section 1122(g) of the Social Security Act to clarify

that notice, approval and reimbursement penalty requirements con-
taied i that section with respect to approval of health care facility
capital expenditures do not apply to simple changes of ownership
(either by purchase, or under lease or comparable arrangement) of
existing an operational facilities which create no new beds or services.

SECTION 5-AGREEMENTS BY PHYSICIANS TO ACCEPT ASSIGN MENTS

The bill provides incentives for physicians to accept assignment
for all their medicare clams. Under the bill there would be partici



paying" physicians who voluntarily and by formal agreement agree
to accept the medicare reasonable charge determination on an assign-
ment basis as the full billing amount for all services to all medicare
patients. Participating physicians would be able to submit claims on
alternative simplified bases, including multiple claims forms and
would be entitled to administrative cost savings allowances.

Under current law, payments for physicians' services under medi-
care may be made directly to the beneficiary or to the physlan
furnishing the service depending upon whether the itemized bill
method or assignment method is usedwhen requesting payment fr)m
the carrier. An assignment is an agreement between the physician ad
the medicare beneficiary under which the beneficiary "assigns" to tte
physician his rights to benefits for covered services included in tht
claim. In return, the physician must agree to accept the reasonable
charge determined by the carrier as his full charge for the items or
services rendered. A physician may accept or refuse requests for assign-
ments on a patient-by-patient, bll-by-bill basis.

The committee is concerned that assignment rates have been declin-
ing steadily. In calendar year 1977, the assignment rate for physicians
other than those who normally bill through a hospital was 50.5 per-
cent. In the case of claims for which assignment is not made, the
elderly beneficiary becomes liable for that portion of the physician's
charge which is in excess of the reasonable charge determined under
the program. In 1977, medicare beneficiaries were responsible for
an average charge of $16.54 for each unassigned claim; this was in
addition to the required deductible and coinsurance amounts for which
they were also liable.

The committee is concerned that the increasing reluctance of physi-
cians to accept assignment has resulted in a severe financial burden
for many of the Nation's elderly. It also notes that a number of these
individuals are unable to budget for these additional expenses be-
cause of uncertainty whether a physician will or will not accept as-
signment on a particular claim. The committee recognizes that the
declining assignment rates are associated with a number of factors in-
cluding administrative problems, payment delays, increases in the"reasonable charge" reductions, and general attitudes toward the
proaill provides incentives for physicians to accept assignments

for all their medicare claims. Under the bill there would be "partici-
pating" physicians, a concept employed by many Blue Shield plans.
A "participating" physician is an M.D. or D.O. who voluntarily
agrees to accept the medicare reasonable charge, as payment in full
for all services to all his medicare patients. Agreements would be
cancellable or concluded on the basis of 30 days' notice. "Nonpartici-
pating" physicians could continue to elect to use the assignment
method of billing on a claim-by-claim basis, as under present law.

To expedite payment of claims from participating physicians, the
committee bill provides that the Secretary would establish appropriate
procedures and forms whereby: (1) such physicians may submit claims
on one of various simplified bases and these claims would be given pri-
ority handling by the part B carrier; and (2) such physicians may ob-
tain signed forms from their patients making assignment for all serv-
ices furnished to them and authorizing release of medical information
fleeded to review the claim.



The bill provides for the payment of an "administrative" cost-sa-
ings allowance of $1 per eligible patient to a participating physician
covering all services included in a multiple billing listing. Two sepa-
rate allowances would not be made for billing on two listings of iteis
ordinarily included in a single visit or service, nor for different services
which were provided to the same patient within a 7-day period. With
respect to inpatient or outpatient hospital care, the administrative al-
lowances would be payable only in the case of a surgeon or anesthesiol-
ogist, or attending physician or consultant whose principal office and
place of practice is outside the hospital, and only where such physicians
ordinarily bill and collect directly for their services. No administrative
allowance would be payable in the case of claims solely for labora-
tory tests and X-rays undertaken outside of the office of the billing
physician.

The committee expects the revised procedures to improve program
efficiency and encourage more physicians to accept assignment. For
example, if a physician who does not accept assignments today, and
whose routine office visit charge is $10, became a "participating"
physician, he would receive an extra $1 allowance for that visit plus
probably save at least another $1 in billing, collection and office
paperwork costs. In effect, his net practice income from that visit
could increase by 20 percent as a result of "participation". The phy-
sicians with the lowest charges (often those in rural or ghetto areas)
would benefit most from participation, as the cost-savings allowance
and the office administrative cost reduction would represent a greater
percentage of their charges.

SECTION 6-CERTAIN SURGICAL PROCEDURES PERFORMED ON AN
AMBULATORY BASIS

The bill would permit medicare reimbursement on the basis of an
all-inclusive rate to free-standing ambulatory surgical centers and to
physicians performing surgery in their offices for a listed group of
surgical procedures. Such procedures include those which are often
provided on an inpatient hospital basis hut can be consistent with
soind medical practice., be performed on an ambulatory basis. The
rate would encompass reimbursement for the facility, physician and
related services, including normal pre- and post-operative visits and
routine laboratory and other diagnostic tests usually associated with
the procedure.

The list of procedures eligible for such reimbursement would be
specified by the Secretary following consultation with the National
Professional Standards Review Council and appropriate medical
organizations including specialty groups. Subsequently, procedures
could be added or deleted as experience dictated.

The committee expects that this provision will encourage perfor-
mance of surgery in generally lower cost ambulatory settings, where
appropriate, instead of the more expensive hospital inpatient setting.
It anticipates that States will want to monitor the effectiveness of
the new benefit with a view toward making similar modifications
in their medicaid programs.

Normal review of such claims by Professional Standards Review
Organizations, carriers and other present review mechanisms should



work to safeguard against inappropriate performance of procedures
on an ambulatory basis.

Currently, medicae can reimburse the physician for his professional
services in any setting. Also, the institutional costs of ambulatory
surgery in a hospital outpatient department can be reimbursed.
However, a charge for the use of special surgical facilities in a phy-
sician's private office or a free-standing surgical facility that is not
hospital affiliated is not reimbursable.
Under the bill the physician performing surgery in his office would

be compensated for his special, surgical over ead through the all-
inclusive rate if he accepts an assignment; there would be no deducti-
ble and coinsurance applied in such cases.

Similarly, reimbursement would be provided for the use of the
facilities m an ambulatory surgical center, without deductible or
coinsurance, where the center accepts assignment. In the case of an
ambulatory surgical center, the overhead allowance could be paid
directly t& the center and the professional fee could be paid directly
to the physician. The deductible and coinsurance would be waived for
the physician fees for services performed in connection with listed sur-
gical procedures in hospital outpatient departments and other ambu-
latory surgical centers where the physicians accept assignment.

The overhead factor is expected to be calculated on a prospective
basis (and periodically updated) utilizing sample survey and similar
techniques to develop reasonable estimated overhead allowances for
each of the listed procedures which take account of volume (within rea-
sonable limits). The committee does not intend that an individual
physician's financial records be audited in order to determine his spe-
cific overhead allowance. Again, what is intended is a reasonable esti-
mate of such costs for physicians generally performing such proce-
dures.

SECTION 7-CRITERIA FOR DETERMINING REASONABLE CHARGE FOR
PHYSICIANS' SERVICES

Medicare currently utilizes more than 200 different "localities"
throughout the country for purposes of determining part B "reason-
able" charges. For example, one State has 28 different localities. The
committee notes that this has led in many instances to marked and
unjustified disparities in areas of the same State in the prevailing
charges for the same service. Additionally, under present law, all pre-
vailing charges are annually adjusted upward to reflect changes in
the costs of practice and wage levels. The committee is concerned that
the effect of present law is to further widen the dollar gap between
prevailing charges in different localities.

The bill provides for the calculation of statewide median charges
(in any State with more than one locality) in addition to prevailing
charges in the locality. To the extent that any prevailing charge in a
locality was more than one-third higher than the statewide median
charge for a given service, it would not be automatically increased
each year. This provision would not reduce any prevailing charges
currently in effect. However, it would operate, to the extent given
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charges exceed the statewide average by more than one-third, to
preclude automatically increasing those charges.

Under existing law, medicare allows a new doctor to establish his
customary charge at not greater than the 50th percentile of prevailing
charges in the locality.

The bill would permit new physicians in localities, designated by the
Secretary as physician shortage areas, to establish their customary
charges at the 75th percentile of prevailing charges (rather than the
50th) as a means oF encouraging doctors to move into these com-
munities. It would also permit doctors presently practicing in shortage
areas to move up to the 75th percentile on the basis of their actual fee
levels.

SECTION 8-PAYMENT FOR CERTAIN ANTIGENS UNDER PART B OF

MEDICARE

The bill amends current law to permit payment under medicare for
the preparation by an allergist of a reasonable supply of antigens dis-
pensed or administered under the supervision of another physician.

Current medicare law does not permit reimbursement for an antigen
prepared by a physician unless he also administers it. However, it is
common practice for a doctor to refer a patient to an allergist who
prepares a supply of antigens for the referring doctor's use.

SECTION 9-PAYMENT ON BEHALF OF DECEASED INDIVIDUALS

The bill would permit payment by medicare to be made to the spouse
or other legal representative of a deceased medicare beneficiary on the
basis of a nonreceipted bill for care.

Under present law, medicare can only pay a claim on behalf of a
deceased beneficiary where the physician accepts an assignment or
where the family has actually paid the bill. The committee notes that
in cases where a physician refuses an assignment, families have en-
countered difficulty in raising sufficient cash to pay the bill in order to
be eligible for payment by medicare.

SECTION 10-HOSPITAL PROVIDERS OF LONG-TERM CARE SERVICES

The bill would permit medicare and medicaid reimbursement to
small rural hospitals that use the facilities' beds interchangeably as
either acute or long-term care beds depending on need.

Many rural hospitals are the only source of acute care in their com-
munities and as such, are a necessary and vital resource to the people
they serve. Although many of these hospitals have recognized that the
use of their acute care beds for needed long-term-care services, during
periods of excess bed capacity would be desirable, current program
participation requirements under medicare and medicaid have discour-
aged these hospitals from using their empty acute-care beds in this
manner.

Under present law, a hospital-based skilled nursing facility can par-
ticipate in medicare and medicaid only if the facility is a "distinct
part" of the institution. To be a distinct-part skilled nursing facility,
the facility must be an identifiable, separate unit within the institution.



all beds within the unit must be separated physically from units hous-
ing all other patients in the hospital. Various beds scattered through-
out the hospital would not comprise a distinct part for purposes of pro-
gram participation. These distinct-part requirements for hospital-
based SNFs were developed primarily to establish a separate cost
center for purposes of program reimbursement. However, the require-
ments have proven to be administratively burdensome and financially
detrimental to many small hospitals. In addition, the identification of
specific beds, staffing and other program requirements have not allowed
sufficient flexibility in meeting episodic demand for acute beds--an
important consideration when working with the small total bed com-
plement characteristic of many rural hospitals.

The bill establishes a simplied cost reimbursement formula which
would permit small rural hospitals to avoid the requirement for sepa-
rate patient placement within the facility and separate cost finding.
However, hospitals qualifying for such reimbursement are not pro-
hibited from physically separating their long term and acute case
patients.

Reimbursement for routine SNF services under medicare would be
at the average rate per patient-day paid for routine services during
the previous calendar year under medicaid to SNFs located in the
State in which the hospital is located. Reimbursement under medicaid
would be at the rate paid to SNFs and ICFs in the previous year.
Reimbursement for ancillary services would be determined in the
same manner as under present law.

Reimbursement under the new formula would be allowed in a hos-
pital which (1) has less than 50 'beds; (2) is located in a rural area:
and (3) has been granted a certificate of need for the provision of
long-term-care services.

In setting these qualifications, the committee concluded that, since
the general staffing pattern in small rural hospitals is relatively fixed
due to minimum staffing requirements, there should be opportunities
for providing needed long-term-care services at very little additional
cost.

The committee would emphasize that the reimbursement method
authorized by this section of the bill is optional and hospitals may
continue to elect to establish distinct part SNFs as provided for under
existing law. In addition, it is not the intention of the committee that
this provision prohibit States from continuing to use other approved
reimbursement methods under State medicaid plans.

The bill provides, that within 3 years after enactment, the Secretary
shall report to Congress concerning whether a similar provision should
be extended to other hospitals where there is a shortage of long-term-
care beds, regardless of number of beds or geographic location.

SECTION i-REIMBURSEMENT RATES UNDER MEDICAID FOR SKILLED
NURSING FACILITIES AND INTERMEDIATE CARE FACILITIES

The bill allows States the option, when computing reimbursement
rates under medicaid to a SNF or ICF, to include reasonable allow-
ances for the facility in the form of incentive payments related to
efficient performance.



Present law requires States participating in medicaid to pay SNFs
and ICFs on a reasonable cost-related basis. This requirement, added
by section 249 of the Social Security Amendments of 1972, gives States
the option of using medicare's reasonable cost reimbursement formula
for purposes of reimbursing SNFs and ICFs or developing other rea-
sonable cost-related methods of reimbursement acceptable to the
Secretary.

There has been considerable controversy over whether the reim-
bursement mechanisms developed under section 249 may include an
allowance in the form of incentive payments related to efficient per-
formances by providers.

The committee, during consideration of section 249, did not intend
to preclude such allowances if they are related to efficient provider
performance. It has therefore, added this clarifying provision to
existing law to insure that States have the option to include incentive
allowances related to efficient performance in reimbursement formulas
under section 249 of Public Law 92-603.

SECTION 12-MEDICAID CERTIFICATION AND APPROVAL OF SKILLED
NURSING AND INTERMEDIATE CARE FACILITIES

The bill provides that final determinations of basic eligibility of
skilled nursing facilities (SNFs) and intermediate care facilities
(IOFs) under medicaid be made by the Secretary.

Under present law the State medicaid agency makes the decision
as to whether a SNF or ICF applying to participate in the medicaid
program only is qualified to participate in the program.

However, for a SNF participating in medicare only, or both
medicare and medicaid, the Secretary makes the decision as to whether
the facility is qualified to participate in the programs.

The committee believes that the State certification of SNFs and
ICFs results in lack of uniformity in the application of the Federal
standards to which all such facilities are subject,

The bill would establish a uniform health care facility certification
process for medicare and medicaid long term care facilities. As under
present law, the appropriate State health agency would survey facili-
ties wishing to participate in either (or both) medicare or medicaid.
The bill provides, however, that the Secretary make a determination
as to eligibility and advise the State if a facility meets the basic re-
quirements for participation as a medicaid SNF or ICF. The Secre-
tary would specify the length of time (not to exceed 12 months) for
which approval could be granted.

The State could accept as a participant in the medicaid program
any facility certified by the Secretary. A State could not receive
Federal matching funds for services provided by any facility not
approved by the Secretary.

Facilities dissatisfied with the findings of the Secretary would be
entitled to a hearing by the Secretary and to judicial review of the
Secretary's final decision following the hearing.

The purpose of the provision is to assure more uniform application
of health and safety standards and timely termination of facilities
with serious deficiencies.



SECTION 18-VISITS AWAY FROM INSTITUTION BY PATIENTS OF SKILLED
NURSING OR INTERMEDIATE CARE FACILITIES

The bill prohibits the Secretary of HEW from imposing numerical
limits in the number of home visits which might be made by SNF or
ICF patients under the medicaid program.

Until recently, HEW policy has limited Federal payments for
the cost of reserving beds in skilled nursing facilities (SNFs) and
intermediate care facilities (ICFs) for medicaid patients temporarily
away from the institution. The regulations permitted Federal funds
to be used to reserve a bed for 15 days each time a patient was in a
hospital for acute care. They also permitted Federal contributions for
a total of 18 days during a 12-month period when patients were
visiting their homes or other places for therapeutic reasons.

Last year, the Health Care Financing Administration amended the
regulations to remove all limitations on Federal funding of thera-
peutic absences as long as they are authorized and provided for in the
patients' plan of care. Currently, however, there are no requirements
m existing law setting forth policies with respect to reserving beds in
SNFs and ICFs for medicaid patients who are temporarily away from
the institution.

The bill provides that visits outside of the SNF or ICF would not
necessarily constitute conclusive proof that the individual is no longer
in need of the services of the 'SNF or ICF. However, the length and
frequency of visits must be considered, together with other evidence,
when determining whether the individual is in need of the facility's
services. The provision thus prohibits the Secretary from imposing
numerical limits on the number of home visits which might be made
by SNF or ICF patients. The committee believes that such matters
should be left to professional medical judgment.

SECTION 14-NOTIFICATION TO STATE OFFICIALS

The bill provides, under certain circumstances, for notification of
the Governor and appropriate committee chairmen in a State legis-
lature of any audits, quality control performance reports, deficiencies,
or changes in Federal matching payments affecting programs author-
ized under the Social Security Act.

The committee has become aware of instances where the Governors
and chairmen of the appropriate legislative and appropriation com-
mittees in State legislatures have not been informed on a timely basis
of deficiencies or potential compliance issues involving Federal-State
programs authorized under the Social Security Act.

The committee bill provides that if the Secretary notifies a State of
any audits, quality control performance reports, deficiencies, or
changes in. Federal matching payments under programs authorized
under the act, simultaneous notification would also be made to theGovernor of the State and the respective chairmen of the legislative
and appropriaton committees of that State's legislature having juris-
dctn over the affected program.

SECTION 16-REPEAL OF SECTION 1867

The bill terminates the Health Insurance Benefits Advisory
Council.
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The original 1965 medicare legislation provided for the estab-
lishment of the Health Insurance Benefits Advisory Council (HIBAC)
under the new section 1867 of the act. This Council was to provide
advice to the Secretary on matters of general policy with respect to
the administration of medicare. The Social Security Amenments
of 1972 modified the role of the Advisory Council so that its function
would be that of offering suggestions for the consideration of the
Secretary on matters of general policy in both the medicare and medic-
aid programs.

In view of the establishment of other advisory groups, and the Sec-
retary's authority to establish ad hoc advisory bodies, the bill would
terminate HIBAC.

SECTION 16-PROCEDURE FOR DETERMININ-G REASONABLE COST AND
REASONABLE CHARGE

The bill provides, except under certain specified circumstances, that
reimbursement to contractors, employees or related organizations,
consultants, or subcontractors at any tier would not be recognized
where compensation or payments (in whole or part, in cash or kind)
are based upon percentage arrangements.

Such arrangements can take several forms. For example, some
involve business contracts for such support services as computer and
data processing, financial and management consulting, or the furnish-
ing of equipment and supplies to providers of health services, such as
hospitals. Charges for such services are subsequently incorporated
into the cost base against which medicare and medicaid make their
payment determinations.

The contracts for these support services specify that the remunera-
tion to the suppliers of the services shall be based on a percentage of
the gross or net billings of the health care facilities or of individual
departments. Other examples involve landlords receiving a percentage
of provider gross (or net) income in return for office space, equipment,
shared waiting rooms, laboratory services, custodial and office, help and
administrative services. Such arrangements can be highly inflationary
and add costs to the programs which may not reflect actual efforts
extended or costs incurred.

The prohibition against percentage arrangements contained in this
section of the bill would include payment of commissions and/or
finders' fees and lease or rental arrangements on a percentage basis.
It would also apply to management or other service contracts or
provision of services by collateral suppliers such as pharmacies, labo-
ratories, etc. The percentage prohibition would flow both ways either
from the supplier or service agency back to the provider or organiza-
tion, or from the original provider or organization to the supplier or
service agency.

The committee does not., however, intend this provision to interfere
with certain types of percentage arrangements which are customarily
considered normal commercial business practices such as the Commis-
sion paid to a salesman. Further, the bill does not prohibit reim-
bursement for certain Percentage arrangements such as a f9eility
management contract where the arrangement contributes to efficient
and economical operation.



For example, under some existing management contracts, the con-
tractor receives both a percentage of operating expenses as a base
management fee, and a share of the net revenues of the institution
after all costs have been met. Where the contractor's percentage share
of net revenues exceeds the percentage on which the base management
fee is calculated, the contractor could have a strong incentive to Con-
tain operating expenses. Of course, under such circumstances, the
reasonableness of the percentages applicable to the operating expenses
would have to be considered in terms of comparison with the costs
incurred in the management and/or operation of reasonably compa-
rable facilities which do not utilize such contracts.

SECTION 1 7-AMBULANCE SERVICE

The bill provides for medicare reimbursement for ambulance serv-
ices to a more distant hospital when the nearest hospital does not have
staff qualified to undertake the required care.

Under present law, medicare will pay for ambulance services to the
nearest participating institution with appropriate facilities where the
use of other means of transportation is contraildicated by the indi-
vidual's condition. The term "appropriate facilities" menns that the
institution is generally equipped to provide the needed hospital or
skilled nursing care for the illness or injury involved. The individual
phvsician who practices in a hospital is not a consideration.

Occasionally, the nearest hospital with appropriate facilities does
not have a physician available to undertake the required specialized
care. The present alternatives are to bring the physician to the pa-
tient-a possible misuse of physician time-or to transport the patient
to the more distinct facility at his own expense.

The committee also notes that in some areas of the country, partic-
ularly rural areas, radiation for cancer therapy is provided by radia-
tion clinics rather than in a hospital. In these. areas patients who
require transportation by ambulance-where other forms of transpor-
tation are medically contraindicated-to a radiation clinic cannot
qualify for medicare reimbursement.

The bill provides medicare reimbursement for ambulance services
to a more distant hospital when the nearest hospital does not have staff
qualified to undertake the required care. The committee intends that
the ambulance benefit also be extended to cover patients who require
ambulance transportation to receive radiation therapy in clinics in
areas where the treatment is not available in a hospital.

SECTION 18-GRANTS TO REGIONAL PEDIATRIC PULMONARY CENTERS

This section of the bill is identical (except for effective dates) to an
amendment approved by the Senate in 1972.

The bill authorizes up to $5 million annually for grants to public or
nonprofit private regional pediatric pulmonary centers which are part
of (or affiliated with) institutions of higher learning. These grants are
to assist institutions in the training of health care personnel in the
prevention, diagnosis, and treatment of respiratory diseases and pro-
viding needed services for children and young adults suffering from
such diseases.



SECTION 19-WAIVER OF HUMAN EXPERIMENTATION PROVISION
FOR MEDICARE AND MEDICAID

The bill waives requirements of the human experimentation statute
which may otherwise be held applicable for purposes of medicare and
medicaid. For example, the bill waives such requirements with respect
to coverage, or copayment, deductibles, or other limitations on
payment for services.

Under current law, State medicaid programs may impose nominal
cost-sharing requirements on medicaid eligibles. Recently, a State's
cost-sharing experiment was challenged as a violation of regulations
implementing the human experimentation statute. The challenge would
effectively prevent any cost-sharing experiments under the medicaid
program, and could seriously hinder other medicaid and medicare
cost control efforts.

The committee intends that this provision exempt medicare and
medicaid with respect to reimbursement or administrative activities
(not designed to directly experiment with the actual diagnosis or
treatment of patients) from the requirements of title II of Public
Law 93-348.

SECTION 20-DISCLOSURE OF AGGREGATE PAYMENTS TO PHYSICIANS

The bill prohibits the Secretary from routinely releasing medicare
information, and provides that State agencies shall not be required to
release medicaid information, relating amounts paid to physicians un-
der the respective programs, except as otherwise specifically required
by Federal law.

Recent disclosures of physicians receiving large payments under
medicare have served unjustifiably to embarrass physicians who serve
a large number of elderly patients. The disclosures have also been
characterized by a high degree of inaccuracy which has unfairly em-
barrassed some physicians.

SECTION 21-RESOURCES OF MEDICAID APPLICANT TO INCLUDE ASSETS
DISPOSED OF AT SUBSTANTIALLY LESS THAN FAIR MARKET VALUE

The bill requires States to deny medicaid eligibility in cases where
an otherwise ineligible aged, blind, or disabled person disposes of
significant assets by either giving them away or selling them for
less than fair market value in order to establish medicaid eligibility.

Under present law, States which use the SST criteria in deter-
mining medicaid eligibility for the aged, blind, and disabled may not
impose transfer of assets restrictions on those applicants. Thus, an
applicant who wants medicaid coverage can transfer assets which couldbe applied to the cost of medicaid-financed services and immediately

become eligible for medicaid. This situation damages program credi-
bility by allowing relatively well off individuals to become eligible
for medicaid. t also increases program costs, especially for expen-
ditures for institutional care. The aged, blind, and disabled account
for some 64 percent of al program expenditures. They are most likely



to need hospital, skilled nursing, and intermediate care facility serv-
ices which comprise two-thirds of medicaid benefit costs.

Some 25 to 30 States are currently imposing restrictions on the trans-
fer of assets on some medicaid groups but not on others. Title IV-A
of the act does not prohibit such State eligibility conditions. Further,
those States which choose to use the more restrictive standards for
medicaid eligibility for the aged, blind, and disabled rather than the
SSI criteria can impose this eligibility condition if they did so in
January 1972.

The only way a State can impose restrictions on asset transfers by
SSI recipients is to use the more restrictive standards of medicaid
eligibility for the aged blind and disabled permitted under section
1902(f) of the Social Security Act. However, most States do not
choose this option because they either contract with the Secretary (the
Social Security Administration) under section 1634 of the Social
Security Act to do medicaid eligibility determinations of SSI recip-
ients, or rely on the SSI eligibility lists transmitted from the Social
Security Administration for making their own medicaid eligibility
determinations.

The bill requires States to deny eligibility for medicaid in cases
where an otherwise eligible aged, blind, or disabled person disposes of
significant assets by giving them away or selling them for substan-
tially less than their fair market value in order to establish medicaid
eligibility. Any such transaction will be presumed to be for the pur-
pose of establishing medicaid eligibility unless and until the individual
submits adequate evidence to rebut that persmption. States may beallowed some flexibility with regard to procedures which demonstrably
are not cost/beneficial, but States will be required to make a good-faith
effort to enforce this requirement. Where a State finds that a disposalof assets has occurred, the difference between the fair market value
of the asset and the actual amount the individual received for it will
continue to be considered as his asset for purposes of medicaid eligi-
bility for a period of 12 months.

The committee intends that this authority would be administered
by the States even though other elements of medicaid eligibility may
be determined by the Social Security Administration Under the
agreements entered into pursuant to section 1634 of the Social Security
Act. It is expected, however, that the Social Security Administration
would agree to reasonable State requests for referral of SSI applicants
to appropriate State or county agencies for determination of this addi-
t onal eligibility factor.

The committee wishes to emphasize that the provision is aimed at
abusive situations where assets are sold for substantially less than
their fair market value. It is not intended, for example, that the provi-
sion would be used to cIl into question the sale of a piece of land for
$1,000 or $2.000 in which the sale price may fall short of the agency's
estimate of fair market value by $100 or $200.

ECTO 22-RATE OF RETURN ON NET EQUITY FOR FOR-PROFIT
HOSPITALS

The bill changes the allowed rate of return on for-profit hospitals'
net equity, which under present law is equal to 11/2 times the current
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rate of return on social security trust funds. The new rate of return
multiplier would be: 21/ times for hospitals entitled to an incentive
payment under the incentive reimbursement system in section 2 of the
bill; 2 times for hospitals that are reimbursed only their reasonable
costs; and 1 times for hospitals with costs in excess of their routine
cost limits. The new rates of return would become effective at the same
time as the new incentive reimbursement system-i.e., July 1, 1979.

The committee also anticipates that at such time as skilled nursing
facilities are reimbursed under an appropriate system of classification
and comparison and made subject to incentives and penalties, returns
on equity similar to those established by this section for hospitals
would be made applicable to such facilities.

SECTION 23-DEDUCTIBLE NOT APPLICABLE TO EXPENSES FOR CERTAIN
INDEPENDENT LABORATORY TESTS

The bill waives the $60 deductible in applying special laboratory
billing procedures under medicare.

Legislation developed by the committee and enacted in 1972 (section
279 of Public Law 92-603) was designed to avoid the unreasonably
high administrative costs that independent laboratories and the medi-
care program incur in the billing and processing of typically inexpen-
sive diagnostic tests. That provision was intended to reduce these bill-
ing and processing costs by authorizing the Secretary of HEW to
negotiate payment rates with individual laboratories which medicare
would pay in full, without any need for the laboratory to bill the
patient for the $60 deductible and 20 percent copayment amounts. The
negotiated rates could be no higher than medicare would have paid in
the absence of the new provision.

The new billing procedure was never utilized because, as a result of
a drafting error, the $60 deductible was retained. Thus, since labora-
tories still have to bill patients for deductible amounts, and since medi-
care must still determine each patient's deductible status, the savings
to laboratories and medicare cannot now be achieved.

The bill waives the $60 deductible in applying the special laboratory
billing procedure, as was intended by section 279 of Public Law 92-603.

SECTION 24-PAYMENT FOR LABORATORY SERVICES UNDER MEDICAID

The bill allows a State to purchase laboratory services for its
medicaid population through competitive bidding arrangements for a
3-year experimental period.

The committee notes that the Comptroller General, in a July 1,
1978, report to the Congress, recommended that States be given
greater latitude in paying for independent laboratory services
under medicaid. States have been restrained in adopting cost-
saving contract bidding and negotiated rates with laboratories by
an interpretation of the present "freedom of choice" provision.
That provision, a Finance Committee amendment in 1967, was in-
tended to permit medicaid recipients to choose from among any quali-
fied doctors, drugstores, etc. It was not intended to apply to the types
of care or services, such as laboratory services, which the patient
ordinarily does not choose.



The committee bill allows a State to purchase laboratory services
for its medicaid population through competitive bidding arrangements
for a 3-year expermental period. Under this provision, services may
be purchased only: (1) from laboratories meeting appropriate health
and safety standards; (2) no more than 75 percent of the charges for
such services are for services provided to medicare and medicaid pa-
tients; and (3) only if the laboratories charge the medicaid program
at rates that do not exceed the lowest amount charged to others for
similar tests. The bill would also make conforming changes in title
XIX to provide that medicaid payments generally may be made only
to clinical laboratories meeting applicable standards.

SECTION 25--STATUS OF PROFESSIONAL REVIEW ORGANIZATIONS

The bill clarifies that professional standards review organizations
(PSRO's) are not to be considered Federal agencies for purposes of
public disclosure of information developed or compiled in accordance
with their responsibilities under the Social Security Act.

The committee is concerned over a decision of the U.S. District
Court for the District of Columbia on April 25, 1978, which held that
a PSRO is an "agency" of the Federal Government for purposes of
the Freedom of Information Act (FOIA) and is thus subject to its
disclosure requirements. This decision, which is currently being ap-
pealed, means that the data and information in control of the PSRO
must be disclosed, on request unless the particular information can
be protected under one of the various exceptions to that act.

One of the underlying tenets of the PSRO program is that local
medical professionals are best able to review the quality and appro-
priateness of medical care. The District of Columbia's District Court's
conclusion that PSRO's are subject to FOIA is clearly inconsistent
with congressional intent. The decision would also effectively supplant
the Social Security Act's directive to HEW to develop specific regula-
tions governing the disclosure of information acquired by PSRO's.

While the committee recognizes that the recent court action is being
appealed, it feels that it is important to move promptly to clarify
PSRO's status with respect to the Freedom of Information Act. The
committee views with concern the detrimental impact on the develop-
ing PSRO program which would result if ihese organizations
were subject to the broad requirements of FOIA. PSRO's rely
on voluntary service by local physicians. Should all data acquired
by PRSO's be disseminated without safeguards, recruitment of
physicians to perform PSRO functions would become increasingly
difficult. Moreover, the intent of peer review, as opposed to Govern-
ment regulation, is to allow the profession to attempt to regulate itself
with some degree of privacy and candor. In addition, subjecting
PSRO's to FOIA would result in increased administrative burdens,
large additional expenses for the defense of TRwsuits, and great un-
certainty and delay in the performance of PSRO functions.

The committee notes that section 1166 of the Social Security Act
sets forth principles on the basis of which HEW is to promulgate
regulations governing both disclosure and confidentiality of informa-
tion acquired by PSRO's in the exercise of their duties. This section



specifies that information may be disclosed to the extent necessary
to carry out program purposes, to assist with the identification of
fraudulent and abusive activties, and to assist in the conduct of health
planning activities. Provision is made for the confidentiality of indi-
vidual patient medical records. The committee is convinced that the
provisions of section 1166 are a more appropriate approach to the
difficult disclosure issues surrounding PSRO's than wholesale applica-
tion of FOJA.

Further, the Secretary of HEW in his regular review of PSRO per-
formance can, under present law, evaluate the review activities--in-
cluding practitioner profiles of practice-and thus safeguard against
any general indiscriminate or willful action or inaction by a given
PSRO with respect to practitioners.

The committee bill therefore clarifies that no PSRO or statewide
PSR council shall be considered an agency or authority of the Federal
Government for purposes of public disclosure of information devel-
oped or collected in carrying out the functions of the act.

Provisions of Public Law 95-142 provide for exchange by PSRO's
and other entities of objective data such as statistical and aggregate
information. Those provisions are not affected by the committee
amendment.

SECTION 26-REPEAL OF 3-DAY HOSPITALIZATION REQUIREMENT AND 100-
VISIT LIMITATION FOR HOME HEALTH SERVICES

The bill removes the provision in existing law that limits medicare
home health benefits to 100 visits per spell of illness under part A and
100 visits per year under part B. In addition, the bill removes the re-
qur en a- a benefiar has to be an i patient in a ho al for at

Under present law, a beneficiary is eligible for 100 home health
visits per spell of illness under part A of medicare following an in-patient stay in a hospital of at least 3 days. Beneficiies are also

eligible for 100 home health visits per calendar year under part B of
medicare whether or not they had been hospitalized previously. Byremoving the numerical limit on home health visits and the 3-day prir

hospitalization requirement, the committee believes that the home
health benefit will become nmre widely available to eligible persons
in need of such care.

SECTION 2 7-PAYMENT FOR DURABLE MEDICAL EQUIPMENT

Under the medicare law, reimbursement for the rental or purchase

of durable medical equipment is based largely on the supplier's cus-
tomary charge for the item and on the prevailing charge for the equip-
mat in the locality. Medicare has experienced problems with this
method of reimbursement because of the lack of uniformity n sup-

pliers' billing and charging practices; differences in the level of serv-
ices offered by different suppliers; the different approaches medicare
carriers follow in calculating allowances for medical equipment; and
because equipment charges are not set in a broadly competitive market-
place.



The bill establishes a new reimbursement methodology for medical
equipment intended to correct these problems. Under the new method
reasonable charges for durable medical equipment would be calculated
on a prospective basis and would take into account, in addition to the
customary and prevailing charges, the acquisition costs of the equip-
ment, appropriate overhead (considering the level of delivery services
and other necessary services provided by the supplier), and a reason-
able margin of profit.

An additional problem has arisen as a result of the provision of
present law which authorizes lump-sum payments by medicare for
durable medical equipment where purchase would be more economical
than rental. In these cases the patient is responsible for paying (in
addition to any deductible and coinsurance amounts) any difference
between the supplier's charge for the item and the medicare allowable
charge. This difference can be substantial since the medicare allowable
charge is based on charge levels as they existed from 12 to 24 months
in the past. The bill would eliminate this lag where the medicare al-
lowable charge is calculated in accordance with the new methodology
by permitting the allowable charges to be calculated (no less often
than annually) on a prospective basis.

The committee recognizes that the proposed new methodology repre-
sents a significant departure and that its full implementation will
necessarily take place over a period of many months and only after
consultation with durable medical equipment suppliers generally rep-
resentative of various kinds of organizations in the industry. In the
interim, the committee expects HEW to avoid major policy changes
in the application of the customary and prevailing charge criteria
which might seriously disrupt the industry. There is widespread
concern among suppliers that medicare has proposals under considera-
tion which would reduce allowable charges without consideration of
the extraordinary expenses which some dealers incur. For example,
some suppliers explain that they deliver items to remote areas not
serviced by dealers who have lower charges. Some spend time assist-
ing elderly customers by explaining how to use their equipment prop-
erly and safely and by helping to assemble it where lower cost dealers
only deliver the.equipment. Of course, while it would seem appro-
priate to recognize necessary additional expenses that some dealers
may have to bear because of the special needs of their customers, it
is intended that there be a rollback of allowable charges where they
are found clearly and significantly excessive.

SECTION 28-DEVELOPMENT OF UNIFORM CLAIMS FORMS FOR USE UNDER
HEALTH CARE PROGRAMS

The committee bill requires HEW to adopt, to the extent feasible,
standardized claims forms for medicare and medicaid within 2 years
of enactment. Such forms could vary in a given State for medicaid if
the Secretary determined that, in that State, a uniform national medi-
care-medicaid claims forms could not be utilized.

The committee notes with concern that the medicare and medicaid
programs have added to the paperwork required of physicians, hospi-
tals, skilled nursing facilities, and other health care organizations as



a result of the proliferation of forms. For several years, HEW has
been working to develop standardized claims forms that might be
used by physicians and institutions in billing both medicare and med-
icaid. This effort has been carried out in conjunction with provider
groups, including the American Medical Association, the American
Hospital Association, and the American Dental Association. The
National Association of Blue Cross-Blue Shield Plans and the
Health Insurance Association of America also participated. Standard-
ized physician benefit forms now have been developed and are being
used by medicare, medicaid and Blue Shield in several States. A prom-
ising uniform hospital benefit form has also been developed.

The committee bill requires the Secretary, within 2 years of enact-
ment, to develop and require to be employed to the extent feasible, uni-
form claims forms that would be utilized in making payment for
health services under medicare and medicaid. Such claims farms may
vary in form and content but only to the extent clearly required. The
Secretary would be required to use the claims forms developed for
purposes of medicare and medicaid for other programs over which he
has administrative responsibility if he determines that such use is in
the interest of effective administration of such programs

The committee bill requires the Secretary, in carrying out the re-
quirements of this section, to consult with those charged with the
administration of other Federal health care programs, with other
organizations that pay for health care, and with providers of health
services to facilitate and encourage maximum useby other programs
of the uniform claims forms. The bill further requires the Secretary
to report to the Congress within 21 months of enactment on: (1) what
actions he will take pursuant to this section; (2) the degree of success
in encouraging third parties generally to adopt uniform claims forms,
and (3) his recommendations for legislative and other changes needed
to maximize the use of such forms.

SECTION 29-COORDINATED AUDITS UNDER THE SOCIAL SECURITY ACT

The bill provides for the use of medicare audit findings in the ad-
ministration of medicaid and the maternal and child health program.

The committee has been concerned that the duplication of identical
or similar auditing procedures used for the purpose of determining
reimbursement under various Federal health benefit programs is costly
to both the programs and the entity (such as a hospital, skilled nursing
facility, or home health agency) participating in the program.

The committee bill therefore requires that, if an entity provides serv-
ices reimbursable on a cost-related basis under title XVIII and titles
XIX or V, audits of books, accounts, and records of that entity for
purposes of the State programs are to be coordinated through common
audit procedures with audits performed for the purposes of reimburse-
ment under title XVIII. Where a State declines to participate in such
common audits, the Secretary is to reduce payments that would have
been made to the State under titles V or XIX by the amount attribu-
table to the duplicative State audit activity. A State participating in
the common audit procedure would continue to receive Federal match-
ing for administrative costs associated with any additional or supple-



mental audit data or audits that may be necessary under their medicaid
and maternal and child health programs. The committee expects that
audits under title XVIII will be carried out in timely fashion in order
to expedite the interprogram coordination.

SECTION 30-ENCOURAGEMENT FOR HEALTH CARE OF
PHILANTHROPIC SUPPORT

Under present medicare policy, in determining the reasonable costs
of services furnished by a provider of health services, unrestricted
grants, gifts and income from endowments are not deducted from reim-
bursable costs of the provider. The bill provides a statutory base for
this policy.

In addition, the committee encourages States, when developing their
hospital ratemaking programs, to treat unrestricted gifts, grants and
income from endowments in the same fashion as under medicare and
medicaid.

SECTION 31-PARTICIPATION UNDER MEDICARE AND MEDICAID BY SKILLED

NURSING FACILITIES

The bill would require skilled nursing facilities (SNFs) to par-
ticipate in both medicare and medicaid as a condition to their partici-
pation in either program.

Under current law, SNFs participating in one of the programs are
not required to participate in the other. It has come to the committee's
attention that in some States there are a larger number of medicaid-
only participating SNFs and in other States, the reverse is true. By
re.quiring SNFs to participate in both programs, it is anticipated that
a more adequate number of skilled nursing facilities will be available
for both medicare and medicaid beneficiaries.

The Secretary of HEW is expected to monitor closely the effects of
implementation of this provision and to advise the Congress of any
unintended or unanticipated consequences.

The committee also expects that HEW will act immediately to im-
plement that provision of the 1972 Social Security amendments (sec.
249 of Public Law 92-603) which authorizes simplified reimbursement
for SNF care under medicare. That provision authorizes medicare pay-
ment based upon a percentage above a State's medicaid payment rite
where the Secretary has found the medicaid payment methodology
reasonable. Simple comparison of the present medicare payments to
SNFs in a State under the detailed medicare cost finding procedures
with what would be payable under the section 249 approach should
serve as a reasonable test of the economy of the simplified method.
This test would not be routinely undertaken as a duplicative effort but
solely for purposes of determining whether to proceed.

SECTION 32--COVERAGr; UNDER MEDICARE OF CERTAIN DENTISTS' SERVICES

The bill extends the coverage of dental services under medicare to
include any services performed by a doctor of dental surgery or of
dental medicine which he is legally authorized to perform in cases
where the services would be covered if performed by a physician.



Under present law, medicare covers the services of dentists when
they are performed by a licensed doctor of dental or oral surgery only
with respect to (1) surgery related to the jaw or any structure con-tiguous to the jaw, or (2) the reduction of any fracture of the jaw or
any facial bone. The law, therefore, excludes from coverage certain

nonsurgical procedures which dentists and oral surgeons are profes-
sionally trained d licensed to perform even though the same services
are covered when performed by a physician.The committee is also concerned about the present medicare polcies
concerning payment for inpatient hospital services provided in con-
nection with the performance of excluded dental services.

Under present law, the inpatient hospital services can be coveredwhere the patient, because of his underlying medical condition and
clinical status, requires hospitalization in connection with the provi-
son of these dental services which are not themselves reimbursable.
The committee notes that there is a considerable body of authoritative
medical opinion which supports the conclusion that many relatively
healthy, aged individuals should have available the sophistication andimmediacy of a.hospital inpatient level of care when undergoing ex-
tensive and serious dental services, e.g.. full month extractions. al-
though they do not exhibit observable signs of underlying illness. Thecommittee does not believe that it should be necessary that the under-
lying medical condition, per se. require hospital admission to receive
a covered inpatient level of care but rather that hospitalization should
be necessary to monitor and, if necessary to treat the patient's under-
lying medical nondental condition. It must be documented by medicalevidence that a reasonable probability, as opposed to a mere possibility,
exists that such monitoring on an inpatient basis is warranted. Thepatient's medical history, current medical status and the nature of
the dental condition and treatment must be taken into account, as

mell as any medications the patient may be taking.
While the aging process of course contributes to the likelihood of

an underlying medical condition and advanced ahs thus warrants con-
sideration in determination of coverage for the inpatient stay, age
by itself would not constitute an .underlying medical condition forpurroses of this requirement. The inpatient services must be justified
on the basis of the underlying medical (nondental) condition and not
on the severity or the complexity of the patient's dental problem alone

SECTION" 33'--COVERAGE "UNDER MEDICARE OF OFPTOME hST SERlVICES

WIrTh RESPECT TO APHSIAlA
The bill authorizes medicare part B reimbursement to optometrists

for covdered services related to aphakia which are withinte scope of
licensed optometric practice. .

Current medicare law provides reimbursment for diagnosis and
treatment of the diseases of the eye when such services are provided by
physicians. Certain diseases of the eye result in surgical removal of the
len . The resulting condition, i.ef. absence of the lens of the eye, is
known as phakiaz Eyelasses (or contact lenses) which serve as the
prosthetic lens for aphakia are covered under the program. In addition
to physicians, optometrists are reimbursed under the program for



services to aphakic patients. These reimbursable services are limited,
however, to dispensing services in connection with the actual fitting
and provision of prosthetic lenses. Section 109 of Public Law 94-182
required HEW to conduct a study concerning the appropriateness of
medicare reimbursement of services performed (but not presently
reimbursed) by optometrists in providing prosthetic lenses for patients
with aphakia. In a report transmitted to the Congress on January 12,
1977, HEW recommended that those covered services related to apha-
kia and within the scope of optometric practice be reimbursable under
part B of medicare when provided by optometrists. The committee
gill incorporates this recommendation.

The committee noted that HEW report recommended further study
prior to any additional extention of Part B coverage of optometric
services. The committee expects that I-TEW will complete such study
and report to the Congress within 12 months after enactment of the:
bill.

SECTION 34-RENEWAL OF BENFIPrTS

Under present law, a beneficiary must remain, for 60 consecutive
days, out of an institution which is determined to be primarily en-
gaged in providing skilled nursing care and related services in order
to renew his medicare eligibility for additional days of hospital and
skilled mrsing facility benefits. Regulations of the Secretary estab-
lish the criteria which define the institutions where patients cannot
renew benefit eligibility. In general these institutions consist of: all
skilled nursing facilities which participate in medicare and medicaid,
some of the intermediate-care facilities that participate in medicaid,
and additional nursing care. institutions that participate in neither
program. The intent of the. provision was. to permit beneficiaries to
renew their benefit eligibility once they have ended a spell of illness
(and, thus, for at least 60 days, no longer needed skilled nursing).

The committee is concerned about the frequency with which bene-
ficiaries in skilled nursing institutions who have exhausted their bene-
fits are prevented from renewing their eligibility even though they
actually receive little or no skilled care. This is especially a problem
in States which require the availability of nurses in institutions that
are largely for patients who do not need skilled nursing.

The committee bill directs the Secretary to review current proce-
dures for applying the benefit-renewal criteria to make sure that they
are not too restrictive. The Secretary would report his findings and
conclusions to the Congress within 9 months of enactment, together
with any legislative recommendations he may wish to propose.

SECTION 35--STATE MEDICARE "BUY-IN "

The medicare law gave States until January 1, 1970, to request en-
rollment of their public assistance beneficiaries in part B of the medi-
care program. States that entered into these so-called "buy-in" agree-
ments pay the part B premiums for the public assistance enrollees.
The "buy-in" provision was designed to encourage the highest pos-
sible participation of the elderly in the part B program. Alaska, Louisi-
ana, Oregon, Puerto Rico, and Wyoming did not make timely ar-
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rangements to enroll their public assistance beneficiaries in the part
B program.

The committee amendment would give the States that wish to do so
an additional period of 12 months in which they could elect to make
the necessary coverage arrangements.

III. BnGvrAUr IMPACT OF THE BILL

In compliance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 and sections 308 and 403 of the Congressional Budget
Act of 1974, the following statements are made concerning the budg-
etary impact of the bill. The bill is consistent with the allocation
report of the committee for fiscal year 1979 (Senate Report 95-950).
The estimate of the costs of the bill prepared by the Congressional
Budget Office appears below. The committee accepts the estimates
provided by CBO

Reductions in Federal expenditures beyond those included in the
CBO estimate may well be anticipated even though the committee
is not prepared to venture specific estimates at this time. For example,
the reductions projected under Section 2 of the bill relate only to
hospital routine costs. It is reasonable to anticipate that within 2 or 3
years of enactment, procedures for moderating hospital ancillary costs
will also be incorporated into the program-with additional savings.

As CBO noted, its estimate of savings under section 2 does not allow
for changes in hospital behavior. To the extent that hospitals with ex-
cessive costs moderate their spending to bring it in line with reim-
bursement, to the extent that other hospitals moderate their spending
patterns to avoid being penalized or to move into a position where they
would be eligible for incentive payments, the average per diem cost,
calculated annually, would not rise as rapidly as reflected in the CBO
assumption. That positive effect would work to further reduce medi-
care and medicaid spending significantly..

The full impact of the section encouraging surgery, where appro-
priate, on an ambulatory basis--rather than in-hospital-cannot be
gauged at this time; reductions in expenditures significantly greater
than those indicated by the CBO estimate may well be realized.

U.S. CONGRESS,
CONarEssioAL BuDn &r OrncE,

Washimgton, D.C., Auguat 9,1978.
Hon. Russnz4 B. Loxo,
Clainawn, Committee on Finance,
U.S. Senate, Waehinjgt, D.C.

DEAR MR. CiunTRAN: Pursuant to section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared
the attached cost estimate for S. 1470, the Medicare-Medicaid Admin-
istrative and Reimbursement Reform Act.

Should the committee so desire, we would be pleased to provide
further details on the attached cost estimate.

Sincerely, ALICE M. Rwx, Director.
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AUGUST 10, 1978.
1. Bill No. S. 1470.
2. Bill title : Medicare-Medicaid Administrative and Reimbursement

Reform Act
3. Bill status: As ordered reported by the Committee on Finance on

August 3,1978
4. Bill purpose: To amend the Social Security Act and to provide

for reform of procedures currently employed under the medicare and
medicaid programs.

In the area of hospital reimbursement, section 2 of the bill estab-
lishes a new method of reimbursing routine operating costs for hos-
pitals under the medicare and medicaid programs. Routine costs
greater than 115 percent of the average for similar hospitals would
not be reimbursed. This upper limit would be lowered relative to the
average each year. Hospitals with costs below the average would re-
ceive bonus payments. Section 2 also establishes a Health Facilities
Cost Commission and provides funds for state cost containment com-
missions which cover medicare and medicaid hospital costs. Section 3
provides for incentive payments to be made to hospitals that close,
or convert to alternative use, facilities that are underutilized. Under
section 4, changes are made in the current law limitations on medicare
and medicaid payments related to hospital capital expenditures.

The bill includes several changes in reimbursement procedures af-
fecting health care practitioners. Section 5 provides for speedier bill
processing and an administrative cost-saving payment of $1 per claim
for physicians who agree to accept assignment. Under section 6, phy-
sicians performing surgery in their offices would be compensated for
their special surgical overhead through all-inclusive, prospectively
established rates, provided that they accept assignment. Section 7
changes the criteria for determining reasonable charges for physicians'
fees by limiting the difference between the highest local fee and the
statewide median fee for a procedure to one-third of the statewide
median. The section also allows physicians practicing in physician-
shortage areas to establish their fees at the 75th percentile of the local
prevailing fees.

The bill makes several changes in the area of reimbursement for
long-term-care services. Section 10 establishes a simplified cost re-
imbursement formula which would permit small rural hospitals to use
empty beds for skilled nursing care patients without the need for sepa
rate patient placement within the facility and separate cost finding.
Section 11 allows states the option of providing incentive payments to
skilled nursing facilities (SNF's) or intermediate care facilities
(ICF's) for efficient performance. Section 12 makes changes in the way
in which SNF's and ICF's are certified under the medicaid program.
Section 13 bars the Secretary of HEW from imposing numerical lim-
its on the number of home visits which might be made by SNF or ICF
patients.

The bill makes many other changes in the Social Security Act, sev-
eral of which are technical in nature. Section 17 liberalizes the re-
imbursement criteria for ambulance service. Section 21 tightens the
eligibility certification process under medicaid by prohibiting bene-
ficiaries from transferring assets to relatives at less than market value.



Section 22 increases the rate of return on equity allowed for-profit
hospitals under medicare. Section 24 provides for a 3-year trial of acompetitive bidding process for lbratory services under medicaid.

Section 26 removes the upper limit on home health care visits per-mitted medicare beneficiaries, Section 29 provides for coordinated
audits by the medicare and medicaid programs. Section 31 requires
SNF's to participate in both medicare and medicaid. Section 32 pro-
vides for payments to dentists for dental procedures for which re-imbursement is currently made to physicians but not dentists.

5. COST ESTIMATE
[By fiscal years; In millions of dohcarl

1979 19t0 1981 1982 1983

Health facilities cost commission: Estimated athorlzation/cosi.. 0.2 0.2 0.2 0.2 0.3
Grants to regional pediatric pulmonary centers: Authorization

leve l/c as h - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --.......5.0 5 .0 5.0 5.0 6.0
Administrative coat of coordinated audits: Estimated sutofhr-
zaton/cost....................................... 14.5 14.5 14.5 14.5 14.5

Mediumr:

Outp u:

Uilon routes hOSptl cost ...................--- 6 -10,0 -41.0 -110.0 -225.0
Payments to States for hospital cost control progrms. .. 3 3.9 5. 8 7.2 8& 8
Closure and conversion of undenutlllzed facilities -.. . 3 - 3 -35.2 -8.8 6 -13,2
Federal partelpatlo in capital eR~endltures----------0 0 0 0 0Agreement by physicians to butep asgnments . 0 86* 0 _.0 90.0 95.0
Ambultrysurry-----------................ . 9 -180 1.1 -1.2 -13
Llmit localprvallnfes.....----------------------0. -10.0 -15.0 -20.0 2.0

ininreaed es floor udis stage areas-. . O60 5.0 5.0 5.
Payments f r ertain antigns under p- 8-- - ------------ 1I .5 1. 1 0(54

Payments on behalf of deceased lndlviduals ......He ptl providers of long-term care services 0 

Ambulance service
Increase In rate of return on equity of pmoprietaryhospitals -------- ---------------------- -. 21.0 44.8 53.7 64.5
Deductible not aplicable for certain laboratory teots.-_. 0 0 0 0 0
Removal of limitation, on number cf home halt h visits 120 13.4 15. 0 16.7 18.6
Payment b l edica l equip ent ........... . K5 0 _9 0 __. 0

Coordinated audits .............................. -
Encouragement of philanthropic support ealt care ( ) () () ()

Requirement tat SNFes parties aeIn both medicare
and medicaid---- Individuals------------o ver e of caindan emst e s services -.......... 0

Coverage of optometrists services with respect to 1.0 Qi LI1 1.3

Abnep srvie ..............................-- . 1.1 1.1 1.2 .

Total, medicare outlays------------- ......................... 9 105.2 85.5 29. -7.1
Medicaid: n

Required budget authority cal equi ------------- 54. 5 -5.2 - I -79.9 -105.9

Ui on routine hspitsa ost.................... ------- .5 -5.0 -30. 0 -40.0 -65.0
Payments to States for hospital ot control pm c ins.. . 1.0 1.4 1. 2. 2

Payments to promote closure and conversion of under-
untilizd facilties--------------------- ---. 1 -. 6 -. 3 -2.1 -3.2

Federal ht~,. o ia~l capital expeditur- o(') () (') (') o(')
Hospital provi s g-termcar e ......... 0
Reimbursement rates for Swit and ICFs------------() ( )  0() 0() (I)

Certification of SNFs and ICs-.....................90 0

Visits away from Institutin by StNF of ICF' patients .... 00000
Procedur for determining reasonable cost-........... -0) O() 0( 0(2) -- (5)

Prohibition on medicaid applicant's transfer of assetsto relatives at less than market vule ....---------- 3 0 -4. 0 -4.3 -4.6 - . 9
Competitive bidding for laboratory s-4e0........ -- 16.0 -41.6 -53.1 0 -50
Coordinated audits- cost$---------------------- 33.0 -35. 0 -35.0 -35. -
Encuragement of philanthropic support for health

care--- ------------------------ - -------- 1 - ) ()

Requrlen thtrsprtici pate In bopia cp t me dire 1 1 1 1 1

and medicaidtes for.............-------------- (') () (') (1) (I)

Total, medicaid outlays.............. . -54.5 -8.2 -122.3 -79. 9 -105.9

rielible cost or evenings.
2 Estimate not avilable.Note: Th costs of this bill fai within budet function 550. This bill would reduce future Federal liabilities through a

diaeap to an existing entitlement, and therefore could permit subsequent app.p3iatin actio to reduce -t4 neceary
budgEt authority The fres shown as "Required budgt authority" rprsnmat amount by which budgt authority

could be reduced below the level needed n te absence o enactment of S. 1470.



6. Basis of estimate:
Section -Oriteria for determining cost of routine hospital services

Savings due to the routine cost reimbursement reforms were deter-
mined by adjusting HEW simulations of individual hospital costs to
reflect CBO's current policy projections for medicare and medicaid
hospital expenditures for 1979-83 and to account for specific pro-
visions of S. 1470. The HEW simulations use 1974 and 1975 data from
a sample of hospitals. These sample data were adjusted to represent all
hospital.

The bill allows adjustments in routine costs to account for area wage
differentials. Also, hospitals can choose to be reclassified into the next
closest bed-size hospital group. The simulations take both these pro-
visions into account.

Per diem routine hospital costs were assumed to rise at approxi-
mately 11 percent per year during the 1979-83 period. The upper
limit on reimbursable costs (115 percent of each hospital group average
in 1979) will increase each year by a dollar amount equal to 11 percent
of each hospital group's average. This provision results in the upper
lim;t falling to about 111 percent of the group averages by 1983.

The bill excludes from routine costs all capital costs, education and
training costs, energy costs, malpractice insurance costs, and intern,
resident, and nonpdministrative physician costs. It is assumed that
these excluded costs amount to about 25 percent of total routine costs
in all hospitals.

States which have cost containment programs covering medicare
and medicaid would be exempted from the provisions of section 2.
Since only two States' prosrrnms now cover medicare, it was assumed
that the accured savings would not be significantly affected by such
exemptions.

The new reimbursement system will take the place of the present
cost saving system specified under section 223 of the Social Security
Amendments of 1972. The projected savings from section 223, there-
fore must be subtracted from the accured savings from section 2 of the
Medicare-Medicaid Administration and Reimbursement Reform Act.
The savings reported in the following table that would result from
section 223 are based on HEW estimates.

The following table indicates the estimated accrued savings in medi-
care and medicaid resulting from the penalty/reward reimbursement
system. Cash savings laa behind accrued savings due to billing and
settlement time delays. The fiscal year 1q79 savings are small because
the starting date for section 2 is July 1,1979.

[By fiscal years; In millions of dollarsl

1979 1980 1981 1982 1983

Medicare:
Accrued savln ----------- ................. _ --14.0 -160 -250 -395 -510
Elimination of 223 ..............................-...... +10.0 +120 +140 +165 +195

Net accrued savings -------------................... - -4.0 -40 -11O -230 -320
Pash savings --------------....................... . 6 -10 -45 -110 -225

Medicaid:
Net accrued savings ....... ........... ......... _& -- 0 -4 -65
Cash savings ......................................... -. 5 -30 -40 -65



The HEW simulations, which form the basis of these estimates,
use data for the years immediately following the removal of wage and
price controls from hospitals. Hence, these data may not reflect cur-
rent and future hospital behavior. Also, the simulations did not ex-
clude capital and energy costs which could vary regionally and from
hospital to hospital and thereby account for (or obscure) some of the
differences in routine costs. Although the estimates excluded the aver-
age value of these costs there was no way to take account of the vari-
ation that undoubtedly exists from hospital to hospital in capital and
energy costs. Such variations could affect the savings generated by S.
1470, although it is not possible with available information to determine
the magnitude of the change in savings that would result if the varia-
tions were taken into account. The estimates do not assume any changes
in behavior. Such changes could also alter savings.

Section 2 would also establish a Health Facilities Cost Commission.
Since the bill states that HEW would provide the staff and technical
support, the costs of the Commission would be those of holding the
monthly Commission meetings. Salary and travel expenses of the com-
mission members were estimated to be about $200,000 in fiscal year
1979.

In addition, section 2 provides finds for the administrative costs
of State hospital cost commissions. The commissions would be re-
imbursed by the Federal Government for a portion of their admin-
istrative costs equal to the proportion that medicare and medicaid
hospital expenditures represent of all hospital expenditures covered
by the State commissions. The estimated participation and costs of
this provision are:

IBy fiscal years; dollar amounts In millilonsl

1979 1980 1981 1982 1983

Number of States ---------------------------------------- 4 13 is 21 23
Medicare ------------------------------------- $0. $3.9 5.8 2
Medicaid ............------------------------------------- 1 $1.0 $1.4 11:8 $2.2

Section 3-Payments to Promote Closing and Conversion of Under-
utilized Facilities

On the assumption that an empty bed costs half as much as an
occupied bed, it was estimated from American Hospital Association
data and a yearly growth rate of 12 percent that the operating cost
of an empty bed will be $40,000 in 1979. It was similarly estimated
that in 1979 the value of plant assets per bed will be $51,600 and long-
term debt per bed will be $22,200. For a converted bed it is estimated
that the net savings after incentive payments will be $10,000 per bed
in 1979. This figure was inflated by 12 percent to yield the outyear
savings.

For a closed bed it is assumed that the salvage value will be one-
tenth of the value of plant assets per bed. The difference between this
and outstanding debt in 1980 will result in an incentive payment of
$18,900 per bed. The difference between this figure and the $40,000
operating cost per bed inflated another 12 percent will yield a net
savings in 1980 of $25,900 per closed bed. Similar calculations were
used to derive the outyear savings.



It is assumed that 100 beds will be converted in fiscal year 1979, 250
in fiscal year 1980, 500 in fiscal year 1981, 750 in fiscal year 1982, and
1,000 in fiscal year 1983. The number of closed beds is assumed to be
the same except that none will be closed in fiscal year 1979. These
figures were used to derive total savings figures for all years. The
medicare and Federal medicaid shares were estimated at 25 percent and
6 percent on the basis of the proportion of all hospital care financed by
these programs.
Section 4-Federal participation in hospital capital ewpenditure8

This provision strengthens the certificate-of-need process by re-quiring that planning agencies approve capital expenditures in excess

of $150,000 as a condition of medicare and medicaid reimbursement
of both capital and direct operating costs resulting from such expendi-
tures. It is estimated that the provision will help the planning process
achieve further savings, but the exact impact is difficult to separate
out from the general impact of the planning program and other devel-
opments in the area of capital spending tends. Therefore the savings
are estimated to be negligible.
Section 5-Agreements of phy8iciamn to accept assignment of claims

The cost estimates included here were developed by the Office of the
Actuary/Medicare of HEW. They are based on estimates of the num-
ber of physicians who presently accept assignment almost exclusively
and those who do so most of the time. These estimates were based on
the results of a survey of physicians by the interstudy research qrga-
nization. The survey results were adjusted to be consistent with the
current net assignment rate of 50.5 percent. A modest increase in the
number of physicians accepting assignment was assumed. The cost
estimates were then derived by applying the volume of claims expected
to be generated by physicians accepting assignment to the $1 admin-
istrative cost savings allowance per claim.
Section 6-Certain surgical procedures performed on an ambulatory

basis
On the basis of discussions with persons knowledgeable in the issues

involved in ambulatory surgery, it is estimated that modest cost sav-
ings will be generated by the provision. The estimate assumes that
surgeons not now regularly accepting assignment are unlikely to per-
form a significantly greater number of ambulatory surgical procedures
as a result of the provision. It is assumed, however, that those surgeons
regularly accepting assignment, estimated at 6 percent of all surgeons,
will be affected by the provision. Of these, it is assumed that one-third,
or 2 percent of all surgeons, will increase significantly the number
of ambulatory procedures they perform. It is assumed that these
surgeons will move 10 percent of their minor operations out of hos-
pitals as a result of the provision. From the hospital discharge survey
conducted by the National Center for Health Statistics, it is estimated
that approximately 10 percent of operations performed in hospitals
could be performed on an ambulatory basis. From American Hospital
Association data, it is estimated that 17.3 million operations will be
performed in 1979. Savings per operation moved outside the hospital
are estimated at $300 in 1979, equivalent to 1 day of per diem rate and
some ancillary charges. The resulting savings of $1 million are assumed



to be cut in half in fiscal year 1979 by delays in implementation. Full
savings are realized in fiscal year 1980 and grow thereafter at a rate
consistent with CBO projections of the rate of increase in the Con-
sumer Price Index for medical care services.
Section 7-Criteria for deten' inq reasonable charge for physician'

serves
The cost estimates included here were developed by the Office of the

Actuary/Medicare of HEW. The provision affects physicians' fees
in two ways. First, it limits the difference between local prevailing
fees and the statewide median fee for a procedure to one-third of the
latter. The savings estimate was generated by a computer simulation
of the effect of the limitation using data on 1976 medicare prevailing
charges for the 50 most commonly performed physician services. The
second effect of the provision is to raise the allowable prevailing charge
from the 50th to the 70th percentile for new and established physicians
practicing in designated physician-shortage areas. The estimate is
derived from data on prevailing charges and the number of physicians
practicing in physician-shortage areas.
Section 8-Payment for certain antigens under part B of medicare

This provision is estimated to have a negligible cost since it affects
a small number of beneficiaries.
Section 9-Payment on behalf of deceased individuaU

This provision is estimated to have a zero cost since it is primarily
a technical change.
Section 10-Hospital providers of long-terM-care services

On the basis of discussions with the Office of the Actuary/Medicare
of HEW, it is estimated that this provision will have a small, but
negligible, impact on program costs. It is assumed that the cost savings
generated on the inpatient side of an institution affected by the pro-
vision will be offset. by the costs of the nursing care provided. This is
based on the assumption that hospitals are unlikely to take advantage
of the provision unless they are able to maintain their current level of
revenues or increase them.
Section 11-Reimbursement rates under medicaid for skilled nursing

facilities and intermediate care facilities
This provision permits states to include incentive payments for effi-

cient perfonance in the determination of reasonable cost-related reii-
bursement for SNF's and ICF's. This could generate some additional
costs and some additional savings, but the net effect is assumed to be
negligible.
Section 1---Medicaid certifwation and approval of skilled nursing and

intermediate care facilities
This provision mandates regulatory changes in the medicaid cer-

tification process for ISNF's and ICF's and is not estimated to have
any significant impact on program costs.
Section 13-Visits away from?. institution by patients of skilled nursing

or intetwrdiate care facilities
This provision makes a change in the statute that has already been

implemented by the Health Care Financing Administration through



amendments to regulations. It therefore is assumed to have no incre-
mental impaeb on program costs.

Section 14-Notification to State ofeials
This provision has no impact on program costs.

Section 15-Repeal of section 1867
This provision has no cost impact since no funding has been included

in the budget for the Council.
Section 16-Procedure for determining reasonable cost or reasonable

charge
An estimate of the cost impact of this provision is not available at

this time. The magnitude of this cost savings would depend substan-
tiallyon the regulations drafted by the Department to carry out the
provision.
Section 17-Ambulance service

The estimate for fiscal vear 1979 was provided by the Office of the
Actuary/Medicare of HEW. It was inflated in the outyears by CO
projections of increases in the Consumer Price Index for medical care
services.
Section 18-Grants to regional pediatric pulmonary centers

The $5 million authorization level is assumed to be fully appro-
priated in each of the next 5 fiscal years.
Section 19-Waiver for human experimentation provision for medi-

care amd medicaid
This provision removes a legal impediment to reimbursement dem-

onstration projects under medicare and medicaid and thus has no
impact on program cost.
Section £O-Dicloaure of aggregate payments to physicians

This provision prohibits the Secretary of HEW from releasing cer-
tain information and therefore has no impact on program costs.
Section £1-Resources of medicaid applicant to include certain prop-

erty disposed of to applicant's relative for less than market value
The estimates shown were provided by the Medicaid Bureau of the

Health Care Financing Administration. They are based on estimates
of the potential number of applicants that would be affected by the
provision and the average amount of assets per applicant thiat would
be involved. The estimates of $4 million for fiscal years 1981, 1982, and
1983, were inflated by CBO projections of the rate of increase in the
Consumer Price Index for medical care services.
Section £2,-Rate of return on equity for for-profit hospitals

From American Hospital Asociation data it is estimated that the
net equity per proprietary hospital in 1976 was $2.4 million. The his-
torical annual growth rate of total assets per proprietary 'hospital is
approximately 20 percent. This rate was used to update the equity
figure to fiscal year 1979 and also to project it in the outyears. The simu-
lation of the routine cost limits described in the explanation of the
estimates for section 2 provided the percentage of proprietary hospitals
that would be entitled to a higher rate of return than currently allowed.
These percentages were applied to the number of proprietary hospitals
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listed by the AHA in 1976 to yield 349 hospitals that would receive an
additional 7 percent rate of return and 188 hospitals that would receive
an additional 3.5 percent rate of return. The growth rate of 20 percent.
the number of -hospitals, the equity figure, and the incremental rate of
return were multiplied to yield a total cost figure. Medicare and federal
medicaid shares were estimated at 25 percent and 6 percent on the basis
of the proportion of all hospital care financed by these programs.
Delays in implementation and lags due to the phasing of hospital
accounting years were assumed to eliminate any savings in fiscal year
1979 -and to reduce them by one-third in fiscal year 1980.
Section £3-Deductible not applicable to expenea for certain inde-

penent laboratory tests

On the basis of discussions with the Office of the Actuary/Medicare
of HEW, it is assumed that this provision will have a negligible cost
impact. The provision corrects a drafting error made in the 1972
amendments and waives the deductible requirement for certain labora-
tory services. It is likely, however, that most beneficiaries would have
met the deductible already. Laboratories now probably forgo collect-
ing the copayment because of the administrative cost involved. If the
copayment is waived, however, laboratories would have to accept
assigned billing. The resulting change in financial incentives to labora-
tories therefore would be small.
Section £4-Payment for laboratory services under medicaid

This provision was assumed to be identical to section 4(b) of
S. 705, for which an earlier cost estimate is available. It was estimated
as follows:

A Federal medicaid laboratory fee base of $128 million was assumed
for 1979 (based on data from the Senate Special Committee on Aging).
A savings rate was derived from studies conducted in New York, New
Jersey, and California on the effects of a competitive bidding process.
Their reported savings ranged from 20 to 50 percent, A 25-percent
savings rate was assumed for the first year during which competitive
bidding would be in effect. Thereafter, it was assumed that as experi-
ence was gained with the competitive biddinW process, the rate of
growth in the laboratory fee base would decline from 15 percent a
year to 10 percent. The result is that the net savings rate would grow
to 30 percent by 1981. Time delays for implementing the bidding proc-
ess were assumed to reduce the savings in 1979 by 50 percent Full
savings were assumed in outyear. It should also be noted that the
program is only authorized through 1981.
Section £5-Staus of profe sional standards review organisatio

The provision clarifies the status of PSRO's with respect to dis-
closure of confidential information. It has no impact on program costs.
Section 26-Remoaval of 3-day requirement and 100-vit lintation for

home heath services
A cost estimate for this provision of $12 million for fiscal year

1979 was provided by the Office of the Actuary/Medicare of HEW. It
was based on estimates of the increased utilization likely to occur
as a result of a nearly total absence of a limitation on home health



services created by the provision. The estimate was inflated in the
outyears by CBO projections of the rate of increase in the Consumer
Price Index for medical care services and by an assumed 3-percent
annual increase in utilization.
Section £7-Payment for durable nedical equipment

An estimate of the cost impact of this provision is not available at
this time.
Section 28-Development of uniform clain formn for use under health

care programs
This provision requires HEW to develop standardized claims forms

for medicare and medicaid. It is estimate to have no impact on pro-
gram costs over the next 5 fiscal years.
Section 29--Coordinated audit under the Social Security Act

Sixteen States presently do not have coordinated audit programs.
HEW estimates that it would cost $14.5 million to conduct coordi-
nated audits in those States. The audits are expected to result in
$58 million in reclaimed medicaid benefits in each of the next 5 years,
the Federal share of which would be $35 million per year. HEW fur-
ther estimates that $6 million would be saved in medicare funds each
year.
Section 30-Encouragement of philanthropic support for health

care
An estimate of the cost impact of this provision is not possible at

this time.
Section 31-Participation under medicaid by skilled nursing facilities

participating under medicare
It is estimated that this provision will have a negligible impact on

program costs. Some facilities may cease their program participation
rather than comply, but the number of such cases is likely to be small.
Section 32-Coverage under medicare of certain dentists ervices

This provision is likely to result in some additional program costs.
A specific cost estimate, however is not possible at this time because
specific draft language was not made available.
Section 33-Coverage under medicare of optometrist' 8ervles with

with respect to aphacia
A cost estimate for this provision of $1 million was provided by

the Office of the Actuary/Medicare of HEW. It was inflated in the
outyears by CBO projections of the rate of increase in the Consumer
Price Index for medical care services.

7. Estimate comparison: HEW has estimated the savings resulting
from the change in the reimbursement system provided in section 2.
For the first 3 years the HEW and CBO estimates do not differ signifi-
cantly. The CBO estimates of savings for 1982 and 1983 are higher
due to different estimated impacts of the provision which excludes one-
half of costs in excess of the upper limit in the calculation of the group
averages. CBO's and HEW's estimates of the savings from the reim-
bursement reform are as follows:



[By fiscal yearn; in millions of dollars

1979 1980 1981 1982 1983

C-o .................... - 1 -15 -75 -150 -2M
HEW ---------------------------------- .---- ....---- -- () -10 -70 - 20 -175

A Less than $5,000,000.

HEW's and CBO's estimates also differ significantly on three other
sections. The table below compares the combined coats/savings for
medicare and medicaid for both estimates.

[By fiscal year; In millions of dollarul

1979 1980 1981 1982 1983

Sec. 3-Closing and conversion of underutilized facilities:
COO .. .......------------------------------.. .. - -0.4 -Z9 -6.5 -10.9 -16.4
HEW --------....------ ..........--------------- - 0 -- O -41.0 -76.0 -93.0

Sec. 6-,Ambdatry surgery:
CBO ..... --------------------------- -. 5 -LO -1.1 -1.2 -1.3HEtW .................................. 0 (1) (1) (,) (,)

Sac. 7-Rate of return on equity for proprietaryhospitals:
COO --------------------------- -------.... .... . 0 25.0 44.8 53.7 64.5
HEW -------- -------------------------------------- 33.0 67.0 76.0 85.0

I Estimate not available.

8. Previous CBO estimate: None.
9. Estimate prepared by Eric Weadum and Lawrence Wilson.
10. Estimate approved by James L. Blum, Assistant Director for

Budget Analysis.

IV. VoiE or T CoMrrrE IN REPOMnfG Tm BnL

In compliance with section 133 of the Legislative Reorganization
Act of 1946, the following statement is made relative to the vote by
the committee to report the bill. The bill was ordered favorably re-
ported by voice vote.

V. RrGuLATORY IMPAcT

In accordance with paragraph 5 of rule XXIX of the Standing
Rules of the Senate, the following statement of the regulatory impact
of the bill is made.

In implementing the various provisions of the bill there will be
some increase in Federal regulatory activity. It is not anticipated,
however, that the legislation would impose an unusual or burdensome
regulatory effect. Several provisions will, in fact, decrease regulatory
activity and associated paperwork.

Section 2 of the bill would generate the most significant new regula-
tory activity since a new method of reimbursement under medicare
and medicaid is required. Revised regulations will be necessary to
implement a procedure for determining hospital "target" rates, as
well as implement a procedure for determining exceptions to those
rates. In addition, the Secretary would be required to implement pro-
cedures to evaluate State ratemaking programs for the purpose of de-
termining exemptions from the Federal program.



The authorization for payments under the legislation to promote
closing and conversion of underutilized facilities establishes a new
procedure that would also require implementing regulations.

A provision modifying the medicaid eligibility test would require
additional paperwork for the program on idividuals (i those States
not currently applying such a test) through imposing a transfer of
assets test on potential medicaid eligibles.

Provisions that will decrease regulations and paperwork include thesimplfied reimbursement procedure for long-term-care services pro-

vided by small rural hospitals; simplified claims procedure for "par-
ticipating" physicians; coordinated audits under titles V, XVIII, and
XIX.; uniform claims forms under titles XVIII and XIX; prohibi-
tion against routine disclosure of aggregate payments to physicians;
waiver of laboratory deductible under medicare; authority for States
to contract for clinical laboratory services under medicaid, and clari-
fication of present law regarding approval requirements for the
changes of ownership of existing facilities which create no new beds
or serves.

Other provisions in the bill would have regulatory implications
primarily for the agency administering the program and would have
minimal regulatory effect on individuals or providers of services.

Since several of the new reimbursement procedures established by
the bill are designed to moderate the rate of increase in the cost of
health care services provided under titles V, XVIII, and XIX, the bill
will have an economic effect on the entities providing services under
these programs.

VI. CHANGES IN EXISTING LAW

In compliance with paragraph 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

RAILROAD RETIREMENT ACT

"POWERS AND DUTIES OF THE BOARD

SEC. 7.

(d) (1) The Board shall, for purposes of this subsection, have the
same authority to determine the rights of individuals described in sub-
division (2) to have payments made on their behalf for hospital insur-
ance benefits consisting of inpatient hospital services, posthosptal ex-
tended care services, [posthospital] home health services, and out-
patient hospital diagnostic services (all hereinafter referred to as
"services") under section 226, and parts A and C of title XVIII, of
the Social Security Act as the Secretary of Health, Education, and
Welfare has under such section and such parts with respect to individ-
uals to whom such sections and such parts apply. For purposes of
section 8, a determination with respect to the rights of an individual
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under this subsection shall, except in the case of a provider of services,
be considered to be a decision with respect to an annuity.

SOCIAL SECURITY ACT, AS AMENDED

TITLE IT-FEDERAL OLD-AGE, SURVIVORS, AND
DISABILITY INSURANCE BENEFITS

Entitlement to Hospital Insurance Benefits

Sec. 226.

(c) For purposes of subsection (a)-
(1) entitlement of an individual to hospital insurance benefits

for a month shall consist of entitlement to have payment made
under, and subject to the limitations in, part A of title XVIII on
his behalf for inpatient hospital services, post-hospital extended
care services, and [post-hospital] home health services (as such
terms are defined in part C of title XVIII) furnished him in the
United States (or outside the United States in the case of inpa-
tient hospital services furnished under the conditions described in
section 1814 (f)) during such month; except that (A) no such pay-
ment may be made for post-hospital extended care services fur-
nished before January 1967, and (B) no such payment may be
made for post-hospital extended care services or (post-hospital]
home health services unless the discharge from the hospital re-
quired to qualify such services for payment under part A of title
XVIII occurred (i) after June 30,1966, or on or after the first day
of the month in which he attains age 65, whichever is later, or (ii)
if he was entitled to hospital insurance benefits pursuant to sub-
section (b), at a time when he was so entitled; and

(2) an individual shall be deemed entitled to monthly insurance
benefits under section 202 or section 223, or to be a qualified rail-
road retirement beneficiary, for the month in which he died if lie
would have been entitled to such benefits, or would have been a
qualified railroad retirement beneficiary, for such month had he
died in the next month.

TITLE V-MATERNAL AND CHILD TIEALT H AND
CRIPPLED CHILDREN'S SERVICES

Purposes for Which Funds Are Available

Sec. 502. Appropriations pursuant to section 501 shall be available
for the following purposes in the following proportions:

(1) In the case of the fiscal year ending June 30, 1969, and each
of the next 5 fiscal years, (A) 50 percent of the appropriation



for such year shall be for allotments pursuant to sections 503 and
504; (B) 40 percent thereof shall be for grants pursuant to sec-
tions 508, 509, and 510; and (C) 10 percent thereof shall be for
grants, contracts, or other arrangements pursuant to sections 511
and 512.

(2) In the case of the fiscal year ending June 30, 1975, and
each fiscal year thereafter, (A) 90 percent of the appropria-
tion for such years shall be for allotments pursuant to sections
503 and 504; and (B) 10 percent thereof shall be for grants, con-
tracts, or other arrangements pursuant to sections 511 (a) and 512.

Not to exceed 5 percent of the appropriation for any fiscal year under
this section shall be transferred, at the request of the Secretary, from
one of the purposes specified in paragraph (1) or (2) to another
purpose or purposes so specified. For each fiscal year, the Secretary
shall determine the portion of the appropriation, within the percent-
age determined above to be available for sections 503 and 504, which
shall be available for allotment pursuant to section 503 and the por-
tion thereof which shall be available for allotment pursuant to sec-
tion 504. Notwithstanding the preceding provisions of this section,
of the amount appropriated for any fiscal year pursuant to section 501,
not less than 6 percent of the amount appropriated shall be available
for family planning services from allotments under section 503 and
for family planning services under projects under sections 508 and 512.

Approval of State Plans

Sec. 505. (a) In order to be entitled to payments from allotments
under section 592, a State must have a State plan for maternal and
child health services and services for crippled children which-

* * *

(14) provides that acceptance of family planning services provided
on er the plan shall be voluntary on the -part of the individual to
whom such services are offered and shall be a prerequisite to eligiblity
for or the receipt of any service under the plan; [and]

(15) provides-
(A) that the State health agency, or other appropriate State

medical agency, shall be responsible for establishing a plan, con-
sistent with regulations prescribed by the Secretary, for the review
by appropriate professional health personnel of the appropriate-
ness and quality of care and services furnished to recipients of
services under the plan and, where applicable, for providing
guidance with respect thereto to the other State agency referred
to in paragraph (2) ; and

(B) that the State or local agency utilized by the Secretary for
the purpose specified in the first sentence of section 1864(a), or,
if such agency is not the State agency which is responsible for lic-
ensing health institutions, the State agency responsible for such
licensing, will perform the function of determining whether insti-
tutions and agencies meet the requirements for participation in
the program under the plan under this title [o] ; and



the pian wad pro~nin'seroies reimbursable on a coat-related basis
wifl be audited as the Secretary detemie to be necessary to insure

that proper payments are made under the plan, (B) that suck audits.for suck ettitiee also rovdvni, serv ices under part A of title XVIII ,
will be coordinate and ond uced Jo &&J2I (to such extent a nd in suck

maner as the Secretary shall preacrbe) with audits conducted for
purposes of uk part, and (C) for payment of the portion of costs of
each such common audit of such an entity equal to the portion of the
coat of the common audit which is attributable to the program estab-
lished under this title and which would not have otherwise been in-
curred in an audit of the program established under title XVIII.

Payments

SEc. 506. (a) * * *
(f) Notwithstanding the preceding provisions of this section, no

payment shall be made to any State thereunder-
(1) with respect to any amount paid for items or services fur-

nished under the plan after December 31, 1972, to the extent that
such amount exceeds the charge which would be determined to
be reasonable for such items or services under [the fourth and
fifth sentences of section 1842(b) (3)]3 8ubparagraphs (B) (i;),
(B) (iii), (C),and (F) of section 184 (b) (4) ;or

(2) with respect to any amount paid for services furnished
under the plan after December 31, 1972, by a provider or other
person during any period of time, if payment may not be made
under title XVIII with respect to services furnished by such pro-
vider or person during such period of time solely by reason of a
determination bv the Secretary under section 1862(d) (1) or um-
der clause (D), (E), or (F) of section 1866 (b) (2) ; or

(3) with respect to any amount expended for inpatient hos-
pital services furnished under the plan to the extent that such
amount exceeds the hospital's customary charges with respect to
such services or (if such services are furnished under the plan
by a public institution free of charge or at nominal charges to the
public) exceeds an amount determined on the basis of those items
(specified in regulations prescribed by the Secretary) included
in the determination of such payment which the Secretary finds
will provide fair compensation to such institution for such serv-
ices; or

(4) with respect to any amount expended for services furnished
under the plan by a hospital unless such hospital has in effect a
utilization review plan which meets the requirement imposed by
section 1861(k) for purposes of title XVIII; and if such hospital
has in effect such a utilization review plan for purposes of title
XVIII, such plan shall serve as the plan required by this subsec-
tion (with the same standards and procedures and the same review
committee or group) as a condition of payment under this title;
the Secretary is authorized to waive the requirements of this para-
graph in any State if the State agency demonstrates to his sat-
isfaction that it has in operation utilization review procedures
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which are superior in their effectiveness to the procedures required
under section 1861(k).

(h) For additional exclusions from reasonable cost and reasonable
charge see section 1130.

Training of Personnel

Sec. 511. (a) From the sums available under clause (C) of paragraph
(1) or clause (B) of paragraph (2) of section 502, the Secretary is
authorized to make grants to public or nonprofit private institutions
of higher learning for training personnel for health care and related
services for mothers and children, particularly mentally retarded chil-
dren and children with multiple handicaps. In making such grants the
Secretary shall give special attention to programs providing training
at the undergraduate evel.

(b) (1) Fvrom the sums avaiblale under paragraph (2) the Secre-
tary is authored to make grants to public or nonprofit private reqional
pediatric pulmonary centers, ,which ar a part of (or are affiliated
with) an institution of higher learning, to assist them in carrying out a
pro gram for the training and instution (through denwit rations
and otherwise) of health care personnel in the prevention, diagnosis,
and treatment of respiratory diseases in children and voung adults, and
;n providing (through such program) needed health care rv6ice8 to
chidren and young adults suffering from such diseases.

(2) For the purpose of making grants under this ubsection there
are autho&rized to be appropriated, for the fiscal year ending Septem-
ber 30, 1979, and each of the next four succeeding fiscal year, such
sums (not in excess of $5,000,000 for any fiscal year) as may be neces-
sary. Sun" authorized to be appropriated for any fiscal year under this
stbsection for making grants for the purposes referred to m paragraph
(1) shall be in addition to any ms authorized to be appropriated for
such fiscal year for similar purposes under other proviw of this
title.

* * * * * * *

TITLE XI-GENERAL PROVISIONS AND PROFESSIONAL
STANDARDS REVIEW

Part A-General Provisions
** * * * * *

Disclosure of Information in Possession of Department

See. 1106. (a) * * *
() The Secretary shall not make available, nor shall the State title

XIX agency be required to make available to the pubic, information
relating to the amounts that have been paid to individual doctors of



medicine or osteopathy by or on behalf of beeficii of the hea
program e8tabli8hed by title XVIII or XIX, as the case may be,
except as may be eemsary to carry out the purposes of those tit8 or
as may be speoifwally req uired by the proviBnon of other Federal law.

Limitation on Federal Participation for Capital Expenditures

Sec. 1122. (a) * * *
[(b) The Secretary, after consultation with the Governor (or other

chief executive officer) and with appropriate local public officials,
shall make an agreement with any State which is able and willing to
do so under which a designated planning agency (which shall be an
agency. described in clause (ii) of subsection (d) (1) (B) that has a
governing body or advisory board at least half of whose members
represent consumer interests) will-

[(1) make, and submit to the Secretary together with such sup-
porting materials as he may find necessary, findings and recom-
mendations with respect to capital expenditures proposed by or
on behalf of any health care facility or health maintenance
organization in such State within the field of its responsibilities.

[(2) receive from other agencies described in clause (ii) of
subsection (d) (1) (B), and submit to the Secretary together with
such supporting material as he may find necessary, the findings
and recommendations of such other agencies with respect to
capital expenditures proposed by or on behalf of health care
facilities or health maintenance organizations in such State within
the fields of their respective responsibilities, and

[(3) establish and maintain procedures pursuant to which a
person proposing any such capital expenditure may appeal a
recommendation by the designated agency and will be granted
an opportunity for a fair hearing by such agency or person other
than the designated agency as the Governor (or other chief execu-
tive officer) may designate to hold such hear

[whenever and to the extent that the findings of such designated agency
or any such other agency indicate that any such expenditure is not
consistent with the standards, criteria, or plans developed pursuant
to the Public Health Service Act (or the Mental Retardation Facil-
ities and Community Mental Health Centers Construction Act of
1963) to meet the need for adequate health care facilities in the area
covered by the plan or plans so developed.

[(c) The Secretary shall pay any such State from the Federal
Hospital Insurance Trust Fund, in advance or by way of reimburse-
ment as may be provided in the agreement with it (and may make
adjustments in such payments on account of overpayments or under-
payments previously made), for the reasonable cost of performing the
functions specified in subsection (b).

[(d) (1) Except as provided in paragraph (2), if the Secretary
determines that-

[(A) neither the planning agency designated in the agreement
described in subsection (b) nor an agency described in clause (ii)
of subparagraph (B) of this paragraph had been given notice



of any proposed capital expenditure (in accordance with suchprocedure or in such detail .as may be required by such agency)

at least 60 days prior .t oblgation for such expenditure; or
[(B) (i the planing agency so designated or an agency so

described had received such timely notice of the intention to make
such capital expenditure and ha, within a reasonable period
after receiving such notice and pnor to obligations for such ex-
penditure, notified the person proposing such expenditure thatthe expenditure would not be in conformty with the standards,
criteria, or plans developed by such agency or any other agency
described in clause (ii) for adequate 'health care facilities in sarch
State or in the area for which such other agency has responsibility,
and

[(ii) the planning agency so designated had, prior to submit-ting to the Skretary the findings referred to in subsection (h)-
[(I) consulted with, and taken into consideration the find-

ings and recommendations of, the State planning agencies
established pursuant to sections 814(a) and 604(a) of thePublic Health Service Act (to the extent that either such
agency is not the agency so designated) as well as the public
or nonprofit private agency or organization responsible for
the comprehensive regional, metropolitan area, or other local
area plan or plans referred to in section 314(b) of the Public
Health Service Act and covering the area in which the health
care facility or health maintenance organization proposing

such capital expenditure is located (where such agency is not
the agency designated in the agreement), or, if there is no
such agency, such other public or nonprofit private agency
or organization (if any) as performs, as determined in accord-
ance with criteria included in regulations, similar functions,
and

[(IT) granted to the person proposing such capital expend-
iture an opportunity for a fair hearing with respect to such
findings;

[then, for such period as he finds necessary in any case to effectuate the
purpose of this section, he shall, in determining the Federal payments
to be made under titles, V, XVIII, and XIX with respect to services
furnished in the health care facility for which such capital expendi-
ture is made, not include any amount which is attributable to deprecia-
tion, interest on borrowed funds, a return on equity capital (in the case
of proprietary facilities), or other expenses related to such capital
expenditure. With respect to any organization which is reimbursed
on a per capita or a fixed fee or negotiated rate basis, in determining
the Federal payments to be made under titles V, XVIII, and XTX, the
Secretary shall exclude an amount which in his judgment is a reason-
able equivalent to the amount which would otherwise be excluded
under this subsection if payment were to be made on other than a
per capita or a fixed fee or negotiated rate basis.

[(2) If the Secretary, after submitting the matters involved to the
advisory council established or designated under subsection (i), de-
termines that an exclusion of expenses related to any capital expendi-
ture of any health care facility or health maintenance organization



would discourage the operation or expansion of such facility or
organization, or of any facility of such organization, which has
demonstrated to his satisfaction proof of capability to provide compre.
hensive health care services (including institutional services) effi-
ciently, effectively, and economically, or would otherwise be incon.
sistent with the effective organization and delivery of health services
or the effective administration of title V, XVIII, or XIX, he shall
not exclude such expenses pursuant to paragraph (1).]

(c) Expenses incurred by designated planning agencies shall be
payable from,-

(1) funds in the Federal Hospital Insurance Trust Fund,
(2) funds in the Federal Supplementary Medical Insurance

Trust Fund, and
(3) funds appropriated to carry out the health care provision

of the several titles of this Act,
in suck amounts as the Secretary find result in a proper allocation.
The Secretary ha transfer money between the funds as may be
appropriate to settle accounts between them. The Secretary shall pay
the designated planning agencies without requiring contribution o/
funds by any State or political subdivision thereof.

(d) (1) Execept as provided in paragraph (2), if the Secretary deter-
mte that-

(A) the designated planning agency had not approved the pro-
posed expenditure; and

(B) the designated planning agency had granted to the person
proposing the capital expenditure an opportunity for a fair hear-
inq with respect to the findings;

then, in deternnnq Federal payments under titZes V, XVIII, and
.XIX for services furnished in the health care facility for which the
capital expenditure is made, the Secretary shall not include any amount
attributable to depreciation, interest on borrowed funds, a return on
equity capital (in the case of proprietaril facilities), other expenses
related to the capital expenditure, or for direct operating costs, to the
extent that they can be directly associated with the capital expenditure.
unless the designated planing agency for the State determines, in
accordance with an agreement entered into under subsection (b) or
under a certif/ate of need program which is applicable to such ex-
penditure and which meets the requirements of Title XV of the Public
Health Service Act, that such capital expenditures are needed and
criteria adopted by such agency. In the case of a proposed capital
expenditure in a standard metropolitan statistiral area which encom-
passes more than one jurisdiction, that expenditure shall require ap-
proval of the designated planning agency of each jurisdiction, which

.all jointly review the proposal. Where the designated planning agen-
cies to do unanimously agree, the proposed expenditure shall be deemed
disapproved. Where the designated plantninq agencies do not act to
approve or disapprove the proposed expenditure within one hundred
and eighty days after the submission of the request for approval, the
proposed expenditure shall be deemed approved. Any deemed approval
or disapproval shall be subject to review and reversal by the Secretary
following a request, subntted to him within sixtl days of the deemed
approval or disapproval, for a review and reconsideraton based upon



the record. With respect to any organization which is reimbursed on a
per c , ed fee, or notat th Fed-en1 payments to be made under title. VI, XVIII and XIX, the Sea-
rntany shall elude an amount reasonably egnivalent to the amount
which would otherwise be excluded under this subsection if payment
were made on other than a per capita, freed fee, or negotiaed rate basis.

(2) If the Secretary, after stniting the matters inivolved to the

advisory council established urdr subsection (i), determines that an
exeluseion of expenses related to any capital expenditure would dis-
courage the operation or expansion of any health care facility or health
maintenance organization which has demonstrated to his satisfaction
r oof of ts cap ai to eco rehnsi e health e art ser ices
(ewpdir intichjunal services) e pectively ad cont mpicly, or
would be cnconahstelt aith effective orgafation and delivery of health
aewice8, or the effective administration of title h, XVIII, or XIX),
he fhtall not erespet the wpensea pursuant to paragraph (1).

* * * * * * *

s(g) For the purposes of this section, a "capital expenditure" is an
expenditure which, under generally accepted accounting principles,
is not properly chargeable as an expense of operation and maintenance
and which (1) exceeds $100,000, (2) changes the bed capacity of the
facility with respect to which such expenditure is made, or (8) sub-stantially changes the services of the facility with respect to which such

expenditure is made. For purposes of clause (1) of the preceding sen-
tence, the cost of the studies, surveys, designs, plans, working drawings,
specifications, and other activities essential to the acquisition, inprove-ment, expansion, or replacement of the plant and equipment with
respect to which such expenditure is made shall be included in deter-
mining whether such expenditure exceeds $100,000.]

(g) ormagapoea of this section, a 'capitl expenditure' is an em-
penitwe hle under generally accepted accoauntwng prsnoi plee, is not

properly chargeable as an expense of operation and maintenance amd
which (1) exceeds $160,000, (2) changes the bed capacity of the facik
ity, or (3) substantially changes the services of the fai ty, including
conversion of existing beds to higher cost usage. The cost of studies,
surveys, designs, plans, working drawings, specifications, and other
activities essential to the aquition, improvement, expansion, or
replacement of the plant and equipment shall be included in deterimi-
ing whether the expenditure exceeds $150,000. For purposes of this
section, 'capital expenditure' does not include an expenditure for the
purpose of acquiring (either by purchase or under lease or comparable
arrangement) an existing health care facility, the utilized services and
bed capacity of which are not increased as a result of the acquisition.

* * * * * * *

HEALTH FACILITIES COSTS COMMISSION

Sec. 11R7. (a) There is established a commimion to be known as the
Health Facilities 0osts Commission (hereinafter in this section ref-
erred to as the 'Commission').

(b) (1) The Commission shall be composed of eleven members
appointed by the Secretary-



(A) three of whom are individuals who are representatives of
hospital administrators,

(B) two of whom are practicing physicians in hospitals, and
(C) six of whom are consumers of health care, and each of

whom, as a result of training, experience, or attainments, is excep.
tonally well ealified to assist in serving and carrying out the
furwtions of the Commission. One of the members of the Commit.
sion shall, at the time of appointment, be designated as Chairman
of the Commission. The Secretary shall first appoint members to
the Commission not later than January 1,1979.

(2) No individual who is a full-time employee or ofleer of the
United States may be appointed as a member of the Commission.

(3) The C.hairman of the Commigsim shall designate a member
of the Commission to act as Vice Chairman of the Commission.

(4) A majority of the members of the Commission shall constitute
a quorum, but a lesser number may conduct hearings.

(5) A vacancy in the Commission shall not affect its powers, but
shall be filled in the same manner as that herein provided for the
appointment of the member first appointed to the vacant position.

(6) Members of the Commission shall be appointed for a term of
four years, except that the Secretary shall provide for such shorter
terms for some of the members first appointed so as to stagger the date
of expiration of members' terms of office.

(7) No individual may be appointed to serve more than two terms
as a member of the Commission.

(8) Each member of the Commission shall be entitled to per diem
compensation at rates fixed by the Secretary, but not more than the
current per diem equivalent of the annual rate of basic pay in effect for

grade (S-18 of the General Schedule for each day (including travel
time) during which the member is engaged in the actual performance
of duties vested in the Commission, and adl members of the Commission
shall be allowed, while away from their homes or regular places of
business in the performance of service for the Commission, travel
expenses (including per diem in lieu of subsistence) in the same man-
ner as persons employed intermittently in the Government service are
allowed expenses under section 5703 of title 5, United States Code.

(9) The Commission shall meet at the call of the Chairman, or at
the call of a majority of the members of the Commission; but meetings
of the Commission shall be held not less frequently than once in each
calendar month which begins after a majority of the authorized mem-
bership of the Commission has first been appointed.

(c) It shall be the duty and function of the Commission to conduct
a continuing study, investigatiorN and review of the reimbursement of
hospital for care provided by them to individuak7 covered under title
XVIII or under State plans approved under title XIX. with particu-
lar attention to the criteria established by section 1861(55) (herein-
after in this section referred to as the 'reimbursement reform pro-
gram') with a view to de-ising and recommending, from time to time
but not less freyuently than once each calendar year (begig with
the calendar year 1979), to the Secretory and thiCongress measures-

(A) for the improvement of the reimbursement ref orm pro-
gram, and



(B) for the possible .appliation (i) of the reimbursement re-
form program to providers of service other than hos pitals, and
(i) of casifiation and comparison techniques similar to thoseapplied to adjusted routine costs of hospitals under section 1861
(bb ) to other costs of hspitals anzd other providers of servwees.

( d) The Sqecretary shall provide such technical, secretartial, clerical,

and other assistance as the pommision may need.
(e) The Commission may secure directly from any department oragency of the United States such data and information as my benecessaryy to enable it to earn out its duties waer this section. Upon

request of the Chaiman of (he Commissin, any such department or
agency shall furnish any such data or information to the Commission

(f) There are hereby ath ed to be appropriated such sums as
may be necessary to carry out this section.

(g) section 14 of the Federal Advisory Corttee Act shall not
apply to the Wesn nf

PAYMuENTS To PRoMoTE CLosING AND COVERSION OF UNDA'RUTI~IZED
FACILITIES

fen. 1128. (a) (1) (A) Before the end of the third full month fol-
lowing the manth in which this seton is ented, the secretary shall

establish a Hospital Transitional Allowance Board (hereinafter inthis section referred to as the 'Board'). The Board shda hve ve
members, appointed by the Secretary without regard to the prootstonsof title 5, United States Code, governg appointments in the compei-

tive service, who are knowledgeable about hospital planning and hos-
pital operations.(B) Members of the Board shall be appointed for three-year terus,
except some initial memb ers shall be appointed for shorter terms to

permit staggered terms of office.(g) Members of the Board shall be entitled to per diem copena-
tn at rates fixed bpp the Secretary, but not more than the current per
diem equivalent at the timne the service itwolved is rendered for gradeS-18 under (ection 533 of title 5, United S tates Code.

(D) The Secretary shall provide such technical, secretarial, 'clerial,
and other assistance a sa the Board may eed.

(t) The Board shall receie and act upon applications by hospitals,
certife fvoreparcpation (other than as 'emergency hospitals') under
titles XVIII and XIX. for transtiona allowances.

(b) Fo Pu oses of this section--allo m a amn

except some ta "br8hllb apoined fo sotears ta o

(A ) shall, solely by reason of this ectcan, be included i
a hospital's reasonable coat for purposes of calculating pay-
me1s under the programs authoried by title d, XVIII, and
anIX of this Act; and

(B) in accordance with this section, is established sy the
Secretary for a hospital in recogntlon of a reimbursement
detriment (as defined in paragraph (3)) expertieed because
of a qualified facility conversion (as defined in paragraph

ofaqaiie aiiy)ovrin(a).le i aarp



(2) The term "qualified facility conversion" means closing,
modifying, or changing the usage of an underutilized hotpitd
facility which is expected to benefit the programs authorized
under title V, title XVIII and title XIX by (A) eliminating ex-
e88 bed capacity, (B) discontinuing an urderutilized service for
which there are adequate alternative sources, or (C) substituting
for the underutilized service some other service which is needed
in the area and which is consistent with the findings of an appro-
priate health planning agency.

(3) A hospital which has carried out a gualifled facility con.
version and which continues in operation w'Un be regarded as hav-
ing experienced a "reimbursement detriment"-

(A) to the extent that, solely because of the conversion,,
there is a reduction in that portion of the hospital's costs
attributable to capital assets which are taken into account in
determining reasonable cost for purposes of determining
amount of payment to the hospital under title V, title VXIII.
or a State plan approved under title XIX;

(B) if the conversion results, an an interim basis, in in-
creased operating costs, to the extent that operating cost8
exceed amounts ordinarily reimbursable under title V, title
XVIII and the State plan approved under title XIX; or

(C) in the case of complete closure of a private nonprofit
hopital, or local governmental hospital, other than for re-
placement of the hospital, to the extent of actual debt obliga-
tion previously recognized as reasonable for reimbursement,
where the debt remains outstanding, less any salvage value.

(c) (1) Any hospital may file an application with the Board (i ,,
form and including data and information as the Board, with the ap-
proval of the Secretary, may require) for a transition.al allowance
with respect to any qualified conversion which was formerly initiated
after December 31, 1978. The Board, with the approval of the Secre-
tary, may also establish procedures, consistent with this section, by
means of which a finding of a reimbursement detriment may be made
prior to the actual conversion.

(2) The Board shall consider any application filed by a hospital
and if the Board finds that--

aLA) the facility conversion is a qualified facility conversion,

(B) the hospital is experiencing or will experience a ren-
bursement detriment because it carried out the qualified facility
conversion,

the Board shall transmit to the Secretary its recommendation that
the Secretary establish a transitional allowance for the hospital in
amounts reasonably related to prior or prospective use of the facility
under title V, title XVIII and the State plan approved under title
XIX, for a period, not to exceed twenty years as specified by the
Board, and, if the Board finds that the criteria in ubparagraphs. (A)
and (B) are not met, it shll advise the Secretary not to establish a
transitional allowance for that hospital. For an approved closure
under subsection (b) (3) (C) the Board may recommend or the Sec-



retary may approve, a lump-sum payment in lieu of periodic allow-
aqW68, where such payment would constitute a more effcient and
economic alternative.

(3) (A) The Board shall notify a hospital of its findings and
recommendations.

(B) A hospital dissatisfied with a recommendation may obtain
an informal or formal hearing, at the discretion of the Secretary by
filing (in the form and within a time period established by the Sec-
retary) a reqet for a hear ing.

(4) (A) Within thirty days after receiving a recommendation
from the Board respecting a transitional allowance or, if later, within
thirty days after a hearing, the Secretary shall make a final deter-
mination whether, and if so in what amount and for what riod of
time, a transitional allowance will be granted to a hospital.A final
determination of the Secretary shall not be subject to judicial review.

(B) The Secretary shall notify a hospital and anaj other appro-priate parties of the determination.
(C) Amj transitional allowance shall take effect on a date re-

*ribed by the Secretary, but not earlier than the date of completin

of the qualified facility conversion. A transition allowantoe ahaf be;nctuded as an allowable cost item in determining the reasonable cost
?fltIrred by the hospital in providing services for which payment isauthorized under this Act, erecept that the transitional allowance shall
not be considered in applying limits to costs recognized as reasonable
pursuant to the third sentence of section 1861(v) (1) and section 1861
(bb) of this Act, or in determining the amunt to be paid to a pro-

ei;der pursuant to section 1814(b), section 1933(a) (2), section 1910
(7) (3), and section 506(f) (3) of this Act.

(d) In determining the reasonable coat incrred by a hospital with
respect to which payment is authorized under a State plan approved
under title V or title XIX, any transitional allowance ashall be vcluded
as a allowable cost item.

(e) (1) The Secretary is authorized to establish transitional allow-

ances only as provided in paragraphs (d) and (3).(2) Prior to January 1, 1983, the Secretary is anthorized to estab-
lish a transitional allowance for not more than fifty hospital.

(3) On and after Janruary 1, 1982, the Secretary is a sthor.zed to

establish a transitional allowance for anay hospital which qulifies for
uch an allowance under the provisions of this section.

(4) On or before January 1, 1981, the Secretary/ shall report to theCongress evaluating the effectiveness of the program estab ished under
Sh p section including appropriate recommendation .

NOTIFICATION To STATE OFFICIALS

Sec. 1129. If the Secretary no tifies a State of any audit, quality
control perforncne report, defiienc, or any reduction, terimnatiAn,
or (dhcreae in Federal matching, under the State plan for any program
for which Federal payments are made under this Act, slmultaneaus

ot ication 8Jul also be made to the Governor of the State and the
respective char the leislatie and appropriation committees
of that State's legislature hoing urisdition over the program

affected.



EXCLUSION OF CERTAIN ITEMS IN DETERMINING REASONABLE COST AND
REASONABLE CHARGE

SEC. 1130. (a) Except as otherwise provided in subsection (b), in
determining the amount of any payment under title XVIII, under a
program established under title V7, or under a State plan approved
under title XIX of this Act, when the payment is based upon the rear
sonable cost or reasonable charge, no element comprising any part of
the cost or charge shall be considered to be reasonable if, and to the
extent that, such element is-

(1) a commission, finder's fee, or for a similar arrangement, or
(2) an amount payable for any facility (or part or activity

thereof) under any rental or lease arrangement which is, directly
or indirectly, determined, wholly or in part as a percentage, frac-
tion, or portion of the charge or cost attributed to any health ser-
ice (other than the element) or any health service inouding, but
not limited to, the element.

(b) The Secretary shall by regulations establish exceptions to the
provisions of subsection (a) with respect to any element of cost or
charge which consists of payments based on a percentage arrange-
ment, if such element is otherwise reasonable and the percentage ar-
rangemnt-

(1) is a customary commercial business practice, or
(9) provides incentives for the e/flient and economical opera-

tion of the health service.

DEVELOPMENT OF UNIFORM CLAIMS FORMS FOR USE UNDER HEALTH CARE

PROGRAMS

SEC. 1132. (a) Within the 2-year period commencing on the date of
enactment of this section, the Secretary shall to the maximum extent
possible develop and require to be employed, in the administration of
the health insurance for the aged and disabled program established
by title XVIII and the medical assistance programs approved u#der
title XIX, uniform claims forms which shall be utilized in making
payment for health services under such programs. Such claims form
may vary in form and content, but only to the extent clearly required.

(b) The Secretary shall require forms developed pursuant to sub-
section (a) to be utilized in the administration of health care progranu
(other than those referred to in subsection (a)) but over which he ha
administrative responsibility, if he determines that such use is in the
interest of effective administration of such programs.

(c) The Secretary, in carrying out the proviion of subsection (a)
shall consult with those charged with the administration of Federal
pro grams (other tian those referred to in subsections (a) and W)
and with other organization and persons that pay for health care, and
with the concerned providers of health care services, with the objective
of having a broad representation of such programs and plans to facili-
tate and encourage maximum use by other programs of such uniform
claims forms.
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COORDINATED AUDITS

SEc. 1133. If an entity provides services reimbursable on a cost-
related basis under title V or XIX, as well as services reimbursable
on such a basis under title XVIII, the Secretary shall retire, as a
condition for payment to ay State under title V or XIX with re lrot
to administrative costs incurred in the performance of audits o the
books, accounts, and records of that entity, that these audits be co-
ordinated through common audit procedures with andits performed
2irth respect to the entity for purposes of title XVIII. The Secretary
shall apportion to the program established under title V or XIX that
part of the cast of coordinated audits which is attributable to each
such program and which would not have otherwise been incurred in
an audit of the program established under title XVIII. Where the
Secretary finds that a State has declined to participate in such a com-
mon audit with respect to title V or XIX, he shall reduce the payments
otherwise due such State under such title by an amount which e esti-
*lates to be the amount that represents the duplication of costs result-
ing from such State's failure to participate in the common audit.

ENCOURAGEMENT OF PHILANTHROPIC SUPPORT FOR HEALTH CARE

SEc. 1134. (a) It is the policy of the Congress that philanthropicsupport for health care be encouraged and expanded, especially in.
support of experimntal and inovcttive efforts to i'mnprove the health
core deliery system and access to health care services.

(b) (1) r pwrpoees of determining, under title XVIII or XIX,th~e reasonable coats of any service furnished by a provid~er of health
servres-

(A) except as provided in paragraph (2), unrestricted grants,
gifts, and endowments, and income therefrom, shall not be de-
ducted from the operating costs of such provider, and

(B) grants, gifts, and endowment income designated by a donor
for paying specific operating coats of such provider shall be de-

ducted from the particular operating costs or group of costs
involved.

(2) Income from endowments and investments may be used to
reduce interest expense, if such income is from an unrestricted gift
or grant and is commidngled with other funds, except that in no event
shall any such interest expense be reduced below zero by any such
iuncome.3 .

Part B-Professional Standards Review

Prohibition Against Disclosure of Information

See. 1166. (a) Any data or information acquired by any Profes-
sional Standards Review Organization, in the exercise of its duties
and functions, shall be held in confidence and shall not be disclosed
to any person except (1) to the extent that may be necessary to carry
out the purposes of this part, (2) in such cases and under such cir-
curnstances as the Secretary shall by regulations provide to assure



adequate protection of the rights and interests of patients, health
care practitioners, or providers of health care, or (3) in accordance
with subsection (b).

(b) A Professional Standards Review Organization shall provide,
in accordance with procedures established by the Secretary, data and
information-

(1) to assist Federal and State agencies recognized by the
Secretary as having responsibility for identifying and investi-
gating cases or patterns of fraud or abuse, which data and
information shall be provided by such organization to such
agencies at the request of such agencies at the discretion of such
Organization on the basis of its findings with respect to evidence
of fraud or abuse; and

(2) to assist the Secretary, and such Federal and State agen-
cies recognized by the Secretary as having health planning or
related responsibilities under Federal or State law (including
health systems agencies and State health planning and develop.
ment agencies), in carrying out appropriate health care plan-
ning and related activities, which data and information shall be

Provided in such format and manner as my be prescribed by the
ecretary or agreed upon by the responsible Federal and State

agencies and such Organization, and shall be in the form of
aggregate statistical data (without identifying any individual)
on a geographic, institutional, or other basis reflecting the vol-
ume and frequency of services furnished, as well as the demo-
graphic characteristics of the population subject to review by
such Organization.

The penalty provided in subsection (c) shall not apply to the disclo-
sure of any data and information received under this subsection,
except that such penalty shall apply to the disclosure (by the agency
receiving such data and information) of any such data and informa-
tion described in paragraph (1) unless such disclosure is made in a
judicial, administrative, or other formal legal proceed;ng resulting
from an investigation conducted by the agency receiving the data and
information.

(c) It shall be unlawful for any person to disclose any such infor-
mation other than for such purposes, and any person violating the
provisions of this section shall, upon conviction, be fined not more
than $1,000, and imprisoned for not more than six months, or both,
together with the costs of prosecution.

(d) No patient record in the possession of a Professional Stand-
ards Review Organization, a Statewide Professional Standards
Review Council, or the National Professional Standards Review
Council shall be subject to subpena or discovery proceedings in a civil
action.

(e) No Professional Standards Review Organization and no State-
wide Profesional Standardg Review Counc shall be conidered to be
or have been an 'agency' or authority of the Governrent of he United
Stats' for the purpose of disclosure of information developed or con
lected, at any time, in carrying out functions under this Act.

* * * * * * *
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TITLE XVIII-HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * * * * S *

part A-Hospital Insurance Benefits for the Aged and Disabled
Description of Program

* * * * * * *

Scope of Benefits

Sec. 1812. (a) The benefits provided to an individual by the insur-
ance program under this part shall consist of entitlement to have pay-
ment made on his behalf or, in the case of payments referred to in
section 1814(d) (2) to him (subject to the provisions of this part)
for-

(1) inpatient hospital services for up to 150 days during any
spell of illness minus one day for each day of inpatient hospital
services in excess of 90 received during any preceding spell of ill-
ness (if such individual was entitled to have payment for such.
services made under this part unless he specifies in accordance
with regulations of the Secretary that he does not desire to have
such payment made) ;

(2) post-hospital extended care services for up to 100 days
during any spell of illness; and

[(3) post-hospital home health services for up to 100 visits
(during the one-year period described in section 1861(n)) after
the beginning of one spell of illness and before the beginning of
the next.]

(3) h&ne health aervce.
(b) Payment under this part for services furnished an individual

during a spell of illness may not (subject to subsection (c)) be made
for-

(1) inpatient hospital services furnished to him during such
spell after such services have been furnished to him for 150 days
during such spell minus I day for each day of inpatient hospital
services in excess of 90 received during any preceding spell of
illness (if such individual was entitled to have payment for such
services made under this part unless he specifies in accordance
with regulations of the Secretary that he does not desire to have
such payment made);
. (2) post-hospital extended care services furnished to him dur-
ing such spell after such services have been furnished to him for
100 days during such spell; or

(3) inpatient psychiatric hospital services furnished to him
after such services have been furnished to him for a total of 190
days during his lifetime.

(c) lf an individual is an inpatient of a psychiatric hospital on thefirst day of the first month for which he is entitled to benefits under
this part, the days on which he was an inpatient of such a hospital in
tle 150-day period immediately before such first day shall be included

Determining the number of days limit under subsection (b) (1) in-sofar as such limit applies to (1) inpatient psychiatric hospital serv-



ices, or (2) inpatient hospital services for an individual who is ainpatient primarily for the diagnosis or treatment of mental illne
(but shall not be included in determining such number of days limit
insofar as it applies to other inpatient hospital services or in deter-
In the 190-day limit under subsection (b)(3)).[(d4 Payment under this part may be made for post-hospital homehealth services furnished an individual only during the one-year

period described in section 1861 (n) following his most recent hospital
discharge which meets the requirements of such section, and only for
the first 100 visits in such period. The number of visits to be charged
for purposes of the limitation in the preceding sentence, in connection
with items or services described in section 1861(m), shall be deter-
mined in accordance with regulations.]

(e) For purposes of subsections (b), [(c), and (d)] and (r), in.
patient hospital services, inpatient psychiatric hospital services, and
post-hospital extend care services and rand post-hospital home health
services] shall be taken into account only if payment is or would be, ex-
cept for this section or the failure to comply with the request and certi-
fication requirements of or under section 1814(a), made with respect
to such services under this part.

(f) For definition of "spell of illness", and for definitions of other
terms used in this part, see section 1861.

Conditions of and Limitations on Payment for Services

Requirement of Requests and Certifications

Sec. 1814. (a) Except as provided in subsections (d) and (g) and
in section 1876, payment for services furnished an individual may be
made only to providers of services which are eligible therefor under
section 1866 and only if-

* * * * * * *

(2) physician certifies (and recertifies, where such services
are furnished over a period of time, in such cases, with such fre-
quency, and accompanied by such supportin material, appro-
priate to the case involved, as may be provided by regulations,
except that the first of such recertifications shall be required in
each case of inpatient hospital services not later than the 20th
day of such period) that-

(D) in the case of [post-hospital] home health services.
such services are or were required because the individual is or
was confined to his home (except when receiving items and
services referred to in section 1861 (a) (7)) and needed skilled
nursing care on an intermittent basis, or physical or speech
therapy, [for any of the conditions with respect to which he
was receiving inpatient hospital services (or services which
would constitute inpatient hospital services if the institution
met the requirements of paragraphs (6) and (9) of section
1861 (e) ) or post-hospital extended care services]; a plan for
furnishing such services to such individual has been estab-
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lished and is periodically reviewed by a physician; and such
services are or were furnished while the individual was under
the care of a physician; or

Payment for EPosthospitall Home Health Services

(i)(1) An individual shall be presumed to require the services
specified in subsection (a) (2) (D) of this section for purposes of mak-
ing payment to a home health agency (subject to the provisions of
section 1812) for [posthospital] home health services furnished by
such agency to such individual if-

(A) the certification and plan referred to in subsection (a) (2)
(D) of this section are submitted in timely fashion prior to the
first visit by such agency,

(B) such certification states that the medical condition of the
individual is a condition designated in regulations, and

(C) there is compliance with such other requirements and
procedures may be specified in regulations,

but only for services furnished during such limited numbers of visits
with respect to such conditions of the individual as may be prescribed
in regulations 'by the Secretary, taking into account the medical sever-
ity of such conditions, the degree of incapacity, and the minimum
period of home confinement generally needed for such conditions, and
such other factors affecting the type of care to be provided as the
Secretary deems pertinent.

* U'* * *

Part B-Supplementary Medical Insurance Benefits for the Aged
and Disabled

Scope of Benefits

See. 1832. (a) The benefits provided to an individual by the insur-
ance program established by this part shall consist of-

(1) entitlement to have payment made to him or on his behalf
(subject to the provisions of this part) for medical and other
health services, except those described in subparagraphs (B) and
(D) of paragraph (2); and

(2) entitlement to have payment made on his behalf (subject to
the provisions of this part) for-

(A) home health services [for up to 100 visits during a
calendar year];

(B) medical and other health services furnished by a
provider of services or by others under arrangement with
them made by a provider of services, excluding-

(i) physician services except where furnished by-
(T) a resident or intern of a hospital, or
(II) a physician to a patient in a hospital which

has a teaching program approved as specified in
paragraph (6) of section 1861 (b) (including serv-
ices in conjunction with the teaching programs of



such hospital whether or not such patient is an in.
patient of such hospital), unless either clause (A)
or (B) of paragraph (7) of such section is met, and

(ii) services for which payment may be made pur-
suant to section 1835 (b) (2) ; and

(C) outpatient physical therapy services, other than ser
ices to which the next to last sentence of section 1861(p)
applies; and

(D) rural health clinic services.

Payment of Benefits

See. 1833. (a) * * *
(b) Before applying subsection (a) with respect to expenses in-

curred by an individual during any calendar year, the total amount
of the expenses incurred by suoh individual during such year (which
would, except for this subsection, constitute incurred expenses from
which benefits payable under subsection (a) are determinable) shall
be reduced by a deductible of $60; except that (1) the amount of
the deductible for such calendar year as so determined shall first be
reduced by the amount of any expenses incurred by such individual
in the last three months of the preceding calendar year and applied
toward such individual's deductible under this section for suet pre-
ceding year, [andl (2) such total amount shall not include expenses
incurred for radiological or pathological services furnished to such
individual as an inpatient of a hospital by a physician in the field of
radiology or pathology, and (3) such total amount 8h41 not include
expenses incurred for diaqnostic tests with respect to which the pro-
,vision of mubsection (a) (1) (D) are applicable. The total amount of
the expenses incurred by an individual as determined under the pre-
ceding sentence shall, after the reduction specified in such sentence, be
further reduced by an amount equal to the expenses incurred for the
first three pints of whole blood (or equivalent quantities of packed red
blood cells, as defined under regulations) furnished to the individual
during the calendar year, except that such deductible for such blood
shall in accordance with regulations be appropriately reduced to the
extent that there has been a replacement of such blood (or equivalent
quantities of packed red blood cells, as so defined) ; and for such pur-
poses blood (or equivalent quantities of packed red blood cells, as so
defined) furnished such individual shall be deemed replaced when the
institution or other person furnishing.such blood (or such equivalent
quantities of packed red blood cells, as so defined) is given one pint
of blood for each pint of blood (or equivalent quantities of packed red
blood cells, as so defined) furnished such individual with respect to
which a deduction is made under this sentence.

(f) (1) In the case of durable medical equipment to be furnished an
individual as described in section 1861 (s) (6), the Secretary shall
determine, on the basis of such medical and other evidence as he finds
appropriate (including certification by the attending phvsican with
respect to expected duration of need), whether the expected duration
of the medical needs for the equipment warrants a presumption that



65

purchase of the equipment would be less costly or more practical than
rental. If the Secretary determines that such a presumption does exist,
he shall require that the equipment be purchased, on a lease-purchase
basis or otherwise, and shall make payment in accordance with the
lease-purchase agreement (or in a lump sum amount if the equipment
is purchased other than on a lease-purchase basis) ; except that the
Secretary may authorize the rental of the equipment notwithstand-
ing such determination if he determines that the purchase of the equip-
ment would be inconsistent with the purposes of this title or would
create an undue financial hardship on the individual who will use it.

(2) with respect to purchases of used durable medical equipment,
the Secretary may waive the 20 percent coinsurance amount appicable
under subsection (a) whenever the purchase price of the used equip-
ment is at least 25 percent less than the reasonable charge for com-
parable new equipment.

[(3) For purposes of paragraph (1), the Secretary may, pursuant
to agreements made with suppliers of durable medical equipment,
establish reimbursement procedures which he finds to be equitable,
economical, and feasible.]

(3) For purposes of determining the amount payable with respect
to durable medical equipment furnished an individual as described in
section 1861 (s) (6), the Secretary shall, to the extent feasible, calculate
at least annually the reasonable charge on a prospective basis and shall
take into account, in addition to the customary and prevailing charges
for such equipment, the acquisition costs of such equipment, aprropri-
ate overhead (taking into conudderation the level of delivery services
and other necessary services actually provided by the supplier), and
a reasonable margin of profit.

(4) The Secretary shall encourage suppliers of durable medical
equipment to make their equipment available to individuals entitled
to benefits under this title on a lease-purchase basis whenever possible.

** * * * * *

[Limitation on Home Health Services

[Sec. 1834. (a) Payment under this part may be made for home
health services furnished an individual during any calendar year only
for 100 visits during such year. The number of visits to be charged for
purposes of the limitation in the preceding sentence, in connection
with items and services described in section 1861 (m), shall be deter-
mined in accordance with regulations.

[(b) For purposes of subsection (a), home health services shall be
taken into account only if payment under this part is or would be
except for this section or the failure to comply with the request and
certification requirements of or under section 1835 (a), made with re-
spect to such services.]

* * * * * *

Use of Carriers for Administration of Benefits

See. 1842. (a) * * *
(b) (1) * * *



(3) Each such contract shall provide that the carrier-
(A) will take such action as may be necessary to assure that,

where payment under this part for a service is on a cost basis,
cost is reasonable cost (as determined under section 1861(v)) ;

(B) will take such action as may be necessary to assure that,
where payment under this part for a service is on a charge basis,
such charge will be reasonable and not higher than the charge
applicable, for a comparable service and under comparable cir-
cumstances, to the policyholders and subscribers of the carrier,
and such payment will (except as otherwise provided in section
1870(f)) be made-

(i) on the basis of an itemized bill; or
(ii) on the basis of an assignment inder the terms of which

(I) the reasonable charge is the full charge for the service
(except in the case of physicians' services and ambulance

service furnished as described in section 1862 (a) (4), other
than for purposes of section 1870(f)) and (II) the physi-
cian or other person furnishing such service agrees not to
charge for such service if payment may not be made there-
for by reason of the provisions of paragraph (1) of section
1862, and if the individual to whom such service was fur-
nished was without fault in incurring the expenses of such
service, and if the Secretary's determination that payment
(pursuant to such assignment.) was incorrect and was made
subsequent to the third year following the year in which
notice of such payment was sent to such individual; except
that the Secretary may reduce such three-year period to not
less than one year if he finds such reduction is consistent with
the objectives of this title:

but (in the case of bills submitted, or requests for payment made,
after March 1968) only if the bill is submitted, or a written re-
quest for payment is made in such other form as may be permit-
ted under regulations, no later than the close of the calendar
year following the years in which such service is furnished (deem-
ing any service furnished in the last 3 months of any calendar year
to have been furnished in the succeeding calendar year) ;

(C) will establish and maintain procedures pursuant to which
an individual enrolled under this part will be granted an oppor-
tunity for a fair hearing by the carrier, in any case where the
amount in controversy is $100 or more when requests for pay-
ment tinder this part with respect to services furnished him are
denied or are not acted upon with reasonable promptness or when
the amount of such payment is in controversy;

(D) will furnish to the Secretary such timely information and
reports as he may find necessary in performing his functions un-
der this part; and

(E) will maintain such records and afford such access thereto as
the Secretary finds necessary to assure the correctness and verifi-
cation of the information and reports under subparagraph (D)
and otherwise to carry out the purposes of this part;

and shall contain such other terms and conditions not inconsistent with
this section as the Secretary may find necessary or appropriate. In



determining the reasonable charge for services for purposes of this
paragraph, there shall be taken into consideration the customary
charges for similar services generally made by the physician or other
person furnishing such services, as well as the prevailing charges in
the locality for similar services.

[No charge may be determined to be reasonable in the case of bills
submitted or requests for payment made under this part after Decem-
ber 81, 1970, if it exceeds the higher of (i) the prevailing charge recog-
nized by the carrier and found acceptable by the Secretary for similar
services in the same locality in administering this part on Decem-
ber 31, 1970, or (ii) the prevailing charge level that, on the basis of
statistical data and methodology acceptable to the Secretary, would
cover 75 percent of the customary charges made for similar services in
the same locality during the last preceding calendar year elapsing
prior to the start of the twelve-month period (beginning July 1 of
each year) in which the bill is submitted or the request for pay-
ment is made. In the case of physician services the prevailing charge
level determined for purposes of clause (ii) of the preceding sentence
for any twelve-month period (beginning after June 30, 1973) speci-
fied in clause (ii) of such sentence may not exceed (in the aggre-
gate) the level determined under such clause for the fiscal year end-
ing June 30, 1973, except to the extent that the Secretary finds, on
the basis of appropriate economic index data, that such higher level
is justified by economic changes. With respect to power-operated
wheelchairs for which payment may be made in accordance with
section 1861 (s) (6), charges determined to be reasonable may not
exceed the lowest charge at which power-operated wheelchairs are
available in the locality. In the case of medical services, supplies,
and equipment (including equipment servicing) that, in the Judg-
ment of the Secretary, do not generally vary significantly in quality
from one supplier to another, the charges incurred after Decem-
ber 31, 1972, determined to be reasonable may not exceed the low-
est charge levels at which such services, supplies, and equipment are
widely and consistently available in a loyalty except to the extentand under the circumstances specified by the Secretary. The require-

Inent in suhparagra h (B) that a bill be submitted on request for pay-
ment be made by the lose of the following calendar year shall notapply if (i) failure to submit the bill or request the payment bythe
close of such year is due to the error or misrepresentation of an officer,employee, fiscal intermediary, carrier, or agent of the Department of

IHealth, Education, and Welfare performing functions under this title
and acting within the scope of his or its authority, and (ii) the bill iA
submitted or the payment is requested promptly after such error or
misrepresntation is eliminated or corrected. Notwithstanding the
provisons of the third and fourth sentences preceding this sentence,
the nrevaiin charge level in the case of a physician service in a par-
ticular locality determined pursuant to such third and fourth sentences
for the twelve-month period beginning on July 1 in any calendar
year after 1974 shall, if lower than t h prevailing charge level for
the fiscal year ending June 30, 1975, n the case of a milar physc
cianservice in the same locality by reason of the application of ea-

orme index data be raised to such prevailing charge level for the

fiscal year ending June 30,1975.]



(4) (A) In determining the reasonable charge for services for pur-
poses of pa graph (8) (iluding the services of any hospital-
associated physicians), there shall be taken into consideration the c -tomaryJ chages for siia service, generally made by the physiia
brother person furishin such aervweas, as well as the p renxziling

orea t he locality for similar serves. -
( Exept as thewe provided in clause (iii), no charge may

bt~e Ma' ""y
b dete d to be reasonle n the case of bills submitted or requests
for payment made under this part after December 81,1970, if it exceeds
the higher of (I) the prevai[zg charge recognized by the carrier and
found acceptable by the Secretary for similar services in the samne
localit in administering this part on December 31, 1970, or (II) the
prevailing charge level that on the basis of statistical data and meth
odology acceptable to the secretary, would cover 76 percent of thecustomary charges made for similar services i/n the same ocality during

the lasdt precedig calendar ar r elapsng prior to the start of the fiscalyear in which the bill is submitted or the request for payment is made.
(ii) In the case of physician services, the prevailn charge level

deter-nIed for purposes of clause (i) (II) for anty fiscal year begin-
r80, 197, may not (eept as otherwise provided in

clause (iii)) eeed (in the aggregate) the level determind undersuc clause for the fiscal year ending June 80,1973,eaoept to the extent

that the Secretary finds, on the bass of approprute economic idee
cdata, that such hgher level is ustife byy eonom c changes. M moreover,

f o ch twv e-m o n h p er o d b ego r t eang on Je w 1 of a my y ear (b eg in -

ning wilth 1979), no prevailing charge level for phy siian' services
shall be increased to the extent tat it would exceed by mor than one.

third the statewide prevailing charge level (as determined under sub-

para.raph (FE) ) for that service.
(isi) Notwthtandng the proviaions of clauses () and (ii) of this

subtha p, the prevailing charge level in the case of a p rysiian

service in a p citiculazr locality deternnned pursuant to such clauses for
the fiscal year beginning Jl 1 1975, shall, if lower than the prevail-
ing charge level for the fsal year ending June 30, 1975, in the case of
a similar physician service i tesame locality by reason of the applica-
tion of econonc index data, be raised to such prevailing charge level
for the ftscal year ending June 30,1976.

(C) Intahe case of medical services, supplies, and equipment (in
cludic equipment servicing) that, in the judgment of the Scretary,
do not genraly vany significantly in quality from one supplier to

another, the charges incurred after Decenmer J1, 1975, determined to

be reasonable may not exceed the lowest charge levels at which such
(ervCes, supplies, and qupment are widely and consistently available

in a loyalty except to the extent and under cirectances sperifed by
the Seretar. With respcet to power-oerated wheelchairs for mei

payment may be made sn accordance wintk section 1861(8) (6), charges
detrmned to be reasonable may not exceed the lowest charge at which

power-orated wheelchairs are available in the locality.

(D) The requirement in paragraph (3)(B) that a bill be submitted
or request for payment be made by the close of the following calendar
year shall not apply if (i) failure to submit the bill or request the
payment by the &se of such year is due to the error or misrepresenta-
tion of an ofwer, employee, fiscal intermediary, carrier, or agent of



the Department of Health, Education, and Welfare perforng func-
tions under this title and acting, within the scope of his or its authority,
and (ii) the bill is submitted or the payment is requested promptly
after such error or misrepresentation is eliminated or corrected.

(E) The Secretary shall determine separate statewide prevailing
charge levels for each State that, on the basis of statistical data and
methodology acceptable to the Secretary, would cover over 50 percent
of the customary charges made for similar services in the State during
the last preceding calendar year elapsing prior to the start of the fPeal
year in which the bill is submitted or the request for payment is made.
In States with more than one carrier, the statewide prevailing charge
level shall be the weighted average of the fiftieth percentiles of the
customary charges of each carrier.

(F) Notwithstanding any other provision of this paragraph, any
charge for any particular service or procedure performed by a doctor
of medicine or osteopathy shall be regarded as a reasonable charge
if-

(i) the service or procedure is performed in an area which the
Secretary has designated as a physician shortage area,

(i) the physician has a regular practice in the physician short-
age area,

(iii) the charge does not exceed the prevailing charge level as
determined under subparagraph (B), and

(iv) the charge does not exceed the amount generally charged
by such physician for similar services.

(G) For additional exclusions from reasonable cost and reasonable
charge see section 1130.

[(4)]3 (5) Each contract under this section shall be for a term of at
least one year, and may be made automatically renewable from term to
term in the absence of notice by either party of intention to terminate
at the end of the current term; except that the Secretary may termi-
nate any such contract at anytime (after such reasonable notice and
opportunity for hearing to the carrier involved as he may provide in
regulations) if he finds that the carrier has failed substantially to
carry out the contract or is carrying out the contract in a manner
inconsistent with the efficient and effective administration of the insur-
ance program established by this part.

[(5)] (6) No payment under this part for a service provided to any
individual shall (except as provided in section 1879) be made to
anyone other than such individual or (pursuant to an assignment
described in subparagraph (B) (ii) of paragraph (3)) the physician
or other person who provided the service, except that payment may
be made (A) to the employer of such physician or other person if such
physician or other person is required as a condition of his employment
to turn over his fee for such service to his employer, or (B) (where the
service was provided in a hospital, clinic, or other facility) to the
facility in which the service was provided if there is a contractual
arrangement between such physician or other person and such facility
under which such facility submits the bill for such service. No pay-
ment which under the preceding sentence may be made directly to the

hysician or other person providing the service involved (pursuant
an assignment described in subparagraph (B) (ii) of paragraph

(3)) shall be made to anyone else under a reassignment or power of
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attorney (except to an employer or facility as described in clause (A)
or (B) of such sentence) ; but nothing in this subsection shall be con-
strued (i) to prevent the making of such a payment in accordance with
an assignment from the individual to whom the service was provided
or a reassignment from the physician or other person providing such
service if such assignment or reassignment is made to a governmental
agency or entity or is established by or pursuant to the order of a court
of compotent jurisdiction, or (ii) to preclude an agent of the physician
or other person providing the service from receding any such paymentif (but only if) such agent does so pursuant to an agency agreement

under whih the compensation to be paid to the agent for his services
for or in connection with the billing or collection of payments due

such physician or other person under this title is unrelated (directly

or indirectly) to the amount of such payments or the billings therefor,
and is not dependent upon the actual collection of any such payment

State Agreements for Coverage of Eligible Individuals Who Are

Receiving Money Payments Under Public Assistance Programs
(or Are Eligible for Medical Assistance)

See. 1843. (a) * **(1) Any state, which prior to the date of en nt of thi

sbsect--
(A) ?uas nt entered into an agreement under the preced-

ing provisions of ths section, may enter into such an agree-

menit at any time wthin the twee-month period wick

begins with the month following the month in hioh thus

subsection is ented, and any such agreement shall conform

to the modifications prescried by the Secretary (as refered-
to in the third sentence of subsection (b)) and may, at the

optio of the State, contain ay provision authorized under
subsections (g) and (h) with respect to modifwcatonso
agreements with states entered into under the preceding

proision of this section; or

(B) has entered into an agreement under the predig

suant to the horty contained i subsection (g) er A,

mazy within the twelve-month period which begins with the
month followng~m the month in which this subsection is en-
acted modify such agremenCt in lke manner as if the date

referred to in subset e (g)(1) and (A)(1) were the ay

follourring the close of sch tanee-moth period.

Sec 183 (a) * * *

PERFORMED ON AN AMBULATORY BASIS

.s . 1y ( T he wec r a s h. t , in c o ns utat on w t th N

tonal Pro fessna) Standards Re anew council and appropriate med-

icc r m at specify those surgcl prTcedures which c be

af6 ad appropriately peromd, either in a hospital on an ipa-

tient-bzsk or on an abrd tory basis-
(1) in a physician's ori ; or
( h) an ambuory surgial center or hospital ..

( mo (1) If a phyician pheos in hi h offi a surgbcat pro en

pecfred by the eceary pursuant to subsection (a) (1) on an idi-



vidual insured for benefits under this part, he shall, notwithstanding
any other provision of this part, be entitled to have payment made
under this part equal to-

(A) 100 percent of the reasonable charge for the services in-
volved with the performance of such procedure (including all
pre- and post-operative physicians' services performed in con-
nection therewith), plus

(B) the amount established by the Secretary pursuant to para-
graph (2),

but only if the physician agrees with such individual to be paid on the
basks of an assignment under the terms of which the reasonable charge
for such services is the full charge therefor.

(2) The Secretary shall establish with respect to each surgical pro-
cedure speciffed pursuant to subsection (a) (1), an amount established
with a view to according recognition to the special costs, in excess of
usual overhead, which physician ns incur which are attributable to aecur-
Lug, maintaining, and staffing the facilities and ancillary services
appropriate for the performance of suck procedure in the Physician's
office, and to assuring that the performance of such procedure in the
physician's office will involve substantially less total cost than would
be involved if the procedure were performed on an inpatient basis
in a hospital. The amount so established with respect to any surgical
procedure periodically shall be reviewed and revised and may be ad-
j uted, when appropriate, by the Secretary to take account of varying
conditions in different areas.

(c) (1) Payment under this part may be made to an ambulatory
surgical center for ambulatory facility services fuvnished in connec-
tion with any surgical procedure, specified by the Secretary pursuant
to subsection (a) (2), which is performed on ao individual insured for
benefits under this part in an ambulatory surgical center, which meets
such health, safety, and other standards as the Secretary shall by
regulations prescribe, if such surqica center agrees to accept, in full
payment of all services furnished by it in connection with such proce-
dure, the amount established for such procedure pursuant to para-
graph (2).

(2) The Secretary shall establish with respect to each surgical pro-
cedure specified pursuant to subsection (a) (2), a reimbursement
amount which is payable to an ambulatory surgical center for its
serves furnished in connection with such procedure. The amount
established for any such surqical procedure shall be established with
a view to according/, recognition to the costs iwurred by such centers
generally in providing the services involved in connection with such
procedure, and to assuring that the performance of such procedure in
such a center involves less cost than would be involved if such proce-
dure were performed on an inpatient basis in a hospital. The amount
so established with respect to any surgical procedure shall periodically
be reviewed and revised and may be adjusted by the Secretary, when
appropriate, to take account of varyin.. conditions in different areas.

(3) If the physician. per forming a surgical procedure (specified by
the Secretary under subsection (a) (2) ), in a hospital on an outpatient
basis or in an ambulatory surgical center with respect to which pay-
mnent is authorized under the preceding provisions of this subsection,



o a pk c performing physici ervics in suh center or hos-
7Ytal directly related to such eugical procedure, agrees to accept as
full payment for all services perormed by him in connection with
uch procedure (iwuding pre- snd post-operative services) an amount

equal to 100 percent of the reasonab charge for such service., he shall
be paid uder this part for swh se? e an amount equal to 100 per-
cent of the reasonable charge for such services.

(d) (1) The Secreta y authorized by regulations to provide that
in case a surgical procedure specified by the Secretary pursuant to sub-
section (a) (5) is performed on an individual insured for benefits under
this part in an ambulatory, surgical center which meets such health,
safety, and other 8tondardA as the Secretary shall by regulations pre-
sri e, there shall be paid with respect to the services furnished by
such center and 'with respect to all related series (including physi-
cians services, b oror, X-ray, and diagnostic services) a singl
all-inchsive fee established pursuant to paragraph (), if all parties
furnishing all such services agree to accept such fee (to be divided
among the parties involved in such manner as they shall have pre-
viusly agr. eed upon) as f paymnt for the services furnished.(5) In imaplementing this subsection, the Secretryl shall establish

with respect to each suia procedure specified pursuant to su section
(a) (B) the amount of the al -iuuive fee for suck procedure, taking
into account suck factors as may be appropriate. The amount so estab-
lished with respect to iy eu..gia2 procedure shall per be
reviewed and revised and may be adsted, when appropriate, to take
account of varying conditions in different areas.

(e) The provisons of section 1833 (a) and (b) shall not be epp li-
cable to express attributable to services to whch aubection (b ) i

applicable, to ambulatorfy facility services (furnished by an amrbula-
tory surgical center) wich the provi of subsections (e) (1) an

(A) are applicable, to phqsicianvs' services to which the provisions of
subsection { c) (3) are applicable, or to services to which the provisions
of subsection () are applicable.

Part C-Miscellaneous Provisions

Definition of Services, Institutions, etc.

Sec. 1861. For purposes of this title-

[Pout-Hospital Home Health Servies
c(n) The term "ost-hospital home health services" means home

health services tarnished an individual within one year after his most
recent discharge from a hospital of which he was an inpatient for not
less than 3 consecutive days or (if later) within one year after his most
recent discharge from a skilled nursing facility of which he -was an
inpatient entitled to payment under part A for post-hospital extended
care services, but only if the plan covering the home health services (as
described in subsection (i)) is established within 14 days after his

discharge from such hospital or skilled nursing facility.]



Physician

(r) The term "physician," when used in connection with the per-
formoance of any function or claim, means (1) a doctor of medicine

or osteopathy legally authorized to practice medicine and surgery by

the State in which he performs such function or action (including a

physician within the meaning of section 1101 (a) (7)), [ (2) a doctor of
dentistry or of dental or oral surgery who is legally authorized to
practice dentistry by the State in which he performs such function
but only with respect to (A) surgery related to the jaw or any struc-
ture contiguous to the jaw or (B) the reduction of any fracture of the
jaw or any facial bone, or (C) the certification required by section
1814(a) (2) (E) of this Act,] (2) a doctor of dentistry or of dental or
oral surgery who is legally authorized to practice dentistry by the
State in which he performs such function, but only with respect to
(A) a function (i) which he is legally authorized to perform as such
by the State tn which he performs such functiona, ond (ii) whic, if
performed by an individual described in clause (1), would constitute
physicians' services, or ( B) the certification required by section 1814
(a) (B) (F) of this Act, (3) except for the purposes of section 1814(a),
section 1835, and subsections (j), (k), (in), and (a) of this section,
a doctor of podiatry or surgical chiropody, but (unless clause .(1)
of this subsectin also apples to him) only with respect to functions
which he is legally authorized to perform as such by the State in
which he performs them, and (4) a doctor of optometry who is legally
authorized to practice optometry by the State in which he performs
such function, but only with respect to (i) establishing the necessity
for prosthetic lenses, and (ii) any function with respect to aphakia
which he is legally authorized to perform as such by the State in which
ke performs such function, or (5) a chiropractor who is licensed as
such by the State (or in a State which does not license chiropractors as
such, is legally authorized to perform the services of a chiropractor in
the jurisdiction in which he performs such services), and who meets
uniform minimum standards promulgated by the Secretary, but only
for the purpose of sections 1861(s) (1) and 1861(c) (2) (A) and only
with respect to treatment by means of manual manipulation of the
spine (to correct a subluxation demonstrated by X-ray to exist) which
he is legally authorized to perform by the State or jurisdiction in
which such treatment is provided. For the purposes of section 1862 (a)
(4) and subject to the limitations and conditions provided in the
previous sentence, such term includes a doctor of one of the arts, speci-
fied in such previous sentence, legally authorized to practice such art
in the country in which the inpatient hospital services (referred to in
such section 1862(a) (4)) are furnished.

Medical and Other Health Services

(s) The term "medical and other health services" means any of the
following items or services:

(1) physicians' services;
(2) (A) services and supplies (including drugs and biologicals

which cannot, as determined in accordance with regulations, be



self-administered) furnished as an incident to a physician's pro-
fessional service, of kinds which are commonly furnished in
physicians' offices and are commonly either rendered without
charge or included in the physicians' bills;

(B) hospital services (including drugs and biologicals which
cannot, as determined in accordance with regulations, be self.
administered) incident to physicians' services rendered to out-
patients;

(C) diagnostic services which are-
(i) furnished to an individual as an outpatient by a hospital

or by others under arrangements with them made by a hos-
pital, and

(ii) ordinarily furnished by such hospital (or by others
under such arrangements) to its outpatients for the purpose
of diagnostic study;

(D) outpatient physical therapy services;
(E) rural health clinic services; [and]
(F) home dialysis supplies and equipment, self-care home di-

alysis support services, and institutional dialyis services and sup-
plies and

(6 antigens (subject to reasonable quantity limitations deter-
mined by the Scretary) prepared by an allergist for a particidar
patient, including antigens he prepares which are forwarded to
another qualified person for administration to the patient by or
under the supervision of another physician;

(7) ambulance service (including ambulance service to the near-
est hospital which i (A) adequately equipped, and (B) has medi-
cal personnel qualified to deal with, and available for the treat-
mnent of, the individual's illness, injury, or condition) where the
use of other methods of transportation is contraindicated by the
individual's condition, but only to the extent provided in regula-
tions;

Reasonable Cost

(v) (1) (A) [The] Subject to subsection (bb), the reasonable cost
of any services shall be the cost actually incurred, excluding theref roi
any part of incurred cost found to be unnecessary in the efficient de-
livery of needed health services, and shall be determined in accordance
with regulations establishing the method or methods to be used, and
the items to be included, in determining such costs for various types
or classes of institutions, agencies, and services; except that in any case
to which paragraph (2) or (3) applies, the amount of the payment
determined under such paragraph with respect to the services in-
volved shall be considered the reasonable cost of such services. In

rescribing the regulations referred to in the preceding sentence, the
ecretary shall consider, among other things, the principles generally

applied by national organization or established prepayment or-



gaizations (which have developed such principles) in computing the
amount of payment, to be made by persons other than the recipients
of services, to providers of services on accountof services furnished to
such recipients by such providers. Such regulations may provide for
determination of the costs of services on a per diem, per unit, per
capita, or other basis, may provide for using different methods in dif-
ferent circumstances, may provide for the use of estimates of costs
of particular items or services, may provide for the establishment of
limits on the direct or indirect overall incurred costs or incurred costs
of specific items or services or groups of items or services to be rec-
ognized as reasonable based on estimates of the costs necessary in
the efficient delivery of needed health services to individuals covered
by the insurance programs established under this title, and may pro-
vide for the rse of charges or a percentage of charges where this method
reasonably reflects the costs. Such regulations shall (i) take into ac-
count both direct and indirect costs of providers of services (exclud-
ing therefrom any such costs, including standby costs, which are de-
termined in accordance with regulations to be unnecessary in the ef-
ficient delivery of services covered -by the insurance programs estab-
lished under this title) in order that, under the methods of determin-
ing costs, the necessary costs of efficientlv delivering covered services
to individuals covered by the insurance programs established by this
title will not be borne by individuals not so covered, and the costs
with respect to individuals not so covered will not be borne'by such in-
surance programs, and (ii) provide for the making of suitable retro-
active corrective adjustments where, for a provider of services for any
fiscal period, the aggregate reimbursement produced by the method of
determining costs proves to be either inadequate or excessive.

(B) Such regulations in the case of a hospital or extended care serv-
ices furnished by proprietary facilities shall include provision for
facilities shall include provision for specific recognition of a reasonable
return on equity capital, including necessary working capital, invested
in the facility and used in the furnishing of such services, in lieu of
other allowances to the extent that they reflect similar items. The rate
of return recognized pursuant to the preceding sentence for deter-
mining the reasonable cost of any services furnished in any fiscal period
shall not exceed [one and one-half times] the percentages, specified
in the next sentence, of the average of the rates of interest, for each
of the months any part of whicl is included in such fiscal period, on
obligations issued for purchase by the Federal Hospital insurance
Trust Fund. For hospital and skilled nursing facility accounting years
beginning before July 1, 1979, the percentage referred to in the pre-
?'tu8 sentence is 150 percent and for subsequent counting years, the
percentage is-

(i) 150 percent with respect to a skilled nursing facility;
(ii) 150 percent With respect to a hospital which, during such

accounting year, had actual routine operating costs which were
greater than the mamitnum allowable routine operating costa of
such hospital as determined under section 1861(bb) (4) (B) (i);

(iii) 250 percent with respect to a hospital which, during
such accounting year had actual routine operating cost8 which
were e88 than the hospital's adjusted per diem target rate for



routne operating costs as detennined under section 1861(bb)
(4) and

(iv) £00 percent with respect to other hospitals.
(8) For additional requirements applicable to determination of

reasonable cost for services provided by hospitals, see subection (bb).
(9) for Additional exclusions from reasonable cost and reasonable

charge see section 1130.

Institutional Planning

[(z) An overall plan and budget of a hospital, extended care fa-
cility, or home health agency shall be considered sufficient if it-

[(1) provides for an annual operating budget which includes
all anticipated income and expenses related to items which would,
under generally accepted accounting principles, be considered
income and expense items (except that nothing in this paragraph
shall require that there be prepared, in connection with any
budget an item-by-item identification of the components of each
type of anticipated expenditure or income) ;

((2) provides for a capital expenditures plan for at least a 3-
year period (including the year to which the operating budget
described in subparagraph (1) is applicable) which includes and
identifies in detail the anticipated sources of financing for, and
the objectives of, each anticipated expenditure in exess of $100,-
000 related to the acquisition of land, the improvement of land,
buildings, and equipment, and the replacement, modernization,
and expansion of the buildings and equipment which would,
under generally accepted accounting principles, be considered
capital items;

I(3) provides for review and updating at least annually; and
[(4) is prepared, under the direction of the governing body of

the institution or agency, by a committee consisting of representa-
tives of the governing body, the administrative staff, and the
medical staff (if any) of the institution or agency.]

(a) An overall plan and budget of a hospital, skilled nursing facil-
ity, or home health agency ahaZI-(1) pro'ids for an annual operating budget which includes all

aticipated income and expenses related .to items which would,

uader generally accepted accounting principles, be cotsleredincome and expense "eter ( ewoept that nothing in this. paragraph
shall require that there be prepared in connctio with anti budget

an item-by-item identitfati of the components of each type oj

anti paed epnditure or income);

(f) provide for a capital expenditure pian for at 1wast a fl-
year period (includling the year to which the operatinq budget
applies) which identifies in detail the sources of inancinq and
the obieetive of each antidivated expenditure in eCeness of $ 750 .00
related to the acquisition of lend, improvement of land, buildnqR.
or equipment, and the replacement. modernization, or empansion
of the buildings and equipment, and which would, under generally



accepted accounting principles, be considered capital items, and
such capital expe nditures plan shall be a matter of public record
and available in readily accessible form and fashion;

(3) provide for annual review and updating; ad
(4) be prepared, under the direction of te governing body of

the institution or agency, by a committee consisting of represent-
atives of the governng body, administrative staff, and medical

staff, (if any) of the institution or agency.
* * * * * *

Criteria for Determining Reasonable Cost of Hospital
rvice8

(bb) (1) In order more fairly and effectively to determine reason-
able costs incurred in providing hospital services, the Secretary shall,
not later than April 1,1979, after consulting with appropriate national
organizations, establish a system of hospital classification under which
hospitals furnishing services initially will be classified-

(A) by size, with each of the following groups of hospitals
being classified in separate categories: (t) those having more
than 5, but fewer than 25, beds (ii) those having more than £4, but
fewer than 50, beds, (iii) those having more than 49, but fewer
than 100, beds, (iv) those having more than 99, but fewer than
200, beds, (v) those having more than 199, but fewer than 300,
beds, (vi) those having more than 299, but fewer ttan 400, beds,
(vii) those having more than 399, but fewer than 500, beds, and
(viii) those having more than 499 beds;

(B) by type of hospital, with (i) 8hort-term general hoe pttala
being in a separate category, (ii) hospitals which are primary

affiliates of accredited medical schools being in one separate cate-

gory (without regard to bed sie), and (iii) paychiatrw, geriatric,maternity, pediatric, or other specialty hospital being in the
same or separate categories, as the Secre tary may determine

appropriate, in light of any differences in specialty which signifi-
cantly affect the routine costs of the different types of hoepia s;

(p) as rural or urban; and
(D ) according to such other crteia as the Secretazry finds ap-

pro pniate, including modification of bed-size categories:
but the system of hospital classification small nt differentiate between

hostals on the basis of owners hip.
(B) The term "routine operating costs" used in this subsection does

not incltdde--
I A ) capital and related costs,
B) direct personnel and supply costs of hospital eduPation and

trainng programs,

(CG) coas of interns, residents, and iwnadminisrative physici ens,
I D) energy coats,

) malpractice insurane expene, or

( F) ancillary service costs.
(3) (A ) Durng the calendar qurer beginning on January 1 of each

year beginning wi t 1979, the Secretary shall deterne, for the hos-

pitas in each category of the system established under paragraph (1),



an average per diem routine operating cost amount which shall (ex-
cept as otherwise provided in this subsection) be used in determining
payments to hospital..

(B) The deterinatio shall be based uaon the amount of the hos-pitals' routine operaing costs for the most recent accounCb~ year end-

ing prior to October 1 of the called year preceding the calendar year
in which the determination is mde. if, for any accounting year

which starts on or after J ly 1,1979, a hs adual routine oper-
atig costs are in excess of the amount allowed for purposes of deter-
mining payment to the hospital pursuant to this subsection and
subsection (v), only one-half of such excess shall be taken into aceoun
in making any detemrdnation which the Secretary shall make under
this h.rgrp

(0) n mainga determinatioN, the routine operating Coa.ts of ho8-
pitals in each category shall be divided into personnel and nonperson-
nel components.

(D) (s) The personnel and nonpersonnel components of routine op-
erating costs for hospitals in each category (other than for those ex-
eluded under clause (i)) shall be divided by the total number of daysofroutine care provided by suck ospitals to determine the average per

dem routine operating cster such category.

( ii) In mk the uc* required by subparagraph ( A) theSecretary shall exclude any newty opened iwapita (as defined in the

second sentence of paragrph (4)(F)), and a hspial which he de-
terini ne is experiencing significant coat di/Jerentiak resulting from
failur of the hospital fully to meet the standards and conditions of

participation as a pro m r of serzvcea.
(E) There shall be determined for each hospital in each category

a per diem target rate for routine operating costs. Such target rate
shall equal the average per diem routine operating cost amount for the
category in which the hospital is expected to be clasifled during the
subsequent accounting year, except that the personnel component shall
be adjusted wing a wage index based upon general wage levels for
reasonably comparable work in the areas in which the hospitals are
located. If he Secretary finds that, in an area where a hospital in any
category is located for the Most recent twelve-month period for which
data with respect to such wage levels are available, the wage level for
such hospital is stgriflcantb higher than such general wage level in
that area (relative to the relationship within the same hospital group
between hospital wages and such general wages in other areas), then
such general wage level in the area shal be deemed equal to the wage
level for such hospital, only with respect to the hospitals fir8t account-
ing year ending on or after July 1,1979.

(4) (A) (i) The term "adjusted per diem target rate for routine op-
erating costs" means the per diem target rate for routine operating
Costs plus the percentage increase in costs determined under the suc-
ceeding provisions of this subparagraph.

(ii) In determining the adjusted per diem target rate, the Secre-
tary shall add an annual projected percentage increase ik the cost of
the mix of goods and services (including personnel andnon personne
costs) comprising routine operating costs, based on an i-ndez corn qos4d
of approxiimately weighted indicators of changes in the economy iM



wages and prices which are representative of services and goods in-
cluded in routine operating costs. Where actual changes in such
weighted index are significantly different (at least one-half of I per-
centage point) from those projected, the Secretary shall issue corrected
target rates on a quarterly basis. At the end of the hospital's account-
ing year, the target rate shall be ad.usted to reflect the actual changes
in such weighted index. Adjustments shall also be made to take ac-
count of changes in the hospital's classifications

(B) For purposes of payment the amount of routine operating cost
incurred by a hospital shall be deemed to be equal-

(i) inithe case of a hospital which has actual routine operating
costs equal to or greater than that hospital's adjusted per diem
target rate for routine operating costs, to the greater of-

(1) the hospital's actual routine operating costs, but not
exceeding-

(a) in the case of the first accounting year of any ho8-
pital which begins on or after July 1, 1979, and prior to
July 1, 1980, an amount equal to the aggregate of (1)
100 percent of the hospital's adjusted per diem target
rate for routine operating costs, plus (5) 15 percent of
the amount described in clause (1), and

(b) in the case of any accounting year after the ac-
counting year described in clause (a), an amount equal
to the aggregate of (1) 100 percent of the hospital's ad-
justed per diem target rate for routine operating cos
for such year, plus (B) a dollar amount equal to the dol-
lar amount deterimcd under clause; (a) (2) for the cate-
gory of such hospital, or

(11) the amounts determined for the hospital under divi-
sion (1) if it had been classified in the bed-size category which
contains hospitals closest in bed-size to such hospital's bed-
size (with a hospital which has a bed-size that falls halfway
between two such categories 6eing considered in the category
which contains hospitals with the greater number of beds),
but not exceeding the hospital's actual routine operating costs;
and

(ii) in the case of a hospithal which has actual routine operat-
ing costs which are less than that hospita's adjusted per diem
target rate for routine operatinq costs, to (I) the amount of the
hospital's actual routine operating costs, plus (II) the smaller of
(a) 5 percent of the hospital's adjusted per diem target rate for
routine operating costs, or (b) 150 percent of the amount by which
the hospital's adjusted per diem target rate for routine operating
costs exceeds the hospital's actual routine operating costs.

(C) Any hospital (other than a newly opend hospital) excluded
by the Secretary under paragraph (3) (D D) ), shall be reimbursed for
routine operating costs on the basis of the lesser of (i) actual costs or
(i) the reimbursement determined under this subsection,

(D) On or before April 1 of the year in which the Secretary deter-
mm__s the amount of the average per diem operating cost for each hos-
pital category and the adjusted per diem target rate foreach hospital,



the Secretay shall publish the determnations, and he shall notify the
hospital administrator and the adninistratine governing body of 'each
hospital with respect to all aspects of the determnation which affect
the hospital.
(E) If a hospital is detendned by the Secretarv to b--

(i) located in an underserved area where hospital services are
ot otherwise available,

(ii. certified as being currently necessary by an appropriae
plnning gency, and

(iii) underwtilised,
the adjusted per diem target rate shall not apply to that portion of
the pitass routine operating costs attributable to the underutilized
capacity.

(F) If a newly opened hospital is determined by the Secretary to
halve greater routine operating costs as a result of the cost patterns
associated with newly opened hospitals. the adjusted per diem target
rate shall not apply to that portion of'the hospitaZ's routine operation
costs attributable to such patterns. For purposes of this subpararaph
a "newly opened hospital" means a hospital which has not satiyfd the
requirements of paragraphs (1) and (7) of subsection (e) of this 8ec-
tion (under present or previous ownership) for at least twenty-four
months prior to the start of such hospital's accounting year.
(G) If a hospital is determined by the Secretary to have greater

routine operating costs as a result of in service on account of consolida-
tion, sharing. or addition of services, where such consolidation, shot-
inm, or addition has been approved by the appropriate State Health
Planning and Development Agency or Agencies, the adjusted per diem
target rate shall not apply to that portion of the hospital's routine
operating costs attributable to such change. in service.

(H) If a hospital satisfactorily demonstrates to the Secretary that
in the aggregate, its patients require a substantially greater intensity
of care than generally is provided by the other hospitals in the 8ame
category, resultinq in unusuallyg reater routine operating costs, then
the adjusted per diem target rate shall not apply to that portion of the
hoepitas routine operation costs attributable to the greater inteuity
of care refltred. To the erntent that a hospital can. dennustrate that it
ezpernences routine operatn Costs in excess of such costs for ho8pita8
having a reasonabl similar mix of patients on account of consistently
shorter lengths-of-stay in such hospital, which result from the greater
intensity of care provided by such hospital, the excess routine oper-
ating costs shall be considered attributable to the greater intensity of
care required.

(I) The Secretary may further increase the adjusted per diem tar-
gqt rate applicable in Alaska and Hawaii to reflect the higher prices
prevailing in such States.

(J) Where the Secretary finds that a hospital has manipulated Us
patient mix,, or patiem flow, or provides less than the normal ran/e
and extent of patist services, or that an unusually large proportion of
routine nurmnq service is provided bit private-duty nurses, the routine
operating costs of that hospital shall be deemed equal to the lesser of
(i) the amount determined without regard to this sulnection, or (ii)
the amount determined under subparagraph (B).



"(5) Where any provisions of this subsection are inconsistent with
section 1 8 61 (v), this subsection supemedes section 1861 (v) .

",(6) (A) Notwithstanding any other provision of this Act, in the
ase of any State which has established a reimbursement system for

hospitals, hospital reimbursement in that State under this title and
under the State plan approved under title XIX shall, with respect to
the services covered by such system, be based on that State system, if
the Secretary finds that-

"(i) the State has mandated the reimbursement system and it
at least applies to the same hospitals in the State, and to the same
costs, as the Federal reimbursement reform program established
by this subsection;

"(ii) every hospital in the State with which there is such a
provider agreement conforms to the accounting and uniform re-
porting requirements of section 1121 of this Act, and furnishes
any appropriate reports that the Secretary may require; and

"(ii) such State demonstrates to his satisfaction that the total
amount payable, with respect to inpatient hospital costs, in the
State under this title and under the State plan approved under
title XIX will be equal to or less than the amount which would
otherwise be payable for such costs under this title and such State
plan.

If the Secretary finds that any of the above conditions in a State which
previously met them have not been met for a two-year period, the Secre-
tary shall, after due notice, reimburse hospitals in that State according
to the provisions of this Act (other than this paragraph) unless he
finds that unusual, justifiable and nonrecurring circumstances led to
the failure to comply.

(B) If the Secretary finds that, during any two-year period during
al 

t 

t ' u 

--

which hspital reunbursenent under this title and under the State
plan approved under title XIX was based on a State system as pro-
vided in sub aragraph (A), the amount payable by the Fedpral Gov-
rnnent under such titles for inpatient hospital costs in such State was
in ex-ess of the amount which would have been payable for such cost8
in tuck State if reimbursement had not been based on the State system(as estimated by the Secretary), the adjusted per diem target rate for
routine operating costs (as determined under the preceding paragraphsof this subsection) for hospitals in such State shall be reduced (by
not more than 1 percent in any year) until the Federal Government
has recouped an amount equal to auth erncess payment amount.

(C) (i) The Secretary shall pay to any State in which hospitalreimbursement under this title is based on a State system as provided
in sub paragraph (A ), an amount whih bears the same ratio to the
total coat of administering the State system (including the cost of
initially putting the system into operation) as the amount paid by
the Fexleral Government under this title in such State for inpatienthospital costs bears to the total amount of impatient hospital costs in
suck State which are subject to the State system.

F(ni) Payments under ceame (i) shall be made from funds in theFederal Hosptal Insurance Trust Fund.
(iii) An amount which bears the same ratio to the total cst of

admisteryng the State system (inulstedng the coat of initially putting



the system into operation) as the amount paid under the State plan
approved under title XIX in such State for infat'ent hospital costs
bears to the total amount of inpatient hospital costs in such State
which are subject to the State system shall, for purposes of title XIX,
be considered to be an amount expended for the administration of such
State plan.

Hospital Providers of Extended Care Services

(cc) (1) (A) Any hospital (other than a hospital which has in effect
a waiver of the requirement imposed by subsection (e) (5)) which has
an agreement wutder section 1866 may (subject to paragraph (2))
enter into an agreement with the Secretary under which its inpatient
hospital facilities may be used for the furnishing of services of the
type which, if furnished by a skilled nursing facility, would constitute
posthose ital extended care services.

(B) Ci) Notwithstanding any other provision of this title, payment
to any hos pital for services furnished under an agreement entered into
under this subsection shall be based upon the reasonable cost of the
services as determined under this subparagraph.

4(ii) The reasonable cost of the services shall consist of the reason,
able cost of routine services and ancillary services. The reasonable cost
of routine services furnished during any calendar year by a hospital
under an agreement under this subsection shall equal the product of the
number of patient-day8 during the year for which the services lt,'(e
furnished and the average reasonable cost per pate'nt-day. The average
reasonable cost per patient-day 8hWl7 be established as the average rate
per patient-day paid for routine services during the previous calendar
year under the State plan (of the State in which the hospital is located)
approved under title XIX to skilled nursing facilities located in such
State and which meet the requirements specified in section 1902(a)
(28). The reasonable cost of ancillary services shall be determined in
the same manner as the reasonable coat of ancillary services provided
as inpatient hospital services.

(2) The Secretary shall not enter into an agreement under this sub-
section with any hospital unless-

(A) the hospital is located in a rural area and has less than 50
beds, and

(B) the hospital has been granted a certificate of need for the
pron'ision of long-term care services from the agency of the State
(which has been designated as the State health planning and de-
velopment agency under an agreement pursuant to section 15f1 of
the Public Health Service Act) in which the hospital is located.

(3) An agreement with a hospital entered into under this section
shall, except as otherwise provided under regulations of the Secretary,
be of the same duration and subject to termination on the 8ane condi-
tions as are agreements with skilled nursing facilities under section
1866, and shall, where not inconsistent with any provision of this sub-
section, impose the same duties, responsibilities, conditions, and limita-
tions. as those imposed under such agreements entered into under see-
tion 1866; except that no suwh agreement with any hospital shall be
in effect for any period during which the hospital does not have in



effect an agreement under section 1866, or during which there is in ef-
feet for the hospital a waiver of the requirement imposed by subsection
(e) (5). A hosp ital with respect to which an agreement has been
termUinated shall not be eligible to undertake a new agreement util a
two-year period has elapsed from the termination date.

(4)Any agreement with a hospital under this subsection shall pro-
vide that payment for services will be made only for services for which
paym ent would be made as posthospital extended care serves if those
service had been furnished by a skilled nursing facility under an
agreement entered into under section 1866, and any individual who is
furnished services for which payment mat' be made under an agree-
melt shal, for purposes of this title (other than this subsection), be
deemed to have received po8tho8pital extended care services in like
manner and to the same extent as if the services furnished by a skilled
nursing facility under an agreement under section 1866.

(5) During a period for which a hospital has in effect an aqreement
under this subsection. in order to allocate routine costs between hospi-
tal and long-term care services for pwrpome8 of determining payment
for inpatient hospital services includingq the application of reim-
bursement limits specified in section 1816(bb)), the total reimburse-
ment received for routine services from all classes of long-term care
patients, including title XVIII, the State plan approved under title
XIX. and private pay patients, shall be subtracted from the hospital's
total routine costs before calculations are made to determine title
XVIII reimbursement for routine hospital services.

(6) During any period during which an agreement is in effect with
a hospital under this subsection, the hspital shall, for services fur-
nished by it under the agreement, be covidered to satisfy the require-
ments, otherwise required, of a skilled nursing facility for purposes of
the following provisions: sections 1814(a) (2) (C), 1814(a) (6), 1814
(a) (7), 1814(h), 1861 (a) (2), 1861(i), 1861 (j) (except 1861 (j) (12) ),
and 1861(n) ; and the Secretary shall specify any other proviions of
this Act under which the hospital may be considered as a skilled nur-
ing facility.

(7) Within three years after the date of enactment of this subsection,
the Secretary shall provide a report to the Congress containing an
evabation of the program established under this subsection
Coneernsnq-

(A) the effect of the agreements on availability and effective
and economical provision of long-term care services

(B) whether the program should be continued; atd
(0) whether eligibility should be extended to other hospitals,

regardless of bed size or geographic Zocation, where there is a
shortage of long-term care beds.

Agreements With Provisions of Services

Sec. 1866. (a) (1) Any provider of services (except a fund desig-
nated for purposes of section 1814(g) and section 1835(e)) shall be
qualified to participate under this title and shall be eligible for pay-
ments under this title if it files with the Secretary an agreement-



(A) not to charge, except as provided in paragraph (2), any
individual or any other person for items or services for which such
individual is entitled to have payment made under this title (or
for which he would be so entitled if such provider of services had
complied with the procedural and other requirements under or
pursuant to this title or for which such provider is paid pursuantto the provisions of section 1814 (e)) ,and

(B) not to charge any ~didual or any other person foritems or services for which such individual is not entitled to have
payment made under this title because payment for expenses in-
curred forfsuch items or services may not be made by reason ofthe prove *ions of paragraph (1) or (9), but only if (i) such
individual was without fault inincurring such expenses and (ii)

the Secretary's determination that such payment may not be made
for such items and services was made a ur the third year follow
Iin the year in which notice of such payment was sent to such
individual; except that the Secretary may reduce such three-yearperiod to not less than oneyear if he finds such reduction is con-
istent with the objectives of this title, and . .

(C) to make adequate provision for return (or other disposi-
tion, in accordance with regulations) of any moneys incorrectly
collected from such individual or other person, and a
* (D) topromptly notify the Secretary of its employment of an
individual who, at any time during the year preceding such em-
ployment, was employed in a manaeriaI, accounting, auditing,
or similar capacity (as determined by the Secretary by regula-
tion) by an agency or organization which serves as a fiscal inter-
mediary or carrier (for purposes of part A or part B, or both, ofthis title) with respect to the provider.

(C) not to ireae amouvo due fom any individual, organiza-
tion, or agecd in order to ofset reductions made under ectily
1861(bb) in the amount paid o perd to be paid, under tki8

title.An agreement under this paragraph with a skilled nursing facility
shall be far a term of not exeedg 12 months, except that the Secre-
tary may extend such term for a period not exceeding 2 months, where
the health and safety of patients will not be jepayrd thereby, if he
finds that such extension is necessary to prevent irreparable harm to
suhd facility or hardship to the individuals being furnished items or
services by such facility or if he finds it impracticable within such 12-
month period to determine whether such acidity is complying with
the provisions of this title and regulations thereunder.

* * * * * * *(c) (1) Where e agreement filed under this title by a provider of

services has been ternnrnated by the. Secretary, such provider may notfile another agreement under th title unless the Secretary finds that
the reason for the termnatin has been removed and that there is
reasonable assurance that it will not recur.

(2) In the case of a skilled nursing facility participating in the
programs established by this title and title XIX, the Secretary may
enter into an agreement under this section only if such facility has
been approved pursuant to section 1910[(a)], and the term of any



such agreement shall be in accordance with the period of approval of
eligibility specified by the Secretary pursuant to such section.

(3) No agreement under this section with a skilled nursing facility
shall, after the date of enactment of this kara rph be entered into,
extended, or renewed, if the State in wich asu facility is located has
a State plan--

(A) which is approved under title XIX, and
( B) which covers skilled nursing facility services,

unless such facility has in effect an agreement, with the State agency
administering or supervising the administration of such State plan,
under which the skilled nursing services furnished by such facility
will be available on a non-discriminatory basis) to individuals cov-
ered for medical assistance under such State plan.

Health Insurance Benefits Advisory Council

[Sec. 1867. (a) There is hereby created a Health Insurance Benefits
Advisory Council which shall consist of 19 persons not otherwise in
the employ of the United States, appointed by the Secretary without
regard to the provisions of title 5, United States Code, governing ap-
pointments in the competitive services. The Secretary shall from time
to time appoint one of the members to serve as Chairman. The mem-
bers shall include persons who are outstanding in fields related to
hospital, medical, and other health activities, persons who are repre-
sentative of organizations and associations of professional personnel
in the field of medicine, and at least one person who is representative
of the general public. Each member shall hold office for a term of four
years, except that any member appointed to fill a vacancy occurring
prior to the expiration of the term for which his predecessor was ap-
pointed shall be appointed for the remainder of such term. A member
shall not be eligible to serve continuously for more than two terms.
Members of the Advisory Council, while attending meetings or con-
ferences thereof or otherwise serving on business of the Advisory
Council, shall be entitled to receive compensation at rates fixed by the
Secretary, but not exceeding $100 per day, including traveltime, and
while so serving away from their homes or regular places of business
they may be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5, United States
Code, for persons in the Government service employed intermittently.
The Advisory Council shall meet as the Secretary deems necessary,
but not less than annually

[(b) It shall be the function of the Advisory Council to provide
advice and recommendations for the consideration of the Secretary on
matters of general policy with respect to this title and title XIX.3

AGREEMENTS WITH PHYSICIANS TO ACCEPT ASS iGNMENTS

SEc 1868. (a) For purposes of this section the term "participating
physician means a doctor of medicine or osteopathy who hw in effect
an agreement with the Secretary by which he agrees to accept an
assignment of claim (as provided for in section 184J ( b) (3) (B) (ii))
for each physicians' service (other than those exOcluded rom coverage



by section 1862) performed by him in the United States for an individ-
ual enrolled under part B. The assignment shall be in a form prescribed
by the Secretary. The agreement may be terminated by either party
upon 30-days' notice to the other, filed in a manner prescribed by the
x'ecreta V......

. (b) 2o expedite processing of claims from partici ing physi-
cans, the Secretary shall establish procedures and develop appropri-
ate forms under which-

(I each physician will submit his claims on one of alternative
8t 7 Iied approved bases including multiple listing of patients,
and the Secretary shall act to assure that these claims are proc-
essed exeditiously, and

(B) the physician shall obtain from each patient enrolled under
part B (except in cases where the Secretary finds it impractical
for Me patient to furnish it) and shall make available at the Sec-
retary's request, a signed statement by which the patient (A)
agrees to make an assignment with respect to all services fur-
nished by the physician and (B) authorizes the release of any
medical information needed to review claims submitted by thephyaunan.... .(c)(1) Participating physicians shall be paid administrative cost-

savings allowances (as determined under paragraph (2) ) in addition
to the reasonable charges that are payable.

(t) The administrative cost-saing allowance shall be $1 for each
claim the participating physician submits in accordance with te aim-piijied bit ing procedure referred to in subsection (14) and these pay-
ments shall be treated as an adminstratie expense to the medical
insurance program, except that-

(A) not more than $1 shall be payable to a physician for claimsfor services furnished to any particlar patient within any 7-day
period;

(B) no administrative cost-savings allowance shall be payable
for services performed for a hospital inpatient or outpatient
unless:

(i) the services are surgical services, anesthesia services,
or services performed by a physician who, as an attending or
consulti physician, personally exam ned the patient and
whose o oe or regular place of practice is located outside a
hos pital and

(ii) the physician ordinarily, bills directly (and notthrough such hospital) for hs series ; and
(Cu ) no administrative cost-savings allowance shall be payable

for services which consist solely of laboratory or X-ray services

which are for hospital inpatient or outpatients or are performedoutside the office of the participating physician.

Determinations; Appeals

•See. 1869. (a) The determination of whether an individual is en-
titled to benefits under part A or part B, and the determination of the
amount of benefits under part A, shall be made by the Secretary in
accordance with regulations prescribed by him.



(b) (1) Any individual dissatisfied with any determination under
subsection (a) as to-

(A) whether he meets the conditions of section 226 of this Act
or section 103 of the Social Security Amendments of 1965, or

(B) whether he is eligible to enroll and has enrolled pursuant
to the provisions of partB of this title, or section 1818, or section
1819, or

(C) the amount of benefits under part A (including a deter-
mination where such amount is determined to be zero).

shall be entitled to a hearing thereon by th2e Secretary to the same
extent as is provided in section 205 (b) and to judicial review of the
Secretary's final decision after such hearing as is provided in section
205(g).

(2) Notwithstanding the provisions of subparagraph (C) of para-
graph (1) of this subsection, a hearing shall not be available to an
individual by reason of such subparagraph (C) if the amount in con-
troversy is less than $100; nor shall judicial review be available to an
individual by reason of such subparagraph (C) if the amount in con-
troversy is less than $1,000.

(c) Any institution or agency dissatisfied with any determination
by the Secretary that it is not a provider of services, or with any
determination described in section 1866(b) (2), shall be entitled to a
hearing thereon by the Secretary (after reasonable notice and oppor-
tunity for hearing) to the same extent as is provided in section 205 (b),
and to judicial review of the Secretary's final decision after such hear-
ing as is provided in section 205 (g). If the Secretary's determination
terminates a provider with an existing agreement pursuant to section
1866(b) (2); or if such determination consists of a refusal to renew an
existing provider agreement, the provider's agreement shall remain in
efect until the period for fiing a request for a hearing has expired or,
if a request has been filed, until a final decision has been made by the
Secretary; except thait the agreement shall not be extended if the Sqecre-
tary makes a written determination, specifying the reasons theref or,
that the continuation of provider status constitutes an immediate and
serious threat to the health and safety of patients and if the Secretary
certifies that the proavider has been notified of such deficiencies and has
failed to correct them.

Overpayments on Behalf of Individuals and Settlement of Claims
for Benefits on Behalf of Deceased Individuals

Sec.1870. (a) * * *

(f) If an individual who received medical and other health services

for which payment may be made under section 1832(a) (1) dies, and-
(1) no assignment of the right to payments was made by such

individual before his death, and
(2) payment for such services has not been made,..

[payment for such services shall be made to the physician or other
person who provided such services, but payment shall be made under
this subsection only in such amount and subject to such conditions
as would have been appreciable if the individual who received the
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services had not died, and only if the person or persons who provided
the services agrees that the reasonable charge is the full charge for the
services.]payment for such services shad be made (but only in such amount and
subjyect to such conditions as would have been applicable if the mndi.
'vttw ho received the 8ervwes had not died) to--

_"(A) the physician or other person who rovided such services,
but only on the condition that such physician or person agrees
that the reasonable charge i. the fulW charge for th servwes, or

"(B) the spouse or other legally designated r'eresent ative of
such individual, but only ifj(i) the condition specified in sub-paragraph (A) s notmet, (i) such souse or representative
re.uests (in such form, and manner as the eretary shall by regu-
lation. prescribe ) that payment be made under this subparagraph.

TITLE XIX--GRANTS TO STATES FOR MEDICAL
ASSISTANCE PROGRAMS

State Plans for Medical Assistance

See. 1902. (a) A Stftte plan for medical assistance must--

(13) provide--
* * * * * * *

[(D) for payment of the reasonable cost of inpatient hos-
pital services provided under the plan, as determined in ac-
cordance with methods and standards, consistent with section
1122, which shl be developed by the State and reviewed
and approved by the Secretary and (after notice of approval
by the Secretary) included in the plan, except that the reason-
able cost of any such services as determin edunde r such meth-
ods and standards shall not exceed the amount which would
be determined under section 1861(v) as the reasonable cost
of such services for purposes of title XVIII; and]

(D) for payment of the reasonable cost of inpatient ho8-
pital 8erlvloes provided under t he plan, app4Cn~ the methods
speosfied in seon 1861(v) and sectio 186'1(bb) , which are
consistent with section 1122; and

(E) effective .July 1, 1976, for payment of the skilled nurs-
ing facility and intermediate care facility services provided
un-der the plan on a reasonable cost relate basis (and which
may, at the option of the State, include reasonable allowances
for the fa~ities in the form of inentive payments related.
to e*Ycient peromne), as determined in accordance with
methods and standards which shall lie developed by the State
on the basis of cost-finding methods approved and verifiedby the Secretary; and

• (23)bexpt in the case of Puerto Rico the Virgn Islands, and

Guam, provide that any individual eligible for medical assistance



(including drugs) may obtain such assistance from any institu-
tion, agency, community pharmacy, orperson, qualified to perform
the service or services required (including an organization which
provides such services, or arranges for their availability, on a
prepayment basis), who undertakes to provide him such services;
and a State plan shall not be deemed to be out of compliance with
the requirements of this paragraph or paragraph (1) or (10)
solely by reason of the fact that the State (or any political subdi-
vision thereof) (A) has entered into a contract with an organiza-
tion which has agreed to provide care and services in addition to
those offered under the State plan to individuals eligible for medi-
cal assistance who reside in the geographic area served by such
organization and who elect to obtain such care and services from
such organization, or by reason of the fact that the plan provides
for payment for rural health clinic services only if those services
are provided by a rural health clinic, or (B) during the three-
year period beginning on the date of enactment of the Medicare-
Medicaid Administrative and Reimbursement Reform Act, has
made arrangements through a competitive bidding process or
otherwise for the purchase of laboratory services referred to in
section 1905(a) (3), if the Secretary has found that (i ade uate
services will be available under such arrangements, (ii) suc lab-
oratory services will be provided only through laboratories (I)
which meet the requirements of section 1861 (e) (9), paragraphs
(10) and (11) of section 1861(8), and such additional require-
ments as the Secretary may require, and (II) no more than 75
per centum of whose charges for such services are for services
provided to individuals who are entitled to benefits under this title
or under part A or part B of title XVIII, and (iii) charges for
services provided under such arrangements are made at the lowest
rate charged (determined without regard to administrative costs
which are related solely to the method of reimbursement for such
services) for comparable services by the provider of such serv-
ices, or, if charged for on a unit price basis, such charges result in
aggregate expenditures not in excess of expenditures that would
be made if charges were at the lowest rate charged for comparable
services by the provider of such services;

(27) provide for agreements with every person or institution
providing services under the State plan under which such person
or institution agrees (A) to keep such records as are necessary
fully to disclose the extent of the services provided to individuals
receiving assistance under the State plan, [and] (B) to furnish
the State agency or the Secretary with such information, regard-in.g any payments claimed by such person or institution for pro-
vdirng services under the State plan, as the State agency or the
Secretary may from time to time request, and (C) not to increase
amounts due from any individual, organization, or agency in order
to offset reductions made pursuant to the requirements contained
in section 1902(a) (13) (D) in the amount paid, or expected to be
paid under the State plan;
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(28) provide that any skilled nursing facility receiving pay-
ments under such plan must satisfy all of the requirements con-
tained in section 1861(j), except that the exclusion contained
therein with respect to institutions which are primarily for the
care and treatment of mental diseases and tuberculosis shall not
apply for purposes of this title, and provide that any laboratory
services (other than such services provided in a physician's office
paid for under such plan must be provided by a laboratory ihch
during the three-year period beginning on the date of enactment
of the Medicare-Medicaid Administrative and Reimbursement
Reform Act meets the requirements of section 1861(e) (9), para-
graphs (10) and (11) of section 1861(s) or, in the case of a rural
health clinic, subsection 1861 (aa) (2) (G) ;

(29) include a State program which meets the requirements
set forth in section 1908, for the licensing of administrators of
nursing homes;

(30) provide such methods and procedures relating to the utili-
zation of, and the payment for, care and services available under
the plan (including but not limited to utilization review plans as
provided for in section 1903(i) (4)) as may be necessary to s fe-
guard against unnecessary utilization of such care an 4 services
and to assure that payments (including payments for any drugs
provided under the plan) are not in excess of reasonable charge
consistent with efficiency, economy, and quality of care; and. ;,,
the case of laboratory sere ces referred to in section 1905(a) (3),
such payments do not exceed the lowest amount charged (deter-
mnned without regard to administrative costs which are related
solely to the method of reimbursemnent for such services) to any
person or entity for such services by that provider of laboratory
services;

(39) provide that, subject to subsection (g), whenever the single
State agency which administers or supervises the administration
of the State plan is notified by the Secretary under section 1862
(e) (2) (A) that a physician or other individual practitioner has
been suspended from participation in the program under title
XVIII, the agency shall promptly suspend such physician or
practitioner from participation in the plan for not less than the
period specified in such notice, and no payment may be made under
the plan with respect to any item or service furnished by such
physician or practitioner during the period of the suspension
under this title; [and].

(40) require each health services facility or organization which
receives payments under the plan and of a type for which a uni-
form reporting system has been established under section 1121 (a)
to make reports to the Secretary of information described in such
section in accordance with the uniform reporting system (estab-
lished under such section) for that type of facility or
organization[.

(41) contain provisions reasonably directed at the denial of
eligibility for medical assistance under the States plan to an in-
dividual who would be ineligible for such assistance except for



the transfer of assets, for substantially les than fair market
value; except that such denial shall be made only to the extent
authorized under the last sentence of section 1904 or under other
provisions of this title; and

(42) provide (A) that the records of any entity participating in
the plan and providing services reimbwrsable on a cost-relatej'
basis will be audited as the Secretary determines to ba necessary
to insure that proper payments are made under the plan, (B) that
such audits8, for such entities also providing service8 under *part
A of title XVIII, will be coordinated and conducted jointly (to
such extent and in such manner as the Secretary shall prescribe)
with audits conducted for purposes of such title, and (2) for pay-
ment of the portion of the costs of each such common audit of such
an entity equal to the portion of the cost of the common audit
which is attributable to the program established under this title
and which would not have otherwise been incurred in an audit
of the program established under title XVIII.

* * * * * * *

Payment to States
Sec.1903. (a) * * *

.$ S * * * * *

(i) Payment under the preceding provisions of this section shall
not be made-

(1) with respect to any amount paid for items or services
furnished under the plan after December 31, 1972, to the extent
that such amount exceeds the charge which would be determined
to be reasonable for such items or services under (the fourth and
fifth sentences of section 1842(b) (3) subparagraphs (B) (ii),
(B) (iii), (C),and (F) of section 184(b) (4) ; or

(2) with respect to any amount paid for services furnished
under the plan after December 31, 1972, by a provider or other
person during any period of time, if payment may not be made
under title XVIII with respect to services furnished by such pro-
vider or person during such period of time solely by reason of a
determination by the Secretary under section 1862(d) (1) or under
clause (D), (E), or (F) of section 1866(b) (2), or by reason of
noncompliance with a request made by the Secretary under clause
(C) (ii) of such section 1866(b) (2) or under section 1902(a) (38);
or

(3) with respect to any amount expended for inpatient hospital
services furnished under the plan to the extent that such amount
exceeds the hospital's customary charges with respect to such
services or (if such services are furnished under the plan by a
public institution free of charge or at nominal charges to the
public) exceeds an amount determined on the basis of those items
(specified in regulations prescribed by the Secretary) included in
the determination of such payment which the Secretary finds will
provide fair compensation to such institution for such services;
or

(4) with respect to any amount expended for care or services
furnished under the plan by a hospital or skilled nursing facility



unless such hospital or skilled nursing facility has in effect a utili-
zation review plan which meets the requirements imposed by sec-
tion 1861(k) or purposes of title XVIII; and if such hospital or
skilled nursing facility has in effect such a utilization review plan
for purposes of title XVIII, such plan shall serve as the plan
required by this subsection (with the same standards and proce-
dures and the same review committee or group) as a condition of
payment under this title; the Secretary. is authorized to waive
the requirements of this paragraph if the State agency demon-
strates to his satisfaction that it has in operation utilization re-
view procedures which are superior in their effectiveness to the
procedure required under section 1861(k).

(r) In the administration of this title, the fact that an individual
who is an inpatient of a skilled nursing or intermediate& care facility
leaves to make visits outside the facility shall not conclusively indi-
cate that he does not need services which the facility is designed to
provide; however, the frequency and lenth of such visits shall be
considered, together ,with other evidence. in determining whether the
individual is in need of the facility's services.

. (8) For additional exclusion from reasonable cost end reasonable
charqe see section 1130.

(t) Notwithstanding any other provision of this section no pay-
fmtnt shall be made to a State with respect to expenditures incurred
by it for services in a skilled nursing facility unless such facility has
an agreement with the Secretary in effect under section 1866 and such
facility has in effect and conforms to a olicy (which it shall amply
pub licize). of not discriminating for aMission and treatment pur-
poses against any patient because he is insured for bene fits under part
A of title XVIII.

Operation of State Plans

See. 1904. If the Secretary, after reasonable notice and opportunity
for hearing to the State agency administering or supervising the ad-
ministration of the State plan approved under this title, finds-

(1) that the plan has been so changed that it no longer complies
with the provisions of section 1902; or

(2) that in the administration of the plan there is a failure to
comply substantially with any such provision;

the Secretary shall notify such State agency that further payments
will not be made to the State (or, in his discretion, that payments will
be limited to categories under or parts of the State plan not affected
by such failure), until the Secretary is satisfied that there will no
longer be any such failure to comply. Until he is so satisfied he shall
make no further payments to such State (or shall limit payments to
categories under or parts of the State plan not affected by such
failure). The Secretary shall not find that a State has failed to com-
ply with the requirements of this titQle solely because it denies medical
assistance to an individual who would be ineligible for such assistance
if, in determining whether he is eligible for benefits under title XVI
of this Act, or, in the case of an individual who is not included under



98

section 1902(a) (13) (B), in determining whether he is eligible for
medical assistance under the State plan, there was included in is re-
sources any asset owned by him within the preceding twelve months
to the extent that he gave or sold that asset to any person for sub-
stantially less than its fair market value for the purpose of establish-
tng eligibility for medical assistance under the State plan (and any
rich transaction shall be presumed to have been for such purpose un-
less such individual furnishes convincing evidence to establish that the
transaction was for some other purpose).

[Certification and Approval of Skilled Nursing Facilities and of
Rural Health Clinics

[Sec. 1910. (a) (1) Whenever the Secretary certifies an institution in
a tate to be qualified as a skilled nursing facility under title XVIII,
such institution shall be deemed to meet the standards for certification
as a skilled nursing facility for purposes of section 1902(a) (28).

[(2) The Secretary shall notify the State agency administering the
medical assistance plan of his approval or disapproval of any institu-
tion which has applied for certification by him as a qualified skilled
nursing facility.

[(b) (1) Whenever the Secretary certifies a facility in a State to be
qualified as a rural health clinic under title XVIII, such facility shall
be deemed to meet the standards for certification as a rural health
clinic for purposes of providing rural health clinic services under this
title.

[(2) The Secretary shall notify the State agency administering the
medical assistance plan of his approval or disapproval of any facility
in that State which has applied for certification by him as a qualified
rural health clinic.]

CERTIFICATION AND APPROVAL OF SKILLED NURSING AND INTERMEDIATAi

CARE FACILITIES

SEC. 1910. (a) The Secretary shall make an agreement with any
State which is willing and able to do 80 whereby the State health
agency or other appropriate State or local agencies (whichever are
utilized by the Secretary pursuant to 1864(a)) will be utilized to reo-
ommend to him whether an institution in the State qualifies as a skilled
nursing facility (for purposes of section 1902(a) (28) ) or an inter-
mediate care fttoility (for purposes of section 1905 (c) ).

(b) The Secretary shall advise the State agency administering the
medical assistance plan of his approval or disapproval of any institu-
tion certified to him as a qualified skilled nursing or intermediate care
facility for purposes of section 1902(a) (28) or section 1905(o) and
specify for each institution the period (not to exceed twelve months)
for which approval is granted, except that the Secretary may extend
th.t term for up to two months, provided the health and safety of
patients will not be jeopardized, if he finds that an extension is neces-
gary to prevent irreparable harm to the facility or hardship to the
facility's patients or if he finds it impracticable within the twelv-



month period to determine whether the facility is complying with the
provisions of this title and applicable regulations. The State agency
may, upon approval of the Secretary, enter into an agreement tawth any
8kled nursing or intermediate care facility for the specified approval
period.

(o) The Secretary may cancel approval of any skilled nurMq or in-
termidiate care facility at any time if he find, that a facility fail to
reet the requirements contained in. section 190 a) (28) or section 1905
c), or if he finds grounds for termination of his agreement with the

facility pursuant to section 1866(b). In that event the Secretary hall
Totify the State agency and the skilled nursiny or intermediate care
facility that approval of eligibility of the facility to participate in the
programs established by this title &d title XVIII shall be terminated
at a time specifed by the Secretary. The approval of eligibility of any
such facility to participate in the programs may not be reinstated un-
less the Secrtary fins that the reason for termination has been re-
moved and there is reasonable assurance that it will not recur.

(d) Effective July 1, 1979, no payment may be made to any State
under this title for skilled rising or ingermediate care facility serv-
ices furnished by any fa"ilty-

(1) which does not have in effect an agreement with the State
agency pursuant to subsection (b), or

(9) with respect to which approval of eligibility to participate
in the programs established by this title or titleXVIII has been
ter inated by the Secretary and has not been reinstated, except
that payment may be made for up to thirty days for skilled nur-
ing or intermediate care facility services furnished to any eligi-
ble individual who was admitted to the facility prior to the
effective date of the termination

(e) Any skilled nursing facility or intermediate care facility which
is issatified with any determination by the Semetary that it no long-
er qualify as a skilled nursing facility or inter ndiate care facility
for purposes of this title shall be entitled to a hearing by the Aecre-
tary to the same extent as is provided in section 205(b) and to

c reviw of the S t s afteris
provided i section 205(g). Any agreement between suck facility and
the State agenc shail rema in effect until the period for filing a re-r ~t, f ora hea7ng has ewpred or, if a request has been fldwntlr a
e-iion has been made by the Secretary: ea~cept that the agreement

shall not be emeended if the Secretary makes a written detenniatioN,
speifying the reasons therefore, that the continuatim of provider
status constitutes an imimediate and serious threat to the health andsafety of patients, and the eretary certifies that the facity hs been
notify of its defcinies and has aile to correct them.

CERTIPtartio AND APPROVAL OF RURAL HEAfTH CLINiCS

SEC. 1910. (a) Wh~aever the Secretary certifies a facility in a State
to be a quaZifed rural health clinic wider tit XVIII, such facility
shall be deemed to meet the standards for certifwaton as a rural health
clinic for purposes of providing rural health Clink services under this
title.



(b) The Secretary shall notify the State agency administering the
medical assmanee plan of his approval, or disapproval of any facility
in that State which has applied for certification by him as a qualified
rural health clinic.

* ** **

HOSPITAL PROVIDERS OF SKILLED NURSING AND INTERMEDIATE CARE
SERVICES

SEc. 1913. (a2 Notwithstanding any other provision of this title,
payment may 2e made, in accordance w'th this section, under an
approved State plan for skilled nursing services and intermediate
care services furnished by a hospital which has in effect an agreement
under section 1861 (cc).

(b) (1) Payment to any such hospital, for any skilled nursing or
intermediate care services furnished, shall be at a rate egual to the
arerage rate per patient-day paid for routine services during the pre-
vious calendar year under the State plan to skilled nursing and inter-
mediate care facilities located in the State in which the hospital is lo-
cated. The reasonable cost of ancillary services shall be determined in
the same manner as the reasonable cost of ancillary services provided
for inpatient hospital services.

(2) With respect to any period for which a hospital has in effect
an agreement under sect.'on 1861(c), in order to allocate routine costs
between hospital and long-term care services, the total reimbursement
for routine Services received from all classes of long-term care patients
including title XVIII, the State plan, and private pay patients, sha4

be subtracted from the hospital total routine costs before calculations
are made to determine reimbursement for routine hospital services
under the State plan.


