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Mr. Ibﬁ@, from the Committee on Finance,
submitted the following

REPORT

[To accompany H.R. 984]

' The Committee on Finance, to which was referred the bill (H.R.
934) for the relief of Brian and Vera W. Hall, having considered the
same, reports favorably thereon with an amendment and an amend-
ment to the title and recommends that the bill as amended do pass.

1. SuMMARY OF THE BILL

As reported, the provisions of S. 505, the Medicare-Medicaid Ad-
ministrative and Reimbursement Reform Act of 1979 (as well as pro-
visions of S. 507 and S. 508) as amended by the committee and added
as an amendment to IL.R. 934, can be divided into four major parts:

rovisions relating to hospitals; provisions relating to skilled nursing
acilities, intermegia,te care facilities and home health care; provisions
relating to medical and other health services; and miscellaneous pro-
visions. The summary presented below briefly outlines the bill as
reported.

PRIVATE RELIEF PROVISIONS

The proposed legislation would extend the 18-month statutory time
period allowable under section 1034 of the Internal Revenue Code,
to permit Mr. Brian Hall and Mrs. Vera W. Hall of Laguna Beach,
Calif.; an adjusted sales price (that is, reduced ,basisﬁ on their new
residence for Federal income tax purposes. Essentially, the biil ex-
tends the advantages of section 1084 treatment so that claimants will
not have to pay on capital gains tax on the sale of their old residence.
Under the provisions of this legislation, the claimants would retro-
actively receive the benefit of an additional 51 days' grace period.

(1)



2

PROVISIONS RELATING TO HOSPITALS

1. The bill establishes a new method of reimbursement for routine
Oper: costs for hospitals under the medicare and medicaid pro-
grams. The new mechanism, to be effective July 1, 1980, would pro-
vide for incentive reimbursement—rewarding hospitals whose routine
operating costs are below average, and penalizing hospitals - whose
routine operating costs are substantially above average.

Comparisons among institutions woufd be facilitated by:

Classifying hospitals in groups, by bed size, location, type
of hospital, or other categories found to be appropriate; and
- Applying the reimbursement system initially to routine op-
erating costs (for example, routine nursing, administrative,
maintenance, supply and food costs), and excluding elements
of routine costs which are not yet susceptible to equitable
comparison, such as costs of capital, costs of education and
training programs, malpractice insurance, energy, etc. Such
excluded costs would continue to be reimbursed as under cur-
rent law until such time as those costs can be compared.

A target rate for routine operating costs would be determined for
each hospital by :

Calculating the average per diem routine operating cost
for the hospitals in each classification group; and

Adjusting the personnel cost component of the group aver-
age to reflect the difference in wages in effect in eac%x hospital’s
area,

Hospitals whose actual routine operating costs fell below their
target rate would receive their costs plus one-half of the difference
between their costs and their target rate, with the bonus payment
limited to 5 percent of the target rate. In the first year, hospitals whose
actual costs exceeded their target rate, but were no more than 115
percent of that rate, would be paid their actual costs. Those with costs
above 115 percent of their payment rate would have their reimburse-
ment. limited, to 115 percent of the target rate. Beginning with the
second year, the reimbursement limit would be reduced below the 115
l[:ercent level. To ease transition of the program, only one-half of the

onuses and penalties would be applied during the first two years of
the program. | ;

Provision is made for a hospital to demonstrate that its unusually
high routine costs are caused by (1) underutilization of beds or facil-
ities, but only where such beds or facilities are necessary to meet the
needs of an underserved area, (2) an unusual patient mix which results
in a greater intensity of routine care, (3) changes in services due to
approved consolidations or sharing of services with another hospital,
and (4).startup costs associated with a new hospital. Provisions are
also included to assure that hospitals whose higher costs per day are
more than offset by reduced leneths of stay would not be disadvan-
taged. To the extent that such additional costs could be justified, they
v;dulljdl Ibe excluded from the reimbursement criteria provided for in
the bill.

If the Secretary is satisfied that a State hospital reimbursement con-
trol system would result in aggregate medicare and medicaid payments



3

to.the hospitals located in that State for routine and nonroutine costs
which are no greater than would otherwise be payable by medicare
and medicaid under the system established by the bill, then payments
to hospitals in that State could, at the State’s request, be based on
the State system. A State with an approved reimbursement control
program would be reimbursed for the medicare program’s propor-
tionate share of the cost to the State of operating the State program,
The State’s medicaid program would pay its proportionate share of
eosts which would be matchable with Federal funds as an administra-
tive expense. In addition, medicare and medicaid would pay their pro-
portionate share of startup costs incurred following approval of a
State reiinbursement control program. S ,

To the extent not specifically otherwise provided for under the bill,
hospital reimbursement would be made by medicare and medicaid
subject to and under the provisions of present law. |

The bill requires the Secretary to appoint a 15-member Health
Facilities Costs Commission. The Commission would monitor and
study all aspects of the cost reimbursement program and propose
such changes and refinements on a continuing basis as it found ap-
propriate. The Commission would be directed to develop admin-
istrative and legislative recommendations to refine the method of re-
imbursing hospitals for routine costs and for the application of simi-
lar limitations-to other hospital costs and to the costs of other pro-
viders of ‘services, such as skilled nursing facilities, intermediate care
facilities, home health agencies, and renal dialysis facilities.

2. The bill provides for including in payments to short-term hos-
pitsls; reimbursement for increased operating costs and, in the case of
nonprofit institutions, for increased capital costs associated with the
closing down or conversion to approved use of underutilized bed
capacity or services. This would include costs which might not be
otherwise reimbursablé because of payment “ceilings”, severance pay,
“mothballing” and related expenses. In addition, nonprofit hospitals
could centinue to receive capital allowancesin the form of depreciation
or interest on debt-in connection with the terminated beds. In the case
of complete closing down of a hospital, payments would continue to-
ward repa.ymenii"o% any debt, to the extent previously recognized by
the program and actually outstanding. Appropriate safeguards are in-

eluded to forestall abuse or speculation.. o

3. The bill includes several changes in the current law limitations
on medicare and medicaid payments related to certain capital expendi-
tures by health care facilities and home health agencies. These changes
also Iink reimbursement to the health planning law by requiring that
the designated planning agency approve capital expenditures in ex-
cess of 511150,000 (rather than $100,000, as under present law) as a
condition of medicare and medicaid reimbursements for capital and
direct operating costs associated with those expenditures. A special
procedure is established for proposed capital expenditures in metro-

olitan areas which include more than one State or jurisdiction. All

tates or jurisdictions in the area must approve the expenditure, or it
would be-considered disapproved for purposes of reimbursement sub-
ject to réview by the Secretary. Section 1122(g) of the Social Security
Act is amended to clarify that notice, approval and reimbursement
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penalty requirements contained in that section with respect to ap-
proval of health care facility ca&ital expenditures do not apply fo
simple changes of ownership (eitheér by purchase, or under lease or
comparable arrangement) of existing and operational facilities which
create no new beds or services, s S

4. The bill changes the allowed rate of return on for-profit hospitals’
net equity, which under present law is equal to 114 times the current
rate of return on Social Security trust funds. The new rate of return
multiplier would be: 214 times for hospitals entitled to an incentive
payment under the incentive reimbursement system in sec. 202 of the
bill; 2 times for hospitals that are reimbursed only their reasonable
costs; and 114 times for hospitals with costs in excess of their routine
cost limits. =~ B o | L

5. The bill provides for medicare, medicaid and the maternal and
child. health programs to share findings from a single audit where
thg.;se programs reimburse the same entity on the basis of its reasonable
costs.

6. The bill would exclude certain charitable donations for the pur-
pose of determining the reasonable costs that are reimbursable under
medicare and medicaid. ' e L

7. The bill authorizes the Secretary to apply medicare standards to
rural hospitals more flexibly to take into account the, availability
of qualified personnel, the scope of services furnished, and the econo-
mic impact of structural standards which, if rigidly applied, would
result in unreasonable financial hardship for a rural hospital ; but only
to the extent that such differential s;ptﬁication of the standards. does
not adversely affect the health and safety.of patients.

8. The bill would recognize podiatrists, acting within the scope of
their practice, for purposes of physician certification and participa-
tion as physicians in utilization review under medicare. .

9. The bill provides that medicare would not reimburse any institu-
tion for a disproportionate share of costs until evidence is produced
which justifies a specific adjustment under given circumstances for
given facilities. ‘ . -

10. The bill provides that in certain cases medicare and medicaid pay-
ments to hospitals be made at the average skilled nursing facility,
intermediate care-facility or detoxification facility payment rate (as
appropriate), rather than the higher hospital rate, for patients medi-
cally determined by PSRO reviewers to need the lower level of care
rather than acute hospital care. The bill also authorizes that benefits be
provided and payment be made under medicare to qualified nonhospital
inpatient detoxification facilities. L

" 11. The bill authorizes a program of grants and loans to facilitate the
conversion of surplus acute care hospital beds to long-term care beds
in public and nonprofit hospitals. .= _ ,

12. The bill directs PSRO’s to review areas;of frequent overntiliza-
tion (such as diagnostic tests routinely provided on admission with-
out a physician’s order and weekend elective admissions and preopera-
tive stays for elective procedures in excess of one day). to assure that
payment is made under medicare and medicaid only when such services
are medically appropriate.
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PROVISIONS RELATING TO SKILLED NURSING FACILITIES, INTERMEDIATE
CARE FACILITIES, AND HOME HEALTH GAKE

* 1. The bill 'permits a simplified cost relmbursement formula for
medicare and medicaid reimbursement for small riral hospitals that
wish to use acute eare beds for long-term care services during periods
of excess bed ca.pa,clty

2. The bill authorizes the Secreta.ry (a) to validate, where he deems
it necessary, State determinations on the ehg1b111ty of SNFs and
ICFs under medicaid and to make independent and binding determina-
tions on their participation and (b) to impose intermediate sanctions
less severe than decertification when such facilities have been found to
be out of compliance.

8. The bill prohibits the Secretary from imposing numerical limits
on the number.of home visits which might be made by skilled nursmg
home or intermediate care patients under medicaid.

4, The bill directs the Secretary of HEW to conduct a study of the
availability and need for skilled nursing facility. services under the
medicare and medicaid programs and of the desirability and. feasi-
bility of requiring such facilities that wish to participate in one pro-
gram to participate in both.,

5, The bill directs the Secretary to review the present criteria for
Ienewmg benefits for skilled nursing care to assure that they are not
too restrictive..

6. The bill would repeal existing medicare prov131ons authorizing,
by type of diagnosis, presumed periods of coverage for skilled nurs-
ing facilities and home health services.

. 7. The bill repeals section 249 of the Social Security Amendments of
1972 so as to allow States, subject to certain requirements, to develop
their own payment systems for skilled nursing facilities and inter-
mediate care facilities,

8. The bill removes the requirement in ex;lstmg law that limits medi-
care home health benefits to 100 visits under part A and 100 visits
under part B and the requirement that a beneficiary has to be an
inpatient in & hospital for at least three days before he can qualify
for part A.home health benefits. Other provisions related to home
health services under medicare and medicaid would: (a) change the
Plan of care requirements to -allow physician assistants and nurse
practitioners in rural areas to establish plans of care and ‘to require
that plans of care include programs for patient education; (b) estab-
lish guidelines for determining the direct and indirect incurred costs
of home health services; (e) establash demonstration projects for utili-
zation review of home health services; (d) permit payment for home
health services provided in adult day care centers; ard (e) redesignate
“home health aades” as “homemaker—home hea,lth aldes”.

PROVIBIONS RELATING TO. MEDIGAL AND OTHER HEALTH SERVICES

_ 1. The bill includes: mcentWes for Physmmns to ateuept assagnment
biempedﬁ;mg payment of claims from “participating” physicians—i.e.,
ysmclans who ac@ept assmgnm&nt :Eor all their medlcam services. It
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also authorizes five to ten pilot projects to experiment with ways of
encouraging physicians to gccept assignments. -~ -

2. The bill authorizes the Secretary to initiate the development and
approve the use of terminology systems and relative value schediiles
0y physicians in billing medicare, medicaid, and for other purposes.

3. The bill extends for an additional year (until October 1, 1979)

the date for implementation of Section 227 of P.L. 92-608 relating to
reimbursement of teaching physicians. It also provides an alternate
reimbursement method for, teaching feams in hospitals which do not
qualify for fee-for-service reimbursement for medical services under
medicare. . | "
_ 4. The bill permits medicare reimbursemeént to be rhade to free-stand-
ing ambulatory surgical centers and physicians performing surgery in
their offices for the use of surgical facilities needed to perform a listed
group of 'é’tu('lg‘ical ‘procedures. Such procedures include those which are
often provided on an inpatient basis but can, consistent with sound
medical practice, be performed on an ambulatory basis. In the physi-
cian’s office, the rate would encompass reimbursement for the facilities
and physician, and for related services including pre- and post-opera-
tive visits and routine laboratory and other diagnostic tests usually
associated with the procedure. In the case of an ambulatory surgical
center, the overhead allowance may be paid directly to the center and
the professional fee directly to the physician (s%; k '

The physician performing surgery in his office would be fully com-
pensated for his overhead costs through this rate if he accepts-an
assignment ; there would be no deductible and coinsurance. ’

Similarly, deductible and coinsurance amounts would be waived for
the physician’s fee when the physician accepts assignment for hospital
outpatient surgery. '

The bill would also eliminate the financial incentives to unneces-
sarily utilize hospital care in cases where needed diagnostic services
are provided in ‘the hospital’s outpatient department 7 or fewer days
prior to the patient’s admission. A physician performing specified pre-
opergtive services (as defined by the National Professional Standards
Review .Couneily during this' period would receive reimbursement
equal to 100 percent of medicare’s reasonable charge if he agreed to
accept assigniment. | | . x : R

. 5. The bill modifies existing medicare criteria for determining rea-
sonable charges for physician’s services. It requires calecnlation of state-
wide median charges (in any State with more than one locality). in
addition to the local prevailing -charges. To the extent that any
prevailing charge in a locality was more than one-third higher than
the statewide median charge f{:r a given serviee, it would not be auto-
matically increased each year. This provision would not reduce any
prevailing charges currently in effect—it would operate, to.the extent
given charges exceed the statewide median by more than one-third—
to preclude raising them, C .

The bill would also bﬁﬂl‘ﬂliﬁ new physicians in under-served localities
to be reimbursed at the 75th percentile (rather than the 50th) as a
means of encouraging doctors to move into low-fee, physician shortage
areas. It would alse permit physicians presently practicing in shortage
areas to have the fees they generally are charging recognized as reason-
able, up to the 75th percentile.
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6. The bill prohibits the Secretary from routinely releasing medicare
information, and provides that State agencies shall not be required to
release medicaid information, relating amounts paid to physicians
under the respective programs, except as otherwise specifically re-
quired by Federal law.

7. The bill amends present law to provide for direct payment under
medicare to allergists for .-paration of a reasonable supply of anti-
gens which would be dispensed or administered by or under the super-
vision of another physician.,

8. The bill includes a technical change that would permit payment
by medicare for care directly to the spouse or other legal representative
of a deceased medicare beneficiary on the basis of a nonreceipted bill.
Under present law, medicare can only pay where the physician accepts
an assignment or where the family has actually paid the bill. Thus,
in some cases where a physician refuses an assignment, families have
encountered difficulty in raising suflicient cash to pay the bill in order
to be eligible for payment by medicare.

9. The bill would repeal the existing medicare requirement that a
physician establish a detailed plan of treatment for speech pathology
services.

10. The bill requires the Department of HEW to conduct a study
of the present methods of reimbursement for durable medical equip-
ment ana to recommend changes that are appropriate. The Secretary
would be required to submit a report on this study within 12 months
of enactment.

11. The bill waives the $60 medicare deductible in applying special
laboratory billing procedures under medicare.

12; The bill waives the medicare Part B $60 deductible with respect
to services provided in rural health clinics. |

13. The bill recognizes comprehensive outpatient rehabilitation fa-
cilities as “providers of services” under the medicare program if they
meet specific conditions of participation. Such rehabilitation centers
could be public or private institutions primarily engaged in providing
under medical direction, diagnostic, therapeutic, and restorative serv-
ices to outpatients. Reimbursement to such facilities would be author-
ized under part B of the program, based on the costs they incur in fur-
nishing covered services, including : physicians’ services, nursing care,
physical therapy, occupational therapy, speech pathology, respiratory

tl}erapg, social and Psychological services, prosthetic and orthotic de-
vices, drugs and biologicals (which cannot be self-administered), sup-

plies, appliances, equipment (including the purchase of rental equip-
ment), and certain other items and services necessary for the rel?gbi 1-
tation of the patient. The bill thus permits reimbursement for
rehabilitation services provided in a certified outpatient rehabilitation
facility to be made on the same basis as these services are presently
reimbursed if they are provided in a hospital. |

14. The bill permits payment for ambulance services to a more dis-
tant hospital when the nearest hospital does not have staff qualified to
undertake the required care. Ambulance transportation to receive radi-
ation therapy and other specialized services could also be covered
under certain circumstances.

15. The bill extends.the coverage of dental services under medicare
to include any services pérformed by a doctor of dental medicine or
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dental surgery which he is legally authorized to perform in cases where
the services would be covered if performed by a physician. The bill
also would provide that payments would be made under Medicare for
Inpatient hospital stays that are justified because of. the severity of
the dental procedurs. L

16. The bill authorizes medicare part B reimbursement to optome-
trists for services related to aphakia which are within the seope of li-
censed optometric practice, and. which are covered under present law
when provided by a physician.

17. The bill would delete the requirement for chiropractie-cover-
aga that a subluxation be demonstrated to exist through an X-ray.
Under the bill, other clinical findings would suffice in lieu of an X-ray.

18. The bill eliminates the present exclusion under medicare of
services related to the treatment of plantar warts.

19. The bill requires the newly established Health Facilities Cost
Commission to give priority to the development of limitations on
reimbursement for hospital outpatient service costs, Further, the Sec-
retary 1s required to issue regulations providing for the establishment
of such limitations. S

MISCELLANEOUS PROVISIONS

1. The bill protects the confidentiality of certain kinds of PSRO
information that identify an individual patient, provider, practitioner,
supplier, or reviewer except in specified cases, o L

2. The bill provides, except under certain specified cirecumstances,
that compensation paid to contractors, employees or related organiza-
tions, consultants, or subcontractors at any tier would not be recognized
for medicare-medicaid reimbursement purposes where the payments
(in whole or part, in cash or kind) are based upon percentage arrange-
ments. Percentage arrangements involving payment to hospital based
physicians would nevertheless be recognized if the amount of reim-
bursement does not exceed an amount that would reasonably have
been paid under an approved relative value schedule which takes into
consideration the physician’s time and effort.

3. The bill terminates the Health Insurance Benefits Advisory
Council. , . ; .

4, The bill requires HEW to adopt, to the extent feasible, standarized
claims forms for medicare and medicaid within 2 years of enactment.

5. The bill provides that Medicare would not be the payor of first
resort in cases where the patient is involved in an accident and his care
ca.nfbe1 paid for under liability coverage of the individual who was
at fault. ‘ , B

6. The bill provides that adverse decisions of the Provider Reim-
bursement Review Board involving actions brought jointly by several
Eroviders may be appealed to the Federal district court for the group’s

eadquarters office (or for the appellant having the most money at
issue, if the group is not under common ownership) is located.

7. The bill permits States to deny medicaid eligibility for up to one
year in cases where an aged, blind, or disabled person qualifies by dis-
posing of significant assets by either giving them away .or selln_lg
them for less than fair market value in order to establish medieai
eligibility. - )

8. The bill allows a State to purchase laboratory services and medical
devices for its medicaid population through competitive bidding or
other arrangements for a 8-year experimental period.
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9. The bill gives States which do not currently have a “buy-in” agree-
ment with medicare for all medicaid eligibles an additional 12 months
to enter into such arrangements.

10. The bill extends for two years (until October 1, 1982) the period
when increased Federal matching is available for funding of State
medicaid fraud control units.

11. The bill provides that Federal medicaid funds may not be drawn
upon until they are actually needed by the State to pay providers and
practitioners,

12. The bill provides that if the Secretary notifies a State of any
audits, quality control performance reports, deficiencies, or changes in
Federal matching payments under the Social Security Act, simul-
taneous notification would also be made to the Governor of the State
and the resEective chairmen of the legislative and appropriation com-
n;fittees*& of that State’s legislature having jurisdiction over the program
affected.

18. The bill waives requirements of the human experimentation stat-
ute which may otherwise be held applicable with respect to coverage,
copayments, deductibles or other limitations on payment for services
for purposes of medicare and medicaid. The bill further provides that
the Secretary, in reviewing any application for any experimental, pilot
or demonstration project pursuant to the Social Security Act, would
take into consideration the human experimentation law and regula-
tions in-making his decision on whether to approve the application.

14, The bill authorizes the disclosure of medicaid information to
gogernmental agencies that have legal authority to conduct medicaid
audits, "

15. The bill provides for demonstration programs in up to 12 States
to formally train AFDC recipients as homemaker home health
aides. These individuals would then be employed by public and non-
profit private agencies to provide supportive services to people, pri-
marily the aged and disabled, who would reasonably be expected to
require institutional care in the absence of these services. The home-
maker and home health services would be available at no cost to in-
dividuals whose income does not exceed 200 percent of the State’s
need standards. The program, authorized over a 5-year period, would
be administered by a State health services agency designated by the
Governor. Approved programs would receive 90 percent Federal
funding.

16. The bill authorizes up to $5 million annually for grants to pub-
lic or nonprofit private regional pediatric pulmonary centers which
are part of (or affiliated with) an institution of higher learning.

17. The bill provides that the Administrator of the Health Care Fi-
nancing Administration would be appointed by the President with the
advice and consent of the Senate. The provision would apply to indi-
viduals appointed to the position after the date of enactment.

18. The bill requires local Professional Standards Review Orga-
nizations (PSRO?’) to formally involve health care practitioners who
hold independent hospital admitting privileges in the review of care
ordered or rendered by these practitioners. '

19. The bill expands the membership of the National Professional
Standards Review Council to include a doctor of dental surgery or
dental medicine and a registered nurse.



I1I. GENERAL EXPLANATION OF THE By

Part A—Private Relief Provisions
SECTION 101—RELIEF OF BRIAN AND VERA HALL

On October 24, 1975, Mr. and Mrs. Hall purchased a new residence,
located at 472 Los Robles, L a Beach, Calif. However, they were
unable to sell their prior residenece, located in Glendale, Calif., until
June 15, 1977. This delay was due in large part to canstruction of, and
controversy surrounding, the nearby Glendale Freeway. By the tiine
the claimants had finally sold their Glendale property, the statutory
18 months period, allowing for the nonrecognition of a capital gain
with respect to the sale of an old residence, had passed. Specifically,
the claunants’ 18-month “rollover” period expired on April 24, 1977.
See: 26 U.S.C. 1034. ' |

Prior to the actual expiration of the statutory eligibility period, the
claimants sought to request an administrative waiver of the 18-month
period from the Internal Revenue Service. However, they were dis-
couraged from formally filing for such a waiver by personnel in the
local Hollywood, Calif.,, IRS offtice. The indication was that such a
procedure would only be futile. The claimants argue that a marked
inconsistency exists in the IRS treatment of residential property, as
opposed to commercial property, in similar fact circumstances. They
cite the fact that the Internal Revenue Code and certain revenue
rulings permit the administrative waiver of the capital gains holding
period on certain types of commercial properties and inquire why
the parallel provision dealing with residential property can’t also be
administratively extended under compelling circumstances. See: 26
U.S.C. 1033(a) (B) (ii) ; Treas. Reg. 1.1033(a)—(2) (¢).(3). They argue
that section 1033 of the Internal Revenue Code allows a 2-year period
(which can also be extended for “reasonable” periods of time) where
property is sold under the threat of condemnation or is otherwise in-
voluntarily converted. Claimants feel that the nearby freeway con-
struction placed them in a near-condemnation situation, -

The committee was satisfied that the ability of the claimants to sell
their Glendale property was directly and negatively affeeted by the
construction of, and controversy surrounding, the nearby Glendale
Freeway. The lack of marketability was clearly atfected by the free-
way, located less than 200 yards away from the Halls’ property. The
source of long and bitter controversies, plans for the Glendale Freeway
date back over 18 years, and while some construction on the project be-
gan in 1967-78, the planned completion date of 1972 has long since
passed, In fact, the highway is still not completed. The delays, in part,
were caused by the lack of availability of Federal funds and the nu-
merous changes in Federal guidelines during the planning and con-
struction periods. while the committee recognizes that the delays in

(10) -
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such a federally funded highway _.prog'e@t are not unusual, it was felt
when- coupled with the inflexibility of the IRS on the administrative
waiver question, the circumstances did give rise to a case for private
relief.

Part B—Provisions Relating to Hospitals

SECTION 202-—CRITERIA FOR DETERMINING REASONABLE COST OF HOSPITAL
SERVICES

Expenditures for hospital care have been increasing at double-digit
rates for many years. Preliminary estimates for calendar year 1978
indicate that-hospital expenditures for that year were 12 percent higher
than 1977. Expenditures for hospital care, $76 billion in 1978, repre-
sent 40 percent of all national health expenditures. Hospital expendi-
tures in fiscal year 1978 represent 3.6 percent of the GNP and $341 per
capita. Historically, hospital costs per patient-day have risen much
more rapidly than consumer prices in the economy as a whole. For
example, while the general level of consumer prices rose by about
170 percent from 1950 to 1978, the average cost of a day of hospital care
increased by more than 1,800 percent. .

This rapid growth in the costs of hospital care has focused increasmg
attention on hospitals and the present methods currently used to reim-
burse hospitals. Cost-based reimbursement in particular has been
the -subject of widespread criticism. There is little in the way of
pressure on- hospitals so paid to contain their costs, since any increases
are simply: passed.along to the third parties that reimburse on a cost
basis. The present “reasonable costs” procedures under the medicare
program are not enly inherently inflationary—because there are no
effective imits on what costs will be recognized as reasonable—but
also contain neither “incentives for efficient performance nor true
disincentives to inefficient operation.

In a nongovernmental attempt to moderate the rate of increase in
overall hospital expenditures, the American Hospital Association, the
American Medical Association, and the Federation of American Hos-
pitals and other health care associations are leading a cost containment
activity at the State level. This so-called “Voluntary Effort” should
not be discouraged or impaired by Federal agencies through legal or
other means before it has had reasonable opportunity to demonstrate
suceess or failure. -

.The bill does not seek to replace the Voluntary Effort but rather
to Teform the method of reimbursement for hospitals under the
medicare and medcaid programs. Under the new method, to be
effective with hespital reporting periods that begin after June 30,
1980, reimbursement for most of a hospital’s inpatient routine costs

essentially costs other than ancillary expenses such as laboratory,

sray, pharmacy, etc.) would be related to a target rate based on

similar-costs incurred by comparable hospitals. Those hospitals whose
‘routine operating costs were below the average for comparable hospi-

tals would be rewarded with incentive payments, and payments to
those hospitals with routine operating costs which are substantially
above the average would be reduced.

‘This initial system, described more fully below, would be studied
and exténded on an as-ready basis. The committee expects that the
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new system will be extended to hospitals’ ancillary costs and other
costs that are excluded initially as soon as adjustments for patient-
population differences and other methodological prerequisites are de-
veloped. Based on recommendations of a proposed Health Facilities
Cost Commission, a permanent systemi would be ‘developed over time
which would establish payment rates and provide incentive payments
with respect to all hospital costs and to ‘¢osts of other institutions and
organizations which are rexmbursed on a cost basis, Continuing efforts
would be made by the Commission to refine and improve the system
of classification and comparison so as to achieve the greatest equity
possible. The Secretary would appoint the members of the néw:.Health
Facilities Cost Commission.on or before January 1, 1980. The Com-
mission would consist of 15 persoms who are expert. in the health fa-
cilities reimbursement area. At least five of the members would:be
representatives of hospitals (and other providers which are subject to
the new reimbursement method) ; at least five wonld be representatives
of public (Federal, State, and loeal) health benefits programs; and
the remainder would be persens who, through traihing, experience or
attainments, are particularly and excéptionally well qualified to serve
in carrying out the Commission’s functiens, | o
. The method of reimbursement established by the bill for routine
hospital - costs’ would be as follows. Comparisons among hospitals
would be made by: L . : SR
1. Classifying hospitals in groups by bed size, type of hospital,
rural or lérban_ ocation, or other eriteria established by theié)ecm-
tary; an | . - | '
- 2..Comparing the routine costs:{as defined for purposes of
applying the medicare routine cost limits under.present law) of
the hospitals in each group, except for the following routine vari-
able costs: capital and related costs;-eost of a&pproved education
and training programs for health care personnel; costs of interns,
- residents and nonsdministrative physicigns; energy: cests; and
malpractice insurance costs, ' B
When classifying hospitals by type, hospitals which are primary
affiliates -of accredited niedieal schools would be a separate category.
The Health Facilities Cost Commission should give priority to the
development and evaluation.of alternative definitions and classifica-
tions for this category of medical schools. The Commission should
ensure that the treatment of these.medieal center/tertiary care/teach-
ing hospitals accurately reflects the hospital’s role as a referral center
for tertiary care patient serviges, as a source for the development iand
introduction of new diagnostic and treatment technolegies, and/or
as the source of care for a high cencentration of patients needing
unusually extensive or intensive patient care services préwided in
routine service cost centers. In.addition, these hospitals.’'generally

provide o broad range of ﬂ@duate medical education programs and
undergraduate medical clerkships. The committee recognizes that some
medical schools, because of their organization and objectives, have
more than one primary affiliate, and tﬁ primary affiliate classification
should provide for the possibility of including more than one hospital
in unusual situations. %?m primary affiliates category should not in-
clude affiliated hospitals which are pot primary sffiliates within the
meanitig of the concept described above.
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A per diem target rate for routine operating costs would be deter-
mined for each hospital by: = . | .
.. 1. Caleulating the average per diem routine operating cost for
each group of hospitals u—ia,em the classifieation system (excluded
would be newly-opened hospitals and hospitals which have sig-
nificant cost differentials beeause they do not fully meet the stand-
ards and. conditions of participation as providers of services) ; and
... 2. Determining the per diem rate for each hospital in the group

-- by adjusting the Jabor cost component of the group’s average per
diem routine.costs for area wage differentials. In the first year
-of the 'meﬁ&mf only, an adjustment would be allowed where
the hespital can demonstrate that the wages paid to its employees
are significantly higher than the wages other employees in the
area are:paid f?;rx reasonably comparable work (as compared to
the ratio. for other hospitals in the same group and their areas).
The Secretary would adjust the per diem target rates by adding an
annual estimated percentage increase in the cost of routine goods and
services hospitals purchase, with an adjustment. for actual changes at

the end of a hospital’s accounting year. . o
The committee recognizes that all the data for precise determination
of routine operating casts. and the labor and nonlabor components of
such eosts may not be-available from cost reports:for accounting years
that begin. prior to July 1, 1980. To the extent necessary, the Secretary
will be expected to make reasonable estimates on the basis of the data
available to him. That it is reasonably related to actual hospital cost
ex“‘:gfmenﬁe: ¢ e T
. Hospitals whose actual routine operating costs fall below their target
rate would receive their actual costs plus one-half of the difference
between their costs and their target rate with the bonus paymerits lim-
ited to 5 percent of their target rate. In the first year; hospitals whose
aetual costs exceed their target rate, but are no more than 115 percent
of that rate, would be paid their actual-costs. Those with costs above
115-petcent of their target rate would have their reimbursement limited
to 115 percent of the taygetrate. . < - - 5 o -
In the second and subsequent years: of the program, the hospital’s
maximum payment rate would be incrétised by the actual dollar in-
crease in the average target rate for‘its group during the preceding
year. In calculating the group averages; one:-half of costs found ex-
cessive would be excluded from the caleulation. - -
To ease transition of the program, only one-half of the bonuses and
penalties would be applied during the first two years. o
Adjustments to a hospital’s target rate would be made for changes
in the hospital’s classification. Hospitals which manipulate their pa-
tient mix or patient flow, reduce services, or have a large proportion
of routine nursing services provided by private-duty nurses would also
be subject to an adjustment. Also, a hospital would qualify for any
higher target rate that is applicable to the hospitals placed in the bed-
sizé’:fc‘;‘aﬂi'éggrg which contains hospitals closest in bed size to its actual
bed size. The target rate for Lospitals which have average lengths-of-
stay which are less than other hospitals in the same category could be
caledlated by multiplying the average reimbursement per patient stay
for the hospital’s category by the number of patient stays for that
hospital, not to exceed its actual routine costs,

49-261 0 79 2
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Adjustments would be made to the target rates of hospitals which
demonstrate that their costs exceed their target rates because of (1)
unusually high standby costs justified by low utilization in underserved
aress; (2) atypical cost patterns of newly opened hospitals; (3) serv-
1ces changed for such reasons.as:eonsolidation, sharing, and approved
addition of services'(e.g.; costs associated with low utilization of a new
wing) ; and (4) greater intensity of patient care than other hospitals
in the same category. Some hospitals ﬁa.ve consistently shorter lengths
of stay in treating patients than their group average for a reasonably
similar mix of patients with comparable diagnoses. To the extent that a
hosl,)’ital can demonstrate that the shorter stays result from an “inten-
sity” of service which makes it necessary for the hospital to incur addi-
tional costs; such additional costs perlgay would be recognized under
the “intensity” exception provision, except where a hospital has had its
target rate calculated on the cost-per-stay basis (to take into account
shorter lengths of stay). -

Hospitals-would be exempted from the proposed cost limits if: (a)
the hospital is located in a. State which has established a hospital réim-
bursement control system which applies at least to the same hospitals
and kinds of costs as are subject to the proposed Federal reimburse-
ment reform system and (b) the State requests use of its own system
and demonstrates.to the satisfaction of the Secretary that, using the
State’s system, total medicare and medicaid réimbursement costs for
hospitals in the State will be no greater than if the Federal sgstem had
been applicable, If the reimbursement system were not established by
the State but in all other respects it meets the criteria for an exemp-
tion under the provisions of the bill, the reimbursement system
would: be considered to be established by the State if the State elects
to have it so treated. _

A State which exceeds, in the aggregate, the costs which would other-
wise have been paid under the Federal program for any two-year pe-
riod would be covered under the Federal limits beginning with the
subsequent year. The amount of the excessive payments would be re-
couped over subsequent periods through appropriate reduction (not in
excess of one percent annually) in the cost limits otherwise applicable.

States which obtain a waiver would be reimbursed for the medicare
program’s proportionate share of the cost the State incurs in operating
the %rtate relmbursemerit control system. The State’s medicaid program
would pay its proportionate share of eosts, which would be matchable
with Federal funds as an administrative expense.

Medicare and medicaid would also pay a proportionate share of
startup costs incurred by a State following approval of State reim-
bursement control systems. The Federal share of the startup costs
would be the same proportion as the Federal payment for inpatient
hospital costs in the State bears to the total inpatient hospital costs
which are subject to the State system. For example, if the Federal
Government pays, through medicare and medicaid, 40 percent of the
total hospital costs in the State that are subject to the Spta.te. system, it
would be Iiable for 40 percent of the State program’s startup costs.,

The committee expressed concern over the possibility that the new
limits on reimbursement might lead to increased costs for other payors.
The new Health Facilities Cost Commission should review the op-
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eration of the new medicare-medicaid hospital reimbursement sys-
tem and report on the extent, if any, to which hospitals bill other
pavors to cover costs disallowed by medicare and medicaid.

The Commission is expected to also report to the Congress when, in
its opinion, a State has, under its approved ratemaking system, estab-
lished reimbursement under medicare and medicaid at levels so much
below what would otherwise be payable in the absence of the State
system, as to actually impair the ability of the hospitals to provide
necessary care at reasonable cost. -

If the HEW Secretary proposes to modify the method of reim-
bursement for reasonable costs under titles V, XVIII, and XIX of
the Social Security Act, he must submit such proposals to the Health
Facilities Costs Commission. If the Commission disagrees with the
proposals, regulations implementing such proposals must be submitted
to the Congress and may not become effective for 60 days. In addi-
tion, section 249 of this bill requires the Commission to give priority
to studying and recommending to the Secretary limits on reasonable
costs and charges for outpatient services.

SECTTION 203—PAYMENTS TO PROMOTE CLOSING AND CONVERSION OF
' UNDERUTILIZED FACILITIES

Studies have peinted to a national surplus of short-term general
hospital beds ranging as high as 100,000 beds. Excess capacity contrib-
utes significantly to hospital costs since the initial construction and
financing expenses have to be recovered by the hospital. In addition
there are the continuing expenses associated with maintenance, and
nonpatient services involved in keeping an empty bed ready for use.
Surplus beds contribute to cost escalation in other less obvious ways.
Unnecessary or underutilized hospital facilities can drain scarce man-
power and generate scarcities of trained personnel, which in turn drive
up salaries and may even threaten the quality of care. Coupled with
the availability of hospitalization insurance, bed surpluses tend to gen-
erate pressures to use high cost hospital beds rather than less expensive
alternative forms of care. The development of alternatives to inpatient
facilities, such as primary care and community home care programs,
suffers when investment is needlessly diverted to underutilized hospital
bed capacity. Estimates of the savings that would accrue from closure
or conversion of unused or underutilized facilities range from $2 bil-
lion to $4 billion annually, depending on whether the change involves
closure or conversion of a particular service department as opposed to
a whole hospital. o :

The bill provides for including in hospital reasonable cost payments,
reimbursement for capital and increased operating costs associated
with the closing down or conversion to approved use of underutilized
bed capacity or services in nonprofit short-term hospitals. A hospital
could apply for such payments before or after the conversion or closing
takes place. In the case of for-profit short-term hospitals, reimburse-
ment would be limited to increased operating costs. This would include
costs which might not be btherwise reimbursable because of payment
“ceilings”, severance pay, “mothballing” and related expenses. In addi-
tion, payments could be continued for reasonable capital costs in the
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form of depreciation allowances, or reimbursement for interest pay-
ments which would ordinarily be applied toward payment of out-
standing debt which had been incurred in connection with the termi-
nated beds. In the case of complete closing down of a hospital, pay-
ments would continue toward repayment of any debt, to the extent pre-
viously recognized by the program, and actually outstanding. -
The Secretary would establish a Hospital Transitional Aﬁowanc.e
Board which would consider requests for such payments. Appropriate
safeguards would be developed to forestall any abuse or speculation:
Prior to January 1, 1983, not more than 50 hospitals could be paid &
transitional allowance in order to permit full development of proce-
dures and safeguards. This limited application will also provide Con-
gress with an opportunity to assess the effectiveness and economic effect
of this approach in encouraging hospitals to close or modify excess
and costly capacity without suffering severe financial penalty. The
Secretary of HEW is required to report to the Congress, on or before
January 1, 1982, an evaluation of the effectiveness of the program and
any recommendations. - S | -
The committee recognizes that facility which is generally under-
utilized, and which would therefore be potentially eligible for a transi-
tional allowance to finance a facility conversion, may be the sole or pri-
mary source of care for needed health services in the community. It is
the 1ntent of this committee that the availability of a transitional al-
lowance not encourage the conversion of a faeility that is needed in the
community. Therefore, it will be necessary for the Hospital Transi-
tional Allowance Board to determine that the facility conversion will
not have an adverse impact on access to needed health care services be-
fore the Board may recommend that the Secretary establish a transi-
tional allowance for the hospital. Only in those cases in which reason-
able access to needed health care services will not be jeopardized may.a
transitional allowance be recommended. o,

SECTION 204—FEDERAL PARTICIPATION IN CAPITAL EX?ENDITURESI -

The bill authorizes certain changes in the current law limitation on
medicare and medicaid payments related to capital expenditures by
health eare facilities and home health agencies in order to require ap-
proval of such expenditures as a condition of reimbursement for both
capital and direct operating costs. The bill also establishes a special
procedure for review and approval of capital expenditures in metro-
politan areas involving more than one State or jurisdiction. L

Concern over the cost consequences of unnecessary capital invest-
ment in health care facilities has been translated into a variety of legis-
lative and administrative actions at the Federal, State, and local levels.
Starting in the mid-sixties, States began enacting legislation requiring
the issuance of a certificate of need prior to comstruction, expansion,
modernization, or acquisition of hospital plant or equipment. With the
enactment of the Social Security Amendments of 1972, the Federal
Government formally adopted the certificate of need concept. Under
section 1122 of the Social Security Act, the Secretary is required to
seek contract agreements with the States for their review of capital
investments in %rospital and other health care facilities which :excp_ed
$100,000, change the bed capacity, or substantially change the services
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in the facility. Under such contracts, the Secretary may deny medicare
and medicaid reimbursements for depreciation or interest costs if they
were incurred without prior State agprbv‘a.l.

The bill provides for changes to be made in the current law limita-
tions on medicare and medicaid payments related to capital expendi-
tures by health care facilities and home health agencies. These changes
link the procedure directly to the Federal health planning law (Public
Law 93-641) and require that the designated planning agency (the
State Health Planning and Development Agency as designated under
section 1521 of the Public Health Service Aiét) approve capital ex-
penditures in excess of $150,000 as 2 condition of medicare and medic-
aid reimbursement for both capital and (estimated) direct operating
costs associated with those expenditures. The committee believes that
regulations developed by the Department to implement this section
should allow for. speedy replacement of capital plant and equipment
in certain emergency situations. . .

A special procedure is established for approval of proposed capital
expenditures in metropolitan areas which include more than one State
or jurisdiction. In such cases the designated planning agencies of all
the States or jurisdictions in the area must approve the expenditure,
or it would be considered disapproved for purposes of reimbursement,
subject to review and reversal by the Secretary. |

The bill amends Section 1122(g) of the Social Security Act to
clarify that notice, approval and reimbursement penalty réquirements
contamed in that section with respect to approval of health care fa-
cility capital expenditures do not apply to simple changes of owner-
ship (either by purchase, or under lease or comparable arrangement)
of existing and operational facilities which create no new beds or
services. . n ‘ o

The bill clarifies that these provisions also apply to health mainte-
nance organization hospitals and home health agencies. Home health
agencies that seek to participate in medicare or medicaid on or after
October 1, 1979, would be required to have section 1122 ap-
proval as a condition of reimbursement. The concern has been ex-
pressed that some State Health Planning and Development Agencies
(SHPDAs) or other agencies designated to make determinations
under Section 1122 of the Social Security Act or certificate of need
laws might deny approval of projects of Health Maintenance Or-
ganizations and other types of health facilities not on the basis. of
Tack of need for the services, but because of bias against such systems
of providing care. This provision would allow the Secretary to reim-
burse capital costs and estimated related operating costs to health
facilities despite SHPDA disapproval in instances where he found
discrimination had occurred and wheré he found such expenditures to
be reasonable. -

SECTION 205-—RATE OF RETURN ON NET EQUITY FOR FOR-PROFIT HOSPITALS

Under present law, the medicare program allows for-profit hospitals
a return on net equity capital invested and used in providing patient
care. The amount allowable is determined by applying to the proprie-
tary hospitals equity capital one and one-half times the rate of return
earmed on Social Security trust funds. This formula produced a rate of



18

return of 13.5 percent in March, 1979. Profitmaking hospitals argye
that this return compares unfavorably to that of comparable businesses.

The bill changes the allowed rate of return on for-profit hospitals’
net, equity. The new rate of return multiplier would be: 214 times for
hospitals entitled to an incentive payment under the incentive reim-
bursement system in section 202 of the bill; 2 times for hospitals that
are reimbursed only their reasonable costs; and 114 times for hospitals
with costs in excess of their routine cost limits. The new rates of return,
payable at the time of the hospital’s final cost settlement, would be-
come effective at the same time as the new incentive reimbursement
gg%em—i.e., hospital accounting periods beginning on or after July 1,

The committee also anticipates that at such time as skilled nursing
facilities are reimbursed under an appropriate system of classification
and comparison and made subject to incentives and penalties, legisla-
tion will be enacted to provide these facilities returns on equity simi-
lar to those established by this section for hospitals. i

SECTION 206—COORDINATED AUDITS UNDER THE SOCIAL SECURITY ACT -

The bill provides for the coordinated use of audit findings in the ad-
ministration of medicare, medicaid and the maternal and child health
program. 5

The committee has been concerned that the duplication of identical
or similar auditing procedures used for the purpose of determining
reimbursement under various Federal health benefit programs is costly
to both the programs and the entity (such as a hospital, skilled nurs-
ing facility, or home health agency) participating in the program.

The committee bill therefore requires that, if an entity provides serv-
ices reimbursable on a cost-related basis under title X VIII and titles
XIX or V, audits of books, accounts, and records of that entity for
purposes of the State Federal programs are to be coordinated through
common audit procedures. Ordinarily, it is expected that the commen
audit would be performed for the purposes of reimbursement under
title XVIII. However, in those cases where the Secretary finds, in the
interest of efficiency and economy, that a State audit would be more
appropriate, the State could, if it agrees to do so, perform the common
audit for the three programs.

When a State declines to participate in a common audit, the Secre-
tary is to reduce payments that would have been made to the State
unlger title V or XIX by the amount attributable to the duplicative
State audit activity. A State participating in the common audit proce-
dure would continue to receive Federal matching for administrative
costs associated with any additional or supplemenal audit data or
audits that may be necessary under their medicaid and maternal and
child health programs. The committee expects that the common audits
will be carried out in timely fashion in order to expedite the inter-
program coordination.

BECTION 207—ENCOURAGEMENT OF PHILANTHROPIC SUPPORT FOR HEALTH
CARE

Under present medicare policy, in determining the reasonable coats
of services furnished by a hospital, skilled nursing facility, outpatient
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rehabilitation facility or other provider of health services, unrestrieted
grants, gifts and income from endewments are not deducted from
reimbursable costs of the provider. The bill provides a statutory base
for this poliey. . : L S

In addition, the committee encourages States; when developing their
hospital ratemaking programs, to treat unrestricted gifts, grants and
inecg_me_ grom endowments in:the same fashion as under medicare and
medicaid.

SECTION 208—YFLEXIBILITY IN APPLICATION OF STANDARDS TO RURAL
' ) -HOSPITALS

. Under present medicare law, a hospital must satisfy certain statu-
tolrg‘eonditions of participation relating to health and safety stand-
ards, physical plant, organizational arrangements, and gualified med-
ical, nursing, and techiiical staff.. The Seeretary is authorized to pre-
scribe additional requirements he finds necessary in the interest of the
health and safety of patients. Current law also provides authority for
the Secretary to waive the statutory 24-hour registered professional
nursing .service requirement in the case of a rural hospital which he
determines is needed to serve the individuals in the area and is making
a good faith effort to comply with the 24-hour requirement, but where
such compliance is iimpeded by a lack of qualified nursing personnel
in the area. This waiver authority expired on December 31, 1978.

Many professional people contend that medicare’s health and safety
standards are designeéd primarily for large urban hospitals and that,
consequently, the rigid application of these standards to rural hospi-
tals, many of which provide a lesser range of services and have limited
access to the services of technical personnel, creates unnecessary finan-
cial and management burdens.

The bill provides the Secretary with permanent authority to apply
medicare standards to rural hospitals more flexibly to take into account
the availability of qualified technical personnel, the scope of services
furnished, and the économic impact of structural standards which, if
rigidly applied, would result in unreasonable financial hardship for a
rural Kospl-tal'; but only to the extent that such differential application
of the standards does‘not jeopardize or adversely affect the health and
saféty of patients. ,

Under this‘provision, it would still be necessary for the Secretary to
assure that there is compliance with appropriate health and safety
requirémernts. For example, with respect to the requirements for nurs-
ing services applicable after December 31, 1978, the Secretary may
provide for a temporary waiver, on a case-by-case basis, of the require-
ments if he determines that the facility’s failure to fully comply with
the requirements is attributable to a temporary shortage of qualified
nursing personnel in the area; if a registered nurse is present on the
premises to render or supervise the nursing service during at least the
regu,hpr daytime shift; and if the employment of such nursing person-
nel as are available to the facility during such temporary shortage
period will not adversely affect the health and safety of pitients.

The bill requires that health and safety requiremen!:sﬁ)e applied by

the Se¢retgry to rural hospitals in such a way that personnel require-
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ments take into account the availability of technical personnel and the
educational opportunities for technical persomnel in the hospital’s
area, and the scope of services furnished by the hospital. By regulation,
the Secretary must permit the continued participation in the medi-
care program of a rural hospital even if personmel requirements afe
not fully met, if the facility is making good faith efforts to comply with
the personnel requirements and the health and safety of patients aré
not adversely affected. The underlying premise, however, is that the
Secretary will exercise the authority to apply standards with sorhe
flexibility only when he is satisfied that the health and safety
of patients will not be jeopardized and that those services rendered
by the affected facilities are delivered in a manner that is consistent
with reasonable standards for such facilities. If the Secretary is rot
satisfied that the application of flexible standards will not adversely
affect the health and safety of patients, he may exercise authority ‘to
limit the scope of services provided by the facility. N

SECTION 209—CERTIFICATION AND UTILIZATION REVIEW BY PODIATRISTS

Under the bill, podiatrists, acting within the scope of their practice,
would be recognized by medicare for purposes of physician certifiea-
tion and participation as physicians in utilization review. This recog-
nition would be extended where consistent with State law and the
policies of the health care institutions involved. "

As a condition of payment for hospital and other services covered
under medicare, existing law requires that a physician certify as to the
medical necessity .for the service. Also, medicare requires that the
utilization review committee of a hospital or skilled nursing facility
include at least two physicians. For neither purpose does a podiatrist
qualify as a “physician.” X

Since medicare covers as “physicians’ services” the services per-
formed by podiatrists within the scepe of their practice, the commit-
tee concluded that medicare should also recognize podiatrists as physi-
cians for purposes of physician certification and participation in
utilization review of podiatrie services. ~

The bill extends this recognition to certification and utilization re-
view activities that are consistent with the functions the podiatrist is
legally authorized to perform in the State where he practices, and
where this recognition is consistent with the policies of. any health
care institution that is involved. With respect to utilization review, a
podiatrist acting as a physician member of a utilization review com-
mittee would not take the place of an M.D. or osteopath as one of the

two required physician members of the committee.

SECTION 210—APPORTIONMENT OF PROVIDER COSTS

Under a policy that medicare adopted in J uly 1969, hospitals are
reimbursed for a disproportionately large share of the costs of routine
nursing eare on the theory that older hospital patients require an
above-average amount of routine nursing services per day. This in-

atient routine nursing salary cost differential is 815 percent of the
inpatient routine nursing salary cost. However, there was no objective,
convineing evidence that this “plus factor” was warranted at that tume,
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either in the case of individual hospitals or in the aggregate’. Since
July 1969, when the inpatient routine nursing salary cost differential
became effective, there have been changes in medicare law, changes'in
the way services are furnished, and changes in the way medicare re-
imburses for routine services that make the cost differential even less
tenable today. One argument against the cost differential is that the
increase in the number of below-age-65 population beneficiaries has
made an average routine per diem amount for all beneficiaries (ex-
cluding recognition of any differential) more appropriate. Also, with
the growth of special-care beds (intensive care, coronary care, ete.),
there has been a shift of the intensely ill from general routine-care
areas to these special-care units. There has been greater utilization of
these speeial-care units than of routine care areas by medicare bene-
ficiaries. More intensive nursing care is now being given in these
special-care umits, making the nursing cost differential for routine
SErvices UNNecessary. -

The bill provides that no medicare payments may be made if the
payment exceeds the proportional share of the cost, as measured by
days of utilization or provider charges, iintil such timé as evidence can
be produced which, in thé judgment of the Comptroller General, and
concurred in by the Secretary of HEW, justifies a specific plus factor as
warranted under particular circumstances for certain facilities. It is
the commfttee’s intent that the Comptroller General will initiate the
required studies without delay and report his findings promptly.

SECTION 211—REIMBURSEMENT FOR INAPPROPRIATE INPATIENT HOSPITAL
SERVICES )

Professional Standards Review Organizations (PSRO’) have
found thousands of medicare and medicaid patients being kept™in
costly acute-care hospital beds instead of being appropriately placed
in nursing facilities or detoxification units. The situation occurs most
frequently in those areas where there is a surplus of hospital beds and
a shortage of long-term care beds. '

To prevent this wasteful expenditure of public funds and encourage
& more rational use of health resources, the bill provides that, effective
not later than April 1, 1980, medicare and medicaid payments to hospi-
tals would be made at the average skilled nursing facility (SNF'), in-
termediate care facility or detoxification facility payment rate (as may
be appropriate) in the State, rather than the much higher hospital rate,
for- patients medically” determined by PSRO reviewers to need care
in such a lower-cost facility. (In no case, however, could a facility
that has a unit that can provide the appropriate level of care be paid
more under this provision than it could be paid if it had placed the
patient in the'appropriate unit.) For example, if the PSRO determined
that a hospitalized medicare patient could more appropriately be cared
for in & SNF, and that he would be eligible for medicare benefits if
he were an idpstient in such a facility, medicare payments for his hos-
pital care would be paid at the SNF rate. Days of care paid by medi-
care at the:reduced, SNF rate would be counted against the patient’s
eligibility for skilled nursing facility benefits, and the skilled nurs-
ing- faeility "benefit coinsurance rates would also be applicable, To
prevent undue hardship, the limitation would not apply in those geo-




22

graphic areas where the appropriate State or local planning agencies
certify that there is no general excess of hospital beds and there is a
shortage of long-term care beds. ’

In addition, the bill provides for payment to be made under medi-
care for inpatient detoxification services in a freestanding facility that
18 not a hospital. The “detoxification facility services” to be covered
would be the same as those that are reimbursable when provided in a
hospital. The term “detoxification facility” means a public or nonprofit
facility other than a hospital which (a) is engaged in furnishing
the above services.to inpatients; (I-bi) is either accredited by the Joint
Commission on Accreditation of Hospitals as meeting its Accredita-
tion Program for Psychiatric Facilities standards (1979 edition) or
found by the Secretary to meet such standards; (c) has arrangements
with one or more hospitals, having agreements in effect under section
1866, for the referral and admission of patients requiring services not
avallable at the.facility; and (d) meets such other requirements as
the Secretary may, find necessary -in the-interest of the health and
safety of individuals whe are furnished services by the facility.

A physician (qualified to make such determinations) who has ex-
amined the patient prior to initiation of detoxification must certify
that he needs te be detoxified on an inpatient basis: . .

Reimbursement for detoxification services would-be made under
medicare—Part A, on a reasonable cost basis, with no deduetible or
coinsurance. : _ o

The Secretary shall study and make recommenrlations, within 18
.monthe of enactment, concerning the appropriateness ox’ extending cov-
erage t) post-detoxification rehabilitation and to outpatient detoxifi-
cation. The Health Facilities Cost Commission would review and rec-
ommend a.method of classifying and comparing detoxification facili-
ties in time to permit application of the reimbursement methodology
within two years of enactment. | :

. PSRO’s would be directed to review the appropriateness of the serv-
ices furnished by detoxification facilities for which Medicare reim-
bursement is claimed. The committee understands that 3-5 days will
ordinarily be sufficient for .patiemts to complete the detoxification
process. ' :

SECTION 212+GONVERSION TO LONG-TERM CARE FAGCILITY

To deal further with the deficiencies in the allocation of health re-
sources, the bill authorizes a program of grants and loans to facilitate
the .conversion of surplus acute-care:-hespital beds to long-term care
beds in public and nonprofit hospitals. An acute care bed for these

urposes would be one which was actually maintained and available
or patient use during the preceding year, Priority would be given
is not a hospital. The “detoxification -facility servicés” to be covered
to hospitals located in high cost urban areas and to complete con-
version of public hospitals to extended care as oppesed to partial
changeover. . :

.To carry. out this program, a total of $100: million: in. grant funds
and loans are authorized for the 2-year period comsisting of fiscal
years 1980 and 1981; not more than %50 million of the total may-be
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used for making grants. Grants may be made for amounts up to that
portion of the conversion costs Whicﬁ equals the average proportion of
the hospital’s patients in the two full accounting years preceding the
conversion which were medicare-medicaid beneficaries. Loans may be
committed in fiseal 1980 up to the balance of a hospital’s conversion
costs to the extent they are not covered by a grant or loan made under
any other Federal program.

The Secretary must assure that such grants and loans are coordi-
nated with any similar aid provided under Federal law and with the
actions of the Hospital Transitional Allowance Board taken under
section 1118. It is expected that the Secretary would also assure that
such grants and loans are consistent with State and local planning
activities, )

Where a hospital converts acute care beds to long-term care usage
under this provision, it could be permitted to reconvert those beds
back to acute care usage within a period of 2 years without being sub-
ject to the section 1122 approval process.

The committee expects the Secretary to develop regulations and
exceptions with respect to provider standards and conditions of partici-
pation which will allow, to the maximum extent feasible, and on an
exceptions basis, for ease and simplicity in converting from acute care
hospital beds to long-term care beds where the health and safety of
patients is not jeopardized. "

SECTION 213—PSRO REVIEW OF HOSPITAL ADMISSIONS, ROUTINE TESTING
AND PREOPERATIVE STAYS

¥

Present policies direct PSRO’s to review the appropriateness of hos-
git;al services received by medicare and medicaid patients. This review
been limited largely to a review of the need for the patient to be
admitted to the hospital and on the appropriateness of the length of
the stay. Because -of inadequate appropriations, PSROQ’s have gen-
erally been unable to undertake the review of the ancillary and out-
patient services that hospitals provide, as required by existing law.
PSRO studies and testimony before the committee have amply demon-
strated the extent to which unnecessary or avoidable utilization occurs
with respect to certain hospital practices that have not been subject to
general across-the-board review, including : diagnostic tests routinely
provided on admission without a physician’s order; weekend elective
admissions (ie., Friday and Saturday admissions) to hospitals which
are not equipped or staffed to provide needed diagnostic services on
weekends; and preoperative stays for elective procedures of more than
one day without justification for the additional days.

The bill directs PSRO’s that are able to do so to give priority to
reviewing these areas of relatively frequent overutilization to assure
that payment is made under the public programs only when the routine
tests and unusually long preoperative stays and weekend admissions
for elective ‘conditions are medically appropriate.

For example, as is now the case in some PSRO’, elective admissions
for surgery that involve preoperative stays of more than one day
would. require specific PSRO approval in order to be reimbursable.
Similarly, weekend adinissions for elective conditions would be reim-
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bursable only where the PSRO finds that the hospital is equipped and
staffed to provide necessary services over the weekend.
The committee recognizes the need for additional funds for the

PSRO program to engage in these reviews and expects that such funds
will be made available,

Part C—Provisions Relating to Skilled Nursing Facilities, Inter-
mediate Care Facilities and Home Health Care .

SECTION 221—HOSPITAL PROVIDERS OF LONG-TERM CARE SERVICES

The bill would permit medicare and medicaid reimbursement to be
made for long-term care in small rural hospitals that use their beds
interchangeably as either acute or long-term care beds, depending on
need. Many rural hospitals are the only source of acute care in their
communities and, as such, are & necessary and vital resource to the peo-
ple they serve. Although many of these hospitals have recognized that
the use of their acute care beds for needed long-term care services dur-
ing periods of excess bed capacity would be desirable, current program
participation and reimbursement requirements have discouraged these
hospitals from doing so. o " |

nder present law, a hospital-based skilled nursing facility (SNF)
can participate in medicare and medicaid only if the facility is an
identifiable, separate unit within the institution.

This requirement was developed to establish a separate cost center
for purposes of program reimbursement and to facilitate the applica-
tion of the different sets of program health and safety standards that
are applicable to the two levels of care. However, it has proven to be
administratively burdensome to many small hospitals. In addition, the
identification of specific beds, staffing and other program requirements
have not allowed sufficient flexibility in meeting episodic demand for
acute beds—an important consideration when working with the small
total bed complement characteristic of many rural hospitals,

The bill establishes a simplified cost reimbursement formula which
would permit small rural hospitals to avoid the requirement for sepa-
rate patient placement within the facility and separate cost finding.

-Reimbursement for routine SNF. services under medicare would
be at the average rate per patient day paid for routine services during
the previous-calendar year under medieaid to hospital-based and free-
standing-SNFs located in the State in which the hoespital is located.
Reimbursement under medicaid would be at-the rate paid to such SNFs
and intermediate care facilities (ICF's) in the previous year. In the
case of a State which does not participate in medicaid,.reimbursement
would be at the average rate per patient day paid to SNFs in that State
by the medicare program. Reimbursement for ancillary services to
swing-bed patients would be determined in the same manner as for
hospital patients under present law.

Reimbursement under the new formula would be allowed in a hos-
pital which (1) has less than 50 beds; (2) is lecated in a rural-area;
and (3) has been granted.a certificate-of-need for the provision of
long-term care services. The Secretary is also authorized to apply:the
new formula on a demonstration basis to hospitals of up to 100 beds
provided they are otherwise qualified.
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Since the general staffing pattern in small rural hospitals is rela-
tively fixed due to minimum staffing requirements, there should be op-
portunities for providing needed long-term care services at little addi-
tional cost.

The committee emphasizes that the reimbursement method ‘author-
ized by this section of the bill is optional, and hospitals may continue
to elect to-establish distinct part SNFs as provided for under existing
law. Also, small rural hospitals that now maintain distinct-part SNFs
as separate cost centers may switch to the simplified reimbursement
procedure provided by the bill. It is not the intention of the committee
that this provision prohibit States from continuing to use other ap-
proved reimbursement methods under State medicaid plans.

The bill provides that within 3 years after enactment the Secre-
tary shall report to Congress concerning (1) the effect of this pro-
gram on long-term care services; (2) whether the program should be
continued ; and (3) whether a similar provision should be applied to
other hospitals where there is a shortage of long-term care beds, re-
gardless of number of beds or geographic location.

SECTION 222—MEDICAID CERTIFICATION AND APPROVAL OF SKILLED NURSING
FACILITIES (SN¥’S) AND INTERMEDIATE CARE FACILITIES (ICF’S) INTER-

MEDIATE SANCTIONS :

Under present law the State medicaid agency makes the decision
as to whether a SNF or ICF applying to participate in the medicaid
pri)f'rh‘m orily is qualified to participate in the program.

However, for a SNF participating in medicare only, or both medi-
care and medicaid, the Secretary makes the decision as to whether the
facility is qualified to partici%a.te in the programs.

The bill would authorize the Secretary to validate State determina-
tions on the eligibility 'of SNFs and ICFs under medicaid and, on
that basis, make independent and binding determinations concerning
the extent to which individual institutions and agencies meet the re-
quirements for participation. The bill provides for the Secretary to
exercise this authority where he has cause to question the adequacy of
the State’s determinations. =~ |

Under current law, the sanction used to enforce requirements for
participation in the medicare and medicaid programs is limited to de-
certification of a provider or supplier of services. In some instances
this sanction has proven too severe and unwieldy to apply.

The bill provides the Secretary with the authority to impose inter-
mediate sanctions, less severe than decertification, in those cases where
a skilled nursing facility or intermediate care facility has been found
to be ouf of compliance, but with the stipulation that they may only be
used if the failure to comply does not jeopardize the health and safety
of the patients. The intermediate sanctions could be applied before the
provider has initiated any appeal. However, the facility could be af-

orded a reasonable period in which to correct the deficiencies. The
intermediate sanctions could entail restricting the number and/or
kinds of patients for whom reimbursement may be made to the facility,
until the failure is corrected.

Facilities dissatisfied with the findings of the Secretary would be
entitled to a hearing by the Secretary and to judicial review of the
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Secretary’s final decision following the hearing. Any intermediate
sanctions would remain in effect during the period in which a heari
or judicial review is pending, unless otherwise ordered by the Secre-
tary or by Court order.

Regulations implementing this provision are required to be issued
by the Secretary not later than the first-day of the sixth month follow-

ing the month of enactment; this provision becomes effective on that
same date.

SECTION 223~—VISITS AWAY FROM INSTITUTION BY PATIENTS OF SKILLRD
NURSING OR INTERMEDIATE CARE FACILITIES

The bill prohibits the Secretary of HEW from imposing numerical
limits on the number of home visits which might be made by SNF or
ICF patients under the medicaid pmﬁmm.

Until recently, an HEW policy, which has since been revoked, lim-
ited Federal payments for the cost of reserving beds in skilled nursing
facilities (SNF's) and intermediate care facilities (ICFs) for medic-
aid patients temporarily away from the institution. The regulations
permitted Federal funds to be used to reserve a bed for 15 days each
time a patient was in a hospital for acute care. They also permitted
Federal contributions for a total of 18 days during a 12-month period
when patients were visiting their homes or other places for therapeutic
reasons.

The Health Care Financing Administration has amended the regula-
tions to remove all limitations on Federal funding of therapeutic
absences. Currently, however, there are no requirements in existing law
setting forth policies with respect to reserving beds in SNF's and I1CF's.

The bill provides that visits outside of the SNF or ICF would not
necessarily constitute conclusive proof that the individual is no langer
in need of the services of the SNF or ICF. However, the length and
frequency of visits must be considered, together with other evidence,
when determining whether the individual is in need of the facility’s
services. The provision thus prohibits the Secretary from imposing
numerical limits on the number of home visits which might be made by
SNF or ICF patients. The committee believes that such matters should
be left to professional medical judgment.

This provision would become effective on October 1, 1979.

SECTION 224—STUDY OF AVAILABILITY AND NEED FOR SKILLED NURSING
FACILITY SERVICES UNDER MEDICARE AND MEDICAID

Under current law, skilled nursing facilities (SNF's) participating
in either the medicare or the medicaid program are not required to
participate in the other. In some States, there are a larger number of
medicaid-only participating SNFs, and in other States the reverse is
true. If a greater number of SNFs could be prompted to participate
in both programs, a more adequate number of skilled nursing facilities
would be available for medicare and medicaid beneficiaries.

The bill directs the Secretary of HEW to eonduct a study of the
availability and need for skilled nursing facility seryices under the
medicare and medicaid programs. The study would investigate the
desirability and feasibility of requiring facilities that wish to partici-
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pate in one program to participate in both. The study wonld evaluate
the impact of existing laws and regulations on SNFs and the extent to
which these lawsand re%'ulatiﬁnﬁ encourage SNFs to accept only medi-
care beneficiaries or only medicaid recipients. The study would also
investigate possible changes in regulations and legislation which would
result In encouraging a greater availability of skilled nursing services.

In developing the studfv, the Secretary would consult with profes-

.

sional organizations, health experts, private insurers, nursing home
providers and consumers of skilled nursing facility services. A report
on the Secretary’s findings and recommendations would be due 6
months after the date of enactment.

SECTION 225—STUDY OF CRITERIA EMPLOYED FOR CLASSIFYING A FACILITY
' AB A SKILLED NURSING FACILITY

Under present law, a bensficiary must remain, for 60 consecutive
days, out of an institution which is determined to be primarily
engaged in providing skilled nursing care and related services in order
to renew his medicare eligibility for additional days of hospital and
skilled nursing: facility benefits. The intent of these provisions was to
permit beneficiaries to renew their benefit eligibility once they have
ended & spell of illness (and, thus, for at least 60 days, no longer needed
skilled nursing). However, beneficiaries in institutions that have been
classified as being “primarily engaged in providing . . . skilled nurs-
ing care” and certain other skilled services, who have exhausted their
benefits, are sometimes prevented from renewing their eligibility even
though they actually receive little or no skilled care. |

The bill directs the Secretary to review current procedures for apply-
inlgi the benefit-renewal criteria to make sure that they are not too re-
strictive. The Seeretary would report his findings and conclusions to
the Cengress not lateér than Decémber 81, 1980, together with any legis-

lative recommendations he may wish to propose.
SECTION 226—PRESUMED COVERAGE PROVISIONS

The bill would repeal existing medicare provisions authorizing, by
type of diagnosis, presumed periods of coverage for skilled nursing
facility and home health services. Protection against retroactive de-
nials would continue to be afforded by general waiver of liability pro-
vision, - '

The 1972 social security amendments directed the Secretary to es-
tablish o minimum number of days of care in a skilled nursing facility
or visits by a home health agency which would be “presumed” to be
covered by type of patient diagnosis. This provision was enacted be-
cause skilled nursing facilities and home health agencies were experi-
encing a high rate of retroactive denials for services they provided
on the assumption th?iy would be covered by medicare.

A number of skilled nursing facilitiés:-and home health agencies have
found the presumed coverage regulations confusing, often mistaking
what are minimum days or visits covered as the maximum allowed.
The re(‘gglations implementing this provision also have created com-
plex administrative procedures to be followed by both the providers
and the program. In addition, as a result of other, more effective,
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waiver of liability provisions included in the same 1972 legislation, the
presumed coverage provisions are rarely used. The committee notes
that, according to HEW statistics, claims filed by skilled nursing fa-
cilities and home health, agencies under the presumed coverage pro-
v1Sion now mﬁresent far less than one-half of one percent of all claims
foxipgyment ed by these providers.

t 1s the committee’s belief that the more general waiver of liability
provision contained in section 1879 of the Social Security Act provides
a more appropriate mechanism for addressing the type of situation
intended to be covered under the presumed coverage provisions. As a
result, the committee’s bill repeals the presumed coverage provisions.

It 1s the committee’s intention that since the general waiver of
liability prowvision is to be used in all cases in this area, its rules are
to be applied flexibly so as not to work undue hardship in cases which
had been covered under the presumed coverage approach. In particu-
lar, it is intended that care be used in the application of rigid per-
centage limitations with respect to acceptable denial rates. This is
particularly true in the case o%ose providers of service that have very
small numbers of medicare beneficiaries where a denial in one or two
cases might have the effect—through strict application of a percentage
formula—of making them ineligible under the waiver of liability pro-
vision.

SECTION 227—REIMBURSEMENT RATES UNDER MEDICAID FOR SKILLED
NURSING AND INTERMEDIATE CARE FACILITIES

Present law requires States participating in medicaid to pay skilled
nursing facilities (SNFs) and intermediate care facilities (ICK's)
on a reasonable cost-related basis. This requirement, added by Section
249(a) of the Social Security Amendments of 1972, was designed to
assure that payment rates would more closely reflect the reasonable
costs necessary to provide nursing home services of adequate quality.
Section 249(a) gives States the option of using medicaire’s reasonable
cost reimbursement formula for purposes of reimbursing SNFs and
ICFs or developing other reasonable cost-related methods of reim-
bursement acceptable to the Secretary. . -

States have argued that the eomplex and long-delayed Federal regu-
lations implementing the statutory requirement of section 249 (a) have
unduly restrained their administrative and fiscal discretion and that
the Federal approval process has forced States to rely heavily on medi-
care principles of reimbursement. Neither of these consequences was
intended when section 249 (a) was enacted. '

The committee continues to believe that States should have-flexi-
bility in developing methods of payment for their medicaid programs
and that application of the reasonable cost reimbursement principles
of the medieare program for long-term care facility services is not
entirely satisfactory. These principles are inherently inflationary and
contain no incentives for efficient performance. :

The committee bill deletes the -present language of section 1902
(a) (183) (E) of the act (which was added by section 249(a) of the:1972
legislation) and substitutes language which gives the States flexibility
and discretion, subject to the statutory requirements of this section
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and the existing requirements of section 1902 (a.) (30) and section 1121
of the Act, to formulate their own methods and standards of payment.

Under the bill, States would be free to establish rates on a statewide
or other %fogr@phic basis, a elass basis, or an institution-by-institution
basis, without reference to medicare principles of reimbursement. The
flexibility given the States is not intended to encourage arbitrary
reductions.in payment that would adversely affect the quality of eare.
Under the bill, the State would be required to.find, and make as-
surances satisfactory to the Secretary that the payment rates, taking
into account projected economic conditions during the period for
which the rates are set are reasonable and adequate to meet the costs
which: must be incurred by efficiently and economically operated facil-
ities in order to provide care and.-services in conformity with ap-
plicable State and Federal laws, regulations and standards. The State
would also be required to assure the Secretary that it has provided for
the filing by the facilities of uniform cost reports.and for their periodic
audit by the State. = | ,

The Congress expects that the Secretary will keep regulatory and
other requirements to that minimum necessary to assure proper ac-
countability, and not to overburden the States and facilities with mar-
ginal but massive paperwork requirements. It is expected that the
assurances made by the States will be considered satisfactory in the
absence of a formal finding to the contrary by the Secretary.

In establishing rates, a Sgta.te, at its option, could include incentive
allowances designed to encourage cost containment through efficient
performance, as well as incentives to attract imvestment where such
investments would serve tq alleviate demonstrated shortages of long-
term care services. In addition, States would continue to have the option
provided in current. Federal Regulations to adjust rates downward for
facilities with service deficiencies where facilities are classed by quality
of service or level of care. | |

The Secretary would be expected to continue to apply current reg-
ulations which require that payments made under State plans do not
exceed amounts which would be determined under the medicare prin-
ciples of reimbursement. Since States would be free under the bill to
establish payment rates without reference to medicare principles of
reimbursement, the Secretary would only be expected to compare the
average rates gaid to SNF's participating in medicare with the average
rates paid to SNF's participating in megicaid in applying this limita-
tion. : ( _ ,
SECTION 228—HOME HEALTH BENEFIT PROVISIONS

The bill includes several provisions related to home health services
under medicare and medicaid, as described below. _
. Elimination of limitations.—The bill removes the provisions in exist-
mg law that limit medicare home health benefits to 100 visits per spell
of 1liness’ under part A and 100 visits per year under part B. In addi-
tion, the bill removes the requirement that a beneficiary has to be an
inpatient in a hospital for at least 3 days before he can qualify for
part A home health benefits. .

Under present law, a beneficiary is eligible for 100 home health
visits per spell of illness under part A of medicare following an in-

ug-261 0 79 3
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patient stay in a hospital of at least 3 days. Beneficiaries are also
ehg;_ble for 100 home health visits per calendar year under part B of
medicare whether or not they have been hospitalized previously. By
removing the numerical limit on home health visits and the-3-day prior
hospltalmtlon ‘requirement, the committes believes that the home
health benefit will become more widely available to eligible persons
in need of such care. The provision would be effective with respect
to services provided on or after July 1, 1980. - N
. Plan of eare—Under cutrent Iaw, a plan of care must be estab-
lished by a physician in order for a person to recsive home health bene-
fits undeg medicare and medicaid. A Coe
The bill requires that in establishi‘ﬁg"the plan of care, the plan
must include a program for patient education aimed at achieving,
to the extent possible, maximum indépendence from the need for care
provided by other persons. The atiendment would also allow physician
assistants and nurse practitioners providing services in rural-areas
who are under the general supervision of a physician to establish
plans of care for home healt?]fmtmnts. SR _
 Reasonable costs.—The bill requires the Secretary of HEW, within
six months after enactment, to establish guidelines for determining
direct and indirect ificurred costs of home health providers to sérve as
a basis for determining the reasonable cost of home health services. The
guidelines would apply to specific line item costs of home health
Services in adult day care centers.—Some Medicare patients, though
essentially- homebbu’ng, are taken to an adult day care center as a
means of énriching their lives. The Committee agreed to an amendment
that ﬁwonld}cdve]:*lﬁomé health services provided in such centers on'the
same basis as when provided in the patient’s home where the eenter:
(1) 1s a nonprofit center which is eligible for funds under title XX,
of the Social Seeurity Act, and (2) meets standards prescribed by the
Secretary and applicable State and local health and safety require-
ments. e R
Homemalker-home health aides—The Committee bill amends the
reference to “home health aide” in the Medicare home health benefit
coverage provisions. The proposed new reference, to “homemalker-home
health aide”, is more descriptive of the services performed by these
personnel. . -
Reports on costs and utilization—The bill requires the Secretary
of HEW to monitor the costs of home health services and to report
to the Congress within thirty days if such costs are increasing faster
than the medical care services component of the Congumer Price
Index. The report would include any recommendations for action,
including legislative changes. In addition, the bill requires the Sec-
retary to monitor and study the utilization of home health services
and to issue an interim report to the Congress eighteen months after
engctment and a final report to Congress three years after enactment.
Demonstration’ projects for utilization review.—Under medicare
and medicaid, utilization review is required for hospitals and skilled
nursing facilities but. not for home health agencies. The bill requires
the Secretary to establish demonstration projects to test, over a 2-year
period, the effectiveness of utilization review committees in ensuring

v
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the medical necessity, cost efficacy and appropriate use of home health
services. The bill requires the Secretary to report to the Congress the
findings concerning the effectiveness of these projects and any pro-
posals for legislative action within six months after completion.of the
projects.

Part D—Provisions Relating to Medical and Other Health Services
SECTION 231—INCENTIVES FOR PHYSICIANS TO ACCEPT ASSIGNMENTS

The bill includes incentives for physicians to accept assignments by
expediting payment of claims from “participating physicians”—i.e.,
physicians who accept assignment for all their medicare claims. It
also authorizes five to ten pilot projects to experiment with ways of
encouraging nonparticipating physicians to accept assignments.

Under current law, payments for physicians’ services under medicare
may be made directly to the beneficiary or to the physician furnishing
the service depending upon whether the itemized bill method or assign-
ment method is useg when requesting payment from the carrier. An
assignment is an agreement between the physician and the medicare
beneficiary under which the beneficiary “assigns” to the physician his
rights to benefits for covered services included in the claim. In return
the Ehysician must agree to accept the reasonable charge determined
b{ the carrier as his full charge for the items or services rendered. A
g ysician may accept or refuse requests for assignments on a patient-

y-patient, bill-by-bill basis. -

The committee is concerned that assignment rates have been declin-
ing steadily. In calendar year 1978, the assignment rate for physicians
other than those who normally bill through a hospital was 50.6 per-
cent. In the case of claims for which assignment is not made, the
elderly beneficiary becomes liable for that portion of the physician’s
tharge which is in excess of the reasonable charge determined under
the program. In 1978 medicare beneficiaries were responsible for
an average charge of $16.94 for each unassigned claim; this was in
addition to the required deductible and coinsurance amounts for which
they were also liable. o

The “participating” physician concept is employed by many Blue
Shield plans. Under the bill, a “participating” physician 1s an M.D, or
D.O. who voluntarily agrees to accept. assignment and to accept the
medicare reasonable charge, as payment in full for all services to all
his medicare patients. Agreements would be cancellable or concluded
on the basis of 30 days’ notice. “Nonparticipating” physicians could
continue fo elect to use the assignment method of billing on a claim-by-
claim basis, as under present law.

To expedite payment of claims from participating physicians, the
bill provides that the Secretary would estab%sh appropriate pro-
cedures and forms whereby: (1) such physicians may submit claims
on one of various simplified bases and these claims would be given pri-
ority handling by the part B carrier; and (2) such physicians would
obtdin signed forms from their patients, effective for a period of time
which the Secretary finds appropriate, making assignment for all
services furnished to them and authorizing release of medical informa-
tion needed to review the claim,
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_The committee is concerned that the increasing reluctance of physi-
clans to accept assignment has resulted in a severe financial burden
for many of the Nation’s elderly. It also notes that & number of these
individuals are unable to budget for these additional expenses be-
cause of uncertainty whether a physician will or will not accept as-
signment on a particular claim. The committee recognizes that the
declining assignment rates are associated with a number of factors in-
cluding administrative problems, payment delays, increases in the
“reasonable charge” reductions, and general attitudes toward the
program.

The bill therefore authorizes five to ten pilot projects to experiment
with ways of encouraging physicians to accept assignment for all their
medicare claims. Priority would be given to projects in States experi-
encing low assignment rates. Demonstrations may include but are not
limited to: (1) payment of cost savings allowances to physicians who
submit claims in a multiple listing format; (2) provision of incentive
payments to physicians who agree to accept medicare’s reasonable
charge determination as payment in full; (3) payments at a rate of 100
percent of such charge w%ere services are provided by a physician who
has accepted assignment; and (4) use of prospective reimbursement to
phiysicians on a periodic basis based on prior reimbursement rates. The
results of the projects would be reported to Congress together with
recommendations for increasing assignment rates. The committee an-
ticipates that the Secretary will proceed expeditiously in carrying out
these studies. :

SECTION 232—USE OF APPROVED RELATIVE VALUE SCHEDULE

The bill authorizes the Secretary to approve the use of terminology
systems and relative value schedules by physicians in billing medicare,
medicaid, and for other purposes. “ '

- »
Third-party payors have frequently, in the past, employed relative
value schedules (RVS) to determine payment rates for the many dif-
ferent services and procedures which physicians perform. These are
lists of medical procedures and services which set forth their compara-
tive numerical values. These relative numerical values take into ac-
count the relative time and effort which the physician expends in per-
forming the specified procedures, consistent with their inherent diffi-
culty. The experience, professional attainments and other character-
isties which tend to reflect a physician’s professional capacity and
input will vary from physician to physician, The physician who sets
his fees in accordance with a relative value schedule is expecteéd to take
these personal factors into account when a “conversion factor”, the
multiplier by which the relative values are translated into the doHar
amounts he wishes to charge, is selected. -

The resulting professional fees would be subject to the same tests
of reasonableness as the charges of other physicians, While relative
value schedules are useful mec%lanisms for assessing reasonableness of
physicians’ fees, they have also been cited by the FTC and the Depart-
ment of Justice as being conducive to price fixing by the physician
groups that have traditionally been responsible for their development.
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The bill requires the Secretary to establish a system of procedural
terminology, mcluding a definition; of terms, to provide a common
language. deseribing the various kinds of medical services which
may be reimbursed under medieare, medicaid, and the maternal and
child health program. The system would be developed by the Health
Care Financing Administration with the advice of other large health
care purchasers, representatives of professional -groups and other
interested parties. In developing the system, consideration would be
given to the experience of third parties in using existing terminology
systems in terms-of implications for administrative and program costs,
simplicity- and lack of ambignity, and the degree of acceptance and
use. Interested. parties would be given at least.six months to comment
on the propoesed system and to recommend relative values for the
designated procedures and services. A submission ef such an RVS by
an association of health practitioners to the Secretary in response to
his request would not. in itself constitute a violation of any consent
decree by which such association had waived its right to make recom-
mendations concerning fees. The proposed RVS could not be disclosed
to any other party until it was made public by the Secretary. -

The Health Care Financing Administration would review the sub-
missions and recommend specific terminology and relative values
for use under. medicare. Such system could not be employed until:
(1) interested parties had been given an opportunity to comment and
such comments- -had been considered; - (2) statistical analyses had
been conducted assessing the economic impact of relative values on
physicians in various specialties, geographie areas and types of prac-
tice and on. the petential liability of the part B program; (3) it had
been determined that the terms were clear and easy to evaluate. in
actual clinical situations and the assigned values generally reflected
the relative time and effort required to perform various procedures
and services, and (4). it had been determined that the system’s use
would -enhance the administration of Federal health care financing
programs. The approved system would be periodically reviewed by
the Secretary and:- modified - where appropriate. The system -(as
amended by any modification) could subsequently be used by other
organizations or persons. _ 5 .

The committee intends that under this provision a common lan-
guzge will be established to describe the kinds of services that are
covered .under ;public and private health benefit plans and to provide
for a more rational basis for evaluating the:reasonableness of fees.
Safeguards have been included to assure that the terminology and
relative values elearly -and accurately reflect the various kinds and
levels-of - medical services provided. While physician groups may play
an important role in their development, other factors must be consid-

ered prior to their approval and use. -
SECTION 2.3 3—TEACHING PHYSICIANS

The. bill extends the implementation date for section 227 of Public
- Lawy 92-603 for an additional year, It also provides an alternative reim-
bursement method for teaching hespitals which do not qualify for
fee-for-service reimbursements for medical, services under medicare.
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Section 227 of Public Law 92603, is intended to make it clear that,
under medicare and medicaid, fees-for-service should be paid for
medical care in teaching hospitals only where a bona fide private
doctor-patient relationship exists.' A further delay in implementa-
tion of this provision is needed to afford the Secretary of HEW ad-
ditional time to consult with niembers of the medical education com-
munity and publish the -necessary regulations. The bill therefore
extends from October 1, 1978 to October 1, 1979, the implementation
date of this section.- e L T =

The committee notes that some teaching hespitals do not qualify
for fee-for-service reimbursement for medical services under medicare
because most or all of their nonmedicare patients generally do not pay
fees for physicians’ services. Sueh institations can, under present
law, elect to receive 100 percent cost reimbursement for physicians’
services and house-staff costs. o

The bill permits such hospitals to elect instead to have medicare pay
reasonable charges, equal to 100% of the prevailing charge for similar
services rendered in non-teaching hospitals for medical and surgical
services furnished to the private patients (as defined by regulation) of
teaching teams compese(f. of a supervising physician, serving as the
patients attending physician and physicians in training. To qualify
under this provision, the hospitals and the physicians who practice
in the hospitals must enter into agreements, that assure that reimburse-
ment, for physicians’ serviees and for the stipends and graduate medical
costs that the hospital incurs on-behalf of the residents in-training
and interns will be claimed only through reimbursement for the newly
covered teaching-term services. The alternative payment method may
be used under circumstances that assure that fees will be billed only
where bona fide private patient-physician relationships exist.

The new benefit is designed to cover the services furnished by the
team and its supervising physician in his capacity as the patient’s
attending physician. Reimbursement for the services of anesthesi-
ologists, radiologists, pathologists and other physicians who provide
ancillary or consultative services would not be affected. -

SECTION 234-—CERTAIN SURGICAL PROCEDURES PERFORMED ON AN
AMBULATORY BASIS S ‘

Currently, medieare can reimburse the physician for his professional
services in any setting. Also, the institutional costs of ambulatory
surgery in a hospital outpatient department can be reimbursed. How-
ever, a charge for the use of special surgical facilities in a physician’s
private office or a free-standing surgical facility that is not hospital
affiliated isnot reimbursable. . . S

Under the bill the physician performing certain listed surgical pro-
cedures in his office would be compensated for his special, surgical
overhead through an all-inclusive rate if he accepts an assignment;
there would be no deductible and coinsurance applied in such cases.
Such procedures would include those which are often provided on an
inpatient hospital basis but-¢éan, consistent with sound medical prac-
tice, be performed on an ambulatory basis. The rate would encompass
reimbursement for the facility, physician related services, including
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normal pre- and post-operative visits and reutine laboratory and other
diagnostic tests nsually assoeiated with the procedure.
he list of procedures eligiible for such reimbursement would be
specified by the Secretary following consultation with the National
rofessional Standards Review Council and appropriate medical
organizations including specialty groups. Subsequently, procedures
could be added or deleted as experience dictated. ]

Normal review of such claims by Professional Standards Review
Organizations, earriers and other present review mechanisms should
work to safeguard against inappropriate or indiscriminate perform-
ance of procedures on an ambulatory basis.

Similarly, reimbursement would be provided for the use of the
facilities in an ambulatory surgical center, without deductible or
coinsurance, where the center accepts assignment. In the case of an
ambulatory surgical center the payment could take the form of an all-
inclusive rate, covering the facility overhead and physicians’ fees or,
alternatively, the overhead- allowance could be paid directly to the
center and the professional fee could be paid directly to the surgeon
and to other physicians who provide services in connection with the
procedure. The deductible and coinsurance would also be waived for
the physician fees for services performed in connection with listed
surgical procedures in hespital outpatient departments and other am-
bulatery surgical centers where the physicians accept assignment.

The overhead. factor is expected:-to be calculated on a prospective
basis (and periodically updated) utilizing sample survey and similar
techniques. to develop .reasonable estimated overhead allowances for
each of the listed procedures which take acecount of volume (within rea-
sonable limits). The committee does not intend that individual finan-
eial records be audited in order to determine a physician’s or a center’s
specifiec overhead allowance, What is intended 1s a reasonable estimate
of such costs of performing such procedures generally. -

The committee expects that this provision will encourage perform-

ance of.surgery in generally lower cost ambulatory settings, where
appropriate, instead of the more expensive hospital inpatient setting.
It anticipates that States will want to monitor the effectiveness of
the new benefit with a view toward making similar modifications in
their medicaid programs. :
_ The committee is concerned that in some cases, a patient’s stay in a
hospital is unnecessarily protracted because it is less expensive to the
medicare patient to receive diagnostic tests while in the hospital than
prior te being.admitted. The bill eliminates the financial incentives to
unnecessarily -utilize -hospital care in-eases. where needed diagnostic
services are provided in the hospital’s. outpatient department within
the 7-day period prior to the patient’s admission. The Secretary, in
consultation with the National Professional Standards Review Coun-
cil, would be required to specify those preoperative medical and other
health services which could safely be performed on an outpatient as
well as inpatient basis. A physician performing g listed service on an
outpatient basis within the 7-dary period prior to the patient’s admis-
sien for -surgery (to which the service relates) would receive reim-
bursement equal to 100 percent of medicare’s reasonable charge if he
agreed. to accept such payment as payment in full.
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SECTION 235—ORITERIA FOR DETERMINING REASONABLE CHARGE FOR
' PHYSICIANS’ SERVICES B

Medicare currently utilizes more than 200 different “loealities”
throughout the country for purposes of determining part B-“reason-
able” charges. For example, one State has 28 different loealities. The
committee notes that this has led in many instances to marked and
unjustified disparities in areas of the same State in the prevailing
charges for the same service. Additionally, under.present law, in-
creases in prevailing charges are limited to levels justified by changes
in the costs of practice and wage levels. The committee is concerned
that the effect of present law is to further widen the dollar gap between
prevailing charges in different localities. @~ -

The bill provides for the calculation of statewide median char
(in any State with more than one locality) im addition to prevailing
charges in the locality. To the extent that any prevailing charge in a
locality was more than ene-third higher than the statewide median
charge for a given service, it would not be automatically increased
each year. This provision would not reduce any prevailing charges
currently in effect. However, it would operate, to the extent given
charges exceed the statewide average by more than  one-third, to
preclude automatically increasing those charges. ‘~

" Under existing law, medicare allows a new doctor to establish-his
customary charges at not greater than the 50th percentile of prevailing
charges in the locality. - | A ‘

The bill would permit new physicians in localities which are desig-
nated by the Secretary as physician shortage areas, to establish their
customary charges at the 75th percentile of prevailing charges (rather
than the 50th) as a means of encouraging doctors to move into these
communities. It would also permit doctors presently practicing in
shortage areas to move up to the 75th percentile on the basis of their
actual fee levels. | |

SECTION 236—DISCLOSURE OF AGGREGATE PAYMENTS TO PHYSICIANS

The bill prohibits the Secretary from routinely releasing medicare
information, and provides that State agencies shall not be required to
release medicaid information, relating to amounts paid to physicians
under the respective programs, except as otherwise specifically required
by Federal law. | o

"Disclosure of physicians receiving large payments under medicare
have served unjustifiably to embarrass physicians who serve a large
number of elderly patients, The disclosures have, heretofore, also been
characterized by a high degree of inaccuracy. - ‘

SECTION 237—PAYMENT FOR CERTAIN ANTIGENS UNDER ‘PART B | OF
MEDICARE ' | -

The bill amends current law to permit payment under medicare for
the preparation by an allergist of a reasonable supply of antigens dis-
pensed or administered under the supervision of another physician.

Current medicare law does not permit reimbursement for an antigen
prepared by a physician unless he also administers it. However, 1t
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is & common practiee, especially in rural areas, for other dispensary
practices to be followed—e.g., for a local doctor to refer a patient
to an allergist who prepares a supply of antigens for the referring
doctor’s use. - -

The bill therefore permits payments under medicare for the prep-
aration'by an allergist of a reasonable supply of antigens dispensed or
administered under the supervision of another physician. This would
also include antigens dispensed in a rural health clinic, by a nurse
practitioner or physician assistant, which is under the general super-
vision of a physician under an arrangement with such clinie.

SECTION 238—PAYMENT UNDER MEDICARE OF CERTAIN PHYSICIAN s’ FEES
ON ACCOUNT OF SERVICES FURNISHED TO A DECEASED INDIVIDUAL

‘The bill would permit payment by medicare to be made to the spouse
or other legal representative of a deceased medicare beneficiary on
the basis of a nonreceipted bill for care.

Under present law, medicare can pay a claim on behalf of a deceased
beneficiary only where the physician accepts an assignment or where
the. bill has been paid. The committee notes that in cases where a
physician réfuses an assignment, families have encountered difficulty
in raising sufficient cash to pay the bill in order to be eligible for
payment by medicare.

SECTION 239—FPHY S:ICIAN TREATMENT APLAN FOR SPEECH PATHOLOGY

The bill would repeal the existing medicare requirement that a
physicidn establish a detailed plan of treatment for speech pathology
services.

- The Social Security Amendments of 1972 provided for coverage
of speech pathology services furhished on an outpatient basis in an
organized setting such as a clinic, a rehabilitation agency, or a public
health agency. Prior to 1972, outpatient speech pathology services
were covered only when furnished by an approved hospital, skilled
nursing facility, or home health agency. Present law requires that
the patient be referred to the speech pathologist by a physician and
that the physician establish and periodically review a plan of treat-
ment which specifies the amount, duration and scope of services to
be furnished.

Since speech pathology involves highly specialized knowledge and
training, physicians generally do not specify in detail the services
needed when referring a patient for such services. As a result, the
committee believes that the requirement that the physician establish
a plan of treatment should be eliminated so as to conform medicare
law and related program poliey to actual practice among the profes-
sions. The requirement for physician referral and periodic physician
review of the plan of treatment would be retained.

SECTION 24 O—STUbY OF PAYMENT PROCEDURE FOR DURABLE MEDICAL
EQUIPMENT

The bill requires the Secretary to conduct a study of plz'esent
methods for determining payments for durable medical equipment
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under mgdlcalje and to review and make recommendations on pessible
alternative reimbursement methods. - Lo

. Under the medicare law, reimbyrsement for the xental or. parchase
of durable medical equipment is based largely on the supplier’s cus-
tomary charge for the item and on the prevailing charge for the/squiy-
ment. 1n the locality. Medicare has experienced- problems with this
method of reimbursement. because of the lack of uniformity in sup-
pliers’ billing and charging practices; the different approaches medi-
care carriers follow in caleulating allowances for medical equipment;
and because ‘equipment charges are not set in a broadly competitive
marketplace. (HHEW representatives have agreed to deal expeditiously
with a further problem—differences in the level .of services offered
by different dealers—by providing for higher payments to be made to
suppliers for delivery and other appropriate services.) :

An additional problem has arisen as a result of the provision of
present law which authorizes lump-sum payments by medicare for
durable medical equipment where purchase would be more econorhi-
cal than rental. In these cases the patient is responsible for payipfg
(in addition to any deductible and coinsurance amounts) any dif-
ference between the supplier’s charge for the item and the medicare
allowable charge. This difference can be substantial sinée thé medi-
care allowable charge is based on-charge levels as they existed from
12 to 24 months in the past. | ‘

The bill requires a study of the present methods of reimbursement
for durable medical equipment and the problems associated with such
methods. The study would also include an analysis of the feasibility
of calculating (at lesst annually) allowable charges on a prospective
basis which would take into account acquisition costs, appropriate
overhead, and a reasonable margin of profit. The committee expects
the Secretary to consult with representatives of the medical equipment
suppliers in the course of this study. The Secretary would be required
to s_lfibmitta report on this study to the Congress within 12 months of
enactment. -

SECTION 241—DEDUCTIBLE NOT APPLICABLE TO EXPENSES FOR CERTAIN
INDEPENDENT LABORATORY TESTS

The bill waives the $60 deductible in applying special laboratory
billing procedures under medicare. |

Legislation developed by the committee and enacted in 1972 (section
279 of Public Law 92-603) was designed to avoid the unreasonably
high administrative costs that independent laboratories and the medi-
eare program incur in the billing and processing of typically inexpen-
sive diagnostic tests. That provision was intended to reduce theseé-bill-
ing and processing costs by authorizing the Secretary of HEW to
negotiate payment rates with individual laboratories which medicare
would pay in full, without any need for the laboratory to bill the
patient for the $60 deductible and 20 percent copayment amounts. The
negotiated rates could be no higher than medicare would have paid
(taking account of the billing and coHection costs that the laboratory
would have passed on to the grogra,m and reduced medicare admin-
istrative costs) in the absence of the new provision. L
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The new billing procedure was never utilized beeause, as a result of
a drafting error, the $60 deductible was retained. Thus, since labora-
tories still have te bill patients for deductible amounts, and since med-
icare must still -determine each patient’s deductible status, the savings
to laboratories and medicare cannot now be achieved.

_The bill waives the $60 deductible in applying the special laboratory
sl));]_lélag procedure, as was intended by section 279 of Public Law

SECTION 242—DEDUCTIBLE NOT APPLICABLE TO EXPENSES FOR RURAL
HEALTH CLINIC SERVICES

The bill waives the applicability of the medicare Part B $60 de-
ductible with respect to services provided in rural health clinics.

Under present law, rural health clinics certified as providers under
medicare must ascertain whether their medicare patients have satisfied
the program’s $60 deductible before they can determine what part of
its charges are to be paid by the patient. This requirement is compli-
cated, and it has disproportionately increased the billing and book-
keeping costs of these small facilities.

SECTION 243—COMPREHENSIVE OUTPATIENT REHABILITATION SERVICES

The bill recognizes comprehensive outpatient rehabilitation facili-
ties as “providers of services” under the medicare program if they are
certified as meeting specific conditions of participation. Such reha-
bilitation eenters could be public or private institutions primarily en-
gaﬁed in providing under medical direction, diagnostic, therapeutic,
and restorative services to outpatients.

‘Under present law, medicare covers certain rehabilitation services
in a variety of settings under various coverage provisions. Such serv-
ices are included among the services that may be reimbursed on a
charge basis as “incident to” the services of a physician. Outpatient
physical therapy and outpatient speech pathology services are covered
ona cost-related basis when furnished by a clinic, rehabilitation agency
or public health agency; however, this coverage provision does not
include occupational therapy and other rehabilitation services. Serv-
ices furnished by an independently practicing physical therapist in
the office setting are also covered, but there is an $80 annual limit on
theamount miedicare will pay forsuchservices. - o

The bill authorizes coverage for a broad array of rehabilitation
services when these are furnished on an outpatient basis in a co-
ordinated fashion by a comprehensive outpatient rehabilitation
facility. | : S
| Réiglbursement to such facilities would be authorized under Part
B of the program, based on the costs they incur in furnishing covered
services, inclading: physicians’ services, ‘nursing care, physical
therapy, occupational therapy, speech patliology, respiratory therapy,
social and psychological semces;g’rosﬁhetﬁm and orthotic devices, drugs
and bioldgicals (which cannot be self-administered), supplies, ap-
pliafees; eqitipment (including the purchasé or rental of equipment),
and certain other items and services necessary for the rehabilitation
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of the patient. The bill thus permits reimbursement. for rehabilitation
services provided in & certified outpatient rehabilitation facility to be
made on the same basis as these services are presently reimbursed if
they are provided on an outpatient basis by a hospital.

SECTION 244—AMBULANCE SERVICE

'The bill provides for medicare reimbursement for ambulance serv-
ices to & more distant hospital when the nearest hospital does not have
staff gua.liﬁed,to undertake the re%ired care. o coL

Medicare will now pay for ambulance services to the nearest par-
ticipating institution with appropriate facilities where the use of
other means of transportation is contraindicated by the individual’s
condition, The term “appropriate facilities” means that the insti-
tution is generally equipped to provide the needed hospital or skilled
nursing care for the illness or injury involved. The individual physi-
cian who practices in a hospital is not a consideration. = = -

Occasionally, the nearest hospital with appropriate facilities does
not have a physician available te undertake the required specialized
care. The present alternatives are to bring the physician to-the pa-
tient—a possible misuse of physician time—or to transport the patient
to the more distant facility at his own expense. . . S ;

The committee also notes that in some areas of the country, partic-
ularly rural areas; radiation therapy and other specialized procedures
are provided by a radiation facility that is not }?a.rt of a hespital. In
these areas patients who require transportation by ambulance—where
other: forms of transportation are medically contraindicated—to such
a facility cannot qualify: for medicare reimbursement. - . = - .-

The committee intends that the ambulance benefit also be extended
to caver patients who require ambulance tramsportation to receive radi-
ation therapy and other specialized procedures in areas where
the treatment is not available in a hospital, Reimbursement for ambu-
lance services to the outpatient facility should ordinarily be allowed
only if it is the nearest available facility where the proeedure is avail-
able, and only where the service in the facility is consistent with the
State’s health facilities plamning efforts. \ g {

SECTION 245—COVERAGE UNDER MEDICARE OF CERTAIN DENTISTS’ SERVICES

The bill extends the coverage of dental services under medicare. to
include those services performed by a doctor of dental medicine or
dental surgery which he is legally aunthorized to perform in cases
where the services would be covered if performed by a physician. The
bill also would provide that payments would be made under medicare
for inpatient hospital stays that are justified because of the severity
of the.patient’s dental progedure or condition. . - e

Under present law, medicare covers the.services of dentists only
with respeet te (1) surgery related to the jaw or any structure con-
tiguous to the jaw, or (2) the reduction of any fracture of the jaw or
any facial bone. The law, therefore, excludes from coverage certain
nonsurgical procedures which doctors of dental medicine and dental
surgery {previously known as doctors of dentistry or dental or oral
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surgery) are professionally trained and licensed to perform even
though the same services are covered when performed by a physician.
The bill would correct this discrepancy.

The committee also concluded that present coverage for inpatient
hosgi-ta,l services related to certain noncovered dental procedures is
inadequate. The test for medicare coverage of the inpatient services 1s
the patient’s underlying medical condition (e.g., history of heart fail-
ure). The effect of existing law is to preclude hospitalization coverage
where, in the judgment of the patient’s dentist, the severity of the
dental procedurs alone requires hospitalization. Accordingly, the bill
would provide for coverage of hospital stays where hospitalization
is warranted either by the severity of the patient’s condition or the
dental procedure.

SECTION 246—COVERAGE UNDER MEDICARE OF OPTOMETRISTS’ SERVICES
WITH RESPECT TO APHAKIA

The bill authorizes medicare part B reimbursement to optometrists
for covered services related to aphakia which are within the scope of
licensed optometric practice. Certain diseases of the eye result in
surgical removal of the lens. The resulting condition, i.e., absence of
the lens of the eye, is known as aphakia. Eyeglasses (or contact lenses)
serve as the prosthetic lens for the aphakic patient.

Current medicare law provides reimbursement for diagnosis and
treatment of the diseases of the eye when such services are provided by
physicians. Optometrists are reimbursed under the program only for
dispensing services in connection with the actual fitting and provision
of prosthetic lenses. Section 109 of Public Law 94-182 required HEW
to conduct a study conecerning the appropriateness of broadening the
coverage of services that -optometrists furnish to aphakic patients.
In a report transmitted to the Congress on January 12, 1977, HEW
recommended that those covered services related to aphakia and within
the seope of optometric practice be reimbursable under part B of medi-
care when provided by optometrists. The bill incorporates this recom-
mendation.

The committee noted that the HEW report recommended further
study prior to any additional extension of part B coverage of opto-
metric services. The committee expects that HEW will complete such
stfu({hy ﬁnﬁl report to the Congress within 12 months after enactment
of the bill,

SECTION 247—CHIROPRACTIC SERVICES

The bill would modify the requirement for chiropractic coverage
so that a “subluxation” could be demonstrated to exist through chiro-
practic clinical procedures other than an X-ray. Neither the X-ray,
where utilized; nor any other clinical procedures used by the chiroprac-
tor would be reimbursed by medicare.

Under present law, medicare covers only those services of chiro-
g;‘saetorg which involve treatment of a subluxation of the spine (partial

islocation) by means of manual manipulation of the spine. The
existence of a subluxation must be demonstrated I:()ly

g -ray; however,
the cost of the X-ray is not covered when performe

X
by a iropractor.
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The X-ray requirement was intended to control costs by excluding
from coverage cases in which a subluxation was not evident on an
X-ray. The General Accounting Office has indicated that the extent
to which X-rays play a part in claims denial is not known. Although
chlrogractors must have X-rays available upon request, the X-ray is
actually reviewed by medicare carriers in only a small number 'of
cases.

The committee believes that the requirement for an X-ray to derm-
onstrate the subluxation of the spine is not an effective requirement,
1s possibly hazardous, and—since it is not paid for by the program—
represents a significant cost to beneficiaries. Since chiropractors would
not ordinarily take X-rays in every case to diagnose subluxation of
the spine, the committee has concluded that it is inappropriate to
require X-rays, with their accompanying radiation risks, for adminis-
trative purposes. The committee is also concerned that although the
X.-ray is currently required in all cases, the beneficiary must bear the
cost of the X-ray.

For these reasons, the bill provides that the presence of subluxa-
tion could be demonstrated by procedures other than X-ray.

SECTION 248—TREATMENT OF PLANTAR WARTS

The bill eliminates the present medicare exclusion of services related
to treatment of plantar warts. _

Under present law, coverage for services. related to rountine foot
care—which. is defined as “including the cutting and removal of corns,
warts, or calluses, trimming of nails, and other routine hygienic care”—
1s specifically excluded. S _

Warts on the feet (often called plantar warts because they may
appear on the plantar surface of the foot), are tumors caused by in-
fectious viral agents. However, because of the routine foot care exclu-
sion in present law, treatment for plantar warts is not a covered
service, while the treatment of warts located elsewhere on the body is
a.covered service. The bill therefore eliminates the present medicare
exclusion from coverage of services related to the treatment of plantar
warts, -

SECTION 249—LIMITATION ON REASONABLE COST AND REASONABLE CHARGE
FOR OUTPATIENT SERVICES

The bill requires the newly established, Health Facilities Cost Com-
mission to give priority to the development of limitations on hospital
outpatient and clinic costs. Further, the Secretary is required to iSsue
regulations providing for the establishment of such limitations.

As a result of various limits placed by public agencies and others on
inpatient hospital ex?enditures, some hospitals have sought to have
a disproportionately large share of their total costs financed by the
revenues from their outpatient departments, In addition, reimburse-
ment to community health centers and similar freestanding clinics
which are presently paid on a cost-related basis, have, according to the
General Accounting Office, sometimes proved to be excessive.

The bill therefore requires the Health Facilities Cost Commission
(established under Section 202 of this bill) to give immediate priority
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to making a study and submitting recommendations to the Secretary
with respect to setting limitations on costs or charges for outpatient
services. Further, the Secretary is required to issue regulations estab-
lishing such limitatiens with respect to services provided on an out-
patient basis by hospitals, community health centers, or clinics (other
than rural health clinics) and by physicians using such facilities.

Part E—Miscellaneous Provisions

BECTION 251~—CONFIDENTIALITY OF PSRO DATA

The bill provides for the confidentiality of certain PSRO informa-
tion that identifies an individual patient, practitioner, provider (other
than aggregated statistical information with respect to a given pro-
vider or providers), supplier, or reviewer. -

In authorizing the Professional Standards Review Organization
(PSRO) program in 1972, the Congress set forth principles, in section
1166 of the Social Security Act, that were to serve as the basis for
regulations governing ‘both the disclosure and the confidentiality of
information acquired by PSRO’ in the exercise of their duties.

Confidentiality is critical to the success of PSRO’s because they rely
on voluntary service by local physicians. Should all data acquired by
PSRO’s be disseminated without safeguards, recruitment of physi-
cians to perform PSRO functions would become increasingly diffi-
cult. Moreover, the intent of peer review, as opposed to Government
regulation, is to allow the profession to attempt to regulate itself with
some degree of privacy and candor. . o

However, on April 25, 1978, the U.S. District Court for the District
of Columbia held that a PSRO is an “agency” of the Federal Gov-
ernment for purposes of the Freedom of Information Act and is thus
subject to the disclosure requirements of this later legislation. This
decision, which is currently being appealed, would require that the
data and information in control of the PSRO. must be disclosed, on
request, unless the particular information to be protected is specifically
exempted from disclosure under the Freedom of Information Act. On
September 25, 1979, the U.S. District Court for the District of Colum-
bia ruled that none of the exemptions to the FOIA apply to PSRO’s.
Both decisions are being appealed. However, they are currently having
an adverse impact on the PSRO program. The purpose of the bill
1s to limit the discretion of the Secretary in determining to whom
disclosure may be made and to identify: particular types of material
to be withheld from the public (e.g., information which is not in the
form of aggregate statistical data). In this manner the bill would
establish that, assuming PSRQ’s are ultimately determined to be
agencies under the Freedom of Information Act, PSRO data would
be disclosed only under section 1166 of Title XTI of the Social Security
Act and would be protected under section 552 (b} (8) of the Freedom
of Information Act.

The bill therefore, provides for the confidentiality of PSRO infor-
mation, which was not publically available at the time acquired, that
identifies (by name or inferenceg an individual patient, practitioner,
provider (other than aggregated statistical information with respeet
to providers), supplier, or reviewer. As under section 1166, as presently
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worded, information may be disclosed to the extent necessary to.carry
out program purposes, to assist with the identification of fraudulent
and abusive activities, and to assist in the conduct of health planning
activities. The bill further requires the Secretary to issue regulations
(which sssure adequate pretection of the rights and interests of pa-
tients, health care practitioners, and providers) which specify the cases
and circumstances under which information may be disclosed to: the
Secretary, General Accounting Office, claims payment agencies, public
agencles responsible for monitoring or auditing claims, medical review
boards for renal disease network areas, State and local public health
officials, resgarchers and statistical agencies, courts, organizations pro-
viding specified services to the PSRO, other PSRO’s, the statewide
council, institutions or practitioners within the PSRO, agencies rec-
ognized by the Secretary as having licensing, accreditation, or certifi-
cation functions, entities recognized by the Secretary as having
monitoring functions with respect to the PSRQ. No disclosure may
be made under this subsection unless it is necessary to carry out the
purposes of the PSRO program. The Committee intends, thereby, to
significantly inform the discretion of the Secretary of HEW by
establishing a list of agencies and persons to whom permissible dis-
closure may be made. In addition the regulations shall specify cir-
cumstances under which disclosure may be made to, or with the
consent of, the individual identified in the records.

The bill would not limit disclosure of aggregate statistical informa-
tion which identifies & provider, such as data which describe patient
populations, the care and services given to patients, the objectively
determined outcomes of such care and services, and determinations
regarding the medieal necessity of such care and services. To encour-
age effective peer review, some protection must be given to provider,
such as specific information gathered in conducting sensitive and sub-
jective one-time assessments of performance (e.g., medical care evalua-
tion studies). ' |

It should be noted that the Secretary of HEW in his regular review
of PSRO performance can, and should under present law, evaluate the
review activities—including practitioner profiles of practice—and thus
safeguard against any general indiscriminate or willful action or in-

-

action by a given PSRO with respect to practitioners.

SECTION 252—PROCEDURES FOR DETERMINING REASONABLE COST AND
REASONABLE CHARGE

The bill provides, exeept under certain specified circumstances, that
reimbursement to contractors, employees or related organizations.
consultants, or subeontractors at any tier would not be recognized
where compensation or payments (in whole or part, in cash or kind)
are based upon percentage arrangements. :

Percentage arrangements can take several forms. For example, some
involve business contracts for support services, such as computer and
data processing, financial and management consulting, or'the furnish-
ing of equipment and supplies to providers of health services, such as
hospitals. Charges for such services are subsequently incorporated
‘into the cost base against which medicare and medicaid make their
payment determinations. L
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- The contracts for these support services specify that the remunera-
tion to the suppliers of the services shall be based on a percentage. of
the gross or net billings of the health care facilities or of individual
departments. Other examples involve landlords receiving a percentage
of provider gross (or net) income in return for office :iptwe, equipment,
shared waiting rooms, laboratory services, custodial and office help
and, administrative services. Such arrangements can be highly infla-
tionary and add costs to the programs which may not reflect actual
efforts expended or costs incurred.

The prohibition against percentage arrangements contained in this
section of the bill would include payment of commissions and/or
finders’ fees and lease or rental arrangements on a percentage basis.
It would also apply to management or other service contracts or
provision of services by collateral suppliers such as pharmacies, labo-
ratories, etc. The percentage prohibition would flow both ways either
from the supplier or service agency back to the provider or organiza-
tion, or from the original provider or erganization to the supplier or
service agency. ,

The committee does not, however, intend this provision to interfere
with certain types of percentage arrangements which are customarily
considered normal commercial business practices such as the commis-
sion paid to a salesman. Further, the bill does not prohibit reim-
bursemént for certain percentage arrangements such as a facility
management contract where the Secretary finds that the arrangement
contributes to efficient and economical operation.

For example, under some existing management contracts, the con-
tractor receives both a percentage of operating expenses as a base
management fee, and a share of the net revenues of the institution
after all costs have been met. Where the contractor’s percentage share
of net revenues exceeds the percentage on which the base management
fee is calculated, the contractor could have a strong incentive to con-
tain operating expenses. Of course; under such circumstances, the
reasonableness of the percentages applicable to the operating expenses
would have to be considered in terms of comparison with the costs
incurred in the management and/or operation of reasonably compa-
rable facilities which do not utilize such contracts.

In the case of hospital-based physicians, on the other hand, the bill
would permit recognition of percentage arrangements if the amount of
reimbursement does not exceed an amount which would reasonably
have been paid to the physician under relative value schedules (see
explanation of sec. 232 for description) approved for this purpose by
the Secretary. Under such an approved relative value schedule, the
charges of a given physician would be subject to a test of reasonable-
ness 1t terms of that physician’s usual contribution of time and effort
In the provision of the services for which he bills.

Percentage arrangements entered into by hospitals and hospital-
based physicians before January 1, 1979, could be recognized subject to
the same tests of reasonableness as were prescribed by regulations in
effect on such date until such time as the hospital is able to unilaterally
terminate such arrangement, or January 1, 1982, whichever is earlier.

The bill directs the Secretary to conduct a study of hospital-based
physician reimbursement and the impact of alternative reimbursement

48-261 0 - 79 - &
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methods on providers, patients, physicians, and third-party payers. He
must submit his findings, together with legislative recommendations
within two years of enactment. B "

The committee recommends that HEW adopt as its policy under
existing law those provisions relating to the reimbursement of anes-
thesiologists® services which were included in S. 505, which contained
the predecessor of this provision, That provision would provide that
full fees could be paid to an anesthesiologist only where he personsally
performed all the grofessiena,lly appropriate pre- and post-anesthetic
services and carried out the most dgmanding procedures in connection
with administration of the anesthesia for no more than two patients.
Payments equal to one-half of the full fee for each patient could be
made where the anesthesiologist personally directed other individuals
In carrying out the most demanding procedures, provided the anesthesi-
ologist personally performed the other pre- and post-anesthetic serv-
1ces and was responsible for no more than four patients during the
course of anesthesia administration.

SECTION 253—REPEAL OF BECTION 1867

The bill terminates the Health Insurance Benefits Advisory Council.

The original 1965 medicare legislation provided for the establish-
ment, of the Health Insurance Benefits Advisory Council (HIBAC)
under the new section 1867 of the act. This Council was to provide
advice to the Secretary on matters of general policy with respect to
the administration of medicare. The Social Security Amendments of
1972 modified the role of the Advisory Council so that its function
would be that of offering suggestions for the consideration of the Sec-
retary on matters of general policy in both the medicare and medicaid
programs. . -
In view of the establishment of other advisory groups, and the Sec-
retary’s suthority to establish ad hoc advisory bodies, the bill would
terminate HIBAC.

SECTION 254—DEVELOPMENT OF UNIFORM CLAIMS FORMS FOR USE UNDER
HEALTH CARE FPROGRAMS

The committes bill requires HEW to adopt, to the extent feasible,
standardized claims forms for medicare and medicaid within 2 years
of enactment.

The committee notes with concern that the medicare and medicaid
pmﬂmns have added to the paperwork required of physicians, hos-
pitals, skilled nursing facilities, and other health care organizations as
& result. of the proliferation of forms. For several years, HEW has
been working to develop standardized claims forms that might be used
by physicians and institutions in billing both medicare an ‘medicaid.
ﬁlls effort has been carried out in conjunction with provider groups,
including the American Medical Association, the American Hos ital
Association, and the American Dental Association. The National £$o- ,
ciation of Blue Cross-Blue Shield Plans and the Health Insurance
Association of America also participated. Standardized ghysmm:} ben-
efits forms now have been developed and are being used by medicare,
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medicaid and Blue Shield in several States. A promising uniform
hospital benefit form has also been developed.

The committee bill requires the Secretary, within 2 years of enact-
ment, to develop and require to be employed to the extent feasible, uni-
form claims that would be utilized in making payment for health serv-
ices under medicare and medicaid. The committee intends that pre-
testing of such forms be conducted where necessary prior to their wide-
spread application. - |

The uniform claims forms may vary in form and content but only to
the extent clearly required. The committee recognizes that variances
would occur in cases where simplified claims forms, such as multiple
listing claims forms, are utilized in accordance with the provision of
this bill which provides incentives for physicians to accept assignment.

The bill requires the Secretary to use the claims forms developed for
purposes of medicare and medicaid for other programs over which he
has administrative responsibility if he determines that such use is in
the interest of effective administration of such programs.

The committee bill requires the Secretary, in carrying out the re-
quirements of this section, to consult with those charged with the ad-
ministration of other Federal health care programs, with other organi-
zations that pay for health care, and with providers of health services
to facilitate and encourage maximum use by other programs of the
uniform claims forms. The bill further requires the Secretary to report
to the Congress within 24 months of enactment on: (1) what actions
he will take pursunant to this section; (2) the degree of success in en-
couraging third parties generally to adopt uniform claims forms, and
(3) his recommendations for legislative and other changes needed to
maximize the use of such forms.

SECTION 255-—MEDICARE LIABILITY WHERE PAYMENTS CAN BE MADE
UNDER LIABILITY INSURANCE

The bill provides that medicare would not be the payor of first resort
in cases where the patient is involved in an accident and his care can
be paid for under liability insurance of the individual who was at fault
or under a no-fault insurance plan.

Under present law, medicare is ordinarily the payor of first resort
except in certain cases, e.g., where the patient has no legal obligation
to pay, or where workmen’s compensation is responsible for payment
for the patient’s care. .

The bill provides that where the medicare patient is involved in an
accident and his care can be paid for under the insurance of the indi-
vidual who was at fault (or under a no-fault plan), medicare would
have residual and not primary liability. Under this provision, medicare
would Ii)a,y for the patient’s care in the usual manner and then seek to
be reimbursed by private insurance after, and to the exterit that, lia-
bility has been determined. The bill leaves to the discretion of the Sec-
retary an evaluation of the probability of recovery and the minimum
amounts estimated as recoverable, so as to avoid the administrative cost
and effort of pursuing minor recoveries or situations where there is
little likelihood of ultimate recovery. |
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SECTION 256—JUDICIAL DISTRICT IN WHICH PROVIDERS MAY OBTAIN
JUDICIAL REVIEW. :

The bill permits Federal judicial review of adverse decisions of the

Provider Reimbursement Review Board involving actions brought
jointly by several providers of medicare part A services to be taken it
the district where the “principal party” for the group is located.
_ Under existing law an individual provider of medicare part A serv-
1ces may have an adverse decision of the Provider Reimbursement Re-
view Board reviewed by the U.S. district court for the distriet in which
the provider is located, or alternatively in the U.S. district court for
the District of Columbia. However, because of the language of the
current statute, judicial review of these decisions brcmgﬁl1 jointly by
several providers may be taken only in the U.,S. district court for the
District of Columbia. The bill would permit actions brought jointly
by several providers to be taken in the district where the “principal
party” is located. The committee expects that in defining “principal
party,” the Secretary’s regulations would establish objective criteria
that would prevent “forum shopping.” The committee expects that,
ordinarily, the principal party to a suit would be the providers’ head-
quarters office, 1f the parties are commonly owned or, in the case of
independent providers, the party with the most money at stalke.

SEGTION 257—RESOURCES OF MEDICAID APPLICANT

The bill permits States to deny medical dssistance to any aged,
blind, or disabled person (including individuals who are not “cate-
gorically ineligible”) who has given away assets in order to meet
the medicaid eligibility requirements (or has “sold” such assets for
less than their fair market value).

Under present law, States must provide medical assistance eligi-
bility to recipients of aid to families with dependent children (AFDC)
and to recipients of supplemental security income (SSZQ . In the case
of SSI recipients, States have the option of making all SST recipients
aligible for medicaid or of limiting eligibility to those who met the
State standards under the former State programs of aid to the aged,
blind, and disabled as in effect in 1972. States may deny eligibility
for AFDC to persons who give away assets in order to meet the re-
sources limits of that program and States which had such restrictions
in their former programs for the aged, blind, and disabled in 1972
may continue to apply them in determining medicaid eligibility (but
only if they are among the States that have elected to continue using
those 1972 standards). However, States which have elected to make
all SSI recipients eligible for medicaid do not have this option. In
such States an individual who is on the SSI rolls miust be included
in the medicaid program even if he became an SSI recipient only by
giving away property (or by selling it for far less than its true value).

Where an individual with significant assets is faced with the pros-
pect of substantial medical expenses—particularly in cases where a
prolonged period of institutionalization may be needed—present law
may gr‘ovide a strong incentive for him to give those assets away to a
friend or relative so as to qualify for medicaid immediately. To the
extent that this happens, the costs of the program are increased since
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medical expenses which could be met from the individual’s assets are
instead being paid for by public funds.

The bill would allow States the option of denying or limiting eligl-
bility in. this type of situation. If a State chooges to make use of this
provision, an aged, blind, or disabled person would be considered (for
purposes of medicaid eligibility). to still possess a disposed-of asset
for a period of 12 months if he gave it away in order to become eligl-
ble for medicaid. (In the case of an individual who sells an asset far
less than its value, he will be considered for 12 months to bhave an
asset worth the difference between the sale price and the fair market
value.

The) gift or sale for less than value of an asset will, under the pro-
visions: of the: bill, be presumed to have been for purposes of es-
tablishing medicaid eligibility unless the individual submits adequate
evidence te rebut that presumption. - c L

The committee intends that this. authority would be administered
by the States even though other elements of medicaid eligibility may
be determined by the Social Security Administration under the agree-
ments entered into pursuant to section 1634 of the Social Security Act.
It is expected, however, that the Social Security Administration would
agree to reasonable State requests for referral of SSI applicants to
appropriate State or eounty agencies for determination of this addi-
tional eligibility factor. )

The committee:émphasizes that the provision is aimed at abusive
sitnations where assets are sold for substsmtially less than their fair
market value. It is not intended, for example, that the provision would
be used to call into question the sale of a piece of land for $1,000 or
$2,000 in which the sale price may fall short of the agency’s estimate of
fair market value by $100 or $200.

" §ECTION 258-—PAYMENT FOR LAEORATORY SERVICES AND CERTAIN
- 477 'MEDICAL DEVICES UNDER MEDICAID

The:bill allows a State to purchase laboratory sexvices (for a 3-year
experimental period) and medieal devices for its medicaid pepulation
through competitive bidding or other arrangements. i

‘The committee notes that the Comptroller General, in a July 1,
1978; teport to the Congress, recommended that States be given
greater Tatitude in paying for independent laboratory services under
medicaid. States have been restrained in adepting cost-saving contract
bidding and negotiated rates with laboratories by an interpretation
of. the present “fresdom of choice” provision. That provision, & Finarice
Committes amendment in 1967, was intended to permit medicaid
recipients- t6 choose. from -among any gualifisd doctors, pharmacies,
ete. It was not intended to:' spply to the types of services, such
as laboratory: services, which the patient ordinarily does not'choose.

Similarly; judicial: interprstation of the “freedom of choice” pro-
vision has hampered cost-saving arrangements by States for the pur-
chase under medicaid of medical devices (such as eyeglasses, hearing
aids and wheelchairs) even -thoagh these items often ‘do not vary
in quality from suppli%'tosup lier. L

The bill therefore allows i State to purchase laboratory services for
a 3-ye#l experimental period, and medical devices for its medicaid
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population through competitive bidding or other arrangeménts, such
as negotiated rates. Under this provision, servicés may be purcim.sed
only: (1) from laboratories meeting appropriate heslth and safety
standards; (2) where no more than 75 percent of the charges for su¢h
services are for services provided to medicare and medicaid patients;
and (8) if the laboratories charge the medicaid program at rates that
do not exceed the lowest amount charged to others for similar tes&

SECTION 259—AUTHORITY FOR CERTAIN STATES TO BUY—IN COVERAGE UN-
DER PART B OF MEDICARE FOR CERTAIN MEDICAID RECIPIENTS

The bill gives States which do not currently have a “buy-in” agree-
ment with medicare an additional 12 months to enter into such
arrangements,

The medicare law gave States until January 1, 1970, to request
enrollment of their medicaid eligible beneficiaries in part B of the
medicare program. States that entered into these so-called “buy-in”
agreements pay the part B premiums for the public assistance en-
rollees. The “buy-in” provision was designed to encourage the highest
possible. participation of the elderly in the part B program. Alaskd,
Louisiana, Michigan, Oregon, Puerto Rico, and Wyoming did not
make timely arrangements to enroll their medicaid eligible beneficiaries
in the part B program. ‘ o

The bill gives the States that wish to do so an additional period of
12 months 1n which they could elect to make the necessary coverage
arrangements. | . | ' o

SECTION 260—EXTENSION OF PERIOD._' FOR FUNDING OF STATE MEDIGAID
FRAUD CONTROL UNITS ‘

The bill extends for 2 years (until October 1, 1982) the period when
increased Federal matching is available for funding of State medicaid
fraud control units.

Section 17 of Public Law 95-142 provided 90 percent Federal mateh-
ing in fiscal years 1978-1980 for the costs incurred in the establishment
and operation (including the training of personnel) of State fraud
control units. The increased matching 1s subject to a quarterly limita-
tion of the higher of $125,000 or one-quarter of 1 percent of total
medicaid expenditures in such State in-the previous quarter. This sec-
tion is intended to encourage States to establish effective investigative
units on the State level. : | '

'Some States have experienced delays in establishing State fraud
control units and have therefore been unable to fully avail themselves
of the increased Federal matching authorized under the law.

The bill extends for two years (until October 1, 1982) the period
when 90 percent Federal matching is available for the funding of
State medicaid fraud centroel units. No State may receive such match-
ing for longer than 3 years.

SECTION 261—MEDICAID PAYMENTS TO STATES

The bill provides that Federal medicaid funds may not be drawn
upon until they are actually needed by the State to pay providers and
practitioners. o
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Present Federal policies permit. States to draw on Federal medicaid
funds before they are actually needed to pay bills. During the period
between the time when the Federal funds are drawn by the State and
the time when they are disbursed, about 12 days on the average, the
funds can draw interest. which accrues to the State. HEW has pro-
posed that the gap should be eliminated in fiscal year 1980 in 10 States,
producing a one-time saving of $240 million for medicaid,

The Committee agreed to extend the new “checks paid” policy to
all States before the end of fiscal year 1980. In States where a modifi-
cation of State law is needed to 1mplement. this change, the effective
date would be deferred until the beginning of the first calendar quarter
{,ha.t 1beg_:;ins after the close of the next regular session of the State
egislature. |

SECTION 262—NOTIFICATION TO STATE OFFICIALS

The bill provides, under certain circumstances, for notification of
the Governor and appropriate committee chairmen in a State legis-
lature of any audits, quality control performance reports, deficiencies,
or changes in Federal matching payments affecting programs author-
ized under the Social Security Act. _

The committee has become aware of instances where the Governors
and chairmen of the appropriate legislative and appropriation com-
mittees in State legislatures have not been informed on a timely basis
of deficiencies or potential compliance issues involving Federal-State
programs authorized under the Social Security Act.

The committee bill provides that if the Secretary notifies a State of
any audits, quality control performance reports, deficiencies, or chan
in Federal matching payments under programs authorized under the
act, simultaneous notification would also be made to the Governor of
the State and the respective chairmen of the legislative and appropri-
ation committees of that State’s legislature having jurisdiction over
the affected program.

SECTION 263—WAIVER OF HUMAN EXPERIMENTATION PROVISION
FOR MEDICARE AND MEDICAID

The bill waives requirements of the human experimentation statute
which may otherwise be held applicable for purposes of medicare and
medicaid. o o , o

Under current law, State medicaid programs may impose nominal
cost-sharing requirements on medicaid eligibles, One State’s cost-
sharing experiment was challenged as a violation of regulations im-
plementing the human experimentation statute. The challenge would
effectively prevent any \Qost-sharinﬁ experiments under the medicaid
program, and could seriously hinder other medicaid and medicare
cost control efforts.

The bill waives the requirements of the human experimentstion
statute which may otherwise be held applicable for purposes of medi-
care and medicaid. For example, the bill waives such requirements
with respect to experimentation involying coverage, copayment, de-
ductibles or other limitations on payments for services, The bill
further provides that the Secretary, in reviewing any application for
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any experimental, pilot or demonstration project pursuant to the So-
cial Seeurity Act, would take into consideration the human experi-
mentation law and regulations in making his decision on whether to
approve the application. -~ . ..

The committee intends that the provision would apply only to medi-
care and mediciid reimbursement and’ ’@difﬁiﬁisfr’a%i%ei activities' not
designed to directly experiment with the actual diagnosis or treatment

of patients.
SECTION 264—DISCLOSURE OF MEDICAID INFORMATION

Préesent law provides in part that State medicaid pplans include safe-
guards which prevent disclosure of the name or address of applicants
or recipients to any committee or a lgislative body. HEW regulations
include Federal; Stite; or local committess or legislative bodies under
this provision. Under their guidelines, HEW exempts audit commijt-
tees If)”r'omq this exclusion. Several States, however, do not honor the
HEW exemption. S ' R - '

The Committee amendment would modify this section of the act to
clarify that any Governmental agency- (including any legislative body
or component or instrumentality thereof) authorized by law to coxu-
duct an dudit or similar activity in ¢onnection with the admiinistration
of the medicaid program.is not included in the prohibition. - o

An amendment making similar changes with respect to the  AFDC
programr and title XX were approved by the committee as ‘part of
%71;. 8236, the proposed Social Security Disability Amendments of

SECTION 265-—DEMONSTRATION PROJECTS FOR TRAINING AND EMPLOYMENT
OF AFDC RECIPIENTS AS HOMEMAKERS AND HOME HEALTH AIDES

“The bill provides. for demonstration programs in up to 12 States to
formally train AFDC recipients as homemaker-home health aides.
These individuals could then be employed by public and nonprofit
private agencies to provide -supportive services to people, primarily
the aged and disabled, who would reasonably be expected to reouire
institutional care in the absence of these services. L
" The bill is designed to deal with three major problems in the Nation’s
health and welfare programs, namely the néed to provide alternative
support services for individuals who would otherwise require institu-
tionalization, to assist AFDC recipients to davelo% a marketable, skill
which will enable them to get off the welfare rolls, and fo stem the
inereases in Federal and State costs for medicaid and "welfare
programs, _ . e e ~

The bill estab]lsfges g means whereby many thousands of older and
disabled péople will be‘assisted in remaifing at home rather than
being moved into high-cost nursing homes and itermediate care facili-
ties, %’t is estimated that as many as 40 percent or moré of those in insti-

tutions do not necessarily have to be there—and would not be thers if
proper alteraative suppdrtive sérvices wero availible. ost swonld
prefer to live In familiar surroundings in which they can retain ﬁlim |
JOLLILY.

sense of independence and dignity. The bill encotrages the avail
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of support services by taking persons now on the welfare rolls, for-
mally training them as homemakers and home health aides, and using
them to provide supportive services.

The committee expects that the large majority of these trained people
will ultimately be removed from the welfare rolls because thej): will
have become gainfully and usefully employed members of the health
professions. Properly implemented, enormous savings in medicaid and
welfare costs should result as'people leave the welfare rolls and others
are kept out of high-cost nursing homes and other long-term care
facilities. ‘ :

The bill authorizes the Secretary of HEW to enter into agreements
with up to 12 States, selected at his discretion, for the purpose of con-
ducting demonstration projects for the training and employment of
AFDC recipients as homemakers or home health aides. The committee
intends that priority be given to those States which have demonstrated
active interest and effort in supporting the concept and in developing
and encouraging this proposal. Full responsibility for the program
would be given to the State health services agency (which may be the
State medicaid agency) designated by the Governor. This agency
would have to coordinate its activities, to the maximum extent feasible,
with other State agencies having related responsibilities. .

The committes expects that the Secretary will assign responsibility
for implementation of this program to the Health Care Financing
Administrition as the agency responsible for the medicaid program.

The committee emphasizes that the program is completely volun-
tary; an AFDC recipient is under no obligation to enroll and does not
risk loss of AFDC funds by refusing to participate. Persons eligible for
trainifig and employment would be only those who were continuously
on the AFDC rolls for the 90-day period preceding application. Those
who enter a training program would be considered to be participating
in & work incentive program authorized under part C of title IV of the
Social Security Act. During the first year such individual is employed
under this program, he or she shall continue to retain medicaid eligi-
bility and any eligibility he had prior to entering the training program
for social and supportive services provided under part A of title IV.
The individual will be paid at a level comparable to the prevailing
wage level in the area for similar work. Federal funding will not be
available for the employment of any eligible participant under the
project after such participant has been employed for a 3-year period.
After that period, the committee expects the individual to be able to
obtain employment as an allied health worker.

The bill requires a State participating in a demonstration project to
establish a formal training program, which is expected to be 10 to 12
weeks in duration. It is anticipated that the Secretary will assist States
in developing the program where requested. The Secretary must ap-
prove the program as adequate to prepare eligible participants to pro-
vide part time and intermittent homemaker-home health aide serv-
ices to individuals, primarily the aged and disabled, who would,
in their absence, be reasonably anticipated to require institutional
care. The State shall provide for the full-time employment of those
who “have “suceessfully completed the training program with one
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or more public agencies or by contract with nonprofit private agencies.
The numbers of (;513 in a State eligible for training and employment
would be limi y by their ability to be trained-and employed as
well as by the number of those in need of home health and homemeker
services. Thus, to the extent that a-State can demonstrate inereasnd
capacity to train and utilize geopla, the numbers authorized in that
State may be modified. The Secretary is expected to establish safe-
guards to assure that the psro , 88 well as those trained and em-
ployed, are not exploited. Such safeguards should include assurances
that a nonprofit agency seecking to employ those trained under the
program is a recognized bona fide nonprofit entity and not a pro forma
nonprofit mechanism, |
e committee bill provides that persons eligible to receive home-
maker-home health aide services are the aged, disabled, or others, such
as the retarded, who are in need of such services. They must be those for
whom such services are not reasonably and actually available and who
would otherwise reasonably be anticipated to require institutional care
within six months. Participating States would be required to provide
for independent professional review to assure that services are pro-
vided to individuals actually needing them. | )

The committee bill extends eligibility for services to individuals
whose income is less than 200 percent of the State’s need standard
under the AFDC program for households of the same size. It is ex-
pected that the large majority of medicare beneficiaries-would, because.
of this income.standard, be potentially eligible for these homemaker
and home health aide services. However, while medicare program cests
should be moderated as a result, these services, unless otherwise quali-
fied for reimbursement, would not be a regular medicare benefit. The
eligability level has been established above the State’s need standard
because of the high probability that an individual, even with income
somewhat above this standard, would become a medicaid recipient
when he required skilled nursing home or intermediate care. States
may also make the services of those home health aides and homemakers
available to individuals with incomes above these limits; in such
cases fees would be charged on a sliding scale basis.

The committee bill specifies that the type of services included -as
homemaker-home health aide services imcludes part time or inter-
mittent > personal care, such as-bathing, grooming, and toilet care;
assisting patients having limited mobility; feeding and diet assist-
ance; home management, housekeeping, and shopping; family plan-
ning services; and simple procedures for identifying potential health
problems. The committee emphasizes that authorized services do not
include any service performed in an institution or any services pro-
vided under circumstances where institutionalization would be sub-
stantially more efficient as a means of providing such services. It
further notes that those trained under this program are net intended
to be a reservoir of subsidized labor for hospitals. However, public
and nenprofit hospitals might employ these people as outreach workers
to facilitate timely discharge of hospitalized patients. Further, after
thev leave this program these individuals may subsequently be
employed on a nonsubsidized regular basis, as occurred in New Mexico
which pioneered this type of program.
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The committee bill provides 90-percent- Federal matching for the
reasonable costs:(less any related fess collected) of conducting the
demonstration projects. Such amounts would be paid under the State’s
medicaid program. The committee anticipates no net cost since the
reduction in medicaid. costs resulting from the prevention or postpone-
ment of éxpensive care in institutions should more than offset the costs
of training and provision of home health aide—homemaker serv-
ices. It is anticipated that hospital stays may also be shortened—or
even avoided—because of the availability of these services. The welfare
burden should be eased to the extent that those trained ultimately
find regular employment in the health care field—outside of this
e bill limits demonstration projects to a maximum of 4 years
plus an additional period up to 6 months for planning and develop-
ment and a similar period for final evaluation and reporting. The
Secretary is required to submit annual evaluation reports to the Con-

and a final report not more than 6 months after he has received

e final reports from all the participating States.

Consistent with responsible administration, the committee expects
that the Secretary will act expeditiously in implementing this program
with a minimmum of regulatory delay and a maximum of formal and
informal cooperative €ffort with the States which have demonstrated
interest. In the interest of expeditious and effective implementation
of the program, the Secretary is authorized to waive formal solicita-
tion and approval requirements.

BECTTON 286—GRANTS TO REGIONAL PEDIATRIC PULMONARY CENTERS

This section of the bill is identical (except for effective dates) to an
amendment approved by the Senate in 1972 and 1978.

The bill authorizes up to $5 million annuslly for grants to public
or rofit private regional pediatric pulmonary centers which are
part of (or affiliated with) imstitutions of higher learning. These
grants are to assist institutions in the training of health care personnel
m the prevention, diagnosis, and treatment of respiratory diseases
and previding needed services for children and young adults suffering
from such diseases.

SECTION 26T7T—ADMINISTRATOR OF HEALMH CARE FINANCING
ADMINISTERATION

The bill provides that the Administrator of the Health Care Fi-
nancing Administration would be appointed by the President
with the advice and consent of the Senate. The provision would apply
to individuals appointed to the position after the date of enactment.
_ The Health Care Financing Administration (HCFA) is the
m@eWofHuMMdeelﬁmW%
administration, coordination. and policymaking for the medicare and
medieaid programs. 1t was established by the Administration in early
1977 im order to provide the means for the orderly consolidstion and
coordination of these two msjor health Consistent with
care programs were merged in early 1979.
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.The Administrator of this agency should be an individual experi-
enced and knowledgeable in health care and health care financing with
full awareness of the complexity of the issues involved. The Adminis-
trator of the Social and Rehgbilitation Service (an office now termi-
nated) required appointment by the President and confirmation by the
Senate primarily because of his responsibility for medicaid. The com-
parable position of the Commissioner of Social Security requires Presi-
dential appointment and Senate confirmation. s

SECTION 2688~—PSR0O PARTICIFATION BY CERTAIN PRACTITIONERS

_The bill requires local Professional Standards Review Organiza-
tions (PSRO’s) to involve health care practitioners who hold inde-
pendent hospital admitting privileges in the review of care ordered
or rendered by these practitioners. ‘

Under present law, membership in a professional standards review
organization is limited to licensed doctors of medicine or osteopathy
engaged in the practice of medicine or surgery in the organization’s
area.. This membership requirement is based on the premise that only
physicians are qualified to judge whether services ordered by other
ﬁ]::uymcmns, particularly in a hospital setting, are medically necessary.

\loreover,.to assure the effective review of hospital services, the law
requires that PSRO physicians engaged in the review of the medical
necessity. for hospital care must be active hospital staff members. How-
ever, the committee notes that the provision of health care services fur-
nished in a hospital setting may involve orders by independent health
professionals other than physicians; for example, dentists and po-
diatrists. Since such health professionals hold hospital admitting priv-
ileges in many jurisdictions and are ordering services for which pay-
ment may be made under medicare and medicaid, the committee be-
lieves it is appropriate to provide the opportunity for such profession-
als to participate in the evaluation of these services. -

The bill therefore requires local PSRO’s to formally involve health
care practitioners who hold independent hospital admitting privileges
in the review of institutional services provided by such persons. The
committee notes however that these practitioners would not be mem-
bers of the PSRO. Further, the bill retains the requirensent of exist-
ing law that only doctors of medicine or osteopathy may make final
determinations with respect to the services performed by other M.D.’s
and D.O.’s.

SECTION 269—NONPHYSICIAN MEMBERSHIP ON NATIONAL PROFESSIONAL
STANDARDS REVIEW COUNCIL

The bill expands the membership of the National Professional
Standards Review Council to include a doctor of dental surgery or
dental medicine and a registered nurse. . u

Under present law, membership on the National Council, which
advises the Secretary on policy and administrative matters relating
to the PSRO program, is limited to doctors of medicine and osteop-
athy. The committee believes, however, that since the National Coun-
eil 1s responsible for providing policy and administrative advice on
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all services covered: under medicare and medicaid including services
furnished by dentists and nurses, such a limitation on membership
moderates, to a certain extent, the effective performance of the Coun-
cil’s funetion. The delivery of high-quality health care is dependent
upon: the coordination of a multiplicity of services. While: the phg:si-
cian’s part in this process is crucial, it is recognized that he must often
consult with and rely upon the professional judgments of nurses and
dentists. In light of the important role played by these health pro-
fessionals, particularly nurses in the review process, the committee be-
lieves there is a need to strengthen their participation in the PSRO
program.

Recogmition. of registered nurses is warranted because they rep-
resent the largest health care discipline in the Nation. The potential
for nurses to affect the overall quality and use of health services is
probably greater than that of any single health professional group
other than physicians. -



ITI. BoubcETAaRY IMPACT OF TRE BILL

_ In compliance with paragraph 6(a) of Rule XXVII of the Stand-
mg Rules of the Senate and sections 308 and 408 of the Congressional
Budget Act, the following statements are made relative to the costs
and budgetary impact of the bill.

The committee proposes to meet the requirements of the second con-
current resolution on the budget for fiseal 1980 in the manner outlined
in the budget allocation report submitted by the committee to the
Senate on November 29, 1979 (Senate Rept. No. 96—432). In the Health
function of the budget, the committee has indicated in that report that
it will recommend legislation reducing Federal spending for 1980 by a
net $0.7 billion. The committee has previously reported legislation
(S. 1204) related to the establishment of a Child Health Assessment
Program (CHAP) and to medicaid matching for the territories. That
legislation, as reported and with a modification which has been agreed
to by the Committee, will increase Federal outlays by $28 million in
fiscal year 1980. H.R. 934 as indicated below will reduce Federal spend-
g In fiscal 1980 by $699 million. The impact of these two bills is,
therefore, consistent with the health category savings of $0.7 billion in
the allocation report. -

COMMITTEE ESTIMATES

ESTIMATES BY THE COMMITTEE OF THE COSTS AND SAVINGS OF THE BILL FOR FISCAL YEARS 1980-84
COMMITTEE ESTIMATES OF THE COST IMPACT OF THE BILL

1in millions of dollars]

Cost impact In fiscal yeart

Provision 1980 1981 1982 1983 1984  5-yr total

Sec, 101: Tax relief for Brian and Vera W, Hall_ 0 0 ¢ 0 0 0
Sec. 202; Criteria for determining reasonable

cost of hospital services_...__._........_. .6 --200.0 —950.0 -—1,400.0 —2,050.0 -4, 600.0
Sec. 203: Payments to promote closing and '

conversion of underutilized facilities_....... 0 - =18 -8.9  ~23.6 —43.7 —78.0
Sec. 204: Federal participation in capital :

expenditures._ ... ...oceemoo i ——— g 0 0 0 0 0
Sec. 205: Rate of retura on net equity for for-

profit hospitals_.___. ... - 3.2 50.5 59.1 68.5 78.8 260. 1
Sec. 206: Coordinated audits under the Social

Security Ack____ e eemeeees -17.0 -37.0 —~40.1 ~43.2 —~46,7 ~184.0
Sec, 208: Flexibility in appiication of stand-

ards to rural hospitals__ ... __ - ¢ 0 0 0 0 e
Sec. 209: Certification and utilization review

by podiatrists _ . ________ e ... 0 0 0 0 0 0
g::: ZlﬁrA pottgonmunt%fp;nvider mmﬁfé' "=183.0 —209.7 -241.8 -—278.8 -—32L.2 -—1,2345

: Reimbursement of inappropri

s inpazghznt !aspilal sarvitc:s.l----ii?-_q _____ —100.0 -—150.0 —200.0 —250.0 —300.0 -1,000.0

ec. 212: Convarsion ong-term care

mg?ﬁﬁh’"""""""';'& _________ 6.0 30.0 24.0 0 0 60.0
Sec, 213: review of hospital admissions,

routine testing and preope?ativa stays_____ —125.0 —150.0 —200.0 —250.0 -—300.0 -1,025.0
Sec. 221 Haspital providers of long-term care

e A 0 0 0 0 0 0
Sec. 222: Medicaid certification and approval

of skilled nursing and intermediate care 0
facilities; intermediate sanctions... ... 0 0 0 0 0

Sec. 223: Visits away from institution by
patients of skilled nursing or intermediate

L 111 T —— 0 1} 0 0 0 0
Sec. 224: Study of availability and need for
skilled nursing facility services under medi- 0
Sec. rfzgngt'u':g ngam’ﬁ"’"-"IE‘SE?B?EI;:" 0 ’ ‘ 0
: criteria employ s~
sifying 8 faef‘iity as a skilied nursing facility. 0 0 g 0 0 0

(58)
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COMMJTTEE ESTIMATES
ESTIMATES BY THE COMMITTEE OF THE COSTS AND SAVINGS OF THE BiLL FOR FISCAL YEARS 1980-84

COMMITTEE ESTIMATES OF THE COST IMPACT OF THE BILL
Iin millions of dollars]

‘Pm.lvisipn

]

Cost impact in fiscal yeard ]

1980

1981 1982 1983

Sec. 226: Presumed coverage provisions,____
Sec. 227: Reimbursement rates. under medi-
cald for_skilled: nursing and Intermediate
care facilitios. —— - oo .
Sec. 228: Home health banefit provisions. ... .
Sec. 231: Agreements with physicians to
acceptassignments_..__________________
Sec. 232: UYse‘of approved relative valug
schedule.—— .
Sec. 233: Tenching physlcians__ . _..____
Sec. 234: Gertain surgica} procadures per-
formad on an ambulatory basis. .. ...
Sac, 235; Criteria for determing: veasanable -
charge of‘%ys;crans' SOTVICeS e
Sac.h 23t :i Disclosure-of aggregate payments to
CHARS . o eiere e ——————
Sag., 37: Payment for certaln antigens under
pt. B-of medicare. .o Lo
Sec, 238; Payment under medicare of certain
physicians' fee$ on account of services

provided to 2 deceased indlvidval.. . __ ..

Sec. 239: Pliysician's” treatment plan for
speach-pathology.. . - - oo
Sec. 240: Study of payment pracedure for
durable niedical ‘aquipment . . . - oo o
Sec. 241: Dedugtible not.applicable to ex-
pensss for certain inddpendent laboratory

- o

1es LA S
Sec. 242: Deductible not applicable to expenses
for rural health clinit services___ ...
Sec. 243: Qprrlwmhgnsiva outpatient reha-
bilitation services ... .. ___. ...
Sec. 244: Ambulance sBrvices.......—wcu-..
Sec, 245: Coverage under medicare of certain
dentists’ services. _ . - ;ooo__il___
Sec. 246: Coverage under medicare of orto-
metrists’ services with regpect to aphakia. .
Sec. 247: Chiropractic services.... -
Sec. 248: Treatment of plantar warts________
Sec. 249: Limitation on reasonable cost and.
reasonable charge for outpatient services..
Sec. 251: Confidentiality of PSRO data_____._
Sac, 252 Procedures. for determining reason-
able cost afid charge._. .- . . .__
Sec. 253: Repeal of sec, 1867 ... - —
Sec. 254: Develppment of uniform claims
forms for useunder health cere programs.__.
Sec. 285: Medicare liability where payment
can be made under liability insurance

pnh%,.‘._-_f.___ i mmom ae
Sec. 256 Judicial district in which providars

may obtain Juditial review_. - ___.__.._.’

Sec. 257; Resolirces of medicaid applicant.....

Sec. 258: Payment for laboratory services and
cartain medical devices under medicaid...__

Sec. 259: Authority for cestain States to-buy-

in coverage under ‘pt. B of medicare for -

cartain medicaid recipients., ..eor o
Sec. 26D: Extenisian of period for funding of
State madicaid fraud controk units.....- ...
Sec. 261: Medicaid payments to States....._..
Sec. 262; Notincafion:

Sec. 263: Waiver of human exparimentation .
nruv‘l‘siuq’fur meotgi fjnn and nfddr\!ulﬁl- amn
Sec, 2%5-:3@13&]@;% [

Sec. 265: Damaonstration Xrojer.ts for training
2nd--em Ibymer:itj.‘;of ’ 'l::Dclt t:‘eq:_i ients as
nomemakers and home:heaith aides__.. ..

Sec. 266 Granits: té‘lgﬁnnul pe%i'atri? pul-
monal FEPRIE T ¢ S PR oF g

T T —

S%fﬁg%m.sﬁmlﬁmﬁnn by certain prat-

Sec, 2690 NonBhyaleian mombesH o0 na-

tidnnlmgn‘gpuneu —— i.-l.-{-'.— - -,.'--0—-----_..

State officials.__ ...

mekicaid informefion....

0
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. The above table represents the Committee’s best estimate of the net
mcllpa.ci; of the bill on Federal expenditures. During the course of con-
sidering the bill and preparing the report, the Committee received esti-
mates of the cost of provisions prepared by the Congressional Budget
Office. A. formal estimate was received from the Congressional Budgut
Office on October 25, 1979. This CBO estimate is included in this report
folowing this segment. The CBO estimate differs in some Trespects
from the Committee estimates shown in the table. A discussion of the
reasons for the Committee estimates and areas of difference with the
CBO estimate is given below. . |

Section 209—Criteria for determining reasonable cost of hospital
services.—The Committee estimate of savings for section 202 is con-
siderably higher than that of CBO. The reason for the difference is
because CBO assumes that the provisions of the section will apply only
to adjusted hospital routine costs and not extend to hospital ancillary
services or other types of facilities during the five-year period. In view
of statements by the Administration that it expects to go to a “case
mix” basis of reimbursement in F'Y 1981, which by definition would
mclude ancillary hospital costs, the Committee believes the CBO esti-
mate is unrealistic. In earlier work prepared for the Committes, CBO
had estimated the savings which would accrue to Medicare and Medic-
ald if increases in reimbursement for hospital ancillary costs were lim-
ited to increases in the cost of a “market %askeft” of goods and services
used in producing the ancillary services. The Committee estimate of
costs under the hill are based in part on estimates of savings due to
the ancillary cost limit equal to one-half of the savings estimated by
CBO to reflect expectations of additional costs due to allowance to
hospitals for appropriate increases in the intensity of services as well
as payment of incentive allowances. No savings are included in the
Committee estimate for fiscal year 1980 and, despite the ‘Administra-
tion’s anticipation of inclusion of ancillary services through the case
mix approach in 1981, a total of only $200 million in savings is shown
in that year under the Committee estimate for both routine and an-
cillary costs, The Committee believes it is reasonable to assume that
ancillary costs will be encompassed under section 202 authority during
fiscal year 1982 and subsequent years. A

Section 211—Reimbursement of inappropriate inpatient hospital
services—The Caommittee has received extensive information and tes-
timony regarding the magnitude of inappropriate use of high-cost
hospital beds by Medicare and Medicaid patients who are in need of
long-term skilled nursing facility and intermediate facility care. More
recently, extensive testimony was received at hearings held by the
Committee on September 18 and 19 of this year. The information is
such as to clearly indicate that reductions in cost as a result of the
Committee amendment can reasonably be anticipated to be of sub-
stantially greater magnitude than that included in the CBQO estimate.

Sectiom 213—PSRO review of hospital admissions, routine testing
and preoperative stays—For reasons similar to those outlined in th»
digeussion of the Committee’s estimate of savings under section 211,
the CBO estimate of savings for this section has been imcreased.
PSRO’s have testified and provided information to the Committee
concerning widespread inappropriate admission of patients on week-
ends for.elective procedures and services where the hospital was not
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equipped or staffed to provide the necessary care. Similarly, they have
highlighted extensive routine overtesting of patients and excessive
preoperative stays for elective procedures. |

Sections 928, 446 and 847.—With respect to these sections, the Com-
mittee’s estimate differs with that of (IJ)BO only for fiscal year 1980.
The difference results from the Committee’s decision to postpone effec-
tive dates of these sections—decisions made subsequent to preparation
of the CBO estimate. .
b 'II‘he estimate prepared by the Congressional Budget Office is printed

elow:
ConeresstoNaL Bupeer Orrice Cosr EsTIMATE

October 26, 1979.

1. Bill number: H.R. 934.

2. Bill title: Medicare-Medicaid Administrative and Reimburse-
ment Reform Act of 1979.

3. Bill status: As ordered reported by the Senate Committee on
Finance on June 28, 1979,

4. Bill purpose: The bill contains sixty provisions, almost all of
which amend Title XVIIT (Medicare) an(ir/ or Title XIX (Medicaid)
of the Social Security Act. The overall thrust of the bill is to generate
savings to these programs, although there are a number of benefit
expansion provisions which offset a portion of the savings. Further-
more, 31 provisions have little or no cost impact because they provide
either for administrative and technical changes or for studies of
various aspects of program reimbursement procedures. What follows
is a brief description of the major provisions in the bill which have a
eost or savings impact.

Section 202 of the bill would establish a new method of reimbursing
hospitals for routine operating costs under the medicare and medi-
caid programs. Routine costs greater than 115 percent of the avera
for similar hospitals would not be reimbursed. The upper limit would
be lowered relative to the average each year as a result of the method
that would be used to calculate %imits for groups of similar hospitals.
Hospitals with costs below the average would receive bonus payments.
The section also would establish a Health Facilities Cost Commis-
sion which would study the problem of rising costs and make recom-
mendations as to further measures to contain them.

The bill contains several other provisions that would affect hospital
reimbursement. Section 203 woulg provide for payments to hospitals
that close, or convert to alternative uses, facilities that are under-
utilized. Section 204 would change the current law limitations on
medicare and medicaid payments related to capital expenditures by
health care facilities and home health agencies. Section 205 would
increase the rate of return on net equity allowed for purposes of medi-
care reimbursement to properietary hospitals. The amount of in-
crease allowed a particular hospital would be tied to its performance
unider the limits on routine costs established by Section 202. Section
210 would eliminate special differentials paid by medicare for some
cost items of hospitals, nursing costs in particular. Section 211 would
require that medicare and medicaid reimbursement be made for the
level of care appropriate to a medicare or medicaid patient’s needs re-
gardless of the setting in which the care was rendered. This provision
18 desigmed to prevent payment at hospital rates for care rendered pa-

49-261 0 79 5
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tients who would be more appropriately treated in nursing homes ‘or
detoxification facilities. Section 212 would establish a program of
grants and loans to encourage the conversion of underutilized hos-
flta-_l space to long-term care facilities. Section 213 would direct Pro-
essional Standards Review Organizations (PSRO’s) to review the
appropriateness of early hospital admissions, routine laboratory-tests,
and preoperative stays, T ~ ' '
. The bill contains several provisions relating to skilled nursing facili-
ties, Intermediate care facilities, and home health care. Section 221
would make it possible for small hospitals to use underutilized beds for
skilled nursing care without having to establish formally a skilled
nursing facility. Section 227 would modify the medicare reasonable cost
criterion as it relates to reimbursement of nursing homes by state
medicaid programs. Section 228 would expand the medicare home
health benefit by removing the three-day prior hospitalization require-
ments under Part A and by removing the one hundred visit limitation
under both Parts A and B. The provision would establish new admin-
istrative procedures to aid in moderating the rise in the cost of home
health care. . |
The bill includes a number of provisions which would affect the scope
and reimbursement of services rendered by a variety of health care
practitioners. Section 231 would provide for faster processing of claims
for physicians who agree to accept assignment. Under Section 234,
ghysmlans performing surgery in their:offices would be compensated
or their services through all-inclusive, prospectively established rates,
provided that they accept assignment. Section 235 would change the
criteria for determining reasonable charges for physicians’ fees by lim-
iting the différence between the highest local fee and the statewide
median fee for a procedure to one-third of the statewide median. Sec-
tion 243 would establish comprehensive outpatient rehabilitation cen-
ters as a new class of provider under medicare. Section 245 would pro-
vide that dentists be reimbursed for dentally-related procedures for
which reimbursement is currently made only if they are performed by
a physician. The section also would provide for covera%e of dentally-
related hospital stays where hospitalization is warranted by either the
severity of the patient’s condition or the dental condition. Section 249
would place limits on reasonable cost and reasonable charge for out-
atient services by relating them to the costs of the same services per-
ormed in a physician’s office. -
Finally, the bill contains a variety of other provisions which would
affect the medicare and medicaid programs. Section 255 would provide
that the liability of the medicare program be secondary to that of an
accident or automobile insurance program for care rendered an acci-
dent victim eligible for medicare. Section 257 would prohibit medicaid
applicants from disposing of assets at less than fair market value in
order to obtain program eligibility. Section 258 would provide for com-
petitive bidding arrangements under medicaid for purchase of labora-
tory services and medical devices such as eyeglasses and hearing aides.
Section 259 would allow states that have not done so already to make
arrangements to buy medicare Part B coverage for their medicaid re-
cipients who are also eligible for medicare. The section also would al-
low states to buy Part B coverage for their medically needy (non-cash
assistanes) recipients if they have not done so already. Section. 261
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would extend to all states a change in the method by which they are
reimbursed by the federal government for their medicaid costs. Section
265 would provide for demonstration projects for the training and em-
ployment of AFDC recipients as homemakers and home health aides.

[By fiscal years, in millions of dollars]

1980 1981 1982 1983 1984

{a) Direct spanding prowsruns
Medicare (funcfion 550):
Estimated budget authority:
Sac. 259; Authority for State medicaid plans to buy
medicare pt. B COVeTage. .o oo oo 0.3 0.3 0.3 0.4 0.4
Estimated outlays:
. Sec, 202: Criteria for determining reasonable cost of
hospital servicss: )
Routine cost timits__ . . 0 1.0 130.0 160.0 175.0

Payments to States for hospltal cost cnntrol
COMMISSIONS o oo o Do .3 3.3 4.4 5.6 6.9
Sec. 203: Closure and conversion of underutilized
hospital facilities. . o v oo 0 —-L5 -7.3 ~19.4 -—-35.0
Sec. 205: Rate of return on net equity for proprietary
hospitals. o 3.2 50.5 59.1 68.5 78.8
Sec. 206 Coordinated audits__.___ - —oeervee. —3.0 —6.5 -—-7.1 7.6 —8.2
Sec. 210: Apportionment of provider costs__________ —183.0 —209.7 —241.8 -—278.8 —321..2
Sec. 211: Reimbursement for inappropriate hospital
§BIVICOS. . oo oo eme e =110 —25.6 —28.7 -~ 34.5 —40.0
Sec. 212: COIWBI'SIDII to LTC facility___ .. 1.0 50 4.0 0 i}
Sec. 213: PSRO review of routine testing and pre-
operative stays. ..o o-ceome e —22.0 —51.2 —60,2 -—71.6 —84.9
Sec, 228: Home health benefts. .. ______ - ______ 1.6 18.2 21.2 25.0 28.4
Sec, 234: Ambulatory surgery..._ .o oo oo, —6.2 —11.3 -—24.7 -51.9 —101.3
Sec, 235: Criteria for determining reasonable charge
of physicians® services. ... o ______ 0 —50 -10.0 -15.0 —20.0
Sec. 237: Payment for antigens__. . _____________ .1 .2 .2 .3 .3
Sec, 243: Outﬁatlent rehabilitation services..____.___.__ 1.5 11.0 12.8 14.7 16.9
Sec. 244: Ambulance services. .. oL .5 1.1 1.3 1.5 1.7
Sec. 245: Coverage of certain dentists’ services.__...... 14,0 16.4 19.1 21.9 25.2
Sec. 246: Coverage of aphakia treatment.._._._____.___ 1.0 1.2 1.4 1.6 1.3
Sec. 247 Chiropractic SeTViCes . .o o oo e oo caccans 15.0 23.4 27.3 31.3 36.1
Sec. 248: Treatment of plantar warts____.____..._...... 1.5 2.3 2.7 3.1 3.6
Sec. 249: Limit on reasonable cost of outpatient services_. —22,0 -52.7 —61.3 -—70.5 -—8L.1
Set, 2527 Procedures for determining reasonable cost____ 0 —21.4 =526 —64.9 —79.7
Sec. 255: Medicare liability secondary to accident policy .
7] T 3 2 —95.0 -145.3 —209.8 —241.9 -278.5
Sec; 259: Authority for State medicaid plans to bity medi-
care pt. Beoverage___ . ______ .3 3 3 .4 4
Total, medicare outlays_. ... . .. __ -296.2 -—387.3 —420.7 -528.2 —675.8
(b) Amounts subject to appropriation action:
Medicaid (function 550): )
Required budget authority_ ... ... —5L.5 —110.0 -—176.3 —204.9 -—218.1
Estimated outlays:
Sec, 202: cntena for determining reasonable cost of
hospital services:
Routine cost limits. .. .~ _________ 0 0 -10.0 ~15.0 -—20.0
Payments to States for hospital cost control com-
MSSIONS . o oo oo e ercce e e m e .1 .6 .8 1.0 1.3
Sec. 203; Closure and conversion of underutilized :
~  hospital facilittes. . ... ... 0 -3 =16 =42 =17
Sec. 206: Coordinated audits__. .. .. ________ —~14.0 —30 5 -—33.0 3856 —38.5
Sec. 211: Relmbursement for inappropnate hospital _ .
ICBS .o —9.7 -22.2 -25.¢4 -29.0 =331
Sec. 213: PSRO review of routine testing and pre- .
operative stays___ ... . .. —2.2 =49 ~5.5 —6,8 —6.6
Sec,-228: Home health henefits ... ... .. . . _. -0 2.2 =25 =27 =30
Sec. 249: Limit on resonable cost of outpatient serv-
1T —40 -0 -=10.0 -11.0 -—12.0
Sec., 252: Procadures for detarmmlng reasanable
costandcharge___________________ ——— 0 ~43 =105 -130 -16.0
_Sac. 257: Resources, of medicaid applicant_____._._. -50 —-81 =117 -=l&1 -1.7
Sec. 258: Payment for laboratory services and medi- . .
cal devienas . emiiiemcenmneans —16,8 -38.0 -—42.3 -33.4 2.9
Sec. 259: Authority for State medicaid plans to buy
pt. B medicare coverage, _.___._._._____ .1 .1 .1 .1 .1
Sec. 260; Extension of funding for State fraud con-
. trolumits . o eeemmmmane- ¢ 14.8 4.3 a 0
Sec, 261: Medlcaid payments to States____________. —158. & 0 0 0 0
Sec. 265: Demonstration projects for iraining AFDC :
recipients. e aammaeoee- 1.0 =60 -—29.0 -—40.0 —44.0

Total, medicaid OUtSYS. .- oooooeeeeoooeneeon —209.5 —110.0 —176.3 —204.9 —219.1
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[By fiscal years, in millions of dollars]

1580 1981 1982 1983 1984

{b) Amounts subject to %gmopriation action—Continued
Medicaid (function 550)—Coantinued .
AFDC (function 600):
Required budget authority: i
Sec. 265: Demonstration projects for training AFDC
. recipients_ _______ ... 0 -6 =30 —3.6 —4.2
Estimated outfays: )
Sec. 265 Demonstration projects for training AFDC
- recipients. .. - .o caiamaaes 0 -6 =30 =36 -—42

Other provisions (function 550):
Authorization leval:
Sec. 202; Health facilities cost commission (esti-

mated). ... et o .2 .2 .2 .3 .3
Sec, 212: Conversion to LTC facility. . ... 50,0 0 a 0 0
Sec, 259: Autharity for State medicaid plans to buy
pt. B medicare covera‘Fe (astimated)._._ . .2 .2 .2 -3 3
Sec, 266: Grants to regional pediatric pulmonary
cenmters e 5.0 5.0 5.0 5.0 5.0
B [ -1 S 55.4 5.4 5.4 5.6 5.6
Estimated outlaafs: .
Sec. 202: Health facilities cost commission (esti- .
mated)___.__ ... .2 .2 .2 3 T .3
Sec, 212: Conversion to LTC facility_ . __........__. 5.0 25.0 20.0 0 0
Sec. 259: Authority for State medicaid plans to bu
pt. B medicare coverage.... ... .2 .2 .2 .3 .3
Sec. 266: Grants to rogional pedjatric ‘pulmonary :
L G 2.5 5.0 5.0 5.0 5.0
Total. o oo 7.9 30.4 25.4 - 5.6 5.6
Summary of outlay impact: )
Direct spanding. - e acmcm——————————— —296,2 -—387.3 --420.7 -—528.2 —675.8
Amounts subject to appropriation action. - oo en- —201.6 —80.2 --183.9 -202.9 -—217.7

L] U P S —497.8 —467.5 —574.6° —731.1 —B893.5

Portions of the bill would reduce future federal liabilities through a
change to an existing entitlement and therefore could permit subse-
quent appropriations action to reduce the budget authority for the
medicaid program. The figures shown as “Required Budget Author-
ity” represent that amount by which budget authority for the medic-
ald program could be reduced, as a result of this bill, below the level
needed under current law.

6. Basis of estimate: This cost estimate assumes enactment by No-
ge{nber 30, 1979. Effective dates of individual provisions are discussed

elow. |

SECTION 202—CRITERIA FOR DETERMINING COST OF ROUTINE HOSPITAT
' SERVICES

The costs of the routine cost reimbursement reforms are determined
using estimates provided by the Office of the Medicare Actuary, HEW,
and by adjusting HEW simulations of individual hospitals’ costs to
reflect CBO’s current policy projections for medicare and medicaid
hospital expenditures for 1980-84 and to account for specific provi-
sions of H.R. 934. The HEW simulations use 1974 and 1975 data from
a sample of hospitals. These sample data are adjusted to represent all
hospitals. ‘

Per diem routine hospital costs are assumed. to rise at approximately
12 percent, per year during the 1980-1984 period. The upper limit on
re»imbursabﬂ costs (115 percent of each hospital group average in
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1980) will increase each year by a dollar amount equal to about 12
percent of each hospital group’s average. . ,.

This bill excludes from routine costs all capital costs, education and
iraining costs, energy costs, malpractice insurance costs, and intern,
resident, and nonadministrative physician costs. These, excluded costs
amount to about 80 percent of total routine costs in all hospitals.

The bill provides much less stringent limits for hospitals with
lengths-of-stay below the average for their groups than for hospitals
with lengths of stay at or above the average. The limit for a hospital
with an average length-of-stay per patient shorter than the average
of its group would equal the greater of : (1) the limits described above;
or (2) the average reimbursement for routine operating costs per ad-
mission for hospitals ni its group times the rospital’s number of ad-
missions. The .reimbursements could not exceed the actual routine
operating costs of the hospital. i

States which have cost containment programs covering medicare
and medicaid would be exempted from the provisions of Section 202.
Since only three state cost containment programs now cover medi-
care, it is assumed that the accrued savings would not be significantly
affected by such exemptions. . )

The new reimbursement system would take the place of the routine
cost limits already established under Section 223 of the Social Se-
curity Amendments of 1972. The current limits are similar to the pro-
posed limits in many respects. The proposed system would differ from
the current limits in that it would provide that bonuses be tﬁaid to
hospitals that experience rates of increase in routine costs that are
below the average for their group. As a result, although the proposed
system would generate gross savings that would exceed those currently
being achieved under the Section 2238 regulations, these savings would
be more than offset by the bonuses that would be paid. Therefore, the
provision results in a net additional cost to the Hospital Insurance
(HI) program. Small savings accrue to the medicaid program be-
cause the bonuses would be paid out of the HT trust fung. |

In view of the fact that during the last several years both the Con-

ress and the Administration have viewed rising hospital costs as an
important national problem, it is conceivable that the Health Facili-
ties Cost Commission established by Section 202 would move quickly
to recommend implementation of a system of ancillary cost limits.
Such limits would result in additional federal savings, but they can-
not at this time be included in the savings for Section 202 because the
section in its current wording does not mandate their establishment.
Moreover, HEW currently has the authority under Section 223 of
P L. 92-603 to establish a system of ancillary cost limits but has not to
date because of the technical problems involved. Therefore, since such
a system could take a variety of different forms, it is not possible for
CBO to predict or specify the future actions of either HEW or the
Commission with respect to its development and implementation.

The costs of the Health Facilities Cost Commission would be those
of holding the monthly Commission meetings, since the bill states that
HEW would provide the staff and technical support. Salary and travel
expenses of the commission members are estimated to be about $200,000
in fiscal year 1980.
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Finally, Seetion 202 provides funds for the administrative costs of
state hospital cost commissions. The commissions would be reimbursed
by the federal government for a portion of their administrative costs
¢qual to the proportion that medicare and medicaid hospital expendi-
tures represent of all hospital expenditures covered by the state com-
missions. The estimated participation and costs of this provision are:

[By fiscal years, in millionsof dollars)

1980 1981 1982 1983 1984
Number of Stafes___..___._.____.._.. - 3 10 ) 1 16
Medicare.__ .~ ... §0.3 .3 a4 - $5.6 $6.9
Medicaid... . ... $0.1 $0.6 $0.8 3.0 3.3

_ Net savings for conversions are obtained by multiplying the net sav-
1%5 for all 15 converted beds per hospital times the number of hospi-
tals undergoing conversions in each fiscal year. Outyear savings grow
in conformance with CBQO’s latest projections of the rate of growth in
total hospital expense per day, skilled nursing care expense per day,
hospital construction costs, and the Consumer Price Index (CIEI). |
Partial closures are assumed to involve 15 beds per hospital for the
same reasons cited in the case of conversion. It is assumed that the space
made available by a partial closure would be put to some other nse, such
as administrative offices or educational facilities. Therefore, conversion
costs per bed are assumed to be one-half those involved in conversion
to a lesser level of care. As in the case of conversion above, it is as-
sumed that these costs would be paid in the form of depreciation and
interest payments over a 20-year period. Interest costs are higher in
the first year due to comstruction loan financing. Severance pay and
miscellaneous costs are assumed to be the same as in the case of conver-
sion to a lesser level of care. Savings are assumed to be only one-quarter
of total acute care operating costs per bed since the majority of the
fixed costs of the space converted to non-care uses would remain. Net
savings are calculated by multiplying the net savings per bed times the
number of beds closed per hospital (15) times the number of hospitals
undertaking partial closures in each year. Savings in the outyears grow
in the same manner as those for conversion to a lesser level of care.
“In the case of hospitals undergoing total closure, it is assumed that
only hespitals with less than 200 beds would take this action. The aver-
e number of beds for these hospitals is 80. The annual Igrgwth rate In
Jant assets per bed for 1974 to 1977 was 11 percent. It is estimated
%'om this growth rate and American Hospital Association (AHA)
data for 1977 that the value of plant assets per bed will be about $69,-
000 and long-term debt per bed will be about $24,000 in fiscal year 1982.
Tt is assumed that payment will be made for the long-term debt per bed
less salvage value, which is assumed to be 10 percent of the value of
plant assets per bed. Severance pay and miscellaneous expenses are est1-
mated to be $5,400 per bed in fiscal year 1982. The closure payment for
capital debt is assumed to continue to grow at 11 percent per year 1n
sugsequent years. Severance pay costs are assumed: to grow at the same
rate as CBO’s projections of the CPI. Hospitals with less than 200 beds
have operating expenses per day that are 24 percent below the national
average. It is thus assumed that 76 percent of CBO’s latest projection
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of the national average annual cost per bed, $116,000, will be saved for
each bed taken out of service. Savings are assumed to grow at the same
rate as CBO’s latest projections of total hospital expense per day.

SECTION 205—RATE OF RETURN ON EQUITY FOR FOR-PROFIT HOSPITALS

From American Hospital Association data it is estimated that the
net equity per proprietary hospital in 1977 was $3.0 million. The his-
torical annual growth rate of total assets per proprietary hospital 1s
approximately 17 percent. This rate is used to project net equity for
fiscal year 1980 and subsequent years. The simulation of the routine
cost_limits described in the explanation of the estimates for Section
902 provides the percentage of proprietary hospitals that would be
entitled to a higher rate of return than currently allowed. These ger-
centages are applied to the number of proprietary hospitals listed by
the AHA in 1977 to yield 876 hospitals that would receive an addi-
tional 7 percent rate of return and 90 hospitals that would receive an
additional 3.5 percent rate of return. The growth rate of 17 percent, the
number of hospitals, the equity figure, and the incremental rate of
return are multiplied to yield a total cost figure. Delays in imple-
mentation and lags due to the phasing of hospital accounting years are
assumed to substantially reduce the cost of this provision in fiscal year
1980.

SECTION 203—PAYMENTS TO PROMOTE CLOSING AND CONVERSION OF
UNDERUTILIZED FACILITIES

There are three types of activities that could occur as a result of this
provision : conversion of acute care beds to a lesser level of care (con-
version), closure of a portion of a hospital’s acute care beds (partial
closure), and complete closure of an entire acute care hospital. CBO
assumes that conversion will be the predominant activity and that only
a few total closures will occur. The provision limits to 50 the number
of hospitals which may receive transitional allowances prior to Jan-
uary 1, 1983. Given the delays that would be incurred in establishing
the Hospital Transitional Allowance Board and in processing appli-
cations, 1t is assumed that no allowances will be granted nor any sav-
ings realized until fiscal year 1981. It is further assumed that 49 hos-
pitals will receive payments during fiscal years 1981 and 1982 and that
50 hospitals will receive payments in each fiscal year thereafter. The
allocation of approved applications by type of activity is assumed to be
as follows:

[Number of hospitals, by fiscal year]

1980 1981 1982 1983 1984
Gonversion.___ o 0 12 24 36 36
Partial closure_ . __ ... 0 4 8 12 12
Total closure_._._____ e e 0 0 | 2 2

" For hospitals undergoing conversion, it is assumed that only hos-
pitals with less than 400 beds will undertake such projects since hos-
pitals with over 400 beds have occupancy rates close to 80 percent.
Fifteen beds out of an average of 120 beds per hospital are assumed
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to be converted since this would raise the acute care occupancy rate
from an average of 65 percent to 74 percent. The conversion cost
bed in fiscal year 1981 is assumed to be $30 000, of which $25.000 is for
renovation and $5,000 is for severance pay and other miscellaneous ex-
penses. The renovatlon costs are assumed to be re1mbursed over a 20
year period (the maximum permitted by the provision) in the form of
reimbursement allowances for interest and depreciation. Interest costs
in the first year are assumed to be higher than in subsequent years since
it is likely that a construction loan would be the financing instrument
during the actual renovation process. This loan would be rolled over
into a 20 year mortgage after completion of the conversion. Severance
pay and miscellaneous costs are assumed to be a once-only payment
during the first year.

Savings from conversion are assumed to be generated by a transition
from acute care to skilled nursing care. It is assumed that the Transi-
tional Allowance Board will approve projects only for areas where
shortages of nursing home beds exist. The converted beds are assumed,
therefore, to be utilized to full capacity and thus to be filled at a 05
percent occupancy rate. All 15 converted beds per hospital are as-
sumed to save one-half of the yearly operating cost of an acute care
‘bed. Seven of the beds are assumed to be filled with skilled nursing care
pa,tmnts occupving acute care beds and awaiting placement into a
nursing home. Based on CBO’s projections of hospital expenses per day
and medicare skilled nursing care expenses per day, a savings of $90
per day in fiscal year 1981 is assumed for these patients. These savings
are assumed to be offset by a 40 percent refining of the vacated
acute care beds at $283 per day. Another seven beds are assumed to be
filled by previously uninstitutionalized skilled nursing care patients st
a cost of $55 per day in fiscal vear 1981. One bed is assumed to remain

unoccupied and to generate fixed costs of 80 percent of the skilled
nursing care daily rate.

SECTION 206—COORDINATED AUDITS

Sixteen states Dresently do not have coordinated audit programs.
HEW estimates the savings for fiscal year 1980 to be $28.0 million for
medicaid and $6.0 million for medicare. CBO assumes that delays in
implementation will cut the savings in half in the first year. Qutyear

savings are inflated by CBO’s current projections of the annual ra,te of
increase in the Consumer Price Index.

SECTION 210—APPORTIONMENT OF PROVIDER COSTS

The savings of this provisien are estimated to result from the elimin-
ation of the 8.5 percent differential for routine nursing costs cur-
rently allowed under medicare reimbursement. HEW estimates that
this differential adds a one percent increment to medicare outlays for
inpatient benefits. Data on hospitals’ revenue and cost centers show
that about 35 percent of revenues come from the general medicine and
surgery cost centers and that 55 percent of all costs are non-phyiscian
wages and fringe benefits. CBO assumes that 60 percent of these
costs are attributable to routine nursing. First-year savings are de-
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rived- by applying these factors to projected medicare hospital ex-
penditures in fiscal year 1980. Outyear savings are projected to grow
at the same rate as total Hospital Insurance (HI) outlays. Fiscal year
1980 savings are reduced by 25 percent to account for delays in 1mple-
mentation. |

SECTION 211—REIMBURSEMENT FOR INAPPROPRIATE INPATIENT
o HOSPITAL SERVICES

A statewide one-day census of all hospitals conducted recently by
the PSROs in New York state revealed that 5 percent of all patients
occupying acute care beds actually required long-term or other less
intensive forms of care. Most of these patients receiving inappropriate
acute care were medicare or medicaild beneficiaries, 60 and 25 per-
cent respectively. A study by a New York PSRO provided data on
the average length-of-stay of such patients. CBO assumes that 80
percent of the days in excess of national norms would be affected by the
provision. It is calculated from this assumption and the New York
PSRO data that the number of hospital days reimbursed at a lower
rate would be 16 per medicare patient and 33 per medicaid patient.

The provision exempts geographic areas that do not have excess
hospital beds. It is estimated on the basis of data provided by the
Health Resources Administration that 10 percent of all beds, and
thus 10 percent of the national average daily census, would be ex-
empted. It is further assumed, on the basis of data contained in the
New York PSRO study, that 90 percent of the affected patients would
- not be placed immediately into alternative care settings. Based on

CBO’s latest projections of national hospital expenditures, an aver-
age daily census of 731 thousand is estimated for fiscal year 1980 and
1s projected to grow to 766 thousand by the end of fiscal year 1984.

A savings of $80 is assumed in fiscal year 1980 for each day reim-
bursed at a lower rate. This grows to $130 per day in fiscal year 1984
as a consequence of the difference in the projected growth rates of hos-
pital expenses per day and nursing home expenses per day. A first-
year savings of $22.1 million in medicare and $19.5 million in medicaid
1s calculated for fiscal year 1980 and is assumed to be reduced in half
to account for an April 1, 1980 effective date. Outyear savings grow
consistent with the increase in the nationa] average daily census and
the projected savings per day.

SECTION 212—;CONVERSION OF LONG-TERM CARE FACILITY

It is assumed that the $50 million authorized for fiscal year 1980 will
be fully appropriated and that 10 percent will be spent in the first
year, 50 percent in the second year, and the remainder in the third
year. It is further assumed that loans out of the HI trust fund will
be 20 pefent of the grants made in each year.

SECTION 213—PSRO REVIEW OF HOSFITAL ADMISSIONS, ROUTINE TESTING,
AND PREOPERATIVE STAYS

Savings from eliminating unnecessary routine tests are -estimated
on the assumption that six tests costing about $65 would be involved.
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It is estimated that in fiscal year 1980 there will be 10.4 million short-
stay admissions under the medicare program. Of these it is estimated
on the basis of HI discharge data that 65 percent will be for non-
surgical procedures. Based on a study by Blue Cross it is assumed that
In 75 percent of these admissions the affected tests are done routinely.
It is further assumed that 10 percent of these tests would be reduced
by the increased priority placed by the provision on the review by
PSROs of their necessity. The foregoing-assumptions yield, through
a multiplicative relationship, first year savings in HI outlays of $33
million in fiscal year 1980. These are assumed to be reduced in half in
fiscal year 1980 due to delays in implementation. Outyear savings are
projected te increase by both the rate-of growth in medicare hospital
admissions, 5 percent per year, and by CBO’s latest projectionsin the
rate of growth in the medical care services component of the Consumer
Price Index. These tests are calculated to cost about $280 million in
fiscal year 1980, of which 15 percent is assumed to be saved.

It is estimated for fiscal year 1980 that there will be about 6.8 million
preoperative days of care for elective surgical procedures financed
by HI. On the basis of recent findings by a CBO study of PRSOs,
1t 1s assumed that 2 percent of these days would be eliminaated. At
an assumed $132 in routine costs per day, first year savings would be
$17.9 million. The savings are partially offset by $5.1 million for
administrative costs. Due to delays in implementation, first-year sav-
Ings are assumed to be halved. Outyear savings are projected to in-
crease by both the rate of growth in HI surgical admissions, 7 percent
per year, and by CBO’s latest projections of the rate of increase in
hospital expense per day.

Medicaid savings are assumed to be 20 percent of total medicare
savings, based on the relative shares of total hospital expenditures
financed by these two programs. Qutyear savings are projected to
grow at the same rate as total medicaid outlays.

SECTION 228-—HOME HEALTH BENEFIT PROVISIONS

Medicare data for calendar year 1977 show that about 15 thousand
people reached the hundred visit limit under Part A or B. CBO as-
sumes that one-third of these people would use about 40 extra visits
each per year at a cost of $30 per visit in fiscal year 1980. It is further
assumed that one million people covered by HI do not have SMI
coverage. These people would be eligible to receive extra visits under
the provision. On the basis of medicare data on home health utiliza-
tion rates it is calculated that six thousand people would incur 30
extra visits each at a cost of $30 per visit. :

The resulting cost figures are aged to 1980 to account for a 10 per-
cent per year growth in the home health patient population since 1977.
First year costs are reduced in half to account for an effective date of
April 1, 1980. Outyear costs are projected to grow at the substantial
rates of program growth experienced in the _%ast several years with
some tapering off in the growth rate expected by fiscal year 1984,

Medicaid savings are estimated to be generated by the transfer of
about four thousand people back to medicare financing. Each person
is issumed to incur 50 visits at a cost of $30, of which 27.5 percent
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would be incremental federal costs. First-year savings are reduced in
half to account for the provision’s effective date. Qutyear savings are
projected to grow at the same rate as the medicaid program.

The section also provides for administrative changes in the home
health reimbursement mechanism. It is assumed that these changes
would generate modest savings in the outyears.

SECTION 243—CERTAIN SURGICAL PROCEDURES PERFORMED ON AN AMBULA-
TORY BASIS

The parts of this section which provide for reimbursement for sur-
gery done on an ambulatory basis will result in both savings and costs
to the medicare program. Savings are generated by the lower cost
of minor surgery done in an ambulatory rather than an inpatient set-
ting. Costs are generated by the likely increase in the number of
minor operations done because of the greater convenience to patients
of an ambulatory setting.

Medicare hospital discharge data for 1977 show that 43 percent of
HI expenditures for short-stay hospital services is spent for surgical
procedures. A. three-year study of the costs and quality of surgery
performed in different settings which was done by the Orkand Corpo-
ration for HEW showed that the total costs of minor surgery done in an
ambulatory setting is about 25 percent less than what it is in an in-
patient setting. The study also showed that in the Phoenix area about
six percent, otg all surgical procedures financed by medicare were per-
formed in an ambulatory setting. CBO assumes that minor operations
cost 60 percent of the average cost for all surgical procedures financed
by medicare. It is further assumed that .5 percent of all medicare-fi-
nanced operations will be done in an ambulatory setting in fiscal year
1980 and that this figure will increase to 6 percent in fiscal year 1984.
These assumptions, combined with a 25 percent savings rate per opera-
tion and CBO’s projections of the growth in HI outlays, produce sav-
ings to the medicare program of $7.2 million in fiscal year 1980. The
savings rise to $152.4 million in fiscal year 1984, CBO expects these
savings to be reduced slightly by HI’s share in the costs produced by an
assumed 40 percent refilling of the empty hospital beds created by the
shift of minor operations out of hospitals. Each refilled bed is assumed
to generate 1.5 days of ultilization costing $251 per day in fiscal year
1980. The resulting offset is $0.7 million in fiscal year 1980 which grows
by an average of 20 percent in each succeeding year in conformance
with increases projected by CBO in the average cost per hospital day
and the number of operations financed by HI.

The costs of the additional demand for minor operations are esti-
mated under the assumption that the number of medicare-financed
operations that can be performed on an ambulatory basis will increase
by: one percent in fiscal year 1980. This percentage increase is assumed
to grow to 10 percent in fiscal year 1984. All other assumptions and
factors are the same as those used above to estimate the savings, The
costs are calculated to be $1.3 million in fiscal year 1980 and are pro-
jected to rise to $45.7 million in fiscal year 1984,

The section also provides incentives for presurgical diagnostic tests
to be done on an outpatient basis seven days prior to admission for a
surgical procedure. This provision would generate savings through a
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reduction in the number of preoperative days financed by medicare.
Section 213 of the bill directs PSROs to give priority to review of the
appropriateness of preoperative stays. Since a separate estimate is
shown for the impact of Section 213 in reducing the umber of medicare-
financed preoperative days, it is assumed. that only minor incremental
savings would be generated by the similar effect of this section. These
are estimated as follows: It is assumed that half of a projected 6.4 mil-
lion medicare financed operations in fiscal year 1980 could possibly be
effected by this provision. It is further assumed that 0.5 percent of these
operations will actually be affected in fiscal year 1980. Performing
tests on an outpatient basis is assumed to save $132 in routine per diem
costs per operation in fiscal year 1980. The resulting first-year savings
are $2.1 million. Qutyear savings grow to $22.3 million in fiscal year
1984 as a result of: (1) an assumed T percent per year growth in the
number of medicare-financed operations; (2) growth in the percentage
of affected operations from 0.5 percent in fiscal year 1980 to 2.5 per-
cent in fiscal year 1984; and (3) increases in routine per diem costs
averaging 12.5 percent per year through fiscal year 1984. Finally, the
savings In each year are assumed to be reduced by 10 percent to account
for HI’s share in the costs generated by an assumed 40 percent refilling
of the empty hospital beds created by the increased number of pre-
operative tests done on an outpatient basis.

SECTION 235—CRITERIA FOR DETERMINING REASONABLE CHARGE FOR
PHYSICIANS’ SERVICES

The cost estimates included here were developed by the Office of the
Actuary/Medicare of HEW. The provision affects physicians’ fees in
two ways. First, it limits the difference between local prevailing fees
and the statewide median fee for a procedure to one-third of the latter.
The savings estimate is generated by a computer simulation of the
effect of the limitation using data on 1976 medicare prevailing charges
for the 50 most commonly performed physician services. The second
effect of the provision is to raise the allowable prevailing charge from
the 50th to the 75th percentile for new and established physicians
practicing in designated physician-shortage areas. The estimate is de-
rived from data on prevailing charges and the number of physicians
practicing in physictan-shortage areas.

SECTION 237—PAYMENT FOR CERTAIN ANTIGENS FOR MEDICARE

This i)roﬁsion is estimated to have an almost negligible cost impact.
The figures shown are included only in order to indicate the small
amounts that are likely to be involved. - :

SECTION 243—COMPREHENSIVE OUTPATIENT REHABILITATION CENTERS

_The estimates included here were developed by the Office of the Ac-
tuary/Medicare of HEW. First year costs are assumed to be small be-
cause of the July 1, 1980 effective date. Qutyear costs are projected to
grow at the same rate as total Supplementary Medical Insurance
(SMI) expenditures. »
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SECTION 244—AMBULANCE SERVICES

An estimate of $1.0 million for fiscal year 1980 was provided by the
Office of the Actuary/Medicare of HEW. This was assumed to be
halved due to the effective date of the provision. Qutyear costs were
derived ‘by.inflating the first year cost%y the rate of growth in the
medicare program. | '

SECTION 245—COVERAGE UNDER MEDICARE OF CERTAIN DENTISTS’ SERVICES:

- The first-yeat costs shown above were supplied by the Office of the
Aoctuary/Medicare of HEW. For the first subsection, data on the num-
ber of affected procedures that are currently done by oral surgeons and
paid for by medicare were used to yield a $5.0 miﬁion first-year cost.
For the second subsection, data were obtained on the number of medi-
care recipients that see a dentist annually and the percentage of proce-
dures liKely to be serious. A series of assumptions were then made
about the number of cases that would already be covered, the number
that would be serious enough to warrant hospitalization, and the num-
ber of people that would actually enter the hospital for such proce-
dures. A full first-year cost is assumed because of an effective dgte of
October 1, 1979. CBO has projected the first year costs to grow in the
outyears at the same rate as overall SMI expenditures.

'SROTION 246——COVERAGE UNDER MEDICARE OF OPTOMETRISTS’ SERVICES
o : WITH RESPECT TO APHAKIA

An estimate of $1.0 million for the first year costs of this provision
was provided by the Office of the Actuary/Medicare of HEW. The
estimate is based on program data on the amount of chiropractic serv-
ices presently paid for by medicare and the number of additional serv-
ices likely to be eligible for coverage if the X-ray requirement is lib-
eralized. First year costs were assumed by CBO to be reduced by one-
quarter to account for delays in implementation. Qutyear costs are
projected to grow at the same rate as overall SMI expen(%tums.-

SECTION 247—CHIROPRACTIC SERVICES

An estimate of $20.0 million for the first year costs of this provision
was provided by the Office of the Actuary/Medicare of HEW. The
estimate is based on program data on the amount of chiropractic serv-
ices presently paid for by medicare and the number of additional serv-
ices likely to be eligible for coverage if medical findings other than an
X-ray are permitted for eStablishin%)their necessity. First-year costs
were assumed by CBO to be reduced by one-quarter to account for de-
lays in implementation. Qutyear costs are projected to grow at the
same rate as overall SMI1 expenditures. ' ‘

It is estimated that the medicaid program outlays for “other care”
in fiscal year 1980 will be $262 million. Of this amount, 50 percent is
assumed to be payments for medical devices. The federal share of this
amount is 56 percent. A savings rate of 20 percent is assumed. First-
year savings are expected to be halved by delays in implementation.
Qutyear savings are expected to grow at the same rate as total medi-
caid expenditures.
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SECTION 259——ATUTHORITY FOR CERTAIN STATES TO BUY-IN COVERAGE
TUNDER PART B OF MEDICARE FOR CERTAIN MEDICAID RECIPIENTS

_This section would amend Section 1843 of the Social Seciirity Act.
Under Section 1843, until January 1, 1970, éach state had the option
of formalizing permanent agreements with HEW  to purchase Med:-
care Supplementary Medical Insurance (Part B) on'behalf of medic-
aid beneficiaries also eligible for medicare. The state could “elect
to cover all medicare-gligible medicaid recipients (MEMRSs) or just
those receiving cash payments. Today, all but four states (Alaska,
Louisiana, Oregon, and Wyoming) and all jurisdictions but' Puerto
Rico have “buy-in” agreements with HEW. Twenty-one states, how-
ever, cover cash recipients only. ‘ -

Section 259 would allow those states which do not now buy-in to

medicare Part B to make buy-in agreements with. HEW. It would
also allow those states which cover cash recipients only to make buy-in
arrangements for all MEMRs. The bill would. limit to one year the
period for making and altering buy-in agreements. .
- For this estimate, based on computations of state expenditures with
and without buy-in agreements, it is assumed that only Alaska will
eommence buying-in to medicare Part B. Three considerations lead
to this assumption. First, Alaska’s high general medical price level
should make very attractive any insurance with a premium determined
nationally—like medicare Part B. Second, only about 45 percent of
MEMRs in Alaska now enroll themselves in. Part B. Generally, buy-
ing-in to Part B for persons who self-enroll would shift some premium
expenses onto the state, thus increasing the state’s medicaid costs. On
the other hand, buying-in to Part B for unenrolled persons should
lower state medicaid costs by transferring a large proportion of expen-
ditures for medical services from the state to the federal government.
Tt follows that the lower the proportion of Part B self-enrolled indi-
viduals in the population of MEMRSs, the more likely it would be
financially advantageous for the state to arrange a buy-in agreement.
Third, Alaska’s higher-than-average proportion of disabled among
its MEMRs should also help make buying-in to Part B an attractive
option. Medicare Part B. premiums for the aged and disabled are iden-
tical, whereas medicaid expenditures per disabled recipient far exceed
those per aged recipient. In the remaining states without buy-in agree-
ments today, none of these factors appear to apply strongly enough
to warrant initiation of such an agreement. S

Federal costs reflecting a buy-in agreement for Alaska were com-
puted as follows: 1) costs of federal medicaid matching for state Part
B premium expenditures are the product of MEMRs times annual
premiums times the 50 percent federal medicaid matching rate for
Alaska: 2) Part B.trust fund revenues from premiums are the product
of MEMRs not self-enrolled times annual premiyms (premium pay-
ments into the. Part B trust fund on behalf of individuals currently
self-enrolled do not change) ; 3) disbursements from the Part B trust
fund for medical serviees are the sum of twice the adequate actuarial
rate for the aged (twice $160.80) times aged MEMRS plus twice the
adequate actuarial rate for the disabled (twice $300.00) times disabled
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MEMRs; 4) contributions from general revenues to the Part B trust
fund are the difference between estimates 3 and 2. For future years
amounts are inflated consistent with current CBO inflation assump-
tions.

SECTION 248—TREATMENT OF PLANTAR WARTS

An estimate of $2.0 million for the first year costs was supplied by
the Office of the Actuary/Medicare of HEW. CBO assumes that
delays in implementation will reduce the cost by one-quarter in fiscal
year 1980 and that outyear costs will grow at the same rate as overall
SMI expenditures. -

SECTION 249—LIMITATION ON REASONABLE COST AND CHARGE FOR
' OUTPATIENT SERVICES

The estimate is based on the assumption that all charges for out-
patient visits that exceed by 80 percent charges for similar procedures
performed in a physician’s office would be reduced to the average
charge per physician visit. About five percent of SMI outpatient
charges are estimated to be reduced by one-half. The first-year sav-
ings to SMI are about 2.5 percent of total SMI outpatient expendi-
tures. Federal medicaid savings are estimated to bear the same rela-
tionship to SMI savings as total federal medicaid outpatient expendi-
tures do to SMI outpatient expenditures. First year costs are esti-
mated to be reduced by one-half due to delays in implementation.
Outyear savings are expected to increase at gly'le same rate as total
SMI1 and medicaid expenditures.

SECTION 252—PROCEDURES FOR DETERMINING REASONABLE COST AND
REASONABLE CHARGE

This section provides that payments to contractors, subcontractors,
employees, or consultants that are based upon percentage arrange-
ments not be recognized for purposes of reimbursement by medicare.
Due to a lack of d%:’;a. on the amount of medicare outlays that may be
involved in all forms of percentage reimbursement arrangements, the
estimate for this provision is limited to its impact on hospital-based
physicians (HBPs). - In their case, such arrangements would be per-
mitted if the amount of reimbursement does not exceed the amount
which would have been paid under an approved relative value sched-
ule which takes into account the physician’s time and effort.

Savings were estimated by assuming that payments would be re-
duced by the difference between what HBPs are paid on a percentage
basis and what they would be ?aiid as salaried employees. It is esti-
mated on the basis of data available from the American Medical As-
sociation, Health Care Financing Administration (HCFA), and a
recent study of HBPs done by the Arthur Anderson Company for
HCFA, that approximately 1,000 radiologists and 1,600 pathologists
would be affected by this provision. The Anderson study also provided
‘data for 1975 on the difference in income between percentage-basis and
salaried physicians in hospitals. This difference was adjusted for the
overhead expenses assumed to be generated by the salaried physicians
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and inflated to account for the growth in total hospital expenditures
and physicians’ incomes from 1975 to 1980. It was further assumed
that only half of the apparent savings would be realized because of
various adjustments likely to occur in the arrangements between the
affected physicians and their hospitals. Since the relative value sched-
ules on which an alternative reimbursement methodology would be
based are currently in an early stage of development, it is assumed
that implementation would occur at its earliest in the middle of fiscal

ear 1981: Half-year savings are thus assumed for that fiscal year and
ll-year savings thereafter. ;

SECTION 256—MEDICARE LIABILITY WHERE PAYMENT CAN BE MADE UNDER
A LIABILITY INSURANCE POLICY

Medicare hospital discharge data show that 10 percent of all HI
discharges are for diagnoses involving accidents of all types. Similar
data from the National Ambulatory Medical Care Survey show that
about 5 percent of all physican office visits by persons aged 65 or older
are for accident-related conditions. It is assumed, therefore, that 10
percent of HI outlays and 5 percent of SMI outlays are for ixjuries
resulting from accidents. Data from the Health Interview Survey
show that about 50 percent of all accidents occurring in the 65 and
older population at home, about 10 percent are related to automobile
accidents, and 30 percent are due all other causes. Accidents occuring
at home are unlikely to involve situations where liability insurance
claims can be made. Similarly, accidents occurring in the workplace
are likely to be covered by workers’ compensation. It is assumed, there-

- fore, that recoveries from liability insurance policies would be possible
for all accidents except those occurring in the home or at work. The
proportion of total medicare outlays spent for medical services related
to each type of accident is assumed to be the same as the proportion
each represents of all accidents. ,

For automobile accidents it is assumed for both HI and SMI that
95 percent of the accidents involving medicare beneficiaries oceur
where insurance coverage is present and that 80 percent of these have
the potential for recovery of medical insurance payments. For all
other accidents it is similarly assumed that 60 percent occur in circum-
stances in which liability insurance is present and that 80 percent of
these have the potential for recoveries. For both types of accidents it
is further assumed that the actual volume of recoveries will be 15 per-
cent of the potential level in fiscal year 1980, 20 percent in fiscal year
1981, and 25 percent in fiscal year 1984 and thereafter.

SECTION 257—RESOURCES OF MEDICAID APPLICANT

An estimate of $5.0 million in savings in fiscal year 1980 was pro-
vided by HEW. This figure is based on the assumption that 4 percent
of aged medicaid recipients would be affected by, the provision in the
first year, rising to 1 percent over the next three years. Full first year
savings are anticipated because of an October 1, 1979 effective ({ate.
Outyear savings are projected by CBO to increase at rates consistent
with the increase in the number of people affected by the provision
and in the medical care services component of the CPI.
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SECTION 258—PAYMENT FOR LABORATORY SERVICES AND CERTAIN MEDICAL
DEVICES UNDER MEDICAID

CBO estimates that medicaid expenditures for laboratory and radi-
ological services in fiscal year 1980 will be $230 million. The percent-
age laboratory services represents of the total is assumed to be 75 per-
cent. The federal share of this amount is 56 percent. On the basis of
the experience of studies done in New York, New Jersey, and Cali-
fornia, it is estimated that a savings rate of 20 percent could be achieved
under competitive bidding arrangements. First-year savings are as-
sumed to be halved due to delays in implementation. The competitive
bidding provision is only effective for three years, so full-year savings
are assumed for fiscal years 1981 and 1982, and half-year savings 1n
fiscal year 1983. |

The state of Michigan which currently covers only cash recipients
has indicated that, under Section 259, it would extend Part B coverage
to all MEMRs. Financial considerations suggest that no other state
will do so. Because nearly all of the people that Michigan proposes
to cover currently self-enroll in Part B, Michigan’s expected- action
wi{l not significantly - alter federal revenues, budget authoriy, or
oulays.

SECTION 260—EXTENSION OF PERIOD OF FUNDING FOR STATE MEDICAID
FRAUD CONTROL UNITS

The estimates shown were provided by HEW. They are based on
the number of additional states expected to establish fraud control
units and on the number of states with established units eligible for
extra quarters of funding. Under the authority of Section 17 of the
Medicare-Medicaid Anti-Fraud and Abuse Amendments (Public Law
95-142), the start-up costs of these units are eligible for 90 percent
federal matching. -

SECTION 261-—MEDICAID PAYMENTS TO STATES

The estimate shown was provided by HEW. In fiscal year 1980, the
Department will initiate & changeover from the current advance letter
of credit system used by HEW to fund grantees to one where the
federal outlay occurs only at the thne a cashed check issued by the
state to a provider is presented for payment at the state’s bank.
Implementation of this system would preduce a one-time change in
the federally outlay pattern. This cash management change would
have no impact on budget authority. In fiscal year 1980, the Depart-
ment is anticipating $243 million in savings from implementation
of this svstem 1n the ten states that account for 60 percent of medicaid
outlays. The provision mandates that HEW extend the system to all
fifty states during fiscal year 1980, which would result in an addi-
tional $158 million in savings.

'SECTION 262—GRANTS TO REGIONAL PEDIATRIC PULMONARY CENTERS

The . é;lithqrization stated in the provision is assumed to be. fully
appropriated in each of the forthcoming fiscal years. Fifty percent

49-261 0 79 &
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of each year’s appropriation is expected to be spent in the current
fiscal year and with the remainder being spent during the next fiscal
year.

SECTION“,‘?.Bﬁ——DEMONSTRATION PROJECTS FOR TRAINING A¥DC RECIf‘IElN’I‘S
AS HOMEMAXERS AND HOME HEALTH AIDES

This provision would allow twelve states to have demonstration pro-
grams for training AFDC recipients to provide supportive services
to people who might otherwise be expected to require institutional
care in the absence of such services. The individuals to whom the serv-
ices would be available include aged, disabled, and mentally retarded
persons whose income does not exceed 200 percent of their state’s stand-
ard of need. The provision would have both costs and savings. Costs
would be incurred for the training of these AFDC recipients and later
for federal payments to cover the wages and expenses of both the
AFDC recipients and others employed in providing supportive serv-
lces. Savings would result from not institutionalizing the individuals
recelving the supportive services and from reduced benefit payments
to those AFDC recipients employed in providing such services. Some
savings would occur in the food stamps and medicaid programs ss well
as in the AFDC program.

ADDITIONAL PROVISIONS WITH LITTLE OR NO BUDGETARY IMPACT

The cost estimate shows only those provisions that have a cost or
savings impact of $100,000 or more on the federal budget. There are
twenty-nine other provisions which are estimated to have very little
or no cost impact. Three of them mandate studies which are assumed
to be financed out of HEW’s general budget. Most of the provisions,
however, involve a variety of changes in administrative or reimburse-
ment procedures. Six of these 29 provisions are discussed below.

SECTION 204—FEDERAL PARTICIPATION IN CAPITAL EXPENDITURES

This provision strengthens the certificate-of-need process by requir-
ing that planning agencies approve capital expenditures in excess of
$150,000 as a condition of medicare and medicaid reimbursement of
both capital and direct operating costs resulting from such expendi-
tures. It is estimated that the provision will help the planning process
achieve further savings, but the exact impact is difficult to separate
out from the general impact of the planning program and other de-
velopments in the area of capital spending trends. Therefore, an est1-
mate of the budgetary impact of this provision is not available at this
time, | "

BECTION 221—HOSPITAL PROVIDERS OF LONG-TERM-CARE SERVICES

On the basis of discussions with the Office of the Actuary/Medicare
of HEW, it is estimated that this provision will have a negligible
impact on program costs. It is assumed that the cost savings generated
on the inpatient side of an institution affected by the provision will be
offset by the costs of the nursing care provided. This is based on the
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assumption that hospitals are unlikely to take advantage of the provi-
sion unless they are able to maintain their current level of revenues or
increase them.

SECTION 22 7—_REIMBURSEMENT RATES UNDER MEDICAID FOR SKILLED
NURSING FACILITIES AND INTERMEDIATE CARE FACILITIES

This section substitutes new language for the existing language of
Section 1902(a) (13) (E) of the Social Security Act, more popularly
known as Section 249 of Public Law 92-603, the Social Security
Amendments of 1972. The current wording of Section 1902 (a) (13) (E)
requires that payment for SNF and ICF services be on a “reasonable
cost related basis, as determined in accordance with methods which
shall be developed by the state on the basis of cost-finding methods
approved and verified by the Secretary”. The proposed substitute lan-
guage requires payment at rates “which are reasonable and adequate
to meet the costs which are required to be incurred by a facility which
is efficiently and economically operated in order to furnish such serv-
ices” and “which assure the reasonable availability of long-term serv-
ices to recipients of medical assistance under the plan to the same
extent as such long-term care services are available to the general popu-
lation.” The report language expands upon this language%)y indicating
that the revised section is intended to give states greater flexibility
in setting rates without reference to medicare principles of reimburse-
ment. :

CBO has tried to assess the possible impact of the proposed new
wording of Section 1902(a) (13) (E) through discussions with officials
in eleven states who are involved in setting rates of payment for long-
term, care. These states (New York; California, Pennsylvania, Illinois,
Michigan, Massachusetts, Texas, Ohio, New Jersey, Wisconsin, and
Georglag account for well over two-thirds of the medicaid program’s
outlays for nursing home care. The reactions to the section were varied :
Some states may be able to achieve modest savings because the new
wording would enable them to more successfully defend rate-setting
procedures and rate levels in court actions. Other states indicate that
there would be very little impact, if any, on their rates or rate-setting
methodology. Still other states, however, have indicated that the new
wording might result in their having to raise rates above what they
might have been as a result of strict interpretation by courts of some of
the new wording. It appears that the elimination of the Secretary’s
authority to approve rate-setting methodologies might give some states
the flexibility to restrain the rate of increase in allowable nursing
home reimbursements. Some of the state officials, however, felt that the
stipulation concerning “reasonable availability” of services would have
the opposite effect of increasing costs. Therefore, since the proposed
substitute wording contains two clauses whose effects seem to cancel
each other, CBO estimates that the provision will generate no net
savings or costs in medicaid nursing home expenditures.

SECTION 231—AGREEMENTS WITH PHYSICIANS TO ACCEPT ABSSIGNMENTS

This provision provides incentives for physicians to accept assign-
ment by providing for expedited reimbursement procedures for bills
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submitted on an assignment basis. There is a possibility that some
physicians’ overall charges might be lowered as a consequence of the
provision, but these savings would accrue to patients, not medicare,
Savings could occur to the program only if a substantial number of
beneficiaries shifted over to physicians who both accept assignment
and have lower usual or customary charges than other physicians. Since
there is little basis for believing that this would happen, no savings are
anticipated. S

SECTION 232—USE OF AFPPROVED RELATIVE VALUE SCHEDULE

CBO believes that the use of relative value schedules has the poten-
tial for generating significant savings to the Supplementary Medical
program. However, since research on such schedules is now only in its
early stages, it is not known which physicians and types of procedures
will be affected and to what degree. Therefore, it is not currently
possible to estimate when savings would start to occur or what their
magnitude would be. |

SECTION 241—DEDUCTIBLE NOT APPLICABLE TO EXPENSES FOR CERTAIN
INDEPENDENT LABORATORY TESTS

On the basis of discussions with the Office of the Actuary/Medicare
of HEW, it is assumed that this provision will have a negligible cost
impact. The provision corrects a drafting error made i1n the 1972
Amendments and waives the deductible requirement for certain labo-
ratory services. It is likely, however, that most beneficiaries would have
met the deductible already. Laboratories now probably forego collect-
ing the copayment because of the administrative cost involved. If the
copayment is waived, however, laboratories would have to accept as-
signed billing. The resulting change in financial incentives to labora-
tories therefore would be small.

7. Estimate comparison: Although several HEW estimates are
quoted herein, there is currently no Administration estimate for the
entire bill. Therefore, no estimate comparison is shown.

8. Previous CBO estimate : None. -

9. Estimate prepared by: Eric Wedum, Malcolm Curtis, and. Larry
Wilson.

10. Estimate approved by : | :

JamzEs L. Brom, - .
 Assistant Director for Budget Amaiyszs



IV. Vore orF THE CoMMITTEE IN REPORTING THE BILL

In complianee with paragraph 7(c) of Rule XXVTI of the Stand-
ing Ruples of the Senate, the f%llowing statement is made relative to
the vote by the committee to report the bill.

The bill was ordered repored by a voice vote.

V. RecuraTory IMPacT oF T™aE By

In compliance with paragraph 6(b) of Rule XXVII of the Stand-
ing rules of the Senate the following evaluation is made of the regu-
latory impact which would be incurred in carrying out the bill.

In implementing the various provisions of the bill there will be
some increase in Federal regulatory activity. It is not anticipated,
however, that the legislation would impose an unusual or burdensome
regulatory effect. Several provisions will, in fact, decrease regulatory
activity and associated paperwork.

Section 202 of the bill would generate the most significant new regu-
latory activity since a new method of reimbursement under medicare
and medicaid is required. Revised regulations will be necessary to
implement a procedure for determining hospital “target” rates, as
well as implement a procedure for determining exceptions to those
rates. In addition, the Secretary would be required to implement pro-
cedures to evaluate State ratemaking programs for the purpose of de-
termining exemptions from the Federal program. ,

The authorization for payments under the legislation to promote
closing and conversion of underutilized facilities establishes a new
procedure that would also require implementing regulations.

A provision that directs PSRQO’s to review certain questionable uti-
lization practices would increase PSRQO’s review activities.

Provisions that will decrease regulations and paperwork include the
simplified reimbursement procedure for long-term-care services pro-
vided by small rural hospitals; simplified claims procedure for “par-
ticiga.t’ing” physicians; coordinated audits under titles V, XVIII, and
XIX; uniform claims forms under titles XVIIT and XIX ; prohibi-
tion against routine disclosure of aggregate payments to physicians;
waiver of deductible under medicare for laboratory and rural health
clinic services; authority for States to contract for clinical laboratory
services and certain medical devices under medicaid ; and clarification
of present law regarding approval requirements for the changes of
ownership of existing facilities which create no new beds or services.

(81)



V1. Caanees ix ExistiNg Law

In compliance with paragraph 7 of Rule XXVII of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law
In which no change is proposed is shown in roman) :

. Socran SkcuriTty AcCT
* * * * T . *

TITLE II—FEDERAL OLD-AGE, SURVIVORS, AND DIS-
ABILITY INSURANCE BENEFITS

* * * * * B *

Entitlement to Hospital Insurance Benefits

Sec. 226,
(a) Every individual who—
(1) has attained age 65, and
2) is entitled to monthly insurance benefits under section 202
or is g, qualified railroad retirement beneficiary, _
shall be entitled to hospital insurance benefits under part A of title
XVIII for each month for which he meets the condition specified.in
paragraph (1), beginning with the first month after June 1966 for
which he meets the conditions specified in paragraphs (1) and (2).
(b) Every individual who— _ .
(1) has not attained age 65, and
2)(A) is entitled to, and has for 24 consecutive calendar
months been entitled to, (i) disability insurance benefits under
section 223 or (ii) child’s insurance benefits under section 202(d)
by reason of a disability (as defined in section 223(d)) or .(ii1)
widow’s insurance benefits under section 202(e) or widower’s
insurance benefits under section 202 Sf) by reason of a disability
(as defined in section 223(d)), or (B) 1s, and has been for not less
than 24 consecutive months a disabled qualified railroad retire-
ment beneficiary, within the meaning of section 7(d) of the Rail-
road Retirement Act of 1974, | _.
shall be entitled to hospital insurance benefits under part A of title
XVIII for each month beginning with the later of (1) July 1973 or
(II) for twenty-fifth consecutive month of his entitlement or status
as a qualified railroad retirement beneficiary described in paragraph
(2), and ending with the month following the month in which notice
of termination of such entitlement to benefits or status as a qualified
railroad retirement beneficiary described in paragraph (2) is mailed
to him, or if earlier, with the month before the month in which he
attains age 65.

(82)
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(¢) For purposes of subsection (a)— | - —

" (1) entitlement of an individual to hospital insurance benefits
for a month shall consist of entitlement to have payment made
under, and subject to the limitations in, part A of title X VIII on
his behalf for inpatient hospital services, post-hospital extended
care services, and [ post-hospital] home health services (as such
terms are defined in part C of title XVIII) furnished him in the
United States (or outside the United States in the case of inpa-
tient hospital services furnished under the conditions described in -
section 1814 (£) ) during such month ; except that (A) no such pay-
ment may be made for post-hospital extended care services fur-
nished before January-1967, and (B) no such payment may be
made for post-hospital extended care services or [post-hospital}
home: health services unless the discharge from the ho?)ital re-
%ujred_ to quafl_igy such services for payment under part A of title

{VIII occurred (i) after June 30,1966, or on or after the first day
of the month in which he attains age 65, whichever is later, or (ii)
if he was entitled to hospital insurance benefits pursuant to sub-
section (b),at a time when he was so entitled ; and ‘

(2) an individual shall be deemed entitled to monthly insurance
benefits under section 202 or section 223, or to be a qualified rail-
road retirement beneficiary, for the month in which he died if he
would have been entitled to such benefits, or would have been &
qualified railroad retirement beneficiary, for such month had he
died in the next month.

& * * *x * ] &

TITLE V—MATERNAL AND CHILD HEALTH AND
CRIPPLED CHILDREN’S SERVICES

¥* * * * * * %

Purposes for Which Funds Are Available

Sec. 502. Appropriations pursuant to section 501 shall be available
for the following purposes in the following proportions:

(1) In the case of the fiscal year ending June 30, 1969, and each
of the next 5 fiscal years, (A.) 50 percent of the appropriation
for such year shall be for allotments pursuant to sections 503 and
504; (B) 40 percent thereof shall be for grants pursnant to sec-
tions 5068, 509, .and 510; and (C) 10 percent thereof shall be for
grgn;;:sl, contracts, or other arrangements pursuant to sections 511
and 512, : : |

(2) In the case of the fiscal year ending June 80, 1975, and

each fiscal year thereafter, (A) 90 percent of the appropriation

for such years shall be for allotments pursuant to sections 503

and 504; and (B) 10 percent thereof shall be for grants, con-

tracts, or other arrangements pursuant to sections 511(@) and
512, -

Not to exceed 5 percent of the appropriation for any fiscal year under

this section._shal?he transferred, at the request of the Secretary, from

one of the purposes specified in paragraph (1) or (2) to another

purpose or purposes so specified. For each fiscal year, the Secretary
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shall determine the portion of the appropriation, within the bercent-
age determined above to be available for sections 508 and 504, which
shall be available for allotment pursuant to section 503 and the por-
tion thereof which shall be available for allotment pursuant to sec-
tion 504. Notwithstanding the preceding provisions of this sectior,
of the amount appropriated for any fiscal year pursuant to section 501,
not less than 6 percent of the amount appropriated shall be available
for family planning services from allotments under section 503 and
for family planning services under projects under sections 508 and 512.
% * * * * * *

Approval of State Plans

Sec. 505. (a) Is order to be entitled to payments from ‘allotments
under section 502, a State must have a State plan for maternal and
child health services and services for crippled children which— -

» * * * * I IR *

(14) provides that acceptance of family planning services pro-
vided under the plan shall be voluntary on the part of the indi-
vidual to whom such services are offered and shall not be a pre-
requisite to eligibility for or the receipt of any service under the
plan; [and] | "

(15) provides— ‘

A) that the State health agency, or other appropriate
State medical agency, shall be responsiblé for establishing a
plan, consistent with regulations prescribed by the Secretary,
for the review by appropriate professional health personnel
of the appropriateness and quality of care and services fur-
nished to recipients of services under the plan and, where
applicable, for providing guidance with respect thereto to the
other State agency referred to in paragraph (2); and

(B) that the State or local agency utilized by the Secretary
for the purpose specified in the first sentence of section 1864
(a), or, if such agency is not the State agency which is re-
sponsible for licensing health institutions, the State agency
responsible for such licensing, will perform the function of
determining whether institutions and agéncies meet the re-
quirements for participation in the program under the plan
under this title[.] ; and o

(16) provides (A) that the records of any endity partiipatng
in the plan and providing services reimbursable on a_cosi-related
basis will be audited as the Secretary determines to be necessary
to insure thot proper paymenis are made under the plan, (B)
that such oudits, for such entities also providing services under
part A of title XVIII, will be coordinated and conducted jointly
(to such extent and in such manmner as the Secretary shall pre-
seribe) with audits conducted for purposes of such part, and (C)
for payment of the portion of costs of each such common awdit of
such an entity equal to the portion of the cost of the common audit
which i3 attributable to the program established under this title
and which would not hawe otherwise been incurred in an oudit of
the program established wunder title XVIII. |
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(b) The Secretary shall approve any plan which meets the require-
ments of subsection (a).

Sec. 506, (a) * * *
(f) Notwithstanding the preceding provisions of this section, no
payment shall be made to any State thereunder—

(1) with respect to any amount paid for items or services fur-
nished under the plan after December 81, 1972, to the extent that
such amount exceeds the charge which would be determined to
be reasonable for such items or services under [the fourth and
fifth sentences of section 1842(b) (3)]; subparagraphs (B) (i),
(B? (i43), (C), ond (F) of section1842(5) (4) ; or
| with respect to any amount paid for services furnished
under the plan after December 31, 1972, by a provider or other
person during any period of time, if payment may not be made
under title XVIII with respect to services furnished by such pro-
vider or person during such period of time solely by reason of a
determination by the Secretary under section 1862(d) (1) or
under clause (D), (E), or (F) of section 1866(b) (2) ; or

(8) with respect to any amount expended for inpatient hos-
pital services furnished under the plan to the extent that such
amount exceeds the hospital’s customary charges with respect to
such services or (if such services are furnished under the plan
by a public institution free of charge or at nominal charges to the
public) exceeds an amount determined on the basis of those items
(specified in regulations prescribed by the Secretary) included
in the determination of such payment which the Secretary finds
will provide fair cempensation to such institution for such serv-
ices; or

4) with respect to any amount expended for services furnished
under the plan by a hospital unless such hospital has in effect a
utilization review plan which meets the requirement imposed by
section 1861 (k) for purposes of title XVIII;-and if such hospital
has in effect such a utilization review plan.for purposes of title
XVIII, such plan shall serve as the plan required by this subsec-
tion (with the same standards and procedures and the same review
committes or group) as a condition of payment under this title;
the Secretary is authorized to waive the requirements of this para-
graph in any State if the State agency demonstrates to his sat-
isfaction that it has in operation utilization review procedures
which are superior in their effectiveness to the procedures required
under section 1861 (k). -

(gLFor limitation on Federal participation for capital expenditures
which are out of conformity with a comprehensive plan of a State or

Payments

areawide planning agency, see section 1122, :
(k) For additional exclusions from reasonable cost and reasonable
charge see section 113}, ‘ '

* N ¥ %* % % %
Training of Personnel

See. 511, ( ai From the sums available under clause (C) of para-
graph (1) or clause (B) of paragraph (2) of section 502, the Secre-
tary is authorized to make grants to public or nonprofit private
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institutions of higher learning for training personnel for health care
and related services for mothers and children, particularly mentally
retarded children and children with multiple handicaps. In making
such grants the Secretary shall give special attention to programs pro-
viding training at the undergraduate level. - ' =

. (B) (1) From the sums awailable under paragreaph (2) the Secretary
i authorized to make granis to publio or nonprofit private regional
pediatric pulmonary centers, which are part of (or affiliated with) an
wmstitution of higher learning, to assist them in carrying out a program
for the training and instruction (through demonstrations and other-
wise) of health care personmel in the prevention, diagnosis, and treat-
ment of respiratory diseases in children and young adults, and in pro-
viding (through such program) needed health care services to children
and young adults suffering from such diseases.

(2) For the purpose of making grants under this subsection, there
are authorized to be appropriated, for the fiscal year ending Septem-
ber 30, 1980, and each of the next foursucceeding fiscal years, such sums
(not in excess of $5,000,000 for any fiscal year) as may be necessary.
Sums authorized to be appropriated for any fiscal year under this sub-
section for making grants for the purposes referred to in paragraph
(1) shall be in addition to any sums authorized to be appropriated for
such fiscal year for similar purposes under other provisions of this title.

* * * x * E L

TITLE XI—GENERAL PROVISIONS AND PROFESSIONAL
STANDARDS REVIEW

Parr A-—GENERAL Provisions

: % * * L L a

Disclosure of Information in Possession of Department

Sec. 1106, (a) * * * |

(f) The Secretary shall not make available, nor shall the State title
X1X agency be required to make available to the public, information
relating to the amounts that hawe been paid to individual doctors of
medicine or osteopathy by or on behalf of beneficiaries of the health
programs established by title XVIII or XIX, as the case may be, ex-
cept as may be necessary to carry out the purposes of those titles or
a8 may be specifically required by the provisions of other Federal law.

A

* % * * t *
Limitation on Federal Participation for Qapital Expenditures

See. 1122, [ (a) The purpose of this section is to assure that Federal
funds appropriated under title V, XVIII, and XIX are not used to
supPort unnecessary capital expenditures made by or on behalf of
health care facilities or health maintenance grganizations which are re-
imbursed under any of such titles and that, to the extent possible, reim-
bursement under such titles shall support planning activities with
respect to health services and facilities in the various States.] () The
purpose of this section is to assure that Federal funds appropriated
under titles V, XVIII, and XIX are not used to support unnecessary
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copital expenditures made by or on behalf of health care facilities (in-
cluding those of health-maintenance organizations) and home health
agencies which are reimbursed under any of such titles and that, to
the ewtent possible, reimbursement under such titles shall support
planming activities with respect to health services and facilities in the
various States. ‘ | . '

(b) The Secretary, after consultation with the Governor (or other
chief executive officer) and with appropriate local publie officials, shall
make an agreement with any State which is able and willing to do
so under which a'designated planning agency [(which shall be an
agency described in clause :(ii) of subsection (d)(1)(B) that has a
governing body or advisory board at least half of whose members
represent consumer interests)J (which shall be the agency designated
under section 1621 of the Public Health Service Act) will—

[ (1) make, and submit to the Secretary together with such sup-
porting materials as he may find necessary, findings and recom-
mendations with respect to capital expenditures proposed by or
on behalf of any health care facility or health maintenance or-
ganization in such State within the field of its responsibilities.

(2) receive from other agencies described in clause (ii) of sub-
section (d) (1) (B), and submit to the Secretary together with
such snpporting material as he may find necessary, the findings
and recommendations of such other agencies with respect to capi-
tal expenditures proposed by or on behalf of health care facilities
or health maintenance organizations in such State within the
fields of their respective responsibilities, and}

- (1) make, and submit to the Secretary together with such sup-

~ porting materials as he may find necessary, findings and recom-
mendations with respect to capital expenditures proposed by or on
behalf of any health care facility (including those of a health
mainienance organization) or home health agency in such State
within the field of its responsibilities,

(2) receive from the Health Svystems Agencies designated
under title XV of the Public Health Service Act, and submit to
the Secretary together with such supporting material as he may
find necessary, the findings and recommendations of such agencies
with respect to capital expenditures proposed by or on behalf of
health care facilities (including those of health maintenance or-
ganizations) or home health agencies in such State within the
fields of their respective responsibilities, and

(3) establish and maintain procedures pursuant to which a per-
son proposing any such capital expenditure may appeal a recom-
mendation by the desiina,ted agency and will be granted an

- opportunity for & fair hearing by such agency or person other
than the designated agency as the Governor (or other chief execmn..
tive officer) may designate to hold such hearings,

whenever and to the extent that the findings of sucllflgéssignated agency
or any such other agency indicate that any such expenditure is not
consistent with the standards, criteria, or plans developed pursuant
to the Public Health Service Act (or the Mental Retardation Facili-
ties and Community Mental Health Centers Construction Act of 1963)
to meet the need for adequate health care facilities in the area covered
by the plan or plans so developed.
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[(c) The Secretary shall pay any such State from the Federal
Hospital Insurance Trust Fund, in advance or by way of reimburse-
ment as may be provided in the agreement with it. (and may make
adjustments in such payments on account of overpayments or under-
Payments previously made), for the reasonable cost of performing the
functions specified in subsection (b). o

L[(d) (1) Except as provided in paragraph (2), if the Secretary de-
temnmla:s(g?t— ther the ola o ‘ .

{(A) neither the planning agency designated in the agreement
described in subsection (b) nor an ajéencyg(lllescribed in c]%.-ruese (11)
of subparagraph (B) of this paragrapb had been given notice
of any proposed capital expenditure (in accordance with such
procedure or in such detail as may be required by such agency)
at least 60 days prior to obligation for such expenditure; or

[(B) Sli) the planning agency so designated or an agency so
described had received such timely notice of the intention to make
such capital expenditure and had, within a reasonable period
after receiving such notice and prior to obligation for such ex-
penditure, notified the person proposing such expenditure that
the expenditure would not be in conformity with the standards,
criteria, or plans developed by such agency or any other agency
described in clause (ii) for adequate health care facilities in such
Stﬁte or in the area for which such other agency has responsibility,
an |

[(i11) the planning agency so designated had, prior to submit-
ting to the Secretary the findings referred to in subsection (b)—

[ (I) consulted with, and taken into consideration the find-
ings and recommendations of, the State planning agencies
established pursuant to sections 314(a) and 604(a) of the
Public Health Service Act (to the extent that either such
agency is not the agency so designated) as well as the public
or nonprofit private agency or organization responsible for
the comprehensive regional, metropolitan area, or other local
area plan or plans referred to in section 814(b) of the Public
Health Service Act and covering the area in which the health
care facility or health maintenance organization proposing
such capital expenditure is located (where such agency is not
the agency designated in the agreement), or, if there is no
such agency, such other public or nonprofit private agency
or organization (if any) as performs, as getermined in accord-
a,nae with criteria included in regulations, similar functions,
an
[ (IT) granted to the person proposing such capital expend-
itu(xi'fn an opportunity for a fair hearing with respect to such
findings;
[then, for suchgperiod as he finds necessary in any case to effectuate the
purpose of this section, he shall, in determining the Federal payments
to be made under titles, V, XVIII, and XIX with respect to services
furnished in the health care facility for which such capital expendi-
ture is made, not include any amount which is attributable to deprecia-
tion, interest on borrowed funds, a return on equity capital (in the case
of proprietary facilities), or other expenses related to such capital ex-
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penditure. With respect to any organization which is reimbursed on
a per capita or a fixed fee or negotiated rate basis, in determining the
Federal payments to be made under titles V, XVIII, and XTX, the
Secretary shall exclude an amount which in his judgment is a reason-
able equivalent to the amount which would otherwise be excluded
under this subsection if payment were to be made on other than a per
capita or a fixed fee or negotiated rate basis.

: E(2‘) If the Secretary, after submitting the matters involved to the
advisory council established or designated under subsection (i), de-
termines that an exclusion of expenses related to any capital expendi-
ture 'of any health care facility or health maintenance organization
would discourage the operation or expansion of such facility or orga-
nization, or of any facility of such organization, which has demon-
strated to his satisfaction proof of capability to provide comprehen-
sive health care services (imcluding institutional services) efficiently,
effectively, and economically, or would otherwise be inconsistent with
the effective organization and delivery of health services or the effec-
tive administration of title V, XVIII, or XIX, he shall not exclude
such expenses pursuant to paragraph (1).} '

(¢) The reasonable expenses incurred in carrying out the activities
referred to in subsection (b) by the designated planning agencies (dis-
regarding any expenses for which the wgency is authorized to be reim-
bursed from other sources) shall be payable from— |

(1) fumds in the Federal Hospital Insurance Trust Fund,

(2) funds in the Federal Supplementary Medical Insurance
Trust Fund, end

(3) funds appropriated to carry out the health care provisions
of the several titles of this Act,

in such amounts as the Secretary finds result in a proper allocation.
The Secretary shall transfer money between the funds as may be ap-
propriate to settle accounts between them. The Secretary shall pay ¢
designated planming agencies without requiring contribution of funds
by any State or political subdivision thereof. ’ o

(@) (1) Eacept as provided in paragraph (2), if the Secretary de-
termanes that— -~ |

(A) thedesignated planning agency had not approved the pro-
posed expenditure; and ' -

(B) the designated plonning agency had granied to the person
proposing the capital expenditure an opportunity for a fair hear-
ing with respect to the findings; |

then, in determining Federal payments under titles V, XVIII, and
XIX for services furnished in the health care facility for which the
capital expenditure is made; the Secretary shall not include any amound
attributable to depreciation, interest on borrowed funds, o return on
equity capital (in the case of proprietary facilities), other expenses re-
lated to the capital expenditure, or for estimated direct operating costs,
to the extent that they con be directly associated with the capiial ex-
penditures, wnless the designated planning agency for the State deter
mines, in accordance with an agreement entered into under subsection
(bY or under a certificate of need program which is applicable to such
expenditure and which meets the requirements of title XV of the Pub-
lic Health Service Act, that such capital ex wtures are needed and
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meet criteria adopted by such agency. In the case of a proposed capital
expenditure in a standard metropolitan statistical area which. empztm-
passes more than one jurisdiction, that expenditure shall require ap-
proval of the designated planning agency of each jurisdiction, which
shall jointly review the proposal. Where ﬁe designated planning agep-
cies do not unanimously agree, the proposed empenditures shall be
deemed disapproved. Where the designated planning agencies do not
act to approve or disapprove the proposed cxpenditire within one
hundred and éighty days after the submission of the request for ap-
proval, the proposed. expenditure shall be deemed approved. Any
deemed approval or disapproval shall be subject to review and reversal
the Secretary following a request, submitted to him within sixty
ays of the deemed appraval or disapproval, for areview and reconsid-
eration based upon ﬂi record. With respect to any organization which
w8 resmbursed on a per capita, fixed fee, or negotiated rate basis, in
determining the Federal payments to be made under titles V, XVIII,
and X1X, the Secretary shall exclude an amount reasomnably equivalent
to the emount which would otherwise be excluded under this subsection
tf payment were made on othér than o per capita, fixed fee, or negoti-
ated rate basis. : o | o -

(2) If the Secretary, after submitting the matiers involved to the
advisory council established wnder subsection (i), determines that an
exclusion of expenses related to any capital expenditure would dis-
courage the operation or expansion of any health care facility or health
maintenance organization which has demonstrated to his satisfaction
proof of its capability to provide comprehensive health care services
(tncluding institutional services) effectively and economically, or
would be inconsistent with effective organization and delivery of health
services, or the effective administration of title V, XVIII, or XIX, or
would discriminate against the facilities of a health maintenance orga-
nization, he shall not exclude the expenses pursuant to paragraph (1),
provided such expenditure is determined to be reasonable.

(e) Where a person obtains under lease or comparable arrangement
any factlity or part thereof, or equipment for a facility, which would
have been subject to an exclusion under subsection (d) if the person
had acquired it by purchase, the Secretary shall (1) in computing
such person’s rental expense in determining the Federal payments to
be made under titles V, XVIII, and XTIX with respect to services fur-
nished in such facility, deduct the amount which in his judgment is
a reasonable equivalent of the amount that would have been excluded
if the person had acquired such facility or such equipment by purchase,
and (2) in eomputing such person’s return on equity capital deduct
any amount deposited under the terms of the lease or comparable
arrangement, f

(f) Any person dissatisfied with a determination by the Secretary
under this section may within six months following notification of
such determination request the Secretary to reconsider such deter-
mination, A determination by the Secretary under this section shall
not be subject to administrative or judicial review.

L (g) For the purposes of this section, a “capital expenditure” is an
expenditure which, under generally accepted accounting principles,
is not properly chargeable as an expense of operation and mainte-
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nance and which (1) exceeds $100,000, (2) changes the bed capacity
of the facility with respect to which such expenditure is made, or (3)
substantially echanges the services of the facility with respect to which
such expenditure is made. For purposes of clause (1) of the preceding
sentence, the cost of the studies, surveys, designs, plans, workin

drawings, specifications, and other activities essential to the acquisi-
tion, improvement, expansion, or replacement of the plant and equip-
ment with respect to which such expenditure is made shall be ineluded
in determining whether such expenditure exceeds $100,000.J )

(g) (1) For purposes of this section, a “capital expenditure” is
an empenditure which, under generally accepted accounting prince-
ples, is not properly chargeable as an ewpense of operation and mainte-
nance and which (1) ewceeds $150,000, (2) changes the bed capacity
of the facility, or (3) substantially changes the services of the facility,
including conversion of ewisting beds to higher cost usage. The cost
of studies, surveys, designs, plans, working drawings, specifications,
and other activities essential to the acquisition, improvement, ex-
pansion or replacement of the plant and equipment shall be included
in determining whether the expenditure exceeds $150,000. For pur-
poses of this section, “capital expenditure” does not include an ex-

enditure for the purpose of acquiring (either by purchase or under

ase or comparable arrangement) an ewisting health care facility,
the utilized services and bed capacity of which are not increased as
a resull of the acquisition. |

(2) For purposes of thig section, the establishment of a home health
agency shall be considered to be a capital expenditure by such agency,
without regard to the amount of the expenditure involved in estab-
lishing suc% agency. o

(h) The provisions of this section shall not apply to Christian
Science sanatoriums operated, or listed and certified, by the First
Church of Christ, Scientist, Boston, Massachusetts, _

(1) (1) The Secretary shall establish a national advisory council,
or designate an appropriate existing national advisory council, to
advise and assist him in the preparation of general regulations to carry
out the purposes of this section and on policy matters arising in the
administration of this section, including the coordination of activities
under this section with those under other parts of this Act or under
other Federal or federally assisted health programs.

(2) The Secretary shall make appropriate provision for consulta-
tion between and coordination of the work of the advisory council
established or designated under paragraph (1) and the Federal Hos-
pital Council, the National Advisory Health Council, [the Health
Insurance Benefits Advisory Council,] and other appropriate national
advisory councils with respect to matters bearing on the purposes and
administration of this section and the coordination of activities under
this section with related Federal health programs. ,

(3) If an advisory council is established by the Secretary under
paragraph (1), it shall be composed of members who are not.otherwise
in the regular full-time employ of the United States, and who shall
be appointed by the Secretary without regard to the civil service laws
from among leaders in the fields of the fundamental sciences, the med-
ical sciences, and ‘the organization, delivery, and financing of health
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care, and persons who are State or local officials or are active in com-
munity affairs or public or civie affairs or who are representative of
minority groups. Members of such advisory council, while attendin%-
meetings of the council or otherwise serving on business of the council,
shall be entitled to receive compensation at rates fixed by the Secretary,
but not exceeding the maximum rate specified at the time of such serv-
ice for grade G%—IS in section 5332 of title 5, United States. Code,
including traveltime, and while away from their homes or regular
places of business they may also be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703 (b). of such
title 5 for persons in the Government service employed intermittently.
* * * L * L ®

HEALTH FACILITIES COSTE COMMISSION

Sec. 1127, (a) There is established a commission to be known as the
Health Facilities Costs Commission (hereinafter in this section re-
ferred to as the “Commission”).

() (7 % T he Commission shall be composed of fifiteen members ap-
pointed by the Secretary— _

- (4) at least five of whom shall be individuals who are repre-
gentatives of providers;
gB) at least five of whom shall be individuals who represent
public (including Federal, State, and local) health benefit pro-
grams; and |
(C) the remainder of whom shall be, ®& a result of training, ex-
perience, or attainments, particularly and exceptionally well qual-
ified to assist in seiving ond carrying out the functions of the
Commuission.
One of the members of the Conmumission, at the time of appoiniment,
shall be designated as Chairman of the Comumission. The Secreiary
shall first appoint members to the Commission not later than Jaru-
ary 1, 1980. |

(2) The Chairman of the Commission shall designate a member of
the Commission to act as Vice Chairman of the Commission.

(8) A majority of the members of the Commission shall constitute a
gquorwm, but a lesser number may conduct hearings.

(4) A vacancy in the Commission shall not affect its powers, but shall
be filled in the same manner as that herein provided for the appoint-
ment of the member first appoinied to the vacant position. =

(5) Members of the Commission shall be appointed for a term of
four years, except that the Secretary shall provide for such shorter
terms for some of the members first appointed so as to stagger the date
of expiration of members’ terms of ofﬁge.

(6) No individual may be appointed to serve more than two terms
as a member of the Commaission. _

(7) Each member of the Comaission shall be entitled to per diem
compensation at rates fiwed by the Secretary, but not more than the
current per diem equivalent of the anmual rate of basic pay in effect for
grade GS-18 of the General Schedule for each day (including travel-
time) during which the member is engaged in the actual performance
of duties vested in the Comamission, and all members of the Commission
shall be allowed, while away from their homes or regular places of
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business in the performance of service for the Commission, travel ex-
penses (including per diem in liew of subsistence) in the same manner
as persons employed intermittently in the Government service are al-
lowed éxpenses under section 5703 of title 5, United States Code.

(8) The Commission shall meet at the call of the Chairman, or at
the call of a majority of the members of the Commission; but meetings
of the Commaission shall be held not less frequently tham once in each
calendar month which begins after a majority of the authorized mem-
bership of the Commmission has first been appointed.

(e) (1) It shall be the duty and function of the Commassion to con-
duct a continuing study, investigation, and review of the reimburse-
ment of h_o8§itals for care provided by them to individuals covered
under title XVIII or under State plans approved under title XIX,
with particular attention to the criteria established by section 1861
(bd) with a view to devising additional methods for reimbursing hos-
pitals for all other costs, and for reimbursing all other entities which
are revmbursed on the basis of reasonable cost. These methods shall
provide for appropriate classification and reimbursement systems
designed to ordinaridy permit comparisons of (A) the cost centers of
one entity, éither individually or in the aggregate, with cost centers
similar in terms of size and scale of operation, (B) prevailing wage
lewels, (C) the nature, extent, and appropriate volume of the services
furnished, and (D) other factors which have a substantial impact on
hospital costs. The Commission shall also devel%p procedures for ap-
propriate exceptions. The Commission shall submit to the Congress
reports on s progress in addressing these issues at least once every
siz months during the three-year period following the date of the
enactment of this section. - -

» (2) The Commission shall study appropriate methods for classify-
ing and comparing hospitals which, with respect to any accounting
year, derive 75 percent or more (as estimated by the Secretary) of
their ihpatient care revenues from one or more health maintenance or-
garnizations. The Commission shall consider recommending the classi-
fication and comparison -of such hospitals as @ separate category in
recognition of the differences in the nature of their operations as com-
pared with other hospitals. ~ ‘

(325(%) The Secretary, taking account of the proposals and advice
of -the Commission, shall by regulation make appropriate modifica-
tions in the method of reimbursemént under titles V, XVIII, and
XIX for routine hospital costs, other hospital costs, and costs of other
entities which are reimbursed on the basis of reasonable costs.

(B) In any case in which the Secretary proposes to make such mod-
ifications, he shall first submit such proposal to the Conumission. If
the Commission disagrees with such proposal, final regulations imple-
meniting such proposal shall be submitted to Comgress by the Secretary,
end such regulations may not become effective uniil at least 60 days
after they were submitted to Congress. _

(2Y The Secretary shall provide such technical, secretarial, clerical,
and other assistance as the Commission may need. =~

(¢) The Commission may secure directly from any department or
agency of the United Statas such data and information as may be neces-
sary fo enable it to corry out its duties under this section. Upon re-

b9-261 0 - 79 7
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quest of the Chairman of the Commission, ary such department. or
agency shall furnish any such data or infermation to the Comamission.
() There are authorized to be appropriated such sums as may be
necessary to carry ouwl this section.- L
(g) Section 1} of the Federal Adwisory Commitiee Act shall not
apply to the Commagsion, T e
(4) The Commis¥ion shall review and make recommendations avith
respect to.a method of classifying and comparing detomification facili-
ties so as to provide. that such method may be used for reimbursement
purposes for such facilities within two years after the date of the en-
actment of this section. .. o . o
(6) The Gommission shall give immediate priority.to making a
study and submitting recommendations ta the Segretary with respect
to the setting of limitations on reasonable costs and reasonable charges
for outpatieni services as provided in section 1134(¢).

" PAYMENTR TO PROMOTE CLOSING AND OONVERSION OF UNDERUTILIZED
: FACTLITIES

Sec. 1128. (a) (1) (A) Before the énd of the third. full month fellow-
ing the month in-which this section. is enacted, the Secretary shall
establish a Hospital Transitional Allowance Board. (hereinafterin this -
seciion referred to as the “Board”). The Board shall have five mem-
bers, appointed by the Secretary without regard, to the provisions of
title 5, United States Code, governing appointsents in the competitive
service, who are knowledgeable abmt%piﬁa@ planwing and. haspital.

(B) Members of the Board shall be appointed. for three-yepr terms,
except some tnatial members shall be appointed. for shorter-terms. te
permil sfaggered terms of office. . e -

- (0 Members of the Board shall be entitled to per diem compensa-
tion at rates fized by the Seeretary, but not more than the current per
diem equivalent at the time the serviceinwolved, is rendered for grade
G S—15 unider section 5332 of title 6, United States Code... . .

(D) The Secretary shall provide such technical, secretarial, clerical,
and other assistance as the Board may need. _

(2) - The Board shall receive and act upon applications by hospitals,
certified for participation (other than as‘‘emergency hospitals’) under
titles XV I1I and X1X, for transitional allowances. . ST

(B) For purposes of this section~— , S

(1) The term ‘“tramsitional allowance” means an amount
(A) shqll, solely by reason of this section, be included in a
hospital’s reasonable cost for purposes of calculating pay-
menits under the programs authorized by titles V, XVIII,and
- XIX of this Actyand. - T
(B) “in accordance with this section, is established.by the
Secretary for a hospital in recogwition: of a reimbursement
detriment (as defined in paragraph (3)) experienced. because
of a qualified facility conversion . (as defined. in paragraph
2)). y . L _
2) The term “qualified facility. conwversion”. means olasing.
moédifg/z’ng, or changing the usage of an underutilized hospital

.
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facility which is expected to benefit the programs authorized un-
der title V, title XVIII, and title XIX by (A4) eliminating excess
bed capacity, (B) discontinwing an underutilized service for which
there are a%{bﬁa#e alternative sources, or (O) substituting for the
underutilizéd service some other service which is needed in the
area and which is consistent with the findings of an appropriate
kealth planming agency.

- (8) A hospital whick has carried out a quabified facility conver-
sion and which continues in operation will be regarded as having
experienced a “reimbursement detriment”— '

(A) to the ewtent that, solely because of the conversion,
there is a reduction in that portion of the hospital’s costs at-
tributable to capital assets which are taken into account in
determining reasonable cost for purposes of deteminin}g
amount of payment to the hopsital under title V, title XVIII,
or a State plan approved under title XI1X ;

(B) if the comwersion results, on an interim basis, in in-
creased operating costs, to the extent that operating costs ex-
ceed amounts ordinarily reimbursable under title V, title

XVIII, and the State plan approved under title XI1X; or
(C) wn the case of complete c%sure of a private nonprofit
hospital, or local governmental hospital, other than for re-
placement of the hospital, to the extent of actual debt obli-
gations previously recognized as reasonable for reimburse-
m;ént, where the debt remains outstanding, less any salvage
value.
- () (1) Any hospital may file an application with the Board (in
such form and including such data and information as the Board, with
the approval of the Secretary, may require) for a transitional allow-
ance with respect to any qualified conversion which is formally initi-
ated after December 31, 1979. The Board, with the approval of the
Secretary, may also establish procedures, consistent with this section,
by means of which a finding of a reimbursment detriment may be
made prior to the actual conversion.
(2) The Board shall consider any application filed by a hospital,
and if the Board finds that— |
m(i A) the facility conversion is a qualified facility conwersion,
a
(B) the hospital is experiencing or will experience a reim-
bursement detriment because it carriéd out the qualified facility
conversion, o |
the Board shall transmit to the Secretary its recommendation that
the Secretary establish a transitional allowance for the hospital in
amounts reasonably related to prior or prospective use of the facility
under titles V and XVIII and the State plan approved under title
XIX, for a period, not to ewceed twenly years as specified by the
Board, and, if the Board finds that the criteria in subparagraphs (A)
and (B) are not met, it shall advise the Secretary not to establish a
transitional allowance for that hospital. For an approved closure
under subsection (b) (3) (C) the Board may recommend or the Secre-
tary may approve, a lump-sum payment in lieu of periodic ellowances,
uéhere such poyment would constitute a more efficient and economic
alternative, | |
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(3)(A) The Board shall notify a hospital of its findings and
recommendations. : .

(B) A hospital dissatisfied with a recommendation may obtain an
informal or formal hearing, at the discretion of the Secretary by
filing (én the form and within a time period established by.the Secre-
tary) a request for a hearing. . o -

(4};(4) Within thirty days after receiving a recommendation from
the Board respecting a transitional allowance or, if later, within
thirty days after a hearing, the Seeretary shall make a final determina-
tion whether, and if so in what amount and for what period of time,
a transitional allowance will be gromied to a hospital. A final deter-
manation of the Secretary shall not be subject to judicial review.

{B) The Secretary shall notify a hospital and any other appro-
priate parties of the determination.

(C) Any transitional allowance shall take effect on a date pre-
scribed by the Secretary, but not earlier than the date of comple-
tion of the gqualified facility conversion. A tramsitional allowance
shall be included as an allowable cost item in determining the reason-
able cost incyrred by the hospital in providing services for which
payment s authorized under this Act, excopt that the transitional
allowance shall not be considered in applying limils to costs recog-
nized as reasonable pursuant to the third senlence of section 1861
(¢)(7) and section 1861(bb) of this Act, or in determining the
amount to be paid to @ provider pursuant to section 1814(b), section
1833 (a) (2), section 1903(2) (3), and section 506 (f) (3) of this Act.

(@) Indetermining the reasonable cost incurred by a hospital with
respect to which payment is authoized wnder ¢ State plan approved
under title V or title XIX, any transitional allowance shall be in-
cluded as an allowable cost ttem. o -

(e) (1) The Secretary is authorized to establish transitional allow-
ances only as provided in paragraphs (2) and (3). -

(2) Prior to January 1, 1983, the Secretary is authorized to estab-
lish a transitional allowance for not more than fifty hospitals.

(3) On and after January 1, 1983, the Secretary is authorized to
establish a transitional allowance for any hospital which qualifies for
such an allowance wnder the provisions of this section. _

(4) On or before J anuary 1, 1988, the Secretary shall report to the
Congress evaluating the effectiveness of the program established under
fhis section including appropriate recommendations,

Coordinated Audits

Sec. 1129. If an entity provides services reimbursable on a cost-
related basis under title V or XIX, as well as services reimbursable on
such a basis under title XVIII, the Secretary shall require, as a con-
dition for payment to any State under title V or XIX with respect to
adminastrative costs inowrred in the performance of audits of the booles,
accounts, and records of that entity, that these audits be coordinated
through cominon audit procedwres with audits performed with respect
to the entity for purposes of title XVIII. The Secret %ghall appor-
tion to the program esteblished under title V or XIX that part of the
cost of coordinated audits which is attributable to each such program
and which would not hawve otherwise been incurred in an oudit of the
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program established under title XVIII. W here the Secretary finds that
a State has declined to participate in such a common audit with respect
to title V_or X1X, he shall reduce the payments otherwise due such
State under such title by an amount which he estimates to be the
amount that represents the duplication of costs resulting from such
State’s failure to participate in the convmon audit,

Encouragement of Philanthropic Support for Health Care

Sec. 1130. (a) It is the policy of the Congress that philanthropic
support for heaith care be encouraged and expanded, especially in sup-
port of experimenial and innovative efforis to improve the health care
deliwery system and access to health care services.

(8) (1) For purposes of determining, wnder title XVIII or XI1X,
the reasonable costs of any service furnished by a provider of health
services—

v (A) -except as provided in paragraph (2), unrestricted grants,
gifts, end endowments and income therefrom, shall not be de-
-ducted from the operating costs of such provider, and o
(B): gramts; gifts, and endowment income designated by a.donor
for paying specific operating costs of such provider shall be de-
ducted from the particular operating costs or group of costs
mwolved.

(2) Income from endowments and investments may be used to reduce
interest expense, tf such imcome 8 from an unrestricted gift or grant
and, i3 commingled with other furds, except that in no event shall any
‘such interest expense be reduced below zero by any such income.

Grants and Loans for Conversion to Long-Term Care Facility

Sec. 1132. (a) The Secretary is authorized to carry out o program
of gronis and loans to facilitate the conwersion of surplus acute care
hospital beds to long-term care beds in public and nonprofit hospitals.
The purpose of such program is to alleviate the problem of patients
being provided impatient hospital services im circumstances under
f}vhich medically .appropriate care could be provided in a less cosily

acility. | ' | -

(0) yln carrying out the-provisions of this section the Secretary shall
give priority to hospitals located in high cost wrban areas, and to
total conversions of public hospitals to extended care facilities.

- (co)'él) There are authorized to be appropriated, over the 2-year
period consisting -of fiscal years 1980 and 1981, 100,000,000 for the
purpose of making ;{mnts--mad loans under this section, not more than
860,000,000 of which-may be used: for makinyg grants. |

(2) The Secretary may make granis under this section for con-
versions in amounts wp to that portion of the conversion cost which
equals the average portion of the hospital’s putierits in the last two full
accounting years preceding the conversion who were beneficiaries under
title XVIII or a State plan approved wnder title XI1X of this Act.

- (8) The Secretory may make loans under this section for comver-
stons in amounts up to the remainder of the conversion cost not covered
by a‘grant made under this section or a grant or loan made under any
other Federal program. Such loans shall be made from the Federal
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Hospital Insurance Trust Fund at a rate of interest equal to the inter-
est rate at the time of such loan on obligations issued for purchase by

such trust fund, plus 1 percent. . T
(&) In carrying out this section the Secretary shall insure that—
(1) grants and loans under this section are coordinated with
similar aid afmm'ded under Federal law, and with the actions of
iijzggﬂ %ﬂ | Transitional Allowance Board taken under section

X
_ (2) regulations and exceptions with respect to conditions of par-
ticipation shall be promulgated which ollow, to the maximum
extent feasible, for ease and simplicity in converting from acute
care hospital beds te long-term care beds where the health and
., Safety of patients is not jeopardized. - . :

. :(e) Long-term care beds created by a conwersion carried out under
this section may be reconverted to acute care hospital beds within the
two-year period following such conwersion without being subject to
the provisions of section 1122 of this Act.

Use of Approved Relative Value Schedule

Sec. 1133. (a) To provide common language describing the aarious
kinds and levels of medical services which may be reimbursed under
titles V, XVIII, and XI1X of thig Act, the Secretary shall establish a
system. of pfrocec?um] terminology, including definitions of terms. The
system shall be developed by the Health Care Financing Administra-
tion with the advice of other large health care purchasers, representa-
tives of professional groups and other interested parties. In develop-
ing the system, the Health Care Financing Administration shall con-
sider among other things, the experience of third parties in using ex-
isting derminology. systems in terms of implications for administrative
and program costs, simplicity and lack of ambiguity, and the degree
of acceptance and use. | .

(b) %pon development of a proposed system of procedural termi-
nolagy and its approval by the Secretary the system shall be published
in the Federal Register. Interested parties shall have not less than siw
months in which to comment on the proposed system and to recomenend
relative values to the Secretary for the procedures and services desz:g—
nated by the terms. Comments and proposals shall be supported by in-
formation and documentation specified by the Secretary. -

(¢} The good faith preparation of a relative value schedule or ils
submission to the Secretary by an association of health practitioners
solely in response to a request of the Secretary as authorized under
this section shall not in itself be considered a viwolation of any consent
decree by which an association has waived its right to make recom-
mendations concerning fees. The proposed relative value schedule shall
‘not be disclosed to anyone other than those persons actually preparing
it or their counsel until it is made public by the Seoretary.

(d) The Health Care Financing Administration shall review mate-
rials submitted under this section and shall recommend: that the Sec-
retary adopt a specific terminology system and its relative values for
use by carriers in caleulating reasonable charges under title XVIII
of this Aet, but only after—
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(1) interested partics have been given an opportunity to com-
ment and any comments have been considered,;

(2) statistical analyses have been conducted assessing the eco-
nomic impact of the relative values on the physicians in various
specialties, geographic areas and types of practice, and on the
potential liability of the program established by part B of title
XVIII of this Act;

(8) it has been determined that the proposed terminology and
related definitions are unambiguous, practical, and easy to eva-
luate in actual clinical situations and that the unit values assigned
generally reflect the relative time and effort consistent with the
wnherent complexity of the procedures and services, required to
perform various procedures and services; and |

54) it has been determined that the use of the proposed system
will enhance the administration of the Federal health care finan-
cing programs.

(e) A system of terminology, definitions, and their relative values,
as approved by the Secretary, shall be periodically reviewed by him
and may be modified. An approved system (as amended by any modi-
fication of the Secretary) may subsequently-be used by any orgeniza-
tion or person for purposes other than those of this Act.

(f) Nothing in this section shall be considered to bar the Secretary
from adopting & uniform systems of procedural terminology in situa-
tions where a relative value schedule has not been approved.

 Exclusion of Certain Items in Determining Reasonable Cost and
Reasonable Charge

Sec. 1134, (a) Ezcept as otherwise provided in subsection (b), in
determining the amount of any paymeni under title XVIII, under a
program established under title V, or under a State plan approved

er title X1X of this Act, when the payment is based upon the rea-
sonable cost or reasonable charge, no element comprising any part of
the cost or charge-shall be considered to be reasonable if, and to the
extent that, such element 18—
(1) a commission, finder’s fee, or for a.similar arrangement, or
-~ (2) an amount payable for any facility (or part or activity
thereof) under any rental or lease arrangement,
which 18, directly or indirectly, determined, wholly or in part as a
percentage, fraction, or portion of the charge or cost attributed to
any health service (other than the element) or omy health service
including, but not limited to the element. .

{(b) (?? The Secretary shall by regulations. establish eaceptions to
the provisions of subsection (a) with respect to any element of cost or
charge which consists of payments based on a percentage arrangement,
of such element i3 otherwise reasonable and the percentage
arrangement—

(A4) %8s a customary commercial business practice, or
~ .{B) provides incentives for the efficient and economical opera-
tion of the health service.

(2) The provisions of subsection (a)-shall-not be applicable to com-
pensation payable to a physician under a percentage arrangemeni (in-
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cluding an arrangement that relates to compensation for supervisory
eveoutwe, sductional, or research activity) belween a physician

& hospital if the physician shows (lo the satisfaction of the Secretary)
that compensation under such arrangement does not ewceed, on an an-
nual basts, an amount which would reasonably hawe been paid: o
the physician under a relative value schedule approved by the Secore-
tary under section 1133 and which takes into consideration euoh phy-
stoian’s’ time and effort consistent with the inherent compleaity of the
procedures and services.

| }c) The Secretary shall issue regulations that provide for the estab-
lis of Limitations on the amount of any costs or charges that shall
be considered reasonable with respect to services provided on an oul-
patient basis by hospitals, community health ceniers, or clinics (other
than rural health clinies), which are retmbursed on a cost basis or on
the basis of cost related c)iarges, and by fk sicians utilising such out-
patient facilities. Such limitations shall be based upon the reasonable-
ness of such costs or charges in relation to the reasonable charges of
p%y;wwm in the same area for similar services provided in their
offices.

Development of Uhiform Claims Forms

Sec. 1135. (a) Within the two-year period commencing on the date
of the enactment of this section, the Seeretary shall, to the mawimum
ewtent feasible, develop and requive to be employed, in the adminisira-
bion of the health insurance {aor the aged and disabled program estad-
lished by title XVII1I and the medical assistance prozqmms approved
under title X1X, unsform claims forms which shall be utileized in
making payment for kealth services under such programs. Such claims
forms may vary in form and conient, but only to the emtent clearly

(6) The Secre shall require forms developed pursuant to sub-
section (a) to be mad tn the admvffzz‘smﬁon of health care raMS
(other than those referred to in subsection (a)) over which he has
administrative responsibility, +f he delermines that such use i3 in the
tnterest of effective administration of such rams.

(¢) The Secretary, in carrying out the provisions of subsection
(@), shall consult with those charged with the admanistration of Fed-
eral programs (other than those referred to in subsections (a) and
(8)) and with other organizations and persons that pay for health
care, and with the concerned providers of health care services, with
the objective of having a broad representation of such programs and
plans ; :

to facilitate and encourage mazximum use by other programs of
such uniform claims forms.

Notification o Stale Officials

Sec. 1136. I'f the Secretary notifies a State of any audiz, quality con-
trol performance report, deficiency, or any reduction, termination, or
tncrease in Federal matching, under the State plan for any program
for which Federal paymenis are made under this Act, simulianeous
notification shall also be made to the Governor of the State and the
respective chairmen of the legislative and appropriation committees
of that State’s legislature having jurisdiction over the program
affected.
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Appointment of the Administrator of the Health Care Financing
Administration

Sec. 1137, The Administrator of the Health Care Financing Ad-
ministration shall be appoinied by the President, by and with the
adwvioe and consent of the Senate.

L ® x- x * & E

Parr B—PROFESSIONAL STANDARDS REVIEW

L ] ¥ * * * L] *

Duties and Functions of Professional Standards Review
Organizations

Sec. 1155. (a) (1) Notwithstanding any other provision of law, but
consistent with the provisions of this part, it shall be the duty and
function of each Professional Standards Review Organization for
any area to assume, at the earliest date practicable, responsibility for
the review of the professional activities in such area-of physicians and
other health care practitioners and institutional and noninstitutional
providers of health care services (except as provided in paragraph
(7)) in the provision of health care services and items for which pay-
ment may be made (in whole or in part) under this Act for the purpose
of determining whether—

(A) such services and items are or were medically necessary ;

{B) the guality of such services meets professionally recognized
standards of health care; and

(C% in case such services and items are proposed to be provided
in a hospital or other health care facility on an inpatient basis
sach services and items counld, consistent with the provision o
appropriate medical care, be effectively provided on an outpatient
basis or more economically in an inpatient health care facility of

a different t%
In carrying oul provisions of this paragraph such organization
shall give priority Lo making such determinations with respect to rou-
tine hospital admission testing preoperative hospital stays in excess of
one day and elective admissions on weekends or other times when
seroioes are noi available.
{2) Each professional Standards Review Organization shall have
the anthorily to determine, in advance, in the case of—
{A) any elective admission to a hospital, or other health care
, OF
{B) any other health care service which will consist of ex-
hether sach serwie, i provided. or i provided by  particular health
‘ service, 1f p or i ¥ a particular
care practioner or by a particular hospital or other health care facility,

organization, or agency, would meet the criteria specified in clauses
(A) and (C) of paragraph (1). ) o ]
(3) Each Professional Standards Review Organization in

acoordance with regulations of the Secretary, determine and publi

from time to time, the types and kinds of cases (whether by type of
health care or diagnosis involved, or whether in terms of other rele-
vant eriteria relating to the provision of health care services) with
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respect to which such organization will, in order most effectively to
carry out the purposes of this part, exercise the authority conferred
upon it under paragraph (2).

(4) Each Professional Standards Review Organization shall be
responsible for the arranging for the maintenance of and the regular
review of profiles of care and services received and provided with
respect to patients, utilizing to the greatest extent practicable in such
patient profiles, methods of coding which will provide maximum con-
fidentiality as to patient identity and assure objective evaluation con-
sistent with the purposes of this part. Profiles shall also be regularly
reviewed on an ongoing basis with respect to each health care prac-
titioner and provider to determine whether the care and services
ordered or rendered are consistent with the criteria specified in clauses
(A), (B),and (C) of paragraph (1).

(5) Physicians assigned responsibility for the review of hospital
care may be only those having active hospital staff privileges in at
least one of the participating hospitals in the area served by the Pro-
fessional Standards Review 8rganization. -

(6) No physician shall be permitted to review— . _

(A) health care services provided to a patient if he was di-

rectly responsible for providing such services, or z

(B) health care services provided in or by an institution, or-
ﬁnization, or agency, if he or any member of his family has,
irectly or indirectly, a significant financial interest in such insti-

tution, organization, or agency. . i
For purposes of this paragraph, a physician’s family includes only his
spouse (other than a spouse who is legally separated from him under
a decree of diverce or separate maintenance), children (including
legally adopted children), grandchildren, parents, and grandparents.

(7) (A) Except as provided in subparagraph (B), a Professional
Standards Review Organization located in a State has the function
and duty to assume responsibility for the review under paragraph (1)
of professional activities in intermediate care facilities (as defined in
section 1905(c)) and in public institutions for the mentally retarded
(described in section 1905(d) (1)) only if (i) the Secretary finds, on
the basis of such documentation as he may require from the State, that
the single State agency-which administers or supervises the adminis-
tration of the State plan approved under title XIX for that State is
not performing effective review of the quality and necessity of health
care services provided in such facilities and institutions, or (ii).the
State requests such or%anization to assume such responsibility.

(B) A Professional Standards Review Organization located in
a State has the function and duty to assume responsibility for the
review under paragraph (1) of professional activities in intermediate
care facilities in the State that are also skilled nursing facilities (as
defined in section 1861(j)), to the extent that the Secretary finds
that the performance of such function by the single State agency
(described in subparagraph (A)) for that State is inefficient.

(b) To the extent necessary or appropriate for the proper perform-
ance of its duties and functions, the Professional Standards Review
Organization serving any area is authorized in aecordance with regu-
lations prescribed by the Secretary to—
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(1) make arrangements to utilize the services of persons who

are practitioners of or specialists in the various areas of medicine
including dentistry), or other types of health care, which persons

shall, to the maximum extent practicable, be individuals engaged
in the practice of their profession within the area served by such
organization, and such organization shall provide that the serv-
ices of such persons who hold independent hospital admitting
privileges shall be utilized for purposes of formal participation
in the review of institutional services provided by such persons;

(2) undertake such professional inquiry either before or after,
or both before and after, the provision of services with respect to
which such organization has a responsibility for review under
subsection (2) (1) ; |

(38) examine the pertinent records of any practitioner or pro-
vider of health care services providing services with respect to
which such organization has a responsibility for review under
subsection (a) (1) ; and L

(4) inspect the facilities in which care is rendered or services
provided (which are located in such area) of any practitioner or
provider.

* ¥ E * E & *

(h) Any Professional Standards Review Organization which has
assumed. respensibility under this section for review of inpatient hos-
pital services in an area shall also assume responsibility in such area
for review of detowification facility services.

* o * * * . *

Requirement of Review Approval as Condition of Payment of
Claims

Sec. 1158. (a) Except as provided for in section 1159 and [[subsection
(d)J subsections (d) and (e), no Federal funds appropriated under
any title of this Act (other than title V) for the provision of health
care services or items shall be used (directly or indirectly) for the pay-
ment, under such title or any program esta,{lished pursuant thereto, of
any claim for the provision of such services or items, unless the Sec-
;etaix;;yz fursuant to regulation determines that the claimant is without

auit 11— : .

(1) the provision of such services or items is subject to review
under this part by any Professional Standards Review Organiza-
tion, or other agency; and ' R |

(2) such organization or other agency has, in the proper exer-
cise of its duties and functions under or consistent with the pur-
poses. of this part, disaﬁprwed\ .of the services or items giving
rise to such claim, and has notified the practitioner or provider

- . who_provided or proposed to provide such services or items and

the individual who would recelve or was proposed to receive such
services or items of its disapproval of the provision of such serv-
1ces. or items. |

x * * x L ] L *

(d) [In any case] (1) Ewcept as provided in subsection (¢) and
paragraph (2) of this subsection, in any case in which a Professional
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Standards Review Organization disapproves {(under subsection (a))
of inpatient hospital services or posthospital extended care services,
paymeiit may be made for such services furnished before the seeond
dity after the day on which the provider received notice of such disap-
proval, or, if such organization determines that more time is required
in order to arrange postdischarge care, payment may be made for-such
services furnished before the fourth day after the day on which the
provider received notice of such disapproval. :

(8) A Professional Standards Review Organization sholl not disap-
prove (under subsection (a)) of :’fipatient“ hospital services provided
wnder o title of this Act to an individual on the grounds that such
individual could receive appropriate medical care more economically
in an inpatient facility of another type for which payment ean be made
wnder such title if— =~ R

(A) there is no ewmcess of inpatient hospital beds in the geo-
graphic area in which the hospital is located (as certified by the
Sﬂtflte or local health planning agency or health systems agency),
p | it 4 Mt Al

- (B) there is no such other type of facility available to sueh indi-
vidual to provide appropriate care for which paymient can be

(%e}z}m?ersuchtitle. ‘o - ﬂd le of chis A p

e) (1) If, for purposes of payment under a title of this Act as ge-
sqar:ibeg m q@bgegt%;(a)., the Professional Standards Review Qrganiza-
tion disapproves (under subsection (a)) of inpatient. hospital services
provided by a hospital to an individual on the grounds thas such indi-
vidual could receive appropriate medical care more economically in an
inpatient facility of another type, and such organization finds that—

- (4) payment isiauthorized.to be made under orpursuans to.such
title of this Act (as described in subsection (a)) with respect to
8632?068 furnished to such individual in such other type of facility;
Qg . ' o S S Dy it TRe
magg) there is no such other type of facility: awailable to such

'z‘ﬂidnual, o . [ ' S . : o
them payment, from funds described in subsection (a), to such hos-
pital may- continue to be made (but at a rate determined under para-
graph (2)) for days (in a contitiuous period of days which begins
with the day following the last day for whick payment may be made,
with application of subsection (d), for such inpatient hospital serv-
ices furnished to such individual) with respect to-which such individ-
ual meets the conditions specified in-subparagraphs (4) and éB)- .

(2) (4) The rate at which payment may.be continwed wnder:para-
graph. (1) shall be a rate equal to the estimated average rate per
patient-day poid for services provided in such other ‘tygle ‘of facility
ynder the State plan-approved under title X1X of the State in which
such hospital i3 located, or, if less, the rate in effect for such hospital
for services of the type provided in such other type of facility (if such
hospital has & unit which provides such.other type of services).

. (B) In the case of a State that does not hawe o State plan-approved
under title X1X, the rate at which peyment may be continued under
paragraph (1) shall be a rate equal tao the estimaled average rate per

patient-day for services provided in such other bype of faciity under

title X VI in the State in which such. hopsital s located, or, if less,
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the rate in effect for such hopsital for.services of the type provided in
such other type of facility (if such hospital has a unit which provides
such. other type of services). -

(8) Any day.on which an individual receives inpatient hospital
serwices for which payment is made at a lower rate on account of the
provisions of this subsection shall, for purposes.of this Act, be deemed
to be.a day on which he received. the type of services provided by such
other type of facility. :

= * * * * * *

National Professional'Standard Review Council

Sec. 1163. (a) (1) There shall be established a National Professional
Standards Review Council (hereinafter in this section referred to
as the “Council”) which shall consist of eleven physicians, one doctor
of dental surgery or of dental medicine, and one registered nurse, not
otherwise in the employ of the United States, appointed by the Sec-
retary without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service,

(2) Members of the Council shall be appointed for a term of three
years, except that the Secretary may provide, in the case of any terms
scheduled to expire after January 1, 1978, for such shorter terms as
will ensure that (on a continuing basis) the terms of no more than
[four] five members expire in any year. Members of the Council shall
be eligible for reappointment.

(3) The Secretary shall from time to time designate one of the
phiysician members of the Council to serve as Chairman thereof.

(b) [Members] Physician members of the Council shall consist of
physicians of recognized standing and distinction in the appraisal of
medical practice. A majority of such members shall be physicians who
have been recommended by the Secretary to serve on the Council by
national organizations recognized by the Secretary as representing
practicing physicians. The membership of the Council shall include
physicians who have been recommmended for membership on the Coun-
cil by consumer groups and other health care interests. The non-
physician members of the Council shall be practitioners of recognized
standing and distinction in the reviewing of dental or nursing care
(as the case may be). ‘

. * * * * . »

Prohibition Against Disclos_ure of Information

[Sec. 1166. (a) Any data or information acquired by any Profes-
sional Standards Review Organization, in the exercise of its duties
and functions, shall be held in confidence and shall not be disclosed
to any person except (1) to the extent that may be necessary to carry
out the purposes of this part, (2) in such cases and under such cir-
cumstances as the Secretary shall by regulations provide to assure ade-
quate protection of the rights and interests of patients, health care
practitioners, or providers of health care, or (3) in accordance with
subsection (b) | ‘

Sec. 1166. (a) Any data or information acquired by any Profes-
sional Standards Review Organization in the ewercise of its duties and
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functions, which date or information was not publicly awvailable at
the time acquired; which identifies (by name or inference) an individ-
ual patient, practitioner, proveder (other than aggreguted statistical
information with respect to providers), supplier, or reviewer, shall be
held in confidence and shall not be diselosed to any person except—
(1) in @ecordance with subsection (b) ; or 1
(8) to the extent that may be necessary to carry out the pur-
poses of this part, in such cases and under such circumstances as
the . Secretary shall provide by regulations (which regulations
shall assure adequate protection of the rights and interests of
patibists, health care practitioners, and providers of health care)
to: the Secretary, the General Accounting Office, claims payments
encies, public agencies responsible for monitoring or auditing
g%ims, medical review boards for remal disease network areas
(established under section 1881). State and local public health
officials, researchers and statistical agencies, courts, orgamzations
providing specified services to the Professional Standards Review
Organization, other Professional Standards Review Organiza-
tions, Statewide Professional Standards Review Councils, institu-
tions or practitioners within the Professional Standards Review
Organization, entities recognized by the Séoretary as hawing
licensing, wccreditation, or certification functions with respect to
health care, or entities so identified as having monitoring func-
tions with respect to Professional Standards Review Organiza-
tions as provided by law, or to, or with the consent of, the patient,

practitioner or provider with respect to whom the information is
disclosed. |

] * * ¥ * x %

Medical Officers in Ameriean Samoa, the Northern Mariana Is-
lands, and the Trust Territory of the Pacific Islands To Be In-
cluded in the Professional Standards Review Program

Sec. 1173. For purposes of applying this part [ (except sections
1155(c) and 1163) ] (ewcept section 1155(¢)) to American Samoa, the
Northern Mariana Islands, and the Trust Territory of the Pacific Is-
lands, individuals licensed to practice medicine in those places shall be
considered to be physicians and doctors of medicine.

TITLE XVIII--HEALTH INSURANCE FOR THE AGED
AND DISABLED
* L * . * ,}. - &
Part -A—HoSpital Insurance Benefits for the Aged and Disabled
. Deseription ‘of Program -

Sec. 1811, The insurance program for which entitlement is estab-
lished by sections 226 and 226A. provides basic protection against the
costs of hospital and related [post-hospital] services in accordance
with this part for (1) individuals who are age 65 or over and are en-
titled to retirement benefits under title IT of this Act or under the



107

railroad retirement system, (2) individuals under age 65 who have
been entitled for not less than 24 consecutive months to benefits under
title IT of this Act or under the railroad retirement system on the basis
of a disability, and (3) certain individuals who do not meet the con-
ditions speciged in either clause (1) or (2) but who are medically
determined to have end stage renal disease.

Scope of Benefiis

Sec. 1812. (a) The benefits provided to an individual by the insur-
ance program under this part shall consist of entitlement to have pay-
ment made on his behalf or, in the case of payments referred to in
section 1814(d)(2) to him (subject to the provisions of this part)
for— |

1) inpatient hospital services for up to 150 days during any
spell of illness minus one day for each day of inpatient hospital
services in excess of 90 received during any preceding spell of 1ll-
ness (if such individual was entitled to have payment for such
services made under this part unless he specifies in accordance
with regulations of the Secretary that he does not desire to have
such payment made) ;

(2) post-bospital extended care services for up to 100 days
during any spell of illness; [and] o
~ (3) [Ipost-hospital home health services for up to 100 visits
tS(liluring ‘the one-year period described in section 1861(n)) after
e beginning of one spell of illness and before the beginning of
the next.] home health services; and

4) detoxification facility services.

(b) Payment under this part for services furnished an individual
_(fiu'ring a spell of illness may not (subject to subsection (c)) be made
or—

7T (1) inpatient hospital services furnished to him during such
-~ spell after such services have been furnished to him for 150 days
" during such spell minus one day for each day of inpatient hospital
services in excess of 90 received during any preceding spell of
illness (if such individual was erntitled to have payment for such
services made under this part unless he specifies in accordance
with regulations of the Secretary that he does not desire to have
such payment made) ;
(2) post-hospital extended care services furnished to him dur-
ing such spell after such services have been furnished to him for
100 days during such spell ; or |
(3) inpatient psychiatric hospital services furnished to him
after such services have been furnished to him for a total of 190
days during his lifetime.,

(¢) If an individual is an inpatient of a psychiatric hospital on the
first day of the first month for which he is entitled to benefits under
this part, the days on which he was an inpatient of such a hospital in
the 150-day period immediately before such first day shall be included
in determining the number of days limit under subsection (b) (1) in-
sofar as such limit applies to (1) inpatient psychiatric hospital serv-
ices, or (2) inpatient hospital services for an individual who is an in-
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patient primarily for the diagnosis or treatment of mental illness
{but shall not be included in determining such number of days limit
msofar as it applies to other inpatient hospital services or in deter-
mining the 190-day limit under subsection (b) (3)). :

[(d) Payment under this part may be muade for post-hospital home
health services furnished an individual only during the one-year pe-
riod described in section 1861(n) following his most recent hospital
discharge which meets the requirements of such section, and only for
the first ‘100 visits In such penod. The number of visits to be charged
for purposes of the limitation in the preceding-sentence, in connection
with items or services described in section 1861(m), shall be deter-
mined in accordance with regulations.]

(e) For purposes of subsections (b) [, (¢), and (d)] and (¢), in-
patient hospital services, inpatient psychiatric hospital services, and
post-hospital extended care services[, and post-hospital home health
services] shall be taken into account only if payment is or would be,
except for this section or the failure to comply with the request and
certification requirements of or under section 1814(a), made with
resgect to such services under this part.

(f) For definition of “spell of illness”, and for definitions of other
terms used in this part, see section 1861.

& *x * * * * *

Conditions of and Limitations on Payment for Services
Muhmmt of Requests and Certifications’

Sec. 1814. (a) Except as provided in subsections (d) and (g) and
in section 1876, payment for serviees furnished an individual may be
made only to providers of sérvices which are eligible therefore under
section 1866 and only 1f—

(1%l written request, signed by such individual, except in cases
in which the Secretary finds it impracticable for the individual
to do so, is filed for such payment in such form, in such manner,
and by such person or persons as the Secretary may by regulation

rescribe, no later than the close of the period of 3 calendar years
gollowing the year in which such services are furnished (deem-
ing any services furnished in the last 8 calendar months of any
ca.‘lgendar year to have been furnished in the succeeding calendar
year) except that where the Secretary deems that efficient admin-
istration so requires, such period may be reduced to not less than
1 calendar year; )

(2) physician certifies (and recertifies, where such services are
furnished over a period of time, in such cases, with such frequency,
and accompanied by such supporting material, appropriate to
the case involved, as may be provided by regulations, except that
the first of such recertifications shall be required in each case of
inpatient hospital services not later than the 20th day of such
period) that— e w s : :

(A) in the case of inpatient psychiatric hospital services,
such services are or were required to be given on an inpatient
basis, by or under the supervision of a physician, for the
psyéhiatric treatment of an individual; and (i) such treat-
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ment. can or could reasonably be expected to improve the
condition for which such treatment is or was necessary or (ii)
inpatient diagnostic study is or was medically required and
such services are or were necessary for such purposes;

(B) in the case of inpatient tuberculosis hospital services,
such services are or were required to be given on an inpatient
basis, by or under the supervision of a physician, for the treat-
ment of an individual for tuberculosis; and such treatment
can or could reasonably be expected to (i) improve the con-
dition for which such treatment is or was necessary or (ii)
render the condition noncommunicable;

(C) in the case of post-hospital extended care services,
such services are or were required to be given because the
individual needs or needed on a daily basis skilled nursing
care (gprovided directly by or requiring the supervision of
skilled nursing personnel) or other skilled rehabilitation
‘services, which as a practical matter can only be provided in
a skilled nursing facility on an inpatient basis, for any of
the conditions with respect to which he was receiving in-
patient hospital services (or services which would consititute
Inpatient hospital services if the institution met the require-
ments of paragraphs (6) and (9) of section 1861(e)) prior
to transfer to the skilled nursing facility or for a condition
requiring such extended care services which arose after such
transfer and while he was still in the facility for treatment
of the condition or conditions for which he was receiving such
inpatient hospital services;

(D) in the case of [post-hospital] home health services[,:!
(2) such services are or were required because the individua

~ ~1s or was confined to his home (except when receiving items
and services referred to in section 1861(m) (7)) and needed
skilled nursing care on an intermittent basis, or physical or
speech therapy[, for any of the conditions with respect to
-which he was receiving Inpatient hospital services (or serv-
ices which would constitute inpatient hospital services if the
institution met the requirements of paragraphs (6) and (9)
of section 1861(e)) or post-hospital extended care services;
a plan for furnishing such services to such individual has
been established and 1is periodically reviewed by a physician;
“and], (%) a plan for the furnishing of such services has been
established and is periodically reviewed by a physician or,
in the case of home health services provided in a rural area
described in clause (i) of the second sentence of section
18611 aa) (2), by a physician’s assistant or nurse practitioner
(as defined in section 1861 (aa) (3)) who is under the general
supervision of a physician, end (i#it) such services are or were
furnished while the individual was under the care of a physi-
cian; [or]}

(E) in the case of inpatient hospital services in connec-
tion with the care, treatment, filling, removal, or replacement
of teeth or structures directly supporting teeth, the individual,
because of his underlying medical condition and clinical

49-261 0 19 8
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status, or because of the severity of the dental procedure re-
quires hospitalization in connection with the provision of
such dental services; or

(F) in the case of detowmification facilily services, such

services are required on an inpatient basis (based upon an

examination by such certifying physician made prior to
initiation of deloxification) ;

(3) with respeet to inpatient hospital services (other than in-
patient psychiatric hospital services and inpatient tuberculosis
hospital services) which are furnished over a peried of time, a
physician certifies that such services are required to be given on
an inpatient basis for such individual’s medical treatment, or that
inpatient diagnostic study is medically required and sueh services
are necessary for such purposes, except that .(A) such certification
shall be furnishad only in such cases, with such.frequency, and
accompanied by such supporting material, appropriate to the
cases 1nvolved, as may be provided by regulations, and (B) the
first such certification required in accordance with clause (A)
shall be furnished no later than the 20th day of such period;

(4) in.the case of inpatient psychiatric hospital services, the
services are those which the recerds of the hospital indicate were
furnished to the individual during periods when he was receiving
{A) intensive treatment services, (B) admission and related serv-
Ices neecessary-for a diagnestie study, or (C) equivalent services;

(5).in the case of inpatient tuberculosis hospital services, the
services are those which the records of the hospital indicate were
furnished to theindividual during periods when he was receiving
treatment which could reasonably be expected to (A) improve his
condition or (B) render it noncommunicable ;-

(6) with respect to inpatient hospital services furnished such
individual after the 20th day of a continuous period of such serv-
ices and with respect to post-hospital extended care services fur-
nished after such a day of a continuous period of such services as
may-be prescribed im or pursuant to.regulations, there was not in
effect, at the time of admission of sueh individual to the hospital
or skilled nursing facility, as the case may be, a decision under
section 1866(d) (based on a finding that utilization review of
Imag-sta,y cases is not being made in such hospital or facility);
an

(7) with respect to inpatient hospital services or post-hospital
extended care services furnished such individual during a con-
tinuous period, a finding has not been made (by the physician
members of the committee or group, as deserthed in section
1861(k) (4), including any finding made in the coutrse of a sample
or other review of admissions to the institution) pursuant to the
system of utilization to review that further inpatient hospital
services or further post-hospifal extended care services, as the
case may be, are not medically necessary; except that, if such a
finding has been made, payment may be made for such services
furnished before the 4th day after the day on which the hospital
or skilled nursing faeility, as the case may be, received notice of
such finding.
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To the extent provided: by regulations, the certification and recertifica-
tion requirements of paragraph (2).shall be deemed satisfied where,
at a later date, a physician makes certification of the kind provided in
subparagraph’ (A), (B), (C), (D), or (E) of paragraph (2) (which-
ever would have applied), but only where such certification is accom-
panied by such medical and eother evidence as may be required by such
regulations. "
o* * " * * * *

No Payments to Federal Providers of Services

(¢) Subject. to section 1880, ne payment may be made under this
part (except under subsection (d) or subsection [(j)J(%) ) to any Fed- _
eral provider of services, except a provider of services which the:Secre-
tary determines is: providing services to the public generally as a com-
munity institution or agency; and no such payment may be made to
any provider of services for any item or service which such provider is
obligated by a law of, or a contract with, the United States to render
at public expense.,

* * * * . * *

..[Payment for Posthospital Extended Care Services

L (h) (1) An individual shall be presumed to require the care spec-
ified in subsection (2) (2) (C) of this section for purposes of makin,
payment to an extended care facility (subject to the provisions o
section 1812) for posthospital extended care services which are fur-
nished by such facility to such individual if—

- L(A) the certification referred to in subsection (a)(2)(C) of
this section is submitted prior to or at the time of admission of
such individual te such extended care facility,
[(B) such certification states that the medical condition of the
individual is a condition designated in regulations,
- E(C) such certification is accompanied by a plan of treatment

, - for providing such services, and

- [[(D) there is compliance with such other requirements and pro-

cedures as may be specified in regulations,
but -only. for services furnished during such limited periods of time
with respect to such conditions of the individual as may be prescribed
in regulations by the Secretary, taking into account the medical se-
verity of such conditions, the degree of incapacity, and the minimum
length of stay in an institution generally needed for such conditions,
and such other factors affecting the type of care to be provided as
the Secretary deems pertinent. |

[(2) If the Secretary determines with respect to a physician that
such physician is submitting with some frequency (A) erroneous cer-
tifications that individuals have conditions designated in regulations
as provided in this subsection or (B): plans for providing services
which are imappropriate, the provisions.of paragraph (1) shall not
apply, after the effective date of such determination, in any case in
which such physician submits a certification or plan referred to in sub-
paragraph (A), (B),or (C) of paragraph (1), - -
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{Payment for Posthospital Home Health Services

L(1) Sll) An individual shall be presumed to require the services
specified 1n subsection (a) (2) (D) of this section for purposes of mak-
Ing payment to a home health agency (subject to the provisions of
section 1812) for_post;hosl_lgital home health services furnished by such
agency to such individual if— L .
L (A) the certification and plan referred to in subsection (a) (2)
(D) of this section are submitted in timely fashion prior to the
first visit by such ageney,- S
_ [(B) such certification states that the medical condition of the
mdividual is a condition designated in regulations, and
L(C) there is compliance with such other requirements and
procedures may be specified in regulations, - '
but only for services furnished during such limited numbers of visits
with respect to such conditions of the individual as may be preseribed
1n regulations by the Secretary, taking into account the medical sever-
1ty of such conditions, the degree of incapacity, and the minimum
period of home confinement generally needed for such conditions, and
such. other faetors affecting the type of care to be provided as the
Secretary deems pertinent. n
[£(2) If the Secretary determines with respect to a physician that
such physican is submitting with some frequency (A) erroneous eer-
tifications that individuals have cenditions designated in regulations
as provided in this subsection or (B) plans for providing. services
which are inappropriate, the provisions of paragraph (1) shall not
apply after the effective date of such determination, in any case in
which such physician submits a certification or plan referred to in
subparagraph (A) or (B) of paragraph (1).]

Payment for Certain Hospital Services Provided in Veterans’
- Administration Hospitals

g ()3(R) (1) Payments shall also be made to any hospital operated
by the Veterans’ Administration for inpatient hospitaf) services fur-
nished in a calendar year by the hospital, or under arrangements (as
defined in section 1861(w)) with it, to an individual entitled to hospi-
tal benefits under section 226 even though the hespital is a Federal
provider of services if (A) the individual was not entitled to have the
services furnished to him free of charge by the hospital, (B) the indi-
vidual was admitted to the hospital in the reasonable belief on the part
of the admitting authorities that the individual was a person who was
entitled to have the services furnished to him free of charge, (C) the
authorities of the hospital, in admitting the individual, and the indi-
vidual, acted in good faith, and (D) the services were furnished dur-
ing a period ending with the close of the day on which the authorities
operating the hospital first became aware of the fact that the individ-
ual was not entitled to have the services furnished to him by the hos-
pital free of charge, or (if later) ending with the first day on which it
was medically feasible to remove the individual from the hospital by
discharging him therefrom or tramsferring him to & hospital which has
in effect an agreement under thistitle. I L

(2) Payment for services described in paragraph gl) shall be in an
amount equal to the charge imposed by the Veterans’ Administration
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for such services, or (if less) the reasonable costs for such services (as
estimated by the Secretary). Any such payment shall be made to the
entity to which payment for the services involved would have been
payable, if payment for such services had been made by the individual
receiving the services involved (or by another private person acting on
behalf of such individual). ‘
%k

¥ * ¥ * % *

Part B—Supplementary Medical Insurance Benefits for the Aged
and Disabled

* & * L & » L

Scopg of Benefits

Sec. 1832, (a) The benefits provided to an individual by the insur-
ance program established by this part shall consist of—
" (1) entitlement to have payment made to him or on his behalf
(subject to the provisions of this part) for medical and other
health services; except those deseribed in subparagraphs [(B) and
(D)X (B), (P)y (E), and (F) of paragraph (2); and
(2) entitlement to have payment made on his behalf (subject
to the provisions of this part) for— :
(A& home health services [for up to 100 visits during a
- -calendar year]; -

(B) medical and other health services furnished by a pro-
vider of services or by others under arrangement with them
made by a provider of services, excluding—

1) physician services except where furnished by—

§I) a resident or intern of a hospital, or
II) a physician to a patient in a hospital which
has a teaching program approved as specified in
paragraph (6) of section 1861(b) (including serv-
ices In conjunction with the teaching programs of
such hospital whether or not such patient is an
inpatient of such hospital), unless either clause (A)
- or (B) of paragraph (7) of such section is met, and
(11) services for which payment may be made pur-
suant to section 1835(b)(2); and

(C) outpatient physical therapy services, other than serv-
ices to which the next to last sentence of section 1861(p)
applies; [and} _.

D) rural health clinic services [.] ;-

B tegohing team services; and _

(Fén comprehensive outpatient rehabilitation services.
(b) For definitions of “spell of illness”, “medical and other health
services”, and other terms used in this part, see section 1861.

Payment of Benefits

Sec. 1833, (a) Except as provided in section 1876, and subject to
the suceseding provisions of this section, there shall be paid from the
Federal Supplementary Medical Insurance Trust Fund, in the case of
each individual who is covered under the insurance program estab-
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lished by this part and incurs expenses for services with respect to

which benefits are payable under this part, amounts equal to—

(1) In the case of services described in section 1832(a) (1)—
80 percent of the reasonable charges for the services; except that
(A) an organization which provides medical and other health
services (or arranges for their availability) on a prepayment basis
may elect to be paid 80 I{;rcent of the reasonable cost of services
for which payment may be made under this pant on behalf of in-
dividuals enrolled in such organization in lieu of 80 percent of the
reasonable charges for such services if the organization under-
takes to charge such individuals no more than 20 percent of such
reasonable cost plus any amounts payable by them as a result of
subsection (b), (B) with respect to expenses incurred for radio-
logical or pathological services for which payment may be made
under this part, furnished to an inpatient of a hospital by a phy-
siclan in the field of radiology or pathology, the amounts paid
shall be equal to 100 percent of the reasonable charges for such
services, (C) with respect to expenses incurred for those phy-
sicians’ services for which payment may be made under this part
that are described in section 1862(a) (4), the amounts paid shall
be subject to such limitations as may be prescribed by regulations,
(D) with respect to diagnostic tests performed in a laboratory for
which payment is made under this part to the laboratory, the
amounts paid shall be equnal to 100 percent of the negotiated rate
for such tests (as determined pursuant to subsection (g) of this
section), and (E) with respect to services furnished to individuals
who have been determined to have end stage renal disease, the
amounts paid shall be determined subject to the provisions of sec-
tion 1881, and |

(2) in the case of services described in section 1832(a) (2) (ex-
cept those services described in [subparagraph (D)] subpara-
graphs (D) and (E) of section 1832(a) (2) ?——'With respect to
home health services, 100 percent, and with respect to other services
(unless otherwise specified in section 1881), 80 percent of—

(A) the lesser of (1) the reasonable cost of such services, as
determined under section 1861(v), or (ii) the customary
charges with respect-to such services; or -

(B) if such serviees are furnished by a public provider of
services free of charge or at nominal charges to the public,
the amount determined in accordance with section
1814(b) (2) ; or

(C) if such seryices are services to which the next to last
sentence of section 1861(p) applies, the reasonable charges
for such services, [an -

(3) in the case of services described in section 1832(a) (2) (D),
80 percent of costs which are reasonable and related to the.cost of
furnishing such services or on such other tests of reasonableness as
the Secretary may prescribe in regulations, including those au-
thorized under section 1861(v) (1) (A)[.],and

(4) in.the case of services described in section 1832(a) (2) (£),

100 per centum of the reasonable charge for such services. ~
(b) Before applying subsection (a) with respect to expenses in-
curred by an individual during any calendar year, the total amount
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of the expenses incurred by such individual during such year (which
would, -except for this subsection, constitute incurred expenses from
which benefits payable under subsection (a) are determinable) shall
be reduced by a deductible of $60; except that (1) the amount of
the deduectible for such calendar year as so determined shall first be
reduced. by the amount of any expenses incurred by such individual
in the last three months of the preceding calendar year and applied
toward such individual’s deduectible under this section for such pre-
ceding year, [and] (2) such total amount shall not include expenses
incurred for radiologieal or pathological services furnished to such
individual as an inpatient of a hospital by a physician in the field of
radiology -or pathology, (3) such total amount shall not include ex-
penses incurred for diagnostic tests with respect to which the provi-
sions of subsection (@) (1) (D) are applicable, and (4) such total shall
not iclude expenses for services described in subparagraph (D) of
section 183%2(a) (2). The total amount of the expenses incurred by an
individual as determined under the preceding sentence shall, after
the reduction specified in such sentence, be further reduced by an
amount equal to the expenses incurred for the first three pints of
whole blood (or equivalent guantities of packed red blood cells, as
defined under .regulations) furnished to the individual during the
calendar year, except that such deductible for such blood shall in
accordance with regulations be.appropriately reduced to the extent
that there has been a replacement of such blood (or equivalent quan-
tities of packed red blood cells, as so defined) ; and for such purposes
blood (or equivalent quantities of packed red blood cells, as so defined )
furnished such individual shall be deemed replaced when the institu-
tion or other person furnishing such blood (or such equivalent quanti-
ties of packed red blood cells, as so defined) is given one pint of blood
for each pint of blood (or equivalent quantities of packed red blood
cells, as so defined) furnished such individual with respect to which
a deduction is made under this sentence.
:lu * * * " * *

[Limitation on Home Health Services

[Sec. 1834, (a) Payment under this part may be made for home
health services furnished an individual during any calendar year only
for 100 visits during such year. The number of visits to be charged for
purposes of the limitation in the preceding sentence, in connection
with items and services described in section 1861(m), shall be deter-
mined in accordance with regulations.

[ (b) For purposes of subsection (a), home health services shall be
taken into account only if payment under this part is or would be,
except for this section or the failure to comply with the request and
certification requirements of or under section 1835(a), made with re-
spect to such services.}

Procedure for Payment of Claims of Providers of Services

~Sec. 1835. (a) Except as provided in subsections (b), (¢), and (e),
payment for services described in section 1832(a)(2) furnished an
individual may be made only to providers of services which are eligible
therefor under section 1866 (a), and only if—
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(1) written request, signed. by such individual, except in cases.
in which the Secretary finds it impracticable for the mdividual
to do so, is filed for such paymernt in such form, in such manner
and by such person or -persons as the Secretary may by regula-
tion prescribe, no later than the close of the peried of 3 calendar
years following the year in which such services aré furnished
(deeming any services furnished in the last 3 calender months
of any calendar year to have been furnished in the succeeding
ealendar year) except that, where the Secretary deerns that effi-
cient administration so requires, such period may be réduced to
not less than 1 calendar year; and S

(2) a physician c'ertigés (and recertifies, where such servicesare
furnished over'a period of time, in such cases, with such frequency,
and accompanied by such supporting material, appropriate to the
case involved, as may be provided by regulations) that— = -

~ (A) in the case of home health services (i) such services

are or were required because the individual is or was confined
to his iome (except when receiving items and services referred
to in section 1861 (m) (7)) and needed skilled nursing care on
an intermittent basis, or physical or speech therapy, (ii) a
plan for furnishing such services to such individual has been
established and is periodically reviewed by a physician ory in
the case of home health services provided in a rural area de-
seribed -in clause (¢) of the second sentence of section 1861
(2e) (2), by a physician’s assistant or nurse practitioner (as
defined in section 1861(aa)(3)) who is under the general
wpervision of a physician, and (iil) such services are or were
furnished while the individual is or was under the care of a
physician ; w o i
(B) in the case of medical and other health services except
services described in subparagraphs (B), (C), and (D) of
section 1861(s) (2), such services are or were medically re-
quired; [and] - - - ‘
(C) in the case of outpatient physical therapy services,
(i) such services are or were required beeause the individual
- needed physical therapy services, (ii) a plan for furnishing
such services has been established, and is periodically” re-
viewed by a physician, and (iii) such serviees are or were
furnished while the individual is or was under the care of n
physician; _ - | o
(D) in the case of outpatient speech pathology services, (1)
such serviees are or were required because the individual
needed speech pathology services, (ii) a plan for furnishing
such services has been established by a physician or by-the

" speech pathologist providing such services and is periodically

‘reviewed by a physician, and (iii) such setvices are or were
furnished while the individual is or was under the care of a
physician[.]; and = e

(£Y in the case of comprehensive dutpatient réhobilitation
services, (i) such services are or were required because the
individual needed 8k‘i£led§ rehabilitation services, (#) a plan

for furnishing suck services has béen established ar %

1 is peri-
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odically reviewed by a physician, and (i) such services are

or were furnished while the individual is or was under the

care of a physician. o
To the extent provided by regulations, the certification and recertifica-
tion requirements of paragraph (2) shall be deemed satisfied where
at a later date, a physician makes a certification of the kind provided
in subparagraph (A) or (B) of paragraph (2) (whichever would have
applied), but only where such certification is accompanied by such
medical and ether evidence as may be required by such regulations.
For purposes of this section, the term “provider of services” shall in-
clude a clinie, rehabilitation agency, or public health agency if, in the
case of a clinic or rehabilitation agency, such clinic or agency meets the
requirements of section 1861(p) (4) (A), or if, in the case of a public
health agency, such agency meets the requirements of section 1861 (p)
(4) (B), but only with respect to the furnishing of outpatient physical
therapy services (as therein defined).

L * L ¥ * L L

Use of Carriers for Administration of Benefits
Sec. 1842, (a) * * *

. b 1 * % &
53) (Each such contract shall provide that the carrier—

(A) will take such action as may be necessary to assure that,
where payment under this part for a service is on a cost basis, the
cost is reasonable cost (as determined under section 1861(v));

(B) will take such action as may be necessary to assure that,
where payment under this part for a service is on a charge basis,
such charge will be reasonable and not higher than the charge
applicable, for a comparable service and under comparable cir-
cumstances, to the pelieyholders and subscribers of the carrier,
and such payment will (except as otherwise provided in section
1870(f) ) be made—

(1) on the basis of an itemized bill; or

(11) on the basis of an assignment under the terms of which
%I) the reasonable charge is the full charge for the service
except in the case of physicians’ services and ambulance
service furnished as described in section 1862(a) (4), other
than for purposes of section 1870(f)) and (II) the physi-
cian or other person furnishing such service agrees not to
charge for such service if payment may not be made there-
for by reason of the provisions of paragraph (1) of section
1862, and if the individual to whom such service was fur-
nished was without fault in incurring the expenses of such
service, and if the Secretary’s determination that payment
{pursnant to such assignment) was incorrect and was made
subsequent to the third year following the year in which
notice of such payment was sent to such individual; except
that the Secretary may reduce such three-year period to not
less than one year if he finds such reduction is consistent with

the objectives of this title; _
but (in the case of bills submitted, or requests for payment made,
after March 1968) only if the bill is submitted, or a written re-
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quest for payment is made in such other form as may be permit-
ted under regulations, no later than the close of the c¢alendar
yedr following the year in which such service is furnished (deem-
Ing any service furnished in the last 3 months of any calendar year
to have been furnished in the succeeding calendar year) ; .

(C) will establish and maintain procedures pursuant to which
an individual enrolled under this part will be granted an oppor-
tunity for a fair hearing by the carrier, in any case where the
amount in controversy is $100 or more when requests for pay-
ment under this part with respect to services furnished him are
denied or are not acted upon with reasonable promptness or when
the amount of such payment is in controversy; . |

(Id) will furnish to the Secretary such timely information and
reports as he may find necessary in performing his functions under
this part; and '

(E) will maintain such records and afford such access thereto as
the Secretary finds necessary to assure the correctness and verifi-
cation of the information and reports under subparagraph (D)
and otherwise to carry out the purposes of this part; -

and shall contain such other terms and conditions not inconsistent with
this section as the Secretary may find necessary or appropriate. [In
determining the reasonable charge for services for purposes of this
paragraph, there shall be taken info consideration the customary
jycharges for similar services generally made by the physician or other
~person furnishing such services, as well as the prevailing charges in
the locality for similar services. | :

[[No charge may be determined to be reasonable in the case of bills
submitted or requests for payment made under this part after Decem-
ber 31, 1970, if it exceeds the higher of (i) the prevailing charge recog-
nized by the carrier and found acceptable by the Secretary for similar
services in the same locality in administering this part on December
31, 1970, or (ii) the prevailing charge level that, on the basis of
statistical data and methodology acceptable te the Secretary, would
cover 75 percent of the customary eharges made for similar services in
the same locality during the last preceding calendar year elapsing
prior to the start of the twelve-month period (beginning July 1 of
each year) in which the bill is submitted or the request for pay-
ment 1s made. In the case of physieian services the prevailing charge
level determined for purposes of clause (ii) of the preceding sentence
for any twelve-month period (beginning after June 30, 1973) speci-
fied in clause (ii) of such sentence may not exceed (in the aggre-
gate) the level determined under such clause for the fiscal year end-

‘ing June 30, 1973, except to the extent that the Secretary finds, on
'the basis of appropriate economic index data, that such higher level
is justified by economic changes. With respect to power-operated
-cheelchairs for which payment may be made in accordance with

'section 1861(c)(6), charges determined to be reasonable may not
exceed the lowest charge at which power-operated wheelchairs are
available in the locality. In the case of -n}efliea;l services, supphes,
and equipment (including equipment servicing) that, in the judg-
ment of the Secretary, do not generally vary significantly in quality
from one supplier to another, the charges incurred after Decem-
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ber 31, 1972, determined ‘to be reasonable may not exceed the low-
est charge levels at which such services, supplies, and equipment
are widely and consistently available in a locality except to the extent
and under the circumstances specified by the Secretary. The require-
ment in subparagraph (B) that a bill be submitted or request for pay-
ment bé made by the close of the following calendar year shall not
apply if (i) failure to submit the bill or request the payment by the
close of such year is due to the error or misrepresentation of an officer,
employee, fiscal intermediary, carrier, or agent of the Department of
Health, Education, and Welfare performing functions under this title
and acting within the scope of his or its authority, and (ii) the bill is
submitted or the payment is requested promptly after such error or
misrepresentation is eliminated or corrected. Notwithstanding the
provisions of the third and fourth sentences preceding this sentence,
the prevailing charge level in the case of a physician service in a par-
ticular locality determined pursuant to such third and fourth sen-
tences for the twelve-month period beginning on July 1 in any calen-
dar year after 1974 shall, if lower than the prevailing charge level
for the fiscal year ending June 30, 1975, in the case of a similar physi-
cian service in the same locality by reason of the application of eco-
nomic index data, be raised to such prevailing charge level for the
fiscal year ending June 30, 1975.]

(4) (&) In determining the reasonable charge for services for pur-
poses of paragraph (3) (including the services of any hospital-as-
sociated physicians), there shall be taken into consideration the cus-
tomary charges for similar services generally made by the physician
or other person furnishing such services, as well as the prevailing
charges in the locality for similar services.

(B) (2) E'zcept as otherwise provided in clause (4ii) , no charge may
be determined to be reasonable in the case of bills submitied or we-
quests for payment made wnder this part after December 31, 1970, if
it exceeds the higher of (I) the prevailing charge recognized by the
currier and found acceptable by the Secretary for similar services in
the same locality in adminisiering this part on December 31, 1970, or
(;'é) the prevailing charge level that, on the basis of statistical data
and methodology acceptable to the Secretary, would cover 75 percent
of the customary charges made for similar services in the same locality
during the last preceding calendar year elapsing prior fo the start of
the fiscal year in which the bill is submitted or the request for pay-
ment 18 made. | |

() In the case of physician services, the prevailing charge level
determined for purposes of clause (2) (II) for any fiscal year beginming
after June 30, 1973, may not (ewxcept as otherwise provided in clause
(¢i2) ) emceed (in the aggregate) the level determined under such clause
for the fiscal year ending Jume 30, 1973, except to the extent that the
Secrelary finds, on the basis of appropriate economic index data, that
such higher level is justified by economic changes. Moreover, for any
twelve-month period beginning on July 1 of any year (beginming with
1980), no prevailing charge level for physicians’ services shall be in-
creased, to the extent that it would exceed by more than one-third the
statewide prevailing charge level (as determined under subparagraph
(E)) for that service.
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(4i) . Notwithstanding the provisions of clauses (i) and (i) of this

subparagreph, the prevailing charge level in the case of a physician
service in @ particular locality determined pursuant to such clauses for
the fiscal year beginning Jusy 1, 1975, shall, if lower than the prevail-
ing charge level for the fiscal year ending June 30, 1975, in. the case
of & similar physician service in the same locality by reason of the
application of economic indew data, be raised to such prevailing charge
level for the fiscal year ending June 30, 1976.
. (C) Inthe case of medical services, supplies, and equpiment (includ-
wng equipment servicing) that, in the judgment of the Secretary, do
not generally vary signuficantly in quality from one supplier to anoth-
ery the charges incurred after December 31, 1972, determined to be
reasonable may not ewceed the lowest charge levels at which such
services, supplies, and equipmeni are widely and consistently avail-
able in a locality except io the ewtent and under circumstances specified
by the Secretary. With respect to power-operated wheelchairs for
which payment may be made in accordance with section 1861 (32656‘),
charges determined to be reasonable may not exceed the lowest charge
at which power-operated wheelchairs are available in the locality.

(D) The requirement in paragraph (3) (B) that a bill be submitted
or request for payment be made by the close of the following calendar
year shall not apply if (¢) failure to submit the bill or request the pay-
ment by the close of such year is due to the error or misrepresentation
of an officer, employee, fiscal intermediary, carrier, or agent of the De-
poriment of Health, Education, and Welfare performing - functions
under this title and acting within the scope of his or its authority,
and (ii) the bill is submitted or the payment is requested prompily
after such error or misrepreseniation is eliminated or corrected.

(E) The Secretary shall determine separate statewide prevailing
charge levels for each State that, on the basis of statistical data and
methodology acceptable to the Secretary, would cover 50 percemt of
the customary charges made for similar services in the State during
the last preceeding calendar year elapsing prior to the start of the fiscal
year in which the bill is submitied or the request for payment is made.
In States with more than. one carrier, the statewide prevailing charge
level shall be the weighed average of the fiftieth percentiles of ¢
customary charges of each carrier.

(F) Notwithstanding any other provision of this paragraph, any
charge for any particular service or procedure performed b%: doctor
of medicine or osteopathy shall be regarded as a reasonable charge if—

(2) the service or procedure is performed in an area which the
Secretary has designated as a physician shortage area.

(42) the physician has a regular practice in the physician short-
age area,

g(iii) the charge does not exceed the prevailing charge level as

determined under subparagraph (B),and : \

() the charge does not exceed the amount gemerally charged
by such physician for similar services, ,

(@) For additi exclusions from reasonable cost and reasonable
charge see section 1134. . |

|i(4)]' (6) Each contract under this section shall be for a term of
at least one year, and may be made aytomatically renewable frem
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term to term in the absence of notice by either party of intention to
terminate at the end of the current term; except that the Secretary
may terminate any such contract at anytime (after such reasonable
notice and opportunity for hearing to the carrier involved as he may
provide in regulations) if he finds that the carrier has failed substan-
tially to carry out the contract or is carrying out the contract in a
manner inconsistent with the efficient and effective administration of
the insurance program established by this part.

L(5)1 (6) No payment under this part for a service provided to
any individual shall (except as provided in section 1870) be made
to anyone other than such individual or (pursuant to an assignment
described in subparagraph (B) (ii) of paragraph (8)) the physician
or other person who provided the service, except that payment may
be made (A) to the employer of such pl-’lysicia,n or other person if
such physician or other person is required as a condition of his em-
ployment to turn over his fee for such service to his employer, or
(B) .(where the service was provided in a hospital, clinic, or other
facility) to the facility in which the service was provided if there
is a contractual arrangement between such physician or other person
and such facility under which such facility submits the bill for such
service. No payment which under the preceding sentence may be
made directly to the physician or other person providing the service
involved (pursuant to an assignment described in subparagraph (B)
(i1) of paragraph (3)) shall be made to anyone else under a reassign-
ment or power of attorney (except to an employer or facility as de-
scribed in clause (A) or (B) of such sentence) ; but nothing in this
subsection shall be construed (i) to prevent the making of such a
payment in accordance with an assignment from the individual to
whom the service was provided or a resssignment from the physician
or other person providing such service if such assignment or reassign-
ment is made to a governmental agency or entity or is established b
or pursuant to the order of a court of competent jurisdiction, or (iigr
to preclude an agent. of the physician or other person providing the
service from recelving any such payment if (but only if) such agent
does so pursuant to an agency agreement under which the compen-
sation to be paid to the agent for his services for or in connection
with the billing or collection of Pa,yments due such physician or other
person under this title is unrelated (directly or indirectly) to the
amount of such payments or the billings therefor, and is not depend-
ent upon the actual collection of any such payment.

* * t ] & * ] L

State Agréemgﬁts_for' Coverage of Eligible Individuals Who Are
Receiving Money Payments Under Public Assistance Programs
(or Are Eligible for Medical Assistance)

Seéc, 1843. (a) * * *
(¢) Any State, which prior to the date of enactment of this sub-
section—
(A) has not entered into amn agreement under the precedimg
provigions of this section, may enter into such an agreement at wn%
time within the twelve-month peériod which begins with the mont
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following the month in which this subsection is enacted, and any
such agreement shall conform to the modifications pmambed by
the Secretary (as referred to in the third sentence of .mbseatm
(b) and may, at the option of the State, contain any provision

rized under aubsectaom (9) and (h) with respect to modi-
ﬁcatzm of agreements with States entered into under the preced-
ing gmzawm of this section; or

(B) has entered into an agreement under the reced'mg Provi-
sions of this section which has not been mod pursuant to the
authority contained in subsection (g) ma within the
twelve-month iemd which begins mth the month ollowing the
month in whick this mbsectwn i enacted modify such agreement
wn like manner as if the date referred to in subsections (g) (I)L
and (k) (1) were the day following the close of such twelve-mont
period,
* * * » * k) *

SPECIAL PROVISIONS RELATING TO CERTAIN SURGICAL AND PREOPERATIVE
PROCEDURKS PERFORMED ON AN AMBULATORY BASIS

Sec. 1845, (&) The Secretary shall, in consultation with the Na-
tional Professional Standards Review Council and appropriate med-
ical organizations, specify those surgical procedures which can be
safely and appropriately performed eitherin a hospital on an mpatwnt
basis or on an ambulatorly basis—

1) in a physician’s office; or ,
£) In an ambulatory surgical center or hospatal !

(%) (d) I} a physician performs in his office a sur aZ pfroeedwe
specified by the Secretary pursuant to subsection (a)(I1) on an in-
dividual insured for benefits under this part, he shall, notwithstand-
ing any other provision of this part, be entitled to have payment made
under this part equal to—

(A) 100 percent of the reasonable charge for the services in-
'rmh‘ed with the performance of such procedure (zmludmy atl
- and post-operative physicians’ services perfomed in con-
mctwn tMrewzt ), plus
(B}Z (ﬂw amount established by the Secrétary pursuant to para-
raph (2
but tml if the physician agrees with such individal ta be pazd on
the basza of an assignment under the terms of which ﬂw mcwonable
charge for such services is the full charge therefor.

(2) The Secretary shall establish with respect to each wa*’gwal pro-
cedaere specified pursuant to subsection (a) (1), an amount established
with a view to according recognition to the special costs, in edcess of
usual overhead, which physicians incur whick are attmbutable to
securing, mamtazmng, and staffing the facilities and amz"llary services
appropmte for the performance of such procedure in the pkyswzan’s

to assuring that the performance of such. procedure ‘in

h sician’s office will involve substantially less toial. cost than
ouz'l be inwolved if the procedure were performed on an inpatient
basis in a hospital. The amount so established with respect to any sur-
gical procedure periodically shall be reviewed and revised. and ma may
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be adjusted, when’ appropriate, by the Secretary to take adocount of
varyying eonditions in different areas. | o o
(¢) (1) Payment er’ this part may be made to an ambulatory
surgical center for ambulatory facility sérvices. furnished in connec-
tion with any surgical procedure, specified by the Secretary pursuant
to subsection (a) (2), which i3 performed on an individual insured
for benefits under this part in an ambulatory surgical cenier, which
meets such health, safety, and other standards as the Secretary. shall
by regqulations prescribe, if such surgical center agrees to accepty im.
full payment of all services J.mis_hed by it in connection with such
proceduire, the amount established for such procedure pursuant to
paragraph (2). ' '
((f) ‘The Seoretary shall establish with respect to each surgical pro-
cedure specified pursuant to subsection (a)(2), a reimbursement
amount which is payable to an ambulatory surgical center for its

services furnished in commection with such edwre. The amount
established for any such surgical procedure shall be established with
a view to according recognition to the costs imcurred by such centers

generally in providing the services involved in conmection with such
procedure, and to assuring that the performance of such procedure in
such a center involves less cost than would be involved imch proce-
dure were performed on an inpatient basis in a hospital, The amount
so established with respect to any surgical procedure shall periodically
be reviewed and revised and may be adjusted by the Secretary, when
appropriate, to take account of varying conditions in. different areas.

(8) Iff the physician, performing a surgical procedure (specified by
the Seeretary under subsection (a) (2)),vh & hospital on an outpatient
basis or ¢n an ambulatory surgical center with respect to whick pay-
ment 18 authorized under the preceding provisions of this subsection,
or a physician performing physicians’ services in such center or hospi
tal directly related to such surgical procedure, agrees to accept as full
poaymeni for all services perfwm%y him in connection with such
procedure (including pre- and post-operative services) an amount
equal o 100 percent of the reasonable charge for such services, he
shall be paid under this part for such services an amount equal to 100

of the reasonable charge for such services.

(@) (1) The Secretary is authorized by regulations to provide that
n case a surgical procedure specified by the Secretery pursuant to sub-
section (a) (2) is performed on an individual insured for benefits under
this part tn an ambulatory surgical center which meets such health,
safety, and other standards as the Secretary shall by regulatio;;fre-
scribe, there shall be paid with respect to the services furni by
such cenler and with respect to all related services (including phy-
sicians’ services, laboratory, X-ray, and diagnostic services) a single
all-inclusive fee established pursuant to paragraph (2), if all fm
fummisking oll such services agree to accept such fee (’to be divided
among the parties involved in such manner as they shall hawve pre-
vidusly agreed wpon) as full payment for the services furnished.

(2) In implementing this subsection, the Becretary shall establish
with respect to each surgical procedure specified pursuant to subsection
(a) (2) the amount of the all-inclusive fee for such procedure, m
into account such factors as may be appropriate. The amount go
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lished with respect to amy surgical procedure shall periodically be
reviewed and revised and may be adjusted, when appropriate, to take
account of varying. conditions in different greas. =~ g

(e) (1) The Seerctary shall, in consultation with the National, Pro-
fessional Standards Eeview Council and appropriate medigal, or-
ganizations, specify those preoperative medical and other health sery-
tces which can be safely and, appropridiely performed in a hospital
on both an inpatient and oulpatient basis. . )

(2) If a physician, performing a preoperative service (specified by
the Secretary under paragroph (1)) in a hospital on an outpatient
basis, within séven days prior to admission on an inpatient basis for
the surgery to which such service relates, agrees to accept as full pay-
ment for such service an amount equal to 100 percent of the reasonable
charge for such service, he shall be paid under this part for such
service an amount equal to 100 percent of the reasonable charge for
such service. | ‘ -

(]% The provisions of sections 1833 (a) and (b) shall not be ap-
plicable to expenses attributable to services to which subsection (b)
18 applicable, to ambulatory facility services (furnished by on am-
bulatory surgical center) to which the provisions of subsections (¢)
(1) amd_(ﬁ? are applicable, or to services to iwhich the provisions of
subsection (c) (3), (d), or (¢) are applicable.

Part C—Miscellaneous Provisions
A Definition of Services, Institutions, etc.
Sec. 1861. For purposes of this title—

* * * * * *
Hospital

{e) The term “hospital” (except for purposes of sections 1814(d),
1814(f) and 1835(b), subsection (a)(2) of this section, paragraph
(7) of this subsection, and [subsections (i) and (n)] subsection (7)
of this section) means an institution which—

(1) is primarily engaged in providing, by or under the super-
vision of physicians, to inpatients (A) diagnostic services and
therapeutic services for medical diagnoses, treatment, and care of
Injured, disabled, or sick persons, or (B) rehabilitation services
for the rehabilitation of injured, disabled, or sick persons;

(2) maintains clinical records on all patients; :

(3) has bylaws in effect. with respect to its staff or physicians;

(4) has a requirement that every patient must be under the
care of a physician; , -

(5) provides 24-hour nursing service rendered or supervised by

a registered professional nurse, and has a licensed practical nurse
or registered professional nurse on duty at all times except that
until January 1, 1979, the Secretary is-authorized to waive the
requirement of this paragraph for any one-year period with
respect to any institution, insofar as such requirement relates to
the provision of twenty-four-hour nursing service rendered or
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supervised by a registered professional nurse {except that in any
event a registered professional nurse must be present on the prem-
ises to render or supervise the nursing service provided, during at
least the regular daytime shift), where immediately preceding
such one-year period he finds that— ’

~ "'(A) such institution is located in a rural area and the

supply of hospital services in such area is not sufficient to
meet the needs of individuals residing therein,

(B) the failure of such institution to qualify as a hospital
would seriously reduce the availability of such services to
such individual, and '

(C) such institution has made and continues to make a
good faith effort to comply with this paragraph, but such
compliance is impeded by the lack of qualified nursing per-
sonnel in such area;

(6) has in effect a hospital utilization review plan which meets
the requirements of subsection (k) ;

(7) 1n the case of an institution in any State in which State or
applicable local low provides for the licensing of hospitals, (A)
is licensed pursuant to such law or (B) is approved, by the agency
of such State or locality responsible for licensing hospitals, as
meeting the standards established for such licensing;

(8) has in effect an overall plan and budget that meets the
requirements of subsection (z) ; and

9) meets such other requirements as the Secretary finds neces-
sary in the interest of the health and safety of the individuals who
are furnished services in the institution.

For purposes of subsection (a) £2), such term includes any institution
which meets the requirements of paragraph (1) of this subsection. For
purposes of sections 1814(d) and 1835(b) (including determination
of whether an individual received inpatient hospital services or diag-
nostic services for purposes of such sections), section 1814 (f) (2), and
[subsections (i) and (n)J subsection (z) of this section, such term in-
cludes any institution which (i) meets the requirements of paragraphs
(5) and (7) of this subsection, (ii) is not primarily engaged in pro-
viding the services described in section 1861(j) (1) (A) and (ii1) is
primarily engaged in providing, by or under the supervision of indi-
viduals referred to in paragraph (1) of section 1861(r) to inpatients
diagnostic services and therapeutic services for medical diagnosis,
treatment, and care of injured, disabled, or sick persons, or rehabilita-
tion services for the rehabilitation of injured, disabled, or sick persons.
For purposes of section 1814 (f) (1), such term includes an institution
which (1) is a hospital for purposes of sections 1814(d), 1814(f) (2),
and 1835(b) and (ii) is accredited by the Joint Commission on Aec-
creditation of Hospitals, or is accredited by or approved by a pro-
gram of the country in which such institution is located if the Secre-
tary finds the accreditation or comparable approval standards of
such program to be essentially equivalent to those of the Joint Com-
mission on Accreditation of Hospitals. Notwithstanding the preceding
provisions of this subsection, such term shall not, except for purposes
of subsection (a){2), include any institution which is primarily for
the care and treatment of mental diseases or tuberculosis unless it is a

49-261 0 79 - 9
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tuberculosis hospital (as defined in subsection (g)) or unless it is a
psychiatric hospital (as defined in subsection (f)). The term.
“hospital” also includes a Christian Science sanatoriam operated, or
listed and certified, by the First Church ef Christ, Scientist, Boston,
Massachusetts, but only with respect to items and services ordinarily
furnished by such institution to inpatients, and payment may be made
with respect to services provided by or in such an institution only to
such extent and under such conditions, limitations, and requirements
(in addition to or in lieu of the conditions, limitations, and require-
ments otherwise applicable) as may be provided in regulations. For
provisions deeming certain requirements of this subsection to be met
in the case of accredited institutions, see section 1865. The ferm “hos-
pital” also includes a facility of 50 beds or less which is located in an
area determined by the Secretary to meet the definition relating to a
rural area described in subparagraph (A) of paragraph (6) of this
subsection and which meets the other requiremenis of this subsection,
except that—

(A) with respect to the requirements for nursing services ap-
plicable after December 31, 1978, such requirements shall provide
for temporary waiver of the requirements, for such period as the
Secretary deems appropriate, where () the facility’s failure to
fully comply with the requirements is attributable to a temporary

shortage of qualified nursing personnel in the area in which the
facility is located, (i) a registered professional nurse ig present
on the premises to render or supervise the nursing service pro-
vided during at least the regulor daytime shift, and (éiz) the
Secretary determines that the employment of such nursing per-
sonnel as are available to the facility during such temporary pe-
riod will not adversely affect the health and safetly of patients;

(B) with respect to the health and safety requirements promul-
gated under paragraph (9), such requirements shall be applied
by the Secretary to a facility herein defined in such manner as
to assure that personmel requirements take into account the avail-
ability of technical personnel and the educational opportunities
for technical personnel in the area in which such facility is lo-
coted, and the scope of services rendered by such a facility ; and
the Secretary, by regulations, shall provide for the continued par-
ticipation of such a facility where such personnel requirements
are not fully met, for such period as the Secretary determines
that (2) the facility is making good faith efforts to fully comply-
with the personnel requirements, and (ii) the employment by the

facility of such personnel as are available to the facility will not
adverseln affect the health and safety of patients: Provided, That
the facility complies with any determination by the Secretary
that the scape of services of such facility should be limited, be-
cause failure to so limit, in conjunetion with the application of
the requirements of this subparagraph, would adversely affect the
health and safety of the patients; and »
~ (0) with respect to the fire and safety requirements promul-
gated under paragraph (9). the Secretary may (7) waive, for such
period as he deems appropriate, specific provisions of such regquire-
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ments which if rigidly applied would result in unreasonable hard-
ship for such a facility and which, if not applied, would not jeop-

ize the health and safety of patients, and (#%) may accept a
Jacility’s compliamce with all applicable State codes relating to fire
and safety in liew of compliance with the fire and safety require-
ments promulgated vmder paragreph (9), if he determines that
such State has in effect fire and safety codes, imposed by State law,
which adequately protect patients.

%

* * * * * *
Skilled Nursing Facility

() The term “skilled nursing facility” means (except for purposes
of subsection (a)(2) and except as provided in subsection (dd)) an
institution (or a distinct part of an institution) which has in effect a
transfer agreement (meeting the requirements of subsection (1)) with
one or more hospitals having agreements in effect under section 1866
and which— -

(1) is primarily engaged in providing to inpatients (A) skilled
nursing care and related services for patients who require medical
or nursing care, or {(B) rehabilitation services for the rehabilita-
tion of injured, disabled, or sick persons;

(2) has policies, which are developed with the advice of (and
with provision of review of such policies from time to time by)
a group of professional personnel, including one or more physi-
cians and one or more registered professional nurses, to govern
the skilled nursing care and related medical or other services it
provides;

(3) has a physician, a registered professional nurse, or a medi-
cal staff responsible for the execution of such policies;

(4) (A) has a requirement that the health care of every patient
must be under the supervision of a physician, and (B) provides
for having a physician available to furnish necessary medical care
in case of emergency ;

5) maintains clinical records on all patients;

6) provides 24-hour nursing service which 1is sufficient to meet
nursing needs in accordance with the policies developed as pro-
vided 1n paragraph (2), and has at least one registered profes-
sional nurse employed full time;

(7) provides appropriate methods and procedures for the dis-
pensing and administering of drugs and biologicals;

(8) has in effect a utilization review plan which meets the re-
quirements of subsection (k) ;

(9) in. the case of an institution in any State in which State or
applicable Jocal law provides for the licensing of institutions of
this nature, (A) is [iicensed pursuant to such law, or (B) is
approved, by the agency of such State or locality responsible for
licensing institutions of this nature, as meeting the standards
established for such licensing;

(10) has in effect an overall plan and budget that meets the
requirements of subsection (z) ;

(11) complies with the requirements of section 1124;
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(12} cooperates in an effective program which provides for a
regular program of independent medical evaluation and audit of
the patients in the facility to the extent required by the programs
1n which the facility participates (including medical evaluation of
each patient’s need for skilled nursing facility care) ;

(13) meets such provisions of the Life Safety Code of the
National Fire Protection Association (23d edition, 1978) as are
applicable to nursing homes; except that the Secretary may waive,
for such periods as he deems appropriate, specific provisions of
such Code which if rigidly applied would result in unreasonable
hardship upon a nursing home, but only if such waiver will not
adversely affect the health and safety of the patients; except that
the provisions of such Code shall not apply in any State if the
Secretary finds that in such State there is in effect a fire and safety
code, imposed by State law, which adequately protects patients in
nursing facilities; -

(14) establishes and maintains a system that (A) assures a full
and complete accounting of its patients’ personal funds, and (B)
Includes the use of such separate account for such funds as will
preclude any commingling of such funds with facility funds or
wi(tih the funds of any person other than another such patient;
an

(15) meets such other conditions relating to the health and
safety of individuals who are furnished services in such institu-
tion or relating to the physical facilities thereof as the Secretary
may find necessary (subject to the second sentence of section 1863),
except that the Secretary shall not require as a condition of
participation that medical social services be furnished in any such
mstitution. Notwithstanding any other provision of law, all in-
formation concerning skilled nursing facilities required by this
subsection to be filed with the Secretary shall be made available
to Federal or State employees for purposes consistent with the
effective administration of programs established under titles
XVIIT and XIX of this Aect;

except that such term shall not (other than for purposes of subsection
(2) (2)) include any institution which is primarily for the care and
treatment of mental diseases or tuberculosis. For purposes of subsec-
tion (a)(2) such term includes any institution which meets the re-
quirements of paragraph (1) of this subsection. The term “skilled
nursing facilitv” also includes an institution described in paragraph
(1) of subsection (y), to the extent and subject to the limitations
provided in such subsection. i

To the extent that paragraph (6) of this subsection may be
deemed to require that anv skilled nursing facility engage the
services of a registered professional nurse for more than 40 hours
a week, the Secretary is authorized to waive such requirement if
he finds that—

(AY such facility is located in a rural area and the supply
of skilled nursing facility services in such area is not sufficient
to meet the needs of individuals residing therein,

(B) such facility has one full-time registered professional
nurse who is regularly on duty at such facility 40 hours a
week, and
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(C) such facility (i) has only patients whose physicians
have indicated (through physicians’ orders or admission
notes) that each such patient does not require the services of
a registered nurse or a physician for a 433101& period, or (ii)
has made arrangements for a registered professional nurse or
a physician to spend such time at such facility as may be
indicated as necessary by the physician to provide necessary
skilled nursing services on days when the regular full-time
registered professional nurse is not on duty.

Utilization Review

(k) A. utilization review plan of a hospital or skilled nursing facility
shall be considered sufficient if it is applicable to services furnished by
the institution to individuals entitled to insurance benefits under this
title and if it provides— |

(1) for the review, on a sample or other basis, of admissions to
the institution, the duration of stays therein, and: the professional
services (including drugs and biologicals) furnished, (A) with
respect to the med%ca,l necessity of tﬁe services, and (B%_ r the
purpose of promoting the most efficient use of available health
facilities and services;

(2) for such review to be made by either (A) a staff commit-
tee of the institution composed of two or more physicians (of
which at least two must be physicians described in subsection
1861(r) (1) of this section), with or without participation of
other professional personnel, or (B) a group outside the institu-
tion which is similarly composed and (1) which is established by
the local medical society and some or all of the hospitals and
skilled nursing facilities in the locality, or (ii) if (and for as
long as) there has not been established such a group which serves
such institution, which is established in such other manner as
may be approved by the Secretary ;

{(3) for such review, in each case of inpatient hospital services
or extended care services furnished to such an individual during
a continuous period of extended duration, as of such days of such
period (which may differ for different classes of cases) as may be
specified in regulations, with such review to be made as prom;t)ltly
as possible, after each day so.specified, and in no event later than
one week following such day ; and

((14{.1 for prompt notification to the institution, the individual,
and his attending physician of any finding (made after oppor-
tunity for consultation to such attending physician) by the physi-

. clan members of such committee or group that any further stay

in the institution is not medically necessary. ‘
The review committee must be composed as provided in clause (B)
of paragraph (2) rather than as provided in clause (A) of such para-
graph in the ease of any hospital or skilled nursin%lfmﬂity where, be-
cause. of -the small size of the institution, or (in the case of a skilled
nursing facility) because of lack of an organized medical staff, or for
sueh]f)ﬁler. reason or:reasons as may be included in regulations, it is
impracticable for the institution to have a properly functioning staff
committes for the purposes of this subsection. If the Secretary deter-
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mines that the utilization review procedures established pursuant to
title XIX are superior in their effectiveness to the procedures required
under this section, he ms, , to the extent that he deems it a propriate,
require for purposes of this title that the procedures estabisheg ur-

suant to title XIX be utilized instead of the procedures required by
this section.

* % » * * * .
Home Health Services

m) The term “home health services” means the following items
and services furnished to an individual, who is under the care of a
physician, by a home health agency or by others under arrangements
with them made by such agency, under a plan (for furnishing such
ltems and services to such individual) established and periodically
reviewed by a physician or, in the case of home health services
provided in a rural area deacribed in clause (i) of the second sentence
of subsection (aa) (2), by a physician’s assistant, or nurse practitioner
(a8 defined in subsection (ae) (3)) who is under the general supervi-
ston of a physician, which items and services are, except as provided
In paragraph (7), provided on a visiting basis in a place of residence
used as such individual’s home—

(1) part-time or intermittent nursing care provided by or under
the supervision of a registered professional nurse; * |

2) physical, occupational, or speech therapy;
3) medical social services under the direction of a physician;

4) to the extent permitted in regulations, part-time or inter-
mittent services of a homemaker-home health aide;

(5) medical sup;l)lies (other than drugs and biologicals), and the
use of medical appliances, while under such a plan;

&6) in the case of a home health agency which is affiliated or
under common control with a hospital, medical services provided
by an intern or resident-in-training of such hospital under a teach-
Ing program of such hospital approved as provided in the last
sentence of subsection (b) ; and

(7} any of the foregoing items and services which are provided
on an outpatient basis, under arrangements made by the home
health agency, at a hospital or skilled nursing facility, or at a
rehabilitation center which meets such standards as may be pre-
scribed in regulations, and—

(A) the furnishing of which involves the use of equipment
of such a nature that the items and services cannot readily be
made available to the individual in such place of residence, or

(B) which are furnished at such facility while he is there
to receive any such item or service described in clause (A),
but not including transportation of the individual in connec-
tion with any such item or service;

excludini,s;l:cowever, any item or service if it would not be included
under subsection (b) if furnished to an inpatient of a hospital, In
establishing the plan required by this subsection the physician (or
physician’s assistant or nwrse practitioner) shall include a program
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of patient education aimed at ackieving (to the mamimum extent
femee) independence for the individual from the need for care
provided by other persons. For. purposes of this subseotion any of the
foreg miatems and services which are provided to an mdwzdual who
i8 not able to leave his place of residence without the assistance of an-
other person shall be deemed to be provided in a place of residence
used as such individual’s home, if providéd, under arrangements made
by the home health agency, at a non-profit adult day care center which
meets such standards as may be prescribed in regulations by the Seore-
tary; but only if such adult day care cenier is eltgible to participate in
a program for which funds are recewed under tutle XX of this Aot,is
designated by the Stote as an adult day care center for purposes ozf
such title X% and has a physical plam,t which mests all applicad
State and local safety, sanitation, and fire requlations and building
codes and ordinances.

[Post-Hospital Home Health Services

[ln ) The term “post-hospital home health services” means home
health services furnished an individual within one year after his most
recent discharge from a hospital of which he was an inpatient for not
less than 3 consecutive days or (if later) within one year after his most
recent discharge from a skilled nursing facility of which he was an
inpatient entitied to payment under Part A. for post-hospital extended
care services, but only if the plan covering the home health services
described in subsection (m)) is establi within 14 days after
discharge from such hospital or skilled nursmg facility. ]

* * * * »
Physician

(r) The term “ hysician,” when used in connection with the per-
formance of any function or action, means (1) a doctor of medicine
or osteopathy legally authorized to lllaractwe medicine and surgery by
the State in which he performs such function or action Smcludmg a
physman within the meanmg of section 1101(a) 57 1), [(2) a doctor of

entistry or of dental or oral surgery who is legally authorized to
Eu ice dentlst by the State in which he performs such function
t-only with raspect to (A) surgery related to the jaw or any struc-
ture contlguous to the j ]a,w or éB ) the reduction of a.ny fracture of the
jaw or any facial bone, the certification required by section
1814(3,) ( LE) of thls Act] (2) a doctor of dantal medicine or dental
surgery w authorized to aatwe dentistry by the State in
w]wch he orme mh fumction, but ondy mth respect to (A) a
whwkkezaleg wutkmmdto perform as such by the
State in w h ke performs such fumction, and (%) which, if per-
formed by an individual described in clause (1), would constitute
physicians’ services, or (B) the certification regmed by section 181}
(a) (2)(E) o étlm Act. E’Sgaexeept for the purposes of gection 1814
a }, section ions (3) (k) (m), and (o) of this sec-
on, a doctor of podiatry or surgica mpody, but (unless clause
{1) of this subsection also apphes to h1m) only with respect to funec-
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tions which he is legally authorized to perform as such by the State in
which he performs them,] (3) a doctor of podiatry or surgical chirop-
ody or podiatric medicine for the purposes of subsection (8) of this
section bud only (unless clause (1) of this subsection also applies to
him) with respect to functions which he is legally authorized to per-
form. as such by the State in which he performs them; and for the
rposes of subsections (k) and (m) of this section and sections 181}
(a) and 1835, but only if his performance of functions under subsec-
tions (k) and (m) and sections 1814(a) and 1835 is comsistent with
the policy of the winstitution or agency with respect to which he per-
forms them and with the fumctions which he is legally authorized to
perform, or (4) a doctor of optometry who is legally authorized to
Eractlce optometry by the State in which he performs such function,
ut only with respect to establishing the necessity for prosthetic lenses,
or (5) a chiropractor who is licensed as such by the State (or in a
State which does not license chiropractors as such, is legally author-
ized to perform the services of a chiropractor in the jurisdiction in
which he performs such services), and who meets uniform minimum
standards promulgated by the Secretary, but only for the purpose of
sections 1861(s) (1) and 1861(s) (2) (A) and only with respect to
treatment by means of manual manipulation of the spine (to correct a
subluxation demonstrated by X-ray or other chiropractic clinical
findings to exist) which he is legally authorized to perform by the
State or jurisdiction in which such treatment is provided. For the
urposes of section 1862(a) (4) and subject to the limitations and con-
itions provided in the previous sentence, such term includes a doctor
of one of the arts, specified in such previous sentence, legally author-
ized to practice such art in the country in which the inpatient hospital
services (referred to in such section 1862(a) (4)) are furnished.

Medical and Other Hesglth Services

gs) The term “medical and other health services” means any of the
following items or services: , ,

(1) (A4) physicians’ services, and (B) any function performed
by a doctor o fv optometry (as described in subsection () (4)) with
respect to aphakia which he is legally authorized to perform as
such by the State in which he performs such function (and pay-
ment for the performance of such function under this title shall
be made in like manner and wnder the same conditions as if the

formance of such service constituted professional services per-
formed b aphg/simfwng ; - o

(2) (Asy services and supplies (including dm%f and biologicals
which cannot, as determined in accordance with regulations, be
self-administered) furnished as an incident to a 1phys&i«:ian’s pro-
fessional service, of kinds which are commonly furnished in
physicians’ offices and are commonly either rendered without
charge or included in the physicians’ bills; o )

(B) hospital services (including drugs and biologicals which
cannot, as determined in accordance with regulations, be self-
administered) incident to physicians’ serviced rendered to out-
patients; )
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(C) diagnostic serviees which are—
(i) furnished to an individual as an outpatient by a hos-

ital or by others under arrangements with them made by a

ospital, and

ii) ordinarily furnished by such hospital (or by others
under such arrangements) to its outpatients for the purpose
of diagnostic study; -
(D) outpatient physical therapy services;
E) rural health clinic services; fand]
F) home dialysis supplies and ecﬁuipment, self-care home di-
alysis services, and institutional dialysi

50) teaching team services; and

¥4 anh}gem (subject to reasonable quantity limitations deter-

ined by the Secretary) prepared by an allergist for a particular
patient, including antigens Ze prepares which are forwarded to
another qualified person for administration to the patient by or
under the supervision of a physician (including supervision pro-
vided under an arrangement between a physician and a rural
health clinic as defined in subsection (aa) ) ;

(3) diagnostic X-ray tests (including tests under the super-
vision of a physician, furnished in a place of residence used as
the patient’s home, if the performance of such tests meets such
conditions relating to health and safety as the Secretary may find
necessary ), diagnostic laboratory tests, and other diagnostic tests;

(4) X-ray, radium, and radioactive isotope therapy, including
materials and services of technicians;

(5) surgieal dressings, and splints, casts, and other devices used
for( a,) rgductgim of (fracltures and dislocsitigns; .

(6) durable medical equipment, including iron lungs, oxygen
tents, hospital beds, and wheelchairs (which may include 2
power-operated vehicle that may be appropriately used as a
wheelchair, but only where the use of such a vehicle is determined
to be necessary on the basis of the individual’s medical and phys-
ical condition and the vehicle meets such safety requirements as
the Secretary may prescribe) used in the patient’s home

including an institution used as his home other than an institu-
tion that meets the requirements of subsection (e) (1) or (j) (1)
of this section), whether furnished on a rental basis or purchased ;

(7) ambulance service (including ambulance serwvice to the
nearest hospital which is (A) adeguately eq;a:?ped, and (B) has
medical personnel qualified to deal with, ond available for the
treatment of , the individual's illness, injury, or condition) where
the use of other methods of transportation is contraindicated by

- the individual’s condition, but only to the extent provided in
regulations;

(8) Frosthetic devices (other than dental) which replace all or
part of an internal body organ (including colestomy bags and

supplies directly related to colostomy care) including replacement
of such deviees; and -
(9) leg, arm, back, and neck braces, and artificial legs, arms,
and eyes, including replacements if required because of a change
in the patient’s physical condition. -
No diagnostic tests performed in any laboratory which is independent
of a physician’s office, a rural health clinic, or a hospital (which, for

ysis services and supplies;
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¥urposes of this sentence, means an institution considered a hospital
or purposes of section 1814(d)) shall be included within paragraph
(3) unless such laboratory—
(10) if situated in any State in which State or applicable local
law provides for lic:ens:in%1 of establishments of this nature, (A)
1s licensed pursuant to such law, or (B) is approved, by the agency
of such State or locality responsible for licensing establishments
of this nature, as meeting the standards established for such
licensing'; and " |
(11) meets such other conditions relating to the health and
safety of individuals with respect to whom such tests are per-
formed as the Secretary may find necessary.
There shall be excluded from the diagnostic services specified in
paragraph (2) (C) any item or service (except services referred to
in paragraph (1)) which—
(12) would not be included under subsection (b) if it were fur-
nished to an inpatient of a hospital; or
(13) is furnished under arrangements referred to in such para-
graph (2) (C) unless furnished in the hospital or in other facili-
ties operated by or under the supervision of the hospital or its
orgamzed medical staff.
None of the items and services referred to in the preceding paragraphs
(other than paragraphs (1) and (2) (A)) of this subsection which are
furnished to a patient of an institution which meets the definition of
a hospital for purposes of section 1814(d) shall be included unless
such other conditions are met as the Secretary may find necessary
relating to health and safety of individuals with respect to whom such
items and services are furnished.

%* % #* % ® % E

Provider of Services

(1) The term “provider of services” means a hospital, skilled nurs-
ing facility, comprehensive outpatient rehabilitation facility, home
health agency, detowification facility, or, for purposes of section
1814(g) and section 1835 (e), a fund.

Reasonable Cost

(v) (1) (A) [The] Subject to subsection (bb), the reasonable cost
of any services shall be the cost actually incurred, excluding there-
from any part of incurred cost found to be unnecessary in the efficient
delivery of needed health services, and shall be determined in ac-
cordance with regulations establishing the method or methods to be
used, and the items to be included, in determining such costs for
various types or classes of institutions, agencies, and services; except
that in any case to which paragraph (2) or (3) applies, the amount
of the payment determined under such -paragraph with respect to
the services involved shall be considered the reasonable cost of such
services. In prescribing the regulations referred to in the preceding
sentence, the Secretary shall consider, among other things, the prin-
ciples generally applied by national organizations or established pre-
payment organizations (which have developed such principles) in
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computing the amount of payment, to be made by persons other than
the recipients of services, to providers of services on account of serv-
jces furnished to such recipients by such providers. Such regulations
may provide for determination of the costs of services on a per diem,
per unit, per capita, or other basis, may provide for using different
methods.in different circumstances, may provide for the use of esti-
mates of costs of particular items or services, may provide for the
establishment of limits on the direct or indireet overall incurred costs
or incurred costs of specific items or services or groups of items or
services to be recognized as reasonable based on estimates of the costs
necessary in the efficient delivery of needed health services to indi-
viduals covered by the insarance programs established under this title,
and may provide for the use of charges or a percentage of charges
where this method reasonably reflects the costs. Such regulations shall
(i) take into account both direct and indirect costs of providers of
services (excluding therefrom any such costs, including standby costs,
which are determined in accordance with regulations to be unneces-
sary in the. efficient delivery of services covered by the insurance pro-
grams established under this title) in order that, under the methods
of determining costs, the necessary costs of efficiently delivering cov-
ered services to individuals covered by the insurance programs estab-
lished by this title will not be borne by individuals not so covered,
and the costs with respect to individuals not so covered will not be
borne by such insurance programs, and (ii) provide for the making
of suitable retroactive corrective adjustments where, for a provider
of services .for any fiscal period, the aggregate reimbursement pro-
duced by the methods of determining costs proves to be either inade-
quate or excessive. .

(B) Such regulationis in the case of @ hospital or extended care
services furnished by proprietary facilities shall include provision for
specific recognition of a reasonable return on equity capital, including
necessary working capital, invested in the facility and used in the
furnishing of such services, in lieu of other allowances to the extent
that they reflect similar items. The rate of return recognized pursuant
to the preceding sentence for determining the reasonable cost of any
services furnished in any fiscal period shall not exceed [one and one-
half times] the perceniages, specified in the next sentence, of the aver-
age of the rates of interest, for each of the months any part of which
is included in such fiseal period, on obligations issued for purchase by
the Federal Hospital Insurance Trust Fund. For hospitdp and skilled
nursing facility accounting years beginning before July 1, 1980, the
percentage referred to in the previous sentence iz 160 percent and for
subsequent accounting years, the percentage is— -

(¢) 150 percent with respect to a skilled nursing facility;
() 160 percent witalzmwt to @ hospital which, dm'-irg such
 accounting year, has al routine operating costs which were
greater i the maximum allowable routine operating costs of
such hospital as determined wnder section 1861(6d) (4)(B) (2);
. (2 250 percent with. ;:ffeot to & hospitol which, during such
accounting year had actugl routine operating costs which were
less than the hospital’s adjusted per diem target rate for routine

?Qpam%mts as determined under section 1861(bb)(4), end

7 () Y00 percent with respect to other hospitals.
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(C) Where a hospital has an arrangement with a medical school
under which the faculty of such school provides services at such hos-
pital, an amount not in excess of the reasonable cost of such services
to the medical school shall be included in determining the reasonable
cost to the hospital of furnishing services—

(1) for which payment may be made under part A, but only if
(I) payment for such services as furnished under such
arrangement would be made under part A to the hospital
had such services been furnished by the hospital, and
{1I) such hospital pays to the medical school at least the
reasonable cost of such services to the medical school, or
(11) for which payment may be made under part B, but only
if such hospital pays to the medical school at least the reasonable
- cost of such services to the medical school. S

(D) Where (i) physicians furnish services which are either in-
patient hospital services (including services in conjunction with the
teaching programs of such hospital) by reason of paragraph (7) of
subsection (b) or for which entitlement exists by reason of clause (II)
of section 1832(a)(2)(B) (i) and (ii) such hospital (or medical
school under arrangement with such hospital) incurs no actual cost
in the furnishing of such services, the reasonable cost of such serv-
ices shall (under regulations of the Secretary) be deemed to be the
cost such hospital or medical school would have incurred had it paid a
salary to such physicians rendering such services approximately equiv-
alent to the average salary paid to all physicians employed by such
hospital (or if such employment does not exist, or is minimal in such
hospital, by similar hospitals in a geographic area-of sufficient size to
assure reasonable inclusion of sufficient physicians in development of
such average salary). -

(E) Such regulations may, in the case of skilled nursing facilities
in any State, provide for the uses of rates, developed by the State in
which such facilities are located, for the payment of the cost of skilled
nursing facility services furnished under the State’s plan approved
under title XTX (and such rates may be increased by the Secretary
on a class or size of institution or on a geographical basis by a per-
centage factor not in excess of 10 percent to take into account deter-
minable items or services or other requirements under this title not
otherwise included in the computation of such State rates), if the Sec-
retary finds that such rates are reasonably related to (but not neces-
sarily limited to) analyses undertaken by such State of costs of care
in comparable facilities in such State; except that the foregeing pro-
visions of this subparagraph shall not apply to any skilled nursing
facility in such State if— ' '

(i) such facility is a distinct part of or directly operated by
a hospital, or
(ii) such facility operates in a close, formal satellite relation-
ship (as defined in regulations of the Secretary) with a partici-
pating hospital or hospitals. |
Notwithstanding the previous provisions of this paragraph in the
case of a facility specified in clause (ii) of this subparagraph, the rea-
sonable cost of any services furnished by such facility as determined
by the Secretary under this subsection shall not exceed 150 percent of
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the costs determined by the application of this subparagraph (with-
out regard to such clause (i1)).

(F') Such regulations shall require each provider of services (other
than a fund) to make reports to the Secretary of information de-
scribed In section 1121(a) in accordance with the uniform reporting
system (established under such section) for that type of provider.

(G) No. payment with respect to a cost attributable to the pro-
gram, established by this title shall be made to a provider of services
to the ewtent that such payment exceeds the proportional share of such
cost, as measured by days of utilization or provider charges, until
such time as evidence can be produced which, in the judgment of the
Compiroller General and concurred in by the Secretary, justifies pay-
ment of such a higher proportional share as warranted under par-
ticular circumstances for certain facilities, and such payments may
then be made ondy to the ewtent so justified.

Certification and Approval of Skilled Nursing Facilities

(2) (A) If the bed and board furnished as part of inpatient hos-
pital services (including inpatient tuberculosis hospital services and
inpatients psychiatric hospital services) or post-hospital extended
care services 1s in accommodations more expensive than semi-private
accomimnodations, the amount taken into account for purposes of pay-
ment under this title with respect to such services may not exceed an
amount equal to the reasonable cost of such services if furnished in
such semi-private accommodations unless the more expensive accom-
modations were required for medical reasons. -

(B) Where a provider of services which has an agreement in effect
under this title furnishes to an individual items or services which are
in excess of or more expensive than the items or services with respect
to which payment may be made under part A or part B, as the case
may be, the Secretary shall take into account for purposes of payment
to such provider of services only the equivalent of the reasonable cost
of ghe' items or services with respect to which such payment may be
made.

(8) If the bed and board furnished as part of inpatient hospital
services (including inpatient tuberculosis hospital services and inpa-
tient psychiatric hospital services) or post-hospital extended care serv-
ices is 1n accommodations other than, but not more expensive than,
semi-private accommodations and the use of such other accommoda-
tions rather than semi-private accommodations was neither at the re-
quest of the patient nor for a reason which the Secretary determines is
consistent with the purposes of this title, the amount of the payment
with respect to such bed and board under part A shall be the reasonable
cost of such bed and board furnished in semi-private accommodations
(determined pursuant to paragraph (1)) minus the difference between
the charge customarily made by the hospital or skilled nursing facility
for bed and board in semi-private accommodations and the charge
customarily made by it for bed and board in the accommodations
furnished. _ .

(4) If a provider of services furnishes items or services to an indi-
vidual which are in excess of or more expensive than the items or serv-
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ices determined to be necessary in the efficient delivery of needed health
services and charges are imposed for such more expensive items or
services under the authority granted in section 1866(a) (2) (B) (ii),
the amount of payment with respect to such items or services other-
wise due such provider in any fiscal period shall be reduced to the ex-
tent that such payment plus such charges exceed the cost actuall
incurred for such items or services in the fiscal period in which sue
charges are imposed.

(5) (A) Where physical therapy services, occupational therapy serv-
ices, speech therapy services, or other therapy services or services of
other health-related personnel (other than physicians) are furnished
under an arrangement with a provider of services or other organiza-
tions, specified in the first sentence of section 1861(p) the amount
included in any payment to such provider or other organization
under this title as the reasonable cost of such services (as furnished
under such arrangements) shall not exceed an amount equal to the
salary which would reasonably have been paid for such services
(together with any additional costs that would have been incurred
by the provider or other organization) to the person performing them
if they had been performed in an employment relationship with such
provider or other organization (rather than under such arrangement)
plus the cost of such other expenses (including a reasonable allow-
ance for traveltime and other reasonable types of expense related to
any differences in acceptable methods of organization for the provi-
sion of such therapy) incurred by such person, as the Secretary may
in regulations determine to be appropriate.

(B) Notwithstanding the provisions of subparagraph (A), if a
provider of services or other organization specified in the first sen-
tence of section 1861(p) requires the services of a therapist on a
limited part-time basis, or only to perform intermittent services, the
Secretary may make payment on the basis of a reasonable rate per
unit of service, even though such rate is greater per unit of time than
salary related amounts, where he finds that such greater payment is,
in the aggregate, less than the amount that would have been paid if
such organization had employed a therapist on a full- or part-time
salary basis. o

(6) For purposes of this subsection, the term “semi-private accom-
modations” means two-bed, three-bed., or four-bed accommodations.

(7) For limitation on Federal participation for capital expenditures
which are out of conformity with a comprehensive plan of a State or
areawide planning agency, see section 1122,

(8) For additional requirements applicable to determination of
reasonable cost for services provided by hospitals, see subsection (bb)
and section 1127 (¢) (3).

(9) For additional exclusions from reasonable cost and reasonable
charge see section 1134.

* * * * * * »
Institutional Planning

E( z) An overall plan and budget of a hospital, extended care facility,
or home health agency shall be considered sufficient if it—
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(1) provides for an annual operating budget which includes
all anticipated income and expenses related to 1items which would,
under generally accepted accounting principles, be considered
income and expense items (except that nothing in this paragraph
shall require that there be prepared, in connection with an
budget an item-by-item identification of the components of eac
type of anticipated expenditure or income) ;

(2) provides for a capital expenditures plan for at least a
3-year period (including the year to which the operating budget
described in-subparagraph (1) is applicable) which includes and
identifies in detail the anticipated sources of financing for, and
the objectives of, each anticipated expenditure in excess of
$100,000 related te the acquisition of land, the improvement of
land, buildings, and equipment, and the replacement, moderniza-
tion, and expansion of the buildings and equipment which would
under generally accepted accounting principles, be considered
capital items;
gs; provides for review and updating at least annually; and

4) 1s prepared, under the direction of the governing body of
the institution or agency, by a committee consisting of representa-
tives of the governing body, the administrative staff, and the
medical staff (if any) of the institution or agency.]

(2) An overall plan and budget of a hospital, skilled nursing facility,
or home health agency shall—

(2) provide for an annual operating budget which includes all
‘anticipated income and expenses related to items which would,
under generally accepted accoumting principles, be considered,
income and expense items (except that nothing in this paragraph
shall require that there be prepared in connection with any budget
an item-by-item identification of the components of each type of
anticipated expenditure or income) ; |

(2) provide for a capital expenditures plan for at least a five-
year period (including the year to which the operating dbudget
applies) which identifies in detail the sowrces of financing and the
objectives of each anticipated expenditure in ewcess of $150,000
related to the acquisition of land, improvement of land, buildings,
or equipment, and the replacement, modernization, or expansion
of the buildings and equipment, and which would, under generally
accepted accounting principles, be considered capital items, and
such capital expenditures plan shall be a matter of public record
and available in readily accessible form and fashion;

(3) provide for annual review and updating; and

(4) be prepared, under the direction of the governing body of
the institution or agency, by a commitiee consisting of representa-
tives of the governing body, administrative staff, and medical
staff (if any) of the instituiion or agency.

%* * ¥ * * * *

Criterfu for Determining Reasonable Cost of Hospital Services

(bb) (1) [t is the purpose of this subsection to set forth imitial
methods and eriteria for determining reimbursement based upon rea-
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sonable cost, but such methods and criteria shall be subject to appro-
prigte and expeditious refinement as provided in section 1187, In order
more fairly and effectively to determine reasonable éosts incurred in
providing hospital services, the Secretary shall, not later than April 1,
1980, after consulting with appropriate national organizations, estab-
lish a system of hospital classification wnder which hospitals furnish-
wng services will be classified on a national basis initially—

(A) by size, with each of the following groups of hospitals

‘being classified in separate categories: (1) those having more

than 5, but fewer than 25, beds, (it) those having morefaz,%a/n 24,
but fewer than 50, beds, (iii) those having more than 49, but
fewer than 100, beds, (iv) those having more than 99, but fewer
than 200, beds, gz;) those having more than 199, but fewer than
300, beds, (vi) those having more than 299, but fewer than 400,
beds, (vir) those having more than 399, but fewer than 600, beds,
and (viit) those having more than 499 beds;

(B) by type of hospital, with (z) shori-term general hospitals
being in a separate category, (ii) hospitals which are primary
affiliates of accredited medical schools being in one separaie cate-
gory, and (iit) psychiairic, geriatric, maternily, pediatric, or
other specialty hospitals being in the same or separate categories,
as the Secretary may determane appropriate, in light of any dif-
ferences in specialty which significantly affect the routine costs
of the different types of hospitals; -

C) as rurdl or urbon; &
D) according to such other criteria as the Secretary finds
appropriate, including modification of bed-size categories;
but the system of hospital classification shall not differentiate between
hospitals on the basis of ownership.

(2) The term “routine operating costs” used in this subsection does
not include—

(4) capital and related costs, -

(B) direct persormel and supply costs of approved hospital edu-
cation and training programs,

(C) costs of interns, residents, and nonadministrative
physicians,

(D) energy costs,

(E) malpractice insurance expense, or

(F) ancillary service costs. o

(3) (A) During the calendar quarter beginming on January 1 of
each year, beginming with 1980, the Secretary shall determine, for the
hospitals in each category of the system established under paragraph

1), an average per diem routine operating cost amount which shall
gemaept as otherwise provided in this subsection) be used in determin-
ing payments to hospitals. -

(B) The determination shall be based upon the amount of the hos-
pitals’ routine operating costs for the most recent accounting year
ending prior to October 1 of the calendar year preceding the calendar
year in which the determination is made. If, for any aecounting year
which starts on or after July 1, 1980, a hospital's actual routine
operating costs are in ewcess of the amount allowed for purposes of
determining payment to the hospital pursuant to this subsection and



141

subsection. (v), only one-half of such excess shall be taken into account
in making any determination which the Secretary shall make under
this paragraph. Such emount as determimed wnder the preceding
sentences of this subparagraph shall be adjusted to reflect the percent-
age increase in. the cost of the miw of goods and services (including
personmel and nonpersonnel costs) comprising routine gemténg costs,
based on an index composed of appropriately weighted indicators of
changes in the-economy in wages ond prices which are representative
of services and goods included in routine operating costs, during the
period from the end of the accounting year referred to in the first
sentence of this subparagraph to the end of the quarter in which the
determination i8 being made. . o |

(C). In making a determination, the routine apemtinzq costs of
hospitals in each category shall be divided into personnel and non-
personnel components. |

(D) (#) The personmel and nonpersonnel components of routine
operating costs for hospitals in each category (other tham for those
emc&udedq wnder clause. (1)) shall be divided by the total number of
days of routine care provided by such hospitals to determine the
average per diem routine operating cost for such category.

(%) In making the caloulations required by subparagraph éA)
the Secretary shall exclude any newly ogened hospital (as defined in
the second sentence of paragraph (4)(F)), and any hospital which
he determines is experiencing significant cost differentials resulting
from failure of the hospital fully to meet the standards and conditions
of participation as a provider of services. |

E) There shall be determined for each hospital in each category n
per diem target rate for routine operating costs. Such target rate shall
equal the average per diem routine operating cost amount for the cale-
gory in which the hospital is expected to be classified dwring the sub-
.csiguent accounting year, except that the personmel component shall be

diusted using a wage index based upon general wage levels for reason-
ably comparable work in the areas in which the hospitals are located.
If ,tyﬁe Secretary finds that, in an area where a hospital in any category
i8 located for the most recent twelve-month period for which data with
respect to such wage levels are available, the wage level for such hos-
pital is significandly higher than such general wage level in that area
(relative to the relationship within the same hospital group between
hospital wages and such general wages in other areas), then such gen-
eral wage level in the area shall be deemed equal to the wage level for
such hospital, but only with respect to the hospital’'s first accounting
year beginming on or after July 1, 1980 and prmor to July 1, 1981.

(4)(4) (2) The term “adjusted per diem target rate for routine op-
erating costs” means the per diem target rate for routine operating
costs plus the percentage increase in costs determaned under the suc-
ceeding provisions of this subparagraph.

(#2) In determvining the adjusted per diem toarget rate, the Secretary
shall add an estimated percentage increase in the cost of the mix of
goods and services (inoluding personnel and nonpersonnel costs) com-
prising routine operating cosis, based on an index composed of ap-
propriately weiqhted indicators of changes in the ecomomy in wages
and ‘prices which are representative of services and goods included in

3g-261 0 - 79 10
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routine opérating costs; during the period from the end of the quarter

in which the detérmination is made under paragraph (3)(A) 1o the

end of the hospital's accounting year. Where uctual changes in such

weighted wmdex are significantly different (at-least one-half of 1 per-

centage pount) from those.estimated, the Secretary shall issue “cor-

rected target rates on a quarterly basis. At the end of the hospital's

accounting year, the target rate shall be adjusted to reflct the detudl

changes im such weighted index. Adjustments shall also be made to
take account of changes in the hospital’s classifieation.

_ (B) For purposes of payment, the amount of routine operating cost

incurred by a hospital for any accounting year which begins on or

after July 1,1980, shall be deemed to be equal-~ - N S ’

(%) in the case of a hospital whick has actual routine opéerating

costs equal to or greater then that Rospital’s adjusted per diem

target rate for routine operating costs, to the greater of— = -
- (1) the hospital's actudl routine operating cosks, but not
exceeding— 0 el e

- (@) in the case of the first accounting yéar of any

 hospital which-begins on or after July 1, 1980; and prior

to July 1, 1981, an amount equal to the agoregate of

(1) 100 percent of the hospital’s adjusted per diem target

rale for routine operating costs, plus (2) 15 percent of

the eamount descimbed in- clause (1), plus (3) one-half

of the difference between the hospitals actudl routine

. operating costs and the sum of the amounts determined

under clauses (1) end (2), o

~ (D) -in the case of the first accounting year of any

hospital which begins on or after-July 1, 1981, and prior

to Juby 1, 1982 (or if earlier, the second . accounting

year of such hospitel which begins on or after July I,

1980, and prior to July 1, 1982), an amount égqual to the
aggregate of (1) 100 percent of the hospital’s adjusted

. per diem target rate for routine operating costs for such
year, plus (2) a dollar amount equal to the dollar amount
determined. wnder clause: (a) (2) for thecategory of such
hospital, plus (3) one-half of the difference between the
hospital’s actual routine operating -costs and. the sum of
the amounis determined under clauses (1) and (2), and

" (¢) in the case of any accounting year after the ac-
counting year described in elause (b)), an amount equdil
to the aggregate of (1) 100 percent of the hospital's
adjusted per diem- target’ rate for routine operatiny
costs for such year, plus (2) a dollar amount equal to
the dollar amount -determined under clause (b) (2)" for

' the eategory of such hospital; or o |

- (II) the amount determined for the haspital wrider divi-

- - ston (1) if it hod been classified in'the bed-size category which.

. eantains hospitals closest in bed-gize to such hospital’s bed-size

- {with a hospital which has o bed-size that falls halfwoy

. between two such categories being considered in-the category.

which contains hospitals with the greater number of beds),

but not . exceeding the hospital's ‘actual routine operating
co8ts; or
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(1) in the case of a hospital having an average length-
of-stay per patient w;:,z'ch i less thﬁﬂ% average length-of-
stay per patient for hospitals classified in the same calegory,
for any accounting year, an amount equal to the awerage re-
wmbursement for routine operating costs per patient stay for
hospitals in the same category, multiplied by the number of
patient stays for such hospital during that accounting year,
but not eweceding the actual routine operating costs for such
hospital; and

(it) on the case of a hospital which has actual routine operating
costs which are less than that hospital’s adjusted per diem target
rate for routine operating costs, to (I) the amount of the hospi
tal’s actual routine operating costs, plus (I1) the r of (a) 6
percent (or 2.5 percent with respect to any accounting year which
begins on or after July 1, 1980, and prior to July 1, 1982) of the
hospital's adjusted per diem target rate for routine operating
cosis, or (b) 60 percent (or 25 percemt with respect to any ac-
counting, year which begins on or after July 1, 1980, and prior to
July 1, 1982) of the amount by which the hospital’s adjusted per
diem target rate for routine operating costs exceeds the hospital's
actual routine operating costs. -

(@) Any hospital (other than a newly opened hospital) excluded by
-the Secretary under paragraph (3) (D) (i), shall be reimbursed for
routine operating costs on the basis of the lesser of (i) actual costs or
(¢2) the retmbursement determined under this subsection.

(D) On or before April 1 of the year in which the Secretary deter-
mines the amount of the awerage per diem operating cost for each
hospital category and the adjusted per diem target rate for each hospi-
tal, the Secretary shall publish the determinations, and he shall notify
the hospital administrator and the administrative governing body of
each hospital with respect to all aspects of the determination which af-
fect the hosﬁital. o

(£) If a hospital is determined by the Secretary to be—

() located in an underserved area where hospital services are
not.otherwise available, o

(i) certified as being currently necessary by an appropriate
planming agency, and :

(222) underutilized, :

the adjusted per diem target rate shall not apply to that portion of
the hospital’'s routine operating costs attributable to the underutilized
capacity. | -

(F) If a newlu opened hospital is determined by the Secretary to
have qreater routine operating costs as a result of the cost patterns
associated with newly opened hospitals, the adiusted per diem target
rate shall not apply to that portion of the hospital’s routine operating
costs attributable to such patterns. For purposes of this subparagraph
a “newly opened hospital” means a hosnital which has not satisfied the
requirements of paragraphs (1) end (7). of subsection (e) of this sec-
tion (under present or previous ownership) for at least twenty-four
months prior to the start of such hospital’s accounting year.

(&) If a hospital is determined by the Secretary to have greater
routine operating costs as o result of changes in service on account
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of oonsolidation, 8 ag or addition of services, where swch con-
solidation, cmny, or dition has been approved i"y the appropriate
State kealth g and development agency or agencies, the

£em twrget rate shall not ap Ig to that portion of the
hoapwai’s routme operating costs attributable to sueh chamges in
service,

(H) (%) If a hospital satisfactorily demonstrates to the Seoretary
that, in the aggregate, its patients reguire o substantially greater

of care than generally is provided by the other hosmtals i
the same ocategory, resulting in wnusually greater routine operating
costs, then the yuatee! er diem target rate shall not apply to that
poréion of the iwcpsml’a routine operating costs attributable to the
greater intensity of core required.

(68) T'o the ewtent that a hospital can demonstrate that it ewgml
roubine operaling costs m ewoess of such oosts for hospitals
masmmbi similar miw of pabienss on account of congistently sho'rter
lengths- }/ sn such hospital, which result from the greater mtemty
o care provided by such hospital, the excess routine operating costs

be cmedered attributable to the greater intensity of oare

remumd, but this clause shall not apply in the case of a hospital
}og,ﬁe )?t}t}a}s;w operatmg costs are determined under subparagraph
£

() The Secrotary may further increase the adjusted per diem
target rate applwabis in Alasko and Hoaweii to reflect the higher

prevaibing in such Statles.

(J) Where the Secretary finds that a hospital has manipulated its
patient mia, or patient flow, or provides Zes.s than the normal ramge
and extent of padient services, or that an unusually large proportion
of routine nursing service is provided by private-duty nurses, the rou-
tine operating costs of that hospital shall be deemed equal to the lesser
of (3) the amount determined without regard to this subseetwn, or (i2)
the amount delermined under subparagraph (B).

(6) Where any provisions of this subaectwn are inconsistent with
section- 1861 (v), this subsection wpersedes section 1861(v).

(6) (A4) Nomﬂwtmdmg any other provision of this Act,in the case
of any State which has established a reimbursement system for hos-
pitals, hospital reimbursement in that State under this title and under
the State plan approved under title XIX shall, with respect to the
services covered by such system, be based on that State system, if . the
Secréetary finds thai—

(2) the State has a reimbursement system and it at least applies
to the same hospitals in the State, and to the same costs, as the
Federal reimbursement reform program established by this sub-
section;

(#3) every hospital in the State with which there iz a provider
agreement under this title or under the State plan approved under
tztle XIX conforms io the accounting and umiformy reporting re-

of section 1121 of this Aet, and furnishes any ap-
reports that the Secretary may require; and

(#2) such Btate demonstrates to his satzsfactwn that the total
aemount payoble, with respect to inpatient hospital costs, in the
State wnder this title and under the State plam approved under
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title XIX will be equal to or less than an amount equal to (1)
the amount which would otherwise be payable for such costs under
this title and such State plan without regard to the z'me’?t'(ive pczzz‘;
ments provided by subparagraph (B) (i) of paragraph (4) p
:,(‘,{,9 - é% amoumt - of: any incentive payments which are allowed
er the State’s reimbursement system in tecognition of dem-
onstrated efficiencies (but not to exceed the amount of the in-
fe‘gbﬁvq) g);-aq/mnts which would be allowed under paragraph (4)
1)) e
If the Secretary finds that any of the above conditions in a State
which previously. met them have not been met for a two-year period,
the Secretary shall, after due notice, reimburse hospitals in that State
according to the grovisiom of this Act (other than this paragraph)
unless he finds that unusual, justifiable, and nonrecurring ciroum-
stances led to the failure to comply.

(B) If the Secretary finds that, during any two-year period dur-
ing which hospital reimbursement wnder this title under the
Stataegkm approved under title XIX was based on a State system as
provided in-subparagraph (A), the amount payable by the Federal
Government under. such titles for inpatient hospital costs in such
State was in excess of the amount which would have been payadle for
such costs in such State if reimbursement had not been based on the
State system (as estimated by the Secretary), the adjusted per diem

target rate for routine vperating costs (as determined under the pre-
Ing paragraphs of this subsection) for hospitals in such State shall
be {by not more than 1 percent in any year) until the Federal

Government has recouped an amount equal to such excess payment
amount

{Q) () The Secreiary shall pay to any State in which hospital re-
tmbursement under this title is based on a State system as provided
in subparagraph (A), an amount which bears the same ratio to the
total cost incurred by such State of administering the approved Btate
sysiem (including the cost of initially ] tﬁ system inlo opera-
tion) as the amount paid by the Federal Government under this title
in such Staie for inpationt hospital costs bears to the total amount of
wnpatieni hospital costs in such State which are subject to the State

sysiem. -

(%2) Payments wnder clause (i) shall be made from funde in the
Federal Hospital Insurance Trust Fund.

(i) bﬁwvmgm %m the m]ze ratio to gw total eost( g
curred by such Staie o inistering the approved State system
dudingtﬁemstofﬁu‘{ﬁﬂymthmmmopem;zn)mtke
amouni paid undeyr the State plan approved under title XI1X in such
Stade for impatieni hospital costs bears to the total amount of inpa-
trend hospital costs in such Siate which are subjeet to the State system,
shall, for purposes of title X1X, be considered to be an amount ex-

for the administration of such State plan.

(D) If theve is in cffert in a State a reimbursemeont system for hos-
pitals whick the finds meets the criteria presoribed in sub-
paragraph (A) except that such system was not established by the
Mdmmnﬂthﬁ%mhwsmsfwﬂfmwmmaf
this ; waph be considered to be a reimbursemont system for hos-
Me&h&@d@mkﬂm.
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Detoxification Facility Services

(cc.) (1) The term “*detovification facility services” means services
provided by o detowification facility in order to reduce or eliminate
the amount of a towic agent in-the body, but only to the emtent that
such services would be covered under mgsectian (B) if furnished as an
mgatw@t-semwe by a hospitel, or are physician services covered under
T o castsaifoction facit

e term “detoxificati lity” means a lic or nonprofit
facility, other than a hospital, wfaioh-—-y pub prof
_ (4) is engaged in furnishing to inpatients the services described
m paragraph (1}; - s s

(B) s aceredited by the Joint Commission on the Acereditation
of Hospitals as meeting the Accreditation Program for Psychi-
atric Facilities standards (1979 edition), or is found by the Sec-
retary to meet such standards; - B

(€) has arrangemenis with one or more hospitals, having agree-
ments in effect under seetion 1866, for the referral and admission
of patients requiring services not available at the facility; ond

D) meets such other requirements as the Secretary may find
necessary in the interest of the health and safety of individuals
who are furnished services by the facility.

Hospital Providers of Extended Care Services

(dd) (1) (A) Any hospital (other than a hespital which has in
effect a waiver under subparagraph (A), (B), or (0) of subsection
(€)) which has an agreement under section 1866 may (subject to para-
graph (2)) enter into an agreement with the Secretary under which
its inpatient hospital facilities may be used for the furnishing of serv-
ices of the type which, if furnished by a skilled nursing facility, would
constitute extended eare services. A -

(B) (3) Notwithstanding any other provision of this title, payment
to any hospital for services furnished under an agreement entered
into under this subsection shall be based upon the reasonable cost of
the services as determined under this subparagraph. :

() The reasonable cost of the services shall consist of the reason-
able cost of routine services plus the reasonable cost of ancillary
services. The reasonable cost of routine services furnished during any
calendar year by a hospital under an agreement under this subsection
shall equal the product of the number.of patient-days during the year
for which the services were furnished and the average reasonable cost
per patient-day. The average reasonable cost per patient-day shall be
established as the average rate per putient-day paid for routine serv-
ices during the previous calendar year under the State plan (of the
State in which the hospital is located) approved under title X1X to
skilled nursing facilities located in such State and which meet the
requirements specified in section 1902 (a) (28), or, in the case a State
which does not have such a State plan, the average rate per potient-
day paid for routine services during the previous calendar year under
this title to shilled nursing facilities in such State. T he reasonable oost
of ancillary services shall be determined ‘in the same mammer o8 the
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reasonable cost of ancillary services is determined in the case of im-
patient hospital services. '

(2) The Secretary shall not enter into an agreement under this sub-
section with any hospital unless— o

(4) the hospital is located in a rural area and has less than 50
beds, and -
(B) the hospital has been granted a certificate of need for the
provision of long-term care services from the agency of the State
which has been designated as the State health planning and
evelopment agency under an agreement pursuant to section 1691
 of the Public Health Service Act) in which the hospital is located.

(3).An agreement with a hospital entered into wnder this subsection
shall, emcept as otherwise pm'vz'ged under requlations of the Secretary,
be of the same duration and subject to termination on the same condi-
tions as are agreements with -sk,"illed nursing factlities under section
1866, and shall, where not inconsistent with any provision of this sub-
section, impose the same duties, responsibilities, conditions, and limi-
tations, as those imposed under such agreements entered inio under
section 1866 except that no such agreement with any hospital shall be
en effect for any period during which the hospital does not have in
effect an agreement under section 1866, or during which there is in
effect for the hospital a wawer of the requirement imposed by subsec-
tion (e) (6). A hospital with respect to which an agreement has been
terminated shall not be eligible to enter into a new agreement until
a two-yeor period has elapsed from the termination date.

4) Any agreement with a hospital under this subsection shall pro-
vide that payment for services will be made only for services for which
payment would be made as posthospital extended care services if those
services had been furnished by o skilled nursing facility under an
agreement entered into under section 1866, and any individual who i3
Jurnished services for which payment may be made under an agree-
ment shall, for purposes of this title (other than this subsection), be
deemed to have received posthospital exiended care services in li
manner and to the same extent as if the services furnished to him had
been posthospital ewtended care services furnished by o skilled nursing
facility under an agreement under section 1866. _

(8) During a period for which a hospital has in effect an agreement
'wndezw Zﬁ subsection, in order t}) allocate row]ﬁcz'ge costs between hos-
pital and long-term care services for oses of determining paymeni
for iﬂ%iqnt hospital services ( zmhm the application of reimmse-
ment limits specified in subsection (b)), the total reimbursement due
for routine services from all classes of long-term care patients, includ-
wng title XVIII, the Stote plan approved under title XI1.X , and private
gay patients, shall be subtracted from the hospiials total routine costs

efore calculations are made to detarmine title XVIII reimbursement
for routine hospital services.

(6) During any period during which an agreement is in effect with
@ hospital under this subsection, the hospital shall, for services fur-
nished by it under the agreemant, be considered to satisfy the require-
ments, otherwise required, of a skilled nursing facility for purposes
of the following provisions: sections 1814(a) (%) (01)1, 181} (2)9 (6),
1814(a) (7), 1814(h), 1861(a)(2), 1861(2), 1861(F) (ewcept 1861(7)
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(18) ), and I861(n) ; and the Secretary shall apecify any other provi-
stons of this Aot under which the hospital ogay% oagm‘dered as a
skilled nursing facility.
(7) The Seeretary mag enter into an agreement under this subsec-
tion on a demonstration basis with any hospital having more than 49
beds, but less than 101 beds, if such hospital otherwise meets the re-
quirements of this subsection. ’
{8) xaém :g;e m after the date of emz:&z}mw of this subsec-
dion, the Secre 8 provide ¢ report to the Congress containing
an evaluation of the program establhshed under this subsection con-

m&&) the effect of the agreements on availability and effective
sconomsonl mwmon of long-term. care services,
§B; whether the pro should be continmed; amd
) whether elsgtbmme!d be emtended to other hospilals,
regardiess of bed size or geographic location, where there is a
shortage of long-term care beds. |

Teaching Team Services

(e8) (1) The term “tewching team™ services means physicians’ serv-
tces (as defined in subsection (g) but withoul regard to the reference
theretn to subsection (B) (6)) performed by a team (as defined in reg-

ulations) which itncludes a supe stoian and physicians-in-
training who are participonts eéas 8 or teachers) in o teaching
program of a hospital approved as specified in subsection (b) (6), fora

private patient {as defined in regulations) of the supervising physician
member of such team.

(2) Such term as defined in mmph 1) shall not include any
physician service (whether perfo by a physician ordy a phﬁv'/aician-
in-training) in any hospital as a part of or in connection with such a
t"’“%i"‘?if"" Tam, unless— : -

(4) tge hospital agrees not to make any claim under this title
for reimbursement for or with respect to such services under any
provision of this title other than section 1832 () (‘3) (E'Y, and then,
only in case ::3 agreement between such hospital and such team

3> - -
B) the teaching teams in such hospital have an agreement
with ?Hw Secretary under which payments shall be made for such
teamn services only under section 1852 (a) (2) (E), and under which
the reasonable charge for such services provided shall be accepted
as full payment therefor.

Comprehensive Oulpatient Rehabilitation Services

() (1) The term “comprehensive outpatient rehabilitation serv-
ices™ means the following ttems and services furnished by a physician
or other qualified professional personnel (as defined in regulations by
the Seeretary) to an tndividual who is an owtpatient of a comprehen-
stve ient rehabilitation facility wnder a plon (for fwwwm
such itemns and services to such individual) established and period
ly reviewed by a physiciaon— |

80
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2.&; physicians’ -services ;
B) physical therapy, aeaupatzomz thempy, speech pathology
aewwe&, and respiratory therapy
(0) prosthetic and orthotic d’e@wed including testing, fitting,
or traiming in the use of prosthetic and orthotic devices ;
ED social and psychological services;
E) nursing care provided by or under the supervision of a
regusteripd professional nurse;
. (F). drugs and biolog icals which canmot, ag determined in ac-
cordance with re ula.twm, be self- admmwtered
(@) mpphes, appliances, cmd equipment, mah&dm the pur-
ohase or rendal of equipment; and
) such other items and services as are medicolly necessary
the rehabilitation of the patient and are ordinarily furnished
fa.efrm've mtpatwnt rehabilitation facilities
mhgﬂ any dlem or service if it would not be included
under sectwn s if fumzsﬁed to an outpatient of a hospital.
(Q) The term “comprehensive outpatient rehabilitation faollity”
a public or private institution which—
(A) is primarily engaged in providing (by or under the super-
vision of physicians) wgnostw, tbermutw, and restorative sery-
wes to Mpﬁwmts for the rchabilitation of ingured, disabled, or

g pmemksatleastthe ollowing comprehensive outpatient
ml&bilztatwn services: (i) fphyxwz’;m’ services (rendered by
%yxm, as defined in section 186; (7) ;I )(, who frzﬁmtmle @t

m&tymafull—argzrt-tw asig) ; (# s

fm') social or psychological services; ) #hy i

(D has polmam established bym aﬂmpat f professional

a of pro -
wine)l associated with the facility), ﬁwktdmgﬁeormore;”
sicians in subsection (r) (1) to govern the compre
oulpalient rehabililation services @ furnishes, and provides for
the out of such policies by a full- or part-time physician
MmﬁMmk(B)(ﬂ, -

(E) has a requirement that every patient must be under the
care of a physician;

{F) in the case of a facility mmﬂtctemwkwb&mor
app?wabklmllaw farﬂw

mme(i)u tomehm or( 'iswowdby
State or locdlity,

Mﬁwaj&aﬂm umthswwd{ﬁstw

(G) ﬁaxm&#asta%@mmﬂminmmwk
mmmqm@mmmwzwmm

Wmafm(z)'
(I meets such other conditions of participation as the Beore-
MW?JZ& ae%?;dw J
_ » ; @fmm{mtkmfam
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Exclugio-ns From Coverage .

Sec. 1862. (a) Notwithstanding any other provisions of this title, no
payment may be made ynder part A or part B for any expenses
incurred for items or services—

* * * * * * *

(12) where such expenses are for services in connection with the
care, treatment, filling, removal, or replacement of teeth or struc-
tures directly supporting teeth, exeept that payment may be made
under part A in the case of inpatient hospital services in connec-

‘tion with the provision of such dental services if the individual,
because of his underlying medical condition and clinical status,
or because of the severity of the dental procedure requires hospit-
alization in connection with the provision of such services; or

A

(13) where such expenses are for— -
> (A) the treatment of flat foot conditions and the prescrip-
tion of sapporting devices therefor, . | '
(B) the treatment of subluxations of the foot, or
(C) routine foot care (including the cutting or removal of
corns , warts,] or calluses, the trimming of nails, and other
- routine hygienic care). ' _

(b) Payment under this title may not be made with respect to any
item or service to the extent that payment has been made, or can rea-
sonably be expected to be made ’(as determined in accordance with
regulations), with respect to such item or service, under a workmen’s
compernsation law or plan of the United States or a State or under
liability insurance of thé person at fault or wnder no-fault liability
insurance. Any payment under this title with respect to any item or
service shall be conditioned on reimbursement to the appropriate Trust
Fund established by this title when notice or other information is
received that payment for such item or service has been made under
such law or plan, or under such liability insurance. The Secretary
may waive the provisions of this subsection with respect to liability
insurance if he determinés that the probability of recovery or amount
involved does not warrant the pursuing of the claim. ‘

* ‘ * ¥ * E » *

Consultation With State Agencies and Other Organizations To
Develop Conditions of Participation for Providers of Services

Sec. 1863. In carrying out his functions, relating to determination of
conditions of participation by providers of serviees, under subsections

e) (9), (f)(4), (g) (4), (i) (11), [and (0) (6)] (0){(6), and (F){2)
sl ) of section 1861, the 'Seere(tary shall consult with the Health Insur-
ance Benefits Advisory Council established hy section 1867, appropri-
ate State agencies, and recognized national:listing or accrediting
bodies, and may consult with apprepriate local agencies. Such condi-
tions prescribed under any of such subsections may be varied for differ-
ent areas or different classes of institutions or agencies and may, atthe
request of a State, provide higher requirements for such State than for
other States; except that, in the case of any State or political subdivi-
sion of a State which imposes higher requirements on institutions as a
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condition to the purchase of services (or of certain specified services
in such institutions under a State plan approved under title I, XVI,
or XIX, the Secretary shall impose like requirements as a condition
to the payment for services (or for the services specified by the State
or subdivision) in such institutions in such State or subdivision.

Use of State Agencies To Determine Compliance by Providers of
Services With Conditions of Participation

Sec. 1864. (aL The Secretary shall make an agreement with any
State which is able and willing to do so under which the services of the
State health agency or other appropriate State agency (or the ap-
propriate local agencies) will be utilized by him for the purpose of
determining whether an institution therein is a hospital or skilled
nursing faeility, or whether an agency therein is a home health agency,
or whether a facility therein is a rural health clinic as defined In sec-
tion 1861 (aa) (2) or a comprehensive outpatient rehabilitation facility
as defined in section 1861 ( {?) (2), or whether a laboratory meets the
requirements of paragraphs (10) and (11) of section 1861(s), or
whether a clinie, rehabilitation -agency or public health agency meets
the requirements of subparagraph (A) or (B), as the case may be, of
section 1861(p) (4). To the extent that the Secretary finds it appro-
priate, an institution or agency which such a State IZ)I‘ local) agency
certifies is a hospital, skilled nursing facility, rural health clinic, com-
prehensive outpatient rehabilitation facility, or home health agency
(as those terms are defined in section 1861) may be treated as such by
the Secretary. Any State agency which has such an agreement may
(subject to approval of the Secretary) furnish to a skilled nursing
facility after proper request by such facility, such specialized consulta-
tive services (which such agency is able and willing to furnish in a
manner satisfactory to the Secretary) as such facility may need to
meet one or more of the conditions specified in section 1861(j). Any
such services furnished by a State agency shall be deemed to have been
furnished pursuant to such agreement. Within 90 days following the
completion of each survey of any health care facility, rural health
clinic, ‘comprehensive outpatient rehabilitation facility, laboratory,
clinic, agency, or organization by the appropriate State or local agency
deseribed in the first sentence of this subsection, the Secretary shall
make public in resdily available form and place the pertinent findings
of each such survey relating to the compliance of each such health care
facility, rural health clinic, laboratory, clinic, agency, or organiza-
tion with (1) the statutory conditions of participation imposed under
this title and (2) the major additional conditions which the Secretary
finds necessary in the interest of health and safety of individuals who
are furnished care or services by any such health care facility, rural
health clinie, laboratory, clinic, agency, or organization.

(b) The Secretary shall pay any such State, in advance or by way
of reimburseément, as may be l;;’rovid.ed in the agreement with it (and
may make adjustments in such payments on account of overpayments
or underpayments previously made), for the reasonable cost of per-
forming the functions specified in subsection (a), and for the Federal
Hospital Insurance Trust Fund’s fair share of the costs attributable
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to the planning and other efforts directed toward coordination of ac-;
tivaties in oarrying out its agreement and other activities related to the
provision of services similar to those for which payment may he made
under part A, or related to the facilities and personnel required for
the provision of such services, or related to improving the quality of
such services.

(¢) The Secretary is authorized to enter into an agreement with any
State under which the appropriate State or local ageney which per-
forms the certification function described in subsection (a) will sur-
vey, on a selective sample basis (or where the Smretar¥ finds that a
survey is t}gproprmte.because of substantial allegations of the existence
of & sigmificant deficiency or deficiencies which weuld, if found to be
present, adversely affect health and safety of patients), hospitals which
have an agreement with the Seoretary under section 1866 and which
are accredited by the Joint Commission on the Accreditation of Hos-
pitals. The Secretary shall pay for such services in the manner pre-
scribed in subsection (b). % -

® L J ® * *® L *

- Agreements With Providers of Services

See. 1866. (a) (1) Any provider of services (éxcept a fund desig-
nated for purposes of section 1814(g) and section 1835(e)) shall be
qualified to participate under this title and shall be eligible for pay-
ments under this title if it files with the Secretary an agreement—

. (A) not to charge, except as provided in paragraph (2), any
individual or any other person for items or services for which such
individual is entitled to have payment made under this title (or
for which he would be so entitled if such provider of services had
complied with the procedural and other requirements under. or
pursuant to this title or for which such provider is paid pursuant
to the provisions of section 1814(e)), and _

(B) not to charge any individual or any other person for
iterns or services for which such individual is not entitled to have
payment made under this title because payment for expenses in-
curred for such items or services may not be made by reason of
the provisions of paragraph (1) or (9), but-only if (i) such
individaal was without in incurring such expenses and (ii)
the Secretary’s determination that such payment may not be made
for such items and services was made after the third year follow-
ing the year in which notice of such payment was sent to such
individual ; except that the Secrefary may reduce such three-year
period to not less than one year if he finds such reduction is con-
sistent with the objectives of thistitle,and e
. {©).to make adequate provision for return (or other disposi-
tion, in accordance with regulations) of any moneys incorrectly
oollected from such individual or other person, and f

{D) to promptly notify the Seeretary of its employment of an
individual who, at any time during the year preceding such em-
ployment, was employed in a managerial, accounting, auditing,
or similar capacity (as determined by the Secretary by regula-
tion) by an agency or organization which serves as a fiscal inter-
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mediary or carrier (for purposes of part A ol’x;d})art B, or both, of
this%'_mtle with respect to the provider[.],

(&) not to increase amounts due from any individual, orga-
nezation, or agency in.order to offset reductions made er 8ec-
tiom 1861(bd) in the amount paid, or expected to be paid, under
this title.

" * * * * » *

() (1) If the Secretary determines that—

(A) @ skilled nursing facility hawing an agreement under this
soct (2) ly sub ially with the istons of

 (2) 48 not complying substantially with ¢ vislons o
 such agreement, or with the provisions of this m@gm regu-
sl ladions thereunder, or )
"7 (%) no longer substantially complies with the provisions of
section 1861(7) ; and

(B) such failure to compéy does not jeopardize the health or
safety of patienis in such facility,

ke may, instead of terminating such agreement, impose an intermediate
sanction, consisting of a reduction in the amount of reimbursement to
be made to such facility under this title or a restriction on the mumber
or kinds of patients for whom reimbursement may be made under this
title to such facility, uniil such time as the failure is corrected.

(8) The Secretary may impose an intermediate sanction under
paragraph (%ﬂer giwing notice to the facility of his intent to impose
the sanction allowing such facility a reasonable period of time (as
determined by the Secretary) in which to correct the f , Any
facility which is dissatisfied with a determination by the Secretary to
tnpose an intermediate sanction upon such facility shall be entitled to
a m-wg by the Secretary, within 30 days after such sanction is im-
posed, to the same extent as is provided in section 206 (d) and to judicial
review of the Secretary’s decision after such hearing as is :
ﬁW%(g).A@Wmm%sdbth eore
shall remain n effect during any period in which a hearing on suc
sanclion, or judwial review thereof, is pending, unless otherwise
ordered by the Secretary or by court order.

{Health Insurance Benefits Advisory Council

I['Sec. 1867. (a) There is hereby created a Health Insurance Benefits
Advisory Council which shall consist of 19 persons, not otherwise in
the employ of the United States, i the Secretary without
regard to the provisions of title 5, United States Code, governing ap-
poiniments m the competitive services. The Secretary shall from time
to time appoint one of the members to serve as Chairmsn. The mem-
bers shall include persons who are outstanding in fields related to

orgamzations
in the field of medicine, and at least one person who is representetive
of the general 3 Eachmembadnl]holdﬁoﬂﬁeeforatmoffw
years, except any member appointed to fill a vacancy cecurring
prior to the expirstion of the term for which his predecessor was ap-
pointed ghall be appointed for the remainder of such term. A member
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shall not be eligible to serve continuously for more than two terms.
Members of the Advisory Council, while attending meetings or con-
ferences thereof or otherwise serving on business of the Advisory
Council, shall be entitled to receive compensation at rates fixed by the
Secretary, but not exceeding-$100 per day, including traveltime, and
while so serving away from their homes or regular places of business
they may be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title -5, United States
Code, for persons in the Government service employed intermittently.
The Advisory Council shall meet as the Secretary deems necessary,
but not less than annually. B

[(b) It shall be the function of the Advisory Council to provide
advice and recommendations for the consideration of the Secretary on
matters of general policy with respect to this title and title XIX.]

Agreements With Physicians to Accept Assignments

Sec. 1868. (a) For oses of this section the term “participating
physician” means a dﬁz of me{imm or osteopathy who has in effect
an agreement with the Secretary by which he agrees to accept an
assignmeni of claim (as provided for in section 18}2(b) (3) (B) (i)
for-each plysicians’ service (other than those excluded from eoverage
by section 1862) performed by him in the United States for an indi-
vidual enrolled under part B. The assignment shall be in a form pre-
scribed by the Secretary. The agreement.may be terminated by either
party upon thirty days’ notice to the other, filed in a manner prescribed
by the Seomm% _ N o

(B) To expedite processing of claims from participating physicians,
the Secretary shall establish procedures and develop appropriate forms
under which— "

(Z } each physician will submit his claims on one of alternative
implified approved bases including mulliple listing of patients,
and the Secretary shall act to assure that these clatms are proc-
essed expeditiously, and

(2) the physician shall obtain from each patient enrolled under
part B (except in cases where the Secretary finds it impractical
for the patient to furnish it) and shall make available at the Sec-
retary’s request, a signed statement by which the patient, for such
period of time as may be appropriate (as determined by the Secre-
tary in regulations) (A) agrees to make an assignment with re-
spect to algsewices furnished by the physicion and (B) authorizes
the release of any medical information needed to review claims
submitted by the physician.

* %* * %* L | %* ®
Determinations; Appeals

Sec.1869. (a) * * * _ _ o

(c) Any institution or agency dissatisfied with any determination
by the Secretary that it is not a provider of services, or with any de-
termination described in section 1866(b) (2), shall be entitled to a
hearing thereon by the Secretary (after reasonable notice and op-
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portunity for hearing) to the same extent as is provided in section
9205(b), and to judicial review of the Secretary’s final decision after
such hearing as is provided in section 205(g). If the Secretary’s deter-
mination terminates a provider with an ewisting agreement pursuant
to seotion 1866(b)(2), or if such determination consists of a refusal
to renew an existing provider agreement, the provider’s agreement
shall remain in effect until the period for filing a request for a hearing
has empired or, if & réequest has been filed, until a final decision has
been made by the Secretary; except that the agreement sholl not be ex-
tended if the Secretary makes a written determination, specifying the
reasons therefor, that the continuation of provider status constitutes
an immediate and serious threat to the health and safety of a{patieﬂts
and, if the Secretary certifies that the provider has been notified of such
deficiencies and has failed to correct them. '

Overpayments on Behalf of Individuals and Settlement of Claims
for Benefits on Behalf of Deceased Individuals

Sec.1870. (a) * * *

(f) If an individual who received medical and other health services
foz('1 which payment may be made under section 1832(a)(1) dies,
and— --

(1) no assignment of the right to payments was made by such
individual before his death, and
(2) payment for such services has not been made,
[payment for such services shall be made to the physician or other
person who provided sueh services, but payment shall be made under
this subsection only in such amount and subject to such conditions as
would have been applicable if the individual who received the serv-
ices had not died, and only if the person or persons who provided

the services agrees that the reasonable charge is the full charge for the
services.] . |
payment for such services shall be made (but enly in such amount and
subject to such conditions as would have been applicable if the in-
dividual who receiwed the services had not died) to— |
(4) the physician or other person who provided such services,
but only on the condition that such physician or person agrees
that the reasonable charge s the full charge for the services, or
(B) the spouse or other legally designated representative of
such individual, but only gmgz) the condition specified in sub-
paragraph (A) is not met, and (i) such spouse or representative
requests (in such form ond manner as the Secretary shall by reg-
ulatizm preseribe) that poyment be made under this subpara-
graph.
__ (g) If an individual, who is enrolled under section 1818(c) of the
Social Security Act or under section 1837, dies, and premiums with
respect to such enrollment have been received with respect to such
individual for any month after the month of his death, such premiums
shall be refunded to the person or persons determined by the Iéecretary
under regulations to have paid such premiums or if payment for such
premiums was made by the deceased individual before his death, to
the legal representative of the estate of such deceased individual, if
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any. If there is no person who meets the requirements of the preceding
sentence such premiums shall be refunded to the person or persons
in th(e friurities specified in paragraphs (2) through (7) of subsee-
tion (e

Provider Reimbursement Review Board

Sec. 1878, (a) ***

(f) (1) A decision of the Board shall be final unless the Secretary,
on his own motion, and within 60 days after the provider of services is
notified of the Board’s decision, reverses, affirms, or modifies the
Board’s decision. Providers shall have the right to obtain judicial
review of any final decision of the Board, or of any reversal, affirm-
ance, or modification by the Secretary, by a civil action commenced
within 60 days of the date on which notice of any final decision by
the Board or of any reversal, affirmance, or modification by the Secre-
tary is received. Such action shall be brought in the district court of
the United States for the judicial district in which the provider is
located (or, in an action brought jointly by several providers, the
judicial district in which is located the provider which is the principal
party bringing the action) or in the District Court for the District of
Columbia and shall be tried pursuant to the applicable provisions
under chapter 7 of title 5, United States Code, notwithstanding any
other provisions in section 205. & | *

(2) Where a provider seeks judicial review pursuant to paragraph
(1), the amount in controversy shall be subject to annual interest
beginning on the first day of the first month beginning after the 180-
day period as determined pursuant to subsection (a)(3) and equal to
the rate of return on equity capital established by regulation pursuant
to section 1861(v) (1) (B) and in effect at the time the civil action
authorized under paragraph (1) is commenced, to be awarded by the
reviewing court in favor of the prevailing party.

(3) No interest awarded pursuant to paragraph (2) shall be deemed
income or cost for the purposes of determining reimbursement due
providers under this Act.

* L x * * L *

TITLE XIX—GRANTS TO STATES FOR MEDICAL
ASSISTANCE PROGRAMS |

* * * * * % %

~ State Plans for Medical Assistance
Sec.1902. (3) * * *

1 * % B

(7) provide safeguards which restrict the use or disclosure of
information concerning applicants and recipients to purposes directly
connected with the administration of the plan or any audit or similar
activity conducted in conmection with the administration of such plan
by any governmental entity (including any legislatwe body or com-~
50%3%# or instrumentality thereof) which is authorized by law to con-

wct such audit or activity;

* . * ™ . . »
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(13) provide— _
*(A) () for the inclusion of some institutional and some
noninstitutional care and services, and

(ii) for the inclusion of home health services for any indi-
vidual who, under the State plan, is entitled to skilled nursing
facility services, and

(B) in the case of individuals receiving aid or assistance
under any plan of the State approved under title I, X, XIV,
or XVI, or part A of title IV, or with respect to- whom su

lemental security income benefits are being paid under title
%VI, for the inclusion of at least the care and services listed
in clauses (1) through (5) of section 1905(a), and

(C) in the case of individuals not included under subpara-
graph (B) for the inclusion of at least— N

i) the care and services listed in clauses (1) through
(5) of section 1905 (a) or
"~ (ii) (I) the care and services listed in any 7 of the
clauses numbered (1) through (16) of such section and
{II) in the event the care and services provided under
the State plan include hospital or skilled nursing fa-
cility services, physicians’ services to an individual in
a hospital or skilled nursing facility during any period
he is receiving hospital services from such hospital or
skilled nursing facility services from such home, and

[(D) for payment of the reasonable cost of inpatient hos-
pital services provided under the plan, as determined in ac-
cordance with methods and standards, consistent with section
1122, which shall be developed by the State and reviewed
and approved by the Secretary and (lafter notice of approval
by the Iéec,rat,ary) included in the plan, except that the rea-
sonable cost of any such services as determined under such
methods and standards shall not exceed the amount which
would be determined under section 1861(v) as the reasonable
cost of such services for purposes of title XVIII; and

L(E) effective July 1, 1976, for payment of the skilled
nursing facility and intermediate care facility services pro-
vided under the plan on a reasonable cost related basis, as
determined in accordance with methods and standards which
shall be developed by the State on the basis of cost-finding
methods approved and verified by the Secretary; and]

(D) for payment of the reasonable cost of inpatient hos-
pital services provided under the plan, applying the methods
specified in section 1861 (v) and section 1861 (bb), which are
aomst:)tent with 3ection 1?22 ,;9 g{?mi‘ - ¢ the shilled

effective Jamuary 1, 1980, for payment of the ski
mg'sing j;acdzty and igemdiate care }/acility services pro-
vided under the plan through the use :{; rates, determined
in accordance with methods and standards developed by the
State, which the State finds, and makes assurances satisfactory
to the Secretary, are reasonable and adequate to meet the
costs which must be incurred by efficiently and econdmically
operated facilities in order to provide care and services in

L9-261 O 79 11
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a?ﬂfommfg with applicable State and Federal laws, requla-
twons, end quality and safety standards; and such State
makes further assurances, satisfactory to the Secretary, for
mﬁhng of uniform cost regorts by each provider of services
periodic audits by the State of such reports; ond

(F') for payment for services described in section 1905 (a)
(2) (B) provided by a rural health clinic under the plan of
100 percent of costs which are reasonable and related to the
cost of furnishing such serviees or based on such other tests of
reasonableness, as the Secretary may preseribe in regulations
under section 1833(a) (3), or, in the case of services to which
those regulations do not apply, on such tests of reasonable-
ness as the Secretary may prescribe in regulations under this
subparagraph; T

& E * * * ¥* *

(23) except in the case of Puerto Rico, the Virgin Islands, and
Guam, provide that any individual eligible for medical assistance
(including drugs) may obtain such assistance from any institu-
tion, agency, community pharmacy, or person, qualified to perform
the service or services required (incluc%.n an organization which
provides such services, or arranges for their avaiiga.ability, on a pre-
payment basis), who undertakes to provide him such services;
and a State plan shall not be deemed to be out of compliance with
the requirements of this paragraph or paragraph (1) or (10)
solely by reason of the fact that the State (or any political subdi-
vision thereof) (A4) has entered into a contract with an organiza-
tion which has agreed to provide care and services in addition to
those offered under the State plan to individuals eligible for med-
ical assistance who reside in the geographic area served by such
organization and who elect to obtain such care and services from
such organization, or by reason of the fact that the plan provides
for payment for rural health clinic services only if those services
are provided by a rural health clinie, or (B) during the three-
year period beginning on the date of enactment of the Mediocare-
Medicaid Administrative and Reimbursement Reform Act of 1979,
has made arrangements through a competitive bidding process
or otherwise for the purchase of laboratory semvices referred
to in section 1905(a)(3), if the Secretary has found that (i) ade-
quate services will be available wnder such arrangements, (i)

.such laboratory services will be provided only through labora-
tories (I ) which meet the requirements of section 1861(e )('9 ), para-
graphs (10) end (11) of section 1861(s ), and such additional re-
quirements as the Secretary may require, and (11 ) no more than
76 percent of whose charges for such services are for services
provided to individuals who are entitled to benefits under this title
or wnder part A or part B of title XVIII, and (iiz) charges for
services provided under such arrangements are made at the lowest
rate charged (determined without regard to administrative costs
which are related solely to the method of reimbursement for such
services ) for comparable services by the provider of such services,
or, if charged for on a unit price basis, such charges result in ag-
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gregate expenditures not in excess of expenditures that would be
made if charges were at the lowest rate charged for comparable
services by the provider of such services, or (0) has made arrange-
ments through a competitive bidding process or otherwise for the
purchase of medical devices which dg not vary significontly in
quality among suppliers, if the Secretary has found that (i) an
adequale supply of such devices will be available wnder such
arrangements, (it) such devices will be provided:  anly .through
suppliers no more than 75 percent of whose charges for such de-
vices are for devices provided to individuals who are entitled to
benefits under th{isag}itﬁ or under part A or B of title XVIII, and
T(’:,Z?;} charges for devices provided under such arrangemants mre
made at the lowest rate charged (determined without regard to
administrative costs which are related solely to the method of
reimbursement for such devices) for comparable devices by the
supglée;{' of such.devices, or, if charged for on a wnit price basis,
such charges result in aggregate expenditures not in excess of
expenditures that would be'made if charges were at the lowest rate
charged for comparable devices by the supplier of such devices;

* * L * * *

. *
(27) provide for agreements with every person or institution
providing services unger the State plan under which such person
or institution agrees (A) to keep such records as are necessa:
fully to disclose the extent of the services provided to individuals
recelving assistance under the State plan, [and} (B) to furnish
the State agency or the Secretary with such information, regard-
ing any payments claimed by such person or institution for pro-
viding services under the State plan, as the State agency or the
Secretary may from time to time request, and (C) not to wncrease
amounts due from any individual, orgamization, or agency in
order to offset reductions made pursuant to the requirements con-
tained in section 1902(a)(13)( D) in the amount paid, or expected
to be paid under the State plan;

* L * % * * ®

(30) provide such methods and procedures relating to the utili-
zation of, and the payment for, care and services available under
the plan (including but not limited to utilization review plans as
provided for in section 1908(1) (4)) as may be necessary to safe-
guard: against unnecessary utilization of such care and services
and to-assure that payments (including payments for any drugs
provided under the plan) are not in excess of reasonable charges
consistent with efficiency, economy, and quality of care, and, in the
case of laboratory services referred to in section 1905(a) (3) and
medical devices referred to in section 1902(a) (23) (C), such pay-
menits do not exceed the lowest amount charged (determined with-
out regard to admanistrative costs which are related solely to the
method of reimbursement for such services or devices) to any
person or entity for such services by that provider of laboratory
services or medical devices; '

* . . * * L * * *
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(33) provide— |
| &) that the State health agency, or otlier appropriate
State medical agency, shall be responsible for 'esta%lishing a
plan, consistent with regilations prescribed by the Secre-
tary, for the review by appropriate professional health
personnel of the appropriateness and quality of care and
services furnished to recipients of medical assistance under
the plan in order to provide guidance with respect thereto
in the administration of the plan to the State agency estab-
lished or designsted pursuant to paragraph (5) and, where
applicable, to the State agency described in the penultimate
sentence of this subsection; and o
(B) that the State or local agency utilized by the Secretary
for the purpose specified in the first sentence of section
1864(a), or, 1f such agency is not the State agency which is
responsible for licensing health institutions, the State agency
responsible for such licensing, will perform for the State
agency administering or supervising the administration of
the plan approved under this title the function of determin-
ing whether institutions and agencies meet the requirements
for participation in the program under such plan, and that
such determinations shall, if the Secretary has cause to ques-
tion the adeﬂaay thereof, be subject to validation by the
Secretary, who may make independent and binding determi-
nations as to whether such institutions and agencies meet such
requirements /
* * * * ' *

(39) provide that, subject to subsection (g), whenever the single
State agency which administers or supervises the administration
of the State plan is notified by the Secretary under section 1862
(e) (2) (A) that a physician or other individual practitioner has
been suspended from participation in the program under title
XVIII, the agency shall promptly suspend such physician or
practitioner from participation in the plan for not less than the
period specified in such notice, and no payment may be made under
the plan with respect to any item or service furnished by such
physician or practitioner during the period of the suspension
under this title; fand} :

(40) require each health serviees facility or organization which
receives payments under the plan and of a type for which 2 uni-
form reporting system has been established under section 1121 (a)
to make reports to the Secretary of information described in-such
section in accordance with the uniform reporting system (estab-
lished wunder such section) for that type of facility or
organizationf.]}; o :

(41) ﬁmde (4) that the records of any entity participating
in the plan omd providing services reimbursable on a cost-related
basis will be audited as the Secretary determines to benecessary to
inswre that proper payments are made under the plan, (B) that
such audits, for such entities also providing services under part A
of title XVIII, will be coordinated and conducted jointly (to such
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ewtent and in such manmer as the Secretary shall prescribe) with
audits conducted for purposes of such title, and (C) for payment
of the portion of the costs of each such common audit of such an
entity equal to the portion of the cost of the common audit which
is attributable to the program established under this title and
which would not hawe otheruwise been incurred in an audit of the
program established under title XVIII; and

(42) provide that ary laboratory services (other than such serv-
ices provided in a physician’s office) paid for under such plan must
be provided by a laboratory which meets the requirements of sec-
tion 1861 (¢) (9) andpamgr;afha (10) and (11) of section 1861(s),
or, in the case of a rural health clinic, section 1861 (aa) (2) (G).

% * % * * * &
Payment to States

Sec. 1903. (a) From the sums appropriated therefor, the Secretary
(except as otherwise provided in this section) shall pay to each State
which has a plan approved under this title, for each quarter, begin-
ning WJ(% tile*ql’:arter commencing January 1, 1966.

(6) subject to subsection (b)(3), an amount equal to 90 per
centum of the sums expended during each quarter beginning on
or after October 1, 1977, and ending before October 1, [1980]
1982, with respect to costs incurred during such quarter (as found
necessary by the Secretary for the elimination of fraud in the
provision and administration of medical assistance provided
under the State plan) which are attributable to the establish-
ment and operation of (including the training of personnel em-
ployed by% a State medicaid fraud control unit (described in sub-
section (q)); plus

(7) an amount equal to 50 per centum of the remainder of the
amounts expended during such quarter as found necessary by the
Secretary for the proper and efficient administration of the State
plan.. | : .

(b) (1) Notwithstanding the preceding provisions of this section, the
amount determined under subsection (a)(1l) for any State for any
quarter beginning after December 31, 1969, shall not take into ac-
count any amounts expended as medical assistance with respect to
individuals aged 65 or over and disabled individuals entitled to-hos-
pital insurance benefits under title XVIIT which would not have been
so expended if the individuals involved had been enrolled in the
insurance program established by part B of title XVIII, other than
amounts expended under provisions of the plan of such State required
by section 1902(a) (34). - g

(2) For limitation on Federal participation for capital expenditures
which are out of conformity with a comprehensive plan of a State or
areawide planning agency, see section 1122. |

(8) (4) The amount of funds which the Secretary is otherwise obli-
gated to gay a State during a quarter under subsection (a)(6) may
not exceed the higher of— i

[(A)] (5) $125,000, or
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by the Federal, State, and local governments during the previous
quarter 1n carrying out the State’s plan under this title.
~ (BY No amount shall be paid to any State under subsection (a)
(&) with respect to sums expended during any quarter after the
 twelve-quarter period which commences with the first guarter with
?‘e.sr)p(egf to which an amount is paid to such State under subsection
a .

(c¢) [Repealed.]

(d) (1) Prior to the beginning of each quarter, the Secretary shall
estimate the amount to which a State will be entitled under subsections
(a) and (b) for such quarter, such estimates to be based on (A)
a report filed by the State containing its estimate of the total sum
to be expended in such quarter in accordance with the provisions of
such subsections, and stating the amount appropriated or made avail-
able by the State and its political subdivisions for such expenditures
in such quarter. and if such amount is less than the State’s propor-
tionate share of the total sum of such estimated expenditures, the
source or sources from which the difference is expected to be derived,
and (B) such other investigation as the Secretary may find necessary.

(2) The Secretary shall then pay to the State, in such installments
as he may determine, the amounts so estimated, reduced or increased
to the extent of any overpayment or underpayment which the Secre-
tary determines was made under this section to such State for any
prior quarter and with respect to which adjustment has not already
been made under this subsection. Expenditures for which pavments
were made to the ‘State under subsection (&) shall be treated as an
overpavment to the extent that the State or local agency administering
such plan has been reimbursed for such expenditures by a third party
pursuant to the provisions of its plan in compliance with section
1902(a) (25). In determaning the installments wnder this paragraph
the Secretary shall insure that payments to States are not made prior
to the time that checlks issued by the State for the medical assistance or
other expenditure for which the Federal payment is being made are
cleared through the State depository for payment. ‘,

(3) The pro rata share to which the United States is equitably
entitled, as determined -b}ylv the Secretary, of the net amount recovered
during any quarter by the State or any political subdivision thereof
with respect to medical assistance furnished under the State plan shall
be considered an overpayment to be adjusted under this subsection.

(4) Upon the making of an estimate by the Secretary undeér this
subsection, any appropriations available for payments under this sec-
tion shall be deemed obligated.

* * & * . L L

(i) Payment under the preceding provisions of this section shall not
ba ma.de— L. .

(1) with respect to any amount paid for items or services fur-
nished under the plan after December 31, 1972, to the extent that
such amount exceeds the charge which would be determined to be
reasonable for such items or services under [the fourth and fifth
sentences of section 1842(b) (3)] subpardgraphs (B) (i), (B)
(¢8), (O) and (F) of section 1842(b) (4) 5 0r
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(2) with respect to any amount paid for services furnished un-
der the plan after Deoember 81, 19}‘;2 by a provider or other per-
son during any period of time, if payment may not be made under
title XV'&I with respect to services furnished by such provider
or person during such period of time solely by reason of a deter-
mination by the Secretary under section 1862 (d) (1) or under
elause (D), (E), or (F) of section 1866(b) (2), or by reason of
noncompliance with a request made by the Secretary under clause
(C) (ii) of such section 1866(b) {2) or under section 1902 (a) (38) ;
or ..
(3) W1th respect to any amount expended for inpatient hospital
services furnished under the plan to the extent that such amount
exceeds the hosplta.l’s customary charges ‘with respect fo such
services or (if such services are furnished under the plan by a
public institution free of charge or at nominal charges to the
public) exceeds an amount determined on the basis of those items
t&:pQCIﬁed in regulations prescribed by the Secretary) included in
e determination of such payment which the Secretary finds will
provide fair compensation to such institution for such services; or
(4) . with respect to any amount expended for care or services
furnished under the plan by a hospital or skilled nursing facility
unless such hospital or skilled nursing facility has in effect a utili-
zation review plan which meets the requirements imposed by sec-
tion 1861 (k) for purposes of title X VIII; and if such hospital or
skilled nursing facility has in effect such a utilization review plan
for purposes of title XVIII, such plan shall serve as the plan
required by this subsectmn (w1th the same standards and proce-
dures and the same review committee or group) as a condition of
payment under this title; the Secretary is authorized to waive the
requirements of this pa,rarrmph if the State agency demonstrates
to his satisfaction that it has in operation utilization review pro-
eedures which are superior in their effectiveness to the procedures
required under section 1861 (k). |
* * * * * * *

(m) (1) (A) The term “health maintenance organization” means a
legal entity which provides health services to individuals enrolled in
such organization and which—

o f! “provides to its enrollees who are eligible for benefits under

this title the services and benefits described in paragraphs (1),

- (2),_(3), (4)(C), and (5). of section 1905, a,ng to the extent

require by section 1902(a)(13) (A) (i1) to be prowded under a
Sta, plan for medical assistance, the services and benefits de-

in paragraph (7) of section 1905(a,)

( i) ‘prevides -such-serviees and benefits in the manner pre-
seribed "in section 1301(b) of the Public Health Service Act

- (exeéept that, solely for purposes of this paragraph, the term “basic
health services” and references thereto, when employed in such
section, shall be deemed to refer to the services-and benefits de-
seribed in paragraphs (1), (2), (3), (4)(C), and (5) of section
1905(a), and, to the extent requlred by section 1902(a) (13) (A)

- (11) to fbev prowded under a State plan for medical assastamce, the
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?eliv)mes zand benefits' described in paragraph (7) of section 1905
a)); an ' - ’ -
(1_ii) is organized and operated in the manner prescribcd by

- section 1301 ﬁ:l) of the Public Health Service Act (except that

solely for purposes of this paragraph, the term “basic health serv-
ices” and references thersto, when employed in such section shall
be deemed to refer to the services and benefits describéd in section
1905(a) (1), (2), (3), (4) SC) ,and (5),and to theextent required
by section 1902 (a) (18) (A) (1i) to'be provided under a State plan
for medical assistance, the services and benefits described in para-
graph. (7) of section 1905(a)). : o
~ (B) The duties and functions of the Secretary, insofar as they
involve makihg determinations as to whether an organization is a
health maintenance organization within the meaning of subparagraph
(A), shall be rdministered through the Assistant Secretary for H@al?:h
and in the Office of the Assistant Secretary for Health, and the admin-
istration of such duties and functions shall be integrated with the
z}dm‘;zﬁstration of section 1312 (a) and (b) of the Public Health Serv-
1ce Act. ' - : ’

(2) (A) Except as provided in sub&ara;graphs (B) and (C), no
payment shall be made under this title to a State with respect to
expenditures incurred by it for payment (determined under a prepaid
capitation basis or under any other risk basis) for services provided
by any entity which is responsible for the provision of inpatient hos-
pital services and any other service described in paragraph ( ﬁ,‘, (3),
(4), (8), or (7) of section 1905(a) or for the provision of any three or
more of the services described In such paragraphs unless—

(i) the Secretary (or the State as authorized by paragraph
(3)) has determined that the entity is a health maintenance orga-
nization as defined in paragraph (1) ; and B

(ii) less than one-half of the membership of the entity consists
of individuals who (I) are insured for benefits under part B of
title XVIII or for benefits under both parts A and B of such title,
or (II) are eligible to receive benefits under this title.

(B) Subparagraph (A) does not apply with respect to payments
under this title to a State with respect to expenditures incurred by 1t
for payment for services provided by an entity which— - L

(1) (I) received a grant of at least $100,000 in the fiscal year
ending June 30, 1976, under section 319(d) (1) (A) or 330(d) (1)
of the Public Health Service Act, and (II) for the period: begin-
ning July 1, 1976, and ending on the expiration of the ;period
for which payments are to be made under this title. has been the
recipient of a grant under either such section; and =~

(II) provides to its enrollees, en a prepaid capitation risk
basis or on any other h?s&k )mh(sé?, szll) o% :)h(e Cs)ervméas( ;;Ldfbeng_ﬁts
deseribed In paragraphs (1), (2), (3), (4)(U),an of section
1905(a) and, to the extent required by section 1902(a) (13) (A)
{ii) to be provided under a State plan for medical assistance, the

services and benefits described in paragraph (7) eof such eetion;
or - ,

(ii) is a nonprofit primary health cﬂ.reaﬁtlﬁ loea.ted in a rural
ares (as defined by the Appalachian Region Commission )—
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SI) which received in the fiscal year ending June 30, 1976,
at least $100,000 (by grant, subgrant, or subcontract) under
the A ppalachian R(‘e:gmnal Development Act of 1965, and
(II) for the period beginning July 1, 1976, and ending on
* the expiration of the period for which payments are to be
made under this title either has been the recipient of a grant,
subgrant, or subcontract under such Act or has provided serv-
ices under a contract (initially entered into during a year in
which the entity was the recipient of such a grant, subgrant,
or subcontract) with a State agency under this title on a pre-
id capitation risk basis or on any other risk basis; or

(i11) which has contracted with the single State agency for the
provision of services (but not including inpatient hospital serv-
ices) to persons eligible under this title on a prepaid risk basis
prior to 1970.

(C) Subparagraph (A)(ii) shall not apply with respect to
payments under this title to a State with respect to expenditures
incurred by it for payment for services by an entity during the
three-year period beginning on the date of enactment of this
subsection or beginning on the date the entity enters into a con-
tract with the State under this title for the provision of health
services on a prepaid risk basis, whichever occurs later, but only
if the entity demonstrates to the satisfaction of the Secretary by
the submission of plans for each year of such three-year period
that it is making continuous efforts and progress toward achieving
compliance with subparagraph (A) (i1).

(8) A State may, in the case of an entity which has submitted an
application to the Secretary for determination that it is a health main-
tenance organization within the meaning of paragraph (1) and for
which no such defermination has been made within 90 days of the
submission of the application, make a provisional determination for
the purposes of this title that such entity is such a health maintenance
organization. Such provisional determination shall remain in force
until such time as the Secretary makes a determination regarding the
entity’s qualification under paragraph (1). ‘

* * * ) * * * *

(7) In the administration of this title, the fact that an individual
who 18 an inpatient of a skilled nursing or intermediate care facility
leawes to make visits outside the facility shall not conclusively indicate
that he does not need services which the facility is designed to pro-
vide,; however, the frequency and length of such wisits shall be con-
sidered, together with other evidence, in determining whether the
individual is in need of the facility’s services.

(8) For additional exclusions from reasonable cost and reasonable
charge see section 1134.

Operation of State Plans

Sec. 1904. (2) If the Secretary, after reasonable notice and oppor-
tunity for hearing to the State agency administering or supervising
the administration of the State plan approved under this title,
finds—
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(1) that the plan has been so changed that it no longer complies
with the provisions of section 1902 ; or
(2) that in the administration of the plan there is a failure to
comply substantially with any such provision;
the Secretary shall notify such State agency that further payments
will not be made to the State (or, in his discretion, that payments will
be limited to categories under or parts of the State plan not affected
by such failure), until the Secretary is satisfied that there will no
lonfar be any such failure to complg. Until he is so satisfied he shall
make no further payments.to such State {or shall limit payments to
(f:aii:]egor)les under or parts of the State plan not affected by such
ailure). L

(8) The Secretary shall not find that a State has failed to. aomply
with the requirements of this title solely because it denies medical
assistance to an individual who would be ineligible for benefits under
title XVI of this Act, or, in the case of an individual who is not in-
cluded under section 190%2(a)(10)(A), would be ineligible for
medical assistance under the State plan, if there was included in his
resources any asset owned by him within the preceding twelve months
to the extent that he gave or sold that asset to. any person for sub-
.gtqntzall% less than its fair mariket value for the purpose of establish-
wng eligibility for medical assistance under the State plan (and any
such transaction shall be presumed to have been for such purpose
unless such individual furnishes convincing evidence to establish that

the transaction was for some other purpose).

* * * * * » *

Certification and Approval of Skilled Nursing Facilities and of
Rural Health Clinics

Sec. 1910. (a) (1) Whenever the Secretary certifies an institution in
a State to be qualified as a skilled nursing facility under title XVIII,
such institution shall be deemed to meeme standards for certification
as a skilled nursing facility for purposes of section 1902 (a) (28).

(2) The Secretary shall niot,i{'I;7 the State agency administering the
medical assistance plan of his approval or disapproval of any institu-
tion which has applied for certification by him as a qualified skilled
nursing facility.

(b) (1) Whenever the Secretary certifies a facility in a State to be
qualified as a rural health clinic under title X VIII, such facility shall
be deemed to meet the standards for certification as a rural health
clilnic for purposes of providing rural health clinic services under this
title.

(2) The Secretary shall notify the State agency administering the
medical assistance plan of his approval or disapproval of any facility
in that State which has applied for certification by him as a qualified
rural health elinic.

(e) (I) The Secretary may cancel approval of any skilled nursing
or intermediate care facility at any time if he finds on the basis of a
determination made by him as provided in section 1902(a) (33) (B)
that a facility fails to meet the requirements contained im section
1902 (a) (28) or section 1906(c), or if he firds grounds for termination
of his agreement with the facility pursuant to section 1866(b). In
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that event the Secretary shall notify the State agency and the skilled
nursing or intermediate care facility that approval of eligibility of the
facility to par¥icipate in the programs established by this title and
title XVIII shall be terminated at a time specified by the Secretary.
The approval of eligibility of any such facility to participate in the
programs may not be reinstated unless the Secretary finds that the
reason for termimation has been removed and there is reasonable as-
surance that it will not recur.

(2) Any skilled nursing facility or intermediate care facility which
8 dussatisfied with any determination by the Secretary that it no
longer quoalifies as a skilled nursing facility or intermediate care fa-
cility for purposes of this title, shall be entitled to a hearing by the
Secretary to the same extent as is provided in section 205(b) and to
judicial review of the Secretary’s final decision after such hearing
as i8 provided in section 205(g). Any agreement between such facility
and the State agency shall remain in effect until the period for filing
a request for a hearing has expired or, if a request has been filed, until
a decision has been made by the Secretary,; except that the agreement
shall not be extended if the Secretary makes a written determmiation,
specifying the reasons therefor, that the continuation of provider
status constituies an immediate and serious threat to the health and
safety of patienis, and the Secretary certifies that the facility has
been notified of its déficiencies and has failed to correct them.

(d) (1) If the Secretary determines that a skilled muarsing facility or
intermediate: care facility fails to meet the requiremenis of section
1902 (a) (28) or 1905{¢c) (as the case may be), aﬂ%etemims that such
failure does not jeopardize the health or safety of patients in such fa-
cility, he may, instead of cancelling approval of such facility under
subsection (-cg, impose an intermediate sanction, consisting of a reduc-
tion in the amount of reimbursement to be made with respect to such
facility or a restriction on the number or kinds of patients for whom
reimbursement may be made under the State plan or under title XVIII
to such facility, until such time as the failure is corrected.

(2) T'he Secretary may impose an intermediate sanction under para-
graph (1) after gwing notice to the facility of his intent to impose
the sanction and allowing such. facility a reasonable period of time (as
determimed by the Secretary) in which to correct thlz failure. Any fa-
cility which s dissatisfied with o determination by the Secretary to
impose an intermediate sanction wpon such facility shall be enirtled
foa heam"rfeby the Secretary, wihin 30 days after such sanction is sm-
posed, to the same extent as is provided in section 205(d) and to judi-
cial review of the Secretary’s final decision after such hearing as i3
provided in section 205(g). Any intermediate sanction imposed by the
Secretary shall remain wn effect during any period in which a hearing
on such sanction, or Syudwml review thereof, is pending, unless other-
wise ordered by the Secretary or by court order.

» ® * * ] *

HOSPITAL PROVIDERS OF SKILLED NURSING AND INTERMEDIATE CARE SERVICES

Ske. 1918. (a) Notwithstanding ony other provision of this title,
payment may be made, in accerdance with this section, under an ap-
proved State plan for skilled nugsing services and intermediate care
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services furnished by a hospital which has in effect an agreement under
section 1861 (dd) of this Act. | '
. (8)(X) Payment to any such hospital, for amy skilled nursing or
intermedinte care services furnished pursuant to subsection (a), shall
be at a rate equal to the average rate per patient-day paid for routine
services during the previous colendar year wnder the State plan to
skilled nursing and intermediate care facilities located in the State in
which the hospital is located. The reasonable cost of ancillary services
shall be determined in the same monner as the reasonable cost . of
ancillary services provided for inpatient hospital services. - :
(2) With respect to any period for which a hospital has in effect an
agreement under section 1861(dd), in order to allocate routine costs
between hospital and long-term care services, the total reimbursement
for routine services due from all classes of long-term care patients,
mcluding title XVIII, the State plan, and private pay patients; shall
be subtracied from the hospital’s total routine costs before ealeulations
are made to determine reimbursement far routine hospital services
under the State plan.

Excerers From Pueric Law 90248, As AMENDED.

* * % * * x *
TITLE IV—GENERAL PROVISIONS

InceNnTIVES FOR EconomMy WaHILE MAINTAINING OR IMPROVING
QuALITY IN THE ProvisioN oF HeALTH SERVICES

Sec. 402. (a) (1) The Secretary of Health, Education, and Welfare
is authorized, either directly or through grants to public or nonprofit
private agencies, institutions, and organizations or contracts with
public or private agencies, institutions, and organizations, to develop
and engage in experiments and demonstration projects for the follow-
ing purposes: | :

(A) to determine whether, and if so which,.changes in methods
of payment or reimbursement (other than those dealt with in
section 222 (a) of the Social Security Amendments of 1972) for
health care and services under health programs established by the
Social Security Act, including a change to methods based on
negotiated rates, would have the effect of increasing the efficiency
and economy of health services under such programs through the
creation of additional incentives to these ends without adversely
affecting the quality of such servieces; z \

(B) to determine whether payments for services other than
those for which payment may be made under such programs (and
which are incidental to services for which payment may be made
under such programs) would, in the judgment of the Secretary,
result in more economical provision and more effective utilization
of services for which payment may be made under such program,
where such. services are furnished by organizations and institu-
tions which have the capability of providing—

(i) comprehensive health care services,



169

(ii) mental health care services (as defined by section
401 (c) of the Mental Retardation Facilities and Community
Health Centers Construction Act of 1963), .

(iii) ambulatory health care services (including surgical
services provided on an outpatient basis), or

(iv) institutional services which may substitute, at lower

- cost, for hospital care; | _

(C) to determine whether the rates of payment or reimbursement
for health care services, approved by a State for purposes of the
administration of one or more of its laws, when utilized to determine
the amount to be paid for services furnished in such State under the
Jiealth programs established by the Social Security Act, would have
the effect of reducing the costs of such programs without adversely
affecting the quality of such services;

(D) to determine whether payments under such programs based
on a single combined rate of reimbursement or charge for the teach-
ing activities and patient care which residents, interns, and super-
vising physicians render in connection with a graduate medical edu-
cation program in a patient facility would result in more equitable
and economical patient care arrangements without adversely affecting
the quality of such care; - o .

(E) to determine whether coverage of intermediate care facility
sorvices and homemaker services would provide suitable alternatives
to posthospital benefits presently provided under title XVIII of the
Social Security Act; such experiment and demonstration projects
may include: o | .

(i) counting each day of care in an intermediate care facility
as one day of care in a skilled nursing facility, if such care was
for a condition for which the indivigual was hospitalized,

- (ii) covering the services of homemakers for a maximum of
21 days, if institutional services are not medically appropriate,

(iii) determining whether such coverage would reduce long-
range costs by reducing the lengths of stay in hospitals and skilled
nursing facilities, and ‘

(iv) establishing alternative eligibility requirements and de-
termining the probable cost of applying each alternative, if the
Rroj}:zlct -suggests that such extension o% coverage would be de-
sirable; B

(F') to determine whether, and if so which type of, fixed price or
performance incentive eontract would have the effect of inducing to
the greatest degree effective, efficient, and economical performance
of agenecies and organizations making payment under agreements or
contracts with the Secretary for health care and services under health
pro%‘tra,ms established by the Social Security Act; and

(@) to determine under what circumstances payment for services
would be appropriate and the most appropriate, equitable, and non-
inflationary methods and amounts of reimbursement undér health
care programs established by the Social Security Act for services,
which are performed independently by an assistant to & physician,
including a nurse practitioner: (whether or not performed in the office
of or at a place at which such physician is physically present), and-—
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(1) which such assistant is legally authorized to perform by the
State or political ‘subdivision wherein such services are per-
formed, and ,

. (11) fer which such physician assumes full legal ethical respon-
sibility as to the necessity, propriety, and quality thereof;

(H) to establish an experimental program to provide day-care
services, which consist of such personal care, supervision, and services
as the Secretary shall by regulation prescribe, for individuals eligible
to enroll in the supplemental medical insurance program established
under part B of titles XVIII and XIX of the Social Security Act, in
day-care centers which meet such standards as the Secretary shall by
regulation establish; . : .

(I) to determine whether the services of clinical psychologists may
be made more generally available ta persons eligible for services under
titles XVIII and XIX of this .Act in a manner.consistent with quality
of care and equitable and efficient administration ; [and]

(J) to develop or demounstrate improved methods for the investiga-
tion and prosecution of fraud in the provision of care or services
under the health programs established by the Social Security Act.

5 and T L
[/:!k ) to determine methods for imcreasing the rate of physician
acceptance of assignments under title XVIII of the Social Security
Act, especially in States which have low assignment rates, through
not more than 10, nor less than §, demonstration projects, the results
of which shall be reported to the Congress along with recommenda-
ttons for increasing such assignment rates, and which may include,
but are not limited to, any of 't}fe following— ;.
(2) payment of cost savings allowances to participating physi-
ciams who submiit, claims-in mwultiple listing format;
(%) provision of incentive payments.to physicians who agree
to accept the medicare allowable charge as the full charge;
(iéz) publication of consumer directories listing physicians who
agree to accept assignments; A o o
() encouragement of physician assiguwments through:public
education programs; o , -
(v) developmeni of other systems of financial incentives for
- physicians to accept assigunments, which are developed threugh
consultation with the medical community; L
(vi) payment at a rate of 100 percent of the allowable charge
where services are provided by a physician who has accepted an
assignment ; o L
(vit) distribution of information to physicians concerning the
medicare prevailing charge levels in any area; emd - -
(wiiz) tﬂ use of prospective reimbursement to physicians on a
 periodic basis, based on.prior reimbursement rates.
For purposes of this subsection, “health programs established by the
Soeial Security Act” means the program established by title X VIII
of such Act, a program established by a plan of a State approved
under title XIX of such Act, and 2 program established by a plan of a

State approved under title V of such Aet.

% * * % % % *
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Excerers: From Pusric Liaw 93238, As AMENDED..

% " ¥ * * * *

Payment for Services of Physicians Rendered in a Teaching
Hospital

Sec. 15. (a) (1) Notwithstanding '‘any other provision of law, the
provisions of section 1861(b) of the Social Security Act, shall, subject
to subsection (b) of this section, for the period with, respect to which
this paragraph 1s applicable, be administered as if paragraph (7) of
such section read as follows: _ _

“(7) a physician where the hospital has a teaching program
approved as specified in paragraph (6), if (A) the hospital elects
to receive any payment due under this title for reasonable costs of
such services, and (B) all physicians in such hospital agree not
to bill charges for professional services rendered in such hospital
to individuals covered under the insurance program established
by this title.” N -

(2) Notwithstanding any other provision of law, the provisions of
section 1832(a) (2) (B) (i) of the Social Security Act, shall, subject
to subsection (b) of this section, for the period with respect to which
this paragraph is applicable, be administered as if subclause II of
such section read as follows:

“(II) a physician to a patient in a hospital which has a teach-
ing program approved as specified in paragraph (6) of section
1861 (b) (including services in conjunction with the teaching pro-
grams of such hospital whether or not such patient is an in-
patient of such hospital), where the conditions specified in para-
graph (7) of such section are met, and”.

* * * * * % *

(d) The provisions of subsection {a) shall apply with respect to
cost accounting periods beginning after June 30, 1973, and prior to
October 1, [1978] 1979.

* F 3 ¥ L & a* ]
Excerprs From PurrLic Law 93-445
TITLE I—THE RAILROAD RETIREMENT AQT OF 1974

* * * * ¥ % *

Src. 7. (a) * * *

(d) (1) The Board shall, for purposes of this subsection, have the
same authority to determine the rights of individuals described in sub-
division (2) to have payments made on their behalf for hospital insur-
ance benefits consisting of inpatient hospital services, posthospital
extended care services, [pcsthospital] home health services, and out-
patient hospital diagnostic services (all hereinafter referred to as
‘services’) under section 226. and parts A and C of title XVIII, of the
Social Security Act as the Secretary of Health, Education, and Wel-
fare has under such section and such parts with respect to individuals
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to whom such seetions and-such parts apply. For purposes of section 8,
a determination with respect to the rights of an individual under this
subsection shall, except in the case of a provider of services, be con-
sidered to be a. decision with respect to an annuity.

L x * * * % E



